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EXPLANATION 


T he object in view in preparing* Corpus Juris Sectind%int has been two¬ 
fold First, to provide a complete enc^^clopedic treatment of the whole 
body of the law, which means that it must be based upon all the reported 
cases, Second, to present each title of the law in form and content most suit¬ 
able as a means of practical reference for the Bench and Bar 

Corpus Juris Secundiim is therefore a complete restatement of the entire 
body of American Law The clear-cut and exhaustive propositions compris¬ 
ing the text are supported by all the authorities from the earliest times to date 
The supporting case citations, conspicuously set out in the notes, point to all 
decisions handed down since the publication of Corpus Juris When the 
searcher may wish to consult earlier authorities, a specific reference to Corpus 
Juris makes available all cases back to 1658 

Each title is preceded by a complete section analysis, greatly simpli¬ 
fied to facilitate research "Where the scope of any section is such as to re¬ 
quire it, a more minute analysis is found thereunder in its appropriate place 
within the title (see Abatement and Revival, Section 112) The convenience 
of this method—an innovation in encyclopedic writing—^must immediately 
commend itself 

A concise black-letter summary, indicative of its scope, precedes the 
full treatment or statement of the law under each section These introduc¬ 
tory summaries, concise and free from interlineation of authorities, have 
proven of great convenience and value in legal research 

An index is found in the back of each volume covering the titles con¬ 
tained therein, thus providing another convenient means of ready access to the 
text and notes 

Corp%is Juris Secundum is kept to date by means of annual cumula¬ 
tive pocket parts for each volume This feature of supplementation which 
has proved so successful in modern digests and statutes conveniently, and 
with certainty, keeps each title constantly to date through current cases and 
new precedents 

Corptts J^ms Secundum represents the combined products of the highest 
editorial talent and manufacturing skill Its many excellent editorial features 
are fittingly accompanied by corresponding innovations and improvements in 
mechanical arrangement, typography, and design, which the publisher believes 
will commend themselves to the profession as representing a new standard 
in legal publications. 


The Publishers 
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WATERS § 226 


IX. PUBLIC AND MUNICIPAL WATER SUPPLY 

A. ACQUISITION AND CONTROL OF WATER FOR PUBLIC USE 


§ 226 Rights of Public as against Riparian 
and Other Owners 

The use of waters of a stream to supply the in¬ 
habitants of a municipality with water for domestic pur¬ 
poses IS not a riparian right 

While there is authority for the view that in¬ 
habitants of a municipality who are entitled to use 
the waters of a stream flowing through or by the 
municipality for ordinary domcscic and business 
purposes may employ another as their agent to 
distribute water by means of pipes,50 the view usual¬ 
ly taken is that neither a municipality51 nor a water 
company52 has the right to appropriate and divert 
the waters of a nonnavigable stream or other source 
of supply for the purpose of securing an adequate 
supply of water for the use of the inhabitants of 
the municipality, to the injury of the rights and 
privileges appertaining to riparian owners by virtue 
of such ownership, except on the condition of mak¬ 
ing full and just compensation to the riparian own¬ 
ers for all the injury which they sustain 53 While 
the right of a municipality as riparian owner to use 
water for a public supply has apparently been recog¬ 
nized,54 the view usually taken is that the fact that 


a municipality's or a water companyss owns lands 
bordering on a stream docs not of its-elf affect the 
foregoing rules, in such case the municipality or 
the water company has only the rights of a ripa¬ 
rian proprietor, which must be exercised with due 
legard to the similar lights of other owners 57 In 
other words, the use of the waters of a stream to 
supply the inhabitants of a municipality with water 
for domestic purposes is not a riparian right 5S 
These lules have been applied even to a stream 
having Its origin in springs on the property of the 
municipality 59 

Siihtcirancan and percolating ‘laaters A munic¬ 
ipality as the owner of land acquired pursuant to 
some statutes for water supply purposes does not 
have the rights of an owner with respect to per¬ 
colating waters within such land for purposes of 
its water supply 50 So the view has been taken that 
a municipal corporation is not entitled, without mak¬ 
ing compensation, to pump water from wells on its 
own land and thereby lower the level of the waters 
under adjacent land,51 or divert water from a 
stream on other lands 52 In some jurisdictions a 
municipal corporation situated in a watershed over 


50. Tenn—^American Assoc v East¬ 
ern Kentucky Land Co, 2 Tenn Ch 
A 132 

67 C J p 1118 note 32 

51. N T —Hartzell v Village of 
Hamburg, 279 NTS 660, 155 Misc 
345, affirmed Caudwell v Village of 
Hamburg, 289 NTS 910, 248 App 
Div 667 and Ferguson v Village 
of Hamburg, 289 NTS 910, 248 
App Div 667, modified on other 
grounds 5 NE 2d 801, 272 NT 234. 
followed in Caudwell v Village of 
Hamburg, 6 NE2d 411, 273 NT 
476 

N C—Pernell v City of Henderson, 16 
SE 2d 449, 220 N G 79 

Va—Town of Purcellville v Potts, 19 
SE2d 700, 179 Va 514, 141 ALR 
633 

67 C J p 1119 note 33 

52 Fla—Tampa WaterAvorks Co v 
Cline, 20 So 780, 37 Fla 586, 53 
Am SR 262, 33 LRA 376 

67 C J p 1119 note 34 

53. N C —Pernell v City of Hender¬ 
son, 16 SE2d 449, 220 N C 79 

Va—Town of Purcollville v Potts, 
19 S E 2d 700, 179 Va. 514. 141 A 
LR 633 

67 C J, p 1119 note 36 

54. Ohio—Canton v. Shock, 63 NB 
600, 66 Ohio St 19, 90 Am SR 557, 
58 LRA 637 

67 aJ. p 1119 note 36. 


55. Me—^Kennebunk, Kennebunkpoit 
and Wells Water Eist v Maine 
Turnpike Authority, 71 A 2d 520, 
145 Me 35 

NC—Pernell v City of Henderson, 
16 SE 2d 449, 220 NC 79 

67 C J p 1119 note 37 

5G. Ind—Corpus Juris cited xa City 
of Elkhart v Christiana Hydraul¬ 
ics, 59 NE 2d 353, 369, 223 Ind 242 

67 C J p 1119 note 38 

57. Ala—Ulbricht v Eufaula Water 
Co. 6 So 78, 86 Ala. 587, 11 Am.S 
R 72, 4 LRA 572 

Pa—Irving's Ex’rs v Media, 10 Pa 
Super 132, aflEirmed 45 A 482, 194 
Pa 648 

53. Me—^Kennebunk, Kennebunkport 
and Wells Water List v Maine 
Turnpike Authority, 84 A2d 433, 
147 Me 149—^Kennebunk, Kenne¬ 
bunkport and Wells Water Dist v 
Maine Turnpike Authority, 71 A 2d 
620, 145 Me 35 

N C —Corpus Juris cited in Pernell v 
City of Henderson, 16 S E 2d 449, 
451, 220 NC 79 

Va —Corpus Juris cited lu Town of 
Purcellville v Potts, 19 S E 2d 700, 
703, 179 Va 514, 141 ALR 633 

Wash—Dissel v. Holland-Horr 
Mill Co , 157 P 687. 91 Wash 239 

,59. Va-—Town of Purcellville v 

7 


Potts, 19 SE2d 700, 179 Va 514, 
141 ALR 633 

60. Mass—Spaulding v Inhabitants 
of Plainville, 105 NE 1006, 218 
Mass 321 

67 C J p 1120 note 42 
Water district 

Charter of water district authoriz¬ 
ing it to take and hold sufficient 
water of any suiface or underground 
brooks, streams, springs, or ponds in 
district was not a grant to district 
of a proprietary right and ownership 
in or to the use of waters mentioned, 
but charter merely authorized dis¬ 
trict to use as its source of supply, 
if proprietary rights are propeily ac¬ 
quired, any waters named therein — 
Kennebunk, Kennebunkport and ‘Wells 
Water List v Maine Turnpike Au¬ 
thority, 71 A 2d 520, 145 Me 35 

61. N T —Forbell v City of New 

Tork, 58 NE 644, 164 NT 522, 
79 Am SR 666, 51 LRA 697— 
Westphal v New Tork, 70 NTS 
1021, 34 684, affirmed 78 NT 

S 56, 75 App Dia- 252, affirmed 69 
NE 369, 177 NT 3 40, reargument 
denied 69 NE 1133, 177 NY 570 

62. N T —Smith v City of Brooklyn, 
54 NE 787, 160 NT 357, 45 L R. 
A 664 

G7 C J p 1120 note 44. 
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an underground basin or reservoir has no rights 
in the waters thereof as being subject to public use 
for the common benefit of its inhabitants or owners 
of the overlying lands, on the theory that the mu¬ 
nicipal corporation is the administrator of such 
public use and has become substituted to the indi¬ 
vidual rights of owners for the benefit of all,®^ 
such water is private property®^ and remains such 
until duly taken from the owners and devoted to 
public use The right of town authorities to 
take the water of a spnng m a highway for the pur¬ 
pose of supplying a watering trough, as against the 
owner of the fee of that part of the highway in 
which the spring is located, has been denied,and 
a like rule has been applied in respect of the sinking 
of a well in a highway to obtain water for use in 
sprinkling the highway.®'^ 

§ 227. - Remedies 

A permanent and uncompensated diversion of waters 
of a stream by a municipality or water company is a 
continuing wrong to the owners affected, for which dam¬ 
ages are recoverable or, in a proper case, an Injunction 
may be had. 

The permanent and uncompensated diversion of 
waters of a stream or of other waters is a continu¬ 
ing wrong to the owners affected, for which dam¬ 
ages are recoverable Under such circumstances, 
redress may be sought in an action of trespass,®^ 
or, in a proper case, by application to a court of 
equity for an injunction.'^® A riparian owner may, 
however, by acquiescence in the construction and 
operation of a water plant for a public supply be 
estopped to maintain an action of ejectment'll or to 
claim relief by injunction,*^2 ^nd may be left to his 
action for damages Mere delay in bringing ac¬ 
tion IS not sufficient to defeat plaintiff’s right to an 
injunction where such delay was induced by defend¬ 


ant,*^^ and there is no estoppel which will prevent 
the grant of an injunction where the acts of defend¬ 
ant were not induced by any acts or statements of 
plaintiff The right to a permanent injunction 
in respect of acts of defendant which do not cause 
any actual damage to plaintiff has been denied,*^® 
and an injunction has also been denied and plaintiff 
left to his remedy at law where defendant water 
company which was vested with the right to con¬ 
demn had completed its water system and was sup¬ 
plying a municipality 

Under certain circumstances an injunction may be 
granted, conditioned on defendant’s paying just 
compensation or damages,'^8 or on defendant’s ac¬ 
quiring plaintiff’s rights in the stream.*^® No in¬ 
junction should be granted in respect of certain wa¬ 
ters where plaintiff never was entitled to any 
rights in such waters The right of a railroad 
company to have a water company enjoined from 
appropriating the waters of a stream has been 
denied where there had been no appropriation of the 
waters by the railroad company.si The owner of 
real property in one state may have, as appurtenant 
to the real property, an interest in the waters of a 
stream in an adjoining state which may be protected 
by an action in the courts of the adjoining state 
against a municipality of such adjoining state, based 
on the municipality’s diversion of water from the 
stream which so diminished the flow as mjunously 
to affect such real property 82 

§ 228. Acquisition of Waters for Public Sup- 
ply 

The right to appropriate and divert the waters of a 
stream or other source of supply for public use generally 
may be acquired by grant, prescription, and appropria¬ 
tion or condemnation. 


63. Cal —City of San Bernardino v 
City of Riverside, 198 P 784, 186 
Cal 7 

64 Cal —City of San Bernardino v 
City of Riverside, supra. 

65. Cal—City of San Bernardino v 
City of Riverside, supra. 

66. Conn—SufReld v Hathaway, 44 
Conn 521, 26 Am R 483 

67. Cal—^Wri^ht v Austin, 76 P 
1023, 143 Cal 236, 65 LRA 949, 
101 AmS R 97 

68. N T —Smith v City of Brooklyn, 
64 NB 787, 160 NY. 367, 45 LRA 
664 

67 C J p 1120 note 52 

69. Pa.—Wagner v Purity Water 
Co, 88 A 484, 241 Pa. 328, LRA 
1916B 981 

67 C J p 1120 note 53. 

70. Mass —Hittmger Fruit Co. v 


City of Cambridge, 105 NE 868, 
218 Mass 220 

67 C J p 1120 note 64 

71. Wash—Domrese v City of Ros- 
lyn, 164 P 140, 89 Wash 106 

72. Cal —Barton v Riverside Wa¬ 
ter Co, 101 P 790, 155 Cal 616, 23 
LRA.NS, 331 

67 C J p 1121 note 56 

73. Cal —Barton v Riverside Water 
Co, supra. 

Wash—Domrese v City of Roslyn, 
154 P 140, 89 Wash 106 

I 74- Wash —Rigney v Tacoma Light, 
etc. Co, 38 P 147, 9 Wash. 676, 
26 LRA. 425 

75. Wash —Rigney v. Tacoma Light, 
etc, Co , supra. 

76. Cal —Fifield v Spring- Valley 
Water Works, 62 P 1054, 130 Cal 
652 

67 C J p 1121 note 60. 
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77. Wash —^Habermann v Bllens- 
burg Gas & Water Co, 170 P, 571, 
100 Wash 229 

67 C J p 1121 note 61 

78. N T —Gallagher v Kingston Wa¬ 
ter Co, 49 NTS 250, 25 App Div 
82, affirmed 58 NE 108, 164 NT. 
602 

67 C J p 1121 note 62 

79. Wash —^Rigney v Tacoma Light, 
etc, Co, 38 P 147, 9 Wash 676. 
26 L R A 426. 

80. N J —^Exton V Glen Gardner Wa¬ 
ter Co, 129 A 266, 3 N J Misc 613. 

81. Pa —Cambria, etc, R Co v. 
Blandburg Water Co, 75 A 695, 
226 Pa. 402 

82. Mass—Mannvllle Co v Worces¬ 
ter, 138 Mass 89, 52 Am R 261. 

67 C J. p 1122 note 66. 
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There are various methods of acquiring* the right 
to appropriate and divert the waters of a stream or 
other source of supply for supplying the public, as, 
for example, by legislative grant,83 by purchase and 
grant from, or contract with, the owners controlling 
the stream or other source of supply, whose privileges 
will be destroyed or abridged by such diversion,84 
by adverse user continued for the necessary period 
to establish a title by prescriptioii,85 by appropria¬ 
tion under the rules or statutes applicable in some 
jurisdictions,®® by dedication,or by condemnation, 
as discussed in Eminent Domain, §§ 45, 71, and it 
has broadly been stated that the law recognizes three 
methods by which the right to take all the water 
of a stream may be secured, namely, grant, prescrip¬ 
tion, and appropriation or condemnation So al¬ 
so, a species of estoppel has been given effect in 
recognizing the right to use certain waters for a 
public supply 89 The specific power granted to 
municipal corporations to acquire a suitable munici¬ 
pal water supply has been held to be independent 
of other powers granted in the same statute 

Under certain constitutional provisions a mu¬ 
nicipal corporation may, in connection with the es¬ 
tablishment of its water system, contract with the 
owners of certain water rights for the exchange of 
such rights for rights owned by the municipal cor- 
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poration where, under the contract, the municipal 
corporation will acquire the ownership and control 
of the water acquired on the exchange.^^ It has 
been held that, in order to raise the presumption of 
a grant of the right to take water for a public 
supply, there must be a continuous and adverse use 
for twenty years 92 The mere incorporation of a 
water company possessing the power of eminent 
domain does not ipso facto give it the right to ap¬ 
propriate and divert the waters of a stream without 
condemnation 93 

On the theory that the control of running streams, 
lakes, and ponds within the borders of a state rests 
in the state in its sovereign capacity as representa¬ 
tive, and for the benefit of the people in common, 
it has been laid down generally that the only way 
m which a municipality can acquire the right to 
use and take such water is by grant directly from 
the state94 or by the duly authorized purchase of 
such right from, or condemnation of such right m 
the hands of, a third person, either corporate or in¬ 
dividual, to whom it has been granted by the 
state,®® and that the legislature may, as discussed 
infra § 229, permit or prohibit the abstraction of 
water from fresh-water streams except to the extent 
that It is appropriated to riparian uses Under 
some statutes governing the appropriation of waters 


83 US —St Anthony Falls Water- 
Power Co V St Paul Water Com'rs, 
Minn, IS set 157, 168 US 349, 42 
LEd 497 

67 C J p 1122 note 68 
84. Idaho —Beus v City of Soda 
Springs, 107 P 2d 151, 62 Idaho 1 
67 C J p 1122 note 69 
Contract between municipalities 
Even if delivery by San Diego to 
Coronado of some water taJeen from 
wells near the mouth of the Otay 
river and later of other waters from 
the Otay system under oral and writ¬ 
ten agreement resulted in the "dedi¬ 
cation"' in a legal sense of a portion 
of the water of that river to the use 
of consumers in that area, that could 
not constitute a dedication of the en¬ 
tire water of that river and its tribu¬ 
taries, including water from outside 
sources which was brought into the 
Otay system, especially where equal 
or superior rights in favor of other 
communities had intervened and had 
been exercised and confirmed by long- 
continued use—City of Coronado v 
City of San Diego, 119 P 2d 359, 48 
Cal App 2d 160 

Public utility could purchase appro¬ 
priated water rights or compensate 
for damages arising because of the 
appropriation made by it without re¬ 
sorting to the courts —Lamb v Cali¬ 
fornia Water & Telephone Co, 139 P 
2d 371, 21 Cal 2d 88* 


85 Pa —Palmer Water Co v Le- 
highton Water Supply Co, 124 A 
717, 280 Pa 492 
67 C J p 1122 note 70 

86. U S —City of Pocatello v Mur¬ 
ray, D C Idaho, 206 P 72, affirmed 
214 F 214, 130 CCA 628 

67 C J p 1123 note 71 

87. Tex —Coughran v Nunez, Civ 
App, 106 SW2d 1101, set aside on 
other grounds 127 S W 2d 885, 133 
Tex 303 

88 Pa —Palmer Water Co v Le- 
highton Water Supply Co, 124 A 
747, 280 Pa 492 

89 Cal —Miller & Lux v Enterprise 
Canal & Land Co, 147 P 567, 169 
Cal 415 

67 C J p 1123 note 74 
90. SD—Robbins v Rapid City, 23 
NW2d 144, 71 SD 171 
Coustructlon of statute 

(1) Court, in construing statutory 
grant to municipal corporations of 
power to acquire a suitable supply of 
water, considers the object and pur¬ 
pose thereof and gives language used 
the apparent and natural meanmg 
which will effectuate such object and 
purpose —Robbins v Rapid City, su¬ 
pra 

(2) The word "acauire,” as used 
in statute giving municipal corpora¬ 
tions power to acquire a suitable 
supply of water, is used In Its broad¬ 


est sense meaning to obtain in any 
manner, rather than in primary sense 
of to get as an owner—^Robbins v 
Rapid City, supra. 

Acquisition by contract with TTnlted 
States 

City under its statutory power to 
acquire a suitable water supply was 
authorized to contract with United 
States for erection of a dam and stor¬ 
age reservoir by the latter with pro¬ 
vision for allocation to city of a spec¬ 
ified number of acre feet of impound¬ 
ed water—Robbins v Rapid City, su- 
pra. 

91 Utah—State v Salt Lake City, 
81 F 273, 29 Utah 361 

92. N C —Goer v Durham Water Co , 
37 SE 474, 127 NC 349 

67 C J p 1123 note 76 

93. Pa—^Wagner v Purity Water 
Co. 88 A 484, 241 Pa 328, LRA 
1916E 981 

94- U S —City of Trenton v State 
of New Jersey, NJ, 43 S Ct 534, 
2G2 US 182, 67 LEd 937, 29 A L R 
1471 

N J —State V Jersey City, 111 A 644, 
94 NJDaw 431, 19 ALR 646 

95. U S —City of Trenton v State of 
New Jersey, NJ, 43 S Ct 534, 262 
US 182, 67 LBd 937. 29 A,L R. 
1471 

N J —State V Jersey City, 111 A, 544, 
94 NJLaw 431, 19 ADR 64& 
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of a stream, no precedence is given to a municipal 
corporation as such,^® or to a private claimant who 
seeks an appropriation for a municipal or public 
supply,as against prior claimants; and, under 
some constitutional provisions, a municipality can¬ 
not take watei for domestic purposes which has 
previously been appropriated for a beneficial pur¬ 
pose, without fully compensating the owner 98 A 
municipal corporation, by the mere exercise of its 
statutory authority, in the nature of the police 
power, to control and regulate watercourses and 
distribute the waters thereof to the persons hav¬ 
ing recognized rights thereto, acquires no proprie¬ 
tary right to the use of the water ,99 such control 
and regulation may not be made the basis of ap¬ 
propriation by the municipal corporation, since the 
necessary element of beneficial use is absent ^ 

The fact that a municipal corporation has con¬ 
tracted with a water company for supplying water 
does not necessarily prevent the municipal corpora¬ 
tion from taking water from a particular source 
under statutory authorization even though the water 
company is thereby prevented from performing the 
contiact where the company has no right to take 
water from the source 9 The view has been taken 
that a water company may not legally take water 
from sources other than those from which by its 
charter it is authorized to take,9 and a municipality 
which, pursuant to statute, purchases the franchise 
and rights of a corporation is limited to the same 
sources for its water supply as the corporation was ^ 

Lake in state forest preserve In New York the 
propriety of a grant by the state water power and 
control commission of the use of the waters of a 
lake in the stale forest preserve for a municipal 
supply has been recognized ^ 

Designation of agent to divert or take water 
Where a municipality has the right to take or divert 
water from streams for lawful uses and purposes, 
and the right to contract for a water supply, the 


view has been taken that, in contracting with a 
water company to supply water, the municipality 
makes such company its agent or instrumentality to 
take or divert such water,® and the water company 
may employ, or contract with, another company to 
perform the obligations or duties of such agency 
So also, where the sources of water supply available 
to a municipal corporation are limited, it has been 
recognized that it may pioperly enter into a con¬ 
tract with an individual by the terms of which he 
obligates himself to perfect hiS appropriation of the 
waters of a stream and to construct the necessary 
works to make such supply available for use 8 The 
mere fact, however, that a municipality has au- 
thonzed a person to lay water pipes through the 
streets of the municipality does not constitute such 
person the agent of the municipality to take water 
from a stream,9 nor does it constitute the acts of 
such person the acts of the municipality ^9 

Abandonment or loss of rights acquired Mere 
nonuser of water rights previously acquired by a 
municipality does not work an abandonment of such 
rights Where a county had duly acquired from 
the owner of a spring the right to use sufficient 
water from such spring to supply public buildings, 
it was held that a mere temporary arrangement be¬ 
tween the county authorities and the owner of the 
land on which the spring is located, for the purpose 
of conducting water to one of such buildings, did 
not constitute a surrender by the county of its rights 
in respect of such spring. ^9 

§ 229, - Regulation and Control by State 

and State Authorities; License Tax 
on Diversion 

Under the power and duty to control and conserve the 
use of water for the benefit of all its inhabitants, the 
state may regulate and control the diversion of waters 
by a municipality or water company, and may confer 
on a state agency the authority to do so. 


96 Or—Ill re Schollmeyer, 138 P 
211, 69 Oi 210 

97. Or —In 1 e Schollmeyer, supra 

98. Idaho —Montpelier Milling Co v 
City of Montpelier, 113 P 741, 19 
Idaho 212 

99. Utah —Mt Olivet Cemetery 

Ass'n V Salt Lake City, 236 P. 876, 
-65 Utah 193 

67 CJ p 1121 note 86 

Is Utah —Mt Olivet Cemetery Ass*n 
V Salt Lake City, supra. 

2. NT—Stoly V Syracuse, 111 N T 

S. 467, 59 Misc. 600, affirmed 119 N j 


YS 1146, 134 App Div 993, affirmed 
94 NE 1099. 201 NY 512 

3 Mass—Smith v Stoughton, 70 N 
B 195, 185 Mass 329 

4 Mass —Smith v Stoughton, supra 

67 C J p 1124 note 90 

5. NT—Kenwell v Lee, 264 NTS 
841, 142 Misc 413, affirmed 258 N 
TS 1000, 236 App Div 752, motion 
denied 184 NE 94, 260 NY 566, 
reversed on other giounds 184 NE 
692. 261 N T 113 

6 . N J —^Wilson V East Jersey Wa¬ 
ter Co, 90 A 728, 83 N J Eq 42— 
Wilson V East Jersey Water Co, 
79 A 440. 78 N JEq 330 

10 


7. NJ—^Wilson V East Jersey Wa¬ 
ter Co. 90 A 728. 83 N J Eq 42 

S. US —City of Pocatello v Murray, 
D C Idaho, 206 P 72, affirmed 214 P 
214, 130 CCA 628 

9. Pa—In re Haupt’s Appeal, 17 A 
436. 126 Pa. 211 

10. Pa—^In re Haupt’s Appeal, su¬ 
pra 

11 Conn —Harvey Realty Co v 
Borough of Wallingford, 150 A, 60, 
111 Conn 362 

67 C J p 1124 note 99 

12 . Pa—^Elk County v. Earley, 15 
A 602, 121 Pa 496 
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The powei^^S and dutyl^ of a state to control and 
conserve the use of its water resources for the 
benefit of all its inhabitants has been recognized and 
upheld In some jurisdictions at least, the state may 
grant or withhold the privilege of diverting waters 
as It sees fit,is and the power to determine the con- 
ditions on which water may be diverted is a legisla¬ 
tive function ,16 the legislature may permit or pro- 
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hibit the abstraction of water from fresh-water 
streams except to the extent that it is appropriated 
to riparian uses 

In some jurisdictions statutes have been enacted 
conferring on certain state bodies the authority to 
determine whether permission shall be given to 
municipalitiesis or to a water company or an in¬ 
dividually to acquire a municipal or public water 


13. NH—In re Opinion of the Jus¬ 
tices, 114 A 2d 327 

N T —Suffolk County v Water Pow¬ 
er and Control Commission, 281 
NTS 523, 245 App Div 62, modi¬ 
fied on other grounds 199 NE 41, 
269 NY 158 
67 C J p 1124 note 3 
Control for public purpos^e 
A “natural want,” within meaning 
of constitutional piovision that the 
necessity of water for domestic use 
and for irrigation purposes is de¬ 
clared to be a “natural want,’* is one 
absolutely necessary to human exist¬ 
ence, and therefore its legislative 
conservation and control tor such 
uses IS a public purpose—Nebiaska 
Mid-State Keclamation Dist v Hall 
County, 41 NW2d 397, 152 Neb 410 
The statutory policy of public ne¬ 
cessity for diversion of water encom¬ 
passes provision for reasonably fore¬ 
seeable future public needs—^Appli¬ 
cation of Plainfield-Union Watei Co , 
102 A 2d 1, IIN J 29G 
14- US —City of Trenton v New 
Jersey, NJ, 43 S Ct 534, 262 US 
182, 67 LEd 937, 29 ALU 1471 
NJ—City of Bayonne v North Jer¬ 
sey Dist Water Supply Commis¬ 
sion, 105 A 2d 19, 30 N J Super 409 
NY—^Manbu v Nohowee, 293 NYS 
457, 161 Misc 944 

TTuder local statutes creating wa¬ 
terworks system of city of Syiacuse 
and permitting use of water supply 
from Skaneateles Lake, no exclusive 
dominion over the waters of Skan¬ 
eateles Lake was given or intended 
to be given to city of Syracuse by 
the state —City of Syracuse v Gibbs, 
28 NE2d 835, 283 NY 275 

15. U S —City of Trenton v New 
Jfersey, NJ. 43 S Ct 534, 262 US 
182, 67 LEd 937, 29 ALR 1471 

NY—City of Syracuse v Gibbs, 28 
NE2d 835, 283 NY 275 
Grant of exclusive ownership 
The legislature is without constitu¬ 
tional power to grant to city of Syra¬ 
cuse exclusive owneI^^hlp of, use of, 
and control over waters of Skan¬ 
eateles Lake, which was source of 
city’s water supply—City of Syra¬ 
cuse v, Gibbs, supia 

16. US —City of Trenton v New 
Jersey, NJ, 43 S Ct 534, 262 US 
182. 67 LEd 937, 29 ALR 1417. 

17. N,J —Bast Jersey Water Co v 


Board of Public Utility Com’rs, 119 

A 679, 98 N JLaw 449 
N’T—City of Syracuse v Gibbs, 28 

NE 2d 835, 283 NY 275 

18- In New Jersey 

(1) The creation of a water supply 
commission by the legislature was 
with the intent of lading down a 
broad and comprehensive policy for 
the conservation and protection of 
waters within New Jersey—City of 
Bayonne v North Jersey Dist Water 
Supply Commission, 105 A 2d 19, 30 N 
J Super 409—Grobart v Pa&saic Val 
Water Commission, 47 A 2d 600, 134 
N J Law 325, cause remanded on oth¬ 
er grounds 51 A 2d 2i, 35 N J Law 
190 

(2) The method by which sources 
of water supply adequate to meet 
current and leasonably foreseeable 
future pubUc needs should be made 
available to water company was pe- 
culiaily within the province of Wa¬ 
ter Policy and Supply Council —Ap¬ 
plication of Plainfield-Union Water 
Co , 102 A 2d 1, 14 NJ 296 

(3) Basic purpose of statute pro¬ 
viding for State Water Supply Com¬ 
mission was to in\e&t commission 
with jurisdiction over dams and res¬ 
ervoirs deemed essential for protec¬ 
tion of life and property wuth inci¬ 
dental authority to protect shore 
landowners against impairment of 
property rights resulting from de¬ 
struction or abandonment of dam or 
reservoir in existence for specified 
period of time—^Jersey City v State 
Water Policy Commission, 191 A 456, 
118 N JLaw 72 

(4) A statute creating and defining 
poweis of Water Policy Commission 
was designed to lay down broad and 
comprehensive policy for conserva¬ 
tion and protection of surface, sub¬ 
surface, and percolating waters of 
state through control and regulation 
of use, development, and diversion 
thereof, and is to be liberally con¬ 
strued to advance its beneficent pol¬ 
icy and, while commission’s jurisdic¬ 
tion IS special and limited, it possess¬ 
es such powers as by fair implication 
and intendment aie incident to au¬ 
thority expressly granted for attainr 
ment of general legislative policy — 
Jersey City v State Water Policy 
Commission, supra 

(5) Purity of potable water sup¬ 
ply is preeminent factor in valid ex¬ 

11 


ercise of powers conferred by statute 
Dn Water Policy Commission —^Jer¬ 
sey City V State Water Policy Com¬ 
mission, supra 

(6) Other particulars of New Jer¬ 
sey rule see 67 C J p 1125 note 8 [aj 

In New York 

(1) The legislature may delegate 
performance of duty of state to con¬ 
trol and conserve water resources for 
benefit of all inhabitants of state, to 
an agency or commission, but the 
agency oi commission can act only 
v ithin scope of powers delegated ex¬ 
pressly or by necessary implication 
to enable ageiicy or commission to 
cany out the powers expiessly given 
—City of Syracuse v Gibbs, 2S NE 
2d 835, 283 NY 275 

(2) The Water Power and Control 
Commission's decision, within its ju¬ 
risdiction, on testimony taken and 
lacts presented at hearing on appli¬ 
cation hY city to take additional wa¬ 
ter supply fiom lake, ^s conclusive 
on the courts—City of Syiacuse v 
Gibbs, supia 

(3) A statute authorizing county 
supervisors to create county watei 
authority with consent of State Wa¬ 
ter Power and Control Commission 
was held constitutional — Suffollv 
County V Water Power and Control 
Commission, 199 NB 41, 269 NY 
158 

(4) Term “public uscto’’ in statute 
giving Public Service Commission 
jurisdiction over furnishing of watei 
lot public uses meant use of water by 
municipality—City of New York v 
Maltbie, 8 NB2d 289, 274 N Y 90 

(6) A statute establishing the 
board of water supply of New York 
City should be read in connection 
with a provision creating the state 
water supply commission and hence 
it w&s necessary for the board of 
water supply to obtain the state com¬ 
mission’s approval of its plans for 
providing an additional water supply 
—In re Board of Water Supply of 
City of New York, 105 NE 213, 211 
NY 174, motion granted 105 NE 
1081, 211 NY 609 

19 N J —City of New Brunswick v 

Board of Conservation and Devel¬ 
opment, 108 A 865, 91 N JLaw 40, 

I affirmed 111 A 925, 91 N J Law 

558 

1 67 C J p 1125 note 9. 



94 C.J.S. 


§ 229 WATERS 


supply. Some statutes contain provisions prescnb- 
ing the form and contents of the application^o and 
provide for notice of a public heanng thereon to be 
given by a board or commission 21 So also, m re¬ 
spect of the number of members necessary to trans¬ 
act business, the terms of the governing statute must 
usually be consulted 22 The board or commission 
created by some statutes is not a purely adminis¬ 
trative body but is invested with limited quasi- 
judicial functions^s and, m order to invoke its ju¬ 
risdiction, a compliance with the conditions pre¬ 
scribed by the statute must be alleged 24 Under 
some statutes the commission is not confined to a 
consideration of the source of supply which is 
designated in the application of the municipality 


which seeks an additional supply 25 An increase 
of diversion of water has been held an additional 
water supply within the statute requiring approval 
of a state board to diversion of water for any new 
or additional supply for public use, 2 5 and the statute 
applies to any new or additional supply regardless of 
the source.2'^ The power of the board to attach 
reasonable conditions to its consent to a diversion 
for a water supply has been recognized 28 A body 
created by state authority to provide additional 
supplies of water for various municipalities within 
the jurisdiction of such body must proceed in ac¬ 
cordance with statutory provisions defining its au- 
thority29 and must give due regard to statutory pro¬ 
visions designed to protect the rights of the owner 


Xu Feimsylvaoua 

(1) The purpose of Act creating 
the Water and Power Resources 
Board IS to establish a single tribunal 
to deteimine questions of appropria¬ 
tion and diversion of water from 
streams of the Commonwealth—Bor¬ 
ough of Collegeville v Philadelphia 
Suburban Water Co, 105 A 2d 722, 
377 Pa 636 

(2) Provision of Administrative 
Agency Law that remedy at law pro¬ 
vided by the Administrative Agency 
Law shall not in any manner impair 
right to equitable relief “heretofore” 
existing would not permit parties ag¬ 
grieved by order of Water and Pow¬ 
er Resources Board to maintain ac¬ 
tion to enjoin action under such or¬ 
der, in view of fact that Act creating 
the Board provided for review of 
Board order—Borough of Collegeville 
V Philadelphia Suburban Water Co, 
supra 

(3) In order to determine whether 
water company should be permitted 
to erect dam so as to divert water to 
its franchised territory, the Water 
and Power Resources Board was re¬ 
quired to consider not only the par¬ 
ticular stream involved, but the 
availability of other sources of sup¬ 
ply in order that the conservation, 
development and equitable distribu¬ 
tion of water m the public interests 
should be effected, and the question 
whether the water company could 
invade watershed where it had no 
franchise and divert water to its 
franchised territory was necessarily 
considered by the board in approving 
proposed dam which would result in 
such practice —Borough of College- 
villa V Philadelphia Suburban Water 
Co, supra 

20. Cal—Rich V McClure, 248 P 
275, 78 Cal App 209 

67 C J p 1125 note 10 

21. N J —Borough of Oakland v 
Board of Conservation and Devel¬ 
opment of New Jeisey, 122 A 311, 
126 A 634, 98 N J Law 806. 

67 C O', p 1125 note IL 


22 . N J —Borough of Oakland v 
Board of Conservation and Develop¬ 
ment of New Jersey, supra 

67 C J p 1126 note 12 
Designation of representative 

Statute providing that if one of the 
members of the Water Power and 
Control Commission and his alternate 
are both unavailable on any particu¬ 
lar occasion, member may designate a 
suitable employee of his department 
to represent and act for him on that 
occasion, is not invalid, on ground 
that it IS an unconstitutional delega¬ 
tion of legislative power—Rockland 
County Anti-Beservoir Ass’n v 
Duryea, 123 N Y S 2d 445, 282 App 
Div 457 

23. N J —Borough of Chatham v 
Board of Conservation and Devel¬ 
opment, 152 A 11, 107 N J Law 
101 

67 C J p 1126 note 13, 

Power of ULquliy 

(1) The Water Policy and Supply 
Council has the broad powers of in¬ 
quiry—Application of Plainfield-Un- 
lon Water Co, 102 A 2d 1, 14 NJ 
296 

(2) At hearing before Water Policy 
and Supply Council on application 
of water company for approval of its 
plans for obtaining additional water 
supply, councirs engineer was prop¬ 
erly called as a witness by chairman 
of council and interrogated concern¬ 
ing his findings by chairman and the 
legal advisor of Department of Con¬ 
servation and Economic Development 
and such inquiry did not show bias or 
prejudice of council or a predeter¬ 
mination of the issues —Application 
of Plainfield-Union Water Co , supra 

24. N J —Borough of Oakland v 
Board of Conservation and Devel¬ 
opment of New Jersey, 122 A. 311, 
126 A 634, 98 NJLaw 806. 

67 C.J. p 1126 note 14 

25. NY —Board of Sup'rs of Ontario 
County V Water Power and Con¬ 
trol Commission, Department of 
Consei vation, 238 N Y S. 66, 227 
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App Div 345, aflarmed 175 NB 300, 
255 NY 531 
67 C J p 1126 note 15. 

Comparative costs 
Where Water Power and Control 
Commission, on application of water 
company for permission to construct 
impounding reservoir on river, found, 
on basis of substantial evidence, that 
drilling of additional wells by compa¬ 
ny was not an acceptable method of 
supplying water requirements of 
company, because of speculative 
character and unreliability of such 
a source and detrimental effect which 
additional wells would have on exist¬ 
ing wells of company and on under¬ 
ground water table of the whole area, 
it was not necessary for Commission 
to make findings as to the compara¬ 
tive cost of supplying water from 
proposed reservoir and cost of sup¬ 
plying it from additional wells — 
Rockland County Anti-Reservoir 
Ass’n V Duryea, 123 N Y S 2d 445, 282 
App Div 467 

26 N J —Grobart v Passaic Val 
Water Commission, 47 A 2d 600, 134 
NJLaw 325, cause remanded on 
other grounds 51 A 2d 24, 135 NJ 
Law 190 

27. N J —Grobart v. Passaic Val 
Water Commission, supra. 

28 N J —Borough of Oakland v 
Board of Conservation and Devel¬ 
opment, 118 A 787, 98 NJLaw 99, 
reversed on other grounds 122 A 
311, 126 A 634, 98 NJLaw 806 
67 C J p 1126 note 16 

29. NJ—Lehigh Valley R Co v. 
North Jersey Dist Water Supply 
Commission, 118 A. 342, 94 N J Eq 
94 

ZiixnitatioiLS on authority 

The State Water Power and Con¬ 
trol Commission had no power to au¬ 
thorize city water service corporation 
to sink as many wells as it found 
necessary to obtain sufficient water 
for its customers' needs—^New York 
Water Service Corp v Water Power 
and Control Commission of Dept of 
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of certain water nghts Its proceedings must not taking of land by the town is not a valid taking of a 
be arbitrary 31 It should make proper findings, 32 water supply, where such board did not consent to 
and Its findings must be warranted by the evi- the taking.35 
dence 33 

Order requiring additional supply An order re- 
Consent of state hoard of health Under some qmnng individuals who are operating a water sup- 
statutes it IS necessary for a municipal corporation p|y system to obtain an additional supply has been 
to obtain the approval of the state board of health of regarded as fatally defective where it is not sup- 
the source of supply before it may distnbute water ported by a finding that such additional supply 
from such source for potable purposes,34 and, under jg reasonably necessary.36 
a statute providing that no source of water supply 

for domestic purposes shall be taken by a town Review hy courts. Usually, at least, the action of 
without the consent of the state board of health, a the board or commission in respect of an application 


Conservation of New York, 9 NTS 
2d 299, 256 App Div 80, motion denied 
11 NTS 2d 671. 256 App Div 1030, 
motion denied New York Water Serv¬ 
ice Corporation v Water Power and 
Control Commission of Dept of Con¬ 
servation, 21 NB2d 624, 280 NT 801, 
affirmed New York Water Service 
Corporation v Water Power and Con¬ 
trol Commission, 22 NE2d 484, 281 
NT 656 

Aegrislatave proceedutgT 

Proceeding before Water Policy 
and Supply Council for approval of 
plans for a new or additional water 
supply IS not one of ordinary admin¬ 
istration, conformable to standards 
governing duties of a purely execu¬ 
tive character, but a legislative pro¬ 
ceeding having special attributes un¬ 
der the statute, which carries with it 
fundamental procedural require¬ 
ments—^Application of Plainfield-Un- 
lon Water Co. 94 A 2d 673, 11 N J 
382 

Public hearlngr 

The public hearing which Water 
Policy and Supply Council must hold 
on application for approval of plans 
for new or additional water supply is 
the hearing of evidence and argu¬ 
ment, and the council, in the applica¬ 
tion of the statutory policy and rule 
of action, is bound in conscience to 
consider the evidence, and to be gov¬ 
erned by that alone, and to reach 
their conclusion uninfluenced by ex¬ 
traneous considerations which might 
be permissible in the executive but 
not in the quasi judicial fleld of ac- 
,tion—Application of Plainfield-XJnion 
Water Co„ supra. 

30. N J —Dehigh Valley R Co v 
North Jersey Dist Water Supply 
Commission, 118 A* 342, 94 N J 
Eq 94 

67 C J p 1126 note 18. 

Assurance of damages 
Where Water Power and Control 
Commission, in approving applica- 
'tion by water company for construc- 
’tion of impounding reservoir on riv- 
-er, found that intercompany plan had 
'been agreed on between company and 
Jits parent for production of funds, 


and, under statutes, financing plan 
would have to be approved by New 
York State Public Service Commis¬ 
sion and New Jersey Board of Public 
Utility Commissioners before it could 
be consummated, and Water Power 
and Control Commission forbade com¬ 
pany to initiate proceedings for ac¬ 
quisition of any lands until it ob¬ 
tained such approval, adequate assur¬ 
ance was afforded to owners of lands 
to be taken of all legal damages — 
Rockland County Anti-Reservoir 
Ass'n V Duryea, 123 N Y S 2d 445, 
282 App Div 467 

Findmgs as to iiecessity of additional 
rights 

Before issuing permit for acquisi¬ 
tion of water nghts, Water and Pow¬ 
er Resources Board must find that 
the water rights proposed to be ac¬ 
quired are reasonably necessary for 
present purposes and future needs of 
agency making application therefor 
and that the taking of the water or 
the exercise of water rights will not 
interfere with navigation, jeopardize 
public safety, or cause substantial in¬ 
jury to the Commonwealth —Borough 
of Collegeville v Philadelphia Sub¬ 
urban Water Co, 105 A 2d 722, 377 
Pa 636 

31. N J —Application of Plainfield- 
Union Water Co, 94 A 2d 673, 11 N 
J 382 

32. N Y —Petition of New York Wa¬ 
ter Service Corp, 27 NE2d 221, 
283 NY 23 

In proceeding before Water Policy 
and Supply Council, for approval of 
plans for obtaining new or additional 
water supply, council is required to 
make findings of fact in order to con¬ 
fine council to evidence and law and 
to insure against arbitrary action and 
acts ultra vires, and to render effec¬ 
tive the statutory judicial review to 
that end —^Application of Plainfield- 
Union Water Co , 94 A.2d 673, 11 N J 
382 

The New TorlL Water Service Cor¬ 
poration was entitled to challenge 
Water Power and Control Commis¬ 
sion’s determination by which corpo¬ 
ration’s application for temporary au- 
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thonzation to use underground water 
in Platbush area of borough of 
Brooklyn for domestic and other pur¬ 
poses was denied, and corporation 
was entitled to findings by which it 
might know on what factual basis 
the commission's determination rest¬ 
ed—Petition of New York Water 
Service Corp, 27 NE 2d 221, 283 NT. 
23 

33. N J —^Application of Plainfield- 
Union Water Co, 94 A 2d 678, 11 
NJ 382 

N Y —New York Water Service Corp 

V Water Power and Control Com¬ 
mission of Dept of Conservation 
of New York, 9 N Y S 2d 318, 256 
App Div 883, motion denied 11 N 
YS2d 671, 256 App Div 1030. mo¬ 
tion denied 21 N B 2d 624, 280 NY 
801—^New York Water Service Corp 

V Water Power and Control Com¬ 
mission of Dept of Conservation, 

9 NTS 2d 302, 256 App Div 858, 
motion denied 11 NTS 2d 671, 256 
App Div 1030, motion denied 21 N 
B2d 624, 280 NY 801—^New York 
Water Service Corp v Water Pow¬ 
er and Control Commission of Dept 
of Conservation. 9 N Y S 2d 301, 
256 App Div 858, motion denied 11 
NTS 2d 671, 266 App Div 1030, 
motion denied 21 N E 2d 624, 280 
NT 801 

Evidence held mifficient 
N J —Application of Plainfield-Union 
Water Co, 102 A 2d 1. 14 N J 296 

34. N J —Wilson v Mayor and Coun¬ 
cil of Borough of Gollingswood, 80 
A. 336, 81 N JLaw 634 

35. Mass—^Dorr v Sharon, 84 NE 
446. 198 Mass 240 

Purpose of statute 

Statute vesting in state board of 
health general supervision with ref¬ 
erence to purity of sources of public 
water supplies was not intended to 
eliminate such factor from considera¬ 
tion of water policy commission — 
Jersey City v State Water Policy 
Commission, 191 A 466, 118 N J.Law 
72 

36. Vt —Trustees of Newport Center 
V Niles, 146 A 71. 102 Vt 121. 

67 C J, p 1127 note 22. 
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to It foi permission to obtain a water supply is re- 
viewable by the courts 

License fee Statutory provision has sometimes 
been made for the imposition on municipalities, cor¬ 
porations, and private persons of a license fee for 
taking water in the futuie from a stream m excess 
of what they are taking when the statute is enacted, 
provided no payment shall be required until the tak¬ 
ing is in excess of a specified amount daily per 
capita 38 


§ 230. - Nature and Extent of Rights and 

Obligations 

The scope or extent of a right to take or use water 
fop a municipal or public supply is generally measured 
by the provisions of the statute or the contract or con¬ 
veyance creating the right, or by the general rules with 
respect to waters. 

In general, the extent or scope of a right to take 
or use water for a municipal or public supply is 


37. IT J —Jersey City v State Water 

Policy Commission, 191 A 456, 118 

N JLaw 72 

N T —In re Water Supply Application 

No 1270, 16 NTS 2d 80 4. 258 App 

Div 1003 

67 C J p 1127 note 23 

Decision on review 

(1) Fact finding's by supieme court 
on certiorari to review ordeis of Wa¬ 
ter Powei Commission authorizing 
construction of dam, that avoidance 
of land losses in adjoining marsh 
lands would offset evapoiation loss 
caused by construction of dam, ■was 
conclusive on appeal—Jersey City v 
State Water Policy Commission, 191 
A 456, 118 N JLaw 72 

(2) Where determination of Water 
Policy and Supply Council approving 
water company’s plans for obtaining 
additional water supply was reversed 
by supreme court and cause remanded 
for further proceedings, council was 
bound by judgrment of supreme couit 
and was under a peremptory duty to 
carry it into execution according to 
the mandate —Application of Plain- 
field-Umon Water Co, 102 A 2d 1, 14 
XJ 296 

(3) Where supreme court reversed 
determination of Water Policy and 
Supply Council approving water com¬ 
pany's plans for obtaining additional 
water supply on ground that eviden¬ 
tiary data had been received and used 
by council without sanction of oath 
and opportunity for cross-examina¬ 
tion and rebuttal in contravention of 
the essentials of procedural due proc¬ 
ess and because council's findings did 
not disclose the considerations under¬ 
lying the action taken and cause was 
remanded for further proceedings 
consistent with opinion, council had 
jurisdiction to hold further public 
hearings and receive new evidence 
pertinent to the issues —Application 
of Plainfield-Union Water Co , supra 

(4) Where plans of water company 
for obtaining additional subsurface 
water supply to meet public needs, as 
conditioned and approved by Water 
Policy and Supply Council, were not 
arbitrary or unreasonable or an abuse 
of statutory power, appellate court 
could not substitute its judgment for 
the specialized judgment of council, 
thus encroaching on administrative 


function of council—^Application of 
Plainfield-Umon Water Co , supra 

(5) In certiorari proceeding to re¬ 
view resolutions adopted by water 
policy commission fixing rates for di¬ 
version of water for the purpose of 
public water supply where there was 
no satisfactory proof of the popula¬ 
tion of one of the municipalities in¬ 
volved at the time stated in the pe¬ 
tition or of a legal diveision by such 
municipality at such time and there 
was no indication where such proofs 
might be found, special allowance as 
to such municipality would not be or¬ 
dered—^North Jersey Dist Water 
Supply Commttssion v State Water 
Policy Commission, 29 A 2d 617, 129 
N JLaw 326 

Costs 

In certiorari proceeding to review 
two resolutions of Water Policy Com¬ 
mission, wheie resolutions were 
found invalid in one respect but valid 
in all other respects, no costs would 
be allowed to prosecutors—^North 
Jersey Dist Water Supply Commis¬ 
sion V State Water Policy Commis¬ 
sion, supra 

38 In New Jersey 

(1) The statute fixing charges for 
surface waters diverted was intended 
to increase the assessment for excess 
diversion proportionately as stream 
flow was decreased by reason of the 
diversion, and based the proposed 
charge on the average daily flow for 
the driest month as shown by exist¬ 
ing records —^Passaic Val Water 
Commission v Department of Con¬ 
servation, Division of Water Policy 
and Supply, 65 A 2d 225, 136 N J Law 
247, affirmed 61 A 2d 240, 137 N.JLaw 
613 

(2) Under the statute the Depart¬ 
ment of Conservation in fixing charg¬ 
es IS restricted to the formula set up 
in the statute, and, where existing 
records are available, the tax is to be 

! computed on the average daily flow 
for the driest month as shown by 
existing records, and the department 
is not given the discretionary power 
to fix the method of assessment on 
the basis of the number of gallons 
mentioned m the statute —Passaic 
Val Water Commission v Depart¬ 
ment of Conservation, Division of 
Water Policy and Supply, supra 
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(3) Since the statute is silent as to 
evaporation losses, the Department 
of Conservation in fixing the charges 
IS not authorized to make any provi¬ 
sion for evaporation losses fiom any 
watersheds above the point of divei¬ 
sion —Pa&saic Val Water Commis¬ 
sion V Department of Conservation, 
Di\ision of Water Policy and Supply, 
supra 

(4) The statute requiring person 
diverting waters of streams or lakes 
with outlets for the purpose of a pub¬ 
lic watei supply to make annual pay¬ 
ments to the state treasurer for such 
diversion is not discriminatory or un¬ 
constitutional m that statute does 
not provide a uniform rate for diver¬ 
sion of surface and subsurface wa¬ 
ters—^North Jersey Dist Water Sup¬ 
ply Commission v State Water Polic\ 
Commission, 29 A 2d 617, 129 N J Law 
326 

(5) Under statute directing watci 
policy commission to fix minimum 
rate, for excess diversion of surfa< e 
water, of not less than one dollar 
nor moie than ten dollars per million 
gallons, where diverters had com¬ 
plied with all statutory condition*? 
entitling diverters to the minimum 
rate of ocie dollar, commission would 
be ordered to fix such rate notwith¬ 
standing payment of excessive chaige 
by diverters without objection o\ < r 
a period of from six to ten year*? — 
North Jersey Dist Water Supply 
Commission v State Water Polic\ 
Commission, supra 

(6) Action of water policy com¬ 
mission, in crediting to each diveitei 
of surface water, where municipahtv 
received surface water from more 
than one diverter, a free allowance 
for excess diversion m proportion to 
the amount of surface water supplied, 
instead of granting to each divertei 
a full free allowance for each mu¬ 
nicipality served by such diverter, 
was valid as complying with the stat¬ 
ute since it was a legal calculation 
of such free allowance on the munici¬ 
pality as a benefited unit and was not 
subject to duplication—North Jersey 
Dist. Water Supply Commission v 
State Water Policy Commission, su¬ 
pra 

(7) Other decisions applying New 
Jersey statute see 67 C J p 1127 note 
24 [a] 
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measured by the provisions of the statute^S or the 
contract or conveyance'^o creating the right, or by 
general rules of law with respect to waters It 
has been held that po\\er to regulate the flow of 
a stream merely as a part of a plan to improve a 
municipal water supply, gi\en to a municipal cor¬ 
poration by statute, is not ultra vires 42 in some 
jurisdictions at least, the status and rights of a 
water company using the vaters of a stream at a 
certain place, which it has not condemned, as against 
another company which seeks to appropriate water 
above such place, are only those of a lower riparian 
owner 43 

The supplying of water by a municipality for 
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manufacturing purposes is not rendered a domestic 
use merely because the product of the manufacturer 
IS for domestic purposes 44 In a case in which the 
right of a municipal corporation as riparian owner 
to take water to supply its inhabitants for domestic 
purposes has been recognized, the view was taken 
that it IS the duty of such corporation to return to 
the stream the water not consumed45 and that it 
may not use the waters to supply persons outside its 
boundaries 46 On the other hand, the right of a 
municipal corporation which has, under statutory 
authorization, duly acquired the right to take an 
unlimited quantity of water from a stream for the 
use of its people and its general needs to use such 


39. Mass—Inhabitants of Town of 

Holliston V Holliston Water Co, 

27 NE2d 194, 306 Mass 17 
67 C J p 1128 note 26 
Sonxees of streams 

(1) Under statute authorizing wa¬ 
ter company to take, hold, and convey 
the water, so far as may be neces¬ 
sary, of any spring or springs or of 
any stream or streams within town, 
the words “spring or springs” should 
be read in connection with the words 
“stream or streams,” and the intent 
of the statute was to authorize the 
taking of the water of streams in¬ 
cluding their sources in the springs 
which fed them —Inhabitants of 
Town of Holliston v Holliston Water 
Co, supra 

(2) Where water company entered 
on diy land and sank an eighteen- 
inch pipe through which it pumped 
water from a stratum of water-bear¬ 
ing earth lying between two impervi¬ 
ous layeis of clay twenty and forty- 
four feet below the surface by means 
of an engine, the completed result 
was a “well,” and land did not con¬ 
tain a “spring” or a “stream” within 
statute authorizing water company 
to take, hold, and convey v ater of 
any spring or springs or of any 
sti earn or streams within town —In¬ 
habitants of Town of Holliston v 
Holliston Water Co , supra 

40 Tex—Grogan v City of Bi own- 

wood, CivApp, 214 SW 532 
67 C J p 1128 note 37 

Grant of right to withdraw underly¬ 
ing water 

(1) Where water company convey¬ 
ed to city certain land overlying wa¬ 
ter basin and granted city, as an ap¬ 
purtenance to such land conveyed, 
right to withdraw water underlying 
land retained by water company sub¬ 
ject only to right of company and its 
successors to use underground water 
for domestic and irrigation purposes, 
water i ights granted to city were 
“covenants running with the land,” 
thus burdening each successive own¬ 
er and, insofar as grant thereby dim¬ 


inished vested property right inher¬ 
ing in ownership of retained land, 
it created an easement on retained 
land as the servient tenement appur¬ 
tenant to conveyed land as the dom¬ 
inant tenement —^IT S v 4 105 Acres 
of Land in Pleasanton, B C Cal, 68 
FSupp 279 

(2) The grant by owner of overly¬ 
ing land to city of right to divert un¬ 
derground water had effect of sub¬ 
ordinating, in favor of city, power of 
owner to appropriate such waters 
which it had by virtue of its owner¬ 
ship of overlying land giving it 
means of access to such underground 
supply and gave city an appropria- 
tive right invulnerable to destruction 
or damage by, and paramount to, ac¬ 
quisition of prior appropnative or; 
prescriptive rights by anyone using 
underground water through wells on 
retained lands, which right was not 
dependent on continued user, but city 
did not acquire right to deny to oth¬ 
ers surplus waters for beneficial use 
while city was not so using such wa¬ 
ter —U S V 4 105 Acres of Land in 
Pleasanton, supra 

(3) The estate of city in condemned 
parcel of land, arising from priority 
of user of underlying waters, did not 
attach to any greater quantity of un¬ 
derground waters than was being ac¬ 
tually diverted, where city did not 
own subterranean basin as a storage 
reservoir and waters therein did not 
belong to city by right of appropria¬ 
tion—U S V 4 105 Acres of Land m 
Pleasanton, supra 

Bights acquired by deed 

The North Jersey District Water 
Supply Commission, by virtue of deed 
from Morns Canal and Banking Com¬ 
pany, acting in the name of, and as 
trustee for, the state, obtained the 
right to divert 77 cubic feet of water 
a second or approximately 50 millions 
of gallons of water a day from the 
Wanaque River, even though deed 
was silent with reference to water 
rights, and transfer by Passaic Val¬ 
ley Water Commission to the North 
Jersey District Water Supply Com¬ 
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mission of the transfeiror’s easement 
and right to divert the flow of the 
Wanaque River and Post Brook and 
the tributaries thereof, was tanta¬ 
mount to right of transferee to divert 
22 6 millions of gallons of water a 
day—Grobart v North Jersey Dist 
Water Supply Commission, 58 A 2d 
796, 142 N JEq 60 
Points of diversion 
Owner of riparian lands was not 
entitled to enjoin North Jersey Dis¬ 
trict Water Supply Commission from 
diverting waters from Wanaque Riv¬ 
er because of fact that Commission 
used different points of diversion 
than its predecessors under which it 
claimed, in absence of showing that 
riparian owner was injured by change 
of points of diversion —Grobart v 
North Jersey Dist Water Supply 
Commission, supra 
Purpose of diversiozi. 

Pact that one of the North Jersey 
District Water Supply Commission's 
predecessors, from which the com¬ 
mission obtained part of its rights to 
divert water, did not diveit the water 
for potable purposes did not prevent 
the commission from diverting the 
water for potable purposes —Grobart 
V North Jersey Dist. Water Supply 
Commission, supra 

41. Kan —^Wallace v City of Win¬ 
field. 149 P 692, 96 Kan 35 
67 C J p 1128 note 28 
42- Conn—In re Board of Water 
Com'rs of City of Hartford, 87 A 
870, 87 Conn 193, Ann Cas 1915A 
1105, affirmed 36 S Ct 652, 241 US 
649, 60 LEd 1221 
67 C J p 1128 note 30 
43 Pa—Philipsburg Water Co v 

Citizens' Water Co, 41 A 979, 189 
Pa 23 

44. Pa —Gallagher v Philadelphia, 4 
Pa Super 60 

67 C J p 1128 note 32 

45. Ohio—Canton v. Shock, 63 NE 
600, 66 Ohio St 19, 58 LRA 637, 
90 Am S R 557 

46. Ohio—Canton v. Shock, supra. 
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water to supply persons within its boundaries has 
been recognized notwithstanding some of the water 
so supplied IS carried by the consumer beyond the 
limits of the municipality 

Adverse user and prescription. In case of the 
acquisition of the nght to use water for a water 
supply on the theory of a lost grant^^ or prescrip¬ 
tion,'^^ It has been held or recognized that the use is 
limited substantially to such amount as was used 
for that purpose during the period of adverse use 
or prescription. A prescriptive right acquired by 
a municipal corporation may include certain in¬ 
cidental rights or privileges conducive to the enjoy¬ 
ment of the prescriptive right 50 

Presumption as to corporate action to acquire 
rights. Where the state has granted to a municipal 
corporation the right to use a stream as a source of 
supply, and the corporation has diverted waters, has 
erected waterworks and other facilities, and has 
furnished such waters to its inhabitants over a 
long period of time, there is a presumption of such 
corporate action as was necessary to appropriate as 
much of the flow of the stream as would supply not 
not only the present but also future requirements 
of the population, 51 and the mimicipal corporation 
IS not limited to the use merely of as much water as 
It has acquired by prescription 52 A presumption 
of corporate action has been given effect in respect 
of a water company to the extent of permitting the 
taking of water for immediate and reasonable 
future use 53 
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Appropriation. Where a municipal corporation 
has acquired the right of first appropriation of a 
certain quantity of water from a stream it has, pn- 
ma facie, the right to divert the waters of such 
stream in sufficient quantity to supply the needs of 
Itself and of its inhabitants 54 According to some 
cases an appropriation for a municipal water sup¬ 
ply need not be limited in amount to the present or 
immediate needs of the municipality,55 and the 
right may be held intact by the temporary applica¬ 
tion of the surplus to other beneficial uses 56 The 
view has been taken, however, that until a mu¬ 
nicipality which has acquired by purchase appro¬ 
priation rights in a certain stream for the purpose 
ultimately of increasing its water supply makes use 
of the rights for the purpose of a water supply it 
holds such rights subject to the nght of a subse¬ 
quent appropnator to use the water 5? It has been 
held that a municipality which uses water, acquired 
by appropriation, in its sewage system must, after 
the water is purified by settling, return the puri¬ 
fied water to the stream58 and it has no nght to sell 
such purified water to a third person.59 

License. According to some cases, an oral agree¬ 
ment by a landowner to allow a municipality to 
connect its waterworks with an artesian well on his 
land for a penod of time not specified, on condition 
that the city shall furnish him with water free of 
charge, which offer is accepted and acted on for 
more than twenty years, in view of the statute of 
frauds creates a mere license^O revocable at the will 
of the landowner5i and his grantee,52 but on rev- 


47. Pa —Fahey v Kennett Sctuare 
Borough, 42 Pa Super 460 

67 C J p 1128 note 36 

48. N C —Geer v Durham Water Co , 
37 S E 474, 127 NC 349 

49. Cal —City of San Bernardino v 
City of Riverside, 198 P 784, 186 
Cal 7 

67 C J p 1128 note 38 

50. Cal—City of Gilroy v Kell, 228 
P 400, 67 CalApp 734 

67 C J p 1129 note 39 

51. Pa —City of Philadelphia v 
Philadelphia Suburban Water Co, 
163 A 297, 309 Pa 130 

67 C J p 1129 note 40 

52. Pa—City of Philadelphia v 
Philadelphia Suburban Water Co, 
supra, 

53. Pa—^Palmer Water Co v De- 
highton Water Supply Co, 124 A 
747, 280 Pa. 492 

54. Mont—Carlson v City of Hele¬ 
na, 114 P 110, 43 Mont 1 

65. U S —City of Pocatello v Mur¬ 
ray, DC Idaho, 206 P 72, affirmed 
214 F 214, 130 CCA. 628. 

67 C.J. p 1129 note 45. 


Fatare needs 

(1) The statute governing leasing 
of water by municipal appropnator 
recognizes the difference between use 
of water for municipal purposes and 
use of water for irrigating, and does 
not attempt to change status of in¬ 
dividual who has applied water to 
beneficial use, or attempt to grant 
right to any water held by others, but 
does recognize practical problems re¬ 
lated to municipal water systems and 
city’s right to appropriate sufficient 
water not only for immediate use, 
but for a reasonable time in the fu¬ 
ture —City and County of Denver v 
Sheriff, 96 P 2d 836, 106 Colo 193 

(2) City having prior appropria¬ 
tion for municipal use of all waters 
of designated watershed prior to date 
of distinction between right of ap- 

I propriation of water directly from 
stream and for appropriation from 
reservoirs was authorized to impound 
waters appropriated in reservoir for 
use m emergency as against claim of 
subseauent appropnator that water 
was not used for beneficial purpose 
—Van Tassel Real Estate & Lave 
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Stock Co V City of Cheyenne, 64 P 

2d 906, 49 Wyo 333, certiorari denied 

67 set 38, 299 US 574. 81 L Ed 423 

56. US —City of Pocatello v Mur¬ 
ray, D C Idaho, 206 P 72, affirmed 
214 P 214, 130 CCA 628 

Wyo—Holt V City of Cheyenne, 137 
P 876, 22 Wyo 212 

67 C J p 1129 note 46 

67- Or—Sherred v City of Baker, 
125 P 826, 63 Or 28 

67 C J p 1129 note 47 

58. Colo—Pulaski Irr Ditch Co v 
City of Trinidad, 203 P 681, 70 
Colo 565 

59. Colo —Pulaski Irr Ditch Co v 
City of Trinidad, supra, 

60. Minn —City of Hutchinson v 
Wegner, 196 NW. 635, 157 Minn 
41. 

61. Minn —City of Hutchinson v. 
Wegner, supra. 

ess. Minn —City of Hutchinson v. 
Wegner, supra. 
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ocation a reasonable time to secure a supply of 
water from other sources should be given before the 
landowner may shut off the flow of water from his 
well to the waterworks 

Tributary stream A municipal corporation’s 
right to sufficient water from a stream to meet its 
present and reasonable future needs has been held 
to include the right to an undiminished flow of the 
waters of a tributary of the stream to the extent 
necessary for such needs,but the corporation is 
not entitled successfully to complain of a taking of 
water from such tributary by one junior in right, 
which does not dimmish the supply necessary for 
its needs.®® 

Lease of water right The authority of a city 
to lease a water right to one who is to construct 
and operate a water system for municipal purposes 
has been recognized ®® 

Imposition of obligations Statutes permitting a 
municipality to draw a water supply from a partic¬ 
ular source sometimes impose obligations on the mu¬ 
nicipality in respect of maintenance of flow of the 


streams involved 

§ 231. Pueblo Rights 

A municipal corporation, as successor to a Spanish 
or Mexican pueblo organized under the laws, institutions, 
and regulations of Spam or Mexico, succeeds to the 
prior and paramount right of such pueblo to the use of 
the waters on or under its allotted lands. 

A Spanish or Mexican pueblo organized in Cali¬ 
fornia under the laws, institutions, and regulations 
of Spain or Mexico acquired a prior and paramount 
right to the use of the waters of rivers or streams 
passing through and over or under the surface of 
their allotted lands as far as was necessary for the 
pueblo or its inhabitants,6® and had the right to 
distnbute to the common lands and to the in¬ 
habitants of the pueblo the waters of a nonnavigable 
river on which the pueblo was situated A mu¬ 
nicipal corporation which is the successor to such 
a pueblo succeeds to its rights'^® and holds the water 
rights of Its predecessor m trust for its inhabit¬ 
ants The rights m question are governmental 
in character in respect both of the pueblo and its 
successor municipality,*^2 superior to those of a 


63. Minn —City of Hutchinson v 
Wegner, supra 

64. Pa —City of Philadelphia v 
Philadelphia Suburban Water Co, 
163 A 297, 309 Pa 130 

67 C J p 1129 note 55 

65. Pa —City of Philadelphia v 
Philadelphia Suburban Water Co, 
supra 

60. Utah —Ogden City v Bear Lake, 
etc, Waterworks, etc, Co, 76 P 
1069, 28 Utah 25 
67 C J p 1130 note 68 

67. Mass—Nemasket Mills v City 
of Taunton, 44 N E 609, 166 Mass 
640 

67 C J p 1129 note 59 

68. Cal —City of San Diego v Cuya- 
maca Water Co, 287 P 496, 209 
Cal 15, certiorari denied La Mesa 
Lemon Grove & Spring Valley Ii- 
ngation Dist v City of San Diego, 
61 set 36, 282 US 863, 75 L Ed 
763 

67 C J p 1130 note 60 

69. Cal —^Vernon Irr Dist v Los 
Angeles, 39 P 762, 106 Cal 237. 

67 C J p 1130 note 61 

70 Cal —City of Los Angeles v 
City of Glendale, 142 P 2<i 289, 23 
Cal 2d 68 

67 C J p 1130 note 62 
City of Xios Angeles 

(1) The pueblo right of the City of 
Los Angeles to take such water as 
needed from the Los Angeles river 
includes the right to take from the 
river to the extent of the needs of 
the city when the flow is at its peak 
as well as at any other time—City 
94 C J S —2 


of Los Angeles v City of Glendale, 
supra—67 C J p 1130 note 62 [a] (1) 

(2) Where City of Los Angeles im¬ 
ported water by aqueduct and made 
water available to farmers in San 
Fernando Valley which contains a 
natural subterranean reservoir with 
knowledge that ceitain percentage of 
water used by farmers would seep 
into reservoir and be reclaimed at 
city's diversion works at lower end 
of valley, in determining city’s prior 
right to water after use by farmers, 
it was immaterial whether farmers 
acquired their right to use water 
through transfer of land that includ¬ 
ed a water right or by other means 
or that city’s contract indicated a sale 
of water to farmers —City of Los An¬ 
geles V City of Glendale, supra. 
Waters included 

(1) Generally—City of Los An¬ 
geles V City of Glendale, supra—67 C 
J p 1139 note 62 [cj 

(2) Waters imported into water¬ 
shed —City of Los Angeles v City of 
Glendale, supra. 

Abandoiiment 

(1) One who brings water into a 
watershed may retain a piior right to I 
the water after permitting others to 
use the water for irrigation —City of 
Los Angeles v City of Glendale, su¬ 
pra 

(2) Where City of Los Angeles 
made water, which, had been trans¬ 
ported to San Fernando Valiev by 
aqueduct, available to farmers of 
valley for irrigation with knowledge 
that certain percentage of water 
would sink mto natural underground 


reservoir and flow to city's diversion 
works where it would be recovered, 
city did not abandon water so as to 
permit its appropriation by others — 
City of Los Angeles v City of Glen¬ 
dale, supra 
Rights of other users 
Where cities of Glendale and Bur¬ 
bank had at no time taken from wa¬ 
ters in subterranean reservoir in San 
Fernando Valley forming part of Los 
Angeles river system more than their 
rightful portion under their right to 
take all waters of Los Angeles river 
in valley not needed by City of Los 
Angeles they acquired no prescrip¬ 
tive right to Owens Valley waters 
transported by City of Los Angeles 
to San Fernando Valley reservoir by 
aqueduct, or to take waters from Los 
Angeles river which City of Los An¬ 
geles might thereafter require —City 
of Los Angeles v City of Glendale, 
supra 

71. Cal—Lux V Haggin, 10 P 674, 
69 Cal 255 

72, Cal—City of San Diego v Cuya- 
maca Water Co, 287 P 475, 209 Cal 
105 

The pueblo right of the City of lios 
Angeles to take waters from the Los 
Angeles river being measured by the 
needs of the city to insure a water 
supply for an expanding city with 
minimum of waste by leaving surplus 
water accessible to others until city 
needs it, the right is not violative of 
constitutional provisions against 
waste of water and limiting right to 
waters to amount reasonably neces¬ 
sary for beneficial use served—City 
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npariaii owner or appropriator,'^^ and such rights, 
as public rights, cannot be lost, or the public trust 
as to the administration and exercise of such rights 
cannot be destroyed, by adverse possession,by 
laches,'^6 by nonuser,or by other negligenceon 
the part of the agent of the municipality w^ho may 
from time to time be invested with the duty of pro¬ 
tection and administration In a suit by a munici¬ 
pal corporation, which has succeeded to the rights 
of a pueblo, to quiet title to its asserted paramount 
right in all the waters of a stream and to enjoin 
diversion, it is not necessary that its complaint 
should contain an allegation that any particular 
quantity of the waters of the stream is necessary for 
the use of the municipal corporation'^^ or should 
set forth the boundaries and locations of irrigable 
land involved m the suit and the court will not 
determine the quantity of water to which the mu¬ 
nicipality may he entitled Where it is decided 
that plaintiff is entitled to the entire surface flow of 
the stream for municipal and domestic purposes, it 
IS not necessary for the court, in a decree restrain¬ 
ing defendants from diverting water from the 
stream at any time, to define the amount of water 
which would be required by plaintiff during a cer¬ 
tain pait of the year Where, m such suit, plain¬ 


tiff seeks to quiet title as against defendants, the 
court being able fully to determine the controversy 
as between the parties litigant, others similarly situ¬ 
ated to those who are defendants in the action are 
not necessary parties Pueblo lights may not be 
made the basis of an objection to any use of water 
which does not dimmish such lights ^3 

In New Mexico the doctrine or rule as to pueblo 
rights does not apply where the land in the com¬ 
munity or settlement which claims pueblo rights 
\vas obtained under a town site grant from the 
United States ^4 

§ 232. Pollution of, and Other Injuries to. 
Water Supply 
a In general 
b Remedies 

a. In General 

The duty of protecting its water suppfy from pollu¬ 
tion rests primarily on the municipality or water com¬ 
pany which controls the water. 

The duty of protecting its water supply from pol¬ 
lution rests primal ily on the municipality^5 or water 
companySS which controls the water In general, 


of Los Angeles v City of Glendale, 
142 P 2a 389, 23 Cal 2d 68 
73 Cal —City of Los Angeles v City 
of Glendale, supia 

•74. Cal—City of San Diego v Cuva- 
maca Water Co , 287 P 475, 209 Cal 
105 

07 C J p 1130 note 65 
75. Cal —City of Los Angeles v City 
of Glendale, 142 P 2d 289, 23 Cal 2d 
68—City of San Diego v Cuyamaca 
Water Co, 287 P 475, 209 Cal 105 
67 C J p 1130 note 66 
73. Cal —City of Los Angeles v City 
of Glendale, 142 P 2d 289, 23 Cal 2d 
68 

Froyision of Water ComimssioxL Act 

ihat failuie to use all or part of wa¬ 
ter claimed for purpose for which it 
y^as appropriated or adjudicated for 
period of three years shall elfect a 
reversion of water to public had no 
application to rights of City of Los 
Angeles in waters of Los Angeles 
jiver since pueblo rights to which 
City succeeded are not based on ap¬ 
propriation or adjudication —City of 
Los Angeles v City of Glendale, su¬ 
pra 

77. Cal—City of San Diego v Cuya¬ 
maca Water Co , 287 P 475, 209 Cal 
105 

78. Cal —City of Los Angeles v 
Hunter, 105 P 756, 156 Cal 603 

78- Cal —City of Los Angeles v 
Hunter, supra. 


80. Cal —City of Los Angeles v City 

of Glendale, 142 P 2d 289, 23 Cal 2d 

68 

XSffect of judgment 

(1) Where judgment stated with¬ 
out qualification that City of Los An¬ 
geles was owner in fee simple of a 
paramount right to surface and sub¬ 
surface waters of Los Angeles river, 
provision therein allowing pumping 
of water to satisfy needs of unincor¬ 
porated village of Burbank was not a 
determination that city of Burbank 
could meet its needs for watei from 
San Fernando Valley basin holding 
subsurface waters of Los Angeles 
river paramount to rights of Los An¬ 
geles —City of Los Angeles v City of 
Glendale, supra 

(2) Where City of Glendale was 
enjoined from pumping water from 
San Fernando Valley subterranean 
reservoir only while there was not a 
surplus of water at diversion works 
maintained by City of Los Angeles 
at lower end of valley acquiescence 
by Los Angeles in diversion by City 
of Glendale and City of Burbank 
while there was a surplus of water 
at diveision works was a mere com¬ 
pliance with decree establishing 
rights of City of Los Angeles against 
Glendale, and the reasonable supposi¬ 
tion that in any future litigation the 
City of Burbank would be awarded 
same right to pump on its lands that 
Glendale had, and did not create an 
estoppel against Los Angeles or pre- J 
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scriptive rights in favor of Glendale 
or Burbank—City of Los Angeles v 
City of Glendale, supra 

The retention of jurisdiction to 
meet future problems is an appropri¬ 
ate exeicise of equitable juiisdiction 
in litigation over water rights, par¬ 
ticularly when adjustment of sub¬ 
stantial public interests is involved, 
hence such retention of jurisdiction 
IS not the granting of relief in excess 
of that available in an action for 
declaratory relief —City of Los An¬ 
geles V City of Glendale, supra 

81. Cal —City of Los Angeles v 
Hunter, 105 P 755, 166 Cal 603 

82. Cal —City of Los Angeles v 
Hunter, supra 

83. Cal—City of Los Angeles v City 
of Glendale, 142 P 2d 289, 23 Cal 2d 
68 

84. NM—New Mexico Products Co 
V New Mexico Power Co , 77 P 2d 
63 4, 42 N M 311—State v Tularosa 
Community Ditch, 143 P 207, 19 N 
M 352 

85. Idaho —Bellevue v Daly, 94 P 
1036, 14 Idaho 545, 125 Am S R 
179, 15 LRA,NS, 992, 14 Ann 
Cas 1136 

67 C.J p 1131 note 74 

88 . U S —Mann v Des Moines Water 
Co, Iowa, 202 F 862, 121 CCA. 
220 

67 CJ p 1131 note 75. 
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there is no property right to pollate a stieam which 
will prevent the taking of steps to protect the stream 
from pollution,8'^ and the owner of land may not 
so use his property as to endanger the source of a 
municipal water supply 88 

The legislature may prevent the pollution of any 
reservoir or stream which supplies water for public 
use Statutes and ordinances looking to the pro¬ 
tection of public and municipal water supply have 
frequently been enacted,as, for example, statutes 
conferring on municipal corporations authority to 
protect water used for domestic purposes, and the 
validity of such statutes or ordinances has been 
recognized or upheld Thus, statutes, ordinances, 
and regulations prohibiting, under penalties, injury 
to,82 or the pollution of,83 streams or other sources 
from which communities draw their water supply 
are usually regarded as valid exercises of the police 
power Some statutes designed for the protection 
of the sources of a public or municipal water supply 
are aimed at pollution at the point of discharge of 
the polluting matter into the water^^ and condemn 
not only the actual discharge of polluting matter 
into the water85 but also the threat and menace of 
such discharge resulting from depositing polluting 
matter near the banks 86 

Public use While the water must be used for a 
public supply, in order that protection may be given 


WATERS § 232 

under the rules or principles here discussed,®'^ the 
use of the water of a stream by a water company 
to supply the public may be such a public use as will 
entitle such company to the protection of the stream 
from pollution even though there was no formal 
entry by it after a settlement of a proceeding to 
condemn the waters of a stream,88 or even though 
such water company obtains its water from another 
company which had by purchase acquired the rights 
of lower riparian owners and which does not lia\e 
the power of eminent domain 89 

Purification and filtration plant While the right 
to compel a water company to install a filtration 
plant has been denied where there is no contract ob¬ 
ligation to do so, and it is not responsible for the 
impurity of the water,^ where a contract requires that 
the water shall be filtered the fact that a filter put 
in by a water company was adequate when its works 
were constructed does not necessarily excuse it from 
putting in a new one after the old has become inade¬ 
quate by reason of the municipal corporation's 
growth and the consequent inciease in the demand 
for water 2 An irrigation company which has no 
right to discharge water from its caiial into a stream 
used for a water supply may not insist that the wa¬ 
ter company which uses such stream shall enlarge 
Its filtration plant to purify water improperly dis¬ 
charged from the canal into the stream 3 A resolu- 


87 Pa—Pennsylvania R Co v Sag¬ 
amore Coal Co , 126 A 386, 281 Pa 
233, 39 A li R 882, certiorari denied 
45 set 228, 267 US 592, 69 L Ed 
803—Commonwealth v Emmers, 70 
A 762, 221 Pa 298 

Privileg-e 

The privilege of discharging ob¬ 
noxious sewerage into the waters of 
the state is a matter of public con¬ 
cern, and It IS within the police pow¬ 
er of the state to declare that this 
privilege is one which should not 
be exercised by private individuals, 
but only by the state or its govern¬ 
mental agents, the municipalities, 
acting under the direct control of the 
state —Dixon v Shelter, 46 Pa Super 
Ct 452 

The right of a mimiclpality to pro¬ 
tect its water source from pollution 
may be invoked as freely against peo¬ 
ple with superior rights on a stream 
as against those who have no rights 
—Adams v Portage Irr, Reservoir 
& Power Co , 72 P 2d 648 95 Utah 1, 
rehearing denied 81 P 2d 368, 95 Utah 
20 

88 Ky—Daugherty v City of Lex¬ 
ington, 249 S W 2d 765 

89. Pa—Commonwealth v, Emmers, 
70 A 762, 221 Pa 298. 

12 C J p 915 note 78. 


90 Tex—^Newton v City of Groes- 
beck, CivApp, 299 SW 518 
67 C J p 1131 note 77 
Statutes regulatmg procedure before 
water commission 

Mich —L A Darling Co v Water 
Resoui ces Commission, 67 N W 2d 
890, 341 Mich 654 

91. N C —Town of Shelby v Cleve¬ 
land Mill & Power Co, 71 S B 218, 
155 N*C 196, 35 LRA,NS, 488 

67 CJ p 1131 note 79 

92. NC—State v Pefley, 92 SE 
504, 173 NC 783, affirmed 39 S Ct 
357, 249 US 510, 63 L Ed 735 

67 C J p 1132 note 80 

93. Mich—L A Darling Co v Wa¬ 
ter Resources Commission, 67 NW 
2d 890, 341 Mich 654 

67 C J p 1132 note 81 
Kealth department’s rules and reg¬ 
ulations pertaining to streams which 
are tributary to or discharged into 
parts of city's water supply are law¬ 
ful health enactments, and it is for 
the department of health, rather than 
the court, to determine whether they 
are necessary and when they may be 
abandoned, and they would not be 
abandoned on failure of city to in¬ 
stitute condemnation proceedings 
within a reasonable time—Purdy v 
City of Newburgh, 113 N Y S 2d 376 
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94. NJ—State V Wheeler. 44 NJ 
Law 88—^Department of Health of 
New Jersey \ Chemieal Co of 

America, 107 A 164, 90 N J Eq 425 

67 C J p 1132 note 82 

95 N J —Depai tment of Health of 

New Jersey v Chemical Co of 

America, supra 

96. N J —Department of Health of 

New Jersey v Chemical Co of 

Ameiica, supra 

67 C J p 1133 note 84 

97. Pa—Commonwealth v Tost, 46 
A 845, 197 Pa 171 

67 C J p 1132 note 85 

98- Pa—Pennsylvania R Co v Sag¬ 
amore Coal Co, 126 A 386, 281 Pa 
233, 39 ALR 882, certiorari denied 
45 set 228, 267 US 692, 69 L Ed 
803 

99. Pa-—Pennsylvania R Co v Sag¬ 
amore Coal Co, supra 

1 . Ky —City of Georgetown v 
Georgetown Water. Gas, Electric 
& Power Co, 121 SW 428, 134 Ky 
608, 24 LR A,NS. 303 

67 C J p 1132 note 88 

2. Iowa—Burlington v Burlington 
Water Co, 53 NW. 246, 86 Iowa 
266 

3. Mont—Missoula Public Service 
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tion of a municipal council providing for drawing 
plans for erecting a filtration plant for use in con¬ 
nection with a water system already established and 
in operation is not a step toward the construction 
and operation of a public utility within the meaning 
of constitutional provisions prescribing certain pro¬ 
cedure and requirements ^ 

Prescriptive right to pollute water There is au¬ 
thority for the view that no right to befoul a stream 
supplying water to a municipality can be acquired 
by prescription after it has been devoted to a public 
use 5 In any event, the existence of the right by 
prescription to render running water unfit for drink¬ 
ing and domestic purposes requires the strictest 
proof 6 Such an alleged right must be measured 
by the enjoyment and does not permit pollution to 
an extent greater than that enjoyed when the period 
of prescription began,and occasional bathing for 
an extended period does not authorize the establish¬ 
ment of a bath house and a public pool for com- 
meicial purposes with resultant pollution of the 
source of a municipal water supply.^ 

Review of orders looking to protection of waters 
There is authority for the view that no appeal to the 
courts lies from orders of a state board establishing 
general rules and regulations looking to the preven¬ 
tion of the pollution of the public waters of the 
state, which are made pursuant to statute and are 
quasi-Iegislative in character,^ notwithstanding the 
statute creating the board and authorizing the mak¬ 
ing of rules and regulations contains a provision that 


any person aggrieved by any order of the board may 
appeal to the supreme court for a reversal thereof 
on the ground that it is unlawful or unreasonable 
A like rule denying an appeal to a jury from gen¬ 
eral rules and regulations for the protection of a 
water supply, made by the state board of health, has 
been recognized notwithstanding the statutory pro¬ 
vision permitting an appeal to a jury by any person 
aggrieved by an order passed under the act defining 
the authority of the state board of health.^^ 

Criminal or penal proceedings. Under certain 
circumstances a criminal or penal proceeding will he 
for wrongful pollution of waters from which a pub¬ 
lic supply is taken,12 but the liability of an upper 
riparian proprietor to criminal prosecution for a 
reasonable use of the water has been denied 

b. Eemedies 

A municipality op water company may protect its 
waters from pollution by injunction, and may recover 
damages where permanent injury has resulted from pol¬ 
lution. 

The right of a municipality!^ or water companyi^ 
engaged m furnishing a supply of water to the in¬ 
habitants of a municipality to maintain a bill for 
an injunction against acts which tend to impair 
the natural purity of the water and render it unfit 
for use has been recognized Some statutes provide 
for a resort to the courts to protect the purity of 
a public water supply,^® and some make specific 
provision for the remedy by injunction An in¬ 
junction against an upper riparian owner has been 


Co V Bitter Root Irr Dist, 257 P 
1038, 80 Mont 64 

4 Ohio—Shryock v City of Zanes¬ 
ville, 110 NE 937, 92 Ohio St 375 

5. NC—Town of Shelby v Cleve¬ 
land Mill & Power Co, 71 S E 218, 
155 NC 196, 35 L. R A .N S , 488 

67 C J p 1133 note 93 

6 Pa—McCaUum v Germantown 
Water Co , 54 Pa 40 

7. Pa —McCallum v Germantown 
Water Co , supra 

S. Tex—Newton v City of Groes- 
beck, CivApp. 299 SW 618 

RI —Standard Oil Co of New 
York v Board of Purification of 
Waters, 111 A 887, 43 RI 336 

67 C J p 1133 note 98 

10 . RI—Standard Oil Co of New 
York V. Boaid of Purification of 
Waters, supra 

11 . Mass—^Nelson v State Board of 
Health, 71 NE 693, 186 Mass 330 

12 . Vt—State v Quattropani, 133 
A 362, 99 Vt 360 

67 C J p 1133 note 3 

13. Mich—People v. Hulbert, 91 N 


W 211, 131 Mich 156, 100 Am S R 
588, 64 ERA 265 

14 NY —Village of Monroe v Ben¬ 
jamin, 181 NE 581, 259 NY 306 
Pa—West Penn Water Co v Sunny- 
hill Coal Co , 93 Pittsb Leg J 641 
67 C J p 1133 note 6 

Mayor 

(1) In suit by mayor of city to 
enjoin defendant from polluting wa¬ 
ters of stream from which city ob¬ 
tained its water supply, mayor was 
required to show that some statute 
had vested him with authority to 
vindicate the right of the public, oth¬ 
erwise his right to maintain the suit 
was no greater than that of any oth¬ 
er private individual —Mayor of 
Cambridge v Dean, 14 N E 2d 163, 
300 Mass 174 

(2) A mayor of Cambridge had no 
standing without the consent of the 
board of health of Lincoln to re¬ 
strain the maintenance of a piggery 
which was allegedly polluting the 
city's water supply, and which was 
located partly m Waltham and part¬ 
ly in Lincoln —^Mayor of Cambridge 
V Dean, supra 


Bill held insufflcieiLt 
Mass —Mayor of Cambridge v Dean, 
supra 

15. Mont—Missoula Public Service 
Co V Bitter Root Irr Dist , 257 P 

I 1038, 80 Mont 64 
67 CJ p 1133 note 6. 

Strip mining 

A water service company was not 
entitled to injunction against further 
strip mining of coal on certain lands 
on ground of imminent danger of 
great and irreparable damage to com¬ 
pany’s water supply by contamina¬ 
tion, in absence of evidence of propor¬ 
tion of water from branch of stream 
in danger of contamination to total 
intake of plaintifC’s reservoir and 
amount or intensity of present and 
future contamination of such stream 
—Punxsutawney Water Service Co v 
Sancks, 46 A 2d 673, 354 Pa. 106 

16. Conn —^Harvey Realty Co v 
Borough of Wallingford, 150 A* 60, 
111 Conn 352 

67 C J p 1134 note 7 

17. N J —Department of Health of 
New Jersey v. Chemical Co of 
America, 107 A 164, SONJEq 425. 

67 C J p 1134 note 8. 
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denied, however, on the ground that such owner’s 
use of his property was not unreasonable,and on 
the ground that, regardless of the acts of defendant, 
plaintiff company is not obtaining and cannot obtain 
a supply of pure and wholesome water from the 
source then used 

In order to permit the grant of an injunction be¬ 
cause of alleged violation of a statute, the facts 
must constitute a violation ^0 While the right of a 
municipal corporation to protect by injunction its 
right to a limited use and control of a public high¬ 
way outside of its limits, duly acquired m order to 
protect from pollution its water supply, has been 
recognized,^! m the absence of such acquisition it 
IS improper for a court to grant a permanent in¬ 
junction sought by such corporation restraining the 
use of such a highway by the pubLc 22 The right 
of a municipal corporation to maintain a suit for 
specific performance of a valid and enforceable con¬ 
tract with a water company requiring the filtering 
-of water has been recognized ^3 

Action for damages The right of a municipal 
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corporation to maintain an action for damages re¬ 
sulting from the permanent destruction of its wa¬ 
ter supply by pollution of the source has been rec¬ 
ognized 24 In such action ordinary rules for meas¬ 
uring damages for permanent injury to realty by 
the pollution of a stream do not apply, 25 and it has 
been held that plaintiff is entitled to recover the 
cost of acquiring and installing another adequate 
and enduring supply of water of a similar quality, 
quantity, and dependability as that which was de¬ 
stroyed 26 The right to recover for damage to the 
quality of the water depends on whether plaintiff 
had the right to use the water as a source of supply 
for public distribution 27 in an action by an in¬ 
dividual who has been furnishing water through 
pipes to certain consumers against a municipal cor¬ 
poration for damages based on defendant’s pollu¬ 
tion of the source of plaintiff’s supply, evidence of 
piior pollution of the water by surface drainage is 
admissible, not to justify defendant’s acts,28 but 
to show that the water was so contaminated by 
causes other than the acts of defendant that such 
acts did not cause injury to plaintiff 29 


:18 Md —Helfnch v Catonsville Wa¬ 
ter Co, 22 A 72, 74 Md 269, 13 L 
RA 117, 28 Am SR 245 
67 C J p 1134 note 10 

19 Kan—Topeka Water Supply Co 

V Potwm, 23 P 578, 43 Kan 404 

20 Mass —Selectmen of Rockport v 
Elwell, 106 NB 994, 219 Mass 287 

67 C J p 1134 note 12 

21 Minn —Board of Water Com'rs 

V Belland, 129 NW 389, 113 Minn 
292 

22 Minn —Board of Water Com'rs v 
Belland, supra 

67 C J p 1134 note 14 

23 Iowa—Burlington v Burlington 
Water Co, 53 NW 246, 86 Iowa 
266 

24. Okl—Roxana Petroleum Corpo¬ 
ration V City of Pawnee, 7 P 2d 
663, 155 Okl 141 
67 C J p 1134 note 16. 

Permanent injury 

Injury arising out of pollution of 
municipal water supply Is permanent, 
with respect to right of municipal¬ 
ity to recover damages therefor when 
cause of pollution could not be abat¬ 
ed by reasonable expenditure, and 
introduction into sands of earth of 
salt water which seeps into source of 
municipality's water supply consti¬ 
tutes permanent injury to such water 
supply —^Arkansas Fuel Oil Co v 
City of Blackwell, C C A Okl, 87 P 2d 
50 

Evidence lield snfELclent 

(1) Evidence that oil company’s 


mining operations produced salt wa¬ 
ter which seeped from ponds in which 
it was stored into rivei above munici¬ 
pal waterworks warranted municipal¬ 
ity's recovery of damages for de¬ 
struction of its water supply —Ar¬ 
kansas Fuel Oil Co V City of Black- 
well, supra 

(2) Other evidence see 67 C J p 
1134 note 16 [c] 

25 Okl —Roxana Petroleum Corpo¬ 
ration V City of Pawnee, 7 P 2d 
663, 155 Okl 141 

26. Okl—Arkansas Fuel Oil Co v 
City of Blackwell, CCA Okl, 87 
F 2d 50 

67 C J p 1134 note 19 
Duty of tort-feasor 

(1) While Oklahoma municipality 
cannot arbitiarily build new water 
plant at extreme distance from mu¬ 
nicipality and charge cost thereof to 
tort-feasor which destroyed its for¬ 
mer water supply, responsibility of 
so locating new plant that uninter¬ 
rupted supply of wholesome water 
would be available to its citizens was 
vested with municipal authorities 
and not with tort-feasor—^Arkansas 
Fuel Oil Co V City of Blackwell, su- | 
pra, 

(2) Tort-feasor sued for damages 
for pollution which destroyed munic¬ 
ipality's water supply has heavy bur¬ 
den of clearly and convincingly prov¬ 
ing that municipal authorities acted 
arbitrarily in locating new water 
plant—^Arkansas Fuel Oil Co v City 
of Blackwell, supra 

27. Me —^Kennebunk, Kennebunkport 
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and Wells Water Dist v Maine 
Turnpike Authority, 84 A 2d 433, 
147 Me 149—Kennebunk, Kenne- 
bunkpoit arid Wells Water Dist v 
Maine Turnpike Authority, 71 A 2d 
520. 115 Me 35 
Acquisitioii of right 

If control of watershed of a stream 
for puipose of protecting water sup¬ 
ply is desired by a water company or 
water district, it should be acauired 
by purchase or, if the power is con¬ 
ferred on it, by exercise of the right 
of eminent domain, and it cannot, as 
against upper piopnetors, be acquir¬ 
ed by a prescriptive use of the wa¬ 
ter for such purpose —Kennebunk, 
Kennebunkport and Wells Water 
Dist V lilaine Turnpike Authority, 
84 A 2d 433, 147 Me 149 
EvideiLoe of xipariajx ownership 

Where the sole claim for damages 
set foith in declaration was based 
on water district’s right as a qua&i- 
municipal corporation to distribute 
water from named brook and an inva¬ 
sion of such right by turnpike au¬ 
thority, evidence that district owned 
riparian land on brook could be con¬ 
sidered only for the purpose of deter¬ 
mining whether such ownership con¬ 
ferred on district the right to use 
waters of brook as a source of sup¬ 
ply for public distribution —Kenne¬ 
bunk Kennebunkport and Wells Wa¬ 
ter Dist V Maine Turnpike Authori¬ 
ty, 71 A 2d 520, 145 Me 35 

28 Ky—^Kevil v City of Princeton, 
118 SW 363 

29 Ky—^Kevil v. City of Princeton, 
supra. 
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Remedies of persons affected by acts of municipal¬ 
ity While a municipal corporation may be enjoined 
from improperly interfering with the right of the 
owner of property to make reasonable use of it, m 
making a purported attempt to protect the mu¬ 
nicipal water supply,30 the decree granting relief 
should be limited to restraining the municipal cor- 
poiation from interfering with the recognized rights 
of such owner while exercised in a reasonable 
manner 31 An injunction against the enforce¬ 
ment of a valid and applicable municipal ordinance 
looking to the protection of a watei supply is prop¬ 
erly refused 32 Where a statute provides that when 
the state board of health, for the protection of a 
water supply from contamination, makes orders or 
regulations requiring the constiuction of a sewerage 
system, the municipality or corporation benefited 
shall pay all damages for injury to any manufactur¬ 
ing or industrial enterprise occasioned by the en¬ 
forcement of the order or regulation of the board, 
a person may not recover damages under such stat¬ 
ute in the absence of an order or regulation requir¬ 
ing the construction of any sewerage system af¬ 
fecting the property of such person for the benefit 
of the water supply of defendant municipality 33 

§ 233. Proceedings to Protect Rights 

An action at law, or a suit for injunction, may be 
maintained by a person or corporation owning water 
rights and engaged in supp>ying a municipality and its 
inhabitants to prevent unlawful diversion or other inter¬ 
ference with Its rights 

An individual or corporation,34 a municipal cor¬ 


poration,3 5 or a water district36 owning water rights 
and engaged in furnishing a supply to a municipality 
and its inhabitants may maintain actions at law or 
suits for injunction against persons who unlawfully 
divert water or otherwise interfere with its rights 
In order, however, that an injunction may be grant¬ 
ed to prevent defendant from taking water from a 
stieam, it must appear that plaintiff has duly ac¬ 
quired the light to use water from such stream,3'^ 
and it must be showm that plaintiff's right is supcrioi 
to that of defendant 33 The right of the state 
through the attorney general to maintain a suit to 
prevent the unlawful diversion of waters of a 
stream has been recognized 39 Thus, where the 
legislature has enacted a valid statute forbidding the 
diversion of water for a stated purpose,40 as, foi 
example, through pipes, conduits, and the like, into 
another state,the unlawful diversion for that 
purpose may be restrained at the instance of the at¬ 
torney-general, but a borough does not stand in such 
relation to the public or to the potable water of the 
state as to enable it to sue on behalf of the public 
to restrain the conveyance by pipe line of such wa¬ 
ter out of the state 42 In a suit by the attorney-gen¬ 
eral to prevent a water company from diverting 
water from a stream, the court has declined to pass 
on the questions as to w hether various municipaliiics 
had the power to appropriate water for a water 
supply,^ 3 and as to the validity of certain contracts 
by which various municipalities sought to obtain 
a suppl}’’ from other parties to the contracts,whcic 
the municipalities were not parties to the suit 


30. N T —Heaton v Chester, 111 N 
TS 725, 59 Misc 558, affirmed 121 
HTS 1135, 137 AppDiv 892, mod¬ 
ified on other grounds 96 N E 768, 
202 NT 603 
67 C J p 1135 note 22 

A town’s exercise of discretion in 
erecting fence around land in which 
it had easement for water supply 
purposes, as required to protect such 
supply from livestock of persons to 
whom grantors of easement subse¬ 
quently conveyed land subject to 
easement, was proper use reasonably 
incident to easement, so that such 
persons were not entitled to manda¬ 
tory injunction directing town to re¬ 
move fence—Town of Fort Cobb v 
Robinson, 143 P 2d 122, 193 Okl 660 

ISisxLsev of easement 

Grantees in deed conveying premis¬ 
es subject to easement, which gran¬ 
tors previously granted town for wa¬ 
ter supply purposes, had right to 
maintain action against town to en¬ 
join, or recover damages for, alleged 
misuser of easement by erecting 
fence around piemises—T oimi of 
Fort Cobb v Robinson, supra 


31. N T —^Heaton v Village of Ches¬ 
ter. 95 NE 768, 202 NY 603— 
George v Village of Chester, 96 N 
E 767, 202 NY 398 

32 . Wash —Bi own v City of Cle 
Elum, 255 P 961. 143 Wash 606 

33 NY—Merritt v New York, 47 
NTS 506, 21 AppDiv 166, appeal 
dismissed 59 NE 706, 166 NY 
591 

34 . Pa—Scranton Gas & Water Co 
V Delaware, L & W R Co , 88 A 
24, 240 Pa 604. 47 L R A .N S , 710 

67 C J p 1135 note 27 

35 . US —^Arkansas-Missouri Power 
Corp V City of Rector, Ark, C C 
A Ark, 164 F 2d 938 

67 C J p 1135 note 28 

36 . Cal —Coachella Valley County 
Water Dist v Stevens, 274 P 538, 
206 Cal 460 

67 C J p 1136 note 29 

37 . Tex —Miller v City of Ballinger, 
Civ App, 204 S W 1173 

67 C J p 1136 note 30 

38 Pa —Philadelphia v Spring Gar¬ 
den, 7 Pa 348 I 


Vt—Barre Water Co v Caines, 27 
A 609, 65 Vt 626, 21 L R A 769, 36 
Am S R 891 

39 N J —^Wilson V East Jersey Wa¬ 
ter Co, 79 A 440, 78 NJEq 329 
67 CJ p 1136 note 33 

40. NJ—McCarter v Hudson Wa¬ 
ter Co , 65 A 489, 70 N J Eq 695, 14 
L R A ,N S , 197, 118 Am S R 754. 10 
Ann Cas 116, affirmed 28 S Ct 529, 
209 US 349, 62 L Ed 828, 14 Ann 
Cas 560 

41. N J —New York, etc , Water Co 

V Borough of North Arlington, Ch , 

75 A 177—McCarter v Hudson Wa¬ 
ter Co, 65 A 489, 70 NJEq 695. 
14 LRA.NS, 197, 118 Am S R 

754, 10 Ann Cas 116, affirmed 28 
set 529, 209 US 349, 52 L Ed 828. 
14 Ann Cas 560 

43 N J —New York, etc , Water Co 

V Borough of North Arlington, Ch, 
75 A. 177 

43 N J —^Wilson V East Jersey "Wa¬ 
ter Co, 79 A 440, 78 NJEq 329 

44 N J —^Wilson v East Jersey Wa¬ 
ter Co, supra. 
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In a suit by a city, a prior appropriator, against 
a utility district, to prevent the lowering of the 
underground water strata from which the city ob¬ 
tains Its water supply, the court w^ill not consider 
the needs and requirements of other users m the 
area in determining the rights of the city and dis¬ 
trict In such a case, where the city has proved 
the extent of its rights to the water, the district 
must prove the existence of a surplus of water 46 
Evidence should be admitted relative to a possible 
ph>sical solution of the question between the city 
and the district,47 and it is the duty of the court, 


in the absence of a satisfactory solution, to suggest 
on its own motion a physical solution48 which it may 
enforce regardless of whether the parties agree 49 
The city, as a prior appropriator, may not be com¬ 
pelled to incur any material expense to accommodate 
the utility district as a subsequent appropriator. 

A finding that serious damage to the »ity would re¬ 
sult from the proposed permanent method of opera¬ 
tion of the utility district is sufficient, when sup¬ 
ported by substantial evidence, to wrarrant injunctive 
relief,and the city is not limited to mere recovery 
of damages 


B. MUNICIPAL WATERWORKS AND WATER DISTRICTS 


§ 234. Construction or Acquisition of Munici¬ 
pal Waterworks 
a In general 
b Funds and financing 

a. In G-eneral 

A municipality or county authorized to construct or 
acquire a waterworks may do so in accordance with 
statutory provisions 

A municipal corporation having authority to con¬ 
struct or acquire a waterworks may do so in ac¬ 
cordance with the applicable statutory provisions 53 
Thus, where the municipal council has been au¬ 
thorized, as by the proper popular vote, to construct 
a waterworks, it may do so cither by ordinance or 
resolution 54 Under statutes so pioMdmg, counties 
may have the authority to establish a waterworks 
system,55 and artesian wells may be established on 
the application by freeholders to a designated county 
official 56 It has been held that a corporation may 
not be organized having as its purpose to encourage 
municipal ownership of waterworks and to assist 
municipalities in acquiring water plants, since such 


objects and purposes do not come within the objects 
and purposes for which a corporate charter may 
legally be granted 57 

The authority of a municipality to provide for a 
water supply or construct a waterworks system is 
discussed in Municipal Corporations § 1051, wheth¬ 
er a municipality shall construct a waterworks sys¬ 
tem or acquire an existing system, and the method 
of doing so, are discussed infra §§ 235-239, and 
the authority of a municipality to operate and main¬ 
tain a waterworks system is discussed infra §§ 241, 
242 

Statutes providing for the organization of water 
districts and for the establishment or acquisition by 
them of waterworks systems, are discussed infra 
§ 243 

Siibmissioyi to voters Where statutes so provide, 
a vote of the electors of a municipality is a pre- 
rcqinsite to the establishment or acquisition of a 
municipal or public system 58 However, a city may, 
without evading the requirement of the statute to 


45. Cal —City of Lodi v East Baj 
Municipal Utility Dist, 60 P 2d 433, 
7 Cal 2d 316 

*46 Cal —City of Lodi v East Ba> 
Municipal Utility Dist, supra 

47. Cal —City of Lodi v Ea^t Bay 
Municipal Utility Dist, supra 

48 Cal —City of Lodi v Bast Bay 
Municipal Utility Di&t, supra 
JLdetiuacy of solution 

Where city, a prior appi opnator, 
claimed that utility district's storag-e 
of water resulted in lowering of un¬ 
derground strata from which city 
obtained water, drilling of new wells 
on new tracts nearer river was held 
not adequate solution of problem, 
since rights of other property owners 
might be affected—City of Lodi v 
East Bay MumcipaJ Utility Dist, su- 
a>ra. 


49. Cal—City of Lodi v East Bay 
Municipal Utility Dist, supra 

50 Cal—City of Do<?i v East Bay 
Municipal Utility Dist, supra 

51. Cal —City of Lodi v East Bay 
Municipal Utility Dist, supra. 

52- Cal—City of Lodi v East Bay 
Municipal Utility Dist, supra 
Xntervention of public use 

Where, when utility district first 
made application for permit to inter¬ 
fere with natural flow of stream, city 
filed protest, public use in district’s 
favor could not intervene as against 
city so as to limit city to money dam¬ 
ages notwithstanding large expendi¬ 
tures by district, where city had de¬ 
layed institution of suit in reliance on 
district’s representation that under¬ 
ground water levels would be raised 
rather than lowered—City of Lodi v. 
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East Bay Municipal Utility Dist, su¬ 
pra 

53. Iowa—^Keokuk Water Woiks Co 

V City of Keokuk, 277 NW 291, 
224 Iowa 718 

54. Iowa—Keokuk Water Woiks Co 

V City of Keokuk, supra 

55 Va—Kirkpatrick v Board of 
Sup’rs of Ailington County, 136 
SE 186, 14b Va 113 

67 C J p 1137 note 45 

56 S D —State v Dry Run Artesian 
Well Board of Assessment, 45 NW 
38. 1 SD 62 

57. Pa—In le Incorporation of Mu¬ 
nicipal Water Ownership League, 16 
Pa Dist & Co 697, 26 Luz Leg Reg 
237 

58. Neb—^Hevelone v City of Bea¬ 
trice, 234 NW 791, 120 Neb 618 

67 C J p 1137 note 55—44 C J. p 198 
note 93 [a] (3). 
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submit questions to the voters, provide for the con¬ 
struction of a water distributing* system at the cost 
of property specially benefited as a system independ¬ 
ent of a water supply system, the question of the 
acquisition of which was submitted to the voters 

Regulation ot control hy state commission or 
hoa'fd Under some statutes a municipality is not 
subject to the supervision and control of the public 
service commission, or other state body, in respect 
of the acquisition or construction of a water system 
by such corporation;^® but under other statutes the 
consent of the public service commission must be 
secured by a municipality, under certain circum¬ 
stances, where the municipality seeks to extend its 
mains into a locality already supplied by a water 
company, as discussed infra § 235, or where it seeks 


to acquire an existing system, as discussed infra 
§ 236 Where, pursuant to statute, a municipality 
has sought and obtained the consent of a state com¬ 
mission to the construction of a water plant, while 
a court in reviewing the determination of the com¬ 
mission cannot substitute its judgment for that of 
the commission,®^ if the commission’s order is arbi¬ 
trary, and palpably contrary to the facts, the court 
may prevent the unlawful assumption of power. 
Under a statute so providing, before a water pur¬ 
ification plant can be constructed, the municipality 
must obtain an approval of the plans and specifica¬ 
tions from the state board of health Under pro¬ 
visions to that effect, before a county water author¬ 
ity can come into existence concurrent action must 
be taken by the county supervisors and the state au¬ 
thorities 


Prellmliiary requirements 

Where maaonty of electors voted in 
favor of authorizing citv council to 
construct waterworks system to be 
paid for out of net earnings, only 
the contract was required to remain 
on file with city clerk for public in¬ 
spection for one week, under statute, 
before finally entered into and adopt¬ 
ed by council, and it was not neces¬ 
sary that resolutions calling election, 
estahli'ihing’ system, and ordering 
hcariiTg on pians and specifications 
remain on file with the clerk—Keo¬ 
kuk Waterworks Co v City of Keo¬ 
kuk, 277 I7W 291, 224 Iowa 718 
Piopositions held properly submitted 
(1) A proposition submitting to 
electors question whether city should 
construct municipal yraterworks sys¬ 
tem at a maximum expenditure not to 
exceed a stated sum, exclusive of any 
grant received from federal govern¬ 
ment, to be paid solely out of earn¬ 
ings, was not invalid for failure to 
state maximum amount to be expend¬ 
ed, as lequired by statute, because of 
provision for grant, tv here proposi¬ 
tion was submitted under statute pio- 
viding for payment of public utility 
plants out of earnings instead of by 
bond issue, since expression “msixi- 
mum amount which may be expend¬ 
ed'* refers to earnings and not to 
total cost, and matter to be submit¬ 
ted IS maximum amount of initial 
cost of constructing plant and not 
maintenance cost, and hence taxpay¬ 
ers weie not entitled to in:iunctLon 
restraining construction of water¬ 
works plant on ground that city oXIl- 
cials, if they could obtain a suthcient 
grant from federal government, might 
increase operating expenses and 
maintenance costs beyond city's 
means, since there must be some 
present, tangible, or threatened in¬ 
fraction of legal power with resulting 
dajnage to taxpayers to warrant in¬ 
junctive relief —Keokuk Water 
Works Co V City of Keokuk, supi a., 


(2) A proposition submitting to 
city's electors question whether city 
should establish a municipal water¬ 
works system by purchase and im¬ 
provement of existing waterworks or 
by constructing a new system was 
not invalid as expressing duality of 
purpose, since purpose was the sin¬ 
gle one of establishing municipal 
ownership of system, and method of 
acquirement, whether by purchase or 
construction, related only to the 
means—Keokuk Water Works Co v 
City of Keokuk, supra. 

(3) A proposition submitting to 
electors question whether city should 
construct waterworks system to be 
paid for solely out of earnings exclu¬ 
sive of any gift from federal govern¬ 
ment was not objectionable as failing 
to state exactly how system was to be 
paid for—^Keokuk Water Works Co 
V City of Keokuk, supra 

Ii2'eot of pre-electiozL campaigni stats- 
znextts 

An election authorizing city coun¬ 
cil to construct waterworks system 
was not vitiated by fraud and false 
representations made by city officials 
in pre-election campaign earned on 
in same newspaper containing offi¬ 
cial notice of election, where state¬ 
ments were mainly refutations of 
positive statements made by corpora¬ 
tion operating existing system 
against measure, and there was no 
showing that any individual was in¬ 
fluenced thereby or that result of 
election was affected —^Keokuk Water 
Works Co V City of Keokuk, supra 

Number of favorable votes required 

A majority of votes cast in favor 
of proposition submitting question 
whether city should construct water¬ 
works S 3 ’'stem to be paid for out of 
eainings was sufficient, and it was 
not necessary that affirmative vote be 
as lai ge as majority of aU legal votes 
cast at preceding municipal election 
as required under statute relating to 
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contracting Indebtedness by munici¬ 
palities —Keokuk Water Works Co v. 
City of Keokuk, supra 
Approval held not required 

Ordinances authorizing city to in¬ 
stall waterworks and bond indebted¬ 
ness and accept contractor’s bid weie 
held valid without necessity of as¬ 
sent of two-thirds of voters —City of 
Sturgis V Christenson Bios Co, 31 
S W2d 386, 235 Ky 346 

59- Wash—Matthews v Ellensbuig, 
131 P 839, 73 Wash 272 

60. Ala—Culpepper v Phemx City, 
113 So 56, 216 Ala 318 
67 C J p 1138 note 56 
No approval necessary 
NT—^Westchester Joint Water 

Works No 1 V Village of Pelham, 
266 NTS 491, 118 Misc 349, af¬ 
firmed 269 NTS 966, 241 App Div. 
687 

Corporation commission lias no con- 
fa. ol over a municipality engaged in 
furnishing domestic water to its res¬ 
idents under a constitutional grant — 
City of Tucson v Polar Water Co , 
259 P 2d 561, 76 Ariz 126 

61 NT —^People ex rel Sidney Wa¬ 
terworks Co V Conservation Com¬ 
mission of State of New Tork, 161 
NTS 622, 175 AppBiv 5 

62. N T —People ex rel Sidney Wa¬ 
terworks Co V Conservation Com¬ 
mission of State of New Tork, su¬ 
pra 

67 C J p 1138 note 60 

63 . N J —Travis v Borough of High¬ 
lands, 65 A 2d 109, 136 NJLaw 
199 

64. NT—Suffolk County v Water 
Power and Control Commission, 199 
NE 41, 269 NT 158 

Effect of supervisors’ xescisslou of 
resolution 

Where county supervisors parsed 
resolution purportmg to cieate coun- 
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Use and ownership. Under power to provide a 
municipal water supply, a plant built or purchased 
and operated by a city may be used for the purpose 
of supplying water to the inhabitants of the city, 
as well as for public purposes.®^ Since a water¬ 
works IS dedicated to public use it is owned by the 
public, the inhabitants of the municipality, and not 
by the municipality in its corporate capacity ,6® and 
the only function of the municipality with reference 
to It is to hold It in trust and administer it for the 
service, use, and benefit of those they represent, 
those who own it, the inhabitants 67 

Provision for payment hy municipality of tax on 
property of a contractor who agrees to construct a 
supplemental water system and deliver water to the 
municipality has been upheld 6^ 

Extent and limits of authority The authority 
granted to a city to provide an adequate water sup¬ 
ply includes the power to do and perform every- 
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thing incident thereto necessary to attam that ob¬ 
ject 69 Thus, under a statute authorizing the in¬ 
stallation and maintenance of waterworks, munici¬ 
palities may make all contracts reasonably neces¬ 
sary and expedient for the accomplishment of such 
a purpose, provided all the essential elements of a 
valid contract are present ,‘^1 and a municipal water 
commission may empower its chief engineer to de¬ 
termine certain technical questions as to the details 
of construction of city waterworks *^2 Where a city 
has acquired the use of water for its public water 
supply, it is entitled to restrain the diversion of such 
water by individuals ^2 A statutory authority to 
construct and establish waterworks and provide 
other fixtures, appliances, or facilities properly in¬ 
cludes a railway track over the land acquired con¬ 
necting through a private railway with a main 
line 74 

Contract for water supply Under a power to 


ty water authority, and thereafter 
petitioned state water power and con¬ 
trol commission for consent to such 
creation, subsequent resolution re¬ 
scinding- resolution creating such au¬ 
thority was held to prevent author¬ 
ity from becoming de jure corpora¬ 
tion, but did not affect commission’s 
jurisdiction to render decision con¬ 
senting to creation of proposed au¬ 
thority —Suffolk County v Water 
Power and Control Commission, 199 
NB 41, 269 NT 158 

«5. Tex —Tsleta v Babbitt, 28 S W 
702, 8 TexCivApp 432 
44 C J p 175 note 47 

66. La—Town of Farmerville v 
Commercial Credit Co, 136 So 82, 
173 La 43 

<67. La—Town of Farmerville v 
Commercial credit Co, supra. 

68 Neb —Hevelone v City of Bea¬ 
trice, 234 NW 791, 120 Neb 648 

69. Idaho —Corpus Juris cited in 
Durand v Cline, 119 P 2d 891, 895, 
63 Idaho 304—Beus v City of Soda 
Springs, 107 P 2d 151, 62 Idaho 1 

44 C J p 174 note 20 
lEuniclpality’s delegation of powers 
City may delegate water improve¬ 
ment by contract not involving dele¬ 
gation of municipal powers —Mont¬ 
gomery V City of Alamo Heights, 
Tex Civ App , 8 S W 2d 258, error dis¬ 
missed 

70. U S —Pikes Peak Power Co v 
Colorado Springs, Colo, 105 F 1, 
44 CCA 333 

Oa—Wells V Atlanta, 43 Ga 67— 
Rome V Cabot, 28 Ga 60 
Ind—Underwood v Fairbanks, Morse 
& Co, 185 NE 118, 205 Ind 316 
Miss—Tullos V Town of Magee, 179 
So. 557, 181 Miss 288. 


Pa—Harlow v Beaver Falls, 41 A 

533, 188 Pa 263 

Sta-fcute as to use of domestic prod¬ 
ucts and labor 

The statutes providing that state 
and municipal ofiacials should use 
domestic products and labor do not 
apply to the letting of a contract 
for a public improvement such as a 
city's contract to construct a water¬ 
works system —^Keokuk Water Works 
Co V City of Keokuk, 277 NW 291, 
224 Iowa 718 
Teims of contract 

Where city council, authorized by 
election to construct waterworks sys¬ 
tem, proposed to pay contractor in 
cash by issuing negotiable, interest 
bearing, revenue bonds, it was not 
necessary that contract specify rate 
of interest to be charged as provided 
in statute, and specifications calling 
for furnishing of articles for munici¬ 
pal waterworks system by trade name 
or other identification mark were not 
invalid as violating statute requir¬ 
ing use of general terms and prohibit¬ 
ing use of trade names or other indi¬ 
vidual marks, where in most instanc¬ 
es specifications contained words "or 
equal" following trade names, named 
articles not followed by those words 
were of small value as compared with 
cost of entire contract, and it was 
not intimated that items mentioned 
were not accessible to all bidders — 
Keokuk Water Works Go v City of 
Keokuk, supra. 

Performance or breach 

Where contract for construction of 
well for city called for payment of 
bonus of twenty per cent of the con¬ 
tract price for delivery of more than 
one hundred twenty-one gallons of 
water a minute to city water plant, 
and city’s action made impossible test 
of completed installation to deter- 
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mine whether contractor qualified for 
bonus, city could not escape payment 
of bonus on ground that test was not 
made, and such, breach was not ex¬ 
cused by city's desperate need for 
water immediately—Layne Minneso¬ 
ta Co V City of Beresf ord, C A S D , 
175 F2d 161 

71. U S —Layne Minnesota Co v 
City of Beresford, supra. 

Consideration 

Where contractor constructing well 
for city was under no obligation un¬ 
der terms of contract to leave test 
equipment in well, contractor's sub¬ 
sequent oral promise to do so, if 
made, was void for want of consid¬ 
eration—Layne Minnesota Co v City 
of Beresford, supra. 

Acceptance according to terms 

Where alleged oral offer of con¬ 
tractor constructing well for city to 
leave temporary equipment in well, if 
made, was conditioned on city’s agree¬ 
ment to authorize order for, and per¬ 
mit installation of, a bowl and motor 
of sufficient capacity to deliver well’s 
maximum production to city’s water 
plant, so as to enable contractor to 
qualify for bonus provided under con¬ 
tract, city’s insistence on permanent 
use of equipment on hand and its re¬ 
fusal to permit the installation of 
any other or different equipment 
showed that contractor’s offer, if 
made, was not accepted according to 
its terms —Layne Minnesota Co v 
City of Beresford, supra 

72. Cal—Chase v Los Angeles, 65 
P 414, 122 Cal 540 

Ohio —^Ampt v Cincinnati, 17 Ohio 
CirCt 516, 9 Ohio Cir Dec 690 

73. Utah—Springfield v Fullmer, 27 
P 577, 7 Utah 450 

74. Ohio —Ampt v Cincinnati, 2 
Ohio NP.NS, 489. 



94 C.J.S, 


§ 234 WATERS 

construct waterworksor to purchase waterworks 
with their privileges,'^® or to acquire water for exist¬ 
ing needs,a city may contract for the purchase of 
a supply of w^ater Although the legislature has 
power to authorize cities to contract with a water¬ 
works company for a supply of water for the ex¬ 
tinguishment of files/S the legislature has no power 
to require municipalities to purchase watei systems 
within their boundaries w^hich would require the 
assessment and lev> of a tax''^ In the absence of 
express authority a municipal corporation cannot 
become a stockholder in a private water supply 
corporation,®® or enter into a contract for ttic pur¬ 
chase of w’ater from a private corporation, which 
amounts in effect to a pledge of the municipal 
credit for the support of a private entci prise 

Dams, water pozver In connection with a power 
to establish waterworks the legislatuic may author¬ 
ize a city to construct and maintain a dam,®2 and 
the power of a municipal corporation which is au- 
thoiized to construct and operate a dam as part of 
a v^aterworks system to enter into a contract wutli 
another for the construction and operation of such 
dam by such other has been recognized even m the 
absence of direct legislative authority ®3 More¬ 
over, the city may lease any surplus water power 
but the municipal corporation cannot maintain a 
dam for the purpose of leasing water to private 
persons for private uses 


b. Funds and Financing 

In general, funds derived from the operation of a 
municipal waterworks system are subject to rules gov¬ 
erning municipal funds generally. Tne manner m which 
a waterworks is to be paid for depends on the applicable 
statutes, and general rules governing municipal bonds 
have been applied to bonds to finance waterworks 

Except in so far as there may be statutory pro¬ 
visions otherwise pioviding,®® funds derived fiom 
the operation of a municipal waterworks system are 
ordinarily subject to the same regulations and re¬ 
strictions as municipal funds generally Thus, 
it has been held that a municipal waterworks system 
IS a revenue-producing enterprise within the mean¬ 
ing of a statute requiring the net revenue of such 
enterprise to be applied to the payment of principal 
and interest due on the bonds issued for such enter- 
ptise,®® and the governing body of the city may 
make any use of the waterworks revenue which it in 
its discretion wishes, provided it does not divert 
such revenues so as to dissipate the net re\cnucs 
w'hich must be applied to the payment of the prin¬ 
cipal and interest due on the bonds According!}, 
the amount of income and revenue from a munici¬ 
pal water plant to be distributed m each of three 
funds, namely, operation and maintenance, deprecia¬ 
tion, and payment of principal and interest on wa¬ 
terworks revenue bonds, is a matter to be decided 
by the common council of the city rather than liy 


75 Colo —Colorado Springs v Pike's 
Peak Hydro-Electric Co, 140 P 

921, 57 Colo 169 
44 G J p 175 note 37 

76. N J —^Hackensack Water Co v 
Hoboken, 17 A. 307, 51 NJLaw 
220 

77. Idaho —Beus v City of Soda 
Springs, 107 P 2d 151, 62 Idaho 1 

78. tr S —Risley v Utica, C C N Y , 
179 F 875 

44 C J p 175 note 27 

78. Ky—Kenton Water Co v Cov¬ 
ington, 161 SW 988, 156 Ky 569 

SO. Ind—Voss V Waterloo Water 
Co, 71 NB 208, 163 Ind 69, 106 
Am SR 201, 66 L.RA 05 
44 C J p 175 note 31. 

81- Ind—Scott v Laporte, 68 lyTE 
278, 162 Ind 34, 69 N B 675 

82- NY—^Walter V McClellan, 83 N 

E 1133 . 190 NY 505 I 

Wis —^Attorney Geneial v Eau Claire, 
37 Wis 400 

83 Wis —^Eau Claire I>ells Improve¬ 
ment Co V City of Eau Claire, 179 
N W 2, 172 Was 240 
67 C J p 1137 note 50 

84. Wis —Attorney General v Eau 
Claire, 37 Wis 400. 


Authority of municipality to sell or 
lease waterworks generally see in¬ 
fra § 240 

85 Wis —Attorney General v Eau 
Claire, supra 

86. SD—Robbins v Rapid City, 23 
N W2d 144, 71 SD 171 

Statute held inapplicable 

The statute relating to investment 
of funds of municipality for payment 
of bonds and revenue bonds has no 
application to a fund created to re¬ 
ceive revenues from opeiation of mu¬ 
nicipal waterworks of an amount to 
meet city’s contract obligation to gov¬ 
ernment in connection with the con¬ 
struction of a dam and allocation of 
impounded water to city—Robbins v 
Rapid City, supra 

87. Utah —Fjeldsted v Ogden City, 
28 P2d 144, 83 Utah 278 

Budget law 

City, by creating special water¬ 
works fund into which aie paid all 
moneys received from operation of 
waterworks system, cannot withdraw 
such fund f 1 om control of budget law 
—Fj elds ted v Ogdon City, supia 


\ille, CCANC, 80 F 2d 50, 103 A 
LR 568 

Various bonds held entitled to share 
with water bonds 

(1) Municipal funding and lefund- 
ing bonds, to extent that they incoi- 
porated indebtedness evidenced hr 
bonde of waterworks system or sew¬ 
erage bonds constituting integral pait 
of waterworks system which they re¬ 
tired, were to be considered watei- 
works bonds within statute—George 

V City of Asheville, supra- 

(2) General improvement bonds of 
city, to ex+ent that they incorporat¬ 
ed indebtedness incurred for water¬ 
works system or sewerage system 
constituting essential part of water¬ 
works system, were to be counted 
with waterworks bonds for puipo'Jo 
of sharing in net revenue of watei- 
works system under statute—George 

V City of Asheville, supra 

(3) Bonds of annexed municipahtv 
issued for waterworks system or 
sewerage system constituting e'^sen- 
tial part of waterworks system taken 
over oy annexing municipality were 
held entitled to share in net revenues 
of watei works system under statute 
—George v City of Ashville, supia 

89 US —George v. City of Ashe 
ville, supra. 


88. U 3 —George v City of Ashe- 
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the public service commission 90 Where a city’s 
waterworks system is combined with some other 
utility, such as a sewer system, the revenue from the 
combined systems may be allocated proportionately 
among the holders of bonds secured by a pledge of 
the net revenue of the various systems 

The manner in which a waterworks is to be pa^d 
for depends on the provisions of the applicable stat¬ 
utes,92 and in the absence of provisions to the 
contrary a municipality may accept and utilize a 
voluntary contribution in payment for the plant 93 
In a proper case, proceedings may be instituted to 
enjoin an unlawful diversion of funds to be used 
for waterworks 94 


The financing of a municipal waterworks in so 
far as operation and maintenance are concerned is 
discussed infra § 241 

Bonds and certificates Rules governing the is¬ 
suance of bonds by municipalities generally and the 
rights, remedies, and liabilities of holders of such 
bonds, as discussed in Municipal Corporations §§ 
1902-1977, have been applied to municipal water¬ 
works revenue bonds 95 Thus, the financing of 
municipal waterworks systems by the issuance of 
bonds or certificates, and the payment of such 
obligations, are governed by the terms of the 
bonds,9® and the provisions of applicable stat- 
utes97 as well as by the provisions of pertinent 


90 Ind —Lietz Mfg Co v Public 
Service Commiasion of Indiana, 4 
NE 2d 194, 210 Ind 467 

91 US —Georg-e v City of Ashe- 
vine, CCAKC, 80 F 2d 60, 103 
ALR 668 

Ark—City of Harrison v Braswell. 
194 SW2d 12, 209 Ark 1094, 165 
ALR 845 

92 Iowa —Keokuk Water Works Co 

V City of Keokuk, 277 NW 291, 
224 Iowa 718 

Pa —McCandless Tp v Sanders, 
Com PI, 46 Mun L R 68, 102 Pittsb 
LegJ 307 

FayxneiLt out of earning's 

Under statute providing lor pay¬ 
ment of public utility plant con¬ 
structed by municipality out of net 
earnings, ‘‘net” means what is left 
after operating expenses and mainte¬ 
nance costs are paid, and, until plant 
established under that statute is com¬ 
pletely paid for out of earnings and 
plant IS held free from restrictions of 
statute, municipality has no power 
under other statutes to pay out of 
tax money any expense of running, 
operating, or repairing plant —Keo¬ 
kuk Water Works Co v City of Keo¬ 
kuk. 277 KW 291, 224 Iowa 718 

93. Iowa —Keokuk Water Works Co 

V City of Keokuk, supra 
Statutes held not to InJilbit accept¬ 
ance of gift 

Neither statute providing for pay¬ 
ment of municipal utility plant by 
bond issue, nor statute providing for 
payment out of earnings, inhibits mu¬ 
nicipality from accepting a gift of 
money or property to be used m con¬ 
nection with earnings in construction 
of plant as long as gift does not in¬ 
crease amount of indebtedness or 
amount to be paid out of earnings, 
and contract price does not exceed 
amount authorized by voters to be 
paid out of earnings, plus amount of 
gift, and under statute providing for 
additional methods of paying for pub¬ 
lic utility plants constructed by mu¬ 
nicipalities other than by bond issue, 
requirement that proposition submit¬ 
ted to electors on question of con¬ 


structing plant state the maximum 
amount to be expended was intended 
to protect consumeis by limiting their 
liability and not to prevent munici¬ 
pality from accepting and utilizing a 
voluntary contiibution in payment of 
plant—Keokuk Water Works Co v 
C^ty of Keokuk, supra 

94. Tex—Texsan Service Co v City 
of Nixon, CivApp, 158 SW2d 88, 
error refused 

No presumption of diversion 

A showing that AOters of city had 
authorized revenue and tax bonds in 
specific sums for waterworks, and for 
a sewage system, and that city had 
ordered issue of revenue bonds and 
tax bonds for wateruorks and sewage 
raised no presumption, nor could 
court anticipate that there would be 
an unlawful diversion of the proceeds 
from the authorized object of the 
bonds, precluding inteiference by in¬ 
junction—Texsan Service Co v City 
of Nixon, supra. 

95. Tex —^Hayward v City of Corpus 
Chnsti, CivApp, 195 SW2d 996, 
error refused, no reversible error 

Bearer bonds 

Where city waterworks revenue 
bonds were payable to bearer and 
city had no record of names of their 
holders, two holders owning seventy- 
four thousand dollars of the one and 
one half million dollar issue and sued 
as a class were not authorized to 
waive the rights of other holders un¬ 
der contract binding city not to in¬ 
cumber the waterworks system while 
any of the issue was outstanding, so 
as to authorize issuance of similar 
bonds as liens subordinate to the pri¬ 
or issue while any of the prior issue 
was outstanding—City of Houston 
V Mann. 164 SW2d 548, 139 Tex 640 | 

96. Ariz—Ciandall v Town of Saf- 
ford, 56 P2d 660, 47 Anz 402 

Pro-vlsion for payment from net reve¬ 
nues 

Town could make revenue bonds is- 
I sued by it to raise money for pur- 
j Phase and improvement of water sys¬ 
tem payable exclusively from net, as 
distinguished from gi oss, water sys- 
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tern revenue—Ciandall v. Town of 
Saftord, supra 

Injunction proceedings based on In¬ 
valid clause 

In suit to enjoin sale and delivery 
of municipal bonds, where there had 
been no attempt to enforce or avoid 
clause In oonds providing against 
further incumbrance of the property 
covered by the bonds while they were 
outstanding, a challenge to the valid¬ 
ity of the clause was purely auticipa- 
tory and a decision would not be 
made, and where the clause did not 
legally injure plaintiff either as a 
taxpayer or as a public utility, the 
fact that such clause might have been 
void did not entitle plaintiff to an in- 
junctLon—^Texsan Service Co v City 
of Nixon, Tex CivApp, 168 SW2d 
88, enor refused 

97- Mo—Dodds v Kansas CiU'', 152 

S W2d 128, 347 Mo 1193 
Subject to public service commis¬ 
sion 

The piovisions of ordinance author¬ 
izing issuance of water revenue bonds 
for extension of city waterwoiks sys¬ 
tem were subject to any authority 
vested in the Public Service Commis¬ 
sion as to rates, services, and manner 
of operation—City of Lebanon v 
Schneider, 163 SW2d 688, 349 Mo 
712 

Beveaue applicable for payment of 
bonds 

Provisions of local acts governing 
sewer bonds wore held to make city’s 
revenue from waterworks and sewer¬ 
age system applicable to payment of 
principal and interest of such bonds, 
which were issued to procure funds 
to extend sewerage system and were 
not secured by mortgage or deed of 
trust, and mortgage or deed of trust 
covering all property of waterworks 
and sewerage systems and securing 
municipal bond issue was held not to 
cover income or revenue from proper¬ 
ty conveyed, and beneficiary was not 
entitled to rents or income of prop¬ 
erty prior to law day of instrument 
and intervention by beneficiary for 
purpose of enforcing it.—City of Mo- 
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ordinances.®* Accordingly, in a proper case a 
municipality may issue revenue bonds secured by 
an incumbrance of the revenue of a waterworks 
system So, also, it has been held that a munici¬ 
pality may finance the purchase or construction of a 
waterworks system by the issuance of bonds secured 
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by the property itself,^ and where there has been 
a substantial default in the payment of principal 
and interest which the municipality is unable to 
make up ,2 or where the city, authorized to furnish 
operating expenses to the waterworks, declines to 
do so,3 the waterworks property may be subject 


bile V Marx & Co , CCA Ala, 75 F 
2d 569„ 

Construction and operation of charter 
provisions 

City charter provision, requiring 
water commissioners to apportion 
from city revenue fund amount suffi¬ 
cient to pay sums due on city water¬ 
works bonds providing for payment 
exclusively from taxes on property in 
improvement district, did not give 
bondholder additional security for 
payment of bonds or become part of 
contract thereof, nor can charter 
provisions be so construed as to re¬ 
sult m double payment of bonds by 
taxpayers, as by holding that one 
bondholder may require payment 
from revenue fund while others may 
require levy of taxes for same pur¬ 
pose—McLaughlin v Department of 
Water and Power of City of Los An¬ 
geles, 62 P2d 1402, 18 Cal App 2d 41 

Priority of claims 

CD Under section of city charter 
expressly authorizing the issuance 
of bonds solely on credit of income 
derived from any public utility, the 
city has implied power to make the 
net revenue from waterworks sub¬ 
ject to a prior lien for payment of in¬ 
terest and principal of its revenue 
bonds, and provision of ordinance 
that, in event net revenue of water¬ 
works should be Insufficient to pay 
interest on all waterworks bonds, in¬ 
terest and sinking fund due each 
year on revenue bonds would have 
prior lien on net revenue for that 
year did not violate provision of char¬ 
ter providing for disposition of water 
department revenue, but not under¬ 
taking to establish priority as be¬ 
tween revenue bonds and general ob¬ 
ligation bonds —Dodds v Kansas 
City, 152 SW2d 128, 347 Mo 1193 

(2) Where city’s water revenue ac¬ 
count contained ample funds to pay 
all past-due and accrued interest on 
bonds and leave a substantial balance, 
bondholder was not entitled to an or¬ 
der requiring city to restore to wa¬ 
ter revenue account funds diverted to 
pay out of turn bonds which in due 
course would have matured before 
any held by party seeking the or¬ 
der —Mott V City of Flora, D C Ill, 
61 F Supp 963 

98. Fla—State v. Town of River 
Junction, 169 So 676, 126 Fla 267 

Oidlnance as part of certificate hold¬ 
er’s contract 

Fla—State v. Town of River Junc¬ 
tion, supra. 


Authorized provisions presumed valid 
Where provisions of ordinance au¬ 
thorizing issuance of water revenue 
bonds, that the net revenue from the 
waterworks must be devoted to pay¬ 
ment of the bonds for their outstand¬ 
ing period of twenty-five years, that 
city should maintain such rates as 
would cover the necessary payments 
and should not mortgage the plant, 
that future issues should be subor¬ 
dinate to the bonds and that under 
certain conditions, a receiver might 
be appointed to operate the plant 
were expressly authorized by statute, 
they were presumed to be valid — 
City of Lebanon v Schneider, 163 S 
W2d 688, 349 Mo 712 

Provision held invalid 

Provision of city ordinance provid¬ 
ing for extension of municipal water¬ 
works plant and authorizing mort¬ 
gage on improvements and extensions 
with pledge of revenue to secure 
bonds that, in event of foreclosure, 
purchaser should have exclusive fran¬ 
chise to operate waterworks system, 
was held invalid as the granting of 
an exclusive franchise against public 
policy—Ohio Power Co v Craig, 197 
NE 820, 60 Ohio App 239 

99- La—Miller v Town of Bernice, 
173 So 192, 186 La 742 

Ownership of system as prerequisite 
An essential prerequisite to the 
practical validity or enforcement of 
municipal revenue bonds secured by 
an incumbrance of revenue of a wa¬ 
terworks system is the ownership of 
a system by the municipal authority 
issuing the bonds—City of El Campo 
V South Tex Nat Bank of San An¬ 
tonio, Tex Civ App, 200 S W 2d 252, 
error refused 

Determination of value of Improve¬ 
ments 

Generally, municipal determination 
of value of improvements to existing 
waterworks system as basis for de¬ 
termining proceeds applicable to pay¬ 
ment of revenue bonds for improve¬ 
ment of system is conclusive and not 
subject to review, unless based on 
erroneous view of law, or demonstra- 
I bly erroneous, arbitrary, corrupt, or 
fraudulent, or manifest abuse of leg¬ 
islative discretion—Wadsworth v 
Santaqum City, 28 P 2d 161, 83 Utah 
321 

Maintenance expenses as deductible 
Whenever the income of a munici¬ 
pal water system is mcumbered in 
connection with issuance of revenue 
bonds for a permissible statutory 
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purpose, such bonds are a charge 
against the revenues of the water 
system, subject to the reasonable ex¬ 
penses of maintenance and operation 
of the system —City of El Campo v 
South Tex Nat Bank of San An¬ 
tonio, Tex Civ App, 200 S W 2d 252, 
error refused 
Mortgage provisions 

Where proposed bonds were paya¬ 
ble solely from revenues of proposed 
waterworks system which was to 
be mortgaged to secure their pay¬ 
ment, mortgage should contain the 
customary clauses assuring prospec¬ 
tive purchasers that their rights 
would be protected and enforced — 
Miller V Town of Bernice, 173 So 192, 
186 La. 742 

1. Ky—Culbertson v Louisville, 128 
SW 292, 129 SW 95, 138 Ky 747 

Pa—Realty Co v Borough of Port 
Vue, 178 A 466, 318 Pa 374. 

44 C J p 1238 note 42 
Power of sale held valid 
A power of sale in a mortgage on 
a municipal water system executed 
in accordance with the applicable 
statutes IS not invalid under the 
Texas constitutional provision pro¬ 
tecting municipal property from forc¬ 
ed sale —City of Hamlin v Brown- 
Crummer Inv Co, CCA Tex, 93 F 
2d 680, certiorari denied Brown-Crum- 
mer Inv Co v City of Hamlin, Tex , 
58 set 831, 303 US 664, 82 L Ed. 
1122 

2. Pa—Realty Co v Borough of 
Port Vue, 178 A 466, 318 Pa 374 

Becelvership in absence of power 
to sell 

Where bonds for waterworks are 
secured by mortgage lien without au¬ 
thority to compel sale of waterworks, 
receiver may be appointed, in event of 
default, who may compel imposition 
of rates sufficient to pay interest on 
bonds and for their retirement — 
Bankhead v Town of Sulligent, 155- 
So 869, 229 Ala 46, 96 ALR 1381. 

3. Ala—^Bankhead v. Town of Sulli- 
gent, supra 

Degal obligations of municipality 
Under statute authorizing munici¬ 
palities to make voluntary appropri¬ 
ation out of its available income 
from other sources for operating ex¬ 
penses of waterworks system ac¬ 
quired, construed with following sec¬ 
tion, no legal obligation rests on town, 
because of its agreement to operate 
the plant so that the gross revenues, 
shall first be devoted to the matter 
of bonded Indebtedness —Bankhead v. 
Town of Sulligent, supra. 
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to foreclosure Where the mortgage or trust deed 
securing the bonds or certificates so provides, ad¬ 
ditions to the waterworks system are included within 
the property covered by the hen ^ 

Certificates as negotiable instruments While wa¬ 
ter fund certificates payable out of a special fund 
are not negotiable instruments within the meaning 
of the law,5 they possess all the qualities of nego¬ 
tiable paper, as for all purposes involving title,® ex¬ 
cept that they are open to any defenses which might 
have been made to the consideration on which they 
originally were founded 

Unenforceable bonds issued to contractor Where 
bonds were issued m good faith to a waterworks 
improvement contractor completely performing his 
contract, but were unenforceable because the bonds 
and the trust indentures were not authorized by 
popular vote, the contractor is equitably entitled to 
recover the properties obtained by the city by and 
through him or just compensation therefor,8 and 
bondholders who acquired all the bonds issued and 
delivered to the contractor become subrogated in 


equity to all of the contractor's rights and equities,® 

§ 235, - Choice of Methods and Existence 

of Other System 

The methods by which a mumciparity may estab¬ 
lish a waterworks depend on the municipality's powers; 
and the method actually chosen may depend on the cir¬ 
cumstances in the particular case. 

The methods by which a municipal corporation 
may establish a system of waterworks depend on the 
powers of the city under constitutional and statutory 
provisions and the method which a municipality 
actually chooses may depend on the circumstances 
in the particular case,'^^ such as the price at which 
the private water company is willing to sell 
There is authority for the view that where a mu¬ 
nicipal corporation is authorized by statute to estab¬ 
lish a waterworks system by a certain method it 
may not establish a system by another method;^® 
and the failure to comply with the statutory re¬ 
quirements applicable to such method of establish¬ 
ing a waterworks system will invalidate steps taken 
and the carrying out of the plan may be enjoined 


4. Wis — Moms V Ellis, 266 NW | 
921, 221 Wis 307 

5. US —Getz V City of Harvey, C 
C A Ill, 118 P 2d 817, certiorari de¬ 
nied City of Harvey v Getz, 62 S 
Ct 59, two cases, 314 U S 628, 
86 LEd 504 

6. US —Getz V City of Harvey, C 
C A Ill, 118 F 2d 817, certiorari de¬ 
nied City of Harvey v Getz, 62 S 
Ct 59, two cases, 314 US 628, 86 
LEd 604 

XTo eoLUlty arising in favor of city 
Even though plaintiff as a bona 
fide purchaser for value of nonnego- 
tiable water fund certificates issued 
by an Illinois city without notice of 
defense was bound by so-called pro¬ 
posal and negotiations between a bro¬ 
ker and his associate on one hand and 
city on the other, no equity arose in 
favor of city, where broker was re¬ 
quired to deliver to city no less than 
entire outstanding lot of certificates, 
and broker was never able to comply, 
since when that condition remained 
unsatisfied all obligations between 
city and broker were at an end —Getz 
V City of Harvey, CCA Ill, 118 P 
2d 817, certiorari denied City of Har¬ 
vey V Getz, 62 set 69, two cases, 
314 US 628, 86 LEd 604 

7. US —Getz V City of Harvey, CC 
A Ill, 118 P2d 817, certiorari de¬ 
nied City of Harvey v Getz, 62 S 
Ct 59, two cases, 314 U S 628, 86 
LEd 504 

8 . Tex—^Hayward v City of Corpus 
Christi, CivApp, 196 S*W2d 995, 
error refused, no reversible error 

9. Tex — ^Hayward v. City of Corpus 
Christl, supr& 


Credits against property values 

City was properly allowed credits 
against value of properties obtained 
by city from and through contractor, 
and unbarred rents and interest for 
value of such improvements and for 
payments made by city on principal 
of bonds, but in allowing city a 
credit none of its payments on ac¬ 
count of interest coupons attached to 
its water revenue bonds, illegally is¬ 
sued, without approval by popular 
vote, in consideration of execution 
and performance of contract, and no 
part of rentals barred by limitations 
or interest thereon, should have been 
allowed, but such credit should have 
been confined to city’s proportionate 
part of unbarred rentals and interest 
thereon—Hayward v City of Corpus 
Christl, supra. 

l^iabiUty for expenses and attorneys’ 
fees 

City water revenue bondholders, 
failing to recover on invalid trust in¬ 
denture securing bonds, which were 
issued without required approval by 
popular vote, in consideration of wa¬ 
terworks improvement contractor’s 
execution and performance of con¬ 
tract, were liable for all reasonable 
expenses and attorneys’ fees neces¬ 
sarily incurred by trustee as party to 
bondholders’ suit for such relief or 
recovery of properties received by! 
city from contractor and rental val¬ 
ue thereof while used by city, al¬ 
though trust indenture provided for 
payment of such fees and expenses 
out of revenues derived from trust 
property—^Hayward v City of Cor¬ 
pus Christl, supra 

10. Ind—Hamilton v Public Service 
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Commission, 19 NE2d 235, 215 

Ind 138 

Statutes providing alternative meth¬ 
ods 

Where statute relating to construc¬ 
tion and operation of municipally 
owned utilities provided that it 
should constitute an alternative au¬ 
thority for acquiring waterworks, 
such statute was not to be construed 
as repealing former act authorizing 
municipalities to acquire waterworks 
or as requiring an election, hut was 
to be considered as providing an al¬ 
ternative method for acquiring water¬ 
works —Hamilton v Public Service 
Commission, supra 

11 US —California Water Service 
Co V City of Redding, D C Cal, 22 
P Supp 641, afliirmed 58 S Ct. 865, 
304 US 252, 82 LEd 1323 

City’s motive as immaterial 

A city was entitled freely to bar¬ 
gain with private water company 
serving city, to offer any price it 
chose for water plant, and to con¬ 
struct rival system if private com¬ 
pany chose not to sell, regardless of 
motive of city —California Water 
Service Co v City of Redding, supra 

12 US —California Watei Service 
Co V City of Redding, supra. 

13. Tex—^Austin v McCall, 68 S W* 
791, 95 Tex 565 

14. N T —Austin V De Volt, 295 N 
S 971, 251 AppDiv 5 8 

IToncompliaiice with particular re« 
quiremeuts 

Village officers, publishing no no¬ 
tice of adoption of trustees’ resolu¬ 
tion to create water system as re¬ 
quired by statute to limit time for 
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So, under some statutes, a municipality which is 
authorized to obtain a water supply either by con¬ 
structing and operating its own works, or by con- 
ti acting with a private corporation to furnish the 
supply, may not adopt both methods and have both 
systems in operation at the same time,^^ but this 
rule has apparently been so limited as to apply only 
to supplying water for the use of the inhabitants of 
the municipality^6 and not to supplying water for 
municipal purposes as distinguished from supplying 
water for the use of inhabitants Accoidmgly, 
where the purpose of a contract with a water com¬ 
pany IS to supply v/atcr for municipal purposes and 
not for the use of the inhabitants, the municipality 
IS not thereby prevented from establishing its ouii 
system to furnish water to its inhabitants,^^ and a 
contract to supply water for a particular municipal 
purpose which does not require the laying of any 
additional mams or pipes by the water company does 
not prevent the municipality from constructing its 
own system 

According to some cases, in the absence of the 
existence of any exclusive franchise or pri\ilege, 
discussed infra § 252, the mere fact that there is an 
existing watei system in a municipality,2® or that 
a private water company has been permitted to con¬ 
struct Its works and lay pipes,or that the mu¬ 
nicipality has contracted with another for the con¬ 
struction and maintenance of a waterworks sys- 
tem ^2 Qi- jiag reserved the right to purchase such 
system,23 does not prc'^ent the municipality from 
constructing its own system although the other sys¬ 
tem is still in operation. Howe\er, it has been held 
that a municipal ordinance granting, without limit 


as to time, permission to a water company to enter 
the borough and lay its pipes in the streets, when 
accepted and acted on by the company, constitutes 
a contract between the borough and the company 
to supply watei to the pubhe w^hich exhausts the 
power of the municipality to supply itself with 
water 24 Moreover, it has also been held that an 
unexecuted charter power of a municipal corpora¬ 
tion to supply Its inhabitants with water is im¬ 
pliedly revoked by a law conferring the exclusive 
right of furnishing it to them on a corporation 25 

The fact that a municipal corporation takes water 
from a particular source under statutory authoriza¬ 
tion does not constitute a breach by it of a contract 
w’lth a water company by which the latter is to 
furnish a water supply, even though the company 
is prevented by such taking from performing the 
contract where the water company's franchise is 
not exclusive and it has acquired no right to take 
the -water from such source 26 The validity of a 
statute which authorizes a municipal corporation to 
extend its water system into territory of the mu¬ 
nicipal corporation served by a water company, but 
which forbids an extension into territory outside 
the municipality which is served by other compa¬ 
nies, has been upheld,27 While the rule is ap¬ 
parently otherwise under some statutes,23 under 
other statutes a municipality may not lawfully ex¬ 
tend its water mains into a locality which is being 
supplied by a water company unless it obtains the 
approval of the public service commission,29 or 
shows that it had commenced the construction of the 
extension at the time the applicable public utilities 
act became effective,30 and, in the absence of such 


flUng* referendum petition, and pio- 
\ iding in resolution for issuance of 
serial bonds running for maximum 
period of nearly forty years, although 
estimated cost of materials, supplies, 
etc, exceeded three per cent of as¬ 
sessed \aluation of taxable pioperty 
in village, and installment payments 
exceeding amount of smallest prior 
installment by over fifty per cent, 
must be enjoined from carrying out 
plan because of noncompliance with 
statutory requirements —Austin v De 
Volt, supra 

15. Pa—Borrance v Bristol Bor¬ 
ough, 73 A 1015, 224 Pa 4C4 

67 C J p 113S note 63 

16. Pa—Bethlehem City Water Co 
\ Bethlehem Borough, 80 A 984, 
231 Pa 454 

17- Pa—Bethlehem City Water Co 
V Bethlehem Boiough, «upia 

C7 C J p 1138 note 65 

18- Pa—Tarentum Water Co v Tar- 
entum Borough, 79 A 402, 230 Pa 
148 

67 C J U 1138 note 66. 


19 Pa—Doriance v Bristol Bor¬ 
ough, 73 A 1015, 224 Pa 464 

20 Mich —North Michigan Water 
Co V Escanaba, 165 NW 847, 199 
Mich 286 

67 C J p 113S note 69 

21 N C —Elizabeth City Water, etc , 
Co V Elizabeth City, 124 SB 611, 
188 NC 278 

44 C J p 175 note 49 

22 US —Knoxville Water Co v 
City of Knoxville, Tenn, 26 S Ct 
224, 200 US 22, 50 LEd 353 

67 C J p 1139 note 70 

23- U S —Town of Glenwood Springs 
V Glenwood Light & Watei Co, 
Colo, 202 F 678, 121 CCA 88, L 
RA1915C 438, appeal dismissed 

34 set 315, 231 US 735, 58 L Ed 
459 

67 C J p 1139 note 71 

Right to construct where binding 
contract to purchase entered into 
see infra § 237 a 

30 


24 Pa—Pennsylvania Water Co v 
Pittsburg, 75 A 945, 226 Pa 621 
44 C J p 176 note 50 

25. Pa—^Downingtown Gas, etc, Co 

V Dowmngtown, 34 A 790, 176 Pa 
341 

26. NY—Stolz V City of Syracuse, 
111 NYS 467, 59 Misc 600, affirm¬ 
ed 119 NYS 1146, 134 App Biv 
993, affirmed 94 NE 1099, 201 NY 
512 

67 C J p 1139 note 72 

27. US—Norfolk County Water Co 

V City of Norfolk, Va, 246 F 650, 
158 CCA 606, certiorari denied 38 
set 192, 245 US 672, 63 L Ed 
540 

28. Ala—Culpepper v Phenix City, 
113 So 66, 216 Ala 318 

29. Pa—Bethlehem City Water Co 

V Borough ot Bethlehem, 98 A 646, 
263 Pa 333 

67 C J p 1139 note 75 

30. Pa—^Bethlehem City Water Co 

V Borough of Bethlehem, supra. 

67 C J p 1139 note 76. 
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consent or showing, a water company which is sup¬ 
plying a locality into which a municipality seeks to 
extend its mams may, in a proper case, obtain an in¬ 
junction against such extension The mere fact 
that a proposed municipal system may injure a wa¬ 
ter company which owns and operates an existing 
system does not show bad faith on the part of the 
municipal authorities ^2 

Under some statutes, where a municipality and 
its citizens are being supplied water under an exist¬ 
ing franchise by a public utility, such municipality, 
before extending its service into such area of com¬ 
petition with the public utility must first puichase 
and take over the property of the utility ,33 but 
the statute is limited in its application to cases where 
both the municipality and the residents thereof are 
furnished water service 34 a statutoiy provision 
that a municipality shall have the exclusive right to 
supply with w^ater the municipality and all persons, 
partnerships, and corporations therein, does not, it 
has been held, prevent a railroad company, which 
by a prior statute was given the right to piocure its 
own w^ater supply, from laying mams on its own 
lands within the municipality and connecting them 
outside the municipality with the mams of a wa¬ 
ter company in order to procure a supply for the 
railroad company.35 


§ 236. - Acquisition of Existing System 

in General 

The means by which a municipality may acquire an 
existing waterworks system depends on applicable statu¬ 
tory provisions 

The means by which a municipality may acquire 
an existing waterworks system generally depends on 
the provisions of the applicable statutes 36 Thus^ 
there is authority for the view that where a statute 
authoiizes the acquisition by muniapal authorities 
of the water system of an existing water company 
by a certain method such method must be follow^eJ 
in acquiring the system 3'^' However, where a city 
has the authority under general statutes to purchase 
and operate a water system it has authority to pro¬ 
vide the means and methods of acquisition,33 since 
the method laid down by statute is not necessarily 
exclusive ,39 and the courts cannot interfere, in the 
absence of an abuse of discretionary power, in the 
method adopted for the acquisition and operation of 
the system 40 Moreover, while express provision 
has sometimes been made by statute permitting mu¬ 
nicipalities to become the o^vners of existing water¬ 
works owned by water companies,there is au¬ 
thority for the view that it is not necessary that the 
power to purchase should expressly be conferred 
but it may be implied from other powers expresslv 
conferred by the legislature.^^ Statutes may be 


31. Pa—Bethlehem City Water Co 
V Boroue^h of Bethlehem, supra— 
Heights Water Co v Lebanon, 28 
PaDist 118 

32. Ala—Culpepper v Phenix City, 
113 So 56, 216 Ala. 318 

33. Anz —City of Tucson v Polar 
Water Co, 259 P 2d 561, 76 Anz 
126 

34. Anz —City of Tucson v Polar 
Water Co, supra 

xrtillty’s dama^re as dainnTTm absque 
Injuna 

City has right, under constitutional 
grant carried into execution by char¬ 
ter, to furnish water to residents 
both within and without the corpo¬ 
rate limits of city, m competition 
with public utility furnishing water 
to residents of addition to city under 
certificate of convenience and neces¬ 
sity granted by Corporation Commis¬ 
sion, without purchasing property of 
such public utility, and any damage 
to utility thereby is damnum absque 
injuna —City of Tucson v Polar Wa¬ 
ter Co, supra 

35 Pa —Harrisburg v Pennsylvania 
R Co , 33 Pa Co 641. 

36. Mass—In re Opinion of the Jus¬ 
tices, 14 NE2d 468, 300 Mass 607 
Pa —^Appeal of Borough of White 
Haven, Quar Sess, 35 Luz Leg Reg 
201 . 


37 NT —In re White Plains Water 

Com’rs, 68 NE 348, 176 NY 239 
67 C J p 1141 note 92 

In Wisconsin 

(1) Provision for the acquisition of 
an existing system owned by a wa¬ 
ter company is made by the public 
utility law—Superior Water, Light & 
Power Co v City of Superior, 181 
NW 113, 183 NW 254, Tli Wis 267 
—67 C J p 1142 note 4 

(2) Ordinarily, at least, the pro¬ 
ceedings for acquisition are in the 
nature of condemnation proceedings 
—Superior Water, Light & Power Co 
V City of Superior, supra—67 CJ p 
1142 note 5 

(3) The authority of the legisla¬ 
ture, under its power given by con¬ 
stitutional provision to repeal or al¬ 
ter laws or acts affecting corpora¬ 
tions, to provide for a method by 
which a corporation may acquire an 
existing system owned by a water 
company has been recognized, not¬ 
withstanding the existence in the 
franchise granted by the municipality 
concerned to such water company of 
a provision as to purchase—Superior 
Water, Light & Power Co v City of 
Superior, supra 

38. Ky—Cawood v Coleman, 172 S 

W2d 548, 294 Ky 868 

31 


Foichase of unified electric and wa¬ 
ter system 

The City of Frankfort had power 
under general statutes to purchase a 
unified electric and water system 
without complying with restrictive 
provisions of special laws with re¬ 
spect to power, authority, and manner 
of acquiring an electric or water sys¬ 
tem sepal ately, where systems had 
been operated as a unit for man-v 
years, could not be purchased sepa¬ 
rately and could be more economical¬ 
ly operated as a unit—Cawood v 
Coleman, supra 

39. Ky—Cawood v Coleman, supia. 

40. Ky—Cawood v Coleman, supra- 

41. Pa—Borough of Reynoldsville's 
Reync»lds\ ille Water Co, 92 A 1082. 
247 Pa. 26 

67 C J p 1140 note 85 

42. NM—City of Albuquerque v. 
Water Supply Co, 174 P 217, 24 N 
M 368, 5 ALR 519 

Tex—Austin v McCall, 68 SW 731, 
95 Tex 565 

Right to acquire “usefiil” xmdertak- 
ing 

The statutes governing levenue- 
producing municipal undertakings and 
revenue bonds authorize city to make 
a contract for purchase of water com¬ 
pany’s property, rights, and francln<5!- 
es, as used in statute defining re-ve- 
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enacted validatini: purchases made by a municipal 
corporation 

Where duly authorized, a municipality may ac¬ 
quire an existing water system by the exercise of 
the power of eminent domain^^ or by purchase,^® 
and it may enter into an executory contract to pur¬ 
chase, as discussed infra § 237 So, also, a munici¬ 
pality may enter into a contract to lease a system 
from the person to whom the municipality has 
granted a franchise to construct the system 
Some statutes in respect of the acquisition of exist¬ 
ing systems have been construed as attempting to im¬ 
pose an obligation on the municipality concerned 
to acquire such a system under certain circumstanc¬ 
es where it desires to obtain another or additional 
system ,47 and other statutes have been construed 
as mandatory and, therefore, as requiring the mu¬ 
nicipality to purchase if the franchise granted is not 
renewed after a specified period, still other 
statutes are permissive and not mandatory 49 

The waterworks system which is to be purchased 
must be of the type which is contemplated by the 
statute providing for the purchase,and the view 
has been taken that a statute which provides for the 
purchase by a municipality of the waterworks of a 
private or quasi-public corporation does not apply 
to a waterworks owned by an individual or partner¬ 
ship 51 It has been held that the purchase by a 
municipality of a water company serving individual 
users not only in such municipality, but in other non¬ 


contiguous communities as well, would be ultra 
vires,52 even though the municipality intends to 
sell the distribution systems in the other com¬ 
munities as soon as possible,53 but it has also been 
held that when necessary for its purposes a munici¬ 
pality may purchase an entire water system, so that 
after operating the system and supplying the persons 
entitled to use the water it may devote the surplus 
to the use of the inhabitants of the city 54 The 
validity of a transfer to a municipality of a water 
system of a water company, the whole of whose cap¬ 
ital stock IS owned by the municipality, has been 
upheld where such transfer was duly effected by the 
municipal council and the custodians of the stock 55 
Notwithstanding the informality of the proceedings 
looking to the acquisition of certain mains laid by 
individuals to connect with a municipal water sys¬ 
tem, the proceedings, including a resolution by the 
governing body of the municipality providing for 
the raising of money to purchase the mains, have 
been held sufficient to support a claim against the 
municipality for the alleged agreed price 5® 

Referendum. While it seems that, in the absence 
of a constitutional or statutory provision requiring 
approval, approval by the voters of the purchase of 
a waterworks system by a municipality is not nec- 
essary,57 such approval may be necessary in so far 
as constitutional or statutory provisions provide for 
the submission to the voters of the question as to 
the acquisition or purchase of an existing water- 


nue-producing’ “undertakings" as in¬ 
cluding instrumentalities and proper¬ 
ties used or useful in connection with 
the obtaining of water supply and 
the collection, treatment, and disposal 
of water, the word “useful" is broad 
and comprehensive, and its interpre¬ 
tation IS largely a matter of judg¬ 
ment, and the words “used or use- 
tfal" do not manifest intent to con¬ 
demn a whole contract for purchase 
-of water company’s properties and 
franchises merely because a small 
part of the property was not within 
a strict and technical interpretation 
of the authorization —Hanrahan v 
Corrou, 12 N Y S 2d 636, 170 Misc 922 

43. N Y —Witmer v City of James¬ 
town, 109 NYS 269, 125 App Div 
43 

€7 C J p 1140 note S3 

44. Ark —City of Helena v Arkansas 
Utilities Co, 186 SW2d 783, 208 
Ark 442 

67 C J p 1139 note 80 

45. Ark —City of Helena v. Arkansas 
Utilities Co, supra 

Fla—State v City of St Petersburg, 
198 So 837, 146 Fla. 206. 

67 C J. P 1139 note 81. 


Company’s cliarter aa controlling over 
general statute 

Where charter of water company 
contained provision authorizing town 
to purchase franchise and corporate 
property on vote of two thirds of 
voters present at town meeting, town 
could purchase company's franchise 
and corporate property pursuant to 
charter provision without also com¬ 
plying with general statute authoriz¬ 
ing cities and towns as part of their 
municipal functions to obtain water 
supply from any corporation —Co- 
hasset Water Co v Town of Cohas- 
set, 72 NB2d 3, 321 Mass 137 

46. Ohio—^Moore v Elmore, 13 Ohio 
NP,NS. 65 

47. N C —Asbury v Town of Albe¬ 
marle, 78 SE 146, 162 NC 247. 
44 LRA,NS, 1189 

67 C J p 1140 note 87 I 

48- U S —National Waterworks Co 
V Kansas City, Mo, 62 F 853, 10 
CCA 653, 27 LB A 827 

49. Mont—Carlson v Helena, 102 P 
39, 39 Mont 82, 17 Ann Cas 1233 

67 C J p 1140 note 89. 

50. N C —^Asbury v Town of Albe¬ 
marle, 78 SE 146, 162 NC, 247, 44 
LRA,lsrS, 1189 

67 C J p 1141 note 90. 
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51. N C —Asbury v Town of Albe¬ 
marle, supra. 

52. Ark—^Yancey v City of Searcy, 
212 SW2d 546, 213 Ark 673 

Espedlency as jnstlflcatioxL 

Ultra vires purchase of water com¬ 
pany by second class city could not 
be justified on plea of expediency 
based on fear that city would lose 
classification rating made by inspec¬ 
tion and rating bureau if city failed 
to get better water protection —Yan¬ 
cey V City of Searcy, supra. 

53. Ark—Yancey v. City of Searcy, 
supra 

54. Cal—^Durant v City of Beverly 
Hills, 102 P2d 769, 39 Cal App 2d 
133 

55. Ky—^Ryan v City of Louisville, 
118 SW 992, 133 Ky 714 

67 C J p 1141 note 93 

56. N Y —^Hatch v President and 
Trustees of Village of Monticello, 
171 NYS 1050, 184 App Div 450, 
affirmed 126 NE 909, 227 N.Y. 644 

67 C.J p 1141 note 94. 

57. Cal—Orcutt v Pasadena Land, 
etc, Co, 93 P. 497, 152 Cal. 699 

Submission of QLuestion as to con¬ 
tract for purchase see infra 5 237 b. 
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works system Accordingly, under certain cir¬ 
cumstances an adverse vote of the electors may 
terminate the right of a municipal corporation to 
proceed further for the acquisition of a plant un¬ 
der the resolution by which the matter was submit¬ 
ted to the electors,and undue delay on the part 
of a municipal corporation, after the initiating of 
proceedings, in submitting to electors the matter of 
acquiring an existing system may bar the munici¬ 
pal corporation from maintaining the proceeding so 
initiated 

Consent of, and proceedings before, state cnithor- 


WATERS § 236 

ities. Under some statutes the consent of the pub¬ 
lic service commission is necessary m order that a 
municipality may acquire an existing water sys¬ 
tem and this is so even where the municipality 
has an option or statutory option to purchase the 
existing waterworks However, in other Juris¬ 
dictions the right of a municipal corporation to 
purchase a water system from a water company 
without the consent of the conservation commission 

has been recognized.®^ 

Time for acquisition Statutory limitations as to 
the time within which the authority of a municipal- 


58 Mich—Schurtz v City of Grand 
Bapids, 175 NW 421, 426, 208 

Mich 510 

67 C J p 1141 note 96 
Dependent on method of financlngr 
Where funds for defraying: cost of 
acquisition or construction of water 
plants in third class city are to be 
raised by sale of direct obligation 
bonds, the question of acquisition or 
construction of plants must be sub¬ 
mitted to voters of city at an elec¬ 
tion held for that purpose and ap¬ 
pointment of city utility commission 
IS not required —King: v Rowland, 
168 S W 2d 755, 293 Ky 198 

Dzception as to extension of exist¬ 
ing' system 

(1) Where contemplated water sys¬ 
tem was an addition to an already 
existing system, the city council had 
authority to make such addition with¬ 
out a vote of electors—^Holland v 
Heavlin, 300 NW 777, 299 Mich 466 

(2) The construction of an intake 
crib, pumping stations, and pipe line 
from the city to the lake, and addi¬ 
tional reservoirs was but the "ex¬ 
tension of the existing water system" 
of the city lather than the "acqui¬ 
sition of a public utility," and hence 
the commissioners of the city were 
authorized to contract for the con¬ 
struction thereof without a vote of 
the electors of the city —White v 
Welsh, 289 NW 279, 291 Mich 636 

Propriety of 'ballot 

Ballot which required voter to ex¬ 
press himself on qiiestion of whether 
all or none of electric utility, water 
utility, and gas utility should be pur¬ 
chased by mumcipality was fatally 
defective notwithstanding all three 
utilities were owned by the same pub¬ 
lic utility—Public Service Co of In¬ 
diana V City of Aurora, 19 NE 2ci 255, 
215 Ind 311 

Number of favorable votes required 

Under statute providing that two 
thirds vote of city counsel to acquire 
municipal waterworks must be con¬ 
firmed by majority of qualified vot¬ 
ers at a regnlar election, or at a spe¬ 
cial meeting, confirmation need mere¬ 
ly be by majority of voters qualified 
and actually voting, and not major- 

94 C J S —3 


ity of those qualified and entitled to 
vote—Laconia Water Co v City of 
Laconia, NH, 112 A 2d 58 
Election held valid 
Or—City of Salem v Oregon-Wash- 
ingiton Water Service Co, 23 P 2d 
539, 144 Or 93 

59. Pa—City of Williamsport v 
Williamsport Water Co , 150 A 652, 
300 Pa. 439 

60 Pa—City of Williamsport v 
Williamsport Water Co, supra 

61. Pa—In re Acquisition of Water 
System m White Oak Borough, 93 
A 2d 437, 372 Pa 424—White Oak 
Borough Authority v Pennsylvania 
Public Utility Commission, 103 A 
2d 502, 175 Pa Super 114—Ver¬ 
sailles Tp Authority v City of Mc¬ 
Keesport, Com PI, 99 PittsbLegJ 
216, affirmed 90 A 2d 581, 171 Pa 
Super 377 

67 C J p 1142 note 99 
No retroactive effect 

Retroactive effect has been denied 
to some statutes of this type in re¬ 
spect of proceedings to acquire which 
were actually pending when the pub¬ 
lic service act took effect—Borough 
of Reynoldsville v Reynoldsville Wa¬ 
ter Co, 92 A 1082, 247 Pa 26—67 C 
J p 1142 note 1 

Method of acquisition, or transfer as 
immaterial 

The provision of the public utilities 
law requiring Public Utility Commis¬ 
sion's approval before utility can 
transfer to municipality by any meth¬ 
od or device any property is broad 
enough to include any legal form or 
method of acquisition of property by 
municipality, and embraces the ac¬ 
quisition by a municipality of proper¬ 
ty of a public utility, whether the 
method of transfer is by agreement 
of purchase and sale or by proceed¬ 
ings instituted to compel its transfer 
to the municipality —Burgess and 
Town Council of Borough of Potts- 
town V Pennsylvania Public Utility 
Commission, 19 A 2d 610, 144 Pa Su¬ 
per 220 

Procedure on application for approval 
of acquisition 

(1) The Public Utility Commis¬ 
sion's refusal of water company's mo- 
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tion to dismiss borough's application 
for approval of its acquisition of such 
company’s plant as not containing de¬ 
scription of plant, statements of cost 
of operation and revenue thereof, pre¬ 
cise manner of financing purchase, 
and borough's borrowing capacity, or 
copy of borough’s resolution author¬ 
izing purchase, was not an "order” 
reviewable by superior court on ap¬ 
peal under Public Utility Law, as 
commission had full authority over 
procedural matters raised by motion 
—Mercer Water Co v Pennsylvania 
Public Utility Commission, 46 A 2d 
597, 169 Pa Super 69 

(2) Examination of books of com¬ 
pany in course of proceedings before 
public utility commission see infra 
§ 238 c 

Statutory change pending application 
Where borough’s application for 
certificate of public convenience evi¬ 
dencing approval of acquisition by 
the borough of waterworks was filed 
while the public service company law 
was in force, but was not completed 
before the enactment of the public 
utilities law of 1937 which provided 
that all proceedings pending under 
act repealed should continue and re¬ 
main in full force and might be com¬ 
pleted under the provisions of act of 
1937, It was the duty of the Public 
Utilities Commission to proceed with 
the pending application just as 
though the public service company 
law still remained in force, and to 
follow the procedure laid down by 
the supreme and superior courts un¬ 
der such law governing applications 
by municipality to acquire works and 
property of water company —Burgess 
and Town Council of Borough of 
Pottstown V Pennsylvania Public 
Utility Commission, 19 A 2d 610, 144 
Pa Super 220 

62. Pa —^White Oak Borough Author¬ 
ity V Pennsylvania Public Utility 
Commission, 103 A 2d 602, 175 Pa, 
Super 114 

63 NT —Town of Mamaroneck v 
New York Interurban Water Co, 
190 NTS 580, 198 AppDiv. 396, 
motion denied 136 NE 933, 233 N 
T 598 and affirmed 135 NE. 962, 
233 NT. 666 
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ity to acquire an existing system is to be exercised 
are given effect 

Joint acquisition by sevoal municipalities Under 
some circumstances two or more municipalities may 
act to acquiie jointly a common water supply, the 
rights, liabilities, and relationship of the municipali¬ 
ties depending on the circumstances and the provi¬ 
sions of the applicable statutes and oidmanccs 

City's acquisition of town's watei system In a 
proper case a city may take over the water system 
of a town whose territory has been annexed by the 
city 66 

§ 237. - Option or Offer and Contract to 

Purchase 

a In geneial 

b Popular or official appioval 
c Property included 
d Payment or retention of price 
e Remedies 

a. In General 

>Vhen duly authorized a municipality may generally 


enter Into an agreement for the purchase of an existing 
system, and the franchise or charter of a water com¬ 
pany may generally provide for an option on the part 
of the municipality to purchase the plant under certain 
conditions 

While some controlling statutes have not author¬ 
ized the municipal corporations to which they apply 
to acquire by agreement a system owned and op¬ 
erated by a water company ,6^ when duly authorized 
a municipality may generally enter into an agree¬ 
ment for the purchase of an existing system 6S 
So, also, when duly authorized, a municipality, in 
granting a franchise to construct and operate a 
water supply system to a corporation^^ or to a 
private individual'^o niay reserve to itself an option 
to purchase the plant after a certain time, and such 
an option may, under due authority, be included in 
a contract between the municipality and a vatei 
company for a supply of water ,'^1 but the power 
of the municipality in this regard has been denied 
where such power is not expressly conferred'^- A 
statute empowering a town to purchase a water 
company under the company's chaiter contract ivith 


64. NY—Zieglei v Chapin, 27 NE 

471, 126 NY 342 
67 C J p 1142 note 3 

65 Ill—People ex rel Morgan v 

Village of Berkeley, 98 N E 2d 743, 

409 Ill 160 

67 C J p 1139 note 81 [b] 

Control by ooimmssion; municipali¬ 
ties bound 

Where villages enacted identical or¬ 
dinances providing for joint acquisi¬ 
tion and operation of a common wa¬ 
ter supply, and ordinances provided 
for appointment of commissioners to 
act as members of water commission 
with powers and duties as prescribed 
in Revised Cities and Villages Act, 
commission rather than villages had 
power to acquire water supply, and 
where one village entered into con¬ 
tract with commission for water, the 
other village could not withdraw 
from the joint undertaking, but had 
duty under statute to contract with 
commission for water supply for its 
inhabitants —People ex rel Morgan v 
Village of Beikeley, supra 

66 Mich—Royal Oak Tp v City of 
FeindaJe, 15 N W 2d 707, 309 Mich 
458 

possible ompausuent of township 
bonds 

Where township water system pro¬ 
duced substantial income after al¬ 
lowance for bond retirement, town¬ 
ship, which had supplied water to 
former township teirilory for sever¬ 
al years after its annexation by city, 
was not entitled to enjoin city from 
taking over operation of water system 
in such territory on ground that 


rights of holders of township water 
supply system revenue refunding 
bonds would be impaired—Royal Oak 
Tp V City of Femdale, supra 
Payment originally made by property 
owners 

Where that portion of township wa¬ 
ter system in area which was a part 
of township prior to annexation by 
city was paid for with money obtain¬ 
ed from property owners, water sys¬ 
tem when installed did not become 
property of township, and no absolute 
ownership passed to city on annexa¬ 
tion of the area, and the fact that 
action of city in taking over water 
system in annexed territory would 
impair, to some extent, remaining 
portion of township’s water system 
did not entitle township to enjoin 
city from operating water supply 
system in annexed territory—Royal 
Oak Tp V City of Femdale, supra. 
67. N Y —In re White Plains Water 
Com’rs, 68 NE 348, 176 NY 239 
67 C J p 1143 note 7 
Existence of municipality’s option or 
privilege to purchase as affecting 
water company's right to buy from, 
or sell to, third person see infra § 
259 

! 6S. Mass ■—Inhabitants of Revere v 
Revere Water Co , 105 NE 628, 218 
Mass 161 

67 C J p 1143 note 8 

69 Neb —^Hevelone v City of Bea¬ 
trice, 234 NW 791, 120 Neb 648 | 
67 C J p 1143 note 9 
Statutory condition, limitations 
Statute providing that it should be 
lawful after twenty years from intro¬ 

34 


duction of water into any place, for 
the town, borough, city, or distiict 
m which public service companv shall 
be located to become owners of such 
work by pacing net cost of ercclin^ 
and maintaining the work, makes it 
a condition of charter of public sen- 
ice company incorporated thereunder 
that municipality shall, after twopnt’s 
years, ha\e right to adverse and com¬ 
pulsory acquisition of waterworks 
operated by public service compan^ , 
but the statute is operative only 
where acciuisition by municipality is 
sought from public utility incorpo¬ 
rated undei, and deriving its po'weis 
through, the same act, and has no 
application where municipality oper¬ 
ates public utility beyond its corpo¬ 
rate limits, and act did not author¬ 
ize Borough Authority to acquire, T)\ 
compulsory process, water facilities 
owned and operated by city v ithin 
the borough, and in absence of agree¬ 
ment by city to such acquisition, 
Public Utility Commission was With¬ 
out jurisdiction to issue certificate of 
public convenience approving acquisi¬ 
tion of such tacilities—^White Oak 
Boiough Authority v Pennsylvania 
Public Utility Commission, 103 A 2d 
502, 175 Pa Super 114 

70 Idaho —Jack v Orangeville, 74 
P 969, 9 Idaho 291 

71 N J —Livermore v Millville, 59 
A 217, 71 N J Law 503, afilrired 
62 A 408, 72 N JLaw 222 

67 C J p 1143 note 11 

72 NY—In re White Plains Wa¬ 
ter Commissioners, 68 NE 348, 176 
NY 239 

67 CJ p 1143 note 12. 
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the state to which the town is not a party is not in¬ 
valid 

Such a reservation is not in the natuie of a 
provision for a forfeiture/^ but has been regarded 
as imposing a contractual obligation on the owner 
of the water system So also, courts have so con¬ 
strued some contract provisions as to impose on the 
municipality the obligation either to purchase, or 
to extend or renew, the contract or franchise ,'7® 
but where the franchise ordinance in one clause 
reserves to the municipality the option to purchase 
and in another the option to renew the contract, the 
view has been taken that neither clause imposes 
on the municipality any obligation or duty unless 
it exercises the privilege or option given While 
the above reservation does not necessarily prevent 
the municipality from subsequently constructing wa¬ 
terworks of Its own, as discussed supra § 235, the 
view has been taken that where, pursuant to statute, 
a water company has elected to offer to sell its 
system to a municipality and the municipality has 
duly accepted such offer, the municipality cannot 
thereafter proceed to construct its own system un¬ 
der the alternative authority to do so given by the 
statute 

The franchise rights and pruileges in the ordi¬ 
nance constitute a consideration for the option to 
purchase/9 and the benefits accruing to the mu¬ 
nicipality and its inhabitants by service rendered, 
together with the option to purchase, constitute a 
consideration for the fianchiseSO The reservation 
of an option is to be construed in the sense in which 
the language of the contract may be supposed to be 
understood by the parties when the contract was 
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made Such reservation is not to be more strict¬ 
ly construed against the municipality than against 
the water company,®^ and m fact doubts as to 
the intention of the parties have been resolved in 
favor of the municipality rather than of the water 
company S3 The agreement of the owner of a 
water system, contained in an option, that the mu¬ 
nicipality shall have the right to purchase has been 
regarded as a continuing and irrevocable offer, 
and if the municipality once positively elects to take 
the plant, there is then a complete contiact to 
sell and purchase,85 provided the prerequisites or¬ 
dained by the contract containing the option have 
been observed, such as the giving of notice by 
the municipality of the intention to purchase,^® or 
payment or tender of the price, if that has been 
fixed 87 The contract created by such an election 
cannot be rescinded without mutual consent/® In 
order, however, that there may be an enforceable 
contract to purchase under an option in a franchise 
ordinance®^ or other contract,9® it must appear that 
the municipality has actually elected to exercise the 
option; and, in general, a municipality does not 
become obligated to purchase a plant before con¬ 
ditions precedent to the existence of such obliga¬ 
tion have occur! ed 9i 

Where the charter of a water company which 
gives a manicipality the right to purchase the 
waterworks system of such company is accepted by 
the company, there exists in substance a continu¬ 
ing offer on the part of the company to sell,92 and 
any contract by the company inconsistent with the 
right of the municipality to purchase is contrary to 
such charter and void as against the municipality ,93 
and on due acceptance by the municipality thcie 


73 Mass —In re Opinion of the Jus¬ 
tices, 14 NE2d 468, 300 Mass 607 

74- Ind —^Valparaiso City Water Co 

V Valparaiso, 69 NE 1018, 33 Ind 
App 193 

75 Ind—^^"alpaIalso City Water Co 

V Valparaiso, supra 

76 Ky—Benjamin v Mayfield, 186 
SW 169, 170 Ky 446 

67 C J p 1143 note 15 
Compulsory purchase undei statute 
on failure to renew contract see 
supra § 236 

77, US —City and County of Denver 

V New York Trust Co, Colo, 33 
set 657, 229 US 123, 57 L Ed 
1101 

67 C J p 1143 note 1C 

78 Mass —Revere Water Co v Wm- 
throp, 78 NE 497, 192 Mass 455, 
error dismissed 28 S Ct 253, 207 
U S 604, 52 LEd 360 

79. Ala—City of Andalusia v. Ala¬ 


bama Utilities Co, 133 So 899, 222 
Ala 689 

80 Ala—City of Andalusia v Ala¬ 
bama Utilities Co, supra 

81 Ind —Valparaiso City Water Co 

V Valparaiso, 69 NE 1018, 33 Ind 

App 193 I 

82 Ind —^Valparaiso City Water Co 

V Valparaiso, supra 

83 Ind —^Valparaiso City Watei Co 

V Valparaiso, supra 

84 US —Slocum v City of North 
Platte, Neb, 192 F 252, 112 CCA 
610 

85. Ala —Alabama Water Co v City 
of Anniston, 110 So 36, 215 Ala 
120 

67 C J p 1144 note 25 

86. Ind—^Valparaiso City Water Co 

V Valparaiso, 69 NE 1018, 33 Ind 
App 193 

67 C J p 1144 note 27 
I 87. N J—Jersey City v Flynn, 70 A 
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497, 74 NJEq 104, modified on 
other gi ounds 76 A 3, 76 NJEq 
607 

88 Kan —Cherryvale Water Co v 
Cherry\ale, 69 P 176, 05 Kan 219 

89 US —City and County of Denver 
V New Yoik Trust Co, Colo, 33 
set 657. 229 US 123, 57 LEd 
1101 

67 C J p 1144 note 30 

90 Ky —Kenton Water Co v City 
of Covin&ton, 161 SW 988, 156 Ky 
569 

67 C J p 1144 note 31 

91 Was —Superior Water, Light & 
Power Co v City of Supeiior, 181 
NW 113, 183 NW 254, 174 Wis 
257 

67 C J p 1145 note 32 

92 Mass —Braintree Water-Supply 
Co v Braintree, 16 NE 420, 146 
Mass 482 

93 Mass —Braintree Water-Supply 
Co v Braintree, supra. 
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is a complete and binding contract of sale and pur¬ 
chase However, where a water company’s char¬ 
ter provision providing for the city’s purchase of 
the company contemplated that the corporation 
would continue in existence, the option would die 
when the corporation went out of existence and 
the city would have no right, under such charter 
provision, to purchase the water system of a suc¬ 
cessor corporation Under certain circumstances 
a municipality may contract under one of several 
statutes in purchasing an existing system 

Construction of option in light of statute While 
there is apparently authority for the view that a 
corporate assignee of a franchise containing an op¬ 
tion to purchase, given by ordinance, may be bound 
by the terms of such ordinance notwithstanding a 
statutory provision gives water companies the right 
to enter municipalities and install a plant,^*^ and an 
option in a franchise purporting to give the right 
to purchase on the expiration of a specified period 
has been construed as intending to give the mu¬ 
nicipality an absolute right to purchase after such 
period, notwithstanding a statute conferred on mu¬ 
nicipalities the right to acquire a water system after 
the lapse of a period greater than that mentioned 
in such option,^ s where the reservation of the right 
to purchase merely recognized powers conferred on 
the municipality by statute, the rights of the mu¬ 
nicipality under such reservation are no greater than 
those so conferred by statute ^9 

Abrogation or cancellation of option. An option 
to purchase which provides that the purchase price 
should be payable in part by the municipality’s as¬ 
suming the payment of part of the vendor owner’s 
mortgage bonds and in part by the exchange of 
municipal bonds for part of such mortgage bonds 
is not necessarily abrogated or canceled by the sub¬ 
sequent cancellation or retirement of such mortgage 
bonds ^ 

Inspection of hooks and vouchers. Where the 


purpose of a provision in a contract between the 
owner of a water system and a municipality giving 
the municipality the right to inspect the books and 
vouchers of such owner at any and all times is to 
give the municipality an opportunity to learn the 
true conditions before exercising its option to pur¬ 
chase, the municipality is entitled to such inspection 
even m the absence of the exercise of such option ^ 

Validation or ratification of ultra vires contract. 
An ultra vires contract or option of a municipality 
to purchase a water system may be validated by a 
subsequent statute giving the necessary power ^ 
The validation or ratification by statute may be 
conditional ^ When the municipality attempts to 
avail itself of the granted power it must proceed in 
accordance with the requirements of the validating 
statute 5 Under certain circumstances a munici¬ 
pality may ratify and adopt a contract to purchase, 
the binding effect of which is doubtful because of 
alleged irregularities in proceedings for the pur¬ 
chase ® 

Obligations imposed on contractor and vendor 
Questions as to what obligations are imposed on the 
contractor and vendor by his contract with a munici¬ 
pal corporation to construct a water system, and to 
sell and convey to the municipal corporation if it 
elects to purchase are determinable by the terms and 
construction of the provisions of the contract'^ 

b. Popular or Official Approval 

Provisions requiring the approval of the electors or 
the municipal officers as a prerequisite to the acquisition 
of an existing waterworks must be complied with 

A provision of a municipal charter making a vote 
of the electors a prerequisite to the acquisition by 
the municipal corporation of any public utility has 
been given effect where the municipal corporation 
has reserved in a franchise ordinance the option to 
purchaseand an option to purchase may be ultra 
vires for failure to include an express provision for 
submission of the question of purchase to tlie voters 


94 Mass —^Braintree Water-Supply 
Co V Braintree, supra 
95- Ky—Kentucky Water Service 
Co V City of Middlesboro, 247 S 
W2d 40 

96. Mass —Seward v Revere Water 
Co, 87 ISTE 749, 201 Mass 463 

67 C J p 1145 note 36 

97. Pa—^New Cumberland Borough. 

V Riverton Consol Water Co, 81 A 
648, 232 Pa. 526 

98. Pa—^New Cumberland Borough 

V Riverton Consol Water Co, su- 
pra. 

99. Pa—^Borough of Monessen v 
Monessen Water Co, 89 A. 829, 243 
PSm 5 3a 


1. Ala—^Alabama Water Co v City 
of Anniston, 110 So 36, 215 Ala 
120 

67 C J p 1145 note 40 

2. N J —Town of Boonton v United 
Water Supply Co, 91 A 814, 83 N 
JEq 636, arnrmed 93 A 1086, 84 N 
JEq 197 

Inspection to determine cost where 
statute gives nght to purchase at 
cost plus interest see infra § 238 c 

3. Me —Phillips Village Corp v 
Phillips Water Co, 71 A. 474, 104 
Me 103 

67 C J p 1146 note 42 

4 . Md—Havre de Grace Water Co 
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of Harford County v City of Havre 
de Grace, 132 A 768, 150 Md 241 

67 C J p 1145 note 43 

5. Me—Phillips Village Corp v 
Phillips Water Co, 71 A. 474, 104 
Me 103 

67 C J p 1146 note 44 

6. Mass —Seward v Revere Water 
Co, 87 NB 749, 201 Mass 453 

7. N J —Jersey City v Flynn, 70 A 
497, 74 KJEq 104, modified on 
other grounds 76 A- 3, 76 NJ Eq 
607 

67 C J p 1145 note 46 

8. US —City and County of Denver 
v Kew York Trust Co, Colo, 33 
set 657, 229 US. 123, 67 LEd. 
1101 . 
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of the municipality in accordance with the require¬ 
ment of the municipal charter ® So, also, there must 
be due compliance with the provision of a contract 
giving a town the privilege to purchase if the town 
should, at a meeting duly called for that purpose, 
vote to purchase Where, after a failure of a 
water company and a municipality to agree on the 
terms of a proposed contract to purchase, the com¬ 
pany offers to sell at a specified price and a mu¬ 
nicipal resolution is enacted accepting the offer, 
contingent on favorable action by the voters of 
the municipality, the view has been taken that a con¬ 
tract results when there is a favorable vote by the 
voters, at least against a taxpayer of the munici¬ 
pality 

Under some statutes certain officers of the mu¬ 
nicipality may determine the provisions of a pro¬ 
posed contract for the purchase of an existing sys¬ 
tem, without the consent of the voters of the mu¬ 
nicipality,^^ and, while such officers may, in the 
absence of a provision to the contrary, obtain an 
expression of the views of the voters before pro¬ 
ceeding to determine the provisions of the proposed 
contract, the officers do not thereby limit their 
statutory authority'll Where, however, such a stat¬ 
ute contemplates and requires that a majority or 
the prescribed proportion of the voters shall act 
either by ratifying or rejecting a proposed contract, 
a binding contract arises when, 1-5 and only when,!-® 
it IS ratified by a majority of the voters, which con¬ 
tract may not thereafter be rescinded without the 
consent of both parties thereto i*^ The warrant for 
the election must show that a proposed contract of 
purchase is being submitted;!-® and an affirmative 
vote only on the general proposition whether a pur¬ 
chase shall be made does not create a binding con¬ 
tract 

Time for acceptance by electors. Where pro- 
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vision is made by statute for an offer by a water 
company to sell to a municipality and for acceptance 
by the municipality by vote of the electors of the 
municipality, the necessity for the acceptance of 
the offer within a reasonable time has been recog- 
ni 2 ed ,20 notwithstanding the absence from the stat¬ 
ute of any provision as to the time for acceptance ;3i 
but, in the absence of a provision to the contrary, 
the mere fact that the offer has once been rejected 
by the voters does not prevent a subsequent ac¬ 
ceptance by them which occurs within a reasonable 
time after the offer is made 22 

Effect of assent Where there is a continuing 
offer to sell and, under the applicable statute, the 
authority of a municipality to purchase is condi¬ 
tioned on the assent of a certain majority of voters 
at a town meeting, on due assent by the voters the 
water company acquires rights which may not be 
taken away by an attempted rescission of the vote 23 

Approval or consent of municipal officers. Where 
a statute requires the consent of certain officers of 
a municipality to the purchase by it of an existing 
system, affirmative action by such officers is neces¬ 
sary to constitute consent,*2^ and, in the absence of 
such action, a purported acceptance by popular vote 
of an offer of a water company to sell to the mu¬ 
nicipality does not create an enforceable contract 25 

Personal interest of officer conducting election 
The mere fact that an officer of the vendor company 
acted as moderator at a town meeting which by vote 
authorized him to appoint committees to consider 
and report on a proposed purchase does not render 
a contract of purchase void in the absence of a 
showing that such officer acted corruptly 26 

Number of favorable votes The view has been 
taken that, except as there may be a requirement 
to the contrary,27 where the approval of a majority 


9. Md—Havre de Grace Water Co 
of Harford County v City of Havre 
de Grace, 132 A 768, 150 Md 241 

10. Me —Inhabitants of Strong v 
Strong Water Co, 85 A 1062, 110 
Me 256 

11. N J —Adams v Horton, 116 A 
426, 07 3Sr JLaw 312 

67 C J p 1146 note 64 

12. Mass —^Revere Water Co v Win- 
throp, 78 NE 497, 192 Mass 465, 
error dismissed 28 S Ct. 253, 207 
US 604, 52 LEd 360 

13. Mass —Revere Water Co v Wln- 
throp, supra. 

14. Mass —Revere Water Co. v Wln- 
throp, supra. 

16. Mass —Cohasset Water Co, v 
Town of Cohasset. 72 KE.2d 3, 321 


Mass 137—Revere Water Co v 
Winthrop, 78 NE 497, 192 Mass 
465, error dismissed 28 S Ct 263, 
207 US 604, 62 LEd 360 

16 Mass —Revere Water Co v Win¬ 
throp, supra 

17. Mass —Cohasset Water Co v 
Town of Cohasset, 72 NE2d 3, 
321 Mass 137—Revere Water Co v 
Winthrop, 78 NB 497, 192 Mass 
465, error dismissed 28 S Ct 253, 
207 US 604, 62 LEd 360 

18. Mass —^Revere Water Co v. Win¬ 
throp, supra. 

18. Mass —Revere Water Co v Win¬ 
throp, supra. 

67 C J p 1147 note 62 

20. Mass —Revere Water Co. v. Win¬ 
throp, supra. 


21. Mass —^Revere Water Co v Win¬ 
throp, supra. 

22 Mass—Revere Water Co v Win¬ 
throp, supra 

23. Mass—Braintree Water Supply 
Co V Braintree, 16 NE 420, 146 
Mass 482 

24 Mass —Revere Water Co v Win¬ 
throp, 78 NE 497, 192 Mass 455. 
error dismissed 28 S Ct 253, 207 
US 604, 62 LEd 360 

25. Mass —^Revere Water Co v Win¬ 
throp. supra. 

28. Mass—Seward v Revere Water 
Co, 87 NE 749, 201 Mass 453 

27. Mass —Cohasset Water Co v. 
Town of Cohasset, 72 N B 2d 3, 321 
Mass 137, 
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of voteis looking to the acquisition of an existing 
system under a contiact or option is required a 
majorit}’ of the votes cast is sufficient 28 

c. Pioperty Included 

What pioperty is included in a contract for the pur¬ 
chase of a water system depends on the terms of the 
contract and the power of the municipality 

The determination of the question as to what 
property is included in a contiact for the purchase 
of a water system depends on the terms of the con¬ 
tract and the powder of the municipality The fact 
that a water company, with the consent of the mu¬ 
nicipality which granted its franchise, extended a 
branch pipe line beyond the city limits does not 
prevent the operative effect of a contract by the 
municipality to buy the entire system,20 and where, 
in such case, the municipality elects to exercise its 
option to purchase, such election includes a portion 
of the S 3 'Stem outside the municipal limits 81 

In general, the municipality is obliged to pay for 
whatever property it assumes to take under the 
contract ,82 and the view has been taken that, even 
though certain pipes were not laid and approved 
in strict accordance wuth the contiact, the munici¬ 
pality was obliged to take such pipes if they were 
still in use, with the rest of the system which it de¬ 
sired to take, where the voters of the municipality 
had elected to take the entire system 83 However, 
in such case the municipality is not obliged to pay 
for pipe w'hich w^as not approved as lequired by the 
contract and which was not in use at the time of the 
purchase 84 The fact that a municipality has re¬ 
served the option to purchase a water system does 
not necessarily require the owner to keep its orig¬ 
inal equipment for the entire option period 25 

Service pipes As between the municipality and 
the vendor owners, the service lines between the 
mams and the property line of its consumers belong 
to such owners, whether put in by such owners or 
by consumers, wheie the franchise does not specify 


who shall pay the expense of putting m such service 
lines 86 

d. Payment or Retention of Price 

In general, contract provisions as to the municipal¬ 
ity's payment of the purchase price are controlling 

In general, contract provisions as to the payment 
of the purchase price by a municipality for the 
pui chase of an existing waterworks are controlling 
* and must be complied with 87 Thus, where the pur¬ 
chaser’s right to possession is dependent on pay¬ 
ment or tender of the purchase price, payment or 
due tender must be made in order to give such right, 
as discussed infra § 239 Where a contract between 
a municipality and a watei works company required 
that, if the municipality desired to purchase the 
works, the purchase price as determined by arbitra¬ 
tors should, to the extent of outstanding bonds, be 
paid to the trustees for the bonds, and the munici¬ 
pality made manual tender to the trustee under a 
mortgage securing the bonds of the amount deter¬ 
mined, and after rejection thereof deposited the 
same as a separate fund in a public treasury and 
later deposited it in court, the tender was suffi¬ 
cient 88 The view has been taken that an amount 
for an item for laying certain extensions after the 
arbitration to determine value was commenced, and 
payable under a separate contract, need not be in¬ 
cluded in the amount of the tender 89 Assumption, 
by the municipality, of the payment of obligations 
of the vendor wffiich are a lien on the water system 
may constitute payment pro tanto Parties to a 
j contract for the purchase of waterworks by a mu- 
I nicipal corporation aie charged wiih knowledge of 
conditions on which municipal bonds for the balance 
I of the purchase price could be issued and are pre¬ 
sumed to have contracted in the light of such con¬ 
ditions 

Retention of paft of purchase price as security for 
performance Where the contract permits the re¬ 
tention by the purchaser of a specified amount out 


28 Conn —Southington v Southing¬ 
ton, 69 A 1023, SO Conn 646, 13 
Ann Cas 411 

67 C J p 1147 note 66 

29- U S —City of Omaha v Omaha 
Water Co, Nob, 30 S Ct 615, 218 
US 180, 54 LEd 991, 48 LRA, 
NS, 1084 

67 C J p 1147 note 68 

Power of municipal coiporation as to 
acquisition, operation, and mainte¬ 
nance of waterworks beyond its 
limits m general see Municipal Coi- 
porations § 1059 f 

30 US —^Ashland Waterworks Co v 
City of Ashland, Ky , 251 P 492, 163 
CCA 486 


31 US —Ashland Waterworks Co v 
City of Ashland, supra 

67 C J p 1147 note 70 

32. N J —Town of Boon ton v United 
Water Supply Co, 102 A 454, 88 N 
JEq 61 

33. N J —Town of Boonton v Unit¬ 
ed Water Supply Co, supra 

34. N J—Town of Boonton v United 
Water Supply Co, supra 

35. Pa —Borough of Monessen v 
Monessen Water Co, 89 A 829, 243 
Pa 53 

36 Kan —City of Baxter Springs v 
Bilger's Estate, 204 P 678, 110 

Kan 409 


37 Wis —City of Eau Claire v Eau 
Claiie Water Co, 119 NW 555, 137 
Wis 517 

38 Wis —City of Eau Claire v Eau 
Claire Water Co , supra 

39 Wis —City of Eau Claire v Eau 
Claire Water Co , supi a 

40 Colo—City of Trinidad v Trim- 
dad Waterworks Co, 184 P 368, 67 
Colo 344 

67 C J p 1148 note 78 

41- Ala—^Alabama Water Co v City 
of Anniston, 135 So 685, 223 Ala. 
355. 
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of the purchase price until the delivery of a valid 
release of the rights of a third person to divert the 
waters of a stream included in the system, the ven¬ 
dor becomes entitled to such amount when,^2 and 
only when,such provision as to the release has 
been complied with In older to avoid the letcntion 
by the purchaser of a part of the purchase price 
because of a failure by the vendor strictly to pei- 
form a provision of the contract, the vendor has 
been permitted to give a bond for reimbursement of 
the purchaser if the latter is subsequently obliged 
to make expenditures because of such lack of strict 
performance 44 

Provision for free use of water Under a con¬ 
tract so providing, the seller of the water system 
may be entitled to the free use of water for the 
purposes mentioned in the contract 45 

e. Remedies 

Remedies available to parties to an option or offer 
OP contract to purchase a waterviorks depend on the 
particular circumstances 

The remedies available to the parties to an op¬ 
tion or offer or contract to purchase a waterworks 
by a municipality depend on the circumstances of 
the particular case and the applicable provisions 46 
In the case of a valid and enforceable contract for 
the purchase of a water system, a suit for specific 
performance may usually be maintained47 by the 
municipality as purchaser ,48 and, in a pioper case, 
the municipality may compel the appointment of 
arbitrators by the vendor water company in ac¬ 
cordance with the reservation of an option to pur¬ 
chase 49 A municipality may by its offer, made in 
a bill to enforce performance of the offer to pur- 
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chase, to take such part of the complete system pro¬ 
vided for by the contract as can be made useful 
by it for Its water supply, waive its right to the 
complete s>stcm so provided for^O and thus lose the 
right to maintain an action for damages for non- 
peiformance in icspect of the part as to which there 
IS a waiver,21 and it may be compelled to take 
and pay for that portion which may be made useful 
to the municipality 22 In a suit by a water com¬ 
pany against a municipality in which plaintiff seeks 
to ha\e the court fix the price and require the mu¬ 
nicipality to pay and take over the system, plain¬ 
tiff’s pleading must show a default by defendant 23 
In a suit by a w^ater company to enjoin a munici¬ 
pality fiom prosecuting proceedings for the appoint¬ 
ment of arbitrators to make a valuation or from 
taking any steps to acquire plaintiff’s waterworks, 
the propriety of requiring from defendant munici¬ 
pality and undertaking to indemnify plaintiff for ex¬ 
penses which might be incurred m the arbitration 
as a condition precedent to rendering inoperative a 
preliminary injunction has been recognized 24 

Avoidance, cancellation, o? ?escission of contract 
or conveyance A town which seeks by its bill m 
equity to rescind a purchase of the w^aterworks and 
plant of a corporation for alleged fraud of the cor- 
poiation IS not entitled to a decree eliminating one 
ot the material elements of the agreement and the 
substitution of something else therefor,25 and in 
such case the town cannot retain the propelty ac¬ 
quired by it under the agreement and have the stip¬ 
ulation as to the price set aside and the amount de¬ 
termined in another way 26 Where no valid and 
binding contract of purchase had been made because 
of noncompliance with statutory requisites, a deed 


42. NJ—Jersey City v Jersey City 
Water Supply Co, 132 A 852, 99 
N JEq 36, affirmed 135 A 918, 100 
NJEq 580 

67 C J p 1148 note 81 

43. NJ—Jersey City v Jersey City 
Water Supply Co, 117 A 626, 93 N 
JEq 620 

67 C J p 1148 note 82 
44 N J—Jersey City v Flinn, 78 A 
391, affirmed 82 A 732, 79 N J Eq 
212 

67 C J p 1148 note 83 
45. Wash—^Duus v Town of Ephra- 
ta, 134 P2d 722, 14 Wash 2d 426 
Constmctxoa of provision, as to pur¬ 
poses of use 

Under contract for sale of water 
system excepting pipe lines to seller's 
buildings and water flowing therein 
for domestic, stock watering, garden 
and lawn purposes, seller's free use 
of water was limited to service of 
buildings existing when contract was 
drawn or replacements thereof by 


means of pipes intended at that time 
for seller’s use or i eplacements, and 
to use of watei for household pui- 
poses, for watering garden grown ex¬ 
clusively for use of occupant house¬ 
holder, and lawn reasonably limited 
in extent by standards of community 
and prior use, and for watezing stock 
grown or maintained on premises, 
and water could not be used for com¬ 
mercial, industrial, or iriigation uses 
—Duus V Town of Ephrata, supra 

46 Kan—Cheiryvale Water Co v 
Cherry vale, 69 P 176, 65 Kan 219 

47. Kan—Chen yvale IVater Co v 

Cherryvale, supra | 

48. Mass —^Revere Water Co v Win- 
throp, 78 NE 497, 192 Mass 455, 
error dismissed 28 S Ct 253, 207 
U S 604, 52 LEd 360 

RI—Town of Bristol v Bristol & 
Warren Waterworks, 19 A 974, 23 
RI 274 

49. Pa —Borough of Huntingdon v 
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Huntingdon Water Supply Co, 101 
A 989, 258 Pa 309 

67 C J p 1148 note 86 

50 R I —Town of Bi istol v Bristol 
& Warren Waterworks, 49 A 974, 
23 RI 274 

51. R I —Town of Bristol v Bristol 
& Warren Waterworks, supia 

52 HI—Town of Bristol v Biistol 
& Warren Waterworks, supra 

67 C J p 1148 note 89 

53 US—Oregon-Washing ton Water 
Service Co \ City of Hoqiuam, C C. 
A Wash, 28 P 2d 676, 29 F 2d 566 

67 C J p 1148 note 90 

54 Wis —Eau Claire Water Co v 
Eau Claire, 106 NW 679, 127 Wis 
154 

55 Mass—Inhabitants of Revere v 
Reveie Water Co, 105 NE 628, 218 
Mass 161 

56 Mass—Inhabitants uf Revere v. 
Revere Water Co , supra 

67 C J p 1149 note 93. 
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delivered to, and recorded by, municipal officers Jn 
purported compliance with an agreement for sale 
and purchase has been canceled at the suit of the 
municipality 

Enforcing right to inspect hooks and vouchers 
The right of a municipality to enforce in equity its 
right to inspect the books of the owner of a water 
system, given by contract for the purpose of per- 
mitting the municipality to learn the true conditions 
before exercising its option to purchase, has been 
recognized 

Time to sue It has been held that a suit by the 
vendor owner to fix the purchase price of a water 
system brought prior to the date of purchase fixed 
by the municipality’s election to purchase under an 
option in the franchise ordinance is premature 

§ 238. - Valuation of Property and Fixing 

Price 

a In general 

b Basis of valuation; elements included 
c Proceedings and determination 

a. In General 

The method of evaluating the property of a water 
company for sale to a municipality depends on the con¬ 
tract provisions, the company's charter, and applicable 
statutes or ordinances 

The method of evaluating the property of a 
water company for sale to a municipality depends 
on the provisions of the contract, the company’s 
charter, and applicable ordinances or statutes 
Where a municipality has the power to acquire a 
water system either by purchase or by the exercise 


of the power of eminent domain, in the event of 
purchase the price may be fixed by agreement with¬ 
out resort to the method of ascertaining the value in 
the event of acquisition under the power of eminent 
domain Provisions of a binding and enforceable 
contract for the purchase by a municipality of an 
existing water system usually will govern where 
such provisions fix the price to be paid,®^ or pro¬ 
vide for the method of valuation of the property for 
the purpose of determining the price,as, for ex¬ 
ample, where the contract provided for a determina¬ 
tion by appraisers or arbitrators chosen by the par¬ 
ties,®^ after the failure of the parties to agree on 
the price,® 5 provided it is sought to acquire the 
property under the contract 

According to some cases, such a provision for 
valuation by appraisers or arbitrators is an essential 
or material part of the contract,®*^ but there is au¬ 
thority for the view that, under certain circum¬ 
stances, the manner of determining the price may 
be a matter of form rather than of substance,®® and 
that the fixing of the value of the property by arbi¬ 
trators or appraisers appointed by the parties, as 
provided for by the contract, is not necessarily of 
the essence of the contract after the municipality 
has duly elected to exercise its option to pur¬ 
chase,®9 at least where the arbitration provided for 
is applicable only to a minor or incidental portion of 
the water system Under the latter view, the ap¬ 
pointment of the arbitrators is not a vital or funda¬ 
mental act, but is an act of administrative detail, 
incident to the contract itself. 

Under some statutes to that effect, provision is 
sometimes made for the appointment of appraisers 


57. Mass —^Revere Water Co v Win- 
throp, 78 NE 497, 192 Mass 455, 
error dismissed 28 S Ct 253, 207 
US 604, 52 LBd 360 

68 N J —Town of Boonton v United 
Water Supply Co, 91 A 814, 83 N 
JEq 536, affirmed 93 A 1086, 84 
ISTJEq 197 

Mandamus to compel inspection of 
corporate books in general see Man¬ 
damus § 223 

59 US —Oregron-Washington Water 
Service Co v City of Hoquiam, C 
C A Wash, 28 P 2d 576, 29 P 2d 566 

60. Mass —In re Opinion of the Jus¬ 
tices, 14 NB2d 468, 300 Mass 607 

61. Minn —Backus v City of Vir¬ 
ginia, 142 NW 1042. 123 Minn 48 

Measure of compensation in case of 
condemnation see Eminent Domain 
§ 144 

62. Ala—^Alabama Water Co v City 
of Anniston, 135 So 585, 223 Ala. 
355 

67 O J p 1149 note 98. 


Construction of agreement 

Under written contract by which 
corporation agreed to install and 
transfer to town a system to con¬ 
nect with town's water supply houses 
built by corporation under federal re¬ 
strictions preventing their sale, and 
town agreed to pay corporation entire 
cost of such installation or so much 
thereof as might be paid by refunding 
to corporation part of amount paid 
by corporation for water furnished 
the houses, corporation was entitled 
to refund on all charges paid for wa¬ 
ter furnished the houses, although 
corporation had subsequently sold 
some of them and purchasers there¬ 
after paid water charges —Mitola 
Bros V Town of North Kjngstown, 
65 A 2d 41, 76 RI 218—Massasoit 
Housing Corp v Town of North 
Kingstown, 65 A 2d 38, 75 R I 211 

63. Kan —Leavenworth v Leaven¬ 
worth City, etc. Water Co, 76 Pi 
451, 69 Kan 82 


Huntingdon Water Supply Co, 101 
P 989, 258 Pa. 309 

67 C J p 1149 note 1 

65. Pa—Borough of Huntingdon v. 
Huntingdon Water Supply Co, su¬ 
pra 

67 C J p 1149 note 2 

66 Kan —Leavenworth v Leaven¬ 
worth City, etc, Water Go, 7 6 P 
451, 68 Kan 82 

67. Ala—City of Andalusia v Ala¬ 
bama Utilities Co, 133 So 899, 222 
Ala. 689 

67 C J p 1149 note 4 

68. R I —^Bristol v Bristol, etc , Wa¬ 
ter Works. 34 A 359, 19 RI 413 

69. Or—City of Dallas v Gates, 289 
P 497, 133 Or 300 

67 C J. p 1149 note 6 

70. Ala—City of Anniston v Ala¬ 
bama Water Co, 93 So 409, 207 Ala. 
497 

71. U S —City of Fayetteville v. 
Fayetteville Water, Light & Pow¬ 
er Co, CCNC, 136 F. 400. 

67 C.J. p 1150 note 8. 


64. Pa.—Borough of Huntingdon v 
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by the court to determine the valuation at which 
a municipality may purchase or for the appointment 
of commissioners by the court to determine the 
pnce if the owner and the municipality are unable to 
agree *^2 Under a provision in an option that, in 
the event of the parties’ inability to agree, the price 
is to be fixed by due process of law, before resorting 
to the courts a party must in good faith have used 
reasonable efforts to effect an agreement on a fair 
price It has been held that a charter provision 
determining the manner of evaluating the property 
of the water company for sale to a municipality 
cannot validly be amended so as to reduce such 
valuation. 

Detenninahon of price preliminary to or follow¬ 
ing decision to acquire or purchase While, under 
the terms of some options, the election to purchase 
IS to be made before the ascertainment of the value 
of the property,under other options the valuation 
may precede the decision of the municipality as 
to whether it will purchase ,^6 and in such a case. 
It has been held that, under some statutes, it is 
not necessary for a municipality to obtain the con¬ 
sent of the state public service commission before 
proceeding to obtain an arbitration as to valuation, 
under the option to purchase, in order to decide 
whether or not to exercise the option ^7 So under 
certain statutes conferring the right to acquire a 
water system owned by a water company, the mu¬ 
nicipality may initiate the proceeding to ascertain 
the price before finally making the election to ac¬ 
quire 

Approval of appraisal by municipal officers 
Where a statutory ratification or validation of an 
ultra vires provision of a contract reseiving an op¬ 
tion to purchase is conditioned on the approval of 
the appraisal by the mayor and city council, such 
approval may be inferred from an ordinance pass¬ 
ed pursuant to the statute submitting the question 
of purchase to the voters of the municipality in ac¬ 


cordance with the statute, even though no express 
approval is shown.*^® Such validating or ratifying^ 
statute has been so construed as not to require a 
submission to the voters prior to approval of the 
appraisal S® 

Deductions or allowances. Where a municipality 
has contracted for the construction of a water sup¬ 
ply system by another under certain plans and 
specifications, and has reserved the right to purchase 
such system, the determination as to the amount of 
deductions from, or abatement of, the purchase price 
because of alleged noncompliance with the contract 
depends on the terms and construction of the con¬ 
tract,but the view has been taken that no deduc¬ 
tion should be made because of a failure to comply 
with a certain provision of the contract where the 
object of such provision has been attained notwith¬ 
standing such noncompliance ^2 

Statutory methods of valuation in lieu of contract 
method. The power of the legislature, under its re¬ 
served power to alter or repeal laws or acts affect¬ 
ing corporations, to provide by statute for a method 
of valuation different from that provided for in a 
franchise ordinance granted by the municipality 
concerned to the water company has been recog¬ 
nized, at least where no obligation of the munici¬ 
pality to purchase under the franchise ordinance has 
arisen 83 

b. Basis of Valuation; Elements Included 

The method used in determining the value of a 
water company, and whether consideration should be 
given to its value as a going concern or as the holder of 
an unexpired franchise, depend on the applicable stat¬ 
utes and ordinances 

There is authority for the view that a court, in 
determining the actual value of a water system un¬ 
der an option to purchase duly exercised, is not 
governed by the same principles as govern in valu¬ 
ing such property for purposes of rate making or 
taxation 84 While the mere cost of reproduction 


72. Mass —Gardner Water Co v 
Gardner, 69 NE 1051, 185 Mass 
190 

67 C J p 1150 note 10 

73. XT S —Oregon-Washlngton Water 
Service Co v City of Hoquiam, C C 
A Wash, 28 P2d 576, 29 P 2d 566 

67 C J. p 1150 note 11 

74. Mass —^In re Opinion of the Jus¬ 
tices, 14 NE2d 468, 300 Mass 607 

75. U S —Slocum v City of North 
Platte. Neb. 192 P. 252, 112 CCA 
510 

Me—^Inhabitants of Strong: v Strong 
Water Co, 85 A. 1062. 110 Me. 256 

70- Pa.—^Borough of Huntingdon v. 


Huntingdon Water Supply Co, 101 
A 980, 268 Pa. 309 

67 C J p 1160 note 13 

77. Pa—Borough of Huntingdon v 
Huntingdon Water Supply Co, su¬ 
pra 

78. Pa.—Borough of New Brighton 
V New Brighton Water Co , 93 A 
327, 247 Pa- 232—^Waynesboro Wa¬ 
ter Co V Public Service Commis¬ 
sion, 7 8 Fa Super 14 3 

Inspection of books of company see 
infra subdivision c 

79. Md—Havre de Grace Water Co 
of Harford County v. City of Havre 
de Grace, 132 A. 768, 150 Md. 241 

80. Md.—^Havre de Graca Water Co 
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of Harford County v City of Havre 
de Grace, supra 

81. N J —Jersey City v Jersey City 
Water Supply Co, 76 A 3, 76 NJ. 
Eq 607 

67 C J p 1150 note 18 

82. NJ—Jersey City v Flynn, 70 A 
497, 74 NJEq 104, modified on 
other grounds 76 A 3, 76 N J Eq. 
607 

67 C J p 1150 note 19 

83. Wis—Superior Water, Light & 
Power Co v City of Superior, 181 
NW 113, 183 NW 254, 174 Wis 
257 

84. Kan—City of Baxter Springs v. 
Bilgeiffl Estate, 204 P. 678, 110 Kan. 
409. 
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has been rejected as too low in determining the 
fair and equitable value,^5 a valuation of the prop¬ 
el ty at the cost of reproduction, less depreciation, 
has been approved,^6 apart from the consideration 
of the value of the franchise and other intangible 
property and the value of the system as a going 
concern, as discussed below Where provisions of 
the contract of purchase fix the rate of depreciation 
which IS to be allowed, such provisions will gov¬ 
ern The view has been taken that the value of 
water lights or privileges owned by the vendor are 
to be included where the statute governing the pur¬ 
chase expressly or impliedly provides for the pay¬ 
ment of the fair value of the property purchased 
It has been held that an amount for an item for 
laying certain extensions after the arbitration was 
commenced, and payable under a separate contract, 
need not be included in the amount of the award 

Value of system as going concern; unexpircd 
franchise Where the contract, option, or applicable 
statute contains a provision for the payment by the 
municipality of the fair and equitable value or a 
like provision, the view has been taken that there 
should be considered as an element of value the 
fact that the plant is an established and going con¬ 
cern,and the commercial value of a waterworks 
plant as a going concern may properly be included 
in the valuation of the plant by the board of ap¬ 
praisers, where the municipality has elected to ex¬ 
ercise its option to purchase, although the ordinance 
exercising such option provides that nothing shall 
be paid for the unexpired franchise of the water¬ 
works company So, according to some cases, the 
fact that the owner has an unexpired franchise 
should be considered,at least where the contract 
especially provides for a consideration of the fran¬ 
chise granted i£^ however, the franchise has 


expired,®^ or a valid statute regulating the purchase 
expressly excludes from the price to be paid the 
\alue of the franchise,95 nothing may be allowed 
for the franchise, and the price cannot be fixed by 
capitalizing earnings 9® So the earnings of a com¬ 
pany which IS in the enjoyment of what is prac- 
ticaliy an exclusive franchise are not a fair meas¬ 
ure of the fair value of the property, apart from 
an exclusive franchise 97 Under the provision of 
the applicable and governing statute directing the 
determination of the fair value of the property for 
the purpose of its use by the municipality, the water 
company's right to lay pipes in the street9S or its 
right to collect water rents99 is not to be considered, 
where the municipality had that nght by virtue of 
legislative authority 

Cost basis Some options contained in franchise 
ordinances provide for the so-called “cost plus“ 
basis of computing the price or valueSo, also, 
applicable statutes have provided for the payment of 
the cost of the franchise, woiks, and property of the 
company involved and for certain additions or de¬ 
ductions therefrom,^ such as the addition of interest 
at a specified rate unless the rate is reduced by 
agreement 3 Where, under the contract, the pur¬ 
chase price IS to be based on the cost of construction 
and the vendor company fails to comply with a pro¬ 
vision of the contract that it shall keep an accurate 
account of expenditures for construction, the cost 
must be based on estimates ^ 

Under statutes permitting a borough m which a 
water company is located to become the owners of 
the company by paying the net cost of erecting and 
maintaining the company's works, the “net cost of 
erecting and maintaining" the works is the original 
cost of erecting plant facilities, additions thereto, 
or replacements therefor, plus the cost of repairs to 


55 us —Xational Waterworks Co 
V Kansas City, Mo, 62 F 853, 
10 CCA 653, 27 LRA 827 

56 US —Wichita Water Co v City 
of -Wichita, DC Kan, 271 F 973, 
reversed on other grounds, CCA, 
280 F 770 

67 C J p 1151 note 24 

87. Ala—Alabama Water Co v City 
of Anniston, 135 So 585, 223 Ala 
355 

67 C J p 1151 note 26 

88 Mass —Gloucester Water Supplv 
Co V Gloucester, 60 N E 977, 179 
Mass 365 

€7 C J p 1152 note 36 

89- Wis —Eau Claire v Eau Clan e 
Water Co. 119 NW 555, 137 Wis 
517 

sa Mass —Gloucester Water Supply 


Co V Gloucester, 60 NE 977, 179 
Mass 365 

G7 C J p 1151 note 26 

91 US —Omaha v Omaha Water 
Co, Neb, 30 S Ct 615, 218 US 180, 
54 LEd 991, 48 LRA.NS, 1084 

92 R I —^Bristol V Bristol, etc , -Wa¬ 
ter Works, 49 A 974, 23 RI 274 

93 Kan—Galena Water Co v Ga¬ 
lena, 87 r 735, 74 Kan 644 

94 US —National Waterworks Co 

V Kansas City, Mo, 62 P 853, 10 
CCA 653, 27 UR A 827 

95 Mass —Gloucester Water Supply 
Co v Gloucester, GO NE 977, 179 
Mass 365 

96 US —^National Water\^orks Co 

V Kansas City, Mo, 62 F 853, 10 
CCA 653, 27 ERA 827 

67 C J p 1151 note 32 
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97. Mass —Gloucester Water Co v 
Gloucester, 60 NE 977, 179 Mass 
365 

67 C J p 1151 note 33 

98. Mass —Newburyport Water Co 

V Newburyport, 47 NE 633, 168 
Mass 541 

99 Mass —Newburyport Water Co 

V Newburyport, supra 

1. Wash —City of Bi emerton v 
Bremerton Water & Power Co , 153 
F 372. 88 Wash 362 
67 C J p 1152 note 38 

2 Mass —Falmouth v Falmouth 
Water Co, 62 NE 255, 180 Mass 
325 

67 C J p 1152 note 39 

3 Mass—In re Opinion of the Jus¬ 
tices, 14 NE2d 468, 300 Mass 607 

4. NT — Town of Boonton v United 
Water Supply Co, 102 A* 454, 88 
NJEql 61 
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the extent that such cost of repairs has not been 
recouped from consumers ^ Under a statutory 
provision to that effect, in determining the value of 
the waterworks system, there must be added to the 
net cost of erecting and maintaining the propert) 
interest at a prescribed rate, deducting from the in¬ 
terest all dividends thcietofore declared ^ 

Time as of which rights of parties detennmed 
Under some statutes controlling a purchase by a 
municipality a valuation of the property as of the 
date of its transfer to the municipality,^ with inter¬ 
est until the date of payment,^ has been approved 
However, it has also been held that the valuation 
of the property and franchise will be fixed as of the 
time of the requisite popular vote which authorized 
their purchase, rather than the time of the convey¬ 
ance 9 

Proceedings in nature of condemnation pioceed- 
tngs In a proceeding in Wisconsin, where provi¬ 
sion for the acquisition of a system owned by a 
water company is made by the public utility law, and 
the proceedings ordinarily, at least, are in the natuie 


of condemnation proceedings, as discussed supra § 
236, the “just compensation” which is provided for 
means the fair and reasonable value at the time 
possession is taken and, where payment is de¬ 
ferred, payment of legal interest must be provided 
for from the time possession is taken until the pay¬ 
ment IS made In greater detail it has been laid 
down that, in the valuation of a utility for con¬ 
demnation or sale, the mam elements usually con¬ 
sidered in making a valuation are the present value 
of the physical piopcrties,'!^ the present and pro¬ 
spective earnings of the business,^3 the ''going 
value” thereof,and the amount presently needed 
to put the plant in good condition xhe enumerat¬ 
ed elements may not, however, in their aggregate 
represent the just value of the utility to which the 
water company is entitled under the statute,^® and 
in some cases it may be necessary entirely to elimi¬ 
nate some of such elements 

c. Proceedings and Determination 

In general proceedings to determine the value of 


5 Pa—Newport Home Water Co v 
Pennsylvania Public Utility Com¬ 
mission, 102 A 2d 221, 174 Pa Super 
522 

Double collection not permissible 
Water company may not recover 
cost of ordinary repairs from its cus¬ 
tomers by way of charges for water 
service, and then collect such costs 
together with interest again vnen 
municipality in which customers le- 
side seeks to acquire assets of com¬ 
pany—Newport Homo Water Co v 
Pennsylvania Public Utility Commis¬ 
sion, supra 

Bepair costs properly excluded 

In proceeding contesting order of 
Public Utility Commission granting 
borough a certificate of public con¬ 
venience to acquire water company, 
and setting purchase price to be paid 
by borough, commission's refusal to 
include in purchase price the costs 
of making repairs to plant facilities, 
which costs had been recouped, was 
not error—Newport Home Water Co 
V Pennsylvania Public Utility Com¬ 
mission, supra. 

6 . Pa—^Newport Home Water Co v 
Pennsylvania Public Utility Com¬ 
mission, supra 

^'Dlvideiids’’ defined 

The term ''dividends theretofore de¬ 
clared" means any leturn to invest¬ 
ors for the use of their capital, with¬ 
out distinction between hire of mon¬ 
ey from shareholders and from bond¬ 
holders —^Newport Home Water Co v 
Pennsylvania Public Utility Commis¬ 
sion, supra. 


Particular items deductible as “divi¬ 
dends" 

(1) In proceeding contesting older 
of Public Utility Commission giant¬ 
ing borough a certificate of public 
com enience authoiizing borough to 
puichase water compam*’ and setting 
price to be paid therefor, commission 
did not eri in deducting as "dividends 
theietofore declared” interest on bor- 
lowod capital, redemption premiums 
on outstanding bonds, and undivided 
profits of company—Newport Home 
Water Co v Pennsylvania Public 
Utility Commission, supra 

(2) Also amount of debt owing to 
water company by foimei president 
which was canceled at direction of 
former president’s son, who was pies- 
ident and controlling stockholder, on 
ground that former president’s es¬ 
tate was utterly insolvent, was prop¬ 
el ly tieated as "dividend theretofoie 
declared" for purpose of computing 
price to be paid by borough—New¬ 
port Home Water Co v Pennsylvania 
Public Utility Commission, supra 

Items not deductible as “dividends" 

Inclusion of difference between to¬ 
tal salaries actually paid to water 
company officers and total found by 
commission to be reasonable as "divi¬ 
dend theretofore declared” within 
statute setting price for watei works 
plant as net cost of erection and 
maintenance with interest loss divi¬ 
dends theretofoie declaied was error, 
in absence of any evidence that wa¬ 
terworks ran itself, or any inference 
that actual salaries paid were gratui¬ 
ties—Newport Home Water Co v 
Pennsylvania Public Utility Commis¬ 
sion, supra 


7. Mass ■—Gloucestei Water Supplv 
Co V Gloucester, 60 NE 977. 179 
Mass 365 

8 Mass —Gloucester Water Supply 
Co V Gloucester, supra 

9 Mass—Cohfi£,set Water Co v 
Town of Cohasset, 72 N E 2d 3, 021 
Mass 107 

10 Wis—^Appleton "Vt^ater Woiks Co 

V Railroad Commission of Wiscon¬ 
sin, 142 NW 476, 154 Wis 121, 47 
LRA,NS, 770, AnnCasl915B 
1160 

G7 C T p 1152 note 45 

11. Wis —Appleton Water Wox ks Co 

V Railroad Commission of Wiscon¬ 
sin, supra 

67 C J p 1152 note 46 

12 Wis—Oshkosh Waterwoiks Co 

V Railroad Commission of Wiscon¬ 
sin, 152 NW 859, IGl W s 122 L. R 
A1916F 592 

67 C J p 1152 note 47 

13 Wis—Oshkosh Waterwoiks Co 

V Railroad Commission of Wiscon¬ 
sin, supra 

67 C J p 1153 note 48 

14 Wis—Oshkosh Waterwoiks Co 

V Raihoad Commission of Wiscon¬ 
sin, supra 

67 G J p 1153 note 49 

15 Wis—Oshkosh Waterworks Co 

V Railroad Commission of .Wiscon¬ 
sin, supra 

16. Wis—Oshkosh Waterw'-oiks Co 

V Railioad Commission of Wiscon¬ 
sin, supia 

117- Wis—Oshkosh Waiciwoiks Co. 

V Railroad Commibsion of Wiscon- 
I sin, supra 
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the water company for sale to a municipality are In the 
nature of an appraisal. 

According to some cases, where the option for 
purchase by a municipality duly exercised provides 
for purchase at an appraised valuation, to be ascer¬ 
tained by persons to be selected as provided, the 
valuation by such persons as appraisers is an ap¬ 
praisal and not a technical arbitration The ap¬ 
praisers do not act judicially,and, as long as they 
act honestly and in good faith, have a wide discre¬ 
tion as to their methods of procedure and their 
sources of information 20 The appraisal of a water¬ 
works plant where a municipality elects, under leg¬ 
islative authority, to exercise its option to purchase 
at a value to be determined by three engineers, one 
each to be selected by the city and the waterworks 
company, and the third by the two so selected, is a 
matter of public concern,2i and a decision of a 
majority of the appraisers is sufficient 22 An ap¬ 
praisal of a large system of waterworks under a 
contract of purchase will not be invalidated because 
the title to a small part of the property not vital to 
the integrity of the system is afterward found to 
be defective,23 or because it may include parcels of 
property not necessary to the system,2^ since a court 
which has equitable jurisdiction may adjust such 
matters 25 

While It is the rule, under a statute to that ef¥ect, 
that the evaluation proceedings must conform to 
judicial methods,26 rules governing proceedings in 
the case of submissions to arbitrators generally, as 
discussed in Arbitration and Award §§ 55-70, have 
more commonly been recognized or applied in the 


case of a submission of the question of the value of 
a water system on a sale to a municipality.27 Meth¬ 
ods adopted by engineers in ascertaining the value 
of a waterworks plant are matters of evidence, when 
presented to a court, and not rules of law, in a 
proceeding m which the actual valuation is for the 
court ,28 and the court is not, of course, bound to 
accept a valuation made by engineers where the 
final determination is for the court 29 However, 
where the determination of an administrative body 
as to the items to be included in evaluating the 
water system is supported by the evidence it cannot 
be disturbed on appeal The provisions of some 
contracts to purchase contemplate an accounting to 
ascertain the amount of municipal bonds necessary 
to pay a balance of the purchase price 21 In pro¬ 
ceedings under some statutes for the appointment 
of appraisers, the municipality need not allege in 
its petition ability to purchase without exceeding its 
debt limit 22 

Proceedings under Wisconsin public utility act. 
In Wisconsin, under a provision to that effect in 
the public utility law, the state public utility or 
service commission determines the value of a water 
company which a municipality proposes to ac¬ 
quire, 33 but an action may be brought in the circuit 
court to amend or alter the order of the railroad 
commission fixing compensation 24 The order will 
not be set aside in such an action in the absence of 
grave error in arriving at, and senously affecting, 
the final result,25 and the valuation will stand if 
plaintiff does not establish to the full satisfaction 


18. us —Omaha Water Co v City 
of Omaha, Neb, 162 F 225, 89 C C 
A 205, 15 Ann Cas 498, affirmed 30 
set 615. 218 US ISO, 54 L Ed 991, 
48 LfR A,NS, 1084 

19 US —Omaha Water Co v City 
of Omaha, supra. 

20 US —Omaha Water Co v City 
of Omaha, supra. 

67 C J p 1153 note 55 

21. U S —City of Omaha v Omaha 
Water Co, Neb, 30 S Ct 615, 218 
US 180, 54 LEd 991, 48 LRA, 
NS , 1084 

22 US—City of Omaha v Omaha 
Water Co, supra 

23. U S —Omaha Water Co v City 
of Omaha, Neb, 162 P 225, 89 C 
CA 205, 15 Ann Cas 498, affirmed 
30 sot 615, 218 US 180, 54 LEd 
991, 4'8 LRA,NS, 1084 

24. US —Omaha Water Co v City 
of Omaha, supra. 


Town of Cohasset, 72 NB 2d 3, 321 
Mass 137 

Public utilities department substi¬ 
tuted for commissioners 
Where charter of water company 
authorizing' town to purchase fian- 
chise and corporate property original¬ 
ly provided that compensation to be 
paid should be determined by three 
commissioners to be appointed by su¬ 
preme judicial court "whose awaid 
when accepted by said court shall be 
binding upon all parties/’ an amenda¬ 
tory statute providing for reference 
to department of public utilities in¬ 
stead of commissioners would be con¬ 
strued as requiring department to 
proceed by judicial methods—Cohas¬ 
set Water Co v Town of Cohasset, 
supra. 

27 Wis —^Eau Claire v Eau Claire 
Water Co, 119 NW 555. 137 Wis 
617 

67 C J p 1153 note 62 


25. U S —Omaha Water Co v City 
of Omaha, supra 

28 . Mass—Cohasset Water Co. v 


28. Kan —City of Baxter Springs v 
Bilger’s Estate, 204 P 678, 110 Kan 
409 


29. Kan—City of Baxter Springs V- 
Bilger’s Estate, supra. 

67 C J p 1153 note 64 

30. Pa—^Newport Home Water Co. 

V Pennsylvania Public Utility Com¬ 
mission, 102 A.2d 221, 174 Pa.Super 
522 

31 Ala —^Alabama Water Co v City 
of Anniston, 135 So 585, 223 Ala 
355 

32 Pa —^Fleetwood Water Co v- 
Fleetwood, 19 Pa.Dist, 418 

67 C J p 1154 note 66 

33. Wis—Superior Water, Light & 
Power Go v City of Superior, 181 
NW 113, 174 Wis 257, reheard 
183 NW 254, 174 Wis 267. 

67 C J p 1154 note 67 

34. Wis —^Appleton Waterworks Co. 

V Railroad Commission of Wiscon¬ 
sin, 142 NW. 476, 164 Wis 121, 47 
LRA.NS, 770, Ann Cos 1916B 
1160 

67 G J p 1164 note 68. 

35 Wis—Oshkosh Waterworks Co. 

V Railroad Commission of Wiscon¬ 
sin, 162 NW. 869p 161 Wis. 123. L, 
HA.1916F 692. 
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of the court that the compensation fixed is unlaw¬ 
ful A finding by the circuit court in such an 
action that the compensation fixed by the commis¬ 
sion IS lawful and equivalent to a finding that the 
compensation fixed by the commission is just and 
adequate and such finding is therefore sufficient ^7 

Information as to company's condition, inspection 
of hooks A municipality which contemplates the 
exercise of its right to purchase the system of a 
water company, conferred by some statutes, may be 
entitled to an inspection of the books of such com¬ 
pany in order to determine the cost of construction, 
maintenance, and other pertinent facts for the pur¬ 
pose of deciding whether or not it shall exercise the 
right given by the statute to acquire such water sys¬ 
tem, on payment of the cost of erecting and main¬ 
taining the system with interest as specified and less 
dividends declared 38 However, such inspection 
should be refused where, in advance of inspection, 
it clearly appears that the cost of the works and 
property of the company is such that the financial 
condition of the municipality would preclude the 
purchase or acquisition of such works and proper¬ 
ty ,39 and the view has been taken that, in the ab¬ 
sence of statutory provision theiefor, the company 
may not be compelled to furnish, at its own expense, 
a detailed statement containing such information ^9 
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The information formerly obtained by mandamus 
to inspect the books of the company, as the result 
of subsequent legislation requiring the approval of 
the public service commission as a condition preced¬ 
ent to the acquisition of an existing system by a 
municipality, is now obtainable in the course of the 
proceeding before the commission 

Fees, compensation, and costs. Questions as to 
the division of costs and as to the amount of com¬ 
pensation awarded to appraisers in an action to 
determine the value of a waterworks system to be 
purchased by a city under a franchise agreement 
with its owners have been adjudicated ^3 Some 
statutes governing the purchase by a municipality 
of a water system make provision as to the fees of 
commissioners or appraisers ^3 

§ 239. -Transfer of Property, Title, and 

Possession; Rights Acquired and 
Obligations Assumed 

When or whether title to a water systenn passes to a 
municipality, and the right, title or interest, and the 
duties or obligations, passing thereby, depend on the 
circumstances of the particular transaction and the pro¬ 
visions of the applicable statutes or ordinances 

When or whether title to a water system passes 
to a municipality depends on the circumstances of 
the particular transaction In some jurisdictions 


36. Wis —Oshkosh Waterworks Co 

V Railroad Commission of Wiscon¬ 
sin, supra. 

€7 C J p 1154 note 70 

37. Wis —Oshkosh Waterworks Co 

V Railroad Commission of Wiscon¬ 
sin, supra. 

38. Pa —^Williamsport v Citizens’ 
Water & Gas Co, 81 A 316, 232 
Pa 232 

67 C J p 1164 note 72 
39 Pa.—^Williamsport v Citizens’ 
Water & Gas Co, 81 A 316, 232 Pa 
232 

40. Pa —Borough of New Brighton 

V New Brighton Water Co , 93 A 
327, 247 Pa. 232—^Williamsport v 
Citizens' Water & Gas Co, 81 A 
316, 232 Pa. 232 

41. Pa — ^Waynesboro Water Co v 
Public Service Commission, 78 Pa 
Super 143 

^7 C J p 1165 note 76 
Procedure to be followed 

Under statutes, the proper and only 
procedure for borough to acquire 
plant and works of water company is 
to apply first for certificate of public 
convenience, and borough then may 
obtain necessary information concern¬ 
ing price to be offered for water com¬ 
pany's property under public utility 
commission’s order for examination 
■of books of company—^Womelsdorf 
Consol. Water Co, v. Pennsylvania 


Public Utility Commission, 50 A.2d 
548, 160 Pa Super 298 
Matters considered on hearing of pe¬ 
tition to examine 

On borough’s petition to public 
utility commission to examine books 
of water company to prepare for sub¬ 
mission to commission of borough’s 
case for acquisition of some of wa¬ 
ter company's properties, water com¬ 
pany could not contend that borough 
had no legal right to acquire only a 
part of water company’s property, 
since such matter could be present¬ 
ed to commission at hearing which 
must be held before entry of final 
order on borough's petition to pur¬ 
chase—^Womelsdorf Consol Water 
Co V. Pennsylvania Public Utility 
Commission, supra. 

Company’s remedy for order grant¬ 
ing access 

(1) Where boroughs seeking to ac¬ 
quire waterworks and properties own¬ 
ed by land company filed petitions be¬ 
fore Public Utilities Commission for 
access to books, records, and prop¬ 
erty, and land company’s motion to 
dismiss challenged jurisdiction of the 
commission over parties and subject 
matter, and commission took juris¬ 
diction and granted petitions for ac¬ 
cess, land company's exclusive rem¬ 
edy at that stage was to attack ju¬ 
risdiction by statutory suit for in¬ 
junction, and company could not chal¬ 
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lenge jurisdiction by appeal from or¬ 
der grranting access —Sayre Land Co 
V Pennsylvania Public Utility Com¬ 
mission, 74 A 2d 713, 167 Pa Super 1 
(2) Order of Publfc Utilities Com¬ 
mission overruling land company's 
motion to dismiss, and granting bor¬ 
oughs’ petitions for access to books, 
records, and property were not final, 
and hence not appealable —Sayre 
Land Co v Pennsylvania Public Util¬ 
ity Commission, supra—^Womelsdorf 
Consol Water Co v Pennsylvania 
Public Utility Commission, 50 A 2d 
548, 160 Pa Super 298 

42. Kan—City of Baxter Springs v 
Bilger’s Estate, 204 P 678, 110 Kan 
409 

67 C J p 1165 note 77 

43 Mass —Gloucester Water Supply 
Co V Gloucester, 60 NE 977, 179 
Mass 365. 

67 C J p 1155 note 78 

44. Mass —^White v. Treasurer of 
Wayland, 173 NE 701, 273 Mass 
468 

Bequest for coustructloii of water 
system 

Where water system contemplated 
by bequest to town was constructed 
and turned over to town and managed 
by officers of town, title vested in 
town —^White v. Treasurer of Way- 
land, supra. 
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the view is taken that in equity it is usually proper 
to treat a contract for the sale of a waterworks sys¬ 
tem as if specifically executed on the day agreed 
on for completion,so that the purchaser mu¬ 
nicipality at that time becomes the equitable owner 
of the property to be transferred‘s® and the vendor 
then becomes the equitable owner of the purchase 
money and each is a trustee for the other from 
that date These rules will govern on an account¬ 
ing in respect of the period intermediate the date 
fixed for tiansfcr and the date of actual transfer 
where the delay was not caused by the vendor 
Where, under some statutes, the purchase is com¬ 
plete on due acceptance or approval by the voters of 
the municipality, title thereupon passes So also, 
it seems that title to the waterworks and plant may 
pass to the municipality on the exercise of its op¬ 
tion to purchase®^ in advance of actual payment of 
the price or execution of a conveyance and, in 
some instances, the conveyance of the property re¬ 
lates back to the date on which the municipality duly 
exercised its option to purchase under the terms of 
the ordinance granting the franchise to construct 
and operate the system 

On the other hand, according to some cases, title 
does not pass until the price is paid and the piop- 
erty regularly transferred,®^ and, where the con- 
tiact confers on the purchaser the right to posses¬ 


sion of the property only on pa>mcnt or tender of 
the purchase price, due tender must be made in or- 
dci that the pui chaser may have the right to pos¬ 
session So, under certain circumstances, the 
property does not pass to the municipality on a 
favorable popular \ote of approval, but only on a 
subsequent consummation of the transaction 
Furthermore, it has been held that under a franchise 
authorizing a municipal coiporation to buy, it was 
not entitled to possession or to the profits until 
actually ready to pay therefor Where the vendor 
water company remains in possession of the prop¬ 
erty after the exercise of the option to purchase, 
pending an accounting to determine the amount 
of bonds which must be issued for purposes of 
payments, the company is not to be dealt with as 
a trustee ex malcficio,®® but if the company resists 
a decree for specific performance to which the mu¬ 
nicipality IS entitled and sets up a plea of non est 
factum, the municipality is entitled to an accounting 
for profits from the date of the filing of such pica, 
less interest on the purchase price Where both 
the offer of the owner to sell and the resolution of 
the municipal council to purchase arc expressly sub¬ 
ject to the Statutory requirement that the purchase 
shall be approved by a majority of the electors of 
the municipality, the view has been taken that nei¬ 
ther legal nor equitable title to the property passes 
to the municipality until the conveyance is made 


45- N J —People’s Water Co of Mill¬ 
ville V City of Millville, 123 A 
747, 95 N JEq 732 

46. N J —People’s Water Co of Mill¬ 
ville V City of M'Uviiie, supia 

47 N J —People’s Water Co of Mill¬ 
ville V City of Millville, supra 

48. N J —People’s Water Co of Mill¬ 
ville V City of MilUille, supra 

49. N" J —People's Water Co of Mill¬ 
ville V City of Millville, supra 

67 C J p 1155 note S4 

50 Mass—Rockport Water Co v 
Rockport, 37 NE 16S, 161 Mass 
279 

67 C J p 1155 note 85 

51. RI—Biistol v Bristol, etc, Wa¬ 
ter Works, 55 A 710, 25 RI 189 

67 C J p 1155 note 86 

52. Mass —Rockport Water Co v 
Rockpoit, 37 NE 168, 161 Mass 
279 

53. Kan —Galena Water Co v Gale¬ 
na, 87 P 735, 74 Kan 644 

67 C J p 1155 note 88 

54. Mass —Cohasset Water Co v 
Town of Cohasset, 72 NE 2(1 3, 
321 Mass 137 

67 C J p 1156 note 89 

55. N J —Jersey City v Flynn, 70 
A. 497, 84 NJEq 104, modified on 


other grounds 76 A 3, 76 NJEq 
607 

67 C J p 1156 note 90 

50 Mass—Inhabitants of Revere v 
Revere Water Co, 105 N E 628, 
218 Mass 161 
67 C J p 1156 note 91 

Care of property pendinff traasfer 
Water company, after town had 
voted to purchase company's fran¬ 
chise and corporate property as au¬ 
thorized by company’s charter, would 
be held liable to obligation of ‘'good 
husbandry” while it retained posses¬ 
sion of the property, and that obliga¬ 
tion would be defined with reference 
to special nature of the property in¬ 
volved and with reference to un¬ 
doubted intention of Legislature that 
company's franchise and property 
should be turned over to town as a 
going concern in full operation, and 
parties, if they desired, could legulate 
such matters by proper voluntary 
contract between themselves —Co¬ 
hasset Water Co v Town of Cohas¬ 
set. 72 NE 2d 3, 321 Mass 137 

Rights as to receipts and expendi¬ 
tures 

(1) A.fter town voted to purchase 
franchise and corporate property of 
water company puisuant to compa¬ 
ny’s charter, the company was in po¬ 

46 


sition of a vendor under contract to 
con-ve: to town at a future date and 
it would remain in possession until 
conveyance was made, in absence of 
agieement to contrary, and in inter¬ 
val, ]t would operate the waterworks 
for Its own account and not as agent 
of trustee of the town—Cohasset 
Water Co v Town of Cohasset, su¬ 
pra 

(2) Where waterworks and plant 
of a corporation, purchased by a town 
pursuant to contract and vote of the 
town, did not pass to the town until 
the consummation of the transaction, 
the town, on a suit to rescind the 
sale for the fraud, may not recover 
the amount received as income or the 
amount spent for new construction 
intermediate the vote and the con¬ 
summation of the transaction —In¬ 
habitants of Revere v Revere Water 
Co, 105 NE 628, 218 Mass 161 

57. Wash —City of Bremerton v 
Bremerton Water & Power Co, 153 
P 372, 88 Wash 362 

58 Ala —^Alabama Water Co v City 
of Anniston, 135 So 585, 223 Ala 
355 

67 C J p 115C note 93 

59 Ala —^Alabama Water Co v City 
of Anniston, supra 



94 C.J.S, 


and possession deliveied after such approval,60 and 
that, in such case, interest on the bonded indebted¬ 
ness which, under the agreement and conveyance, 
the municipality assumes, accruing intermediate the 
offer by the vendor and the delivery of the deed, and 
of possession, is payable by the vendor and not by 
the municipality where the agreement and deed are 
silent as to the interest so accruing 6i 

Rightj title, or interest passing The municipality 
acquiring a waterworks can take only such right, 
title, or interest in the system as the piior owner 
was capable of conveying,62 and takes such grant 
subject to the right, title, and interest possessed by 
another municipality which was exercising exclusive 
jurisdiction over the system and had installed some 
facilities 63 As to what property passes to a mu¬ 
nicipality where an ordinance providing for the 
purchase of a water system is submitted to the vot¬ 
ers and adopted, as required by statute, and the wa¬ 
ter company subsequently accepts the pin chase 
price, the ordinance will govcrn64 and not a schedule 
prepared by the company and accepted by municipal 
officials after the election 65 A warranty of title 
contained in a conveyance of a water system to a 
municipal corporation may not be extended to in¬ 
clude property not within the contemplation of the 
parties®® notwithstanding the language used, taken 
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in its ordinary sense, might include such property 67 
A deed of an entire water system given by a water 
company to a municipal corporation carries with it 
title to certain mams, title to which had vested in 
the water company under a contract between it and 
a third person who had advanced the money to the 
company for the laying of such mains, in the ab¬ 
sence of any provision of the deed excluding such 
mains 68 

In general, whether a municipality acquiring the 
property of a water company is liable for the pre¬ 
viously incurred obligations or liabilities of the com¬ 
pany depends on the teims of the contract 6& 
Where, under a deed of a water system to a mu¬ 
nicipality, the municipality assumes the grantor wa¬ 
ter company’s obligation to refund, on the happening 
of a certain contingency, to a third person the 
amount advanced by such third person for the lay¬ 
ing of mams through certain property, the right of 
such third person to enforce the obligation against 
the municipality has been recognized 70 

Duty to supply othei municipality or nonresidents 
Whether or not a deed or conveyance obligates a 
municipality to supply water to other municipalities 
may depend on the provisions of the deed or con¬ 
veyance and the construction given thereto 7i How- 


60 Colo—Pueblo Water Co v Cit> 
of Pueblo, 139 P 1125, 25 Colo App 
551 

61 Colo—Pueblo Water Co v City 
of Pueblo, supra. 

62 Pa—Versailles Tp Authority of 
Allegheny County v City of Mc¬ 
Keesport, 90 A 2d 581, 171 Pa Supei 
377 

Sight to divert quantity of water 
Where Passaic Valley Water Com¬ 
mission acquired rights from its 
piedecessors to divert a total of sev¬ 
enty-five million gallons of water per 
day, but such rights were limited 
by terms of grant to predecessors as 
might be necessary for specified uses 
which were seventy-one million six 
hundred twenty-two thousand gallons 
per day, the latter figure was the 
maximum light of diversion estab¬ 
lished by prior use—Grobart v Pas¬ 
saic Val Water Commission, 61 A 2d 
166, 137 N JLaw 587 

63. Pa—^Versailles Tp Authority of 
Allegheny County v City of Mc¬ 
Keesport, 90 A 2d 581, 171 Pa Super 
377 

64. Wash —Tacoma Light, etc , Co 

V Tacoma, 42 P 533, 13 Wash 115 

65. Wash—Tacoma Light, etc, Co 

V Tacoma, supra 

66. Tex—City of Ranger v Haga- 
man, CivApp, 4 S W 2d 597. 

67 C J p 1156 note 99. 


67 Tex—City of Ranger v Haga- 
man, supia 

67 C J p 1156 note 1 

68 Neb —John A Creighton Real 
Estate Co v City of Omaha, 201 S 
W 657, 112 Neb 802, reversed on 
other grounds 204 N W 66, 112 Neb 
802 

69. Ind—State ex rel Thompson v 
City of Greencastle, 40 NE2d 388, 
lllIndApp 640 

ProceediusT to recover preexisting ob¬ 
ligation 

Where stockholders of water com¬ 
pany transferred stock to intermedia¬ 
ries and resigned as directors and in¬ 
termediaries immediately appointed 
new directors for sole purpose of ex¬ 
ecuting deeds and bills of sale by 
which assets of the water company 
were transferred to city, in state 
auditor’s action against city to recov¬ 
er costs assessed against water com¬ 
pany in rate proceeding before Pub¬ 
lic Service Commission, lack of au¬ 
thority on part of attorney and 
agents representing city in purchase 
of assets of water company to make 
agreement for city to assume water 
company’s obligations was matter 
of defense; but paragraph of com¬ 
plaint with respect to item as to 
which there was no allegation that 
city assumed and promised to pay 
was bad, and whether the city as¬ 
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sumed obligation of the water com¬ 
pany due the state auditor was for 
the juiy—State ex rel Thompson v 
City of Greencastle, supra 

70 Neb—John A Creighton Real 
Estate Co v City of Omaha, 201 
SW 657, 112 Neb 802, reversed on 
other grounds 204 NW 66, 112 
Neb 802 

67 C J p 1157 note 3 

71. Va—Town of Vinton v City of 
Roanoke, 80 S E 2d 608, 195 Va 
881 

Provision held collateral covenant 
Instrument designated as a deed, 
and conveying to town a water dis¬ 
tribution system for fixed sum of 
money, which also contained a pro¬ 
vision that grantor covenanted to 
furnish all water necessary to sup¬ 
ply any and all demands, at rate of 
5 cents for each thousand gallons, 
as long as town should requiie the 
same to be furnished, was divisible 
and constituted a deed as to the con¬ 
veyance but a personal covenant for 
the sale of water, collateral to the 
sale of the property described, when 
no part of the consideration was 
specified as relating to the covenant 
and no particular source from which 
water was to be furnished was des¬ 
ignated —Town of Vinton v. City of 
Roanoke, supra. 
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ever, under a statute so providing, a city which pur* 
chases a water plant operating m contiguous ter¬ 
ritory IS obligated to serve the customers of the 
plant purchased ,'^2 apart from statute it has 

been held that a city purchasing a water plant which 
furnishes water to another community and to per¬ 
sons residing outside the limits of the city assumes 
the duty to serve the persons outside the city lim¬ 
its '^3 

Time for conveyance, A statutory provision that 
the vendor water company shall, within a specified 
time after the vote to purchase has been taken, exe¬ 
cute and deliver proper deeds and conveyance does 
not necessarily prevent a conveyance after the ex¬ 
piration of such period.'^^ 


pass title,*^5 notwithstanding the conveyance was ac¬ 
cepted and recorded by certain municipal officers'^® 
and there was a semblance of taking possession 

Acquisition under public utility law In Wiscon¬ 
sin, where the compensation awarded in a proceed¬ 
ing under the public utility law for the acquisition of 
a system owned by a water company is sufficient to 
pay all outstanding hens which are due, the com¬ 
pany must pay them and turn the property over 
to the municipality free from all such hens *^3 

§ 240. Sale, Lease, or Abandonment of Mu¬ 
nicipal Waterworks 

Whether a municipal corporation which owns a 
waterworks system can sell or lease it depends on the 
provisions of the applicable statutes. 


Conveyance ineffective. Where no binding and A municipal corporation which owns a system 
enforceable contract of purchase has been created of waterworks cannot sell or lease it without legisla- 
because of noncompliance with statutory require- tive authority.'^® However, where the necessary au- 
ments as to preliminary steps, a subsequent convey- thority exists, a municipality may enter into a 
ance of the property to the municipality does not sale or lease of the waterworks or a contract there- 


72. Va—City of South Norfolk v 

City of Norfolk, 58 S B 2d 32, 35, 

190 Va 591 

rnrpose of statute was “to protect 
people and communities previously 
dependent upon a public service com¬ 
pany for water from the calamity of 
being- deprived of water by the sale 
to a city or town of the properties of 
such company “—City of South Nor¬ 
folk V City of Norfolk, supra. 

Duty to supply from snrplos 

Under general statute described In 
the text and under provision in the 
charter of the city authorizing the 
city to sell surplus water to consum¬ 
ers located outside of the city lim¬ 
its, the city, on acduiring water sys¬ 
tem through -which water was fur¬ 
nished to consumers in another com¬ 
munity, had duty to supply consum¬ 
ers in such community with water 
from any surplus that it might have, 
consonant with rights of other per¬ 
sons protected by the statute —City 
of South Norfolk v City of Norfolk, 
supra. 

ZXatters held not to avoid obligation 
Where on exercise by the city of 
Norfolk of its option to take over 
part of water system that had been 
serving South Norfolk, the distribu¬ 
tion system in South Norfolk was cut 
off from the Portsmouth source of 
supply and attached to the Norfolk 
source of supply, the city of Nor¬ 
folk could not avoid its obligation 
to serve the city of South Norfolk 
on the ground that what it had ac¬ 
quired by Its deed was not a water 
plant but only a water distribution 
system, and city of Norfolk which 
did not exercise its option until after 
the water company liad conveyed all 


its rights, franchises and properties 
to the city of Portsmouth was not 
relieved of its obligation to supply 
water to South Norfolk, as a former 
customer of the water company, by 
reason of fact that the deed to the 
city of Norfolk was from Ports¬ 
mouth, a municipal corporation, and 
not from the water company —City 
of South Norfolk v City of Norfolk, 
supra. 

73. Cal—Durant v City of Beverly 
Hills, 102 P2d 759, 39 CalApp2d 
133 

Pnrcliase of plant within own limits 
Although city of Little Rock pur¬ 
chased only so much of water plant 
supplying both Little Rock and North 
Little Rock as lay within its own city 
limits, where part purchased was es¬ 
sential to service in North Little 
Rock, Little Rock assumed obligation 
to continue water service to North 
Little Rock—^North Little Rock Wa¬ 
ter Co V Waterworks Commission of 
City of Little Rock, 136 SW2d 194, 
199 Ark 773 

Purchase of private plant 
A city purchasing private water 
plant, furnishing water to persons 
residing outside limits of city, as¬ 
sumed a trust to perform the con¬ 
tract and meet obligations of private 
company, and assumed duty to con¬ 
tinue to serve persons outside city 
limits at a reasonable rate —^Durant 
V City of Beverly Hills, 102 P 2d 769, 
39 Cal App 2d 133 

74. Mass —Revere Water Co v 
Winthrop, 78 NB 497, 192 Mass 
456, error dismissed 28 S Ct. 253, 
207 US 604, 62 L Ed. 360. 
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75. Mass —Revere Water Co. v. 

Winthrop, supra 

67 C J p 1167 note 5 

76. Mass —^Revere Water Co v 

Winthrop, supra 

77. Mass —Revere Water Co v 

Winthrop, supra. 

78. Wis—Oshkosh Waterworks Co 
V Railroad Commission of Wiscon¬ 
sin, 152 NW 859, 161 Wis 122, 
LRA1916P 692 

67 C J p 1157 notes 8, 9, 

78. Utah—Ogden City v Bear Lake, 
etc, Water-Works, etc, Co, 52 P 
697, 16 Utah 440, 41 LRA, 305 
67 C J p 1167 note 11 
Lease of water right by municipal 
corporation see supra § 230 
Municipality’s lease of surplus water 
power see supra § 234 a. 

Sale or disposal of property of mu¬ 
nicipal corporation in general see 
Municipal Corporations §§ 961-970 

Coustruction of prohibitloii 

The constitutional prohibition 
against municipality’s sale of water 
rights or water sources should be 
construed not narrowly or strictly, 
but in accordance with purpose of 
securing to communities their water 
systems, and prohibiting sale or lease 
to private parties —Genola Town v 
Santaquin City, 80 P2d 930, 96 Utah 
88, rehearing denied 85 P 2d 790, 96 
Utah 104. 

Partlotilar traoLsactiou held xiot lease 
of -^a-terworks 

Utah—Genola Town v Santaquin 
City, 80 P2d 930, 96 Utah 88, re¬ 
hearing denied 85 P.2d 790, 96 Utah 

104 . 
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for,SO subject to the conditions or limitations under 
which the authority is granted,si and in some juris¬ 
dictions, under statutory or constitutional provisions 
to that effect, a municipal corporation may exchange 
water rights or sources for other water rights or 
sources of equal value even though it is expressly 
forbidden to dispose of such rights or sources S2 

Limitations or restrictions as to the sale or lease 
of waterworks property do not apply to land which 
IS not part of the municipal waterworks system 83 
Moreover, when the necessary authority exists a 
contract may include a sale of the mams and pipes 
laid in the public streets^^ and the lease of a dam 


and excess water power 8® Rules governing the 
construction of statutes generally have been applied 
to statutes relating to the right of a municipality to 
sell, lease, or otherwise dispose of a water system^ 
or part thereof 86 

In determining the question as to the fairness and 
reasonableness of a lease, the contract should be 
considered with reference to the conditions which 
surrounded the parties at the date of the contract 87 
One making expenditures on a municipal water 
system under a lease subsequently declared void is 
entitled to recover under the common counts the 
money actually expended in improving and operat- 


80. Cal —City of Santa Barbara v 
Maher, 77 P 2d 306, 25 Cal App 2d 
325 

SC—^Green v City of Rock Hill, 147 
SE 346, 149 SC 234 
ArhitratLon provision; approval of 
council 

Provision for arbitration in a con¬ 
tract of sale of waterworks to a city 
IS not void by reason of a stipulation 
that the finding of the arbitrators 
should be approved by the council to 
be binding on the city—Lidgerwood 
Park Waterworks Co v. Spokane, 63 
P 352, 19 Wash 366 
Power to ^^sell, convey, and dispose” 
Power to lease waterworks plant 
and equipment was conferred by stat¬ 
ute granting power to “sell, convey, 
and dispose'* of such property — 
Green v City of Rock Hill, 147 S E 
346, 149 S C 234 
Duration of lease 

In absence of legal inhibition, lease 
of waterworks may be made for any 
length of time —Green v City of 
Rock Hill, supra. 

81. Cal —City of Santa Barbara v 
Maher, 77 P 2d 306, 25 Cal App 2d 
325 

Approval of publio service coxomls- 
sion 

(1) In general—City of Allentown 

V Pennsylvania Public Utility Com¬ 
mission, Com PI, 63 Dauph Co 61, ex¬ 
ceptions overruled 64 Dauph Co 126, 
appeal quashed 96 A 2d 157, 173 Pa 
Super 219 

(2) A purported contract of city to 
lease to plaintiff its water system for 
ten years executed without first ob¬ 
taining approval of Public Service 
Commission or waiver thereof was 
void, and constituted no ground of 
action for loss of future profits for 
alleged breach of contract—Lockard 

V City of Salem, WVa, 32 S E 2d 
568 

82. Utah —Genola Town v Santa- 
quin City, 85 P 2d 790, 96 Utah 104 

Faortlcular trausactioxLS held valid 
(1) A municipal corporation may 
exchange some of its water rights or 
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water supply, even in constant flow, 
for other water or water rights, suit¬ 
able for culinary and municipal pur¬ 
poses, even though acquired water 
may be received in intermittent flow, 
if acquired water may be devoted to 
culinary and municipal uses, when 
value of acquired water for such 
uses is equal to the value for such 
uses of the water with which the city 
parted —Genola Town v Santaquin 
City, supra 

(2) City’s agreement to deliver 
fixed amount of culinary water to 
town, in exchange for irrigation wa¬ 
ter to be obtained from stock in irri¬ 
gation company given by town to 
city, which was construable as re¬ 
quiring the city to deliver the culina¬ 
ry water regardless of whether the 
city had water in excess of its needs, 
was not violative of constitutional 
provision prohibiting disposal by city 
of water rights or sources but per¬ 
mitting exchange of water rights or 
sources for other water rights or 
sources of equal value —Genola Town 
V Santaquin City, 110 P 2d 372, 100 
Utah 62 

(3) Under constitutional provisions 
permitting municipalities to exchange 
water rights or sources for other wa¬ 
ter rights or sources of equal “value," 
the mere fact that money as well as 
water rights is given in exchange for 
water rights does not establish a dif¬ 
ference in value that would bring the 
transaction outside of the constitu¬ 
tional provision, since money may 
represent other considerations than 
that of maJcing up a deficiency of use 
value —Genola Town v Santaquin 
City, 80 P2d 930, 96 Utah 88, rehear¬ 
ing denied 85 P 2d 790, 96 Utah 104 

Farfdculair tians action held invalid 

A contract whereby a landowner 
granted town right of way for piping 
water, in exchange for tap rights, 
did not constitute a valid exchange of 
water rights and was violative of 
constitutional provision preventing a 
municipal corporation from leasing, 
selling or disposing of water rights 
or sources of water supply, and 
where a contract granting to town 
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right of way for piping water in ex¬ 
change for tap rights, was void,, 
town's right of way and landowners’' 
tap rights were merely permissive — 
Hyde Park Town v Chambers, 104 P 
2d 220, 99 Utah 118 

83. Tex—Sayles v City of Abilene, 
Civ App, 290 SW 239, affirmed 
City of Abilene v Sayles, Com App , 
295 S W 578 

Commlssioxiers’ determinatioiL as 
binding 

Tex —Sayles v City of Abilene, su¬ 
pra. 

Approval of voters held tmiLecessary 
Wash—City of Seattle v Pacific 
States Lumber Co, 7 P 2d 967, 166 
Wash 617 
Evidence 

With respect to city’s right to dis¬ 
pose thereof by contract, evidence 
was held to show that, when sold, 
timber standing on city watershed 
was not part of city water system — 
City of Seattle v Pacific States Lum¬ 
ber Co, supra. 

84- US —^Farmers’ L & T Co v 
Galesburg. Ill, 10 S Ct 316, 133 
US 156, 33 LEd 573 

85. Wis—^Eau Claire Dells Improve¬ 
ment Co V City of Bau Claire, 179 
N W 2, 172 Wis 240 

67 C J p 1157 note 13 

86. Cal—City of Santa Barbara v 
Maher, 77 P 2d 306, 25 Cal App 2d 
325 

Provision for vote of electors 

“Privileges in connection there¬ 
with” as used in provision of the 
city charter of Santa Barbara pro¬ 
hibiting the conveyance or alienation 
of the title to real estate or water, 
water rights and “privileges in con¬ 
nection therewith" except by a vote 
of the electors, relates under the doc¬ 
trine of the “last antecedent," only 
to the words immediately preceding, 
namely, “water rights "—City of San¬ 
ta Barbara v Maher, supra 
87 US —Los Angeles City Water 
Co V. Los Angeles, 88 F 720, af¬ 
firmed 20 set 736, 177 US 658, 
44 LEd 886 
67 C J p 1167 note 14. 
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in^ the water system, and the reasonable value of 
his services, less net profits Equity may decree 
a forfeiture of a lease of municipal waterworks for 
gross violations of the duties imposed on the les¬ 
see but the municipality may, under certain cir¬ 
cumstances, be estopped to assert a forfeiture 

Abandonment As affecting the establishment of 
a prescriptive right by a municipality to lands on 
which its pumping station is located, the fact that 
for part of the prescriptive period the water system 
was operated by a committee of water takers who 
acted under the municipality did not show an aban¬ 
donment of the waterworks by the municipality 

§ 241. Operation, Maintenance, Extension, 
and Control of Plant 

The power of a city to maintain and operate a 
waterworks system depends on statute, and in operat¬ 
ing such system it is gene'-ally recognized to be acting 


in a private, nongovernmental capacity, and is subject to 
the rules applicable to private concerns in such business 

The power of a city to maintain and operate a 
waterworks system depends on the provisions of the 
applicable statutes and under various statutes to 
that effect municipalities have been held authorized 
to operate, control, and manage a waterworks sys¬ 
tem 93 Moreover, a municipality authorized to 
maintain and operate a waterworks system has the 
power to do incidental essential acts relating to the 
maintenance and operation of the waterworks ,9^ 
and the governing body of the municipality has dis¬ 
cretion to determine various matters relating to the 
maintenance and operation of the municipal water 
system 95 Thus, a municipality may enter into 
reasonable contracts relating to the operation of the 
waterworks system,96 and, within statutory lim¬ 
its, It may provide for a reasonable plan of control 


W Va —Liockard v City of Sa¬ 
lem, 32 S B 2d 568 
AUowaxLce of particxilax expenses 
Money expended by purpoited les¬ 
see of municipal water system for 
counsel fees and expenses of obtain¬ 
ing witnesses in a proceeding before 
State Public Service Commission to 
procure approval by that body of a 
contract ostensibly leasing the water 
toy stem to him was not recoverable 
trom municipality on theory that 
touch expenditure was a pait of cost 
of maintaining and operating the wa¬ 
ter system, but interest on money 
borrowed and expended in good faith 
in operation and mairtenance of a 
municipal water plant by lessee 
iliereof under a lease subsequently 
held to be void could be recovered 
from the manicipality—Lockard v 
City of Salem, W Va , 43 S E 2d 239 
S9. Mass —^Mahon v Columbus, 68 
Miss 310. 38 AmK 327 
SO Wis —Eau Claire Dells Improve¬ 
ment Co V City of Eau Claire, 179 
X W 2. 172 Wis 240 
67 C J p 1157 note 16 
91- Mass —Smith v Lincoln, 49 N B 
743, 170 Mass 488 

92 Ill—Simpson v City of High- 

wood, 23 NE2d 62, 372 Ill 212, 
124 A LR 1459 

What oonstilutes “waterworks’^ with- 
ui statute 

The term "waterworks," as used in 
statute authorizing city owning and 
opeiating waterworks or water sup¬ 
ply system to improve and extend 
such system, contemplates such proj¬ 
ects for systems without complete 
facilities and hence includes system 
of water mains, hydrants and appur¬ 
tenances owned and operated by city 
purchasing water from adjacent city 
—Simpson V. City of Highwood, su- | 
pra j 


93. Kan—Cooper v City of Good- 
land, 102 P 244, 80 Kan 121, 23 
LRA.NS, 410 

Mo—State ex rel City of Blue 
Springs V McWilliams, 74 S W 2d 
363, 335 Mo 81C 

S C —Green v City of Rock Hill, 
147 SB 346, 149 SC 234 

94 SC —Green v City of Rock Hill, 
supia 

95 Ala—^Watei Woiks Board of 
City of Mobile v City of Mobile, 
43 So 2d 409, 253 Ala 158 

OeasuLg certain operations 

(1) In general—^Pyle v Oakmont 
Municipal Authority, 70 Pa Dist & 
Co , 1, 97 Pittsb Leg J 193 

(2) Fact that city pioposed to 
cease to operate its existing pumping 
stations, except in case of emergen¬ 
cy, was a matter addressed to the 
discretion of governing body of the 
city—Watei Works Board of City of 
Mobile V City of Mobile, 43 So 2d 
409, 253 Ala 158 

96. SC —Green v City of Rock HiU, 
147 SB 346. 149 SC 234 
Construction of contract and bidding 
instructions 

Wliere contractors were required 
by bidding instructions to determine 
actual conditions at site of proposed 
ptesettling basin by personal exam¬ 
ination, the notation of “rock" on 
plans could not be construed as a 
warranty or representation that a sol¬ 
id level rock base existed at depth 
indicated on the plans by the word 
'lock," and contractors couid not re¬ 
ly thereon for recovery of compen¬ 
sation for alleged additional services 
rendered by reason of alleged misrep¬ 
resentation, and contractors who had 
had a wide experience in excavating 
and who were required by bidding in¬ 
structions furnished by city to deter¬ 
mine actual conditions at site of pro¬ 
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posed preseltling basin by personal 
examination, and who were required 
by contract thereafter executed to 
submit monthly claims for extra 
work as authorized by city engineer 
could not recover on a claim submit¬ 
ted for the first time after they were 
declared In default, for alleged addi¬ 
tional services rendered and expenses 
incurred by reason of alleged misrep¬ 
resentations by city in plans and 
specifications regarding depth at 
which solid layer of rock underneath 
area to be excavated would be found 
at a uniform level —Furton v City 
of Menasha, D C Wis , 71 F Supp 568 
OoustractLou of provision as to co-op¬ 
erative reservoir 

In a contract between municipali¬ 
ties respecting the surplus waters of 
a reservoir constructed as a co-op¬ 
erative enterprise, providing that pri¬ 
or to actual consumption of the full 
amount of their respective allowances 
the municipalities shall be at liberty 
to enter into contract with any mu¬ 
nicipality for supplying water, the 
word "respective" is disjunctive and 
not collective —City of Newark v 
Passaic Val Water Commission, 192 
A 835, 122 N JEq 173 
^ease of reservoir aaid covenants 
thereof 

(1) A township’s use of water from 
reservoir, on land covered by lease 
assigned to it for purpose of supply¬ 
ing consumers in village and adjacent 
territory within township, amounted 
at most to breach of covenant to use 
water on leased premises, not breach 
of condition, and the fact that town¬ 
ship, to which lessee of land as res¬ 
ervoir site assigned lease, tore down 
pump house theieon and replaced it 
with new and more modern one at 
large public expense, did not consti¬ 
tute violation of lessee’s covenant to 
deliver demised premises to lessor at 
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and management of the system,®*^ and it may con¬ 
tract that a company should manage the system 9^ 
So also, the city has the right to acquire a water 
source and an easement over lands to lay its water 
mams and pipes 

In operating a waterworks system for protection 
against fire,l for flushing sewers,2 or for other uses 
pertaining to the public health and safety,3 a mu¬ 
nicipal corporation exercises a governmental pow¬ 
er, and there is even authority for the view that 
the operation and maintenance of a waterworks 
generally pursuant to statute are governmental 


functions ^ On the other hand, it is usually recog¬ 
nized that in supplying water to consumers for gen¬ 
eral or domestic purposes a municipal corporation 
acts in the capacity of a private corporation and not 
m the exercise of the power of local sovereignty 
that IS, the municipal corporation acts in a proprie¬ 
tary and only a quasi-pubhc capacity,^ or in a 
proprietary or pri\ate or business, and not in a 
governmental or legislative, capacity,*^ and in gen¬ 
eral, it IS exercising proprietary and business pow¬ 
ers,3 and IS engaged in a business of a private na¬ 
ture 9 However, it has also been held that the rule 
that the municipality supplying consumers is acting 


end of tenancy with reservoir and 
pump house thereon in good and sub¬ 
stantial repair and condition —How¬ 
ell V Sewickley Tp, 43 A 2d 121, 352 
Pa 552 

(2) Where original lessee of land 
and subsequent assignees of lease 
openly used water from reservoir on 
land to supply village residents with¬ 
out objection by lessor, lessor was es¬ 
topped from asserting that similar 
use of water by township to which 
lease was subsequently assigned, con¬ 
stituted breach of covenant in lease 
to use water on leased premises, in 
absence of evidence that lessor was 
without knowledge of such fact — 
Howell V Sewickley Tp , supia 

(3) A lessor, acquiescing iii as¬ 
sumption and discharge of lessee’s 
liabilities by land company to which 
lessee assigned lease, receiving and 
accepting rentals from such compa¬ 
ny, knowingly treating one to whom 
company subsequently assigned lease 
as lessee and receiving rentals fiom 
him, retaining warrant for year’s 
rent from township, to which such 
assignee assigned lease, for nine 
months, during which time township 
had possession of, and obligated it¬ 
self in respect to, premises without 
objection or remonstrance by lessor, 
was estopped from denying that lease 
was assigned by original lessee’s 
deed to land company —^Howell v 
Sewickley Tp, supra 

97 Ky —Cawood v Coleman, 172 S 

W2d 548, 294 Ky 858 

OrduxaxLce held valid 

City ordinance creating an electric 
and water plant board to consist of 
five resident taxpayers and users of 
electric energy, possessing qualifica¬ 
tions of council members, and to 
serve without salary, and providing 
for a plant manager and necessary 
employees with salary limitations en¬ 
acted a practical combination of vari¬ 
ous statutory provisions with respect 
to management of such plants and 
did not provide for an invalid “dele¬ 
gation of power “—Cawood v, Cole¬ 
man, supra. 


98. SC —Green v City of Rock Hill, 
147 SB 346. 149 S.C 234 

99. Ark —City of Spi ingdale v 
Fleming, 89 S W 2d 602. 191 Aik 
1058 

1. Ill —^Eastern Illinois State Nor¬ 
mal School V City of Charleston, 
111 NE 573, 271 Ill 602, LRA 
1916D 991 

2 Ill —Eastern Illinois State Nor¬ 
mal School V City of Charleston, 
supra 

3 Ill —^Eastern Illinois State Nor¬ 
mal School V City of Charleston, 
supra 

4 Ark—Patteison v City of Little 
Rock, 149 SW2d 5C2, 202 Ark 189 

Waterworks taken over from im¬ 
provement district 
Where a city takes over for opera¬ 
tion and maintenance a waterworks 
constructed by an improvement dis¬ 
trict, such operation and maintenance 
ai e governmental functions —Brown 
V City of Bentonville, 126 S W 93, 
94 Ark 80 

Making contract m governmental ca¬ 
pacity 

If operation and maintenance of 
municipal water plant was a “govern¬ 
mental function,” action of city of 
Little Rock in making contract for 
purchase of water plant whereby it 
agreed to sell water to water compa¬ 
ny for distribution in North Little 
Rock was m such capacity, since the 
contract was executed in contempla¬ 
tion of performance of a “governmen¬ 
tal function *’—^North Little Rock 
Water Co v Waterworks Commis¬ 
sion of City of Little Rock, 136 S 
W 2d 194, 199 Ark 773 

5. Pa —^American Aniline Products 
V Lock Haven, 135 A 726, 288 Pa 
420, 50 ALR 121 

67 C J p 1158 note 22 

6. Va —Leonard v Town of Waynes¬ 
boro, 193 SB 503, 169 Va 376 

67 C J p 1158 note 23 

7. Ariz—City of Tucson v Sims, 4 
P 2d 673, 39 Anz 168 

Ga—Lawson v City of Moultrie, 22 
S E 2d 692, 194 Oa 699—Carruthers 
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V City of Hawkinsville, 156 S E 
634, 42 GaApp 476 

Ky—Electric Plant Board of City of 
Mayfield v City of Mayfield, 185 S 
W 2d 411, 299 Ky 375—City of Haz¬ 
ard V Du«, 154 SW2d 28, 287 Ky 
427 

Mich —Taber i City of Benton Har¬ 
bor. 274 NW 324, 280 Mich 522 
Mont—Farmers State Bank of Con- 
lad V City of Conrad, 47 P 2d 853, 
100 Mont 415 

N J —McAlpine \ City of Garfield, 
55 A 2d 666, 25 N J Misc 477, af- 
fiimed 59 A Jd 3, 137 N J Law 197 
Ohio —State ex rel Mt Sinai Hospi¬ 
tal of Cleveland v Hickey, 30 NE 
2d 802, 137 Ohio St 474—State v 
Evans, 165 NE 380, 30 Ohio App 
419 

Pa—In re Petition of City of Phila¬ 
delphia. 16 A 2d 32, 340 Pa 17— 
Madden v Borough of Mt Union, 
185 A 275, 322 Pa 10^—Shirk v 
City of Lancaster, 169 A 557, 313 
Pa 158, 90 ALR 688 
Tenn—Killion v City of Pans, 241 
S W 2d 524, 192 Tenn 446 
Tex—^^Vlgglns v City of Texarkana, 
Tex, Civ App , 239 S W 2d 212, af¬ 
firmed City ot Texarkana, Tex \ 
Wiggins, 246 SW2d 622, 151 Tex 
100—City of Crosbyton v Texas- 
New Mexico Utilities Co , Ci\ App 
157 S W 2d 418, error refused 
W Va —Wheeling v Benwood-Mc- 
Mechen Water Co , 176 S E 234, 115 
WVa 353 

67 CJ p 1158 note 24—44 CJ p 174 
note 11 

8 N J —City of Newark v West 
Milford Tp , Passaic County, 88 A 
2d 211, 9 N J 295 

Okl—Maney v Oklahoma City, 300 
P 642, 150 Okl 77, 76 ALR 258 
67 C J p 1158 note 25 

9, Ky—City of Bowling Gieen v 
Kirby, 295 SW 1004, 220 Ky 830 
Mich—Nelson v Wayne County, 286 
N W 617, 289 Mich 284 
67 C J p 1158 note 26 
Commercial enterprise 
NH—Chicopee Mfg Corp v Man¬ 
chester Board of Water Com’rs, 81 
A 2d 837, 97 NH 109 
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in a proprietary capacity applies only where water is 
supplied for the use of its inhabitants.^^ 

In so far as a municipal waterworks is regarded 
as a business of a private, nongovernmental nature, 
the municipal corporation may, generally speaking, 
exercise such powers as a private concern engaged 
m like business may exercise So also, where a 
municipality engages in the business of selling water 
for profit, pursuant to statutes so providing,^^ it is 
governed by the same rules as control an individual 
or a business corporation under like circumstances/^^ 
and IS subject to the same duties and liabilities 
Accordingly, m general, a municipal corporation 
which purchases the assets and franchise of a water 
company acquires the rights and privileges of,^^ 
and has no greater rights and powers than,!® such 
company; it assumes the responsibilities of,'!'^ and 
IS subject to the same obligations as,!^ such com¬ 
pany. A municipal corporation which is authorized 
by statute to operate and maintain a water system 
constructed through the agency of an improvement 
district is authorized to repair the plant and to re¬ 
new the parts which become worn out Accord¬ 


ingly, where a town takes over and controls a 
water line built by others and uses it for the benefit 
of the town and consumers generally, and through 
It delivers water for a profit, it is obligated to pay, 
on a quantum meruit, those who constructed the 
line 20 

Control beyond territorial limits. The power of 
a city to make ordinances and enforce them on the 
water supply system beyond the city's territorial 
limits IS limited to such ordinances as are needful 
to protect the waters from pollution and contamina¬ 
tion 21 

Regulation While under some statutes the acqui¬ 
sition of a water supply system by a public agency 
removes such system from the field of utility regula¬ 
tion ,22 under other statutes, since a municipal plant 
IS acting in a business, not governmental, capacity,23 
it is subject to reasonable regulation by the state 
public service or utilities commission 24 Where a 
municipality has the power to operate a water sys¬ 
tem, the courts cannot interfere with its exercise 
in the absence of an abuse of discretionary power 


10 . Ill—Eastern Illinois State Nor¬ 
mal School V Charleston, 111 N B 
573. 271 Ill fa02. LRA1916D 991 

44 C J p 174 note 12 

11. Wis—West Bend v West Bend 
Heating- & Lighting Co, 202 NW 
350, 186 Wis 184 

67 C J p 1158 note 27 

12 Ga—^Alford v City of Eatonton, 
162 SB 495, 174 Ga 169 
AzaonzLt of profit 

City was held entitled by charter to 
operate waterworks for such profit 
as, in municipal authorities’ judg¬ 
ment, IS proper —^Alford v City of 
Eatonton, supra. 

13. Ark—City of Malvern v Young, 
171 SW2d 470, 205 Ark 886 
Mich—Nelson v Wayne County, 286 
N W 617, 289 Mich 284 
N J —McAlpine v City of Garfield, 
56 A 2d 666. 26 N J Misc 477, af¬ 
firmed 69 A 2d 3. 137 NJL, 197 
Ohio—State v Evans. 165 NE 380, 
30 Ohio App 419 

Tex —^Wiggins v City of Texarkana, 
Tex, Civ App , 239 S W 2d 212, af¬ 
firmed City of Texarkana, Tex v 
Wiggins, 246 S W 2d 622, 151 Tex 
100 

Va—Leonard v Town of Waynes¬ 
boro, 193 S B 503, 169 Va 376 
67 C J p 1158 note 28 

14. Or—^Ebell v City of Baker, 298 
P 313, 137 Or 427 

Tex—^Wiggins v City of Texarkana, 
Tex, Civ App, 239 S W 2d 212, af¬ 
firmed City of Texarkana, Tex v 
Wiggins, 246 S W 2cl 622, 161 Tex 
100 , 


Liability of municipal corporation 
for tort in connection with mainte¬ 
nance of waterworks see Municipal 
Corporations § 915 

15. Ark —CorptLS Juris q.Tioted In 
North Little Rock Water Co v 
Waterworks Commission of City 
of Little Rock, 136 S W 2d 194, 199, 
200, 199 Ark 773 

Pa—Reigle v Smith, 134 A- 380, 287 
Pa 30 

16. Ark —Corpus Juris quoted, la 
North Little Rock Water Co v 
Waterworks Commission of City of 
Little Rock, 136 S W 2d 194, 199, 
200. 199 Ark 773 

Cal —South Pasadena v Pasadena 
Land, etc , Co, 93 P. 490, 152 Cal 
679 

17. Ark —Corpus Juris quoted la 
North Little Rock Water Co v 
Waterworks Commission of City of 
Little Rock, Ark, 136 S W 2d 194, 
199, 200, 199 Ark 773 

67 C J p 1158 note 32. 

18. Ark —Corpus Juris quoted ia 
North Little Rock Water Co v 
Waterworks Commission of City 
of Little Rock, Ark, 136 SW2d 
194, 199, 200, 199 Ark 773 

67 C J p 1158 note S3 

I IS. Ark'—^Arkansas Light & Power 
Co V City of Paragould, 225 SW 
436. 146 Ark 1. 

67 C J p 1168 note 34 

20. Va—Leonard v Town of Wayn¬ 
esboro, 193 SE 503, 169 Va 376 

Bight of owaer to relxaburse]iiea].t 
Owner of property determined by 

court to be within town bmits, after 
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it had been treated by authorities 
through error as lying outside of 
town, was entitled to reimbursement, 
on theory of implied contract, for 
water line she constructed to enable 
her to obtain water from town, where 
town connected home to such line 
without her express consent, but with 
her knowledge, and collected water 
rents from her at increased rates 
and from homes so connected and ex¬ 
ercised ownership over line —Leonard 
V Town of Waynesboro, supra 

21. La—Dickson v Hardy, App , 144 
So 519, annulled on other grounds 
148 So 674, 177 La. 447 

22. N J —In re Town of Harrison, 
151 A 216, 8 NJMisc 606 

Regulations as to furnishing water 
supply to private consumers see in¬ 
fra § 280 

23. W Va —City of Wheeling v Ben- 
wood-McMechen Water Co, 176 S 
E 234, 115 WVa. 363 

24. Ky—City of Covington v Sohio 
Petroleum Co, 279 S W 2d 746 

Pa—First Nat Bank of Stra^burg 
V Borough of Strasburg, Com PI, 
64 Lane L Rev, 45 

WVa—Lockard v City of Salem, 32 
SE2d 568, 127 WVa. 237—City of 
Wheeling v Benwood-McMechen 
Water Co, 176 SE 234, 115 WVa. 
353. 

Wis—City of Milwaukee v Public 
Service Commission, 66 NW 2d 716, 
268 Wis 116 

67 C J p 1168 note 38—43 aJ. ft 283 
note 79 [a]. 



94 C.J.S. 

in the method adopted for the operation of the sys¬ 
tem 25 

Financing The charter authority of a munici¬ 
pality to maintain a municipal waterworks in its 
proprietary capacity authorizes it to anticipate its 
water revenue collections in order to raise funds 
needed to provide for essential additions and fa¬ 
cilities to its plant to enable the system to serve the 
purpose for which its maintenance was author¬ 
ized ,2® and the city may raise funds in this man¬ 
ner as long as it does not without particular au¬ 
thorization undertake to mortgage, pledge, or ob¬ 
ligate the plant itself, or obligate the taxing power 
or revenues of the city derived from other sourc¬ 
es 27 Accordingly, city water revenue bonds are 
not obligations of the municipality,28 and the holder 
thereof can look for payment only to the special 
fund which must be segregated and never becomes 
part of the city’s general corporate funds 29 How¬ 
ever, payment for an extension may not be made out 
of the earnings of an existing system at the expense 
of outstanding certificates ,20 but a city may au¬ 
thorize an extension of an inadequate system and 
pledge the earnings from such extension to the pay¬ 
ment of the certificates issued in payment of its 
costal Where water certificates issued to finance 
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such additions and facilities are valid when issued 
It IS immaterial that they do not comply with the 
requirements of the general mimicipal law as sub¬ 
sequently enacted 22 The right of county officers to 
pool the revenues from a joint water system in the 
county which runs through the various subdivisions 
of the county, for the purpose of applying such 
revenues to the payment of the indebtedness for the 
whole system, has been recognized 23 Under a stat¬ 
ute so providing, a township is required to be 
charged with a reasonable sum for rental of water 
hydrants and lor water used for fire fighting 24 

The funds and financing of municipal waterworks 
generally are discussed supra § 234 b. 

Privilege or franchise tax. The liability of a 
municipal corporation under some statutes for a 
privilege tax for operating a waterworks system has 
been denied 25 On the other hand it has been held 
that a municipality is required to pay a tax on the 
income from sales of water in the absence of proof 
that the waterworks system was not installed for 
profit or gam,25 e\en though the system was not 
actually self-sustaming 27 it has also been held that 
a municipality may be liable to the state under stat¬ 
utes imposing a sales tax on water furnished by the 
municipality to its patrons and customers 28 


25. Ky—Cawood v Coleman, 172 S 
W2d 548, 294 Ky 858 

26. Fla —State v City of Hollywood, 
179 So 721, 131 Fla. 684—State v 
-City of Daytona Beach, 158 So 300, 
118 Fla 29 

27. Fla—State V City of Hollywood, 
179 So 721, 131 Fla. 584—State v 
City of Daytona Beach, 158 So 300, 
118 Fla. 29 

28. Ill —Simpson v City of High- 
wood, 23 NE2d 62, 372 Ill 212, 
124 ALR 1459 

28 Ill —Simpson v. City of High- 
wood, supra 

30. U S —Getz V City of Harvey, C 
CAIll, 118 F 2d 817, certiorari de¬ 
nied City of Harvey v Getz, 62 S 
Ct 59, two cases, 314 U S. 628, 86 
LBd 604 

31. tJ S —Getz V City of Harvey, C 
CAIll, 118 F2d 817, certiorari 
denied City of Harvey v Getz, 62 S 
Ct 69, two cases, 314 US 628, 86 
LHd 504 

Throportional appUoatloa to various 
lasTies 

(1) In general—City of Harrison 

V Braswell, Ark, 194 S'W’2d 12, 209 

Ark 1094, 166 A.LR 846. 

(2) Where Illinois city by ordi¬ 
nance authorized purchase of water 

distribution ays tern then existing and 


by subsequent ordinance approved 
plans for construction of an enlarge¬ 
ment or extension of old system, it 
was only necessary that city, in dis¬ 
tributing earnings, abide by its obli¬ 
gations under its respective trusts 
and apply the respective proportions 
to the respective issues of water 
fund certificates issued in payment of 
cost of old system and of extension — 
Getz V City of Harvey, C C AIll, 118 
F 2d 817, certiorari denied City of 
Harvey v Getz, 62 S Ct 59, two cases, 
314 US 628, 86 L Ed 504 

VadTiatioTi of improvements 

In determining value of improve¬ 
ments to municipal waterworks sys¬ 
tem as basis for allocation of net 
revenues therefrom to payment of 
principal and interest on improve¬ 
ment bonds, appraisement of old wa¬ 
terworks system which omitted value 
of water rights owned by city, and 
which included appraised value of 
seepage through defective pipes in 
old system as improvement and bet¬ 
terment was held arbitrary, illegal 
and void—^Wadsworth v Santaquin 
City, 28 P2d 161, 83 Utah 321 

32. Fla —^Herbert v City of Daytona 
Beach, 163 So 666, 121 Fla. 212 

33. Va —^Kirkpatrick v Board of 
Supers of Arlington County, 136 S 
E 186, 146 Va 113 

67 C J p 1159 note 41. 
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34, Kan—Fleming v Ferguson, 171 
P2d 274, 161 Kan 562 

DetermmatioBL of reasonable price 
The statute relating to township 
water supplies authorizes township, 
in arriving at a reasonable price to 
pay itself for rental of hydrants and 
a reasonable price for water used for 
fire fighting, to consider cost of hy¬ 
drants, labor of attaching hydrants 
to main, interest over bond period on 
such items, replacements costs, cost 
of effectively installing hydrants, in¬ 
cluding cost of larger mams, reser¬ 
voirs, stand towers, special require¬ 
ments and other items—^Fleming v 
Ferguson, supra 

35. Tenn—Smith v Nashville, 12 S 
W 924, 88 Tenn 464, 7 LRA. 469 

67 C J p 1159 note 43 
Liability of municipalities for license, 
sales, privilege, or other excise 
taxes applicable to business or 
commercial enterprise in which 
they engage generally see Licenses 
§ 29 b 

I Taxation of municipal waterworks 
in general see Taxation § 205 

30. Ariz —Town of Somerton v 
Moore, 119 P 2d 239, 58 Ariz 279. 

37. Ariz —Town of Somerton v. 
Moore, supra. 

38. Ariz—City of Phoenix v State 
ex rel Conway, 85 P 2d 56, 53 Ariz. 
28, 
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Liability for personal property used in connection 
with plant Where, pursuant to statute, a munici¬ 
pal corporation has taken over from an improvement 
district, for opeiation, a water plant, the municipal 
corporation is liable for the purchase price of per¬ 
sonal property purchased for the maintenance and 
operation of the plant while being opeiated by the 
municipal coiporation 39 A creditor cannot fore- ] 
close his vendor’s lien or chattel mortgage on in¬ 
dispensable machinery incorporated in the municipal 
waterw^orks, the machinery having become public 
property ,40 nor can a mechanic’s hen be acquired 
on a municipal waterworks 41 

Damage to zvatci system Where damage is 
caused to a municipal waterworks system the mu¬ 
nicipality may be entitled to recover damages there¬ 
for in a proper case 42 


§ 242 — Mains, Connections, and Rights 

of Way 
a In gcnci al 
b Extension of mams 
c Maintenance and repair 

a. In General 

In general the rights and obligations of a munici¬ 
pality under a grant or dedication of a right of way 
for water mams and facilities depend on the provisions 
of Ihe grant or dedication and applicable statutes and 
ordinances 

In general, the rights and obligations of a mu¬ 
nicipality under the grant of a right of way over 
private property for a conduit or pipe line as part 
of Its water system are determined by the provisions 
of the giant,43 as are the rights of the grantee of 
land the conveyance of which includes the right 
to the use of the water mams,44 and in general the 


39. Ark—Improvement Dist No 1 
of Wynne v Brown, 109 S W 1010, 
86 Aik 61 

40. La —Town of Farmerville v 
Commercial Credit Co, 136 So 82, 
173 La 43 

With respect to ngrht to foreclose, 
debt incurred by mayor and board of 
aldermen exceeding: bonds voted, to 
complete waterworks, \sas held 
to-wn's lather than inhabitants’ debt, 
and mayor and board of aldermen 
could not create debt for machinery 
to complete waterworks exceeding- 
bonds \oted, enforcement of which, 
by seizure and sale, would disrupt 
waterworks, and vendor of ma- 
chinei y incorporated in municipal wa¬ 
ter-works was held charged with 
knowledge that town in its coiporate 
capacity would not own wateiworks 
when constructed, or machinery aft¬ 
er its merger into watei works — 
Town of Farmerville v Commeicial 
Credit Co , supra 

41. Va—Fairbanks, Moise & Co v 
Town of Cape Charles, 131 S B 437, 
144 Va 56 

40 GJ p 59 note 58 [a] (3) 

42 Vt —Village of St Johnsbury v 
Cenedella, 194 A 382, 109 Vt 174 
Safficiency of evidence 
Vt—^Village of St Johnsbury v 
Cenedella, supra 

43- NT—Philgus V Hartman, 90 N 
T S 2d 823, 275 App I>jv. 970 
67 C J p 1159 note 46 
Mams, connections, and rights of way 
as to 

Individual operator see infra pas¬ 
sim 244-246 

Public service company see infra 
§§ 254-258 

Easements; ezcliLSivity 

(1) The right to lay underground 
pipes over the land of aiiothei is an 


“oasement” and is governed general¬ 
ly by the rules of law which govern 
ordinary easements of way—City of 
Pasadena v California-Michigan 
Land & Water Co, 110 P 2d 983, 17 
Cal 2d 576, 133 A LR 1186 

(2) Easements foi the purpose of 
installing and maintaining watei 
mams and connections thereto tv ere 
not exclusive ea-cements—City ol 
Pasadena v Calilornia-Michigan 
Land & Water Co , supra 

(3) The grant !»y owneis of leally 
to city of casements five feet in width 
for the purpose of installing and 
maintaining water mains and connec¬ 
tions thereto granted to the city the 

I right to make the fullest necessary 
use of the five-foot strip foi the pui- 
pose named —City of Pasadena v 
California-Michigan Land & Water 
Co , supra 

“Eascmexit deed” 

Instrument desciibed m conveyance 
Itself as an easement deed and which 
conveyed to city an easement on land 
for purpose of submerging land for a 
municipal water reservoir, togethei 
With all water rights, riparian rights 
and other appurtenances for a period 
of forty years or so long as city 
maintained reservoir thereon, was an 
“easement deed —City of Corpus 
Christi V State, Tex Civ App, 166 S 
W 2d 824, error refused 

Particular rights held mcluded wi-th 
grant 

“Floating'* easement, acquired by 
city for conduit carried, with it so 
much of grantor’s land on each side 
of conduit as might be reasonably 
necessary for purposes of mainte¬ 
nance, repair, and enjoyment of ease¬ 
ment. doing no moie injury than was 
necessaiy to insure enjoyment of 
easement, and city possessed of hill¬ 
side right of wav Jtor conduit was en¬ 
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titled to have hillside maintained at 
slope which would not only be safe 
for conduit but also for maintenance 
of right of way—Salt Lake City v 
J B & R E Walker, Inc, Utah, 253 
P 2d 365 

What constitutes “abutting property 
owner” 

Where town granted an easement 
to city as a water utility to lay feed¬ 
er watei mains through town in con- 
sideiation foi which city agieed to 
give ceivice to owners of property 
abutting on streets along which 
maiiib weie laid, a corporation which 
acquired several parcels of land - 
ing along street was an “abutting 
property owner" within contract le- 
gaidless of fact that land of corpo¬ 
ration was five hundred or six hun¬ 
dred feet in depth whereas at time 
of entering into contract, the largest 
abutting lot did not exceed one hun¬ 
dred seventy-five feet in depth, and 
even though at time of entering into 
contiact utility contemplated that 
abutting lots w^ould be used foi 
homes and small businesses which 
would require only a small quantity 
of water, court could not write into 
contract a provision defeating light 
to water service of corporation which 
consolidated several small lots into a 
larger tract and built an industrial 
plant requiring more water than util¬ 
ity had contemplated would be re¬ 
quired—City of Milwaukee v Public 
Service Commission, 31 NW2d 571, 
252 Wis 358 

44. Ky—Lee v City of Park Hills, 

174 SW2d 539, 295 Ky 383 
'‘Appuitenamoes” as izicludiug right 

Where grantors platted land situat¬ 
ed outside city limits into lots, 
streets and alleys and constructed 
water mams m the streets, and sold 
lots by deeds conveying all “appur¬ 
tenances,” the property conveyed in- 
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use of water mains and facilities dedicated by an 
individual to the city for the purpose of supplying 
water to a development depends on the terms of the 
dedication and applicable statutes and ordinances 
Such dedications, grants, or contracts are subject 
to general rules with respect to their validity, con¬ 
struction, and operation ^6 Accordingly, where an 
agreement by which the city was to use the mains 


laid by a private corporation is without consideration 
m that it does not bind the city, the agreement con¬ 
fers no right on the city,47 and the city cannot 
render the alleged agreement binding by incurring 
expense and becoming obligated by contracts with 
individual consumers to supply them with water 
through the mains 


■eluded the right to the use of the 
-water mains without interference by 
grantors, and defendants were not 
justified in imposing a charge for the 
use of the system on ground that 
they expended a large sum of money 
and were entitled to a return there¬ 
on —Lee V City of Park Hills, supra 
Szolusive easement subject to emi. 
nent domain 

Where petitioner acquired by deed 
exclusive easement for maintenance 
of water distribution system in cer¬ 
tain streets, words “subject only to 
lights taken by eminent domain" 
qualified easement granted and peti¬ 
tioner's easement was rot exclusive 
of rights taken by eminent domain 
by town for highway purposes — 
Plower V Town of Billerica, 87 NE 
2d 189, 324 Mass 519 

45 Tex—City of Beaumont v Cald- 
er Place Corporation, Civ App, 180 
S W 2d 189, reversed on other 
giounds, 183 S W 2d 713, 143 Tex 
244 

of residents of development 
"Where subdivider, contemplating 
that addition would in time be includ¬ 
ed in city, recorded a dedication deed 
and plat and executed conveyances 
to purchasers under which subdivider 
was to control sewers, gas and water 
mams until addition should be taken 
into the city, residents of addition 
acquiied a right to have sewer and 
water system and disposal plant pre¬ 
served for their own use to the ex¬ 
tent of their requirements —City of 
Beaumont v Calder Place Corp, su¬ 
pra 

'Sight to excess capacity 

Where subdivider installed water 
and sewer system sufficient to serve 
five hundred houses though connec¬ 
tions for two hundred houses would 
be adequate for the addition, right 
to excess capacity of three hundred 
houses could not belong to subdivider 
but to adjoining city or residents of 
the addition, since a judgment au- 
thoiizing subdivider of addition to 
use water and sewer facilities for 
connections to houses outside the 
addition, to the extent of excess ca¬ 
pacity of such facilities over amount 
necessary to satisfy dedication for 
benefit of residents of addition, would 
violate charter of home-rule city of 
Beaumont by authorizing subdivider 
^o operate waterworks and control 
sewer system in the city —City of 


Beaumont v Calder Place Corp, 183 

S W2d 713, 143 Tex 244 

46. Okl —Reust v Oklahoma City, 

178 P 2d 92, 198 Okl 345 
Particular contract construed 

Under contract between landowner 
and city which owned canal used to 
conduct water from river to reservoir, 
which provided that as consideration 
for granting of easement over land- 
owner's land for purpose of laying 
and operating a tile water drainage 
line to drain water fi om canal to 
landowner's lake, landowner would 
be entitled to water coming from 
drainage tile without cost, landown¬ 
er was entitled to W'-ater flowing 
through drainage tile constructed on 
his land, but not to watei taken from 
canal on city's land befoie it entered 
drainage tile on landowner’s prem¬ 
ises —Reust V Oklahoma City, su¬ 
pra 

Enforcement by action In replevin 
or conversion 

(1) Where municipality, which op¬ 
erated its own water system as a pri¬ 
vate utility and which had entered in¬ 
to a rental conliact providing for 
payment to developers of housing 
project out of money received from 
sales of water through connections 
made with water mams installed by 
developers, asserted hostile owner¬ 
ship of water mams, denied develop¬ 
ers' rights and interest in them, and 
lefused to surrender possession or 
recognize right of possession in de¬ 
velopers, It committed an act of con¬ 
version which gave developers right 
to recover lines by an action in re¬ 
plevin or in conversion for value of 
such lines—^Wichita Finance & 
Thrift Co V City of Lawton, Okl, 
DC Okl, 131 FSupp 788 

(2) Where it was understanding 
and agreement that developers of 
housing project were to be paid the 
“cost" rather than the value of wa¬ 
ter lines used by municipality, dam¬ 
ages to be paid bj- municipality for 
its wronglul conversion of such lines 
would be cost figure rather than ac¬ 
tual value, which was in excess of 
cost—^Wichita Finance & Thrift Co 
V City of Lawton, Okl, D C Okl, 131 
FSupp 788 

Ixjiuiction for failnre to pay consid- 
eration 

Act of municipality in continuing 
to use water line easements with¬ 
out paying agreed consideration con¬ 
stituted continuing trespass, and 
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was enjoinable in view of the multi¬ 
plicity of suits that remedy at law 
would necessitate —Boiles v City of 
Abilene, Tex Civ App, 276 S W 2d 
922, error refused 

Sale to bona fide pm chaser; notice 

(1) Where a pipe line, in which a 
municipality has, by contract, cer¬ 
tain rights of use, is sold by the 
owner to a third person who is a 
bona fide purchaser without notice 
of the rights of the city, the rights 
of the city may thereby be lost — 
Johnson City v Milligan Utility 
Dist, TennApp, 276 S W 2d 748 

(2) Recitals in chain of title to 
pipe line, conveying line together 
w'lth all rights, interests and equi¬ 
ties, of every kind and description, 
which first party had in and to con¬ 
tract or ordinance with city, permit¬ 
ting installation and maintenance of 
system and regulating flow of water 
therein, weie not sufficient to give 
notice to purchaser of city’s right to 
regulate flow of water to and within 
pipe line—Johnson City v Milligan 
Utility Dist, TennApp, 276 SW2d 
748 

47. Ga—City of Atlanta v De Kalb 

County, 26 S E 2d 334, 196 Ga 262 

Agreement held wiithont consideratioxi 

The permission by city for coipo- 
ration which laid water mams with¬ 
out limits of city to connect mains 
with city's existing mams did not of 
itself amount to a consideration for 
alleged agreement whereby corpora¬ 
tion purported to grant to city ex¬ 
clusive right to flow water through 
mams constructed by corporation and 
to lap them for purpose of furnishing 
water to customers in locality, where 
connection was to be made for sole 
purpose of enabling city to flow water 
through mams and would be value¬ 
less to corporation unless city be¬ 
came bound m some way to use it for 
that purpose, and even if corpora¬ 
tion, in laying water mains with 
city’s consent, made an offei to allow 
city to use mains for purpose of fur¬ 
nishing water to residents of subdivi¬ 
sion, a mutually binding agreement 
was not effectuated upon city actual¬ 
ly beginning to use mains for such 
purpose, where city expressly refused 
to bind itself m any manner and gave 
notice to such effect m written agree¬ 
ment —City of Atlanta v De Kalb 
County, supra 

48. Ga—City of Atlanta v De Kalb 

County, supra. 
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Municipality as licensee. It has been held that 
where a municipality merely has permission from a 
landowner to lay water mams on the land, it ac¬ 
quires no interest or easement in the land,^^ but only 
a license,which is revocable at the will of a sub¬ 
sequent bona fide purchaser of the land,^^ and the 
city IS not entitled to compensation for expenditures 
made on the premises, ^2 and is in fact liable to the 
purchaser for reasonable compensation for the use 
of the easement pending such time as might be nec¬ 
essary to effectuate either the removal of the utility 
from the land or the acquisition of the easement by 
condemnation However, it has also been held 
that where a municipality enters private lands to 
lay Its pipe line as licensee for a consideration and 
expends a considerable sum in laying and maintain¬ 
ing such line, such corporation has either an ir¬ 
revocable license^^ or a license subject to revocation 
on notice with reasonable time to remove the pipe 
Accordingly, as affecting the right of a municipality 
to remove a pipe line laid through private land, it 
has been held that such pipe line, when laid by the 
municipality as a licensee and not as a trespasser, 
does not become a fixture and part and parcel of 
the land through which it is laid,^^ and that the 
municipality does not lose title to the pipe on the 
theory of adverse possession by the owner of the 
land in the absence of the existence of the ele¬ 
ments of an adverse possession 57 Likewise, mere 
nonuser does not constitute an abandonment of the 
right of way for a pipe line acquired by a deed of 
grant 58 Where a contract is entered into between 
a county and a municipality whereby the county 
releases to the city water department rights of con- 
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trol and ownership of a water pipe system, the terms 
of the contract are controlling 59 

Use of streets and highways The powers of mu¬ 
nicipal authorities in respect of laying mams in the 
public streets are usually determinable from the 
applicable statutes ,59 and where a municipal cor¬ 
poration relies on a statutory grant for its right 
to the use of a highway for the construction of its 
water line, its rights are limited by the terms of 
such grant 51 Under some statutes the right of 
the municipality under the statutes is merely a 
franchise ,52 and in a proper case the state may 
compel the municipality to relocate its pipe lines 5® 
In the absence of a requirement that a municipal 
corporation shall formally accept a legislative grant 
of the right to maintain water pipes in any road, 
street, or highway, the question as to whether such 
a corporation which asserted the right has in fact 
accepted the offer must be determined from action 
taken with the view of acquiring such right ,5^ and, 
in order to constitute an acceptance, actual use 
of the highway by laying pipes is not necessary 55 
Usually the municipal authorities are vested with 
discretion in respect of the place in the street where 
a main shall be laid,55 and, where such discretion 
IS exercised without fraud or corruption, it is not 
subject to judicial review 57 The propriety of the 
insertion in a decree m equity of a provision for the 
grant of a right of way through the streets of a 
municipality for a pipe line of another municipality 
in order that the latter might furnish water to per¬ 
sons beyond the territory of the first-mentioned mu¬ 
nicipality has been recognized where such munici¬ 
pality consents to such use of its streets 58 


49 Md—Mayor and City Council of 
Baltimore v. Brack, 3 A 2d 471, 
175 Md 615, 120 ALR 543 

50. Md—Mayor and City Council of 
Baltimore v Brack, supra 

51. Md —Mayor and City Council of 
Baltimore v Brack, supra, 

62. Md —Mayor and City Council of 
Baltimore v Brack, supra, 

53. Md—Mayor and City Council of 
Baltimore v Brack, supra 

64 Cal—City of Vallejo v Bumll, 
221 P 676, 64 CaJ App 399 

55 Cal—City of Vallejo v Bumll, 

supra 

67 C J p 1159 note 48 

56. Cal—City of Vallejo v Scally, 
219 P 63, 192 Cal 175—City of 
Vallejo V Burnll, 221 P 676, 64 
Cal App 399 

57. Cal—City of Vallejo v Burnll, 
supra 

58 Cal—City of Vallejo v Scally, 
219 P 63. 192 Cal 175 

67 C J p 1159 note 51. 


59 Ohio—Wagner v City of 

Youngstown, App, 75 NE 2d 724 

Contracts having* no specific expira¬ 
tion date were not "franchises" ter¬ 
minable at will—^Wagner v City of 
Youngstown, supra- 

60. ISTT—St Mary of the Angels 
Church V Barrows, 124 NYS 671, 
68 Misc 645 

67 CJ p 1161 note 79. 

Municipality as trustee 

The right of a municipality in 
whose streets water mains are laid at 
expense of property owners is that 
of a trustee controlling system sub¬ 
ject to beneficial interest of proper¬ 
ty owners—^Royal Oak Tp v City 
of Ferndale, 15 NW2d 707, 309 Mich 
458 

61. K J —Town of Mt Pleasant v 
City of New York, 191 NYS 741, 
109 App Div 316 

67 C J p 1162 note 82 


Water Bist, 111 P 2d 651, 17 CaL 
2d 699 

63. Cal —State v Marin Municipal 
Water Dist, supra. 

64- Cal—City of Beverly Hills v 
City of Los Angeles, 165 P 924, 17S 
Cal 3X1 

67 CJ p 1162 note 80 

65. Cal—City of Beverly Hills v. 
City of Los Angeles, supra. 

67 C J p 1162 note 81. 

66. NY—^Western New York Water 
Co V Laughlin, 157 NYS 267 

67 C J p 1162 note 83 

67. NY—St Mary of the Angels 
Church V, Barrows, 124 NYS 671, 
68 Misc 545—^Western New York 
Water Co v Laughlin, 157 NYS 
257. 

68. Mich.—^Board of Water Corners of 
City of Detroit v. Village of High¬ 
land Park, 169 NW- 160, 192 Uich. 
607. 

67 C J p 1162 note 85. 


62. Cal —State v Mann Municipal 

56 
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Use of natural facilities A city has the right to 
use natural reservoirs and facilities for the storage 
and transportation of water 6® 

Priority among easements. Where the owners 
of realty granted an easement to a city to install 
and maintain water mams and connections thereto, 
and thereafter gave a water company a similar 
easement, as they properly may in certain circum¬ 
stances,'^® the city’s easement is paramount,'^'! but 
until a point of irreconcilable conflict is reached,*72 
the concurrent use by the city and the company 
should be governed by principles permitting an 
equitable adjustment of conflicting interests,*^® since 
the respective rights of the two parties are not 
absolute but are required to be construed to permit 
a due and reasonable enjoyment of both interests 
as long as possible 

Ownership as between two municipalities Under 
a contract between two municipalities for the fur¬ 
nishing by one of a supply of water to the other, the 
terms of the contract will govern in determining the 
ownership of the system in the municipality to be 
so supplied with water in the absence of any stat¬ 
utory provision to the contrary 

Approval of voters Under the construction giv¬ 
en certain statutes controlling the action of mu¬ 
nicipal authorities in respect of laying new mams, 
the necessity of submitting the matter to resident 
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taxpayers for approval has been denied;*^® but it 
has also been held that the action of the water com¬ 
missioners in entering into a lease for additional 
land in the improvement of the city waterworks 
must be approved by a vote properly lield.'^'^ 

Taking or converting pipes laid by individual. 
Where a person lays pipes in a street under license 
from the municipality, such corporation becomes lia¬ 
ble for the subsequent conversion of such pipes by 
taking possession, without the consent of the own¬ 
er, and incorporating the pipes into its waterworks 
system 

Cost of installing service pipes While the right 
of a municipality to require all consumers to assume 
the burden of laying service pipes has been recog¬ 
nized,*^® the power of the duly authorized municipal 
authorities to make private water connections free 
of charge has been recognized in the absence of any 
statutory restriction in this regard Under an 
agreement with the municipality to that effect, 
where a deposit is required to secure the installation 
of water mams the depositor or his assignees may 
be entitled to a subsequent refund of the amount 
deposited 

Enforcement of rights In a proper case the pub¬ 
lic service commission is the proper tribunal for 
the enforcement of the rights of parties under a 
grant to a municipality for its water system 


69. Cal —City of Los Angeles v 
City of Glendale, 142 P 2d 289, 23 
Cal 2d 68 

Buie not affected 1by statute 

The enactment of statute designed 
to encourage the use of natural fa¬ 
cilities for transportation of water 
did not indicate legislative intent to 
abrogate right to use natural reser¬ 
voirs for transportation and storage 
of water hence maxim "‘expressio 
unius alterius exclusio est*' was in¬ 
applicable to construction of such 
statute—City of Los Angeles v City 
of Glendale, supra 

70. Cal —City of Pasadena v Cali- 
fornia-Michigan Land & Water Co , 
110 P 2d 983, 17 Cal 2d 576, 133 A 
LR. 1186 

71. Cal —City of Pasadena v Cali- 
fornia-Michigan Land & Water Co , 
supra. 

72. Cal —City of Pasadena v Cali- 
fomia-Michigan Land & Water Co , 
supra. 

73. Cal —City of Pasadena v Cali- 
foniia-Michigan Land & Water Co, 
supra. 

74. Cal—City of Pasadena v Cali- 
forma-Michigan Land & Water Co., 
supra. 

75. Mich —^Board of Water Com'rs of 
City of Detroit v. Village of High¬ 


land Park, 159 NW 160, 192 Mich 
607 

67 C J p 1159 note 62 

76. NY—^Western New York Water 
Co V Whitehead, 160 NYS 1020, 
97 Misc 67, affirmed 162 NYS 
1149, 176 App Div 901 

67 C J p 1160 note 63 

77. NY—Smith v Newburgh, 77 N 
Y 130 

43 C J p 1330 note 7 [b] 

78. Ohio—Lakewood v Newell, 16 
Ohio Cir Ct ,N S , 503 

67 C J p 1160 note 64 
79 NM—State v Water Supply Co 
of Albuquerque, 140 P 1059, 19 
NM 36, LRA1915A 246, Ann Cas 
1916B 1290 
67 C J p 1160 note 55 

80. N Y —^Western New York Water 
Co V Laughlin, 157 NYS 257 

81. N J —^Fox V Haddon Tp , 45 A 
2d 193, 137 N JEq 394 

railure to establish special equity 
In suit by assignee of real estate 
development company's rights under 
written contract to refunds on money 
deposited with township to secure 
installation of water mams in new 
development to be relieved of ten- 
year limitation imposed by contract 
on refunds to be made as each new 
house was connected with mams, as¬ 
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signee failed to establish as a spe¬ 
cial equity justifying relief that 
township solicitor had promised that 
sewer service, the lack of which al¬ 
legedly prevented sale of houses, 
would be made available as and when 
each house was completed—Fox v 
Haddon Tp , supra. 

Suit held barred by laches 

Suit by assignee of real estate de¬ 
velopment company’s rights, under 
written contract, to refunds or money 
deposited with township to secure 
installation of water mams m new 
development to be relieved of ten- 
year limitation imposed by contract 
on refunds to be made as each new 
house was connected with mains on 
ground that limitation provided for 
a forfeiture and failure of develop¬ 
ment was due to lack of sewer serv¬ 
ice, which township solicitor alleged¬ 
ly had promised, was barred by lach¬ 
es when not commenced until 18 years 
after execution of contract—Fox v 
Haddon Tp, supra 

82. Wis —City of Milwaukee v Pub¬ 
lic Service Commission, 31 N'W2d 
671, 252 Wis 358 
Belief In courts not required 
Where town granted easement to 
city as a water utility to lay feeder 
water mains through town in consid¬ 
eration for which city agreed to give 
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b. Extension of Mams 

Generally, whether an extension shah be made ?s 
to be determined by the municipal authorities m the 
light of the reasonableness of the extension, the demand 
for It, the number of subscribers, and the revenue ob- 
tainaole. 

In the absence of any statutory limitation or re¬ 
quirement's usually the decision of the question as 
to whether an extension shall be made is within the 
discretion of the municipal authorities,8^ and their 
decision is final if there has not been an abuse of 
such discretion The propriety of a proposed ex¬ 
tension depends on the reasonableness of such ex¬ 
tension, considering the demand for it, the number 
of water subscribers, and the re’'enae obtainable 
and a municipality is not obliged in every instance to 
extend its mams in order to supply water to e\cry 
inhabitant however remote his land may be from 
the distribution system The measure of the dut> 
of a municipal corporation to extend its pipes im¬ 
posed by statute is determinable largely from the 


terms of such statute ^8 Ordinances relating to the 
manner in which extensions or additions to a city 
water system may be made must, where applicable, 
be complied with 89 

There IS authority for the ’view that a city which 
has, pursuant to some statutes, taken over for op¬ 
eration and maintenance a waterworks constructed 
by an improvement district may not be compelled at 
the suit of a property owner to extend the mams 
in order to furiiish fire protection Under certain 
circumstances a municipal corporation may be under 
the duty to notify a property owner of the necessity 
for installing a main in order that such owner 
might be permitted to pay the costs of such installa¬ 
tion, in accordance with the applicable rules In 
some instances a municipality may authorize the 
extension of a water mam on the condition that the 
people along the line will undertake certain ob¬ 
ligations However, in the absence of authoril\ 
therefor a municipality may not require the 


seivice to owners of property abut¬ 
ting on streets along which mains 
were laid, public service commission 
had jurisdiction to reciuiie citv to or¬ 
der the seiVKG installed as against 
contention that abutting owners enti¬ 
tled to seivjce under the contract, 
should seek lehef in the courts—City 
of Milwaukee v Public Service Com¬ 
mission, supia 

Appeal, ieq.usst for remand 

Where city as a water utility ap¬ 
pealed to circuit court from order 
of public serv-ice commission requir¬ 
ing utility to permit owneis of prop¬ 
erty abutting on streets along \\hich 
A\ater mams were laid to connect to 
the main pursuant to contract be¬ 
tween city and town, request that 
case be lemanded to commission to 
enable city to ofter evidence of ina¬ 
bility to comply with the older be¬ 
cause of inadequate water supply 
came too late when not made until 
the arguments were in progress — 
City of Milwaukee v Public Seiwice 
Commission, supra 

S3 Miss —City of Greenwood v 
Provme, 108 So 284, 143 Miss 42, 
45 ALR S24 
67 C J p 1160 note 58 

84 Fla —Trudnak v City of Fort 
Pieicc, 185 So 353, 135 Fla 673 
Miss —City of Greenwood v Provme, 
108 So 284, 143 Miss 42, 46 ALR 
824 

N J —Rcid Development Corp v Par- 
sippany-Troy Hills Tp, 107 A 2d 
20, 31 NJ Super 459 
ND—Reed v City of Langdon, 54 
nW2a 148, 78 ND 991 
Utah—Rose v Plymouth Town, 173 
P 2d 285, 110 Utah 358 
Extension by individual operation on 
direction of state regulatory body 
see infra § 246 


Extension of mains by water com¬ 
pany see infra ? 257 
Power of municipality to extend sys¬ 
tem into teiiitory served by watoi 
company see supia § 235 
85 Miss—City of Gieenwood v 
Provme, 108 So 284, 143 Miss 42> 
45 ALR 824 

N D —Reed v City of Langdon, 54 N 
W2d 148, 78 ND 991 
Utah—Rose v Plymouth Town, 173 
P 2d 285, no Utah 358 
Discretion, held not abused 

Where municipality was operating 
at a deficit, and there were several 
areas with many homes withm mu¬ 
nicipality in which municipality had 
not fully developed its water supply 
system, municipality’s action in re¬ 
fusing to extend water system to area 
where there were no present consum¬ 
ers and no assurance of likelihood of 
early customer return and immediate 
need of area was questionable, did not 
constitute arbitrary, unreasonable or 
abusive exercise of discretion —^Reid 
Development Corp v Parsippany- 
Troy Hills Tp, 107 A 2d 20, 31 N J 
Super 459 

86. Miss —City of Greenwood v Pro- 
vine, 108 So 284, 143 Miss 42, 45 
ALR 824 

87. Cal —Marr v City of Glendale, 
181 P 671, 40 CalApp 748 

67 C J p 1160 note 62 
88 Conn —^Board of Water Com’rs 
of City of Haitford v Town of 
Bloomfield. 80 A 794, 84 Conn 522 
67 C J p 1160 note 63 
Right and duty to supply in general 
see infra § 278 

89- Mmn—State v Finley, 64 NW 
2d 769 

Ordinance held not violated 
Where master refi igeration install- 
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er connected pipes from refrigera¬ 
tion system to valves or openings left 
for that purpose connected with citv 
water system, connection did not 
constitute violation of ordinance pro¬ 
hibiting extension or addition to va- 
ter system except by master plumber 
and with wiitten permit from supci- 
visor of water works —State v Fin¬ 
ley, supia 

90 Ark—City of Benton ville v 
Biowne, 158 SW 161, 108 Ark 30G 
—Browne v Bentonville, 126 S W 
93, 91 Ark 80 

91. Md—Merryman v Baltimore 
City, 138 A 324, 153 Md 419 

92 NH—Town of Claremont v 
Rand, 79 A 689, 76 NH 116 

G-narantee of annual rental 
An instrument reciting that the 
signers thereof agree to guarantee 
the eight per cent required by a town 
to extend a water mam, executed aft¬ 
er the town authorized the exten¬ 
sion if the people along the line guar¬ 
anteed eight per cent on the expense 
of extension, guarantees an annual 
rental of eight per cent on the ex¬ 
penses of the extension—Town of 
Claremont v Rand, supra. 

Applicatiou of ordinance held invalid 
Even If municipal ordinance, re¬ 
quiring developer of area to extend 
at its own expense municipal water 
mams, was not invalid in itself, ap¬ 
plication thereof seeking to charge 
developer for full cost of extension of 
w'ater mams to area which contained 
lots owned by others than developer 
would have been invalid—Reid De¬ 
velopment Corp V Parsippany-Troy 
Hills Tp, 107 A 2d 20, 31 N J Super 
459 
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developers of areas to extend the water mams at 
their own expense and where a municipality 
lacking authority therefor demands from a subdivi¬ 
sion owner an advancemeiit of the cost of installing 
water mains, and the advancement is made, the mu¬ 
nicipality will be liable therefor on quantum meruit 
as for money had and received ^ ^ 

Delivery of execufed contrach by residents Un¬ 
der a statute so providing, a city or its board 
of commissioners is prohibited from extending its 
water mams until half of the bona fide residents 
along the line of the proposed extension execute and 
deliver to the city a sufficient number of written 
contracts to insure the city a specified profit on the 
cost of the extension,and deposit cash or a bond 
to secure performance 

Extension under contract with consumer Where 
a town extends its w'ater system under a unilateral 
contract with a landowner, the fact that no definite 
time was fixed for the termination of certain of the 
landowner’s obligations did not invalidate such ob¬ 
ligations,^'^ and the fact that the liability of the 


landowner, guaranteeing an annual return to the 
town, IS limited to a certain number of years, does 
not, m the absence of any stipulation to that effect, 
limit to the same number of years other promises 
of the landowner 

Regulation An order of a public utilities com¬ 
mission requiring a municipal corporation to extend 
its water mains will not be disturbed by the couits 
where the action of the commission was neither 
arbitrary nor capricious ^9 

Extension outside municipal limits Whether a 
municipality owning and operating a municipal 
waterworks system can extend its mains beyond the 
municipal limits depends on the provisions of the 
applicable statutes and the circumstances of the 
particular case ^ Thus, it has been held that a cit}" 
IS without authonty to extend its waterworks system 
outside Its corporate limits for such purpose.^ On 
the other hand, it has been held that in so far as a 
municipality has the authority to sell surplus water 
to persons outside its corporate limits it may provide 
£oi the extension of mams therefor but a statute 


93 N J —Reid Development Corp v 
Parsippany-Troy Hills Tp, supra 
Ordinance held to exceed authority 
Under statute authoiizing" munici¬ 
pality to operate water supply system 
and install and maintain pipes and 
mams, and authorizing: imposition of 
charge for stated installations and 
services not including mains, munici¬ 
pal ordinance requiring developers of 
areas to extend water mams at their 
own expense exceeded statutory au¬ 
thority to impose charges and was 
invalid —^Reid Development Corp v 
Parsippany-Troy Hills Tp, supra, 

94 . u S —Brownell v City of St Pe¬ 
tersburg, DC Fla, 128 P 2d 721 

95 Kan —Javhawk Const Co v 
City of Topeka, 271 P 2d 769, 176 
Kan 517 

Intention of statute was to assuie 
city of permanent development of 
addition, which contemplates people 
living in community along line of 
proposed extension, before installa¬ 
tion of mams therein, and to protect 
city against purely promotional proj¬ 
ects —Jayhawk Const Co v City 
of Topeka, supra 
liinutation, not grant, of power 

The statute prohibiting boards of 
commissioners in first c^ass cities 
from extending water mams until 
half of bona fide resident property 
owners along line of proposed exten¬ 
sion execute and deliver to city suf¬ 
ficient number of written contracts 
to insure city a profit of ten per cent 
per annum on cost of extension, is 
not a grant of power to such cities, 
but a limitation of their power, to 
extend water mams, and such a city 


had no authority to incur any liabil¬ 
ity or obligation to extend such mains 
into a new city subdivision developed 
by construction corporation until 
statutory provisions were met—Jay- 
hawk Const Co V City of Topeka, 
supra 

What constitutes ^^Ibona fide resident 
property owner” 

The term, '‘bona fide resident prop¬ 
erty owners along the line of the pro¬ 
posed extension," as used in statute 
means property owners who have es¬ 
tablished residences along line of 
proposed extension, and a city addi¬ 
tion developer, owning entire addi¬ 
tion, is not a "bona fide resident 
property owner" within statute —Jay- 
hawk Const Co V City of Topeka, 
supra. 

96. Kan —Jayhawk Const Co v City 

of Topeka, supra 
Sufficiency of bond 

The bond contemplated by statute 
prohibiting extension of water mams 
by fiist class city until half of bona 
fide resident property owners along 
line of proposed extension execute 
and deliver to city sufficient number 
of written contracts, perfoimance of 
which is secured by cash deposit or 
sufificient bond stipulating for water 1 
supply f 01 two years, to insure city 
ten per cent profit per annum on cost 
of extension, is for performance of 
contract to purchase water and must 
be in such amount as will insure ade¬ 
quate security for amount of water 
to be purchased for two years, and a 
bond, tendered to board of commis¬ 
sioners of first class city by applicant 
for extension of water mams into 
city subdivision developed by appli- 
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cant, to guarantee use of sufficient 
quantity of water in subdivision for 
two years to insure city ten per cent 
profit per annum on estimated cost 
of extension, was inadequate on its 
face as securing nothing, in absence 
of any contract between paities for 
purchase of water—Jayhawk Const 
Co V City of Topeka, supra. 

97 Mass—Moody v Inhabitants of 
Town of Weymouth, 177 NE 80, 
276 Mass 282 

98 Mass —Moody v Inhabitants of 
Town of Weymouth, supra 

99 Me—Public Utilities Commi&‘=iion 

V City of Lewiston Water Com’rs, 
123 A. 177, 123 Me 389 

67 C J p 1161 xiote 68 

1. Va—Corporation of Mt Jackson 

V Nelson, 145 SE 355, 151 Va 
396 

2. Ky —Smith v City of Raceland, 
80 S W2d 827, 258 Ky 071 
Certificate or authority of state 

Public Service Commission, powers 
and duties of which are administra¬ 
tive only, was not conclusive, as re¬ 
spects City’s authority to extend wa¬ 
terworks facilities beyond corpoiate 
limits to supply outside community 
—Smith V City of Raceland, supra 

3. Va—Corporation of Mt Jackson 

V Nelson, 145 SE 355, 151 Va 
396 

Town’s contract for construction of 
mam to carry suiplus watex to in¬ 
habitants outside corporate limits 
was held within its authority as to 
contractors suing for balance due — 
Corporation of Mt Jackson v. Nelson, 
supra- 
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empowering a city authorized by charter to own and 
operate waterworks, to sell water to persons and 
corporations outside the limits of the city, to pre¬ 
scribe the kind of water mams within or beyond the 
limits of the city, and to inspect and require such 
mains to be kept in good order, does not empower 
the municipality to extend the mains of its water¬ 
works system to places and persons lying outside 
the city for the sole purpose of furnishing such 
places and persons with water ^ 

c. Maintenance and Repair 

It IS usually the duty of a municipality operating a 
waterworks system to furnish mams or pipes to which 
patrons may connect service pipes, and to maintain and 
repair and renew them. 

Usually it IS the duty of a municipality which 
operates a waterworks system to furnish water 
mains or pipes with which patrons may connect 
their service pipes^ and to maintain such water 
mams or pipesand there has been recognition of 
the municipality’s authority to control and maintain 
a water mam Under a statute authorizing a city 
to operate and maintain waterworks taken over by 
It, the power to maintain involves the repair and re¬ 
newal of the parts of the system,s and does not re¬ 
strict the repairs or reconstruction to the identical 
form in which the waterworks were originally con¬ 
structed 3 In general, however, a municipal cor¬ 
poration IS under no obligation to keep in repair a 
pipe which IS not a part of its water system and 
which It does not own '^® As between the munici¬ 
pality and a private individual, the latter may by 
contract assume the obligation of maintaining water 
mams in proper condition Where a city has been 


permitted to construct a reservoir outside the city 
limits, the city may be required to construct and 
maintain highways in connection with it 

In respect of a service pipe connecting with a 
main, to supply a consumer, the consumer and own¬ 
er of such pipe usually has the duty to maintain 
and repair, ^3 although there is authority for the 
view that it is not necessarily the duty of a con¬ 
sumer to enter a street to make repairs to a 
lateral pipe branching from a mam to the con¬ 
sumer’s property,^^ and the duty of a municipal 
corporation to keep in repair a supply pipe laid 
along a street by the representative of a consumer 
to supply water to such consumers’ houses has been 
recognized 

Incidental rights, A municipality sometimes ac¬ 
quires by the grant of a right of way over private 
lands certain rights m respect of the repair of a pipe 
line laid through such lands,and the power of a 
municipal corporation to acquire a prescriptive right 
to enter on certain lands in order to repair a pipe 
line and other structures has been recognized 

§ 243(1). Water Districts 

In numerous jurisdictions statutes authorize the* 
formation of water districts for the purpose of acquir¬ 
ing and distributing a water supply Such districts are* 
separate and independent political corporate entities, and 
although they are not municipal corporations in the 
strict sense, they resemble them and are regarded or 
referred to as quasi-public corporations or quasi-munici- 
pal corporations. 

In numerous jurisdictions statutes authorize the 
formation of water districts for the purpose of ac¬ 
quiring and distributing a water supply,^ 3 and nu- 


4- Tex—Sweetwater v Hammer, 
CavApp, 259 S W 191. 

5. Ala—City of Montgomery v 
Greene, &0 So 900, 180 Ala. 322 

6. Ala —City of Montgomery v 
Greene, supra 

67 C J p 1161 note 70 

7. NT —^Bradley v Village of Un¬ 
ion. 150 NTS 107, 164 App Div 
665, appeal denied 151 NTS 1106, 
166 App Div 953, affirmed 117 N 
B 1062, 221 N T 591 

67 C J p 1161 note 71 

8 Ark —^Arkansas Light, etc , Co v 
Paragould, 225 SW 435, 146 Ark 
1 

9- Ark —^Arkansas Light, etc , Co v 
Paragould, supra. 

44 C J p 175 note 43. 

10. N D —Jackson v Ellendale, 61 N 
W. 1030. 4 ND 478 

11. Mass—Moody v Inhabitants of 
Town of Weymouth, 177 NE 80, 
276 Mass 282. 


12. NT—Huie v City of New Tork, 
137 NTS 2d 605, 286 App Div 922 

Manner of questioning maintenance In 
courts 

Although the supreme court is au¬ 
thorized to correct at any time suny 
defect or informality in any plead¬ 
ing or proceeding brought in connec¬ 
tion with construction by city of the 
water supply reservoir, where the 
supreme court, special term, had, ic 
connection with construction of water 
supply reservoir by New Tork City, 
approved substituted highways and 
directed city to construct and main¬ 
tain such highways, dispute between 
city and two towns concerning city’s 
alleged duty to remove snow and ice 
from the highways could not be prop¬ 
erly determined on town’s motion to 
amend prior order—^Huie v. City of 
New Tork, supra. 

13. N D —Jackson v Ellendale, 61 N 
W 1030, 4 ND 478 

67 C J p 1161 note 73 

14. Miss —^Van Norman v. Meridian 
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Waterworks Co, 59 So 883, 102 
Miss 736, 43 LRA.NS, 144 

15. Miss—Brown v City of Meridi¬ 
an, 59 So 795, 102 Miss 384 

67 C J p 1161 note 75 

16. Or —City of Portland v Metzger, 
114 P 106, 58 Or 276. 

67 C J p 1161 note 77. 

17. Cal—City of Gilroy v Kell, 228 
P 400, 67 Cal App 734 

67 C J p 1161 note 78 

18. Ga—^Dade County v. State, 42 
SE 2d 439, 202 Ga. 191 

Ky —^Louisville Extension Water 

Dist. V Diehl Pump & Supply Co, 
246 S W2d 585 

Mo—Public Water Supply Dist No 2 
of Jackson County v State High¬ 
way Commission, 244 SW2d 4 

Purpose 

(1) Purpose of statute creating 
Fort Smith waterworks district, com¬ 
prising territorial limits of city of 
Fort Smith, was to afford inhabitants 
of city sufficient source of water, and 
should be construed to effectuate that 
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merous cities and communities may be authorized to 
unite in a project of such magnitude that it would 
be impracticable or impossible for any one city or 
community to undertake the project alone 

Some statutes expressly provide that a water 
district shall be a separate and independent political 
corporate entity 20 Other statutes have character¬ 
ized such a district as a “body politic and corpo- 

rate/’2i a “public corporation, ”22 ^ “municipal cor¬ 
poration, ^’23 or a “body corporate ”24 Apart from 
the statutory characterization, the courts have re¬ 
garded or referred to such a district as a “political 

subdivision,”25 a “quasi public corporation,”26 a 

“quasi municipal corporation,”27 a “municipal cor¬ 
poration” in the broad sense of the term, 2 8 or as 
“to a limited extent, a municipal corporation ,”29 
and it has been held that in many respects they re¬ 
semble municipal corporations proper.20 On the 
other hand, while a water distnct, authorized by 
some statutes, has, for the special objects of certain 


statutes, been included as a matter of convenient 
reference within the term “municipal corporation”®! 
or “municipality,”®® it is essentially only a “special 
administrative area,”®® and it is not a municipality 
or municipal corporation for all purposes.®^ It is 
not a county, incorporated city, town, or village,®® 
or a subdivision of a city, town, or county ®® The 
view has been expressed that water districts are 
merely “taxing districts”®^ or local taxation districts 
designed for the purpose of making local improve¬ 
ments ®® A water district created by some statutes 
IS regarded as a public corporation,®® or as a state 
agency exercising governmental functions,^9 and, 
as such, according to some cases, is distinguishable 
from a municipal corporation 4! 

Regulation and control Except as restricted by 
constitutional provision, the legislature has absolute 
control over the affairs of a water district created 
by it,^2 and a water district created by or under 


purpose —Bourland v City of Fort 1 
Smith, 78 SW2d 383, 190 Ark 289 
(2) The object of tlie statute au¬ 
thorizing the creation of water con¬ 
servation districts m counties of 
specified population is the creation of 
an agency to restore fresh water lev¬ 
els to their normal level and to pro¬ 
vide an adequate supply of fresh wa¬ 
ter for all purposes—City of Coral 
Gables v Crandon, 25 So 2d 1, 167 
Fla 71 

19. Utah—Lehi City v Meiling, 48 
P 2d 630, 87 Utah 237, 

Purpose of act 

The purpose of the Metropolitan 
Water District Act was to provide 
means by which communities may 
contract with the United States gov¬ 
ernment to obtain a large supply of 
water through a reclamation project 
for the storing of water from rivers 
—Lehi City v Meiling, supra 

20. Utah—Lehi City v Meiling, su¬ 
pra 

21. Me —Kennebec Water Dist v 
City of Waterville, 52 A 774, 96 Me 
234 

67 C J p 1162 note 88 
Corporate capacity of officers see in¬ 
fra § 243 (4) 

Irrigation districts see infra §§ 318- 
338 

De facto district see infra 5 243 (2) 
a 

22. Mo—Public Water Supply Dist 
No 2 of Jackson County v State 
Highways Commission, 244 SW2d 
4 

23. Me—Woodward ▼. Livermore, 
100 A. 317, 116 Me 86, LRA1917D 
678 

67 C J p 1162 note 89 

StA, Ky —^Louisville Extension Water 


Dist V Diehl Pump & Supply Co, 
246 S W2d 585 

25 Ky —Louisville Extension Water 
Dist V Diehl Pump & Supply Co, 
supra 

Mo—Public Water Supply Dist No 
2 of Jackson County v State High¬ 
ways Commission, 244 S W 2d 4 
Tex —Banker v Jefferson County 
Water Control & Imp Dist No 
One, CivApp, 277 S W 2d 130, er¬ 
ror refused, no reversible error 

26 Me—Woodward v Livermore, 
100 A 317, 116 Me 86, LRA1917D 
678 

27. Cal —^Morrison v Smith Bros, 
293 P 53, 211 Cal 36 

Utah—Lehi City v Meiling, 48 P 
2d 530, 87 Utah 237 
67 C J p 1162 note 91 
Reason for rule 

They are constituted by the legis¬ 
lature to exercise, in a prescribed 
area, a very limited number of cor¬ 
poration functions, and they are said 
to be ‘Tow down in the scale or grade 
of corporate existence "—Tri-City 
Fresh Water Supply Dist No 2 of 
Hams County v Mann, 142 SW2d 
945, 135 Tex 280 

28. Mo—^Public Water Supply Dist 

No 2 of Jackson County v State 
Highways Commission, 244 S W 
2a 4—State ex rel Halferty v 
Kansas City Power & Light Co, 
146 SW2d 116, 346 Mo 1069 I 

29. Wash —^Drum v University 

Place Water Dist, 258 P 505, 144 
Wash- 685, 266 P 1066, 147 Wash 
699 

67 C J p 1162 note 92 

30. Cal —Morrison v. Smith Bros , 
293 P 63, 211 Cal 36 

Comparative resemblance 

They more closely resemble munici- 
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pal corporations proper than they do 
state agencies, such as irrigation and 
reclamation districts —Mornson v 
Smith Bros, supra. 

31. NT—^Kenwell v Lee, 184 NE 
692, 261 NT 113 

32. N T —Kenwell v Lee, supra 

33. NT—Kenwell V Lee, supra 

34- Mo—Public Water Supply Dist. 
No 2 of Jackson County v State 
Highways Commission, 244 S W 2d 

4 

Utah—Lehi City v Meiling, 48 P 2d 
530, 87 Utah 237 
67 C J p 1162 note 96. 

35. Mo —State ex rel Halferty v 
Kansas City Power & Light Co , 145 

5 W2d 116, 346 Mo 1069 

36. Utah—Lehi City v Meiling, 48 
P 2d 530, 87 Utah 237 

37. Cal —Sacramento Municipal Util¬ 
ity Dist V All Parties and Persons, 
etc, 67 P2d 606, 6 Cal 2d 197 

33. Tex—State v Ball, 296 S W. 
1085, 116 Tex. 527. 

39 Cal —^Morrison v Smith Bros, 
293 P 53, 211 Cal 36—Laguna 
Beach County Water Dist, v 
Orange County, 87 P 2d 46, 30 Cal 
App 2d 740—Galt County Water 
Dist V Evans, 51 P 2d 202, 10 Cal. 
App 2d 116 
67 C J p 1162 note 98 

40. Cal —Laguna Beach County Wa¬ 
ter Dist V Orange County, 87 P 
2d 46, 30 Cal App 2d 740 

41. Cal —Laguna Beach County Wa¬ 
ter Dist V Orange County, supra. 

67 C J p 1162 note 99 

42. Cal —Metropolitan Water DlsL 
of Southern California v. WhitsetU 
10 P2d 761, 216 Cal 400. 
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some statutes is a public utility subject to the super- 
vision of the public utilities commission ^3 

§ 243(2) - Organization and Validity 

a In general 
b Submission to voters 
c Review of proceedings and attack on 
organization 

a. In General 

The legislature of a state has plenary control over 
matters pertaining to the organization of water districts 
which have been created by special or private acts or 
under the procedure provided by general statutes 

The legislature of a state has plenary control 
o\ er matters pertaining to the organization of water 


districts Water districts are sometimes created 
by special or private acts, the validity of which has 
been upheld,and which, as discussed infra sub¬ 
division b of this section, provide that the act shall 
become effective when approved or accepted by a 
majority vote of the inhabitants or voters of such 
territory Sometimes, however, provision for the 
organization of water districts is made by general 
statutes^^ which, subject to constitutional limita¬ 
tions and restrictions,^'^ the legislature has authority 
to enact 

Substantial compliance with the proceedings re¬ 
quired by statute to be taken for the formation of a 
water district is required Under various statutes 


43 Me—City of Wateiville v Ken¬ 
nebec Water Dist, 25 A 2d 475, 138 
Me 307 

67 C J p lies note 2 
Regulation of rates see infra §§ 288- 
396 

Accountingf 

The Kennebec Water District is 
subject in the matter of its account¬ 
ing to the jurisdiction, control, and 
regulation of the Public Utilities 
Commission—City of Water\ille v 
Kennebec Water Dist, supra 

44, Cal—Sacramento Municipal Util¬ 
ity Dist V All Parties and Persons, 
etc, 57 P2d 506, 6 Cal 2d 197— 
Crawford v Los Angeles County, 17 
P2d 1017, 128 CalApp 368 
Md—^Dmneen v Rider, 136 A 754, 152 
Md 343 

G7 C J p 1163 note 8 [c] 

The establishment of a district for 
control of state waters foi the sup¬ 
ply of water to its citizens is fullj^ 
w’lthin the power an/1 duty of the 
state—Lohr v Upper Potomac Riv¬ 
er Commission, 26 A 2d 547, 180 Md 
584 

45 Aik—Bourland v City of Fort 

Smith, 78 SW2d 383, 190 Ark 289 
Me —Norway Water Dist v Nor¬ 
way Water Co, 30 A 2d 601, 139 
Me 311 

Md—Dinneen v Rider, 136 A 754, 152 
Md 343 

Pa —Nagle v City of Erie, Com PI, 
31 Erie Co 282 
67 C J p 1163 note 3 
Lands included in general see infra 
& 243 <3) 

District held created 

Act empowering Board of Township 
Commissioners of Folly Island to 
issue waterworks revenue bonds of 
the township to defray costs of con¬ 
structing a waterworks system foi 
the township, and committing to 
board the function of constructing, 
operating and maintaining water¬ 
works system, created of such town¬ 
ship a special district for waterworks 
purposes, and constituted an adminis¬ 
trative board therefor by designation 


of township commissioners, who were 
agents for accomplishment of the 
legislative purpose—^Wagener v 
Johnson, 76 S E 2d 611, 223 S C 470 
46. Fla—City of Coral Gables v 
Crandon, 25 So 2d 1, 157 Fla 71 
Tex—Lovett v Cronin, Civ App , 245 
S W 2d 519 
67 C J p 1163 note 6 
Construction 

The Public Utility District Law 
should be liberally construed to car¬ 
ry out Its purpose of furnishing a 
district, and the inhabitants thereof, 
with ample supply of water for all 
uses and purposes, and as an inci¬ 
dent thereto, to furnish any other 
persons, including public and private 
corporations within or without its 
limits, with an ample supply of wa¬ 
ter for all uses and purposes —State 
ex rel Public Utility Dist No 1 of 
Skagit County v Wylie, 182 P 2d 706, 
28 Wash 2d 113 

47 Cal—Ciawford v Los Angeles 
County, 17 P 2d 1017, 128 CalApp 
368 

67 C J p 1163 note 7 

Xn Texas 

(1) The statute authorizing crea¬ 
tion of fresh water supply distiicts is 
enabling act, responsive to constitu¬ 
tional provisions with respect to con- 
seivation and development of state's 
natural resources, and authorizes cre¬ 
ation of such districts for purposes 
of conserving, tiansporting, and dis¬ 
tributing fresh \\ater from lakes, 
wells, etc, for domestic and commer¬ 
cial purposes —Ptacek v Hofheinz, 
Tex Civ App, 128 S W 2d 872, error 
refused 

(2) Other decisions under Texas 
statutes see 67 C J p 1163 note 7 [a] 

48 Fla —City of Coral Gables v 
Crandon. 25 So 2d 1. 157 Fla 71 

Or—In re Incorporation of Commu¬ 
nities of Rockaway and Seaview in 
Tillamook County, 55 P 2d 1107, 153 
Or 382 

67 C J p 1163 note 8 
Fresh water supply districts 

(1) There is no irreconcilable con-| 
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flict between constitutional provisions 
for creation of municipal corporations 
and that relating to conservation and 
development of state’s natural re¬ 
sources, so that incorporation of 
fresh water supply district under en¬ 
abling act lesponsive to latter pro¬ 
vision was not illegal as contemplat¬ 
ing matters peculiarly and exclusive¬ 
ly within powers of municipal gov¬ 
ernment —Ptacek V Hofheinz, Tex 
Civ App, 128 S W 2d 872, error re¬ 
fused 

(2) A fresh water supply district 
was legally created under constitu¬ 
tion and enabling act, where ample 
supply of subteiranean water, sus¬ 
ceptible of being reclaimed and uti¬ 
lized by district for its purposes, ex¬ 
isted in Its area —Ptacek v Hofheinz, 
supra. 

(3) Other decisions dealing with 
pow^’er to authorize districts soe 67 
C J p 1163 note 8 [b] 

Statutes held valid 

(1) Generally—First Subuiban 

Water Utility Dist v McCanless, 146 
S W2d 948, 177 Tenn 128 

(2) Metropolitan Water District 
Act was not unconstitutional as pro¬ 
viding for interference with munici¬ 
pal impi ovements, money, property, 
or effects, since power of control 
vested in board of directors of dis¬ 
trict IS over property, improvements, 
money, and effects of the district, 
and not that of any of cities or towns 
whose territorial boundaries may be 
coincidental with that of district or 
included therein—Lehi City v Meil- 
ing, 48 P2d 530, 87 Utah 237 

49. Iowa—Fiesel v Bennett, 280 N 

W 482, 225 Iowa 98 
Dispensable reguiremeut 

The failure to meet a statutory re- 
duirement is not fatal if that re¬ 
quirement was such, as could consti¬ 
tutionally have been dispensed with 
by the legislature—Stallsmith v Al- 
derwood Water Dist, 222 P 2d 836, 
37 Wash 2d 198 
Statement of cost 

Water district commissioners' duty 
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there is rcquiied an initiatory or preliminary peti¬ 
tion, signed by a designated number of the land- 
owneis, inhabitants, or voters of the proposed dis¬ 
trict, and addressed to a designated public^ body, 
officer, or officers,containing a description of the 
territory or land, which it is proposed to include,^2 
and other details The necessity for a definite and 


accurate description, in the organization proceed¬ 
ing, in order to rendei the order of organization 
valid has been recognized Provision is generally 
made for the filing of the petition,^^ fQj- publication 
of notice of the filing of the petition^^ and for a 
hearing in respect of the petition and protests or 
objections There must at least be substantial 


to declare cost of local distiict im¬ 
provements and proportions thereof 
to be borne by general district and 
local improvement district at commis¬ 
sioners' meeting in which resolution 
to create district was adopted was 
held sufficiently complied with in 
view of water district engineer's oral 
declaration of estimated cost at such 
meeting and explanation of project 
from plan exhibited thereat and com.- 
missioners' express declaiation and 
resolution that all costs should be 
to local improvement district—Stall- 
smith V Alderwood Water Dist, su¬ 
pra 

50 Or—In re Incoiporation of Com¬ 
munities of Rockaway and Seaview 

in Tillamook County, 5C P 2d 1107, 

153 Oi 382 
Ntunbar of signeis 

(1) Under statute requiimg peti¬ 
tion for organization of water control 
and improvement distiict to be signed 
by majority in number of holders of 
title to lands therein, and owners of 
majority in value of lands therein, 
provided that petition is sufficient if 
signed by fifty landowners if number 
of such landowners therein is more 
than fifty, proviso makes an exception 
not only to requirement of majority 
in number but also as to lequirement 
of a majority in value—Lovett v 
Cronin, TexCivApp, 245 S W 2d 619 

(2) Where original petition for es¬ 
tablishment of water district was 
signed by twenty-five per cent of res¬ 
idents of proposed distri-ct, and 
amended petition requesting that ad¬ 
ditional territory be included in pro¬ 
posed district was signed by twenty- 
five per cent of residents of that ter¬ 
ritory, district including additional 
territory had not been petitioned for 
by twenty-five per cent of residents of 
district described in original petition 
—^Fiesel V Bennett, 280 NW 482, 
225 Iowa 98 

Failuie to secuie signatures of ma¬ 
jority of owners of property in pro¬ 
posed local improvement district to 
petition for creation thereof was not 
jurisdictional defect, but mere irregu¬ 
larity, which did not invalidate water 
district’s proceedings for establish¬ 
ment of improvement district —Stall- 
smith V Aldeiwood Water Dist, 222 
P 2d 836, 37 Wash 2d 198 
51. Tex —Lovett v Cronin, Civ App , 

245 S W2d 519 
67 C J p 1164 note 10 
Particular body or oflcer 

Under statute relating to water 


control and 3mpio\ement distucts, 
State Board of Water Engineeis was 
held to have jurisdiction to create a 
water control and imnroiement dis¬ 
trict where the petition asked power 
to provide facilities for the disposal 
of sewage, even though the district 
lay wholly within the limits of the 
county, as against the contention that 
such district vas required to be cre¬ 
ated by County Commissioners’ Court 
—Harris Countv Water Control and 
Imp Dist No 39 v Albiight, Tex Civ 
App, 263 SW2d 911—Lovett v Cro¬ 
nin, TexCnApp, 215 SW2d 519 

52 lova—Fiesel v Bennett, 280 N 
W 482, 225 Iowa 98 

Ameudmeut increasing area 

Where water district as established 
contained thirty per cent more prop¬ 
erty than amount described in orig¬ 
inal petition, the original petition did 
not sot out an “approximate” descrip¬ 
tion of distiict to be served and stat¬ 
ute was, therefore, not substantially 
complied with, notwithstanding ad¬ 
ditional property included in distiict 
was desciibed in an amended petition 
—Fiesel V Bennett, supra. 

53 Iowa—Fiesel v Bennett, supra 
67 C J p 1164 note 12 

Amended petition 

Fact that original petition for es¬ 
tablishment of water distiict contain¬ 
ed all statutory requisites did not 
justify board of supervisors in es¬ 
tablishing watei district including 
not only teiritory described therein, 
but also additional property described 
in an amended petition which was 
inadequate in failing to state need 
of a public water supply in added ter¬ 
ritory, appioximate number of fami¬ 
lies therein, proposed source of sup¬ 
ply, and type of service desired — 
Fiesel V Bennett, supra 

54. Cal—Toder v Board of Sup’rs 
of Riverside County, 281 P 393, 208 
Cal 368 

67 C J p 1164 note 14 
Land included in district in general 
see infra § 243 (3) 

55 Or —^In re Incorporation of Com¬ 

munities of Rockaway and Seaview 1 
in Tillamook County, 65 P 2d 1107, 
153 Or 383 
Where filed 

Undei some statutes, a petition for 
the creation of a water district is to 
be filed with the board which hears 
and determines it, and it should also 
be filed with the county clerk at 
least before the board’s notices of the 
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hearing on the petition are posted 
and published —Lovett v Cronin, Tex 
Civ App. 245 S W2d 519 
Zriegulaiity 

Failure to file petition for creation 
of water control and improvement 
district with county clerk until after 
State Board of Water Engineers had 
created district was at most an ir¬ 
regularity which did not make crea¬ 
tion of district void —Lovett v Ci o- 
nin, supra 

56 Tex—Lo\ett: v Cronin, supra 
67 C J p 1164 note 14 

57 Tex—Loietr v Cronin, supra 
67 C J p 1164 note 15 

Notice of hearing as to assessment 

see infra J} 243 (7) 

Constitutional rights of landow nei s 
within district are not infringed 
where the'v aie afforded an oppoitu- 
nily to be heard on aU questions 
raised by their objections—In re In¬ 
corporation of Communities of Rock¬ 
away and Seaview in Tillamook Coun¬ 
ty, 55 P 2d 1107, 153 Or 382 
Time 

(1) Statute^ governing the time for 
healing the petition and protests have 
been held directory—In re Incorpora¬ 
tion of Communities of Rockawav 
and Seaview in Tillamook County, 55 
P2d 1107, 163 Or 382—67 C J p 1164 
note 15 [a] 

(2) Under statute directing peti¬ 
tion for election to be filed with coun¬ 
ty clerk and presented to court on 
fiist day of next regular "session” 
for county business, tact that peti¬ 
tion was filed on same day order 
calling for election was made was 
held not to render subsequent pro¬ 
ceedings invalid, since word "ses¬ 
sion” did not mean "term,” but re¬ 
ferred only to next temporary sit¬ 
ting—In re Incorporation of Commu¬ 
nities of Rockaway and Seaview in 
Tillamook County, supra 

Becord 

Order establishing municipal corpo¬ 
ration to supply water to community, 
reciting that petition was duly pre¬ 
sented to county court on first day 
of next regular session for county 
business as required by statute, was 
not contradicted by record showing 
petition was filed and order calling 
election was made on same day, since 
next regular session may have been 
on same day petition was filed —In re 
Incorporation of Communities of 
Rockaway and Seaview in Tillamook 
County, supra. 
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compliance with statutory requirements in respect 
of the notice of hearing ^8 

Under some statutes it has been held that the 
jurisdiction of the board which hears and deter¬ 
mines a petition for the creation of a water district 
IS initiated by the filing with the board of the 
petition,59 but under other statutes the body desig¬ 
nated to conduct the hearing does not acquire juris¬ 
diction until the publication of notice of the hear¬ 
ing IS complete.®® Where a petition has duly been 
filed and the notice of hearing has been published as 
required by law, the designated body acquires juris¬ 
diction 

Under some statutes a designated body or officer 
has authority to determine in the first instance the 
sufficiency of the petition®^ m respect of the ca¬ 
pacity and number of signers®^ and in general the 
facts giving jurisdiction The body conducting 
the hearing must make the requisite findings ®5 A 
decision, after a hearing on protests against the 
formation of a district, under some statutes, is final 
and conclusive in the absence of fraud or an abuse 
of discretion so patent as to amount to fraud,®® and 
the determination of the designated board as to the 
number and capacity of the signers is final and con¬ 
clusive unless reviewed and set aside in a direct 
proceeding ®^ Authority is sometimes given to the 
board which has jurisdiction, to grant the petition 
in part by altering the boundaries of the contem¬ 
plated district as set forth in the petition so that 
all property and property owners, and only such 
property and property owners, as are benefited shall 
be included within the limits of the district®® 

58 Cal —Los Angeles County v 
Payne, 256 P 281, 82 Cal App 210 

67 C J p 1164 note 16 

59 Tex—Lovett v Cronin, Civ App, 

245 SW2d 519 

60 Cal—Los Angeles County v 
Payne, 255 P 281, 82 Cal App 210 

67 C J p 1164 note 17 

61. N y —Floyd-Jones v Board of 
Town of Oyster Bay, Nassau Coun¬ 
ty, 164 NE 330, 249 NY 398 

67 C J p 1164 note IS 

62. Okl —Price v Water List No 
8. Tulsa County. 293 P 1092, 147 
Okl 11 

63. Okl —Price v Water Dist No 
8, Tulsa Coanty, supra 

67 (1 J p 1165 note 20 

64. N T —Kenwell v Lee, 254 NTS 
841, 142 Misc 413, affirmed 258 N 
TS 1000, 236 App Div 752, revers¬ 
ed on other ground 184 NE 692, 261 
NT 113 

65- Wash—State ex rel Carr v Su¬ 
perior Court for King County, 69 
P2d 1052, 190 Wash. 553. 


Other statutes, the validity of which has been up¬ 
held, have provided for the creation of water dis¬ 
tricts to include the territory of two or more mu¬ 
nicipalities and for the initiation of the proceeding 
for organization by the legislative body of a mu¬ 
nicipality which It IS desired to include in the pro¬ 
posed district ®® Still other statutes, the validity 
of which has been upheld, authorize certain public 
bodies on their own initiative to create waterworks 
districts 

Matters subsequent to creation of district A 
legally created water district is not invalidated by 
the subsequent failure to construct the water sys¬ 
tem as indicated on the original plans for the district 
or by the failure of the water district to obtain the 
consent of the water power and control commission 
to the operation of the water system 

Place where proceedings conducted The mere 
fact that the proceedings of a board of directors in 
the organization of a water improvement distnct, 
under some statutes, are conducted outside the con¬ 
fines of such district does not render such proceed¬ 
ings irregular and void 

De facto district Where the statute under which 
an attempt to organize a water district is made is 
violative of a constitutional provision, the so-called 
district IS not, it has been held, a de facto corpora¬ 
tion 

Validating statutes. Statutory provisions validat¬ 
ing the organization of water districts, orgmally or¬ 
ganized under an invalid statute, have been given 
efifect,^^ rendering a particular district to which the 

68. N T —Ployd-Jones v Board of 
Town of Oyster Bay, Nassau Coun¬ 
ty, 164 NE 330, 249 NT 398 

67 C J p 1165 note 24 

69. Utah—Lehi City v Meiling, 48 
P 2d 530, 87 Utah 237 

67 C J p 1165 notes 25-27 

70. La.—Middleton v Police Jury, 
Parish of Jetferson, 125 So 447, 
169 La. 458 

71. N Y —Seyfang v Reister, 277 N 
T S 695, 164 Misc 308 

72. Okl —^Lowery v Water Improve¬ 
ment Dist No 5, Tulsa County, 251 
P 748, 122 Okl 116 

73. Wash —Drum v University- 

Place Water Dist, 258 P 505, 144 
Wash. 685, 266 P 1066, 147 Wash. 
699 

74. Wash—^Rood v Water DisL No 
24 of King County, 48 P 2d 684, 183 
Wash- 268 

67 C J p 1165 note 32. 

Extent of ratification 

Statute was held to validate, not 
only formation of water district 
which had been organized under an 


Benefit to lands 

(1) Water district was held not le¬ 
gally organized, where county com¬ 
missioners failed to enter as condi¬ 
tion precedent to formation of wa¬ 
ter district finding that all land in¬ 
cluded in district would be benefited 
as required by statute —State ex rel 
Carr v Superior Court for King Coun¬ 
ty, supra 

(2) County commissioners’ nunc 
pro tunc resolution could not show 
that finding required by statute, that 
all land included in proposed water 
district would be benefited was en¬ 
tered almost two years before date 
of resolution, where finding was not 
so entered—State ex rel Carr v Su¬ 
perior Court for King County, supra 

66. Cal —Crawford v Los Angeles 
County, 17 P 2d 1017, 128 Cal App 
368 

67. N T —^Eastman Kodak Co v 
Richards, 204 NTS 246, 123 Misc 
83 

Attacking organization in general 
see infra subdivision c of this sec¬ 
tion. 
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validating statute is applicable valid as of the date 
of Its original creation Where a proposed water 
district failed of formation because of insufficient 
favorable votes, the repeal of a validating or cura¬ 
tive statute which was subsequently passed to de¬ 
clare the district properly formed caused any 
\itality the district may have had to cease 

h. Submission to Voters 

Under statutes so providing, the question as to 
whether or not a water district shall be created is sub¬ 
mitted to the qualified voters of the proposed district 

Although under some statutes it has been held 
unnecessary to submit to an election the formation 
of a local improvement district within a water dis¬ 
trict, where its formation constitutes a consumma¬ 
tion of the purpose of the scheme of the water dis¬ 


trict adopted by election to furnish water to con¬ 
sumers and the public,under other statutes the 
question as to whether or not a water district shall 
be created is submitted to the qualified voters of the 
proposed distnct,*^® and its formation is dependent 
on the majority required by statute voting m favor 
thereof ^9 The rules for conducting such an elec¬ 
tion have been held directory,so and under this view, 
an irregularity, if harmless, will not invalidate an 
election The failure strictly to comply with the 
statutory provisions governing the submission does 
not necessarily invalidate the election where the 
electors were fully advised as to the question to be 
determined ^2 

The governing statutes must be looked to in order 
to determine the requirements as to notice of the 
election,S3 and, where such notice complies with 


unconstitutional statute, but also 
such acts, not excepted by the act, as 
were necessary to be done in the 
organization, establishment and exist¬ 
ence of the water district, including 
adoption of comprehensive scheme 
and plan for installation of -water 
system —McKenzie v Mukilteo Water 
Dist, 102 P2d 251, 4 Wash 2d 103 
Comprehensive plan for installation 
of water system by water district 
which was organized under unconsti¬ 
tutional statute was held legally suf¬ 
ficient and binding on subsequent 
statutory validation and ratification 
of the organization of the district — 
McKenzie v Mukilteo Water Dist, su¬ 
pra 

ZSffect of pio-viso 

Proviso in validating statute that 
nothing contained in the act should 
be deemed to validate the debts, con¬ 
tracts, bonds or other obligations ex¬ 
ecuted prior to the act in connection 
wuth or in pursuance of attempted or¬ 
ganization of districts, was construed 
to indicate legislative intention that 
all other acts of the validated dis¬ 
tricts were intended to be ratified and 
validated —McKenzie v Mukilteo Wa- 
tei Dist, supra 

75 Tex—Matlock v Dallas Arcadia 
Fresh Water Supply Dist No 1, 
Civ App, 14 S W 2d 360 
Wash—McKenzie v Mukilteo Water 
Dist, 102 P2d 251, 4 Wash 2d 103 

76. Cal —People ex rel Rowe v 
West Side County Water Dist, 246 
P2d 119, 112 Cal App 2d 228 

77. Wash—Stallsmith v Alderwood 
Water Dist, 222 P 2d 836, 37 Wash 
2d 198 

78 Or —In re Incorporation of Com¬ 
munities of Rockaway and Seaview 
in Tillamook County, 55 P 2d 1107, 
153 Or 382 

Tex —^Lovett v Cronin, Civ,App , 245 
S W2d 519 

€7 C J p 1166 note 35. 
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TTnder special or private acts 

—Kennebunk, etc, W^ater Dist. v 
Wells, 147 A 188. 128 Me 256 
67 C J p 1165 note 34 
Character of election 

(1) Provision that special election 
“shall be called, advertised and con¬ 
ducted according to the law relating 
to municipal elections*’ applies to 
town meeting for sole purpose of bal¬ 
loting on single referendum ques¬ 
tion submitted by legislature, in 
which method for notification and 
conduct of meetings is the same as 
in case of meetings for election of 
county, state, and national officers — 
Norway Water Dist v Norway Water 
Co, 30 A 2d 601, 139 Me 311 

(2) Under Water Code provision re¬ 
quiring question whether county wa¬ 
ter district should be formed and de¬ 
termination of persons to be its first 
directors to be submitted to vote, 
a single election and single ballot is 
provided for—People ex rel Rowe v 
West Side County Water Dist, 246 
P2d 119, 112 Cal App 2d 228 

79. Cal —People ex rel Rowe v 
West Side County Water Dist, su¬ 
pra 

Particular requirement 

In order to authorize the formation 
of a county water district, a favora¬ 
ble majority of the votes cast at 
the election and not merely a favor¬ 
able majority of the votes on the 
proposition was required—^People ex 
rel Rowe v West Side County Water 
Dist, supra. 

80. Me—^Norway Water Dist v Nor¬ 
way Water Co , 30 A 2d 601, 139 Me 
311 

Preliminary steps 

Where election, resulting in approv¬ 
al of water district’s charter, was 
honestly and fairly conducted and no 
one was injured by manner in which 
preliminary steps were taken, election 
will not be declared invalid —^Norway 
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i Water DisL v Norway Water Co, 
supra. 

Iilec-tiou of moderator 
A referendum election in water dis¬ 
trict on question of approving district 
charter was not invalid because of 
failure to provide for election of mod¬ 
erator, as required by statute govern¬ 
ing ordinary town meetings, m view 
of election statute giving selectmen 
all powers of moderators—Norway 
Water Dist v Norway Water Co , su¬ 
pra 

81. Tex—Nueces County Water Con¬ 
trol and Imp Dist No 4 v State 
ex rel Wilson, Civ App, 270 S W 2d 
672, error refused no reversible er¬ 
ror 

Number of poUiug places 

The use of one polling place for en¬ 
tire district in violation of statute 
requiring separate polling places for 
municipality and area outside munic¬ 
ipality was harmless irregularity not 
invalidating election, where opposite 
vote by all not voting could not have 
changed result—Nueces County Wa¬ 
ter Control and Imp Dist No 4 v 
State ex rel Wilson, supra 

82 Or—State v Parker, 190 P 319 
96 Or 499 

67 C J p 1165 note 36 

Amendment of notice 

In proceeding by water district to 
condemn private water company’s 
property, as authorized by district 
charter approved in local referen¬ 
dum election, at which ballots were 
cast only by district voters named 
on check list, notice, calling for elec¬ 
tion by voters of town embracing dis¬ 
trict, was properly amended to accord 
with fact—^Norway Water Dist v 
Norway Water Co, 30 A 2d 601, 139 
Me 311 

83. Or—Smith v Hurlburt, 217 P 
1093, 108 Or 690 
67 C J p 1166 note 37, 
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the statutory requirements, the mere fact that cer¬ 
tain landowners did not have actual notice is im¬ 
material In the absence of statute providing 
therefor, the inhabitants of a proposed water district 
are not entitled to notice and a hearing on the 
question, where it is submitted to the voters of the 
district for their approval The body authorized 
to canvass the vote may and should, under some 
statutes, on a canvass of the \ote and declaiation 
of the result, declare that the distiict is not duly 
incorporated where such is the case 

c. Review of Proceedings and Attack on Or¬ 
ganization 

Under varying statutes, matters with respect to the 
organization and validity of a water district, which have 
been passed on judicially by the body to which they 
have been duly submitted, may be reviewed directly m 
a certiorari proceeding, or on quo warranto, or by ap¬ 
peal, but such decisions are not subject to collateral 
attack, unless the body acted without jurisdiction or m 
violation of a constitutional provision 

Under various statutes matters with respect to the 
oiganization and validity of a water district, which 
have been passed on judicially by the body to which 
they have duly been submitted, may be reviewed 
directlyS'^ in a certioraii proceeding,^® but quo 
warranto by or on behalf of the state is the proper 
method of questioning the validity of the orgamza- 
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tion of a water district organized under some stat¬ 
utes An appeal to the courts from a finding and 
determination of the board vested with authority m 
the matter as to the sufficiency of a petition sub¬ 
mitted to such board is sometimes authorized 
The validity of the formation of a watei district 
may not be considered in an action in which it is 
not the subject 

Collateral attack Where the body to which a 
petition for organization is made acts judicially in 
deciding certain matters, the decision of such body 
IS not subject to collateial attack On the other 
hand, where the acts of the board before which a 
proceeding to establish a district has been conducted 
are illegal and beyond the scope of the jurisdiction 
of such board, its decision is subject to collateral 
attack Likewise, where there has been an at¬ 
tempt to create a water district under an act held 
invalid as violative of a constitutional provision, the 
validity of such district may be attacked in a col¬ 
lateral proceedings^ A suit to enjoin the levying 
of assessments against pioperty m a water improve¬ 
ment district and to remove a cloud caused by the 
creation of the district constitutes a collateral attack 
on the finding of county commissioners in the or¬ 
ganization proceedings, S5 as does a suit to enjoin 
the collection of a tax on property m the district, 


PuTilication 

Metropolitan Water District Act 
was not unconstitutional in providing 
notice of election on organization of 
district by publication in newspaper 
in each county in which any part of 
proposed district should be, instead 
of requiring that such notice should 
be printed in each of cities or towns 
within proposed district —Dehi City 
V Meiling, 48 P 2d 530, 87 Utah 237 
S 4 . Or—Smith v Hurlburt, 217 P 

1092, 108 Or 690 

85 Cal—Crawford v Dos Angeles 
County, 17 P 2d 1017, 128 Cal App 
368 

Necessity for approval 

se Or—Smith v Hurlburt, 217 P 

1093, 108 Or 690 
67 C J p 1166 note 39 

87. Or—Smith v Hurlburt, 217 P 
1093, 108 Or 690 

67 C J p 1166 note 44 

88. N T —City of Rochester v Town 
Board of Town of Livonia, Living¬ 
ston County, 56 N T S 2d 860, 185 
Misc 518 

67 C J p 1166 note 45 
Exclusive lemedy 

The remedy provided by statute to 
pel sons deeming themselves aggiiev- 
ed by acts of a town board with re¬ 
spect to the creation of a water dis¬ 
trict is exclusive —City of Rochester 


V Town Board of Town of Livonia, 
Livingston County, supra 
FUmg order creating district 
I Review by certiorari was not au¬ 
thorized where no certified copy of 
any determination or order made by 
town board allegedly creating a wa¬ 
ter district had been filed or recorded 
in the county cierk’s office as required 
by Town Law—City of Rochester v 
Town Board of Town of Livonia, Liv¬ 
ingston County, supra 

Final deterznmatiou or order by 
town board creating water district 
was prerequisite to review by certio¬ 
rari —City of Rochester v Town 
Board of Town of Livonia, Living¬ 
ston County, supra 

89. Tex—^Nueces County Water 

Control and Imp Dist No 4 v 
' State ex rel Wilson, Civ App, 270 
S W 2d 672, error lefused no re¬ 
versible error 
67 C J p 1166 note 46 
Propiiety of quo warranto to attack 
existence of public corporation in 
general see Quo Warranto § 13 

yudgmeut self-csecuting 

Judgment declaring that proposed 
county water district failed of forma¬ 
tion and ousting district of its cor¬ 
porate rights and privileges was self¬ 
executing—People ex rel Rowe v 
West Side County Water Dist, 246 P 
2d 119, 112 Cal App 2d 228 
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90 Okl—Price v Water Dist No 8, 
Tulsa County, 293 P 1092, 147 Okl 
11 

Good faith 

Court cannot determine whether 
county board of supervisors acted 
wisely in denying protests against 
formation of waterworks district, its 
good faith being presumed —Craw¬ 
ford V Los Angeles County, 17 P 2d 
1017, 128 Cal App 368 

91. Pa —Howell v Sewickley Tp, 
43 A 2d 121, 352 Pa, 552 

92. NT—Kenwell v Lee, 264 NTS 
841, 142 Misc 413, affirmed 258 N 
TS 1000, 236 App Div 752, re¬ 
versed on other grounds 184 N E 
692, 261 NT 113 

67 C J p 1166 note 40 

93. N T —Eastman Kodak Co v 
Richards, 204 NTS 246, 123 Misc 
83 

67 C J p 1166 note 48 

94. Wash—Drum v University 
Place Water Dist, 258 P 505, 144 
Wash 585, 266 P 1056, 147 Wash 
699 

67 C J p 1166 note 49 

95. Okl—^Wrightsman v Stephen¬ 
son, 33 P2d 499, 168 Okl 63—Price 
V Water Dist No 8, Tulsa County, 
293 P 1092, 147 Okl 11 

96 Or—Smith v Hurlburt, 217 P 
1093, 108 Or 690 
67 C J p 1166 note 42. 
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or a suit to enjoin the persons appointed directors 
of a water district from can\assing' and declaring 
the resuks of the election for the confirmation of 
the district and to enjoin them from performing 
their duties as directors of the distiict^'^ Such an 
attack, it has been held, is controlled by legal rules 
relating to collateral attacks on judgments of 
courts 

PosonT entitled to attack Under some statutes 
any interested person affected thereby may attack 
the creation and organization of a water district ^9 
A suit by a taxpayer attacking the organization of 
a water district has been upheld i It has been held 
that plaintiff in a suit for a declaration of the il¬ 
legality of proceedings for the creation and or¬ 
ganization of a waterworks district cannot success¬ 
fully complain of a matter which does not affect 
his interests 2 A mere ministerial officer holding 
office under the authority of the district ma}^ not 
m his official capacity dispute the existence, or the 
validity of the organization, of such district ^ A 
person may waive or be estopped to attack the 
organization and operation of a water district ^ 
Landowners who have consented to, or encouraged, 
the organization of a water district may theieby be 
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estopped to attack in equity the organization of the 
district on the ground of lack of opportunity to be 
heard as to the boundaries of the district and the 
inclusion of their lands ^ 

Tinie to sue Under some statutes an action at¬ 
tacking the validity of a water district must be 
brought within a reasonable time ® An attack on 
the organization of a waterworks improvement, un¬ 
der certain general statutes governing local im¬ 
provements, on the ground that the petition was 
not signed by a majority in value of the propert}" 
owners, is barred where suit is not brought within 
a ceitain time after the passage of the ordinance 
ascertaining that a majority in value of the owners 
had signed the petition 

Pleading In a suit to prevent further proceed¬ 
ings, under the applicable statute, looking to the or¬ 
ganization of a water district, based on alleged de¬ 
fects in the preliminary proceedings before the pub¬ 
lic body designated by the statute, the complaint 
must allege facts sufficient to show grounds for re¬ 
lief s 

Evidence. In actions attacking the organization 
of a water district the general rules of evidence ap- 
ply 9 


97. Tex —Lovett v Cronin, Civ App , 
245 S W2d 519 

Bvideuoe was held sufficient to es¬ 
tablish that petition for creation of 
district was filed with county clerk 
when election was ordered ard was 
available for inspection by public — 
Lovett V Cronin, supra 

98 Okl —Price v Water Dist No 
8 , Tulsa County, 293 P 1092, 147 
Okl 11 
Issues 

Where the organization of a water 
improvement district is attacked in a 
collateral proceeding, the court may 
determine only two things, flist, did 
the board or tribunal designated by 
the statute have 3 urisdiction to act, 
and, second did it act*^—^Wiightman 
V Stephenson, 33 P 2d 499, 168 Okl 
63—Price v Water Dist No 8 , Tul¬ 
sa County, 293 P 1092, 147 Okl 11 

99 . Tex—Board of Water Engineers 
V Colorado River Municipal Water 
Dist, 254 SW2d 369, 152 Tex 77, 
certiorari denied Colorado River 
Municipal Water Dist v Board of 
Water Engineers, 74 S Ct 25, 346 U 
S 815, 98 LEd 342 
City which entered field of sup¬ 
plying water to customers without 
having obtained franchise and which 
carried on its operations pursuant 
to private contract was held not enti¬ 
tled to Question sufficiency of no¬ 
tice of hearing before court creating 
separate water district or to ques¬ 


tion validity of that decree—John¬ 
son City V Milligan Utility Dist, 
TennApp, 276 S W 2d 748 

1. NY—Kenwell "v Lee, 184 NB 
692, 261 NY 113 

G7 C J p 1167 note 53 

2. La —Middleton v Police Jury 
Parish of Jefferson, 125 So 447, lb9 
La 458 

C7 C J p 1166 note 50 

3 Cal —Mann Municipal Watei 
Dist V Dolge, 158 P 187, 172 Cal 
724 

4. Wash —McKenzie v Mulkiteo 
Water Dist, 102 P 2d 251, 4 Wash 
2d 103 

Estoppel held shown 
Wash—McKenzie v Mulkiteo Water 
Dist , supra 

5. Wash—Desimone v Shields, 277 
P 829, 152 Wash 353 

67 C J P 1167 note 62 

6. US —Board of Water Engineers 
V Colorado River Municipal Water 
Dist, 254 SW2d 369, 152 Tex 77, 
certiorari denied Colorado River 
Municipal Water Dist v Board of 
Water Engineers, 74SCt 25, 346 U 
S 816, 98 LEd 342 

Ziegislative intent 

Statutory provision that suits to 
contest the validity of orders of 
Board of Water Engineers shall be 
advanced for trial and be determined 
I as expeditiously as possible, and no 
1 postponement thereof or continuance 
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shall be granted except for reasons 
deemed imperative by the court, evi¬ 
dences a legislative intent that such 
suits must be brought within a rea¬ 
sonable time—Board of Water Engi¬ 
neers V Colorado River Municipal 
Water Dist, 254 S W 2d 369, 152 Tex 
77, certiorari denied Colorado River 
Municipal Water Dist v Board of 
Water Engineers, 74 S Ct 25, 346 U S 
815, 98 LEd 342 
Delay held to har action 

A delay of seven months before fil¬ 
ing suit was held to bar action — 
Board of Water Engineers v Colorado 
River Municipal Water Dist, 254 S 
W 2d 369, 152 Tex 77, certiorari de¬ 
nied Colorado Rivei Municipal Water 
Dist V Board of Water Engineers, 7 4 
set 25, 346 US 815, 98 LEd 342 
Order held res judicata 
Ark—Mowrey v Coleman, 277 SW 
2d 481 

7. Ark—Missouri Pac R Co v Wa¬ 
terworks Improvement Dist No 1 
of Tillar, 203 SW 696, 134 Ark 
315 

67 C J p 1167 note 54 

8 . Cal —Crawford v Los Angeles 
County, 17 P 2d 1017, 128 Cal App 
368 

67 C J p 1167 note 55 
9 Evidence held insufflcleut 
Ark—Pruitt v Pine Bluff Water & 
Sewer Extension Dist No 2, 214 S 
W 2d 489, 214 Ark 64 
Pa —^Appeal of Heininger, Quar Sess , 
46 MunLR 202, 103 Pa L J 97 
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§ 243(3) WATERS 


§ 243(3). -Territory Included 

Subject to constitutional prohibitions or limitations, 
the permissible territorial extent of a water district and 
what lands may be included therein are determined by 
the provisions of the statutes which authorize its forma¬ 
tion or organization. 

In the absence of constitutional prohibitions or 
limitations the legislature may decide how the 
boundaries of a water district may be determined, 
and the questions as to what the territorial extent 
of a water district may be^^ and what lands may 
be included^^ are, in general, determined by the 
provisions of the statute authorizing the formation 
or organization of the district Under some statutes 
lands capable of being benefited by the improve¬ 
ment, and only such lands, may be included within 
a water district,^3 and noncontiguous tracts of land 
may be included within the same district Also, 
under some statutes two or more water districts 
may be created which embrace the same area or 
portions of the same area 


Dependent on the terms of the particular statute, 
It has been variously held that a water district may 
or may not include cities or towns,^® or may be ei¬ 
ther greater, or smaller, or coterminous with an¬ 
other political subdivision or municipality,^'^ or, on 
the other hand, that it may not include territory 
within an incorporated city or town,i^ or may not be 
organized so as to include areas within an incorpo¬ 
rated village Where a water district is organized 
under a statute which prohibits the inclusion therein 
of areas within an incorporated village and sub¬ 
sequently an incorporated village is carved out of 
territory embraced within the district, the village in 
legal effect ceases to be a part of such district, ex¬ 
cept as to rights and liabilities already created 
Under some statutes, any municipality defined by the 
act may create a water district and construct, op¬ 
erate, and maintain a water system which may be 
located wholly within or wholly without the mu¬ 
nicipality, or partially within and partially without 
the municipality 


10. Tex —Ptacek v Hofheinz, Civ 
App , 128 S W 2d 872, error refused 
—Ball V Merriman, Civ App, 246 
S W 1012, reversed on other 
grounds 296 SW 1085, 116 Tex 
627 

Benefits for purpose of assessment 
or taxation in general see infra § 
243 (7) 

Description of boundaries in organi¬ 
zation proceedings see supra § 243 i 
(2) a 

Bottndarlos hald sufflcieiit 

The act creating the Lower Nueces 
River Water Supply District is not 
void on ground that boundaries of 
district do not close and do not en¬ 
compass a complete body of land — 
Lower Nueces River Water Supply 
Dist V Cartwright, Tex Civ App, 274 
SW2d 199, error refused no reversi¬ 
ble error 

Part of forest preserve 

Water district cannot include lake 
and incidental lands for use as a res¬ 
ervoir, where they are owned by the 
state and are a part of the forest pre¬ 
serve—^Kenwell v Lee, 196 NE 406, 
267 NT 481—Kenwell v Lee, 184 N 
E 692, 261 NT 113 

11. NT—Kenwell v Lee, 184 NE 
692, 261 NT 113 

67 C J p 1167 note 58 

12. Tex —Ptacek v Hofheinz, Civ 
App , 128 S W 2d 872, error refused 

67 C J P 1167 note 59 

13. Okl —^Wnghtsman v Stephen¬ 
son, 33 P2d 499, 602, 168 Okl 63 
“Tlie test in determining what 

lands may or may not be included 
within the same water improvement 
district IS whether the land is bene¬ 
fited by the proposed assessment and | 


whether it may be served together 
with other lands in the district by a 
common distribution system **— 
Wnghtsman v Stephenson, supra 

14. N T —Town of Colonie v A C 
Allyn & Co, 286 NTS 828, 246 
AppDiv 354 

Okl—Wnghtsman v Stephenson, 33 
P 2d 499, 168 Okl 63 

15. Ga—Dade County v State. 42 
S B 2d 439, 202 Ga 191, answer to 
certified question conformed to 43 
SB 2d 434, 76 GaApp 330 

Consent 

A county may create a water dis¬ 
trict embracing therein a city lying 
within the boundaries of the county, 
without the assent of the city—City 
of Trenton v Dade County, 43 S E 2d 
432, 76 Ga App 326 

16. Tex —Ptacek v Hofheinz, Civ 
App, 128 SW 2d 872, error refused 
Area contiguous to municipality 

may be erected into fresh water sup¬ 
ply district —Ptacek v Hofheinz, su¬ 
pra 

17. Utah—Lehi City v. Meiling, 48 
P 2d 530, 87 Utah 237 

One or many cities 

On the question of legislative pow¬ 
er, it IS not material whether the dis¬ 
trict is composed of the area includ¬ 
ed within one city or of many cities 
and towns—^Provo City v Evans, 48 
P 2d 555, 87 Utah 292. 

Town 

A water district may or may not be 
co-extensive in territory with a town 
—Gnshaber v Town of Callicoon, 27 
NTS 2d 622, 176 Misc 323, reversed 
on other grounds 33 N T S 2d 608, 263 
App Div 471. 


18. Or—State, on Inf of Flaxel, v 
Chandler, 175 P 2d 448, 180 Or 28 

19. N T —Rinas v Duryea, 106 NT 
S 2d 151, 278 AppDiv 419, appeal 
denied 106 N T S 2d 766, 278 App 
Div 419, affirmed 107 N E 2d 80, 304 
NT 586 

Statutory plan created by legisla¬ 
ture in provision of town law author¬ 
izing establishment and extension of 
water supply district and provision of 
village law conferring power on 
board of trustees of village to estab¬ 
lish water supply system was that 
water district should render services 
to areas outside of incorpoiated vil¬ 
lage, but that villages should render 
such services within their territorial 
limits—Rinas v Duryea, supra 

20. N T —Rinas v Duryea, supra 
67 C J p 1176 note 20 
PermaxLency of rights 

There is no statutory authority 
granting special water district any 
permanent vested right to serve its 
territory—Rinas v Duryea, supra 
Right to serve 

Where village was incorporated in 
area which was part of water district, 
water district might continue to func¬ 
tion within such portion of village as 
it was servicing prior to incorpora¬ 
tion, but It had no vested right to 
furnish water to other areas within 
corporate limits which were previous¬ 
ly undeveloped and unserved, and vil¬ 
lage had full authority to contract 
for water for such areas from such 
sources as it saw fit, subject only to 
approval of water power and control 
commission—Rinas v Duryea, supra 

21. Ga —City of Trenton v Dade 
County, 43 S E 2d 432, 75 GaApp 
326. 
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Right to object In general, persons who are not 
owners of certain lands included in a water district 
may not object to the inclusion of such lands ^2 Un¬ 
reasonable delay or failure to object may estop a 
person from asserting, or waive, any right he may 
have had to object to the inclusion of his land in a 
water district in its formation, or by subsequent an¬ 
nexation 23 

Review Certiorari will not lie to review a deter¬ 
mination by a body, acting within the scope of its 
jurisdiction, as to whether or not certain lands 
would be benefited by the creation and opeiation of 
the proposed district where such determination is 
based on conflicting evidence 24 Under some stat¬ 
utes the action of the board of county commissioners 
of a proposed water improvement district in the 
county in excluding certain land from the district 
may be appealed from, but the decision may not be 
attacked collaterally 25 

§ 243(4). - Governing Body; Officers 

In general, the governing bodies of water districts 
and officers thereof are provided for by the statutes un¬ 
der which the districts are organized, which determine 
their method of selection, tenure, and powers 

In the absence of constitutional provision to the 
contrary, the governing body of a water district, and 
the tenure of its members, are as provided by the 
statutes governing such bodies 26 Such bodies are 
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statutory, and they have no powers other than those 
given to them by statute 27 The powers conferred 
on the members of such a body as a body may not 
be exercised except as a body, that is, by the mem¬ 
bers acting collectively,23 and then only in con¬ 
formity with such procedure as may be prescribed 
by statute 29 Under some statutes, the board of di¬ 
rectors of a water district is the governing body of 
such district m substantially the same sense as are 
city councils or boards of trustees of municipalities 
or of other quasi-municipal agencies 30 Officers to 
whom IS intrusted the conduct of the affairs of a 
water district are public officers They are not 
a municipal or a quasi-municipal corporation,22 or 
a quasi corporation's where such a character is not 
expressly given by statute and a quasi-corporate 
capacity is not essential to the proper conduct of 
their office. 

Under some statutes, it has been held that com¬ 
missioners of a water district are merely admin¬ 
istrative officers,34 with power to make contracts in 
their official name and capacity,35 and that they are 
not agents of the town in which the district is lo¬ 
cated or of the town board,36 or town officers,37 or 
agents of the district 38 The auditor of a water 
district has been regarded as a purely ministerial 
officer39 and, as such, subject to the control of the 
board of directors of the district 


22. La—Middleton v Police Jury, 
Parish of Jefferson, 125 So 447, 
169 La 458 
67 C J p 1167 note 60 

23 Conn—^Rocky Hill Incorporated 
Dist V Hartford Rayon Corp, 190 
A 264, 122 Conn 392 
Waiver held shown 

Coiporation which had actual or 
constructive knowledge of proceed¬ 
ings to establish water district and 
made no claim that its lands were 
not included therein until after bonds 
had been issued and four years tax¬ 
es assessed on the lands was estopped 
to deny that its lands were in the dis¬ 
trict—Rocky Hill Incorporated Dist 
V Hartford Rayon Corp, supra 

24. Cal—Dumbarton Land & Im¬ 
provement Co V Murphy, 163 P 
866, 82 CalApp 626 

25. Okl —Wnghtsman v Stephen¬ 
son, 33 P2d 499. 168 Okl 63 

26. La—State ex rel Barre v Pul¬ 
ton, App , 63 So 2d 21 

Jurisdiction, of state commission 
Legislature was entitled to exempt 
from jurisdiction of Public Service 
Commission water districts existing 
by Virtue of assessments on property 
contained in district for payment of 
purchase price thereof and Its main¬ 


tenance—Middendorf v Jameson, 95 
S W2d 1057, 265 Ky 111 

27 NT —Amity Holding Corpora¬ 
tion V Eden, 265 NTS 23, 238 
App Div 628 
Duty to know powers 

Individuals dealing with members 
of board of water district of town 
must ascertain the extent of their 
authority —Amity Holding Corpora¬ 
tion V Eden, supra 
Water improvement districts 

The governing board of water im¬ 
provement districts is composed of 
its directors and they control all 
matters pertaining to the business 
of the district—Snelson v Murray, 
Tex Civ App, 252 SW2d 720 

28. N T —Amity Holding Corpora¬ 
tion V Eden, 265 NTS 23, 238 
App Div 628 

Xfce(;Ltiirements for valid action 

The board must act at a meeting 
where a quorum is present and a ma¬ 
jority vote for favorable action ob¬ 
tained—Amity Holding Corporation 
V Eden, supra 

29. NT—^Amity Holding Corpora¬ 
tion V Eden, supra 

Approval hy electors 

Board of water district was not au¬ 
thorized to purchase water mams 
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in private development without ap¬ 
proval of bonds to be issued for pay¬ 
ment thereof by electors —^Amity 
Holding Corporation v Eden, supra 

30 Cal —City of Pasadena v Cham¬ 
berlain, 269 P 630, 204 Cal 653 

67 C J p 1169 note 94 

31 NT —Salmon v Rochester & 
Lake Ontario Water Co , 197 NTS 
769, 120 Misc 131 

32. N T —Salmon v Rochester & 
Lake Ontario Water Co , supra 

33. N T —People ex rel Farley v 
Winkler, 96 NE 928, 203 NY 445 

34. N T —People ex rel Farley v 
Winkler, supra 

35. NT—People ex rel Failey v 
Winkler, supra 

36 NT—People v Stoll, 152 NE 
259, 242 NT 453 
67 C J p 1169 note 98 

37. N T —Bryan v Town Board of 
Brighton, 232 NTS 18, 133 Misc 
315 

67 C J p 1169 note 99 

38. N T —^People ex rel Farley v 
Winkler, 96 NE 928. 203 NT 445 

39. Cal —^Mann Municipal Water 
Dist v Dolge, 158 P 187. 172 Cal 
724 

40. Cal —Mann Municipal Water 
Dist V Dolge. supra. 
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Method of selection In the absence of consti¬ 
tutional provision requiring otherwise, the choice 
of methods by which the governing body of a 
water district and other officers thereof may be 
selected is within the discretion of the legislature, 
and is as provided by the statutes governing such 
bodies The legislature may require that directors 
of a water district shall be chosen by a majority of 
the votes cast at the election 42 

Tiansfer to town boatds Wheie the legislature 
abolishes the separate governing bodies of water 
districts within towns and vests their powers in the 
respective town boards, it is intended that the town 
hoards shall perform the functions of the govern¬ 
ing bodies which are abolished and manage the af¬ 
fairs and property of the water districts within their 
territory 43 

Liability to third persons Officers of a water dis¬ 
trict, organized under some earlier statutes, were 
themselves liable in their official capacity on con¬ 
tracts made by them in such capacit3,44 but were 
not personally liable on their official contracts 45 
The right of a bank which is liable to a water dis¬ 
trict on the theory that it had received from an of¬ 
ficer of such district funds of the district with no- 
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tice of their tiust character, which weie misap¬ 
propriated by such officer, to recover over against 
other officers of such district because of their al¬ 
leged failure to prevent such misappropriation, has 
been denied wheie there was no showing of direct 
participation by such other officers m the fraudulent 
acts of the defaulting officer 46 

Bond for faithful performance of duties Imma¬ 
terial defects in recitals of a bond given, as required 
by law, for the faithful performance of the duties 
of an officer of a water district, as to the official des¬ 
ignation of such officer do not invalidate the bond 47 

Removal of officer A special statute providing 
for the removal of officers of a water district usually 
takes precedence over an earlier general statute pro¬ 
viding for the removal of officers 48 Under a stat¬ 
ute authorizing the removal of an officer of a water 
district for neglect of duty on written charges and 
proper hearing, the charges should be specific so as 
to give the accused officer a fair opportunity to meet 
them 49 Under such statute the accused officer is 
entitled to a fair heanng^O in which the witnesses 
must be sworn^i and may be cross-examined52 and 
in which the accused officer has the right to pre¬ 
sent testimony in his own defense 53 The view has 


41- Utah —Lehi City v Meilingr, 48 

P 2d 530, 87 Utah 237 

Filling vacancy 

Under a statute intrusting the gov¬ 
ernment of a waterworks district to 
a board of five members known as 
waterworks commissioners, three of 
whom are appointed by the police ju¬ 
ry and two by the governor, the gov¬ 
ernor’s light to fill a vacancy in office 
of any commissioner appointed by 
him was not bound by any petitions 
of the taxpayers of the district as to 
who the appointee should be, and 
it was not necessary that the ap¬ 
pointee even be recommended—State 
ex rel Barre v Fulton, La App, 63 
So 2d 21 

QuaUfloations of voters 

Statute which added to qualifica¬ 
tions for electors in election for tax 
assessor and collector and for direc¬ 
tor of county water improvement dis¬ 
trict the qualification of ownership 
of taxable real property within the 
district and which eliminated the 
qualification that the elector must 
have resided in the district for the 
SIX months preceding the election was 
held unconstitutional —Snelson v 
Murray, Tex Civ App , 252 S W 2d 720 

42. Cal —Martmelli v Morrow, 156 
P 1017, 172 Cal 472 
67 C J p 1169 note 6 

l^etermuration of election 

Fact that a majority of board of 


directors of water improvement dis¬ 
trict assembled to can\ass and de- 
claie result on an election held to 
elect members of the board were 
making an alleged incorrect declara¬ 
tion of the result of the election 
would not justify arbitrary conduct 
on part of the chairman of the board 
in refusing to permit a resolution fa¬ 
vored by a majority to come to a 
vote —Williams v Sorrell, Tex Civ 
App , 71 S W 2d 944 
Bight to contest election or sue for 
office 

Persons claiming that they were 
elected as members of board of diiec- 
tors of a water improvement district 
may contest the election or sue for 
the offices, ii respective of whether 
the board of directors of such dis- 
tiict canvass and declare the result of 
such election—Williams v Sorrell, 
supra 

43 NT —Grishaber v Town of Cal- 
licoon, 27 NTS 2d 622, 176 Misc 
323, affirmed 33 N T S 2d 608, 263 
App Div 471 

44, NT—^People ex rel Parley v 
Winkler, 96 NE 928, 203 NT 445 

67 C J p 1170 note 7 

45. N T —People ex rel Parley v 
Winkler, supra 

45. N T —Gilliland v Lincoln-Alli- 
ance Bank & Tiust Co, 261 NTS 
826, 145 Misc 827 
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I 47 Tex —State v. Stickle, Civ App , 
11 SW2d 837 
67 CJ p 1170 note 10 
Defalcation after expiration of bond 
Where official bonds of directors of 
water improvement district weie ef¬ 
fective only until next regular elec¬ 
tion plus reasonable time for newly 
elected directors, whether same per¬ 
sons or different persons, to qualify 
and give new bonds, surety was not 
liable on such bonds for defalcation 
occurring eleven months after such 
election, which was an unreasonable 
length of time for new directors to 
give new bonds —^American Surety 
Co of New Tork v Cameron County 
Water Improvement Dist No 15, Tex 
Civ App , 70 S W 2d 489, error dis¬ 
missed 

48. NT —Bryan v Town Board of 
Brighton, 232 NTS 18, 133 Misc 
315 

Misc 315 

67 C J p 1170 note 11 


48. N T —Bryan 
Brighton, supra 

V 

Town 

Board 

of 

50. N T —Bryan 
Brighton, supra 

V 

Town 

Board 

of 

51. N T —Bryan 
Brighton, supra 

V 

Town 

Board 

of 

52. N T —Bryan 
Brighton, supia 

V. 

Town 

Board 

of 

53 NT —Bryan 

V 

Town 

Board 

of 


Brighton, supra 
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been taken that a board which has commenced a 
hearing on charges is bound to proceed to a deter¬ 
mination thereof,and may not unduly harass the 
accused officer and subject him to unnecessary hear¬ 
ings 

If a hearing has proceeded to a final determina¬ 
tion and the charges have been dismissed, the board, 
in the absence of express authorization, is without 
authority to retry the accused officer on the same 
charges Under certain statutes a majoiity of 
the members of the body authorized to hear charges 
against such officer may hear and determine the 
charges The right of such officer to a re\icw 
by certiorari of a determination adverse to him by a 
board authorized to try him for neglect of dut> 
on written charges and proper hearing has been 
recognized,^® and in such proceeding the court may 
determine whether the charges, if pro\cd, arc suffi¬ 
cient to warrant removal 


WATERS §§ 243(4)-243(5) 

§ 243(5). - Powers, Duties, Contracts, 

Property, and Liabilities 

a In geneial 

b Construction or acquisition of water¬ 
works 

a. In G-eneral 

Water districts can exercise only such powers as are 
granted them by statute, and they have such duties 
and liabilities as are imposed on them by statute or 
assumed by valid contract 

Water districts can exercise onb^ such powers as 
they are authorized by statute to exercise,and 
they can exercise no power that has not been clearly 
granted They possess such powers as are ex¬ 
pressly granted by statute,®^ and also those neces¬ 
sarily or fairly implied, or incident to the powers 
expressly granted,®® or essential to the accomplish¬ 
ment of the declared objects and purposes of the 
water district The legislature has plenary pow- 


54. N T —Bryan v Town Board of 
Brighton, supra 

55 NY—Bryan v Town Board of 
Brighton, supia 

56. NT —Bryan v Town Board of 
Brighton, supra 

57. NT—Bryan v Towm Boaid of 
Brighton, supra 

67 C J p 1170 note 20 

58. N T —Bryan v Town Boai d of 
Brighton, supra 

59 NT —Bryan v. Town Board of 
Brighton, supra 

60 Ky —Louisville Extension Water 
List V Diehl Pump & Supply Co , 
246 SW2d 585—Olson v Preston 
St Water Dist No 1, 163 S W 2d 
307, 291 Ky 155 

Debts see infia § 243 (6) 

Power of water districts or officials 
to exercise right of eminent do¬ 
main see Eminent Domain § 23 
Supplying water to inhabitants of 
community as a public use for 
which private property may be tak¬ 
en under the power of eminent do¬ 
main see Eminent Domain § 45 
Power of legislature 

Legislature is without power to 
add to, or withdraw from, circum¬ 
stances and purposes specified in con¬ 
stitution for which water control and 
improvement districts might be oi- 
ganized, but legislature can grant dis¬ 
tricts only such powers and rights 
as come within contemplation or pro¬ 
visions of constitution —Deason v 
Orange County Water Control & Imp 
Dist No One. 244 S W 2d 981, 151 
Tex 29 

Ezaaumatioii of statutes 
In determining the corporate pow¬ 
ers of water districts, it is necessaiy 
to examine in some detail the legisla¬ 
tive acts and the constitutional basis 


on which they rest—Lower Nueces 
Ri\er Water Supply Dist v Cart- 
w-iight, TexCiv App, 274 S W 2d 199, 
error refused no reversible error 
Some rule 

The people of w^ater district did not 
have the powei to determine foi 
themselves such corporate functions 
as they might wish to inaugurate, 
such as are granted to cities and 
towns operating under home-rule 
charters—Tri-City Fiesh Water 
Supply Dist No 2 of Hams County 
V Mann. 142 S W 2d 945, 135 Tex 
280 

Biscretiou 

Where commissioners of water dis¬ 
trict undertake to do nothing except 
what they are authorized by statute 
to do, the manner in which their duty 
is performed is largely a matter with¬ 
in their discretion —Page v Highway 
No 10 Water Pipe Line Imp Dist No 
1, 145 SW2d 344, 201 Ark 512 

Facilities for fighting fires 

(1) Water districts were not au¬ 
thorized to purchase, own, and oper¬ 
ate fire engines, fire-fighting equip¬ 
ment, and appliances —Deason v 
Orange County Water Control & Imp 
Dist No One, 244 S W 2d 981, 151 
Tex 29—Tri-City Fresh Water Sup¬ 
ply Dist No 2 of Harris County v 
Mann, 142 S W 2d 945, 135 Tex 280 

(2) Constitutional provision was 
held not to authorize water control 
and improvement districts, created 
for purpose of conserving and devel¬ 
oping natural lesources of district, 
to provide fire-fighting equipment and 
appliances for towns within such dis¬ 
tricts —Deason v Orange County Wa¬ 
ter Control & Imp Dist No One, su¬ 
pra 

(3) Water district was held to have 
no authority under statute to provide 
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fire-fighting equipment in addition to 
w’ater distribution facilities and to 
pay for the equipment with part of 
the proceeds of bonds, but the dis¬ 
trict W’as held to have the power to 
install necessary or proper fire hy¬ 
drants or other similar facilities mak¬ 
ing water a\ailable for fighting fires 
—Theobald v Board of Com’rs of 
Buechel Water Dist, 157 S W 2d 28^, 
288 Ky 720 
Sewerage system 

Water district was not authorized 
to construct and operate a sewerage 
system—Tri-City Fresh Water Sup¬ 
ply Dist No 2 of Hams County v 
Mann, 142 S W 2d 945, 135 Tex 280 
61. Tex —Tri-City Fresh Water Sup¬ 
ply Dist No 2 of Harris County v 
Mann, supia—Lower Nueces River 
Water Supply Dist v Cartwright, 
Civ App , 274 S W 2d 199, error re¬ 
fused no reversible error 

62 Ky—Olson v Preston St Water 
Dist No 1, 163 S W 2d 307, 291 
Ky 155 

Tex—Tn-City Fresh Water Supply 
Dist No 2 of Harris County v 
Mann, 142 S W 2d 945, 135 Tex 280 
Utah—Lehi City v Meiling, 48 P 2d 
530, 87 Utah 237 

63 Ark—^Page v Highway No 10 
Water Pipe Line Imp D st No 1, 
145 S W 2d 344, 201 Ark 612 

Ky —Olson v Preston St Water Dist 
No 1. 163 S W2d 307. 291 Ky 155 
Tex—Tri-City Fresh Water Supply 
Dist No 2 of Harris County v 
Mann, 142 S W 2d 945. 135 Tex 280 
Utah—Lehi City v Meiling, 48 P 2d 
530, 87 Utah 237 

64, Ky—Olson v Preston St Water 
Dist No 1, 163 SW2d 307. 291 Ky 
155 

Utah—Lehi City v Meiling, 48 P 2d 
530, 87 Utah 237, 
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er Within constitutional limitations to changers or 
revoke®® powers conferred on a municipal utility 
district, involving matters of water supply 

Where a water district is regarded as a municipal 
corporation or as a quasi-municipal corporation, as 
discussed supra § 243(1), in general its powers,®"^ 
duties,®* and liabilities®® are measured by the same 
standards as are used in determining the powers 
and duties of a municipal corporation generally 
when exercising the same functions under the same 
circumstances A water district has power to fur¬ 
nish water to a prior claimant outside its territory, 
where it is necessary so to do in order to operate 
its projects 

Under some statutes, on the completion of a 
waterworks plant, the governing body of the water 
distnct continues to operate the plant until it has 
paid off all the indebtedness of the distnct, and then 
It is its duty to turn over the plant to the city in 


which the district is located but any excess 
money remaining in the hands of the governing body 
after it has turned over the plant to the city is to be 
distributed to the property holders of the district and 
not turned over to the city *^2 Some statutes have 
made provision for an adjustment in respect of the 
property of a water distnct where a part of such 
distnct is included in the boundaries of a village 
incorporated after the creation of the water dis¬ 
trict '^2 

Sale of property. Notwithstanding the execution 
of an option to purchase land of a water district 
was not authorized, subsequent action of the board 
of directors of such district sustaining the option 
has been regarded as sufficient to render the option 
effective,and the contention that the purchaser 
could not accept a secret profit because acting in a 
fiduciary capacity is not available, where the vendor 
water distnct has duly ratified the option with 
knowledge of the purchaser's claims On the sale 


Purcliase and sale of water 

County water control improvement 
district was authorized to purchase 
water, either raw or filtered, from 
source beyond district's boundaries 
for purpose of distribution to users 
within district—King- v Jefferson 
County Water Control & Imp Dist 
No 7, TexCivApp, 281 SW2d 185 
65 Cal —General Engineering & 
Dry Dock Co v East Bay Munici¬ 
pal Utility Dist, 14 P2d 828, 126 
CalApp 34 9 
67 C J p 1168 note 68 

66. Cal —Metropolitan Water Dist 
of Southern California v Whitsett, 
10 P 2d 751, 215 Cal 400—General 
Engineering & Dry Dock Co v Bast 
Bay Municipal Utility Dist, 14 P 
2d 828, 126 Cal App 349 

67. Cal —State v Mann Municipal 
Water Dist, 111 P 2d 651, 17 Cal 2d 
699 

Me —^Woodward v Livermore Falls 
Water Dist, 100 A 217, 116 Me 86, 
L RA 1917D 678 
Absence of police power 

What is applicable to municipal 
corporations with respect to their 
powers IS usually applicable to a 
water district, but with some limita¬ 
tions, since water districts do not 
possess bioad police powers to do 
those things which are necessary to 
promote the public health and gener¬ 
al welfare, which are ordinarily ex¬ 
pressly delegated by statute to cities 
and towns —Tri-City Fresh Water 
Supply Dist No 2 of Harris County 
V Mann, 142 S W 2d 945, 135 Tex 
280 

Sale of water 

It IS a governmental function of 
water control and improvement dis¬ 
tricts, and one involving exercise of 
police power, to determine whether 


they have or will have surplus wa¬ 
ter for sale, the people and lands 
most in need of and most entitled 
to such surplus, and the people to 
whom and conditions upon which any 
such surplus will be sold, and this 
duty and right may not be ceded, 
bartered, or contracted away—Bank¬ 
er V Jefferson County Water Control 
& Imp Dist No One, Tex Civ App, 
277 S W2d 130 

68, Me —Woodward v Livermore 
Palls Water Dist, 100 A 317, 116 
Me 86, L R A1917D 678 

67 C J p 1167 note 65 
To furnish water 

Water improvement district could 
not refuse to furnish water to animal 
hospital, the maintenance of which 
was neither illegal nor violative of 
any rule of public policy, on the 
ground that maintenance thereof vio¬ 
lated zoning standard with respect 
to use of land outside city but withm 
water district provided for in con¬ 
tract whereby city sold water to dis¬ 
trict for distribution for domestic 
use and district agreed not to furnish 
water to persons using property in a 
manner contrary to zoning standard 
—Nueces County Water Improve¬ 
ment Dist No 1 V Spring, Tex Civ 
App , 162 S W 2d 156 

69. Me —^Woodward v Livermore 
Falls Water Dist, 100 A 317, 116 
Me 86, LRA1917D 678 

Actions see infra § 243 (8) 

70, Cal—City of Lodi v East Bay 

Municipal Utility Dist, 60 P 2d 

439, 7 Cal 2d 316 

71. Ark—City of Malvern v Young, 
171 SW2d 470, 205 Ark 886 

Alternative courses 

Under statutes relating to water- 
work districts, if statute subsequent¬ 

72 


ly enacted does not repeal prior one, 
commissioners of waterworks dis¬ 
trict may turn over operation of wa¬ 
terworks plant to the city immediate¬ 
ly on completion of the works, or 
commissioners themselves may con¬ 
tinue to operate water plant until 
they pay off all bonded indebtedness 
and then turn ovei works to city — 
City of Malvern v Young, supra 
Blective system of operation 

Provision of statute providing for 
an elective system of operation of 
public utilities in cities of second 
class and incorporated towns was 
held not to apply to waterworks dis¬ 
trict created under prior statute 
where it did not appear that the stat¬ 
ute was ever attempted to be put into 
effect in city, and especially where 
it appeared that city was a city of 
the first class so that the statute 
was not applicable—City of Malvern 
V Young, supra 

72 . Ark—City of Malvern v. Young, 
supra 

Delinquent ass>essments 

The commissioners of waterworks 
district were required to collect all 
delinquent assessments and take the 
money so received, together with ex¬ 
cess money on hand after paying in¬ 
debtedness, if any, and make distribu¬ 
tion to property holders —City of 
Malvern v Young, supra 

73. NY—Village of Mill Neck v 
Town of Oyster Bay, 185 NB 91. 
261 NY 252, 185 NB 797, 261 N,Y 
696 

67 C J p 1168 note 74. 

74. Cal —Haight v Mann Municipal 
Water Dist, 284 P. 926, 208 Cal 
753 

75. Cal —Haight v Mann Municipal 
Water Dist, supra* 
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of a waterworks plant by a waterworks district 
which had previously purchased the plant of an 
earlier district whose territory with other lands is 
comprised m that of the district first mentioned, and 
had included such plant in an enlarged plant, a dis¬ 
tribution, in an equitable proceeding, of the cash 
proceeds of such sale and of profits of the operation 
of the enlarged plant on hand, on a pro rata basis 
among all property owners of the enlarged district, 
has been approved A water district authorized 
to construct a pipe line and then sell it can enter into 
a contract to sell it before it is built 

Contracts, The power of water districts or¬ 
ganized under some statutes to contract*^ ^ in their 
corporate names'^® has been recognized, and where 
a valid contract has been entered into the water 
district IS liable thereunder in accordance with its 
terms In order to be valid and binding, a con¬ 
tract must be executed by an agency of the water 
district duly and legally authorized to execute it, 
and one who contracts therewith does so at his peril. 


unless the contract is executed in the manner pro¬ 
vided by statute 82 Such contracts, in order to be 
valid and impose liability on the water district, must 
be executed by the governing body of the district, 
acting as an ofiicial body,®^ and, hence, a contract 
made with an individual member of the governing 
body IS invalid and unenforceable against the dis¬ 
trict,84 even though the district received benefits 
from services or materials furnished thereunder 85 

Contracts made by the governing body of a water 
district for it or on its behalf are invalid and unen¬ 
forceable where a member or members of the gov¬ 
erning body are interested, either directly or indi¬ 
rectly, in it,86 as where the contract is made with 
a corporation in which a member of the governing 
body of the water district, or his spouse, is a stock¬ 
holder 87 In such case, the contract is void from 
its inception and cannot be ratified or vitalized,8* 
although where a statute prohibits such contracts, 
but does not declare them null and void, and the con¬ 
tract has been performed by the parties in good 


76. Ark—Ogan v Jackson, 300 S W 
446, 175 Ark 820 
67 C J p 1168 note 77 

77 Ark—Page v Highway No 10 
Water Pipe Line Imp Dist No 1, 
145 SW2d 344, 201 Ark 612 

78 Ark—Mississippi Valley Power 
Co V Board of Improvement of 
Waterworks Dist No 1 of Van 
Buren, 46 SW2d 32, 185 Ark 32 

67 C J p 1168 note 70 
Other government agencies 

Public water supply district had 
power to contract with other govern¬ 
mental agencies —Public Water Sup¬ 
ply Dist No 2 of Jackson County v 
State Highway Commission, Mo, 244 
S W2d 4 

Agreement not to enerclse power 
Provision that district would not 
use water lines to supply water to 
anyone except those within subdi¬ 
vision was illegal and void as an 
attempt to abdicate district’s police 
power—Banker v Jefferson County 
Water Control & Imp Dist No One, 
TexCivApp, 277 SW2d 130 

79. Tex —State v Stickle, Civ App , 
11 S W2d 837 

80. US—McCarthy v. Potts, CCA 
NT, 99 P 2d 784 

Condition 

A condition, in contract for em¬ 
ployment of engineer by commission¬ 
ers of water district, that engineer 
should have no claim for compensa¬ 
tion if formation of district should 
be held illegal, was eliminated by de¬ 
cision of court that the water dis¬ 
trict had been legally created, not¬ 
withstanding subsequent action by 
State Water Control Commission re¬ 
jecting the plans for the district— 
McCarthy v. Potts, supra. 


Oompensatloii to employee 
Where commissioners of water dis¬ 
trict arranged to pay cash to engi¬ 
neer for his work under former con¬ 
tract on plans rejected by State Wa¬ 
ter Control Commission, in addition 
to commissions for subsequent con¬ 
struction, the cash payment was not 
“extra compensation” forbidden by 
state Constitution, since it was for 
services not covered by the new con¬ 
tract —McCarthy v Potts, supra 
l^iability of person employed 

Under statute governing reorgani¬ 
zation of Massapequa Water District, 
and providing that obligation of ex¬ 
isting contracts should be a chaige 
on the new district, obligation of ex¬ 
isting employment contract would not 
be binding on the person employed, 
so as to require him to do work of 
fundamentally different nature —Mc¬ 
Carthy V Potts, supra 

81. Ky —Louisville Extension Water 
Dist V Diehl Pump & Supply Co , 
246 S W2d 585 

rormalities ]^eqllu^ed of mmucipali- 
ties 

A water district must observe the 
same formalities in the execution of 
contracts with third parties as are re¬ 
quired of counties and municipalities 
—Louisville Extension Water Dist 
v Diehl Pump & Supply Co , supra 

82. Ky—Louisville Extension Wa¬ 
ter Dist V Diehl Pump & Supply 
Co, supra 

83 Ky —Louisville Extension Water 
Dist V Diehl Pump & Supply Co, 
supra 

84. Ky —Louisville Extension Water 
Dist V. Diehl Pump & Supply Co, 
supra 

85. Ky —^Louisville Extension Water 
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Dist V Diehl Pump & Supply Co, 
supra 

Zmplied contract 

A promise by water district to pay 
for benefits received from materials 
and services furnished it will not be 
implied—Louisville Extension Water 
Dist V Diehl Pump & Supply Co, 
supra 

Emergency 

Materials and services held not fur¬ 
nished during an emergency so as to 
constitute request therefor by a sin¬ 
gle commissioner a valid contract en¬ 
forceable against the district —^Louis¬ 
ville Extension Water Dist v Diehl 
Pump & Supply Co , supra 
Services In organizing district 

Freeholders seeking to organize 
city water district had no authority 
to bind it by contract with attorney 
for rendition of legal services in or¬ 
ganizing district, and district and its 
board of water commissioners were 
not bound to pay reasonable value of 
such services because of their accept¬ 
ance thereof —Louisville Extension 
Water Dist v Sloss, 236 S W 2d 265, 
314 Ky 500 

86. Ark—Ganntt v Arkansas Power 
& Light Co , 74 S W 2d 232, 189 
Ark 449 

87 Ark—Gantt v Arkansas Power 
& Light Co, 109 SW2d 1251, 194 
Ark 925—Ganntt v Arkansas Po’cv- 
er & Light Co, 74 S W 2d 232, 189 
Ark 449 

88. Ark—Gantt v Arkansas Power 
& Light Co, 109 SW2d 1251, 194 
Ark 925 

By city coiuLcil 

Contract cannot be vitalized by 
subsequent ratification by city coun¬ 
cil —Ganntt v. Arkansas Power & 
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faith, the corporation may retain out of the proceeds 
received from the operation thereof the reasonable 
value of the services rendered The liability of 
a town on contracts made by officers of a water 
district in such town has been denied,as has the 
responsibility generally of the town for the acts 
of the water district 

Extension of contract for electric service Where 
a contract for furnishing clcctnc current by a pub¬ 
lic service corporation to a waterworks district pro¬ 
vides that the district may extend the term of the 
contract for an additional specified term by giving 
written notice of its intention so to do, no extension 
occurs where no notice of any kind is given by the 
district 

Nature of business. There is authority for the 
view that in supplying water to its inhabitants a 
water district is engaged in a business of a private 
nature 

b. Construction or Acauisition of Waterworks 

The legislature may authorize a water district to 
construct and maintain a system of waterworks or to 
acquire an existing system by purchase 

The legislature may authorize a water district to 
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construct and maintain a system of waterworks,^^ 
and the legislative power of regulation and control 
of the affairs of a water district organized under 
statute, as discussed supra § 243(1), includes the 
power to prescribe the conditions on which the stat¬ 
ute will permit public work to be done in connection 
with the construction of a water system Statutes 
have existed under which a water system belonged 
to the water district and not to the town in which 
the distiict was located,^^ and, under such a statute, 
a town had no power to construct a water system for 
a district in such town 

The power of a waterworks district to construct 
a waterworks system implies power to buy material 
necessary for the construction of the system 
Under various statutes, water districts have been 
held authorized to construct dams and reservoirs, 
and to acquire lands and property outside its bound¬ 
aries for the construction of dams and reservoirs ^ 
The power of a water district or the officials thereof 
to buy lands or other property necessary to the con¬ 
struction or extension of a water system by implica¬ 
tion imports authority to make an agreement as lo 
the terms of purchase, with reasonable provisions 
incidental thereto ^ The rights and liabilities of 


Light Co, 74 SW2d 232, 180 Ark 
449 

ITot a fianchise 

Where contract -vihereby water¬ 
works distiict surrendered privilege 
of furnishing consumeis in district 
with water to corpoiation in which 
commissioners of district weie stock¬ 
holders was void from its inception, 
and at time it was latified hy city 
council, the void contract could not he 
considered as a franchise to operate 
waterworks system—Gantt v Arkan¬ 
sas Power & Light Co, 109 S W 2d 
1251, 194 Ark 925 

89 Ark—Gantt v Arkansas Power 
& Light Co, 109 SW2d 1251, 194 
Ark 925—Ganntt v Arkansas Pow¬ 
er & Light Co, 74 SW2d 232, 189 
Ark 449 

90 NY —People ex rel Farley v 
Winkler, 96 NE 928, 203 NT 445 

67 C*J p 1168 note 72 
Xieg’aJ services 

An item in town budget for services 
rendered by attorney for town in liti¬ 
gation against town and water dis¬ 
trict growing out of contract created 
hy water commissioners for benefit 
of district was an existing obligation 
of water district, and was properly 
assessed upon district rather than 
upon town as a whole—Coggeshall 
V Hennessey, 18 N E 2d 652, 279 NT 
138 

9L N T —Holroyd v Town of Indian 
Lake, 73 NE 36, 180 NT 318 


92 Ark—Mississippi Valley Power 
Co V Board of Improvement of 
Waterworks Dist No 1 of Van 
Buren, 46 SW2d 32, 185 Ark ^^6 

67 C J p 1168 note 78 

93 Me—^Woodward v Livermore 
Falls Dist, 100 A 317. 116 Me 86, 
L R A 1917D 678 

N J —Corpus Juris cited m Seiden v 
Passaic Valley Water Commission, 
199 A 420, 423, 16 N J Misc 301 
Same liability as a private corpora¬ 
tion 

With respect to liability of public 
quasi corporation to subscriber for 
injuries to his plumbing system as 
result of sand m water furnished by 
corporation, corporation stood in the 
same position as a private corpora¬ 
tion—Seiden v Passaic Valley Wa¬ 
ter Commission, 199 A 420, 16 N J 
Misc 301 

94 Me —Mayo v Dover, etc, Fire 
Co, 53 A 62, 96 Me 539 

67 C J p lies note 80 
Sale by municipal corporation of sys¬ 
tem acquired through agency of im¬ 
provement district see supra § 240 

95 Cal —Metropolitan Water Dist 
of Southern California v Whitsett, 
10 P 3d 751, 215 Cal 400 

67 C J p 1169 note 82 

96 NT —Holioyd v Town of Indian 
Lake, 73 N B 36, 180 NT 318 

97- N T —Holroyd v Town of Indian 
Lake, supra 
67 C J p 1169 note 84 
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Liability of town on a contract 
made by the commissioners of the 
water distiict for the construction of 
a water system has been denied — 
Holroyd v Indian Lake, supra 

98 La —Maggiore v East Jefferson 
Waterworks Dist No 1, 147 So 
693, 177 La 88 

99 Tex —Lower Nueces River Wa¬ 
ter Supply Dist V Cartwright, Civ 
App , 274 S W 2d 199, error refused 
no reversible error 

1. Tex—Lower Nueces River Wa¬ 
ter Supply Dist V Cartwright, su¬ 
pra 

2. Mass —Boston & A. R Co v 
Commonwealth, 6 N B 2d 613, 296 
Mass 426 

Approval of contract 

(1) Metropolitan district water 
supply commission was held authoriz¬ 
ed by statute in behalf of common¬ 
wealth to enter into agreement with 
railroad for abandonment and flood¬ 
ing of its right of way for purpose of 
establishing a metropolitan water 
supply without requiring the approv¬ 
al of governor and council as a pre¬ 
requisite to Its validity, where provi¬ 
sions of statute appropi lating funds 
and limiting expenditures to such 
amount in the aggregate as the gov¬ 
ernor and council might approve were 
complied with—Boston & A R Co. 
V Commonwealth, supra 

<2) Failure of governor and coun- 
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the parties under a contract by a water district for 
the construction of a water system, or a part there¬ 
of, are determined in accordance with the rules 
governing constiuctioii contracts generally ^ 

The view has been taken that a statutory pio\i- 
sion permitting a contractor to make application to a 
court for the payment to him of the balance of the 
amount due him, in the hands of a municipal corpo¬ 
ration, in excess of the amount claimed in a notice 
of lien against the amount so due, docs not apply so 
as to permit an assignee of the amount due to the 
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contractor from a water district for the construction 
of a dam and reservoir to claim the benefit of such 
statutory proMSion ^ 

Acquisition of cvisting system In the absence 
of constitutional restrictions the legislature has au¬ 
thority to confer on a water or waterworks district 
the power to acquire by purchase or the exercise of 
the power of eminent domain an existing water¬ 
works system,^ and, when duly authorized, a water 
district may acquire an existing waterworks sys¬ 
tem^ by purchase thereof from the owner of the 


cil to approve agreement of metro¬ 
politan district water supply commis¬ 
sion with railroad to alter, relocate, 
or discontinue railioad rights of way 
did not preclude railroad from recov¬ 
ering agreed compensation for aban¬ 
donment of its right of way, in view 
of statutes requiring such approval 
only in other specific instances and 
statutes requiring agreements to be 
approved only by the federal authori¬ 
ty and state authority—Boston & A 
K, Co V Commonwealth, supra 
Fuads 

Where there was an adequate ap¬ 
propriation for the general cost, 
bonds were issued, and funds were 
available in sum sufficient to pay 
railroad under agreement compensat¬ 
ing it for abandonment of its light 
of way, which was to be flooded by 
metropolitan district water supply 
commission in establishing a water 
supply for the metropolitan watei 
supply system, presumption obtained 
that lailroad was entitled to be paid 
from such funds —Boston & A B Co 
V Commonwealth, supra 

3. XiiabiUty of surety on coutractor’s 
bond 

Where bond of public improvement 
contractor to water district obligated 
contractor and surety to pay all per¬ 
sons for labor and materials and gave 
all persons performing labor or fur¬ 
nishing materials a diiect right of 
action on bond, surety was liable to 
all claimants proving claims for fur¬ 
nishing labor or materials m connec¬ 
tion with the construction contract, 
notwithstanding such claimants were 
not entitled to share in fund remain¬ 
ing in the hands of municipal offi¬ 
cials—^American Surety Co of New 
York V Wells Water Dist, 1 NTS 
2d 614, 253 App Div 19, 264 App Div 
717, affirmed American Surety Co of 
New York v Wells Water Dist, 
Town of Wells, 19 N E 2d 926, 280 
NT 628, motion denied 20 NB 2 d 
1023, 280 NT 673 

Agreemeut to pay bank advuuciog 
pay roll and other monies 

Instrument whereby public im¬ 
provement contractor authorized wa¬ 
ter district to pay bank, which had 
advanced money to pay pay roll and 
balance due for material, all moneys 


earned or to be earned under con¬ 
struction contract did not constitute 
an "assignment" but merely authoriz¬ 
ed bank to act as agent for contrac¬ 
tor, as against bank’s contention that 
it was entitled to a lien —^American 
Surety Co of New York v Wells Wa¬ 
ter Dist. 1 N Y S 2d 614, 253 App Div 
19, 254 App Div 717, affirmed Ameri¬ 
can Surety Co of New York v Wells 
Water Dist, Town of Wells, 19 NB 
2d 926, 280 NY 528, motion denied 
20 NE 2 d 1023, 280 NT 673 
ContrarctOi.’s failure to termuiate fox 
bieach 

Contractor could not recover on 
theory of rescission of constiuction 
contract almost two 3 ears after al¬ 
leged breach by water district, in 
view of change of position rendeiing 
lecovery inequitable, where district's 
suspending contiact did not terminate 
all of contractor’s obligations—^Wen¬ 
zel & Henoch Const Co v Metropoli¬ 
tan Water Dist of Southern Cali¬ 
fornia. CCA Cal. 115 F 2 d 25, cei- 
tiorari denied 61 SCt 834, 313 US 
560, 85 LEd 1520 

Suspeasion for luueasoaable delay 

(1) The opinion of a water dis¬ 
trict’s chief engineer that v''Cik on a 
tunnel was unnecessarily and uniea- 
sonably delayed within a provision 
authorizing suspension of the con¬ 
tiact is final and conclusive on tne 
contractor, in the absence of fraud — 
Wenzel & Henoch Const Co v Met¬ 
ropolitan Water Dist of Southern 
California, supra—^Wenzel & Henoch ! 
Const Co V Metropolitan Water 
Dist of Southern Cal, D C Cal, 18 
P Supp 616 

(2) A water district engineer's cer¬ 
tificate of compliance with construc¬ 
tion contiact does not estop the dis¬ 
trict from charging unreasonable and 
unnecessary delay, wheie provision 
of contract precludes estoppel and 
provides that acceptance of work 
shall not constitute waiver of con¬ 
tractual requirements —W enzel & 
Henoch Const Co v Metropolitan 
Water Dist of Southern California, 
CCACal, 116 F 2d 26, certiorari de¬ 
nied 61 set 834, 313 US 660, 85 
LEd 1520 

(3) A geological report regarding 
probable conditions of work, and 
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specifications regarding materials 
piobably needed, do not support claim 
of misrepresentation so as to pre¬ 
clude watei district from suspending 
contiact under terms thereof because 
of uni easonable delay, where the 
contractor is expressly required to 
beai losses lesulting from unforeseen 
difficulties due to nature of ground, 
etc—^AVenzel & Henoch Const Co v 
Metropolitan Water Dist of Southern 
California, CCACal. 115 F 2d 25, 
certioraii denied 61 S Ct S31, 313 US 
560, 85 LEd 1520 

(4) Breach of construction contract 
by water district’s withholding 
monthly progress payment until sat¬ 
isfied as to status ot construction 
fund was not such breach of entire 
agieement as would prevent district 
from subsequently suspending con¬ 
tract under terms thereof because 
of unnecessary and unreasonable de¬ 
lay, noi was contiactor relie\ed from 
duty of surrendering possession of 
works, etc, pursuant to contract — 
Wenzel & Henoch Const Co v Met¬ 
ropolitan Water Dist of Southern 
Calif 01 nia, CCACal, 115 F 2d 25, 
certioraii denied 61 S Ct 834, 313 U S 
560, 85 LEd 1520 

4 NT—In re Butting & Stanz, 256 
NTS 625, 143 Misc 381 

5. La—Middleton v Police Jur>, 
Palish of Jefferson, 125 So 447, 169 
La 458 

Me—Kennebec Water Dist v Wa- 
terville, 52 A 774, 96 Me 234 

6 Cal—East Bay Municipal Utility 
Dist V Railroad Commission of 
California, 229 P 949, 194 Cal 603 
67 C J p 1169 note 89 
Rights acquired 

Where municipal water district ac¬ 
quired all assets and property of its 
piedecessor in interest but the pred¬ 
ecessor in. interest possessed no more 
than a fianchise fiom board of super¬ 
visors of county lor construction of 
water mam along street, the district 
acquired no rights greater than a 
franchise—State v Mann Municipal 
Water Dist, HI P 2d 651, 17 Cal 2 d 
699 

Conveyance of streets oontaiiuxigr wa¬ 
ter mams 

Piivate development company’s 
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system ^ Where, however, the legislature au¬ 
thorizes a water district to acquire an existing 
system by a certain method, the district is confined 
to such method,8 and the legislature, in the absence 
of constitutional restrictions, may revoke the author¬ 
ity before it has been exercised by the district ® 

Use of streets and highways, A water district 
has been held authorized to lay its water mams 
in public highways, roads, streets, and alleys in¬ 
cluded in the district,^o but the right so to do is not 
absolute and is subject to the reasonable rules and 
regulations of governmental bodies having jurisdic¬ 
tion of such places The duty to extend a water 
mam into a private way is dependent on the con¬ 
trolling statute'12 


Changes in plans. Under some statutes the gov¬ 
erning body of a water district may make minor or 
immaterial changes in the plans filed for the water 
system in the district, but major or material changes 
are not allowed 

§ 243(6). - Fiscal Management and In¬ 

debtedness 
a In general 
b Bonds 

a. In General 

The authority and powers of a water district with 
respect to its fiscal management and indebtedness are 
measured and determined, subject to constitutional limi¬ 
tations and restrictions, by the powers specifically enu- 


deed to town of streets did not con¬ 
vey title to water mams in streets 
laid out by company, with respect to 
validity of company’s claim against 
town water district for reimburse¬ 
ment for laying water mams —^Amity 
Holding Corporation v Eden, 265 N 
YS 23, 238 APP Div 628 
7 , Ky —Ryan v Commissioners of 
Water Dist No 1 of Kenton Coun¬ 
ty. 295 SW 1023, 220 Ky 822 
67 C J p 1169 note 90 
Outside district 

Under statute granting water sup¬ 
ply districts power to obtain a sup¬ 
ply of water and furnish it to resi¬ 
dents of water districts as establish¬ 
ed by the court and expressly provid¬ 
ing a method by which the territorial 
limits of established districts may be 
enlarged, a water supply district was 
without power to purchase a supply 
system which was partly within and 
partly without the boundary of the 
district as established —Olson v 
Preston St Water Dist No 1, 163 S 
W 2d 007, 291 Ky 155 

8 Me —Guilford & Sangerville Wa¬ 

ter Dist V Sangerville Water Sup¬ 
ply Co, 154 A 6 67, 130 Me. 217 
Purchase held not shown 

Statements and acts of individual 
members of town water board was 
held not construable as purchase or 
rLgreement to purchase by town wa¬ 
ter board of water mams installed by 
development company—^Amity Hold¬ 
ing Coiporation v Eden, 265 NTS 
23, 238 App Div 628 

9, Me —Guilford & Sangerville Wa¬ 
ter Dist V Sangerville Water Sup¬ 
ply Co, 154 A 567. 130 Me 217 

10- Mo —Public Water Supply Dist 
No 2 of Jackson County v State 
Highway Commission, 214 S W 2d 
4 

Nature of right 

The right conferred by legislature 
on municipal water district to con¬ 
struct and operate pipe lines along 
public highway of state is a "fran¬ 


chise ’*—State V Mann Municipal 
Water Dist, 111 P 2d 661, 17 Cal 2d 
699 

11. Mo—^Public Water Supply Dist 

No 2 of Jackson County v State 

Highway Commission, 244 S W 2d 

4 

Permissive right 

Water district’s occupancy of high¬ 
way "was permissive and incidental 
to primary and dominant purpose of 
highways and public’s right therein 
—Public Water Supply Dist No 2 of 
Jackson County v State Highway 
Commission, supra 
Police power 

Statute authorizing state depart¬ 
ment to require municipal water dis¬ 
trict which maintains pipe line on 
state highway to relocate it at its 
own expense, when necessary to per¬ 
mit impiovement of highway or to 
insure safety of traveling public, was 
valid exercise of "police power ”— 
State V Mann Municipal Water 
Dist, 111 P2d 651, 17 Cal 2d 699 

Safety piovisious 

A municipal water district does not 
have authority to maintain pipes on 
highway in a position which does not 
afford security to life or propel ty — 
State V Mann Municipal Water Dist, 
supra 

Cost of change 

(1) The burden of the cost of re¬ 
moving or relocating installations of 
water district in highway necessitat¬ 
ed by highway reconstruction was 
held to fall on the water district — 
Public Water Supply Dist No 2 of 
Jackson County v State Highway 
Commission, Mo , 244 S W 2d 4 

(2) Statute authorizing state De¬ 
partment of Public Works to require 
any "person" who maintains pipe 
line, etc in state highway to relocate 
line at owner's expense, when neces¬ 
sary to insure safety of traveling 
public, or to permit improvement of 
highway, was applicable to municipal 
water district organized under stat- 
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ute conferring on district right to 
maintain pipe line along highways 
only in such manner as to afford se¬ 
curity for life and property —State 
V Mann Municipal Water Dist, 111 
P2d 651, 17 Cal 2d 699 

(3) Statute authorizing state public 
works department to require person 
who had placed pipe line "upon" 
state highway to relocate line at its 
own expense applied to water main of 
municipal water district notwith¬ 
standing the mam was below the sur¬ 
face —State V Mann Municipal Wa¬ 
ter Dist, supra 
Subject to change 

A water district's right to occupy 
parts of the highway is not superior 
to that of any other authorized oc¬ 
cupancy by a public utility, and is 
subject to changes and conditions 
necessitated by improvements by the 
appropriate dominant government 
agency having jurisdiction of the 
highways —Public Water Supply 
Dist No 2 of Jackson County v 
State Highway Commission, Mo, 244 
S W 2d 4 

12 NT—Entress v Sours, 70 NT 

S2d 232, 272 App Div 861 
Easement 

Where it was not shown that town 
had an easement in private way into 
which petitioner sought to compel 
board of commissioners of water dis¬ 
trict to extend water main, statute 
regarding proceedings for water 
mam was not applicable—Entress v. 
Sours, supra 
TTnimproved area 

Where there were no occupied 
dwellings abutting on private way 
into which petitioner sought to com¬ 
pel board of commissioners of water 
district to extend water mam, statute 
regarding powers of town board with 
respect to improvement district was 
inapplicable —^Entress v Sours, su¬ 
pra. 

13. Ark—Adams v. Highway 10 Wa¬ 
ter Pipe Dine Imp Dist No. 4, 230 

S.W 2d 956, 217 Ark 473. 
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merated and expressly granted to it by charter or stat¬ 
utory provision and such incidental implied powers as 
are necessary to carry out its express powers and the 
object of its creation 

The authority and powers of a water district with 
respect to the incurring of indebtedness, the dis¬ 
position of its income, and the management other¬ 
wise of its fiscal affairs are measured and deter¬ 
mined, subject to constitutional limitations and re¬ 
strictions, by the powers specifically enumerated and 
expressly granted to it in its charter or the statutes 
under which it was organized and such incidental 
implied powers as are necessary to carry out its 
express powers and the object of its creation 
This rule applies with respect to its operating ex- 
penses,^^ and with respect to financing renewals, 
extensions, additions, and improvementsThe 
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authority of a waterworks district to mortgage the 
system to borrow funds necessary to make im¬ 
provements has been recognized Even though 
the reasonable expense of the organization of a 
district includes the cost of circulating a petition, 
the fact that the person who circulated such peti¬ 
tion is an engineer may not be considered in deter¬ 
mining the value of his services in this regard 
Under some statutes the necessity of providing for 
certain items of the district budget out of water 
rents has been recognized Some statutes have 
made provision for the apportionment of the obliga¬ 
tions of a water district where a part of such dis¬ 
trict is included in the boundaries of a village in¬ 
corporated after the creation of the water district ^0 
The governing body of a district cannot contract 


14 Me—City of Waterville v Ken¬ 
nebec Water Dist, 25 A 2d 475, 138 
Me 307 

67 C J p 1170 notes 23-24 
Distiict held authoiized to contiaGt 
Indebtedness 

Mo —Grossman v Public Water Sup¬ 
ply Dist No 1 of Clay County, 96 
SW2d 701, 339 Mo 344 
33istnbntlon of proceeds of sale 
Statutory provision that on annexa¬ 
tion of all or any part of territory of 
any water district by municipality 
any and all sums paid out by city in 
the purchase of the district's prop¬ 
erty shall be used to pay the bonds 
•of the district, if any, and the re¬ 
mainder, if any, distributed to per¬ 
sons owning realty within the district 
•violated the constitutional provision 
prohibiting the granting of public 
money or property to any private per¬ 
son, association, or corporation — 
State ex rel Public Water Supply 
Dist No 7, Jackson County v James, 
237 S W2d 113, 361 Mo 814 
Surplus for distribu-tion 

(1) Under water district charter 
providing that any surplus remaining 
after payment of current running 
■expenses, interest, and sinking fund 
payments should be divided between 
the municipalities composing the dis¬ 
trict, the district was not entitled to 
offset its annual water rate deficit 
against surpluses of rate revenues in 
subsequent years in determining 
whether it had improperly failed to 
•distribute surplus —City of Water- 
ville V Kennebec Water Dist, 25 A 
2d 476, 138 Me 307 

(2) In determining whether water 
district had improperly failed to dis¬ 
tribute its surplus, water rate reve¬ 
nues only were to be considered and 
not income from sinking fund invest¬ 
ments or other income items —City of 
Watervilla v Kennebec Water Dist, 
supra 

(3) Where district on two occa¬ 
sions had changed its fiscal year, it 


was necessary to make additional pro 
lata allowances for depreciation and 
sinking fund payments to cover the 
longer periods involved in each in¬ 
stance, and to allocate those addition¬ 
al amounts against an apparent sur¬ 
plus which would otherwise have ex¬ 
isted —City of Waterville v Kenne¬ 
bec Water Dist, supra 

(4) The district was not authoriz¬ 
ed to fix rates calculated to provide 
a surplus, but surplus provision was 
included only because of impossibili¬ 
ty of foretelling income with mathe¬ 
matical exactness —City of Water¬ 
ville V Kennebec Water Dist, supra 

15. Me—City of Waterville v Ken¬ 
nebec Water Dist, supra 
CompeusatiojL of employee 

Where tax books of water district 
were kept open all year, on audit of 
books of employee of improvement 
district receiving $25 a month as 
secretary and additional $25 a month 
while collecting taxes, employee was 
entitled to a salary credit of $50 a 
month for entire year —Murphy v 
Marshall, 169 S W 2d 741, 203 Ark 
986 

Beprecxation charge held proper as 
current expense 

Me—City of Waterville v Kennebec 
Water Dist, 26 A 2d 475, 138 Me 
307 

n m Ti 

The word “maintaining” as used in 
water district charter authorizing 
water district to pay current running 
expenses for maintaining the water 
district out of income included not 
only the annual up-keep or current 
maintenance, but also the operation 
of the system—City of Waterville 
V Kennebec Water Dist, supra 

18. Me—City of Waterville v Ken¬ 
nebec Water Dist, supra 
Sinking fTUid 

(1) A sinking fund is a "trust 
fund,” and bondholders of water dis¬ 
trict are entitled to have its integrity 
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maintained and to compel the restora¬ 
tion of moneys unlawfully diverted 
from it to other uses —City of Wa- 
terville v Kennebec Water Dist, su¬ 
pra 

(2) Under provision of water dis¬ 
trict charter authorizing board of 
trustees to establish rates for water 
service sufficient to provide funds for 
a sinking fund, nothing could be set 
apart for sinking fund in absence of 
available income trom rates for that 
purpose, and no deficiency in sinking 
fund payments in one year could be 
made a direct charge upon rate re've- 
nues of any other year, although de¬ 
fault could be repaired by increased 
payments in succeeding years —City 
of Waterville v Kennebec Water 
Dist, supra. 

(3) Under water district charter 
authorizing board of trustees to es¬ 
tablish rates for water service suffi¬ 
cient to provide funds for a sinking 
fund, subject to priority charges 
against rates for current running 
expenses, extensions and renewals, 
and interest on indebtedness, money 
available to cover minimum charter 
requirements with regard to pay¬ 
ments to sinking fund could not be 
lawfully diverted to other uses —City 
of Waterville v Kennebec Water 
Dist, supra 

17. Ark—Brown v Waterworks Im¬ 
provement Dist No 1 of Ft Smith, 
228 SW 371, 147 Ark 584 

67 C J p 1171 note 29 

18. NT—Morrison v Mack, 247 N 
TS 498, 232 App Div 718, affirmed 
184 NE 123, 260 NT 632 

19. N T —In re Assessment of Wa¬ 
ter Tax in Water Dist No 3 of 
Town of Niskayuna, Schenectady 
County, 268 NTS 745, 236 App 
Div 294 

67 C J p 1171 note 31 

20. NT—^Village of Mill Neck v. 
Town of Oyster Bay, 186 NE. 91, 
797, 261 NT 252, 696. 
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away discretionary powers vested in it with respect 
to the fiscal affairs of the district 2i 

Some constitutional provisions which limit the 
amount of indebtedness which may be incurred by 
municipal corporations and like entities do not ap¬ 
ply to districts organized under some statutes to ac¬ 
quire or construct and to operate water systems, 
and in such case for any limitation as to the amount 
of indebtedness it is necessary to look to the statute 
under which the district is organized, in the absence 
of other applicable statutory limitations 23 The 
view has been taken that a contract for the pur¬ 
chase of apparatus by a waterworks district to be 
used in connection with the water supply system, 
which IS to be paid for out of the savings in cost 
of operation effected by such apparatus, does not 
create a debt of the district,24 and that the district 
need not comply, as a condition precedent to making 
such contract, with statutory requirements as to 
bon owing money and levying taxes for making im¬ 
provements, repairs, and extensions 25 In the ab¬ 
sence of constitutional provision to the contrary, a 
water district may contract debt, without reference 
to othei districts or corporations, up to the separate 
constitutional or statutory limit fixed for it, and 
without refeiencc to any other corporation em¬ 


braced wholly or in part within its area 26 

Giving or lending credit A constitutional pro¬ 
hibition against a political subdivision giving or 
lending its credit or subscribing to stock or bonds in 
aid of any piivate individual or corporate enteiprise 
or undertaking is not violated by legislation grant¬ 
ing a water district broad financial powers for the 
purpose of the acquiring, developing, and use of 
water for public benefit 2'? Where a district organ¬ 
ized to acquire, construct, and operate a water sys¬ 
tem purchases all the stock and property of a wa¬ 
ter company, subject to a mortgage indebtedness, 
and assumes the unsecured indebtedness of such 
company, there is no giving or lending of credit of 
such district within the prohibition of a constitu¬ 
tional provision that the legislature shall have no 
power to authorize the giving or lending of credit 
of any political corporation or subdivision of the 
state, in aid of any person or corporation 28 

b. Bonds 

In the absence of constitutional restrictions, a water 
district may issue bonds for such purposes as are with¬ 
in the scope of its charter or statutory authorization 

Under vaiioiis statutes water districts have been 
held authorized to issue bonds for designated pui- 
poses,29 but the right of a water district to issue 


21 Mo—Giossman v Public Watei 
Supply Dist No 1 of Clay County, 
96 S'\V2d 701, 339 Mo 344 

22 Utah—Lehi Cit^ v Mcilingr, 48 
P2d 530, 87 Utah 237 

67 C J p 1170 note 2o 

23 Utah—Lehi City v Meilingr, su¬ 
pra 

67 C J p 1171 note 26 

24 Ark—Mississippi Valley Power 
Co V Board of Impiovement of 
Waterworks Dist No 1 of Van 
Buren, 46 S W 2d 32, 185 Aik 76 

25 Ark—Mississippi Valley Power 
Co V Boaid of Impiovement of 
Waterworks Dist No 1 of Van 
Buren, supra 

26. Utah—Lehi City v Meiling, 48 
P 2d 530, 87 Utah 237 

27. Utah—Lehi City v Meiling, su¬ 
pra 

Powers held not nncoustiimtioiial 
Power of water district to join with 
other corporations, and to obligate it¬ 
self in financing its operations and to 
become surety for payment of any in¬ 
debtedness or performance of any 
contract of any corporation in which 
district shall have shares of stock, 
was held not invalid —Lehi City v 
Mei’ing, supra 

28 Cal —General Engineering & Dry 
Dock Co V East Bay Municipal 
Utility Dist, 14 P2d 828, 126 Cal 
App 349. 


29 Ark —Simpson v Little Hock- 
North Heights Water Dist No 18, 
86 S W 2d 423, 191 Ark 451 
La—^Bordes v East Jefferson Wa- 
tciwoiks Dist No 1, 172 So 8, 186 
La 249 

N Y —Town of Colonie v A C Allyn 
& Co, 286 NY S 828, 246 App Div 
354 

Tex—King v JefCeison County Wa¬ 
ter Control & Imp Dist No 7, Civ 
App. 281 SW2d 185 
67 C J p 1171 notes 38-39 
Change of policy 

Amendment to water district's 
charter authorizing it to issue bonds 
for making renewals, extensions, ad¬ 
ditions, and improvements granted a 
power which was thereafter to be ex¬ 
ercised as if contained in original act 
creating the distiict—City of Water- 
ville V Kennebec Water Dist, 25 A 2d 
475, 138 Me 307 
Mandatory oi permissive 

Where water district’s charter au¬ 
thorized it to pay for extensions and 
renewals out of income, the power 
granted to district by subsequent act 
authorizing it to issue bonds for mak¬ 
ing renewals, extensions, additions 
and improvements was permissive as 
to lenewals and extensions, but man¬ 
datory as to additions and improve¬ 
ments —City of Waterville v Kenne¬ 
bec Water Dist, supra 

Annexation of county water district 
to municipal utility district did not 

78 


prevent water district from exeicis- 
ing power to incur bonded indebted¬ 
ness —Galt County Water Dist v 
Evans, 51 P 2d 202, 10 Cal App 2d 116 

Status of governing board 

Act empowering Board of Town¬ 
ship Commissioners of Polly Island to 
issue waterv'orks revenue bonds of 
the township to defray costs of con¬ 
structing waterworks system tor 
township, and committing to board 
the function of constructing, opeiat- 
mg, and maintaining waterworks sys¬ 
tem, was valid, irrespective of wheth¬ 
er status of board, under legislation 
incoiporating township, was de jure, 
de facto, or null and void—^Wagener 
V Johnson, 76 S E 2d 611, 223 SC 
470 

Negotiable bonds 

(1) A water district had pow’-er to 
issue negotiable bonds although such 
bonds would have lacked quality of 
negotiability had they been secured 
by a pledge of special assessment 
liens only—Olson v Preston St Road 
Water Dist No 1, 149 S W 2d 76G, 
286 Ky 66 

(2) Any doubt as to the power of 
a water district to issue negotiable 
bonds should be resolved in favor of 
the existence of the power—Olson v 
Preston St Hoad Water Dist No 1, 
supra 

Refunding bonds 

Water district existing by virtue 
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bonds IS subject to constitutional and statutory 
limitations and restrictions Statutory provisions 
governing the mode of advertisement and sale of 
such bonds,and of the disbursement and use of 
the proceeds arising from their salens must be fol¬ 
lowed Under the construciion given some statutes 
the governing body of the district may employ, and 
pay a commission to, a broker to effect the sale of 
bonds, 33 and it has been held that a public sale of 
bonds IS not invalid because a price less than par 
and accrued interest is accepted as the best price 
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obtainable therefor and adequate under the cir¬ 
cumstances 34 Bonds of a water distnct, payable 
out of taxes levied on the property in the distnct, 
constitute a contract between the taxpayers of the 
district and the bondholders 35 

Dependent ©n the terms of the bonds and of the 
constitutional and statutory provisions under which 
they were issued, bonds of a water district are se¬ 
emed by, and made payable from, taxes or assess¬ 
ments levied on property in the distnct, or from 
revenues received from the water system, or from 


of assessments on property contained 
in district for payment of purchase 
price and maintenance was author¬ 
ized to issue and sell refunding bonds 
with which to satisfy original assess¬ 
ment bonds —Middendorf v Jameson, 
95 SW2d 1057, 265 Ky 111 

Additions and improvements 

(1) Under special act authorizing 
water district to issue bonds to pay 
for additions and improvements, the 
term "additions and improvements” 
included additions to plant to meet 
increased demands for water, replace¬ 
ment of inadeauate or worn out parts 
of the plant with something better 
suited to present needs, or alterations 
which were not mere acts of restora¬ 
tion involved in renewals or repairs 
—City of Waterville v Kennebec Wa¬ 
ter Dist, 25 A 2d 475, 138 Me 307 

(2) Where only method by which 
water distnct was authorized to pay 
cost of necessary additions and im¬ 
provements was thiough issuance of 
bonds, those items were to be charg¬ 
ed as capital expenditures and 
amount so expended could not prop¬ 
erly be deducted from rate revenues 
by the distnct in determining its dis¬ 
tributable annual surpluses —City of 
Waterville v Kenntbec Water Dist, 
supra 

€ras system 

(1) Under statute, water district 
was authorized to issue bonds foi ac¬ 
quisition of gas system —Fraley v 
Beaver-Elkhorn Water Dist, Ky, 257 
S W 2d 536 

(2) Unless water district which 
elects to exercise statutory power to 
acquire and operate gas distiibution 
system chooses to issue revenue 
bonds for combined water and gas 
system, pledging revenues of both 
systems for one bond issue, gas sys¬ 
tem will be wholly independent of 
water system, except for adminis¬ 
tration, and will not impose any bur¬ 
dens on property within district that 
could not have been imposed had leg¬ 
islature authorized establishment of 
separate gas district embracing same 
territory as water district—Fraley 
V Beaver-Elkhorn Water Dist, su¬ 
pra. 


Bonds held not authorized 

(1) For water district's purchase 
of fire fighting equipment—Deason 
V Orange County Water Control & 
Imp Dist No One, 244 S W 2d 981. 
151 Tex 29 

(2) To purchase and install equip¬ 
ment for fire protection, or to con¬ 
struct, equip, and operate a sewerage 
system—Tn-City Fresh Water Sup¬ 
ply Dist No 2 of Harris County v 
Mann, 142 S W 2d 945, 135 Tex 280 

30 Tex—Deason v Orange County 

Water Control & Imp Dist No One, 

244 SW2d 981, 151 Tex 29 
67 C J p 1171 note 35 

Belay after authorization 

Where issuance of bonds by water¬ 
works district has been duly author¬ 
ized at election, bonds need not be 
sold within three yeais from date of 
election—Bordes v East Jefieison 
Waterworks Dist No 1, 172 So 8, 186 
La 249 

Debt limitations 

(1) Water supply district's special 
obligation bonds payable out of rev¬ 
enue of waterworks system partly 
financed by general obligation bonds 
payable by taxation were not "debt” 
within constitutional limitation of in¬ 
debtedness which district could incur 
—Grossman v Public Water Supply 
Dist No 1 of Clay County, 96 SW 
2d 701, 339 Mo 344 

(2) Refunding bonds proposed to 
be issued by water district payable 
solely out of revenue raised by as¬ 
sessments of propel ty in district were 
not within inhibition of debt limita¬ 
tion of Constitution—Middendorf v 
Jameson, 95 S W 2d 1067, 2G5 Ky 111 

(3) In constitution prohibiting po¬ 
litical subdivision of state from is¬ 
suing bonds in excess of ten per cent 
of assessed valuation of taxable prop¬ 
erty of subdivision to be "ascertained 
from the last assessment 
previous to incurring such indebt¬ 
edness," quoted phrase was construed 
to mean previous to the election to 
incur the indebtedness —Bordes v 
East Jefferson Waterworks Dist No 
1, 172 So 8, 186 La 249 

(4“) Water district was authorized 
to issue and sell bonds on basis of as¬ 
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sessed valuation of property in dis¬ 
trict as shown by assessment previ¬ 
ous to the election in which the bonds 
were authorized, notwithstanding 
they were not issued until a later 
date when the assessed valuation had 
decreased so that the bonds proposed 
to be sold plus outstanding bonds 
would exceed the constitutional debt 
limitation for that year —Bordes v 
East Jefferson Waterworks Dist, No 
1, supra, 

31 Cal —Kennedy v Meinturff, 20 P 
2d 315, 217 Cal 509 

32 Cal —^Kennedy v Meinturff, su¬ 
pra 

Bisbursement 

Under statutes which required the 
town board o± a town to issue bonds 
and raise the amount needed for a 
duly organiz-ed water district within 
such town, the proceeds of the bonds 
were payable ovei by the town board 
to the water commissioners of the 
district for disbursement, and neither 
the town board nor any town officer 
was authorized to expend such pro¬ 
ceeds—Holioyd V Town of Indian 
Lake, 73 NE 36, 180 NT 318—67 
C J p 1171 notes 41-42 
Surplus 

Some statutes provide for the 
transfer to certain specified funds 
of the surplus of the proceeds of 
the sale of bonds of the district ex¬ 
isting after the application of such 
proceeds to the purposes and objects 
for which the bonds were issued — 
Kennedy v Meinturff, 20 P 2d 315, 
217 Cal 509—67 CJ p 1171 note 37 
[a] 

33 Cal —Kennedy v Meinturff, su¬ 
pra 

67 C J p 1171 note 38 

34 Ky—Olson v Preston St Road 
Water Dist No 1, 149 SW2d 766, 
286 Ky 66 

35. Cal —Security Trust & Savings 
Bank v City of Los Angeles, 7 P 
2d 1061, 120 Cal App 618 
Use of surplus 

A water district cannot be ordered 
to use surplus earmarked for debt 
service retirement except as permit¬ 
ted by bond resolution —Rankin v 
Chester Municipal Authority, 68 A- 
2d 468, 165 Pa Super 438 
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both 36 Under some statutes, it has been held that 
the bonds of a water district are not a general ob¬ 
ligation of the political division within whose bound¬ 
aries the district is located ,3*^ but under other stat¬ 
utes it has been held that bonds issued to pay for 
the water plant of a water district located within a 
town, although obligations of the town, are not paid 
by it, but by taxes levied on the property in the 
water district 38 The revenues of a water district 
may not be applied contrary to the provisions of a 
statute which requires that they be applied after 
payment of costs first to overdue interest and then 
to payment pro rata of all bonds issued by the dis¬ 


trict 36 The law existing at the time the bonds 
are issued is a part of the contract by which the 
bondholders are bound,and where the legislature 
fixes the method by which the bonds of a water 
district are to be paid, that method must be followed, 
and a bondholder’s remedy is so restricted as to 
require him to seek payment of his bonds out of the 
revenues provided by statute 

Submission to voters. Under some statutes or 
charter provisions a water district may not issue 
bonds without first submitting the question to the 
people of the district and obtaining the approval of 
a specified majority Statutory provision that, on 


36. Fla —state v Florida Keys 
Aqueduct Commission, 4 So 2d 662, 
148 Fla 485 

Wash—In re Local Imp Dist No 1 
of Water Dist No 49, King Coun¬ 
ty, 81 P 2d 289. 195 Wash. 439 
Particular Issues 

(1) Bonds authorized were held 
“revenue bonds" for the payment of 
which the credit and taxing power of 
the water district, or of the town¬ 
ship within whose boundaries the dis¬ 
trict was established were not pledg¬ 
ed—^Wagener v Johnson, 76 SE2d 
611, 223 SC 470 

(2) Bonds based on assessments on 
property within the district were held 
authorized —Ryan v Commissioners 
of Water Dist No 1 of Kenton Coun¬ 
ty, 295 SW 1023. 220 Ky 822 

(3) Bonds secured by pledge of op¬ 
erating revenue as well as by special 
assessment liens on property within 
the district were held authorized — 
Theobald v Board of Com'rs of Bue- 
chel Water Dist, 157 S W 2d 285, 288 
Ky 720—Olson v Preston St Road 
Water Dist No 1, 149 S W 2d 766, 
286 Ky 66 

Creation of gnarauty fund 

Statute authorizing water districts 
to establish trust funds fiom their 
gross income to guarantee payment 
of local improvement bonds was held 
not unconstitutional as opening way 
to arbitrary acts by district com¬ 
missioners, or invalid as authorizing 
special assessments against lands 
within such districts otherwise than 
in accordance with benefits received 
by owners —In re Local Imp Dist 
No 1 of Water Dist No 49, King 
County, 81 P 2d 289, 196 Wash 439 

Het income after cert am payments 
(1) Requirement that bonds of wa¬ 
ter district should be payable only 
out of net income after payment of 
operating, depreciation, and better¬ 
ment expenses of waterworks system 
was not violated by provision that 
funds credited to bond account should 
never be less than amount necessary 
to pay accruing principal and inter¬ 
est, where district covenanted to fix 
rates sufficient to meet bonds and in¬ 


terest, thus showing Intention to cred¬ 
it required amount to bond account 
only if available —Grossman v Pub¬ 
lic Water Supply Dist No 1 of Clay 
County, 96 SW2d 701, 339 Mo 344 
(2) Requirement that bonds of wa¬ 
ter district be payable only out of net 
income after payment of operating, 
depreciation, and betterment expens¬ 
es of waterworks system was held not 
violated by provision limiting amount 
to be set aside monthly for deprecia¬ 
tion and enlargements, where district 
set up separate accounts from which 
money was transferable to each other, 
pledged to fix adequate rates, and 
covenanted to comply with constitu¬ 
tion and laws—Grossman v Public 
Water Supply Dist No 1 of Clay 
County, supra. 

Security for refiiudlug bonds 

Security of original bonds was held 
to follow refunding bonds, even 
though statute authorizing refunding 
bonds did not expressly provide there¬ 
for, since power to provide for secur¬ 
ity of new obligations, which was es¬ 
sential to effect exercise of grant of 
power to refund bonds, must be im¬ 
plied—Simpson V Little Rock-North 
Heights Water Dist No 18, 86 S W 
2d 423, 191 Ark 451 

37. Mont—State ex rel Truax v 
Town of Lima, 193 P 2d 1008, 121 
Mont 152 

Authorization of district by voters 
Fact that special improvement wa¬ 
ter district was created after author¬ 
ization by vote of taxpayers affected 
did not make water system a city 
project as distinguished from a proj¬ 
ect of special improvement district 
so as to make district bonds a general 
obligation of city—State ex rel Tru¬ 
ax V Town of Lima, supra- 

38. NT —^Holroyd v Town of Indian 
Lake, 73 NE 36. 180 NY 318 

39 Ark —^Dickinson v Mingea, 88 S 
W2d 807, 191 Ark 946 
Purchase of bonds at discount 

Order of court directing purchase 
of bonds not then due at a discount 
was held error—^Dickinson v Mingea, 
suprfL 


I Change of method of collection 

Statute providing that taxes col¬ 
lected by receivers of improvement 
district should first be applied to 
payment of overdue interest and then 
to payment pro rata of all bonds is¬ 
sued by board which were due and 
payable after payment of costs was 
not affected by subsequent statute 
abolishing remedy of receivership for 
collection of such taxes and substi¬ 
tuting remedy by mandamus or man¬ 
datory injunction against officers of 
district—Dickinson v Mingea, supra 

40. Okl—^Wrightsman V Stephenson, 
33 P 2d 499, 168 Okl 63 

41. Colo —Gordon v Wheatridge 
Water Dist, 109 P 2d 899, 107 Colo 
128 

42. Tex—Nueces County Fresh Wa¬ 
ter Supply Dist No 1 V Texas 
State Bank & Trust Co, Civ App , 
67 S W 2d 427, error refused 

Majority sufficient 

Under some statutes approval of 
the issuance of bonds by a major¬ 
ity of the electors voting is suffi¬ 
cient—In re Validation of East Bay 
Municipal Utility Dist Water Bonds, 
239 P 38, 196 Cal 725 
Notice of election 

(1) Statutory requirements as to 
notice of election with respect to the 
issuance of bonds by a water distiict 
is directory in the sense that requiie- 
ment need only be substantially com¬ 
plied with, where there is a large 
measure of general unofficial informa¬ 
tion concerning a coming election 
reaching the public through the news¬ 
papers, other circular matter, and 
discussions at public gatherings — 
Davies v Krueger, 219 P 2d 969, 36 
Wash 2d 649 

(2) Evidence held to show sufficient 
notice of election —^Davies v. Krue¬ 
ger, supra 

Time for holding election 

(1) Statute providing that after 
establishment of any fresh water 
supply district and the qualification 
of supervisors thereof, the board may 
order a bond election to be held with¬ 
in such district at a time not less 
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submission to voters of a water district of the 
question as to the incurrence of a bonded indebted¬ 
ness, the submission ordinance shall recite the esti¬ 
mated cost of the public work or improvement does 
not require that the description in the ordinance 
should contain the precise location of the system, 
and, in the absence of fraud, the fact that the esti¬ 
mate of the cost IS too low does not affect the 
validity of the submission ^4 Under a particular 
statute it has been held that it was not improper to 
include in an ordinance for the submission to the 
voters of the questions as to the incurrence of a 
bonded indebtedness for constructing a water sys¬ 
tem and as to the levy and collection of a tax, the 
reference to the tax ^5 it has also been held that 
where the principal and interest of bonds issued by 
a water district are payable solely from water rev¬ 
enues, the statute authorizing the bond issue and the 
bonds issued thereunder are not invalid because of 
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the failure of the statute to require the approval of 
the bond issue by the voters of the district 

Validation Statutory provisions validating bonds 
of a water district which were issued pursuant to 
a statute which was declared violative of a con¬ 
stitutional provision have been given effect 
Where authorized by statute, an action may be 
brought to determine the validity of bonds author¬ 
ized by the voters of a water district Under some 
statutes, the governing body of a municipality, such 
as a city, county, or town, which has created a 
water distnct may maintain proceedings to validate 
and confirm certificates or bonds to be issued for 
the district’s water system and the security for the 
payment thereof,and the fact that two proposed 
districts embrace the same area or portions of the 
same area will not preclude the validation of their 
certificates 


than twenty or more than thirty days 
from date of the order, was directory 
—Ferrell v Harris County Fresh Wa¬ 
ter Supply Dist No 23, TexCivApp, 
241 S W2d 242 

(2) Bond election held beyond time 
limit provided by statute was valid 
where voters had unconditional op¬ 
portunity to express their will on the 
issue and no other or different result 
would have attended the election had 
its date been set within period fixed 
by the statute—Feirell v Harris 
Qpunty Fresh Water Supply Dist No 
23, suprau 

Znterest 

Water district unauthorized to cre¬ 
ate debt without approval by vote of 
people could, without such vote, bor¬ 
row money on note to supply deficien¬ 
cy in sinking fund and pay off inter¬ 
est due on bonds —Nueces County 
Fresh Water Supply Dist No 1 v 
Texas State Bank & Trust Co , Tex 
CivApp, 67 S W 2d 427, error re¬ 
fused 

Election contest 

(1) Proceeding contesting bond 
election was not a civil suit, but a 
special proceeding prescribed by law, 
and courts were limited in investiga¬ 
tion to such subjects as were pre¬ 
scribed by statute—Ferrell v Hams 
County Fresh Water Supply Dist No 
23. TexCivApp, 241 S W 2d 242 

(2) One who challenged validity of 
public transaction designed for speedy 
disposal assumed burden of prepara¬ 
tion and presentation within time lim¬ 
ited by law or reasonably fixed by 
court—Morris v City of Fort Smith, 
Ark, 276 SW2d 36 

(3) In election contest in which Is¬ 
sues had been joined and trial had 
been set for a day two days prioi 
to that on which the bonds author¬ 
ized by the election had been adver¬ 


tised to be sold, it was not error for 
trial court to overrule motion pre¬ 
sented four days prior to trial date 
asking for thirty-day continuance for 
taking of discovery depositions, and 
its dismissal of the complaint was 
proper when plaintiffs stated in open 
court that they were not ready for 
trial—Morns v City of Fort Smith, 
supra 

43 Cal —Metropolitan Water Dist 
of Southern California v Burney, 
11 P 2d 1095, 215 Cal 682 
67 C J p 1172 note 46 

44. Cal —Metropolitan Water Dist 
of Southern California v Burney, 
supra 

45. Cal —Metropolitan Water Dist 
of Southern California v Burney, 
supra 

67 C J p 1172 note 48 

46 Fla —State v Florida Keys 
Aqueduct Commission, 4 So 2d 662, 
148 Fla 485 

47 Tex—^Dallas County Fresh Wa¬ 
ter Dist No 9 V Connor, Civ App, 
14 SW2d 363 

48 Cal —^Metropolitan Water Dist 
of Southern California v Burney, 
11 P 2d 1096, 215 Cal 682 

67 C J p 1172 note 60 

49. Ga—^Dade County v State, 42 S 
E 2d 439, 202 Ga 191, answer to I 
certified question conformed to 43 | 
SE2d 434, 76 GaApp 330 
Notice to start proceedings 
Where attorney, employed by mu¬ 
nicipality to prepare proceedings for 
validating revenue certificates, pre¬ 
pared resolution of the municipality 
and served written notice of passage 
of it on solicitor general, it would be 
deemed sufficient notice to solicitor 
general to bring the validation pro¬ 
ceedings—^Dade County v State, 43 
S E 2d 434, 76 GaApp 330 
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Process 

Where mayor and counsel of mu¬ 
nicipality appeared, filed an answer 
and acknowledged service of petition 
for \alidating revenue certificates, if 
there appeared a defect in service of 
petition on them, such defect was 
waived by appearance and pleading — 
Dade County v State, 43 SE2d 434, 

75 GaApp 330 
Issues 

(1) The sufficiency of the antici¬ 
pated revenue to be derived from the 
operation and maintenance of any 
proposed water system to retire its 
certificates is an issue of fact pe¬ 
culiar to each proceeding for valida¬ 
tion and confirmation, which the 
judge must determine—^Dade County 
V State, 42 S E 2d 439, 202 Ga 191, 
answer to certified question conform¬ 
ed to 43 SE2d 434, 75 GaApp 330 

(2) Objections to effect that pur¬ 
pose and terms of proposed construc¬ 
tion of water works system was un¬ 
sound, impractical, and unreasona¬ 
ble raised a proper issue of fact for 
trial court to determine under proper 
evidence—Dade County v State, 43 S 
E 2d 434, 75 GaApp 330 

50 Ga—^Dade County v State, 42 
S B 2d 439, 202 Ga 191, answer 
to certified question conformed to 
43 SE2d 434, 75 GaApp 330 
Prior iiLstitutioxL of pi ooee dings 

Municipality which institutes pro¬ 
ceedings first for the validation of 
its certificates and the confirmation 
of the security for the payment there¬ 
of does not have superior rights over 
another municipality which may file 
proceedings to validate and confirm 
the security for its certificates sub¬ 
sequently thereto, even though the 
two proposed districts may embrace 
the same area or portions of the same 
area—City of Trenton v Dade Coun¬ 
ty, 43 SE2d 432, 76 GaApp 326 
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Interest Where a water district is authorized to 
acquire and construct a self-sustaining revenue 
producing water system and to finance it from the 
issuance and sale of bonds, it has implied power, 
unless specifically or by necessary implication denied 
by the act of its creation or by some other statutory 
or constitutional limitation, to pay interest on the 
indebtedness accruing during the construction of the 
water system from the pioceeds of the sale of the 
bonds 51 

Enfo) cement The procedure in an action by the 
holder of local impiovement district bonds to fore¬ 
close the hen evidenced by the bonds has been held 
the same as that in an ordinary civil action, 52 and 
3 l person who asseits the invalidity of a sheriff’s 
deed to the purchaser of lands sold pursuant to such 
a foreclosure proceeding and who sues to set it 
nside has the burden of overcoming the deed by 
competent and controlling evidence 53 


Waiver The right to attack the validity of bonds 
issued by a water district may be waived 5^ 

Evidence In actions attacking the validity of 
bonds issued by a water district the general rules 
of evidence apply 55 

§ 243(7). - Taxes and Assessments 

Subject to constitutional restrictions, a water dis¬ 
trict may be authorized to impose taxes or levy assess¬ 
ments on property in the district to pay the costs of its 
water system, and wheie such authority is granted it 
must be exercised m the manner prescribed 

In the absence of constitutional restriction, the 
legislature may authorize the imposition of an as¬ 
sessment on the property in a water district to pay 
the cost of its water system,56 and may delegate 
the power of taxation to the governing body of 
such district ,57 and, under various statutes, taxes 


(Objection, by municipality witliin dis¬ 
trict 

Validation of revenue certificates to 
■defray cost of water system in wa¬ 
ter distiict created by county may be 
made over objection by municipality 
boundaries of which lie wholly with¬ 
in the district—City of Trenton v 
Dade County, 43 S E 2d 432, 75 Ga 
App 32 G 

SI. Cal—Metropolitan Water Bist 
of Southern California v Toll, 35 
P 2d 519, 1 Cal 2d 421 
::Bffect of subsequent statutory au¬ 
thorization 

Amendment to waterworks district 
:act providing that interest on bonds 
during construction period should be 
deemed construction cost payable 
Irom pioceeds thereof was not leg¬ 
islative determination of denial of 
such power in original statute, mean¬ 
ing of which was not clear as to 
such effect —Metropolitan Water 
Dist of Southern California v Toll, 
supra 

Contract obligation 

Amendment to waterworks district 
Act providing that interest on bonds 
during construction period should be 
deemed construction cost payable 
from proceeds thereof was held valid 
and not to impair any contract ob¬ 
ligation between the taxpayer and 
fhe district or between the bondhold¬ 
ers and the district —Metropolitan 
Water Dist of Southern California 
V Toll, supra 
Construction cost 

Interest accruing on the bonds dur¬ 
ing the construction period is con¬ 
sidered a part of the cost of con¬ 
struction and may be paid from the 
capital account as a part of the cost 
of constiuction—Metropolitan Water 
Dist of Southern California v. Toll, 
:Supra. 


DuiuLg limited period after comple¬ 
tion 

Amendment to waterworks district 
act extending time for payment of in¬ 
terest on bonds from proceeds there¬ 
of for peiiod of one year after com¬ 
pletion was held valid—Metropolitan 
Water Dist of Southern Califoinia v 
Toll, supra 
Taxation 

The water district need not resort 
fco taxation to pay interest accruing 
on Its bonds during the construction 
of its water system—Metiopolitan 
Water Dist of Southern California 

V Toll, supia 

52. Wash—Chase v Carney, 90 P 

2d 286, 199 Wash 99 

Service by publication 

(1) Reasonable effort was made to 
locate mortgagee who had mortgage 
on land located within the impiove¬ 
ment district, so as to authorize serv¬ 
ice of summons by publication on 
the mortgagee, where person making 
the search examined city and tele¬ 
phone directories and inquired of 
mortgagors as to mortgagee's ad¬ 
dress, and was informed that mortga¬ 
gee might be in another state—Chase 

V Carney, supra 

(2) A published summons which re¬ 
cited that object of action was to 
foreclose lien of local improvement 
district assessments m local im¬ 
provement district located within wa¬ 
ter district in King county, Wash, 
was sufficient, notwithstanding the 
published summons did not contain 
description of the pioperty—Chase v 
Carney, supra 

53. Wash—Chase v Carney, supra 
Necessary parties 

A mortgagee of land in local im¬ 
provement district could not attack 
validity of foreclosure of local im¬ 
provement district bonds on ground 

82 


that mortgagee’s wife was not made 
a party to foreclosure proceeding and 
that all property acquired during cov¬ 
erture IS presumed to be community 
property as to which wife would have 
equal interest with her husband, in 
absence of evidence as to when mort¬ 
gagee and wife were married, there 
being no presumption that they were 
married at time of execution of the 
mortgage —Chase v Carney, supra 

54 Wash—Chase v Carney, supra 
Waiver held shown. 

Where prior to time of execution 
of mortgage on land included in lo¬ 
cal improvement district created 
Within a water district, certain of lo¬ 
cal improvement district assessments 
had been paid by mortgagors and 
their pi edecessors, mortgagees could 
not attack bonds issued by the local 
improvement district on ground that 
the water district was organized un¬ 
der an unconstitutional law—Chase 
V Carney, supra 

55. Evidence held insufficient 

To establish alleged irregrulanties 
in refunding bonds—^Pruitt v Pine 
Bluff Water & Sewer Extension Dist 
No 2, 214 SW2d 489, 214 Ark 64 

56. Okl —Price v Water Dist No 8, 
293 P 1092, 147 Okl 11 

67 C J p 1172 note 52 

57. Fla—Coral Gables v Crandon, 25 
So 2d 1, 157 Fla 71 

67 C J p 1173 note 53 

Delegation not within constitutional 
prohibition 

(1) A statute making board of 
county commissioners ex-offlcio board 
of commissioners of water conserva¬ 
tion district and authorizing board 
to impose a tax for construction, in¬ 
stallation, and support of conserva¬ 
tion district was not unconstitutional 
as imposing a tax without authority 
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and assessments to pay the cost of consti uctioii and 
operation of a water system m a water district, or 
other obligations, are authorized Power is some¬ 
times conferred to levy a tax if the leveniic from 
the operation of the water system is not sufficient 
to pay the pimcipal or interest on the bonded debt 
of the district or to carry out the objects or pur¬ 
poses of the district Under some statutes, the 
fact that the proposed water system is to consist 


of an extension of the system of an adjacent city 
will not preclude the use of tax funds raised by the 
district for its construction 

Taxes and assessments must be levied in con¬ 
formity with constitutional and statutory require¬ 
ments,^^ including mandatory constitutional or stat¬ 
utory requirements as to what property is to be 
assessed or taxed A general statute under which 


of law—Coral Cables v Crandon, su¬ 
pra 

(2) Other statutes held not uncon¬ 
stitutional see 67 C J p 1172 note 53 
[a] 

58 US —^Houck V Eastchester Pub¬ 
lic Utility Dist, D C Alaska, 104 F 
Supp 588 

Cal—Helvey v Sax, 237 P 2d 269, 38 
Cal 2d 21 

Tex —Snelson v Murray, Civ App , 
252 S W2d 720 

Nature of funds 

Funds in possession of county 
treasurer which were collected from 
taxpayers within water storage dis¬ 
trict weie public and county funds — 
Marj land Cas Co v Kern County, 
CC ACal, 83 F 2d 774 
Statute held valid 

Objection that statute peimitted 
residents of district to decide by lef- 
erendum election whether county 
should be liable for local water sup¬ 
ply impiovements, was held obviated 
by amendment which provided for no 
referendum and authorized county 
commissioners to extend water mams 
on petition of three fifths of register¬ 
ed voters in particular area —Toomey 
V Shipley, 192 A 288, 172 Md 463 
Anticipated obligations 

Statute was construed to implied¬ 
ly empower water district to pro¬ 
vide annually for raising of funds by 
taxation to meet expenses reasonably 
to be anticipated during fiscal year 
without first incurring obligations 
therefor—Blacker v Bakersfield Mu¬ 
nicipal Water Dist, Cal App , 134 P 2d 
277 

Power to issue bonds 

(1) The power of a water distiict 
to levy general taxes may not be pre¬ 
sumed from the power to issue bonds 
conferred by statute on the district 
where a limitation is contained in the 
statute Itself, which dispels the infer¬ 
ence of such general grant of powei 
—Gordon v Wheatridge Water Dist, 
109 P 2d 899, 107 Colo 128 

(2) The power conferred on a wa¬ 
ter district to issue bonds did not car¬ 
ry with it the power to levy general 
taxes on both realty and personalty, 
where the act creating the district 
purported to prescribe a complete 
method for the payment of the bonds 
in Its provisions for the method and 
manner of levy of tax on real estate 


only —Gordon v Wheatridge Water 
Dist, supra. 

Assessments held authorized 
Ky —Fraley v Beaver-Elkhorn Wa¬ 
ter Dist, 257 SW2d 536 
Wash —Hargreaves v Mukilteo Wa¬ 
ter Dist, Snohomish County, 261 P 
2d 122, 43 Wash 2d 326 
Taxation held not authorized 

(1) To raise money to construct 
equipment for fire protection or to 
construct a sewerage system—Tri- 
City Fresh Water Supply Dist No 2 
of Harris County v Mann, 142 SW 
2d 945, 135 Tex 280 

(2) WTiere water and sanitation 
district was expressly authorized to 
levy ad valorem taxes on all taxable 
real estate in the district, succeeding 
pi 0 visions of statute authorizing "ad¬ 
ditional levies of taxes” and power 
"to levy taxes and collect revenue” 
foi Cl eating a reserve fund were re- 
fcirable to tne limited tax on realty 
and did not authoiize levj of general 
taxes on both real and personal prop¬ 
erty so as to meet constitutional re- 
quiiements of unifoimily and exemp¬ 
tion—Gordon v Wheatiidge Water 
Dist, 109 P2d 899, 107 Colo 128 

59 Cal—General Engineering Dry 
Dock Co V Bast Bay Municipal 
Utility Dist, 14 P2d 828, 126 Cal 
App 349 

67 C J p 1172 note 54 

60. U S —Houck V Eastchester Pub¬ 
lic Utility Dist, D C Alaska, 104 
F Supp 588 

61. Colo —Gordon v Wheatridge 
Water Dist, 109 P 2d 899, 107 Colo 
12S 

Wash—^Hargreaves v Mukilteo Wa¬ 
ter Dist, 224 P2d 1061, 37 Wash 
2d 522 

Intent of taxing officials 

If taxing officers of water district 
adopted an illegal plan or scheme of 
valuation calculated to result in a 
lack of equality or uniformity of tax¬ 
ation and which as to plaintiffs in | 
fact had such effect, it would be 
immaterial whether the taxing offi¬ 
cers acted with willful design or pur¬ 
pose, or with conscious intention to 
assess plaintiff's property at an ex¬ 
cessive valuation —Brown County 
Water Imp Dist No 1 v McIntosh, 
Tex Civ App, 164 SW2d 722, error 
refused 


Deficiency assessment 

Where certain property in a water 
district has been assessed in ac¬ 
cordance with statutory requirements, 
it will not be liable for a deficiency 
assessment until all the rest of the 
property in the district has had as¬ 
sessments placed on it m accordance 
with the statutory requnement — 
Hargreaves v Mukilteo Water Dist, 
Snohomish County, 261 P 2d 122, 43 
Wash 2d 326 
Reassessment 

Under some statutes, the reassess¬ 
ment of all the tra<^ts of land with¬ 
in an entire district Is authorized 
when the original assessment ot all 
the tiacts of land within the district 
IS foi some reason invalid, and where 
the assessments on a portion of the 
property within a district have been 
declared invalid that portion may be 
reassessed, but when the assess¬ 
ments on a portion of the property 
within the district have been de¬ 
clared in\alid, the poition of the 
burden which should have been borne 
by that pi opei ty cannot by means 
of leassessment be charged to the 
other properly within the district 
against which original valid assess¬ 
ments still stand —^Wrightsman v 
Stephenson, 33 P 2d 499, 168 Okl 
63 

62 Neb—State v Metropolitan Wa¬ 
ter Dist of City of Omaha, 177 N 

W 836, 104 Neb 495 
67 C J p 1173 note 57 

All property, real and personal, 
within the district may be taxed — 
Snelson v Murray, Tex Civ App , 252 
SW2d 720 

Distributable property of public util¬ 
ity 

Wire transmission lines of public 
utility conioration engaged in pro¬ 
ducing and selling and distributing 
electric energy to public were not 
subject to assessment and levy of 
taxes for use of water district in 
which lines were located —State ex 
rel Halferty \ Kansas City Power 
& Light Co, 145 SW2d 116, 346 Mo 
1069 

Personalty 

The statute providing for creation 
and organization of water and san¬ 
itation districts was void in so far 
as such act authorized the district 
to levy an ad valorem tax on reaJ 
estate solely, therouy exempting per- 
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ditions precedent essential to a valid tax or assess¬ 
ment Except where required by constitutional or 
statutory provision,®'^ the terms and details of a 
proposed water system project need not be worked 
out in advance of the levying of a tax by the water 
district for the system or for preliminary work es¬ 
sential to the construction contemplated,®® and it 
is not essential to the validity of the resolution mak¬ 
ing the tax levy that it contain a specification of the 
improvement 

Benefits Under some statutes, property In a 
water district may be assessed for a water system 
only on the basis of the benefits conferred,'^® and 
special assessments for special benefits cannot sub¬ 
stantially exceed the amount of the benefits It 
has been held that a special benefit which will sus¬ 
tain a special assessment must be immediate and of 
such a character that it may be seen and traced 
Under other statutes, it has been held that the ben¬ 
efit which will support the inclusion of land in a 
water district need not bfe direct,but it may be 


sonalty and violating: the uniformity 
and exemption clauses of the consti¬ 
tution—Gordon v Wheatridge Water 
Dist, 109 P2d S99, 107 Colo 128 

63 Cal—Security Trust & Savings 
Bank v City of Los Angeles, 7 P 
2d 1061, 120 Cal App 518 

67 C J p 1172 note 55 

64 NT —Grishaber v Town of Cal- 
licoon, 27 NTS 2d 522, 176 Misc 
323, reversed on other grounds 33 
NTS 2d 508, 263 App Div 471 

es Cal—Blacker v Bakersfield Mu¬ 
nicipal Water Dist, App, 134 P 2d 
277 

67 C J p 1173 note 66 
Adoption of budget 

(1) The statutory provisions for 
preparation, printing, and publication 
of preliminary municipal water dis¬ 
trict budget, notice and holding of 
hearings thereon, and adoption there¬ 
of before fixing district tax rate, are 
for taxpayer's benefit and mandatory, 
and if any of prescribed steps are 
omitted, district tax levy is invalid 
—Blacker v Bakersfield Municipal 
Water Dist, Cal App, 134 P 2d 277 
(2) Where municipal water dis¬ 
trict's board of directois never fur¬ 
nished county auditor itemized esti¬ 
mates of district’s revenues and ex¬ 
penditures during fiscal year, and 
board's statement of sum required 
with direction to levy tax at certain 
rate, was not given to county board 
of supervisors until after date fixed 
for consideration of preliminary 
budgets, county board's levy of dis¬ 
trict tax assessment was invalid — 

Blacker v Bakersfield Municipal Wa¬ 
ter Dist, supra 

66. Conn —Rocky Hill Incorporated 
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Dist V Hartford Rayon Corp, 190 
A 264, 122 Conn 392 
Provisions held mandatoiy 

Provisions for lodging of abstract 
of list of municipal tax district, for 
notices of assessment, or valuation, 
or meeting of assessors and select¬ 
men for review of assessment, and 
for holding of such meeting, were 
mandatory—Rocky Hill Incorporated 
Dist V Hartford Rayon Corp, supra 
Requirements held not mandatory 
Where tax of water district of 
town was based on town assessment 
list with certain exceptions, and va¬ 
lidity of procedure in making of town 
list was not attacked, failure to fol¬ 
low procedural requirements as to 
district list would not invalidate en¬ 
tire taxes levied on corporation by 
district, but only item for acreage, 
which was within such exceptions, in 
that town list included lands part of 
which were within district and part 
without —Rocky Hill Incorporated 
Dist V Hartford Rayon Corp, su¬ 
pra. 

67. Ark —Missouri Pac R Co v 
Waterworks Improvement Dist No 
1 of Tillar, 203 SW 696, 134 Ark 
315 

67 C J p 1173 note 56 [a] 

68. U S —^Houck V Eastchester Pub¬ 
lic Utility Dist, D C Alaska, 104 
FSupp 588 

69. U S —Houck V Eastchester Pub¬ 
lic Utility Dist, supra. 

G-rade level 

Since establishment of grade level 
is essential to construction of water 
system, resolutions providing that 
tax levy by public utility districts is 
for construction, operation, and main¬ 
tenance of a water system is a suffi¬ 


cient specification —^Houck v East¬ 
chester Public Utility Dist, supra 

70. Wash —^Hargreaves v Mukilteo 
Water Dist, Snohomish County, 261 
P 2d 122, 43 Wash 2d 326 

67 C J p 1173 note 60 

71. Wash—^Hargreaves v. Mukilteo 
Water Dist, Snohomish County, su¬ 
pra 

Entire cost of improvement made 
by utilities distiict may be levied on 
property specially benefited, if not in 
excess of such benefits, and may be 
levied according to foot fiontage 
where benefits are equal and uniform 
—Murphy v Metropolitan Utilities 
Dist, 255 NW 20, 126 Neb 663 
Reduction 

If special assessments substantial¬ 
ly exceed benefits conferred by im¬ 
provement they should be reduced to 
an amount that will reflect benefits 
conferred —^Hargreaves v Mukilteo 
Water Dist, Snohomish County, 261 
P 2d 122, 43 Wash 2d 326 
Substantial excess required 

Unless the excess of cost over spe¬ 
cial benefits is of material charac¬ 
ter It should not be regarded by court 
when its aid is invoked to restrain 
enforcement of special assessments 
—Hargreaves v Mukilteo Water 
Dist, Snohomish County, supra. 

72. Colo—Pomroy v Board of Pub¬ 
lic Waterworks, Dist No 2, of 
City of Pueblo, 136 P, 78, 6B Colo 
476. 

67 C J. p 1173 note 61. 

73. N T —Syracuse, B & N T R 
Co V Van Amburgh, 229 NTS 
10, 223 AppDiv 485, affirmed 168 
NB 422, 261 NT 648. 

67 C J p 1173 note 62 


a waterworks system is established may, in a proper 
case, determine the mode of levying the tax rather 
than a provision of the charter of the municipal cor¬ 
poration in which the improvement district is lo¬ 
cated Where the obligations of a water district 
remain its own and do not become the obligations of 
the town within which the district is located on the 
abolition of the separate governing body of the dis¬ 
trict and the vesting of its functions in the town 
board, taxes and assessments to obtain funds to pay 
the water distnct^s obligations should be levied and 
assessed against the taxable property of the water 
district, and not against all the property of the 
town 

There must be a substantial compliance in all ma¬ 
terial particulars with statutory conditions precedent 
to the imposition of a valid tax or assessment 
Procedural requirements in the imposition of the 
tax or assessment which are for the benefit and 
protection of the individual taxpayer are mandatory 
and compliance therewith must be regarded as con- 
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present or prospective,and may result from gen¬ 
eral benefits to the surrounding community *^5 So, 
it has been held that, where all real property within 
water and fire districts is liable, under statutes, for 
the support and maintenance of such districts, real 
property within the districts is not exempt from tax¬ 
ation for such support where the districts are legal¬ 
ly created, merely because there has been no direct 
service or benefit to the property from the dis¬ 
tricts,*^® and the fact that a property owner has an 
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adequate supply of water of his own does not neces¬ 
sarily show that no benefit accrues to him from the 
establishment of a district *77 

Benefits must be assessed in the manner required 
by statute,*^® Ordinarily, the question of benefits is 
one of fact Under some statutes, the determina¬ 
tion by a body, to which authority in this regard is 
duly delegated, as to whether certain property will 
be benefited is judicial m its nature^® and is subject 
to review by the courts,but, in the absence of 


74. NT—Syracuse, B & N Y R 
Co V Van Amburgh, supra 
Present use of the property does 

not alone control the determination 
as to the existence of benefit—Ball 
V Merriman, CivApp, 245 SW 1012, 
reversed on other grounds 296 SW 
1085, 116 Tex 527 

It is sufflcient if it is reasonably 
to be anticipated that benefit may ac¬ 
crue in the future—Rocky Hill In¬ 
corporated Dist V Hartford Rayon 
•Corp, 190 A 264, 122 Conn 392 

75. Tex —Ball v Merriman, Civ App , 
245 S W 1012, reversed on other 
giounds 296 S W 1085, 116 Tex 527 

76 NT —People ex rel Zerega v 
Markvart, 244 NTS 219, 230 App 
Div 767 

77. Conn—Rocky Hill Incorporated 
Dist V Hartford Rayon Corp, 190 
A 264, 122 Conn 392 

N T —In re Assessment of Water Tax 
m Water Dist No 3 of Town of 
Niskayuna, Schenectady County, 
258 NTS 690, 205 App Div 566, 
modified on other grounds 258 N 
T S 745, 236 App Div 294 

78. Neb —Murphy v Metropolitan 
Utilities Dist. 256 NW 20, 126 
Neb 663, 

ZucorporatloxL by reference 

Statutes governing metropolitan 
cities as to method in making levy 
and assessment for public improve¬ 
ment was held incorporated into util¬ 
ities district statute by reference and 
controlled in making levy and assess¬ 
ment for improvement of utilities dis¬ 
trict—^Murphy v Metropolitan Utili¬ 
ties Dist, supra, 
root front rule 

Statute authorizing levy of cost of 
water mam according to the foot- 
front rule, which contained provision 
for eCLualization of the special as¬ 
sessments was held not unconstitu¬ 
tional —^Murphy v Metropolitan Utili¬ 
ties Dist, supra 
Zone and termini method 

(1) Under the zone and termini 
method of assessment the assess¬ 
ments must be in proportion to area 
and proximity to the improvement — 
Hargreaves v Mukilteo Water Dist, 
Snohomish County. 261 P 2d 122, 43 
Wash.2d 326. 


(2) The zone and termini method 
in assessing cost of water system 
against property within local im¬ 
provement district established by wa¬ 
ter district 13 not a method of spread¬ 
ing assessment without regard to 
benefits, but is a method of appor¬ 
tioning benefits, and assessments un¬ 
der this method may be reduced to 
an amount that will not substantially 
exceed benefits conferred —Har¬ 
greaves V Mukilteo Water Dist, Sno¬ 
homish County, supra 

(3) A water district in creating lo¬ 
cal improvement district and assess¬ 
ing the cost of local improvement 
against property within the district 
may follow the termini and zone 
method provided by statute or, in or¬ 
dering the improvement, the district 
may provide for assessments to be 
made against the property of the dis¬ 
trict in accordance with the special 
benefits such property will derive 
from the improvement, without re¬ 
gard to zone and termini method — 
Hargreaves v Mukilteo Water Dist, 
224 P 2d 1061, 37 Wash 2d 522 
Eq.ualization 

A water district commission, in as¬ 
sessing cost of water system against 
property, can reduce assessments 
which are substantially in excess of 
benefits conferred, but if it i educes 
some assessments it must raise oth¬ 
ers, because under zone and termini 
method sum of all assessments eq.ual 
cost and expense of improvement — 
Hargreaves v Mukilteo Water Dist, 
Snohomish County, 261 P 2d 122, 43 
Wash 2d 326 

Correction 

Where the taxing authorities are 
authorized by statute to correct, re¬ 
vise, raise, lower, change, or modi¬ 
fy the assessment roll, or any part 
thereof, any such action must be done 
within the framework of the zone and 
termini method, and that method can¬ 
not be abandoned on a pretext of re¬ 
vising—Hargreaves v Mukilteo Wa¬ 
ter Dist, Snohomish County, supra 

Change of method 

Where water district commission¬ 
ers followed zone termini method m 
spreading assessments over property 
in local improvement district to pay 
for improvements that district was 
created to provide if a new assess¬ 
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ment roll was to be made up appor¬ 
tioning special benefits, it would have 
to be done under authority to set 
aside assessment roll and order as¬ 
sessment to be made de novo, and as¬ 
sessment de novo would not need 
to be by zone and termini method — 
Hargreaves v Mukilteo Water Dist, 
Snoiiomish County, supia 
Assessment held improper where it 
was not made pursuant to zone and 
termini method —Hargreaves v Mu- 
kilteo Water Dist, 224 P 2d 1061, 37 
Wash 2d 522 

79 Wash —Hargreaves v Mukilteo 
Water Dist, Snohomish County, 
261 P 2d 122, 43 Wash 2d 326 

67 C J p 1173 note 67 

80 NY —Syracuse, B & N T R Co 
V Van Amburgh, 229 NTS 10, 223 
App Div 485, affirmed 168 NE 422, 
251 NT 648 

Snfaciency of finding 
Finding of board of equalization 
levying special assessment for con¬ 
struction of water main that lands 
wei e specially benefited to full 
amount of assessment was held tan¬ 
tamount to finding that such benefits 
were equal and uniform, warranting 
adoption of foot-front rule —Murphy 
V Metropolitan Utilities Dist, 255 
NW 20, 126 Neb 663 

81 NY —Syracuse, B & N T R 
Co V Van Amburgh, 229 NTS 10, 
223 App Div 485, affirmed 168 NE 
422, 251 NY 548 

Collateral attack 

Finding of board of directors of 
metropolitan utilities district, sitting 
I as board of equalization of special 
1 assessments for construction of wa¬ 
ter main, is in nature of judgment, 
and if board had jurisdiction, errors 
can be reviewed only in direct pro¬ 
ceeding in error to district court, and 
are not subject to collateral attack 
—Murphy v Metropolitan Utilities 
Dist, 255 NW 20, 126 Neb 663 
New apportionment 

(1) On appeal from apportionment 
of assessment, new apportionment 
should be made by commissioners 
appointed by court where original ap¬ 
portionment failed to allow for differ¬ 
ence in distances of properties from 
water mains—Seyfang v Reister, 277 
NTS 695, 154 Misc 308, 
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any statute or rule of law providing that the par¬ 
ticular properly involved is not benefited or of any 
evidence whatever that such property is benefited, 
the determination cannot be annulled as a matter 
of law on review by certioraii,^^ and in such case 
the sole question for the court is whether or not 
there is sufficient evidence to justify the determina¬ 
tion 

Imposition not tax The imposition of the burden 
of increased cost of construction of works connect¬ 
ed with a water system of a water district, result¬ 
ing from a statute requiring the payment of the 
prevailing rate of wages on public work, is not 
the imposition of a tax within the meaning of a con¬ 
stitutional prohibition against the imposition of a 
tax by the legislature 

Items for zvhich tax or assessment levied Under 
some statutes the propriety of apportioning the 
amount of principal and interest on bonds, issued 
for district purposes, according to benefit to the 
pioperty within the district,and of levying the 
amount of a water deficiency,®^ and the amount of 
the compensation of the managing officers of the 
district®'^ against the property in the district in 
accordance with assessed valuation, has been recog¬ 
nized, but the view was taken that the amount of 
other Items of the distiict budget could not prop¬ 
ci ly be levied as a tax or assessment®® and, as dis¬ 
cussed supra § 243 (6) a, must be pro^/ided for by 
water lents to be collected fiom consumers 


Opportunity for hearing, notice^ Considering a 
water district as a taxing district, where the legis¬ 
lature does not establish the boundaries but dele¬ 
gates the authority to a local body, it is essential to 
due process of law that the owners of land affected 
shall be accorded an opportunity to be heard as to 
the location of the boundaries and the creation of 
the district,®® and on the question of benefits and the 
proportion of the cost of the improvement which 
may be assessed by a special tax or assessment 
against him In the absence of constitutional 
restrictions, notice of every step in the tax or assess¬ 
ment proceedings is not necessary A notice 
which follows the language of the statute has been 
held sufficient ®2 Notice by publication, as provided 
for by the statute under which the district is or¬ 
ganized, of the various steps in the organization of 
the district®® and in other proceedings looking to the 
imposition of the tax or assessment®^ is a sufficient 
basis for such imposition Where due notice has 
been given, a landowner who fails to appear and 
object in the course of the proceedings for organiza¬ 
tion and for the imposition of the assessment, and 
who does not appeal from a determination of the 
court which, under the applicable statute, has juris¬ 
diction of such proceedings, waives his right to call 
in question the validity of the assessment ®® 

Foun of levy Ordinarily, mere technical defects 
in the form of the levy will not render it ineffec¬ 
tive,®® and courts will sustain a levy, otherwise 
valid and authoi ized, whenever sufficient appears to 


(2) Commissioners appointed "by 
court to reapportion assessment of 
property for benefits in water district 
should be permitted to obtain expert 
assistance —Seyfang v Reister, su¬ 
pra 

Assessment held erroneous 

Assessment of tax equally on acre¬ 
age basis regrardless of water mam 
fiontag’e oi distance from mams was 
held erioneous as inequitable, where 
some of land was one and one-fifth 
miles from nearest water mams, and 
mams and water coaid not be brought 
to it except at an excessive cost — 
Seyfang \ Reister, supra 

82. N Y —Syi acuse, B & N Y R 
Co V Van Ambuigh, 229 NTS 10, 
223 App Div 4S5, affirmed 168 NE 
422, 251 NT 548 
67 C J p 1173 note 70 
Questions not considered 

Taxpayer could not review forma¬ 
tion of town water district or ques¬ 
tion benefit of water supply to him 
m certioraii proceeding against wa¬ 
ter commissioneis—People ex rel 
Smith V Parker, 283 NTS 343, 246 , 
App Div 674 


V Van Amburgh 229 NTS 10, 223 
App Div 485, affirmed 168 NE 422, 
251 NY 548 
67 C J p 1173 note 71 

84 Cal —Metropolitan Water Dist 
of Southern California v Whitsett, 
10 P 2d 751, 215 Cal 400 

85 NY —Seyfang v Reister, 277 N 
YS 695 154 Misc 308 

67 C J p 1174 note 73 

83. N Y —Seyfang v Reister, supra 

87- N T —In re Assessment of Wa¬ 
ter Tax in Water Dist No 3 of 
Town of Niskayuna, Schenectady 
County, 258 N Y S 745, 236 App Div 
294—Seyfang v Reister, 277 NYS 
695, 154 Misc 308 

88 NY —In le Assessment of Water 
Tax m Water Dist No 3 of Town 
of Niskayuna, Schenectady County 
258 NYS 745. 236 App Div 294 
Cost of maiiitenance of water sys¬ 
tem IS not properly assessable against 
property within water district and 
should be collected from water rates 
—Seyfang v Reister, 277 NYS 696, 
154 Misc 308 


Town of Oyster Bay, Nassau Coun¬ 
ty, 164 NE 330, 249 NY 398 

67 C J p 1174 note 78 

Notice and hearing m connection with 
oiganization of water distiicts ni 
general see supra § 243 (2) a 

90 Colo—Gordon v Wheatiidgc 

Water Dist, 109 P 2d 899, 107 Colo 
128 

91 Or—Smith v Hurlburt, 217 P 
1093, 108 Or 690 

67 C J p 1174 note 79 

92. U S —Houck V Eastchester Pub¬ 
lic Utility Dist, DC Alaska, 104 
FSupp 688 

93. Ky—Ryan v Commissioners of 
Water Dist No 1 of Kenton Coun¬ 
ty, 295 SW 1023, 220 Ky 822 

Or—Smith v. Hurlburt, 217 P 1093, 
108 Or 690 

94 Ky—^Ryan v Commissioneis of 
Water Dist No 1 of Kenton Coun¬ 
ty 295 SW 1023, 220 Ky 822 

67 C J p 1174 note 81 

95 Ky—Ryan v Commissioners of 
Water Dist No 1 of Kenton Coun¬ 
ty, supra 

96 Or—Smith v Hurlburt, 217 P 
1093, 108 Or. 690. 


83. NY—Syracuse, B & N Y R Co | 89 NT—Floyd-Jones v. Board of 

86 



94 C.J.S. 


WATERS § 243(7) 


make plain the intent of the duly authorized officers 
to make the levy 

Effect of validating statute The view has been 
taken that statutory provisions validating the organ¬ 
ization of a water district and bonds issued pursu¬ 
ant to the statute under which the attempted organ¬ 
ization was made, which statute had been declared 
violative of constitutional provisions, rendered 
valid and effective the assessment and levy of an 
otherwise valid tax made prior to the enactment 
of the validating statute to pay the interest on, and 
provide a sinking fund for, the bonds 98 

Suit or proceeding to attack tax or assessment 
A property owner in a water district may challenge 
any assessment or tax on his property at the time 
and in the manner provided by statute 99 In the 
absence of a lack of power or jurisdiction on the 
part of the water district involved, the procedure 
provided by statute for questioning the validity of 
a tax or assessment imposed by a water district is 
exclusiveOn appeal by property owners in a 
water district from an apportionment of assessment, 
the failure of the commissioners of the district to 
perform acts legally required of them does not con¬ 
stitute a ground of objection to the assessment 2 
Under some statutes a property owner is not con¬ 


fined to an appeal from the assessment but may in¬ 
stitute a suit to invalidate the assessment 3 

Complainant m an action to void a tax and to 
recover back the amount of such tax must set forth 
facts sufficient to state a cause of action ^ In such 
action several taxpayers may properly be joined as 
plaintiffs under the code provision authorizing the 
joinder, as plaintiffs, of persons having an interest 
in the subject matter and in obtaining the relief 
demanded ^ Plaintiff in a suit to enjoin the col¬ 
lection of a tax, based on the theory that the district 
was not duly incorporated, is not entitled to relief 
because he had an adequate water system before 
the water district was organized, where it is found 
that the district was duly incorporated and the dis¬ 
trict has not been made a party to the suit ^ In an 
action to enjoin the collection of taxes and the en¬ 
forcement of tax hens and to obtain a refund of 
taxes already paid, issues with respect to an al¬ 
leged misapplication of a part of the tax funds and 
which do not involve the validity of the levy will 
not be considered Willful design or purpose, or 
conscious fraudulent intent on the part of the tax¬ 
ing authorities has been held not an essential ele¬ 
ment of a cause of action for cancellation of tax 
assessments on the ground of discrimination 9 In a 
certioraii proceeding petitioner has the burden of 
establishing his case 9 A landowner ma^^ waive 


^7 Or—Smith v Hurlburt, supra 
^7 C J p 1174 note 84 
S8 Tex— Matlock v Dallas County 
Arcadia Fresh Water Supply Dist 
No 1, 12 SW2d 181, 118 Tex 120 
fi7 C J p 1174 note 85 
Validating of bonds In general see 
supra § 243 (6) b 

“99 Wash —^Hargreaves V Mukilteo 
Water Dist, Snohomish County, 2bl 
P 2d 122, 43 Wash 2d 326 

Statute of limitations 

Action to cancel tax assessments 
AS a cloud on title to land was held 
not subject to statute of limitations, 
since if the assessments were void, 
•the appaient liens thereof constitut¬ 
ing clouds on title to the land would 
constitute ‘'continuing injuries" so 
i:hat a suit to remove such clouds 
would not be subject to limitations — 
"Hrown County Water Imp Dist No 
1 V McIntosh, TexCivApp, 164 SW 
2d 722, error refused 

1, Wash—McKenzie V Mukilteo Wa¬ 
ter Dist, 102 P 2d 251, 4 Wash 2d 
103 

Tailuro to object 

Where water district complied with 
statutory requirements, landowner 
who did not file written objections 
to assessment roll or appeal from ac¬ 
tion of water district confirming as¬ 
sessment roll was not entitled to 


maintain action to restrain attempt 
to collect local improvement assess¬ 
ment in improvement district created 
in and by the water district and to 
have land declared free from lien of 
assessment and stricken from assess¬ 
ment roll —McKenzie v Mukilteo Wa¬ 
ter Dist, supra 

2, NT—Seyfang v Reister, 277 N 
T S 695, 154 Misc 308 

Proper remedy is by mandamus — 
Seyfang v Reister, supra 
Approval of operation of water sys¬ 
tem 

Failure of water district to obtain 
approval of water power and control 
commission for operation of town 
water system was no defense on ap¬ 
peal by propel ty ovmers from appor¬ 
tionment of assessment—Seyfang v 
Reister, supra 

3, Ark—Missouri Pac R Co v Wa¬ 
terworks Improvement Dist No 1 
of Tillar, 203 SW 696, 134 Ark 
315 

67 C J p 1174 note 86 

4, Cal—Blacker v Bakersfield Mu¬ 
nicipal Water Dist, App, 134 P 2d 
277 

67 C J p 1174 note 87 
Complamts held insufficient 
Cal—Blacker v Bakersfield Munici¬ 
pal Water Dist, supra 
67 C.J. p 1174 note 87 [c]. 
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5i Cal —General Engineering & Dry 
Dock Co V East Bay Municipal 
Utility Dist, 14 P2d 828, 126 Cal 
App 349 

6. Or—Smith v Hurlburt, 217 P 
109J, 108 Or 690 

7. US —Houck V Eastchester Pub¬ 
lic Utility Dist, DC Alaska, 104 
FSupp 588 

Procurement of loan by city 

A contention that a tax levy hy a 
water district was invalid because the 
financing of the water system proj¬ 
ect was contingent on the procure¬ 
ment of a loan by an adjacent city 
whose system was to be extended 
into the district was not directed at 
the validity of the levy itself, and, 
hence, was not before the court — 
Houck V Eastchester Public Utility 
Dist, supra. 

8 Tex—Brown County Water Imp 
Dist No 1 V McIntosh, Civ App, 
164 SW2d 722, eiror refused 

9, Mass—Worcester Gas Light Co 
V Commissioners of Woodland Wa¬ 
ter Dist in Town of Auburn, 49 N 
E 2d 447, 314 Mass 60 
Error of law 

The burden was on petitioner to 
show an error of law apparent on its 
face —^Worcester Gas Light Co v 
Commissioners of Woodland Water 
Dist in Town of Auburn, supra. 
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the right, or be estopped, to question the validity 
of an assessment against his land,^o or that his lands 
are properly included within the district so as to be 
liable to a tax or assessment by the district,and 
where he fails to make his protest against the tax 
or assessment at the time and in the manner pro¬ 
vided by statute, he may waive his right to do so'^^ 

Collection Under some statutes, where officers 
whose duty it is to collect taxes and assessments 
imposed by water districts fail to do their duty, the 
remedy is by mandamus or mandatory injunction 
against such officers Where taxes levied by a 
water district are not paid the district may sell the 
property taxed3-4 The right of a water district to 
declare and enforce assessment and tax liens on 


property within the district is purely statutory, and 
the terms of the statute must be substantially com¬ 
plied with in order for a lien to exist In an ac¬ 
tion to quiet title by or against a water district 
which bases its title to the property involved on 
unpaid district taxes and a collector's deed to the 
property, the general lules governing such actions 
apply 

Taxation of district's property Property of a 
district outside the district has been held not subject 
to taxation by the county wherein it is located*!^ 

§ 243(8). - Actions 

In a proper case, where authorized by statute, an 
action may be brought by or against a water district 


Exezaptlon from tas held not estab¬ 
lished 

Gas company was held not to have 
established right to exemption from 
tax by water district on the ground 
that its distributing system was not 
benefited by the water supply sys¬ 
tem —Worcester Gas Light Co v 
Commissioners of Woodland Water 
Dist in Town of Auburn, supra 

10 Wash—^McKenzie v Mukilteo 
Water Dist, 102 P 2d 251, 4 Wash 
2d 103 

11 Conn—^Rocky Hill Incorporated 
Dist V Hartford Rayon Corp, 190 
A 264, 122 Conn 392 

Waiver held shown 

Corporation which had actual or 
constructive knowledge of proceed¬ 
ings to establish water district to 
include its lands, and made no claim 
that lands were not included in dis¬ 
trict until after bonds had been is¬ 
sued and four years’ taxes had been 
assessed on lands was held estopped 
to deny lands were in district—Rocky 
Hill Incorporated Dist v Hartford 
Rayon Corp, supra 

12. Wash—Hargreaves v. Hukilteo 
Water Dist , Snohomish County, 261 
P 2d 122. 43 Wash 2d 326 
Estoppel held shown. 

Landowner who for many years 
without protest paid local improve¬ 
ment assessment in local improve¬ 
ment district created in and by the 
water district, was estopped to ques¬ 
tion validity of the assessments lev¬ 
ied against the land —McKenzie v 
Mukilteo Water Dist, 102 P 2d 251, 
4 Wash 2d 103 

13. Aik—Dickinson v Mingea, 88 S 
W2d 807, 191 Ark 946 
Appointmeat of receivers to collect 
waterworks improvement district tax¬ 
es to pay bonds was void under stat¬ 
ute abolishing remedy of receivership 
to collect such taxes and substituting 
remedy by mandamus or mandatoiy 
injunction against officers of district 
—Dickinson v. Mingea, supra. 


14 Cal —Helvey v Sax, 237 P 2d 269, 
38 Cal 2d 21 

Consideration for deeds hacK to tas- 
payers 

Where water district board by way 
of compromise to collect taxes had 
deeded lands to taxpayers who had 
permitted tax liens to be foreclosed 
and such deeds included in recited 
consideration contributions of tax¬ 
payers to the drilling of a well taken 
over by the district, on an audit of 
the books of the district, secretary 
who had received money paid for 
deeds was entitled to credit for such 
contributions as deductions from re¬ 
cited consideration charged to him — 
Murphy v Marshall, 169 SW2d 741, 
203 Ark 986. 

15. Ky —Theobald v Board of 
Com’rs of Buechel Water Dist, 157 
SW2d 285, 288 Ky 720 
Potential lien 

(1) Where water district proposed 
to pay bonds and interest with reve¬ 
nues exclusively, but if necessary to 
levy assessments against properties 
embraced in the district under plan 
calling for postponement of actual as¬ 
sessment until it should be needed to 
supplement revenues, there was only 
a potential lien and not a present 
lien during suspension of the proce¬ 
dure —Theobald v Board of Com'rs 
of Buechel Water Dist, supra 

<2) Where water district’s bonds 
and interest thereon were to be paid 
with revenues exclusively, but if nec¬ 
essary district was to levy assess¬ 
ments against properties embraced in 
the district, and assessment was in 
no event to exceed one tenth of the 
whole sum which, without use of the 
revenue payment plan, it would have 
been necessary to levy in the begin- | 
I ning, property owners had no right 
to pay annual partial assessments in 
installments—Theobald v Board of 
Com’rs of Buechel Water Dist, supra 

BedemptioxL from tax sale 
Where owner of realty, which was 
sold pursuant to judgment m tax suit, 
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did all that was required and all 
that could have been done to redeem^ 
the realty under statute, and judg¬ 
ment and sale of realty were specif¬ 
ically conditioned on right to redeem, 
water improvement district and those 
holding through and under it were in 
no position to say that redemption 
was not available to the owner —Gra¬ 
ham V Caballero, Tex Civ App , 243 S 
W 2d 286, error refused no reversible 
error 

16. Cal —Taylor v. Coachella Val 
Water Dist, 239 P 2d 454, 108 Cal 
App 2d 743 

Issues 

Plaintiff could not successfully con¬ 
tend that taxes were void on ground 
that realty involved received no bene¬ 
fits by being included in the district, 
where assessed owners through whom 
plaintiff claimed, did not avail them¬ 
selves of their statutory remedy to 
have their realty excluded from the 
district on ground that it was not 
benefited by inclusion therein—Hel- 
vey V. Sax. 237 P 2d 269, 38 Cal 2d 
21 

Statute of limitations held to bar 
action—Helvey v Sax, supra. 

Evidenoa 

(1) Tax deeds were held properly 
admitted in evidence —^Helvey v Sax, 
supra. 

(2) Tax deeds from county water 
district were prima facie evidence 
that realty was assessed by the dis¬ 
trict as required by law—Helvey v 
Sax, supra 

(3) Evidence held sufficient to 
show title in water district —Taylor 
V Coachella Val County Water Dist, 
239 P 2d 464, 108 Cal App 2d 743 

17, Cal —^Laguna Beach County Wa¬ 
ter Dist V Orange County, 87 P, 
2d 46, 30 Cal App 2d 740 

Eaud outside honndarles of district 
Cal —Laguna Beach County Water 
Dist V. Orange County, supra. 
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in Its corporate name, or by or against the officers of a 
water district in their official capacity 

Where due provision is made therefor by statute 
a water district may sue^® and be suedes in its cor¬ 
porate name 20 Questions as to the capacity of 
officers of a water district to sue or be sued in their 
official capacity,21 and in respect of suits, involving 
district affairs, by or against a town in which such 
district IS located22 are dependent on the terms of 
the controlling statutes at the time of the action 
The rule that public corporations, and agents, and 
officers thereof, acting as such, are an exception to 
the general rule that a person who pays money 
voluntarily without fraud, duress or mistake of fact 
cannot recover it back, as discussed in Payment 
§ 139, has been recognized in upholding an action by 
the officers of a water district 23 

Suits hy taxpayers and others based on allegedly 
wrongful acts of officers of district While the right 
of the taxpayer of a water district to sue in a 
representative capacity to compel the restoration of 
funds wrongfully disbursed or expended by officers 
of the district,2^ or to prevent waste, mismanage¬ 
ment, or improper diversion of funds of the dis¬ 
trict,25 has been recognized, there is authority for 
the view that a taxpayer may not sue to prevent 
the consummation of an invalid contract by a water¬ 
works district to purchase certain property where 
the obligation to pay would not create a debt of, 
or impose general liability on, the district and where 
there could be no levy of a tax to raise funds for 
payment for such property 26 Where the revenues 
of the district are raised, not by taxation, but by 
rates paid by individual consumers of water, and 
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the district is subject to regulation and control by 
the state public utilities commission, it has been held 
that individual rate payers may not maintain a bill to 
compel restitution of funds illegally paid out by 
trustees, 27 m such case suit should be instituted 
by the attorney general on his own initiative, or on 
a report of the public utilities commission, against 
all the trustees 28 

The right of a water district to recover on the of¬ 
ficial bond of an officer of such district, given for the 
faithful performance of his duties, because of such 
officer's wrongful acts in entering into a contract 
for the purchase of a water system at an exorbitant 
price and his making payments under such contract, 
has been recognized,29 as has the right of the dis¬ 
trict to recover back from persons to whom such 
payments were made any sum or sums wrongfully 
received by them in violation of the rights of the 
district 80 Under some general statutes a district 
or county attorney is authorized to institute pro¬ 
ceedings against an officer of a water district, in¬ 
trusted with the collection or safekeeping of public 
funds, to compel the performance of duty by such 
officer and to protect the public interests In giv¬ 
ing effect to such a statute the view has been taken 
that suit should be brought m the name of the water 
district,82 and not in the name of the state,88 and 
that a taxpayer of the district, acting in a represen¬ 
tative capacity, is a proper,34: but not a necessary,85 
party plaintiff In an action based on defendant’s 
participation in the misappropriation of the funds of 
a water district, it has been laid down m general 
terms that the defenses of estoppel, laches, and the 
like are not available against such district 86 


1& Cal —Coachella Valley County 
Water District v Stevens, 274 P 
538, 206 Cal 400 
67 C J p 1176 note 91 
19. Philippine —City of Manila v 
Posadas, 48 Philippine 309 
Tex—State v Stickle, CivApp, 11 S 
W2d 837. 

SO. Tex —State v Stickle, supra. 

21. N T —Gnshaber v Town of Cal- 
licoon, 33 N Y S 2d 508, 263 App Div 
471 

67 G J p 1175 notes 94-95 

22, NT —Grishaber v Town of Cal- 
licoon, supra 

67 C J p 1175 note 96 
Aholition of g'overiiiiig’ Itioay of dis¬ 
trict 

The statute abolishing* board of wa¬ 
ter commissioners of water district 
and substituting town board was not 
intended to abolish remedies in force 
as to existing claims and causes of 
action, and a audgment against the 
town board as substituted would im¬ 
pose no obligation on the town, but 


would impose on town board the ob¬ 
ligation to pay judgment and then 
to levy and assess against property 
within water district a sum sufficient 
to reimburse board—Grishaber v 
Town of Callicoon, supra 

23. NT—Gilliland v Lincoln-Alll- 
ance Bank & Trust Co, 261 NTS 
826, 145 Misc 827 


25. Ark—City of Bentonville v 
Browne, 168 SW 161, 108 Ark 306 
67 C J. p 1176 note 2 
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26. Ark—Mississippi Valley Power 
Co V Board of Improvement of 
Waterworks Dist No 1 of Van 
Buren, 46 SW2d 32, 185 Ark 76 

27. Me—^Eaton v Thayer. 128 A 
475, 124 Me 311 

Regulation in general see supra § 243 
( 1 ) 

28. Me—^Eaton v Thayer, supra 


36. N T —Gilliland v Lmooln-Alli* 
ance Bank & Trust Co, 261 NTS. 
826, 145 Mlsc 827. 


24. Tex —State v Stickle, Civ App , 
11 S W2d 837 
OouLplamt held msuffioieut 

Paragraph of petition by water 
improvement district against its di- 
lectors and surety on their official 
bonds for sale by directors of district 
bonds for less than ninety per cent of 
their face value was held not to state 
cause of action —^American Surety Co 
of New Tork v Cameron County 
Water Improvement Dist No 15, Tex 
CivApp, 70 SW2d 489, error dis¬ 
missed 


29. Tex—State v Stickle, CivApp 
11 S W2d 837 

67 C J p 1175 note 7 

30. Tex—State v Stickle, supra. 

67 C J p 1176 note 8 

31 Tex—State v Stickle, supra 

32. Tex —State v Stickle, supra 

33. Tex—State v Stickle, supra 
67 CJ p 1176 note 11 

34. Tex—State v Stickle, supra. 

35. Tex—State v Stickle, supra 



§§ 243(8)-243(9) WATERS 

Breach of contract The law of the state in which 
a water district is located and in which work on 
realty is to be done under a contract for the laying 
of pipe for such district’s water system will deter¬ 
mine the rule of damages in an action based on a 
breach of such contract by the district In a con¬ 
tractor’s action for breach of contract by a water 
district for failure to pay amounts due in the con¬ 
struction of a water system or parts thereof, a mo¬ 
tion by the water district for a directed verdict at 
the close of the evidence is proper where the evi¬ 
dence is sufficient to show a breach of contract en¬ 
titling plaintiff to at least nominal damages In 
an action by a seller against a water district on 
obligations given in payment of equipment pur¬ 
chased by the district, a tender back of the property 
purchased must be unconditional and include all 
that IS due Under some statutes, where a water 
district in a town has been dissolved, the town board 
of the town is the proper party to be sued on an 
unfulfilled contract by the district for the purchase 
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of property In a suit by taxpayers to recover 
money allegedly due a water district under a con¬ 
tract in which defendant agreed to furnish con¬ 
sumers in the district with water, defendant may not 
insist on a reasonable return on capital already lost, 
even though the loss was the result of decreased 
cost of materials or labor which entered into the 
original investment 

Evidence. In actions by or against water dis¬ 
tricts, the general rules of evidence govern as to 
admissibility*^2 and the weight and sufficiency of 
the evidence ^3 

§ 243(9). - Alteration of, Abolishment 

of, and Withdrawal of Municipality 
from, Water District 

The legislature may provide for the dissolution or al¬ 
teration of water districts 

The legislature may provide for the dissolution 
of water districts, and the statutory procedure pre¬ 
scribed therefor should be followed Where there 


37 US —Farnum v Kennebec Wa¬ 
ter Dist, Me, 170 F 173, 95 CCA 
355 

G7 C J p 1176 note 15 

law governs in respect of dam¬ 
ages m gencial see Damages § 4 

38 Mass —Newton Const Co v 
West & South Water Supply Dist 
of Acton, 93 N E 2d 457, 326 Mass 
171 

39. U S —Cameron County Water 
Imp Dist No 8 V De La Vergne 
Engine Co , C C A Tex , 100 F 2d 623 

40 NY —Gnshaber v Town of Cal- 
licoon, 33 N Y S 2d 508, 263 App Div 
471—^Echo Lake Corp v Town of 
Mt Pleasant, 292 NYS 944, 249 
App Div 736, affirmed 11 NE2d 
315, 275 NY 500 
Relief 

Whether vendors who contracted 
with water district for sal#* of realty 
to district could recover from town 
for damages sustained when district 
was dissolved with contract unful¬ 
filled depended on whether water 
board acted in good faith m attempt¬ 
ing to fulfill conditions In contract, 
or in bad faith delayed action while 
awaiting dissolution of district — 
Echo Lake Corp v Town of Mt 
Pleasant, 285 NYS 545, 247 App Div 
743 

41. Ark —^^^rkansas Power & Light 
Co V Gantt, 136 S W 2d 180, 199 
Ark 893 

42. Aik—Arkansas Power & Light 
Co V Gantt, 136 S W 2d ISO, 199 
Ark 893 

43. ZiVidezLce held sufficient 

(1) To establish value of certain 
land—^Arkansas Power & Light Co 


V Gantt, 136 SW2d 180, 199 Ark 
893 

(2) To justify allowance of two 
cents per KWH for electric cur¬ 
rent used to supply water, and allow¬ 
ance of items for repairs, stationery, 
and office expenses by company fur¬ 
nishing consumers in district with 
water—Arkansas Power & Light Co 

V Gantt, supra 

(3) To show use of a certain 
amount of electricity in pumping wa¬ 
ter—Arkansas Power & Light Co v 
Gantt, supra 

(4) To support finding that water 
mam in its original location inter¬ 
fered with construction of state high¬ 
way and that its relocation was nec¬ 
essary to permit improvement of 
highway and to insure safety of trav¬ 
eling public—State v Mann Munici¬ 
pal Water Dist, 111 P 2d 651, 17 
Cal 2d 699 

(5) To warrant allowance of speci¬ 
fied amount as taxes in determining 
reasonable return to be allowed com¬ 
pany furnishing water to consumers 
in district—^Arkansas Power & Light 
Co V Gantt, 136 S W 2d 180, 199 Ark 
893 

(6) To show that money paid to 
construction engineer by water dis¬ 
trict was a fair settlement, pursu¬ 
ant to arrangement made when engi¬ 
neer was employed for future work 
for reoiganized district, for work 
done by engineer pursuant to con¬ 
tract with the old district —McCar¬ 
thy V Potts, CCANY, 99 F 2d 784 

44 Procedures held not exclusive 

The statute providing for dissolu¬ 
tion of water districts in proceedings 
initiated by individual voters with 
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the final decision being made by vot¬ 
ers at an election was not repealed 
by implication through the enactment 
of statute providing for such dissolu¬ 
tion m proceedings initiated by ma¬ 
jority of board of water district com¬ 
missioners with the final decision be¬ 
ing made by the superior court — 
State ex rel Reed v Spanaway Water 
Dist, 229 P2d 532, 38 Wash 2d 393 
Sight to vote in election 

(1) One who is innocently mistaken 
or has a bona fide confusion as to 
location of precinct boundaries should 
not be and is not disfranchised, as 
long as he in fact lives within pre¬ 
cinct where he presents himself to 
vote —Graham v Villareal, Tex Civ 
App, 242 S W2d 258 

(2) Where voters purchased poll 
taxes for purpose of voting outside of 
their precinct and their receipts in 
fact show they lived outside water 
district, they in law had no poll tax 
receipts at all —Graham v Villareal, 
supra 

(3) Burden is on voter to have his 
poll tax receipt reflect correct pre¬ 
cinct information at time he pre¬ 
sents himself at polls —Graham v 
Villareal, supra, 

(4) Fact that voters at election 
made oath required by statute that 
they were qualified voters of county 
and resident property taxpayers in 
district and had not voted before in 
election did not prevent invalidation 
of their votes on determination that 
poll tax receipts were obtained by 
voters by misrepresentation, rather 
than honest confusion or mistake — 
Graham v Villareal, supra 
Validity of ballots 

Fact that voter initialed stub to 
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IS no statutory inhibition against the inclusion of a 
county water district within the boundaries of a 
utility district, its inclusion therein does not dis¬ 
solve, terminate, or affect the legal existence of 
the included water district Under some statutes, 
where a material change is made in the plans and 
specifications for a water system filed by a water 
district, an action for dissolution of the district may 
be maintained by property owmers therein 

Where a statute so provides, the existing indebt¬ 
edness of a water district which has been dissolved 
is a charge on the property in the district 

The legislature also has plenary control over 
matters pertaining to the alteration or change of 
boundaries of water districts ^8 A grant of power 
by the legislature to a metropolitan utilities district 
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to extend its water mains beyond the limits of the 
city into adjacent territory has the effect of en¬ 
larging the boundaries of the district to include the 
territory served by such extension Where the 
governing statute prescribes the method of with¬ 
drawal by a municipality from a water distnct in 
winch it has duly been included, such method must 
be followed,50 and, wheie such statute is a general 
statute whose general purpose is beyond the narrow 
scope of dealing with a merely municipal affair, its 
provisions m respect of withdrawal are superior to, 
and control, charter provisions of a municipality, 
the withdrawal of which is sought In Rhode 
Island a fire district may be abolished and its ter¬ 
ritorial limits changed at the will of the legisla¬ 
ture 52 


C. FRANCHISE OF, AND OPERATION, CONTROL, AND DISPOSAL OF WATER 
SYSTEM BY, PRIVATE INDIVIDUAL 


§ 244. In General 

A franchise to construct and maintain a waterworks 
system may be granted to an individual. 

It has been sftated in general terms that the right 
to sell water is not a governmental prerogative, but 
is a business in which any person may engage with¬ 
out legislative authority,5 3 and under some statutes 


a municipal corporation may grant to an individual 
a franchise to construct and maintain a waterworks 
s>stem 54 Even though a permit or grant to an 
individual to lay and maintain pipes in streets to 
furnish a water supply is not authorized, such in¬ 
dividual’s claimed rights or privileges in this regard 
may be rendered effective by a subsequent recogni¬ 
tion thereof by the state legislature 55 However, 


ballot instead of signing it did inval¬ 
idate the vote—Graham v Villareal, 
supra 

XiVideiLce in election contest 

(1) Evidence was held to sustain 
finding that voters did not receive 
assistance m preparing their ballots 
in Spanish language—Graham v Vil¬ 
lareal, supra 

(2) Evidence was held to sustain 
finding that certain voters purchased 
their poll tax receipts for wrong 
precinct for political and personal 
reasons and not by reason of an inno¬ 
cent confusion—Graham v Villareal, 
supra 

Waiver of objection to ballot 

Where on opening of ballot and 
stub box, it was discovered that four 
stubs to ballots cast in election were 
not signed but neither defendants 
nor contestant contested ballots, each 
party, having taken calculated risk 
that votes were favorable to their 
respective causes and pursued that 
theory of trial, could not, without 
challenge or pleading, or proof, on un¬ 
favorable outcome of tally, be permit¬ 
ted to compel other side to try case 
again—Graham v Villareal, supra 
46 Cal —Sacramento Municipal Util¬ 
ity Dist V All Parties and Persons, 

etc. 67 P2d 506, 6 Cal 2d 197 

46. Ark—^Adams v. Highway 10 Wa¬ 


ter Pipe Line Imp Dist No 4, 230 
S W2d 956, 217 Ark 473 

47 NT —Coggeshall v Hennessey, 

5 NTS 2d 312, 254 App Div 374, 
alTiimed 18 N E 2d 652, 279 NT 
438 

Particular items 

Legal expenses and disbursements 
necessitated by litigation resulting 
from dissolution of district were ex¬ 
isting indebtedness constituting a 
charge on the property in the dis¬ 
trict—Coggeshall v Hennessey, su¬ 
pra 

48 Cal —Sacramento Municipal Util¬ 
ity Dist V All Parties and Persons, 
etc, 67 P2d 506, 6 Cal 2d 197 

67 C J p 1176 note 17 
Alteration of boundaries in proceed¬ 
ing for organization see supra § 243 
(2) a 

49, Neb—Murphy v Metropolitan 
Utilities Dist, 255 NW 20, 126 
Neb 663 

50. Cal—^Riedman V Brison, 18 P 2d 
947, 217 Cal 383 

67 C J p 1176 note 18 

51- Cal—^Riedman v Bnson, supra 
67 C J p 1176 note 19 

52. R I —Bast Providence Water Co 
V Public Utilities Commission, 128 
A 556, 46 R I 458 
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53 N J —Junction Water Co v Rid¬ 
dle, 155 A 887, 108 NJEq 523 
67 C J p 1176 note 23 

54. US —Illinois Trust & Savings 
Bank v City of Arkansas City, 
Kan, 76 F 271, 22 CCA- 171, 34 
LRA 518 

Ohio —Moore v Elmore, 13 Ohio N P , 
NS, 651 

Franchises in general see Franchises 
§ 1 et seq 

Franchise and privileges of public 
service water company see infra 
250-253 

Franchises to use streets granted by 
municipal corporations in general 
see Municipal Corporations §§ 1716-- 
1743 

Pranchise to sink artesian well 

A person who obtains from a city 
a franchise authorizing him to sink 
an artesian well to supply water to 
the public therefrom for pay, through 
mams and pipes which he is author¬ 
ized to lay over certain streets in a 
particular part of the city, is con¬ 
ducting a system of “waterworks," 
within the meaning of a statute im¬ 
posing a privilege tax on waterworks 
—Randall v. Smith, 61 So 917, 96 
Miss 647 

55. Vt—City of Barre v McFarland, 
73 A 577, 82 Vt 310 
67 C J p 1177 note 36. 
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§§ 244-245 WATERS 


It has been held that an individual does not obtain 
a statutory franchise by the mere entry on, and use 
of, the public highways with his water supply sys¬ 
tem under a statute limiting the use to which the 
public highways may be put to water power, tele¬ 
graph, telephone, pneumatic tube, or light, heat, or 
power companies While it has been held that 
under a statute providing that no prescriptive right 
may be obtained in a public street or highway, an 
individual who has a water supply system in the 
public highways of a municipality may not claim 
authority or franchise on the ground of municipal 
acquiescence for a long time,^'^ it has also been held 
that, even though there was originally no formal 
authorization for the laying of pipes to supply water 
by an individual, he may, under certain circum¬ 
stances, acquire certain rights in this regard as the 
result of acquiescence by the taxpayers and the 
municipality and by the latter’s recognition of his 
rights Since an easement is repugnant to the 
object of a utility, it has been held that the law 
will not imply an easement or enforce an express 
one in a waterworks system in favor of particular 
individual members of the public whereby they may 
acquire special nghts in, or conti ol over, the 
system to the exclusion of any other member of the 
public,®^ and certainly, in no case, over the power 
or authority of the builders and owners of the sys¬ 
tem 

The general rule as to the grant of a franchise 
that, where on a fair reading of the instrument 
reasonable doubts arise as to the intent of the par¬ 
ties, the grant must be construed in favor of the 
public applies to the grant of such a franchise to an 
individual,or, as sometimes stated, such grant is 
to be construed strictly against the grantee An 

56 Minn —Kuehn v Village of Mah- 
tomedi, 292 NW 187, 207 Minn 
618. 

Water supply system not “water pow¬ 
er” 

An individual’s water supply sys¬ 
tem. in public highways of township 
did not come within term "water 
power" as used in statute —Kuehn v 
V'lllage of Mahtomedi, supra. 

57. Minn —Kuehn v Village of Mah- 
tomedi, supia 

58. S C —Corpus Juris quoted In 
De Treville v Groover, 65 S B 2d 
232, 241, 219 SC 313 

67 C J p 1177 note 30 
69- Tex—^Harding v Watson, Civ 
App, 91 S W2d 956 
60. Tex—^Harding v Watson, supra 
Purchasers of lots in new town 
could not assert claim to easement 
in water system or right to control 
and operate it and fix rates by virtue 
of alleged parol representations and 


exclusive privilege granted to an individual in re¬ 
spect of furnishing a water supply is restricted in 
Its operation by the terms of the grant In gen¬ 
eral the question as to what obligations are imposed 
on the grantee of a franchise is determinable from 
the terms of the grant,64 but in determining the 
question the long-continued practical construction of 
the franchise by the parties thereto is entitled to 
great weight and may, under certain circumstances, 
prevail ^ permit to an individual to constiuct 
and maintain pipes in the streets to supply the in¬ 
habitants with water has been regarded as a license, 
carrying with it possibility of interest 6® An ease¬ 
ment granted for the maintenance of a water dis¬ 
tribution system in certain streets should be con¬ 
strued in accordance with the intent of the parties 
as determined by the language of the grant 6*^ 

The right of an individual owner of a water sys¬ 
tem to recover from a municipal corporation dam¬ 
ages naturally and necessarily flowing from the 
physical destruction of plaintiff’s business has been 
recognized ®8 The right of the owner of a water 
system to abandon operation has also been recog¬ 
nized®® with the limitation that under certain cir¬ 
cumstances patrons should be given a reasonable 
time in which to provide themselves with water 

§ 245. Duration of Franchise or Privilege, and 
Revocation, Cancellation, or For¬ 
feiture 

The privilege of laying and maintaining water pipes 
in streets may be limited to a grant for a reasonable 
time. A franchise may be forfeited and canceled under 
proper conditions. 

Where the governing body of a municipality has 
no authority to grant in perpetuity the privilege of 

66. Vt —Barre v McFarland, 73 A. 

577, 82 Vt 310 
67 C J p 1176 note 28 

67- Mass —^Flower v Suburban Land 
Co, 123 NB 2d 218 

Easement construed 

In deed granting exclusive ease¬ 
ment for maintenance of water dis¬ 
tribution system in certain streets 
"subject only to rights taken by emi¬ 
nent domain," quoted words qualified 
easement granted and such easement 
was not exclusive of rights taken by 
eminent domain by town for high¬ 
way purposes—Flower v. Suburban 
Land Co, supra. 

68. NT—Boyer v. Little Falls, 3S 
NTS 1114, 5 App Div L 
67 C J p 1177 note 29 

69- Tex—^West v, Probst, Com App,. 
6 SW2d 96 


promises made by owners of townsite, 
including water system, when they 
sold lots, even though purchasers had 
operated and repaired system at their 
expense from time to time —Harding 
V Watson, supra 

61. XJ S —City of Pocatello v Mur¬ 
ray, DC Idaho, 206 F 72, aflarm- 

I ed 214 F 214, 130 CCA 628 

62. U S —Stem V Bienville Water 
Supply Co, CCAla, 34 F 145, af¬ 
firmed 11 S Ct 892, 141 U S 67, 35 
LBd. 622 

63. US—Stein V Bienville Water 
Supply Co, CCAla., 11 SCt 892. 
141 US 67, 35 LBd 622. 

67 C J p 1177 note 34 

64. U S —City of Pocatello v. Mur¬ 
ray, DC Idaho, 206 F 72, afllrmed 
214 F 2X4, 130 CCA- 628. 

67 C J p 1177 note 36 

65. U S —City of Pocatello v- Mur¬ 
ray, supra, 

67 C J p 1177 note 37. 

92 


70. Tex.—West v, Probst, supra. 
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laying and maintaining water pipes in streets, a 
grant may properly be limited to a grant for a 
reasonable time in the absence of any restriction in 
this regard either in the municipal charter or in the 
grant itself,and the question of the revocation of 
the grant, where it has been followed by a sub¬ 
stantial expenditure for the benefit of the mu¬ 
nicipality, must be considered with reference to the 
time which will satisfy requirements of equityJ^ 
The view has been expressed that a permit to an 
individual to construct and maintain pipes in the 
streets to supply the inhabitants with water may 
become irrevocable *^3 An individual who main¬ 
tains, under a revocable license, pipes in the streets 
of a municipality to deliver water, cannot, it has 
been held, recover damages from the municipality 
for not allowing him to carry on the business 

Cancellation or forfeiture of franchise While 
forfeitures are not favored by the law,'^5 under 
proper conditions equity will forfeit and cancel a 
franchise,*^® but a municipality which seeks forfei¬ 
ture must come into court with clean hands and 
must be willing to do equity Notice to the gran¬ 
tee of the municipality’s intention to bring suit to 
cancel for nonperformance of the grantee’s obliga¬ 
tions IS not required,*^^ at least where the grantee 
had, for some time pnor to suit, knowledge of the 
municipality’s claim that the grantee was not ful¬ 
filling his obligations 

Failure of the grantee to furnish an adequate sup¬ 
ply of water as required by the franchise may be 
ground for cancellation and forfeiture,^® and in 
such case whether or not the grantee has furnished 
an adequate supply as required by his franchise 
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must be determined with reference to the rule of 
reasonable use.*^ A provision of a waterworks 
franchise that, if the grantee shall not furnish an 
adequate supply, the municipality may bring in an 
additional supply is not necessarily an exclusive 
remedy so as to preclude such municipality from 
maintaining a suit to forfeit the franchise for the 
grantee’s failure to furnish an adequate supply, 
nor IS the fact that the municipality might rescind 
by resolution a defense to the suit Where in such 
case the grantee relied on waste of water on the 
part of consumers as defense it will be presumed, 
where he contracted for a flat-rate system, that he 
contemplated such extravagance of use as is or¬ 
dinarily and necessarily incident to such system, 
and he has the burden of proving waste where there 
is evidence of lack of sufficient water to supply all 
reasonable needs in a suit to cancel a franchise 
for nonperformance of the grantee’s obligations, an 
absolute decree for cancellation rather than ^ con¬ 
ditional decree for cancellation unless the grantee 
should, within a reasonable time prescribed, comply 
with certain conditions has been deemed proper 
where such absolute decree would best se.rve the 
ultimate inteiests of the parties 

§ 246. Control and Regulation by State Au¬ 
thorities 

A waterworks system owned and operated by a 
private individual Is subject to regulation by a statc<^ 
regulatory body. 

While, under certain statutes, a waterworks sys¬ 
tem owned and operated by a private individual has 
been regarded as a public utility^*^ and, as such, sub¬ 
ject to regulation by the state regulatory body,®^ the 


71. Vt—City of Barre v Perry & 
Scribner, 73 A. 674, 82 Vt 301 

67 C J p 1177 note 40 

72. Vt—City of Barre v Perry & 
Scribner, supra 

67 C J p 1177 note 41 

73. Vt —City of Barre v McFarland, 
73 A 577, 82 Vt 310 

74. Ky—Kevil v Princeton, 118 S 
W 363 

75. U S —City of Pocatello v Mur¬ 
ray, DC Idaho, 206 F 72, affirmed 
214 P 214, 130 CCA 628 

76. tJ S —City of Pocatello v. Mur¬ 
ray, supra 

67 C J p 1178 note 45. 

77. U S —City of Pocatello v Mur¬ 
ray, supra 

78. tJ S —City of Pocatello v Mur¬ 
ray, supra- 

79. U S —City of Pocatello v. Mur¬ 
ray, supra. 


80. TJ S —City of Pocatello v Mur¬ 
ray, supra. 

81. TJ S —City of Pocatello v Mur¬ 
ray, supra 

82. TJ S —City of Pocatello v Mur¬ 
ray, supra. 

83. TJS—City of Pocatello v Mur¬ 
ray, supra 

67 C J p 1178 note 52 

84. TJ S —City of Pocatello v. Mur¬ 
ray, supra 

85. TJ S —City of Pocatello v. Mur¬ 
ray, supra. 

86. TJ S —City of Pocatello v Mur¬ 
ray, supra 

67 CJ p 1178 note 55. I 

87 . jj s —^van Dyke v Geary, Anz , 
37 set 483, 244 US 39, 61 L Ed 
973 

Vt—^McFeeters v Parker, 30 A 2d 
300, 113 Vt 139 

landowner supplym^r water to ven¬ 
dees and others 

The supplying of water by land- 
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owner and predecessors in interest, 
without franchise from county com¬ 
missioners, to vendees and certain 
others in an unincorporated village 
for a nominal charge and not for 
profit, was held insufficient to con¬ 
stitute the water system a public 
utility—Clark v Olson, 31 P 2d 634, 
177 Wash 237, 93 ALK 210 

88. U S —^Van Dyke v Geary, Anz , 
37 set 483, 244 US 39, 61 L Ed 
973 

Vt—McFeeters v Parker, 30 A 2ci 
300, 113 Vt 139 

I Order to rehabilitate and reconstruct 
The Public Service Commission's 
order authorizing individual owning 
water utility “to take whatever steps 
were necessary to rehabilitate and re¬ 
construct the water works system,” 
etc, did not authorize reorganization) 
of a water corporation under statute 
relating to reorganizations —Webster 
V Joplin Water Works Co, 177 SW 
2d 447. 352 Mo 327 
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View has been expressed that an individual does not 
become a ^‘public utility’^ within the meaning of 
some statutes so as to become subject to the regula¬ 
tory authority of the board of public utility com¬ 
missioners unless he owns, operates, manages, or 
controls a water plant or system for public use un¬ 
der privileges granted by the state 89 The right 
of the owner of a water system to an injunction to 
prevent the enforcement of an order of the state 
regulatory body rcquiiing such owner to extend the 
system to supply additional consumers in territory 
outside that already served has been recognized 
where the sufficiency of the supply for the territory 
already being served is questionable 

Under some statutes the owner of a water system 
may not transfer it without the authorization of 


the state public service or utility commission,^! and 
a transfer without such an authorization is void 
Some statutes lequire that the owner of the system 
shall make the application to sell,and the com¬ 
mission may not act, in this regard, on the applica¬ 
tion of the proposed transferee or purchaser So, 
the view has been taken that the commission is 
concerned only with the question as to whether the 
proposed transfer will be injurious to the rights 
of the public^s and that it has no authority to deter¬ 
mine whether or not a valid contract of sale has 
been made®® or whether either party has a valid 
claim against the other on such a contract,®"^ if an 
owner does not desire to sell the commission cannot 
compel him to do so,® 8 nor can it determine that 
the owner should carry out his contract to sell on 
his refusal to do so ®® 


D PUBLIC SERVICE WATER COMPANIES 


§ 247. Status and Character 

A corporation engaged in the furnishing of water to 
a municipality and its inhabitants is a public utility 
and subject to regulation and control. 

A corporation engaged in the furnishing of a 
supply of water to a municipality and its inhabitants 
has bfeen variously regarded as a quasi-public cor- 
porjj^ion,! a public service corporation,® and a public 


utility,® serving a public use,^ exercising in some 
degree at least, a governmental agency,® and is, 
therefore, entitled to the support and protection of 
the police power in discharging its functions ® Such 
a corporation is affected with a public interest,*^ 
and subject to regulation and control by the public 
authorities for the public benefit,® notwithstanding 


^'9. N J —Junction Water Co v Rid- 
» die, 155 A 887, 108 N J Eq 523 
67 CJ p 1178 note 58 
90 US —Van Dyke v Geary, Ai iz , 
218 F 111, affirmed 37 S Ct 483, 244 
U S 39, 61 LEd 973 

91. Cal—^Hanlon v Bshleman, 146 P 
656, 169 Cal 200 

Mo—^Webster v Joplin Water Works 
Co, 177 SW2d 447, 352 Mo 327 

92. Mo —^Webster v. Joplin Water 
Works Co, supra 

Purchase m good faitli 

WTiere person who sold water util¬ 
ity to coiporation was the majority 
stockholder, pi esident, member of 
board of directors, and manager of 
the corporation, and knew or was 
charged with knowledge that no order 
of Public Service Commission author¬ 
izing the sale had been made, corpo¬ 
ration was not a purchaser in good 
laith foi value entitled to insist on 
\alidity of the sale—^Webster v Jop¬ 
lin Water Works Co , supra 

93- Cal—^Hanlon v Eshleman, 146 
P 656, 169 Cal 200 
€7 C J p 1178 note 61 

94. Cal —^Hanlon v Eshleman, supra 

95. Cal —^Hanlon v Eshleman, supra 

96. Cal —^Hanlon v Eshleman, supra 
97- Cal —^Hanlon v Eshleman, supra 
98> Cal.—^Hanlon v Eshleman, supra. 


99. Cal —^Hanlon v Eshleman, supra 

1. Cal —Coast Counties Real Estate 
&, Investment Co v Monterey 
County Waterworks, 271 P 415, 96 
Cal App 269 

67 C J p 1179 note 69 
Water company with power of emi¬ 
nent domain 

Pa—Borough of Mt Union v Kunz, 
139 A 118, 290 Pa. 356 

2. Ky—Rash v Louisville & Jeffer¬ 
son County Metropolitan Sewer 
Dist, 217 SW2d 232, 309 Kv 442 
Water corporations are sometimes 

referred to as public service coipo- 
rations but are neither municipal cor¬ 
porations nor quasi-municipal corpo- 
lations—Kennelly v Kent County 
Water Authoiity, 89 A 2d 188, 79 R I 
376 

3. NT —City of New Rochelle, on 
Complaint of Conlon, v Burke, 43 
NE 2d 463, 288 NY 406 

Tenn —Nashville Water Co v Dun¬ 
lap, 138 SW2d 424, 176 Tenn 79 

4. Cal —City of San Leandro v Rail¬ 
road Commission, 191 P 1, 183 Cal 
229 

67 C J p 1179 note 70 

5 US —Moore v New Orleans Wa¬ 
terworks Co, CCLa, 114 P. 380 
67 C J p 1179 note 71 
Operatmg facility of city 

The Louisville Water Company, j 
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though a corporation and a separate 
entity, is as a practical matter not 
only a public service company but 
an operating facility of the city of 
Louisville—Rash v Louisville & Jef¬ 
ferson County Metropolitan Sewer 
Dist, 217 SW2d 232, 309 Ky 442 
6 US—Moore v New Orleans Wa¬ 
terworks Co, CCLa, 114 P 380— 
Walla Walla Water Co v Walla 
Walla, CeWash, 60 F 957, affirm¬ 
ed 19 set 77, 172 US 1, 43 L Ed 
341 

7. N J —State v Traffic Tel Work¬ 
ers’ Federation of N J, 66 A 2d 
616, 2 N J 335, 9 A L R 2d 854 
8 N J —Hackensack Water Co v 
Ruta, 69 A 2d 321, 3 NJ 139 
N T —City of New Rochelle, on Com¬ 
plaint of Conlon, v Burke, 43 NE 
2d 463, 288 NY 406 
Tenn—Nashville Water Co v Dun¬ 
lap, 138 SW2d 424, 176 Tenn 79 
67 C J p 1179 note 73 
Regulation and control with respect 
to 

Construction and operation of wa¬ 
terworks see infra § 261 
Establishment of rates see infra §§ 
291-296 

Public utilities providing water are 
subject to special regulation by the 
state beyond that imposed on private 
industry generally—State v Traffic 
Tel Workers’ Federation of N J, 66 
A 2d 616, 2 N J 335, 9 A.L R 2d 854. 
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it does not exercise all its powers and privileges ® 

Determination of chaiactor as public utility The 
fact that a corporation is, by its articles of incor¬ 
poration, empowered to supply water does not, of 
Itself, constitute proof that it is engaged in a public 
service,^® and in determining whether a company 
supplying water is a public utility its mode of op¬ 
eration and the nature of its service are control¬ 
ling It cannot be so classed until it engages in 
public service oi holds itself out to serve the public 
for compensation ,^2 is not enough that it merely 
supply water to one individual or corporation oi to 
a privileged few,^^ even though by its character it 
is authorized to distiibute water in such a manner 
as would render it a public service corporation 
A company whose business js confined to selling wa¬ 
ter under contract to other companies or municipal¬ 
ities which in turn distribute and sell to the public 
is operating a water system for a public use and 
it IS immaterial that the sale of water is at whole¬ 
sale 

§ 248. Incorporation, Organization, and Con¬ 
solidation 

A water company may be incorporated or organized 
under general or special laws 
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In accordance with the requirements of the par¬ 
ticular jurisdiction involved, a water company may 
be incorporated or organized under general^^ qj- 
specially laws Under some statutes it is a pre¬ 
requisite to the incorporation of such a company 
that It should obtain the consent of the municipality 
which it proposes to supply wnth water,^^ and under 
such a statute the city may lawfully condition its 
consent on terms protective of its public interest and 
germane to the subject 20 The city’s grant of its 
consent does not carry with it a grant of an exclu- 
si\ e franchise to the company 2i A statute provid¬ 
ing that aftei approval of an application for per¬ 
mission to form a water company the persons named 
therein shall organize as a water company has been 
held not to require that the original applicants shall 
alone be members of the corporation,22 and the fact 
that names in addition to those contained in the 
application are contained in the certificate of in¬ 
corporation does not make the incorporation in¬ 
valid 22 

An application for a charter must be made in 
accordance with statutory regulations and pro\:- 
sions 24 Where a charter sets out the corporate 
purposes provided for in one statute, the company 
will be held to be organized under that statute,2^ 


9. Tenn —Nashville Water Co v 
Dunlap, 138 S W 2(1 424, 176 Tenn 
79 

10 Cal—Del Mar Water, Light & 
Power Co v Eshleman, 140 P 591, 
167 Cal 6«6 
67 C J p 1179 note 75 
Determination of public character of 
utilities generally see Public Utili¬ 
ties § 2 

11. Miss —Hinds County Water Co 

V Scanlon, 132 So 567, 159 Miss 
757 

12. Miss —Hinds County Water Co 

V Scanlon, supra 
67 C J p 1179 note 77 
Pindings of commission 

Under statute, findings of Railroad 
Commission that water company was 
public utility, and that it was oper¬ 
ating a water system for compensa¬ 
tion, was conclusive, unless the evi¬ 
dence was without conflict, and the 
Question therefore one of law—Del 
Mar Water, Light & Power Co v 
Eshleman, 140 P 691, 167 Cal 666, 
rehearing denied 140 P 948, 167 Cal 
666 

13 Pa—Borough of Ambndge v 
Public Service Commission of Penn¬ 
sylvania, 165 A 47, 108 Pa Super 
298 

67 C J p 1179 note 78 

14. Miss—^Hinds County Water Co 

V Scanlon, 132 So. 567, 169 Miss 
767. 


15. N J —East Jersey Water Co v 
Board of Public Utility, 119 A 679. 
98 N J Law 449—^Acquackanonk 

Water Co v Board of Public Util¬ 
ity Com’rs, 118 A 535, 97 N J Law 
366 

16 N J —Acquackanonk W'ater Co v 
Board of Public Utility Com'rs, su¬ 
pra 

17. Cal—Piitchard v Crestline Vil¬ 
lage Mut Service Co, 212 P 2d 
526, 95 Cal App 2d 151 
Me —Hodges v South Berwick Wa¬ 
ter Co, 26 A 2d 646, 139 Me 40 
67 C J p 1180 note 83 
Incorporation and organization of cor¬ 
porations generally see Corpora¬ 
tions §§ 23-03 

18 Mass—Inhabitants of Town of 
Holliston V Holliston Water Co , 27 
NE 2d 194, 306 Mass 17 
Pa —In re Lower Ormrod Community 
Water Ass'n, 78 PaDist & Co 626 
—Application for Incorporation of 
Water Ass'n, Com PI, 24 Leh L J 
390 

67 C J p 1180 note 83 
19. U S —Cunningham v Cleveland, 
Tenn, 98 P 657, 39 C C A 211 
67 C J p 1180 note 8 4 
Resolution of common council as con. 

dition precedent to legal existence 
Mich—^Attorney General v Hanchett, 
4 NW 182, 42 Mich 436 
14 C J p 119 note 55 
Revocation of consent 

Where franchise to use streets was 
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granted by legislature to water com¬ 
pany, and city board of estimate suc¬ 
ceeded to powers of authorities of 
old town, board of estimate could not 
by resolution without notice or heal¬ 
ing revoke consent previously grant¬ 
ed by old town to incorporatois of 
company, which approval the statute 
required merely as a step preliminary 
to incorporation, so that board of es¬ 
timated resolution had no effect on 
right of company to use city streets 
—In re New York Water Sei\icc 
Corp, 67 NYS2d 850, affirmed 69 N 
Y S 2d 508, 271 App Div 1019, affirmed 
73 NE2d 724, 296 NY 1016 
20. N J —Lake v Ocean City, 41 A. 
427, 62 N JLaw 160 

21 NY—Matter of Brooklyn, 38 N, 
E 983, 143 NY 596, 26 LRA 270 

Grants of exclusive rights or privi¬ 
leges see infra § 252 

22 NT—^^Valton Water Co v Vil¬ 
lage of Walton, 203 NYS 343, 207 
AppDiv 708, reversed on other 
grounds 143 NE 786, 144 NE 889, 
238 NY 46, 555 

23. NY—Walton Water Co v Vil¬ 
lage of Walton, supra 

24 Pa —In re Portland Water, etc , 
Co, 13 PaDist 659, 29 Pa Co 180. 
67 C J p 1180 note 87 

25. U S —^Etowah Light & Power Co 
V Yancey, C C Tenn, 197 P 845, 
appeal dismissed 199 P 988. 117 C. 
CA 663. 
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and this is true, although an attempt is made in the 
charter to insert certain powers given under another 
statute 26 The charter of a water company con¬ 
ferring powers and imposing duties appropriate to a 
public utility IS itself a public profession, 27 and 
when accepted becomes of binding force,2 8 and must 
be taken as a whole with all its conditions and 
burdens, as well as its privileges 

Members and stockholders The eligibility of a 
person for membership m a water company may 
depend on the provisions of its charter and bylaws, 
and where a person has qualified under such pro¬ 
visions, it has been held that the hoard of directors 
may not refuse to admit him to membership 31 The 
stockholders in a water company hold the same 
relation to the corporation that any stockholder 
holds to a private corporation 32 They have the 
same rights and liabilities,33 and the same rules as 
to the maintenance of suits apply 34 

Consolidation A statute which authorizes the 
merger of corporations engaged m the same or 
similar line of business does not authorize a merger 
of a water company with an electric light, heat, and 
power company 36 After a merger of several water 


companies the consolidated company has all the 
franchises, rights, and privileges of each of its 
constituent companies 36 A statute providing that 
water companies organized before a certain date 
may consolidate without losing the power of eminent 
domain is not invalid as discriminatory or class 
legislation 37 

§ 249. Officers and Agents 

Officers and agents of private corporations are 
discussed in Corporations §§ 715-932 

Examine Pocket Parts for later cases. 

§ 250 Grants of Privileges or Franchises 

A franchise to use the streets and highways for the 
purpose of maintaining and operating a system of water¬ 
works IS the subject of a grant from the state which 
can be made only by the duly constituted authorities 
to whom the legislative power in this particular has been 
delegated 

The right or privilege to use the streets and high¬ 
ways for the purpose of maintaining and operating 
a system of waterworks is considered to be a 
franchise, 38 and is a subject of a grant from the 


26. U S —Etowah Light & Power Co 
V Yancey, supra 
67 C J p 1180 note 92 

27 Tenn —Nashville Water Co v 
Dunlap, 138 SW2d 424, 176 Tenn 
79 

28 Tenn —Nashville Water Co v 
Dunlap, supra. 

‘Contract 

A water company entered into a 
contract with the commonwealth by 
accepting charter—In re Opinion of 
the Justices, 14 NB 2d 468, 300 Mass 
607 

29 Tenn—^Nashville Water Co v 
Dunlap, 138 S W 2d 424, 176 Tenn 
79 

30 Ariz—Porterfield v Black Bill 
& Doney Parks Water Users’ Ass’n, 
210 P 2d 335, 69 Ariz 110 

Pa—Usiak v Milnesville Water Co¬ 
op Ass'n, Com PI, 42 LuzLegReg 
171 

31 Ariz —Porterfield v Black Bill & 
Doney Parks Water Users’ Ass’n, 
210 P 2d 335, 60 Ariz 110 

32 Wash —Opportunity Christian 

Church V Washington Water Power 
Co, 238 P 641, 136 Wash 116 

33 Cal—Pritchard v Whitelock, 212 
P2d 631, 95 CalApp2d 144 

Contract for sale of stock 
Del —Claude Banta, Inc , v Wilming¬ 
ton Suburban Water Co, 46 A 2d 
876, 29 DelCh 148 
Distribution of profits 

A mutual stock corporation formed 
»to furnish water to stockholders at 


cost was a non-profit corporation in 
the sense that there could be no dis¬ 
tribution of profits to shareholders 
pnoi to dissolution—Pritchard v 
Crestline Village Mut Service Co , 212 
P 2d 526, 95 Cal App 2d 151 
Voting rights 

(1) Where bylaws of nonprofit 
stock corporation formed under Gen¬ 
eral Corporation Law to supply water 
to stockholders provided for voting 
rights in proportion to shares held 
and corporation had been formed and 
operated under General Corporation 
Law, voting rights were property 
rights not affected by revision of Gen¬ 
eral Non-profit Corporation Law, and 
stockholders would not be required 
to vote as members—Pritchard v 
Crestline Village Mut Service Co, 
supra. 

(2) Where city having right to he 
stockholder of private water company 
held majority of company’s stock and 
voted It at annual stockholders’ meet¬ 
ing by duly authorized officer, direc¬ 
tors elected by such vote were duly 
elected—Peterson v Taggart, 36 P 2d 
1086, 1 Cal App 2d 468 

34. Wash —Opportunity Christian 

Church V Washington Water Power 

Co, 238 P 641, 136 Wash 116 
67 CJ p 1180 note 94 

Injunctive relief 

Where bylaws of nonprofit corpo¬ 
ration formed to furnish water to 
stockholders at cost provided shares 
were to attach to lots in area serv¬ 
iced and pass with title thereof, as¬ 
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sessment levied against lots, Irre¬ 
spective of whether lots had shares 
attached or service connection, as 
maintenance charge, not authorized 
under bylaws and not related to 
amount of water used or furnished to 
respective lots or to cost of produc¬ 
tion and delivery, was void as beyond 
power of corporation, and its collec¬ 
tion would be enjoined on petition of 
minority shareholders, notwithstand¬ 
ing diiectors did not plan to enforce 
and collect levy —Pritchard v White- 
lock. 212 P2d 531, 95 Cal App 2d 144 
35. Pa—In re Hummelstown Water 
Co , etc , 15 Pa Dist 532 

36 N J —^Plainfleld-Union Water Co 
V Inhabitants of City of Plainfield, 
87 A 448, 84 N J Law 634 
67 C J p 1181 note 98. 

37. Pa—^Reeves v Philadelphia Sub¬ 
urban Water Co, 135 A 362, 287 Pa 
376, 136 A 526, 288 Pa 418 
67 C J p 1181 note 1. 

38 US —City of Tulsa v South¬ 
western Bell Telephone Co, CCA 
Okl, 75 F 2d 343, certiorari denied 
55 set 656, 295 US 744. 79 L Ed 
1690—Griffin v Oklahoma Natural 
Gas Corporation, CCA Kan, 37 P 
2d 545 

26 C J p 1012 note 62 
Grants of franchises generally see 
Franchises §S 9-19. 

“It IS everywhere agreed that the 
right to lay pipes m public highways 
IS itself a franchise ’’—^Nashville Wa¬ 
ter Co V Dunlap. 138 S.W.2d 424, 427, 
176 Tenn 79. 
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state,39 which can be made only by the duly con¬ 
stituted authorities to whom the legislative power 
in this particular has been delegated The legis¬ 
lative requirements for granting a franchise,^! par¬ 
ticularly directions as to the form and manner of 
granting,^2 must be strictly observed, and an agency 
of the state in making the grant cannot limit the 
authority of its principal ^3 Xhe terms of a fran¬ 
chise, as proposed m the published notice of ap¬ 
plication, cannot be materially changed after the 
notice, or after the question has been submitted to 
a vote of the people as originally drawn 

If required by statute, a company which supplies 
water to the public must obtain a permit from the 
health department of the state,45 Under a statute 
which vests the city with the exclusive control and 
regulation of public utilities located within its 
boundaries or operated principally for its benefit, 
a water company so located or operated need not 
secure a certificate of authority to do business in 
that city from the public utilities commission of 
the stated® The question of the right of a water 
company to lay its mains in the public streets must 
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I be raised by a direct action instituted for this pur¬ 
pose, and the right may not be attacked collaterally 
in another proceeding ^7 A grant of a franchise 
by a municipality cannot be avoided on any ground 
other than its illegality.43 

Necessity for obtainiftrff consent of municipality 
If a statute or the charter so provides, a water com¬ 
pany must obtain the consent or permission of the 
local authorities before occupying the public streets 
for its purpose if the company has laid its 
pipes before the enactment of such a statute it 
need not secure the consent of the city^® Where 
the statute requires consent of the city to the in¬ 
corporation of the water company, as well as to 
the privilege to lay pipes in the streets, the consent 
to laying the pipes may be given at the same time 
as the consent to the incorporation 

A water company may obtain the right to lay 
and maintain pipes in streets and highways from 
the legislature of the state,53 and if the right to lay 
its pipes and mains in the streets of a city or town 
IS granted to a water company by its charter or 
the general statute regulating the subject, such 


39. Mo —state ex inf McKittnck ex 
lel City of Spring-field v Spring- 
field City Water Co, 131 S W 2d 
525, 3t5 Mo 6 

67 C J p 1181 note 3 

40. Wis—^Washburn Water Works 
Co V Washburn, 108 NW 194, 129 
Wis 73—State v Portage City Wa¬ 
ter Co, 83 NW 697, 107 Wis 441 

67 C J p 1181 note 3 
Grants of franchises or licenses to 
use streets generally see Municipal 
Corporations §§ 1716-1743 
City 

Where a city, m addition to a grant 
of general powers, has been express¬ 
ly given the right to erect water¬ 
works, It possesses the power to 
grant the corporation a franchise to 
supply the inhabitants with water 
—Andrews v National Pdy, etc, 
Works, Wis, 61 F 782, 10 CCA 60 

41. Minn —Country Club District 
Service Co v Village of Edina, St 
Paul Fire & Marine Ins Co , Inter¬ 
vener, 8 NW2d 321, 214 Minn 26 

iSonslderation 

The possibility that village might 
acquire title to water system, in¬ 
cluding improvements made from 
funds obtained by loan, in case util¬ 
ity failed or neglected to operate 
the system constituted sufficient con- 
-sideration within requirement of stat¬ 
ute for issuance of original franchise 
and of amendment to franchise au¬ 
thorizing mortgage —Country Club 
District Service Co v Village of Edi¬ 
na, St Paul Fire & Marine Ins Co, 
Intervener, supra. 

94 C J S —7 


42- Ky—Thomas v City of Horse 
Cave, 61 SW2a 601, 249 Ky 713 
67 C J p 1181 note 4 
Ordinance 

(1) Franchise to operate existing 
water plant and to make extensions 
and betterments may be granted by 
ordinance without referendum —^As- 
plund V Santa F6, 244 P 1067, 31 N 
M 291 

(2) City water franchise was val¬ 
id although language of ordinance di¬ 
recting sale thereof indicated that 
council proceeded on theory that fran¬ 
chise could not be granted until after 
sale thereof —Thomas v City of 
Horse Cave, 61 SW.2d 601, 249 Ky 
713 

Public bidding 

Where several years had elapsed 
after granting of original water 
franchise to utility company and vil¬ 
lage had amended franchise so that 
any title which village might acquire 
to water system under provisions of 
franchise would be subject to mort¬ 
gage and had adopted resolution ap¬ 
proving mortgage, the village could 
not claim invalidity of original fran¬ 
chise because it was granted without 
public bidding as required by statute 
—Country Club Dist Service Co v 
Village of Edina, St Paul Fire & Ma¬ 
rine Ins Co, Intervener, 8 NW2d 
321, 214 Minn 26 

43. U S —Southern California Utili¬ 
ties V City of Huntington Park, C 
C A Cal, 32 F 2d 868, certiorari de¬ 
nied 50 set 36, 280 US 587, 74 L 
Ed 636 

67 C J p 1181 note 5 
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44. Iowa—^Hall v Cedar Rapids, 88 
NW 448, 115 Iowa 199 

45 Pa—In re Public Supply of Wa¬ 
ter, etc, 10 PaDist & Co 570 

67 C J p 1182 note 12 

46. U S —Kansas Gas & Electric Co 
V City of Cherry vale, Kan, 221 F 
237, 137 CCA 93 

Jurisdiction of public service com¬ 
missions over water companies see 
infra §261 

47. U S —Franklin Trust Co v Pen¬ 
insular Pure Water Co, Va, 161 F 
855, 89 CCA 49 

N J —^Mueller v Egg Harbor City, 
26 A 89, 55 N J Law 245 

48. Ky—Schoening v Paducah Wa¬ 
ter Co. 19 SW2d 1073, 230 Ky 
453 

67 C J. p 1181 note 10 

49. NJ—^Woodbridge Tp v Middle¬ 
sex Water Co, Ch, 68 A 464 

67 C J p 1182 note 21 

Supervision and control by munici¬ 
pal authorities of use of streets by 
water company see infra § 256 

50. NY—City of New York v Citi¬ 
zens' Water Supply Co of New¬ 
town, 198 NYS 816, 204 App Div 
783, affirmed 143 NE 753, 237 N 
Y. 587 

67 C J p 1182 note 22 

51. NJ—Woodbndge Tp v Middle¬ 
sex Water Co , Ch, 68 A 464 

52. N J —Hackensack Water Co v. 
Ruta, 69 A 2d 321, 3 NJ 139. 

67 C J p 1182 note 16. 
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right cannot in the absence of constitutional provi¬ 
sion be denied by the municipality, nor is it neces¬ 
sary to obtain its permission ,53 and this applies not 
only to the municipality which is to be supplied with 
water, but also to the laying of mams in the streets 
of a city or town which is situated between the 
source of supply and the city to be served,but, 
if the water company has merely the right to lay 
Its mams and pipes, it must obtain the consent of 
the municipality before it can supply it with wa¬ 
ter 55 If the right to occupy the streets is given by 
statute and the city withholds its formal permit, it 
may be restrained by injunction 56 

§ 251. - Nature and Scope in General 

A franchise granted to a water company constitutes 
a contract after it is accepted and acted on in accord¬ 
ance With its terms The franchise is governed by the 
same rules of construction as are applicable to franchises 
generally 

The grant of a franchise to a watei company con¬ 
stitutes a contract after it is acccptcd^^ and acted 
on in accordance with its terms,58 and the rights ac- 


94 C.J.S. 

quired under it are propeity,^^^ within the protection 
of the federal Constitution 

Rules of construction. The same rules of con¬ 
struction that are applicable to franchises generally 

govern the construction of a grant of a privilege 
or franchise to a public service water companv 
Such a grant of a privilege or franchise is to be 
strictly construed against the company,®2 and am¬ 
biguities and doubts are to be resolved in favor of 
the public,®3 but, m the construction of a grant of 
power to condemn private property by right of 
eminent domain, the tendency has been said to be 
liberally to construe grants m favor of the com¬ 
pany 

While a provision will not be read into a fran¬ 
chise by implication,®5 a franchise will not be con¬ 
strued so as to be meaningless,®® and, if a strict con¬ 
struction would be highly penal and destructive as 
to both the city and the company, the court will 
favor a liberal construction to preserve the sub¬ 
stantial rights of both parties ®'^ If material rights 
have been acquiied under a certain construction, 


53- Pa—^New Cumberland Borough 

V Riverton Con«?ol Water Co, 81 
A 799, 232 Pa 531 

67 C J p 1182 note 17 
54 NY —Pelham Manor v New 
Rochelle Water Co , 38 NE 711, 143 
NT 533 

67 C J p 1182 note IS 
55. NY—Rochester v Rochester, 
etc, Water Co, 82 NE 154, 189 N 

Y 323 

67 C J p 1182 note 19 
56 Md —Baltimore v Baltimore 
County Water Co, 52 A 670, 95 Md 
232 

67 CJ p 1182 note 20 

57- Ind—Seymour Water Co v City 
of Se 3 ^our, 197 NE 701, 102 Ind 
App 56 

67 C J p 1181 note 6 
Action for hreacli 
Where water company’s proceeding 
in nature of mandamus to obtain per¬ 
mits necessary to operate under its 
franchise was dismissed on ground 
that exercise of power of eminent 
domain had rendered the application 
academic, water company could main¬ 
tain action against city for breach 
of Its franchise —New York Water 
Service Corp v City of New York, 
116 NYS2d 290, 201 Misc 694, af¬ 
firmed 113 NYS 2d 260, 279 App Div 
1048, affirmed 110 NE2d 385, 304 N 
Y 945 

58. Ark—City of El Dorado v Citi¬ 
zens' Light & Power Co , 250 S W 
882, 168 Ark 650 
67 C J p 1181 note 7 

59- U S —Superior Water, Light & 
Power Co. v. City of Superior, Wis. 


44 set 82, 263 US 125, 68 L Ed 
204 

67 C J p 1181 note 8 
GO us —Superior Water, Light & 
Power Co v City of Superior, su¬ 
pra 

67 C J p 1181 note 9 

61 Ky —Prestonsburg Water Co v 
Dingus, 111 SW2d 661, 271 Ky 
240, followed in Prestonsburg Wa¬ 
ter V Neeley, 111 SAV2d 665, 271 
Ky 247 

WVa—Mountain Stale Water Co v 
Town of Kingwood, 9 SE2d 532, 
122 W Va 374 

Construction of grants of franchises 
generally see Franchises §§ 21-23 
Practical construction by parties 
Mo—State ex inf McKittnck, ex rel 
City of Springfield v Springfield 
City Water Co, 131 SW2d 625, 
345 Mo 6 

Particular provisions construed 

(1) The words “unrestricted use" 
in water franchise providing for city’s 
unrestricted use of water for fire 
purposes meant that for the consider¬ 
ation recited, the city without addi¬ 
tional obligation or charge should 
have free use of water for fire pur¬ 
poses without regard to quantity or 
to duration of use—^Prestonsburg 
Water Co v Dingus, 111 S W 2d 661, 
271 Ky 240, followed in Prestons¬ 
burg Water Co v Neeley, 111 S W 2d 
665, 271 Ky 247 

(2) A provision in water franchise 
that pressure should be sufficient to 
force water through 2-inch fire hose 
vertically 46 feet contemplated that 
hose would be equipped with a prop¬ 
er nozzle —Prestonsburg Water Co v 
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Dingus, 111 SW2d $61, 271 Ky 240, 
followed in Prestonsburg Water Co 
V Neeley, 111 S W 2d 665, 271 Kv 
247 

(3) Where town m granting fran¬ 
chise for water plant for term of 
twenty years agreed not to erect or 
maintain plant except if it bought 
plant from franchise holder, the town 
agreed only to refrain from con- 
stiucting a municipal plant during 
initial period of franchise, and did 
not agree to so refrain during any 
extension, the franchise providing 
that if, at expiration of franchise, 
town had not purchased property 
from fianchise holder, the franchise 
should be renewed —Kansas City 
Power & Light Co v Town of Cai- 
rollton, 142 S W 2d 849, 346 Mo 802 
62 Tex—City of Memphis v Brow¬ 
der, Com App , 12 S W 2d 160 
67 C J p 1183 note 26 

63. Or—Copeland v City of Wald- 
port, 31 P2d 670, 147 Or 60 

67 C J p 1183 note 27 

64. Pa—^Reeves v Philadelphia Sub¬ 
urban Water Co, 135 A 362, 136 A 
526, 287 Pa 376 

65. Mo —^Kansas City Power & Light 
Co V Town of Carrollton, 142 S W 
2d 849, 346 Mo 802 

66 Or—City of Joseph v Joseph 
Waterworks Co , 111 P 864, 112 P 
1083, 67 Or 586 

67 C J p 1183 note 30 

67. U S —City and County of Denver 
V Denver Union Water Co, Colo, 
38 set 278, 246 US 178, 62 L Ed 
649 

67 C J p 1183 note 31- 
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they will be protected by the courts A construc¬ 
tion of ambiguous provisions of the franchise by 
one consumer or beneficiar}'' is not binding on others 
who have not acquiesced therein 

Extent of ter>ito>y A water company, by its 
charter or by statute, may be limited to the supply 
of but one municipality or district,70 but, even under 
such restrictions, by permissive meiger with other 
companies similarly chartered, it may supply two or 
more 71 In the absence of statutory or charter re¬ 
strictions a water company may supply more than 
one municipality72 or even supply water outside the 
state of its domicile 73 if the right to supply a cer¬ 
tain territory and vicinity is given, the water com¬ 
pany may supply separate municipalities in that 
vicinity,7^ and this right is not lost by the accept¬ 
ance of another incorporation act or statute which 
does not impair its franchise privileges 75 Where 
the charter of a water company authorizes it to sup¬ 
ply water for a certain city and the towns adjoining, 
it has been held that the right to supply adjoining 
townships is given.76 The teiritory of a water com¬ 
pany is not extended by a consolidation of the 
town, which it is authorized to supply, with another 
town 77 

§ 252. - Exclusiveness of Rights or Privi¬ 

leges 

A water company may be granted an exclusive fian- 
chise, but such a franchise will not be raised by infer¬ 
ence OP implication, or, when expressly granted, extended 
beyond the exact scope of the grant 

An exclusive franchise may be granted to a w ater 
company by the legislature78 or b> a municipality if 


legislative authority has been given to it 79 Where 
an exclusive franchise has been granted the com¬ 
pany will be fully protected not only against other 
incorporated water companies, but also against in¬ 
dividuals and unincorporated associations,and 
the city will be bound not to operate a system of 
waterworks of its own during the life of the fran¬ 
chise,if it does so it may be restrained by in- 
junction82 or the water company may obtain com¬ 
pensation in damages for the consequent diminu¬ 
tion or destruction of the value of its franchise and 
property 83 Where a charter to supply water in 
a certain teiritory gives the exclusive right, a char¬ 
ter will not be granted to another company for that 
teiritory,but, where the charter gives an exclusive 
right to only part of the territory, another company 
may be authorized to do business in that which is 
nonexclusive 85 

While a municipal corporation has no power to 
grant an exclusive franchise to a water company, 
unless authorized by the legislature,88 it may ex¬ 
clude itself from constructing and operating water¬ 
works of its own for the term covered by the con¬ 
tract 87 Notwithstanding a contract with a water 
company may be void in so far as it attempts to cre¬ 
ate an exclusive privilege, it will bind the city to 
pay the price stipulated in the contract as long as 
It accepts the service offered in pursuance of the 
contract 88 

Grants of exclusive privileges will not be raised 
by infeience or implication, or, when expressly 
granted, extended beyond the exact scope of the 


68. Pa—City of Bethlehem v City of 
Allentown, 118 A 643, 275 Pa 110 

67 C J p 1183 note 32 

69. NM—State v Water Supply Co 
of Albuqueraue, 140 P 1059, 19 N M 
36. L.RA1915A 246, AnnCasl916E 
1290 

70. Pa—Bly v White Deer Moun¬ 
tain Water Co, 46 A 929, 197 Pa 
80 

67 C J p 1183 note 34 

71. Pa —Gring v. Spring Water Co , 
20 PaDist 891 

72. Pa.—Forty Port v. Forty Fort 
Water Co, 9 Kulp 241 

73. Iowa—^Dodge v Council Bluffs, 
10 NW 886, 57 Iowa 560 

74- Pa—Croyle v Johnstown Water 
Co, 103 A 303, 269 Pa 484 

75. Pa—Croyle v. Johnstown Water 
Co, supra 

67 C J p 1183 note 40, 

76. N J —^Plainfleld-Union Water Co 
V Inhabitants of City of Plainfield, 
87 A. 448, 84 N J Law 634. 


77 NT —In re Beauty Spring Water 
Co, 118 NTS 659, 134 App Div 
17, affirmed 91 NB 1101, 198 NT 
413 

67 C J p 1183 note 42 

78. Del—Thoioughgood v George¬ 
town Water Co, 77 A 720, 9 Del 
Ch 84 

67 C J p 1184 note 47 

Exclusiveness of franchises general¬ 
ly see Franchises § 22 

Grants of exclusive privileges to use 
streets generally see Municipal Coi- 
porations § 1724 

79. Miss —^Adams v Samuel R Bul¬ 
lock & Co , 47 So 627, 94 Miss 27, 
19 Ann Cas 165 

67 CJ p 1184 note 47—44 C J p 223 
note 63 

Right of municipality to grant exclu¬ 
sive franchise generally see Munic¬ 
ipal Corporations § 1082 d 

80. Pa—^Freeport Water Works Co 
V Prager, 3 Pa Co 371 


la Water Co. Wash, 19 S Ct 77, 
172 US 1, 43 L Ed 341 

67 C J p 1184 note 49 

82 US —^Vicksburg Waterworks Co 
V Vicksburg, Miss, 22 S Ct 585, 185 
US 65, 46 LEd 808 

67 C J p 1184 note 60 

83 Pa—Bennett Water Co v Mill- 
vale, 61 A 1098, 202 Pa 616 

84. Pa —In re Bi yn Mawr Water Co , 

1 PaDist 89, 10 Pa Co 670. 

85 Pa—City of New Castle Water 
Co V West New Castle Water Co , 
18 Pa Co 498 

67 C J p 1184 note 45 

86. Mo —Kansas City Power & Light 
Co V Town of Carrollton, 142 SW 
2d 849, 346 Mo 802 

67 C J p 1184 note 46 

87- Mo —Kansas City Power & Light 
Co V Town of Carrollton, supra 

44 CJ p 179 note 6, p 223 note 65 

88. U S —^Illmoi3 Trust, etc , Bank v 
Arkansas City Water Co , C C Kan , 
67 F. 196. 


81- US—^Walla Walla V Walla Wal- 

99 
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^rant,S9 and, hence, unless a franchise granted is 
very clearly made exclusive, it will not prevent 
grants of similar privileges to a rival or competing 
company,9*^ or prevent the municipality from con¬ 
structing and maintaining its own water supply 
system A city is not precluded from constructing 
a water system of its own by a franchise which pro¬ 
vides that it would not contract with anyone else for 
a supply of water,^^ or by a contract that it would 
not grant to anyone else the right to maintain water 
pipes m the streets.®^ The fact that a city had 
granted the exclusive right to conduct a waterworks 
plant in the city does not preclude it from permitting 
a railroad or manufacturing company to lay pipes in 
the streets so as to obtain water for its own con¬ 
sumption from another source An exclusive 
franchise for a definite term does not prevent the 
city from issuing bonds for and constructing its 
own waterworks to be operated after the franchise 
expires 95 Although the franchise of a water com¬ 
pany is not exclusive, the city may not distribute 
water in that territory if expressly forbidden to do 
so by statute 95 

Loss or termination of exclusive rights, A water 
company may surrender its exclusive rights by lach¬ 
es and acquiescence in the invasion of those rights 
to the extent of the invasion 97 Where a statute 
provides that the right to enjoy the franchise shall 
be exclusive until the company has paid from its 
earnings a dividend equal to a certain per cent of 


its capital stock, the company no longer enjoys an 
exclusive right after it has paid the amount stated 
m the statute.99 

§ 253. - Duration and Termination 

a. In general 

b. Forfeiture 

a. In General 

The franchise of a water company may be perpetual, 
in the absence of a limitation by the terms of the grant 
or the law of the jurisdiction. 

If the duration of a franchise of a water com¬ 
pany IS not limited by the terms of the grant or 
the law of the jurisdiction, it is perpetual,99 but it 
is not perpetual if so limited ^ Where a munici¬ 
pality IS without power to grant a perpetual fran¬ 
chise to a water company, it will not be presumed to 
have intended to do so ^ Where the powers of a 
municipal corporation with respect to the length of 
time for which a franchise of this kind may be 
granted is limited, it has no power whatever to ex¬ 
ceed the specified period,^ and this is also true with 
respect to granting an extension of such a fran¬ 
chise 4 In the absence of such a limitation, the 
grant of a franchise for twenty or thirty years is 
not unreasonable or an abuse of discretion 5 The 
duration of a franchise for a specified period or un¬ 
til the works should be purchased by the munici¬ 
pality has been construed to be indeterminate as to 
time. 5 Under a statute fixing the maximum length 


89- Or—Copeland v City of Wald- 
port, 31 P 2d 670, 147 Or 60 
Pa —In re West Eaton Spring Water 
Co, 9 PaDist 546. 

67 C J p 1184 note 52 

Certificate of convenience and ne¬ 
cessity grranted public utility by Cor¬ 
poration Commission, under wmch 
utility furnished domestic water to 
residents of addition to city, was not 
an exclusive franchise to furnish 
such water—City of Tucson v Polar 
Water Co, 259 P 2d 561, 76 Ariz 126 

90. Pa.—Philipsburgr Water Co v 
Philipsburg Borough, 53 A. 347, 203 
Pa 662 

67 C J p 1184 note 58 

91. 3Nr T —^Westchester Joint Water 
Works No 1 V Village of Pelham, 
265 NTS 491. 148 Misc 349, affirm¬ 
ed 269 NTS 966, 241 App Div 687 

Or—Copeland v City of Waldport, 
31 P2d 670, 147 Or 60 
67 C J p 1186 note 64—44 C J. p 223 
note 64 

92. tJ S —^Washmgton-Oregon Corp 
V City of Chehalis, DC Wash, 202 
P. 591. 

93. Va—City of Norfolk v Norfolk 


County Water Co, 74 S E 226, 113 
Va. 303 

67 C J p 1185 note 66 

94 La—New Orleans Waterworks 
Co V Louisiana Sugar Refinery 
Co, 35 La Ann 1111 

Miss—^Vicksburg Waterworks Co v. 
Tazoo, etc, R Co, 51 So 915, 96 
Miss 807 

95. U S —City of Vicksburg v Hen¬ 
son, Miss, 34 set 95, 231 US 259, 
68 LEd 209 

96. NT—^Platbush Waterworks Co 
V People, 222 NTS 665, 220 App. 
Div 784, 129 Misc 746, appeal dis¬ 
missed 159 NE 876, 246 NT 621 

97. Pa —Edgeworth Water Co, v 
Borough of Sewickley, 164 A. 623, 
309 Pa 425 

98. Pa—^Dorrance v. Bristol Bor¬ 
ough, 73 A 1016, 224 Pa. 464 

67 C J p 1185 note 82 

99 US —City of Livingston v Mon- 
idah Trust, C C A Mont, 261 F 966 

67 C J p 1186 note 73. 

1. US —Bankers* Trust Co v City 
of Raton, NM, 42 SCt 340, 268 U 
S 328, 66 LEd 642 

67 C J p 1186 note 74 

2. US —Boise City Artesian Hot, 
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etc, Water Co v Boise City, Idaho, 
123 F 232, 69 C C A 236 
Oi —Joseph V Joseph Waterworks 
Co, 111 P. 864, 112 P 1083, 67 Or 
586 

3 US —City and County of Denver 

V, New Tork Trust Co, Colo, 33 
set 657, 229 US 123, 57 LEd 
1101 

67 C J p 1186 note 70 

4. Neb—Poppleton v Moores, 93 N 

W. 747, 88 NW. 128. 62 Neb 851, 
67 Neb 388 

5. Ala—Gadsden v Mitchell, 40 So 
657, 146 Ala 137, 117 Am S R 20, 6 
LRA.NS, 781 

67 C J p 1186 note 72 

6. Pa —Borough of Mt Union v Mt 
Union Water Co , 100 A 968, 256 Pa 
616 

Bight to maintain, system imtil pur¬ 
chase 

Under ordinances granting right to- 
construct and operate waterworks 
“for the term of 20 years or until 
purchased by the city," and referring 
to and granting "the exclusive right 
and privilege to use all streets," gi'v- 
ing city right to purchase waterworks 
system at end of 10 years or of any 
5 year period thereafter, water com* 
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of time for which a franchise by the city may be 
granted, a grant for a specified longer period may 
be invalid,*^ but, if it is for an indefinite term, the 
grant is valid for the length of time named m the 
statute * 

A grant of a franchise for the corporate life of 
the grantee has been construed as for a period of 
time for which the company is chartered to exist,® 
including extensions of corporate life which the 
company may be authorized to secure by its original 
charter,^® and such construction is not altered by 
the fact that a grant to the company's predecessor 
was limited to a specified number of years A 
franchise is not invalid because it is to last longer 
than the term for which the councilmen voting it 
hold office 12 Where a town for which a franchise 
to supply water has been given subsequently merges 
with another municipality, the consent of the mu¬ 
nicipality with which the merger has been made is 
not necessary for the continuation of the rights 
given in the franchise 1® 

Effect of expiration On the expiration of the 
franchise by limitation the rights under it of both 
the water company and the city cease,^^ but, where 
service is continued and accepted, a quasi-contrac- 
tual relation arises which is terminable by either 
partyis at such time and under such circumstances 
as may be consistent with the duty that both owe 
to the inhabitants of the city,^® but as long as the 
service continues the company is subject to regula¬ 


tion by the state or the municipality,and is bound 
to supply water adequate to its reasonable capacity 
and at reasonable rates.^® An agreement to con¬ 
tinue to act under the franchise after its expiration 
is invalid where the constitution of the state pro¬ 
vides that such rights can be vested only through the 
acquisition of a franchise in a prescribed man¬ 
ner'i® Under an agreement granting a franchise 
for a prescribed period and giving the municipality 
an option of buying the plant from the company, 
and providing that if, at the expiration of the fran¬ 
chise, the municipality has not purchased the prop¬ 
erty the franchise shall be renewed, it has been held 
that the failure of the municipality to exercise its 
option prior to the expiration of the franchise au¬ 
tomatically renews the franchise 20 

b. Forfeiture 

The franchise of a water company may be forfeitecf 
where the proper grounds are shown to exist. 

A franchise to a water company cannot be re¬ 
called at wilpi unless, as drawn, it is made subject 
to legislative repeal, 22 and the legislature has no 
power to alter the time for its expiration 23 a fran¬ 
chise may lawfully provide for forfeiture,2^ and 
such provision may be enforced 25 

Apart from, or because of, an express provision 
for forfeiture, the privileges or franchise of a wa¬ 
ter company may be forfeited for failure to fur¬ 
nish an adequate supply of water,25 or for fur- 


pany had right to maintain system 
until city should purchase, as against 
contention that franchise expired by 
limitation after 20 years, especially 
in view of acts of the parties con¬ 
struing the ordinance as granting 
perpetual franchise and electors' re¬ 
jection of proposal that city pur¬ 
chase —State ex inf McKittnck, ex 
rel City of Springfield v Springfield 
City Water Co, 131 S W 2d 625, 345 
Mo 6 

7. US —Boise Artesian Hot & Cold 
Water Co v Boise City, Idaho, 33 
set 997, 230 US 84, 57 L Ed 
1400 

8 US —Boise Artesian Hot & Cold 
Water Co v Boise City, supra 
67 C J p 1186 note 78 

9. US —City of Owensboro v 
Owensboro Waterworks Co , Ky , 37 
set 322, 243 US. 166, 61 L Ed 
650. 

10. U S — city of Owensboro v. 
Owensboro Waterworks Co, supra 

11 . U S —City of Owensboro v 
Owensboro Waterworks Co, supra 

12. U S —^Illinois Trust, etc , Bank 
V Arkansas City, Kan, 76 F. 271, 
22 CCA 171, 34 LRA 518. 

67 C J p 1186 note 79. 


13. NT—City of New York v Citi¬ 
zens' Water Supply Co of New¬ 
town, 198 NTS 816, 204 App Div 
783, affirmed 143 NE 763, 237 N T 
687 

67 C J p 1186 note 89 

Fianchises and privileges as depend¬ 
ent on consent of municipality see 
supra § 250 

14. US—City Water Co of Chilli- 
cothe V City of Chillicothe, Mo, 
207 F 503, 125 CCA 165 

67 C J p 1186 note 83 

15 US—Hill V Elizabeth City, C 
C ANC, 298 F 67 

67 C J p 1186 note 84 

16. U S —Ehll V Elizabeth City, su¬ 
pra 

N C —^Elizabeth City Water & Pow¬ 
er Co v Elizabeth City, 124 S E | 
611, 188 NC 278 

17- Mo —^Laighton v City of Carth¬ 
age. Mo , 175 F 146 

18. Mo—Laighton v City of Carth¬ 
age, Mo , supra 

19 Ky —^Board of Education of City 
of Somerset v Kentucky Utilities 
Co., 21 SW2d 817, 231 Ky 484 

20. Mo —^Kansas City Power & 
Light Co V Town of Carrollton, 
142 S.W2d 849, 346 Mo 802. 
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21. U S —City of Livingston v Mon- 
idah Trust, CCA Mont, 261 P 
966 

67 C J p 1185 note 66 
22 Me —Kennebec Water Dist v 
Waterville, 54 A 6, 97 Me 185, 60 
LRA 856 

23. US —Superior Water, Light & 
Power Co v City of Superior, Wis , 
44 set 82. 263 US 125, 68 LEd 
204 

67 C J p 1185 note 68 

24. Or—Newsom v City of Rainier, 
185 P 296, 298, 94 Or 199 

67 C J p 1187 note 91 
Forfeiture of franchises generally 
see Franchises § 27 

25 Wis —State v Portage City Wa¬ 
ter Co, 83 NW. 697, 107 Wis 441 

26 US —Mercantile Trust, etc , Co 
v Columbus, Ga, 31 S Ct 105, 218 
US 645, 54 LEd 1193 

67 C J p 1187 note 93 
Appointment of receiver 

Where a receiver for the water 
company had been appointed with the 
consent of the city, the city had no 
right to insist on a forfeiture of the 
franchise for the nonsupply of water 
—Illinois Trust, etc. Bank v Bur¬ 
lington, 101 P 649, 79 Kan 797—67 
C J p 1188 note 10 
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nishing impure water,persistent overchargmg,^® 
refusal to connect fire hydrants with the mam,-® 
or other willful violations of public duty,30 but a 
forfeiture will not be enforced where the legislature 
has specifically provided another remedy for the 
particular wrong complained of 

The interest of the public must be the founda¬ 
tion on which a forfeiture rests,^2 and to justify a 
forfeiture it must be shown that the company has 
willfully abused its franchise, although particular 
breaches, even if willful, might not of themselves 
be ground for forfeiture 34 if a duty sought to be 
imposed on the water company does not arise by 
clear implication, a failure in good faith to perform 
It will not be regarded as a willful bieach of duty 3^ 
The proper procedure is to deteimine in an appro¬ 
priate action whether the duty exists,36 and, if it is 
determined to exist, a subsequent violation consti¬ 
tutes ground for forfeiture of the franchise 37 If 
insolvency of the water company is the ground for 
forfeiture, the company must be shown to be in 
such a financial condition as to make is reasonably 
certain that it is unable to perform its contract 38 

Franchise separable from contract Where a 
franchise and contract with a water company are 
separable, the city may enforce a forfeiture of the 
franchise, although it has failed to perform its part 
of the contract 39 

Proceedings to enforce Breach of duty will not 


ipso facto terminate the franchise,^® and, if no 
method of procedure for forfeiture is provided for, 
the city or state must resort to the proper judicial 
proceedings,but where the franchise provides that 
It may be forfeited by the city council for breach, 
a repealing ordinance declaring the franchise ordi¬ 
nance void is sufficient ^2 Long acquiescence by the 
city in the company's failure to fulfill certain of its 
obligations may operate as a waiver of the right to 
enforce a forfeiture by reason thereof ^3 Under a 
franchise which contemplates that notice of breach 
of duty shall be served on the water company, the 
city need not serve notice on the trustee or president 
of the company, but service on the superintendent 
IS sufficient The remedy for the mere misbe¬ 
havior of a water company m the exercise of its 
franchise is a proper proceeding at the instance 
of the commonwealth and not at the instance of an 
individual ,^6 and if a constitutional provision lim¬ 
its the parties interested in the forfeiture of a fran¬ 
chise to the state and the city, a statute authorizing 
a forfeiture on the complaint of any person is un¬ 
constitutional Mortgagees of a water company’s 
plant are necessary parties to a suit by the city to 
annul the company’s franchise ^7 Although the 
court may adjudge a charter forfeited, it has the 
power, if public necessity demands, to suspend the 
enforcement of the judgment until arrangements 
can be made by the city to obtain another water 
supply ^3 


27. U S —Farmers’ L & T Co v 
Galesburg, Ill, 10 S Ct 316, 133 U 
S 156, 33 LEd 573 

67 C J p 1187 note 94 

28. La—State v New Oilcans Wa¬ 
terworks Co, 31 So 395, 107 La 
1, error dismissed 22 S Ct 691, 185 
US 336, 46 LEd 936 

67 C J p 11S7 note 95 

29. NT—Village of Bolivar v Boli¬ 
var Water Co, 70 NTS 750, 62 
App Div 484 

30. Tex—City Water Co v State, 
Civ App, 33 SW 259 

67 C J p 1187 note 97 
Decree tliat franchise is perpetual 
does not mean that it may not be lost 
or forfeited for breach of duty by the 
company—City of Livingston v Mon- 
idah Trust, CCAMont, 261 F 966 
Evidence held msufflcient 

To show that equipment did not 
comply with the requirements of the 
franchise —Combs v Prestonsburg 
Water Co. 84 SW 2d 15, 260 Ky 169 

31. Kan —State v Galena Water Co , 
65 P 267, 63 Kan 317 

67 C J p 1187 note 98 

32. Tex —Gainesville Water Co v 
City of Gainesville, 128 SW 370, 
103 Tex 394 


33 Tex —Gainesville Water Co v 
City of Gainesville, supra 
WiUful and persistent refusal 

Where failure to supply wholesome 
water is a ground, the failure must 
be shown to have been willful and 
persistent—Gainesville Water Co v 
City of Gainesville, supra—67 CJ p 
1187 note 3 

34. Ala—State v Birmingham Wa¬ 
terworks Co, 64 So 23, 185 Ala 
388, Ann Cas 1916D 166 

67 C J p 1187 note 2 

35. Ala —State v Birmingham Wa¬ 
ter woiks Co, supra 

67 C J p 1187 note 4 

38. Ala—State v Birmingham Wa¬ 
terworks Co, supra 

37. Ala—State v. Birmingham Wa¬ 
terworks Co, supra 

38. Tex —Gainesville Water Co v 
City of Gainesville, 128 S W 370, 
103 Tex 394 

67 C J p 1188 note 7 

39. U S —Montana Water Co v City 
of Billings, D C Mont, 214 F 121, 
appeal dismissed 224 P 1021, 139 
CCA 665 

67 CJ p 1188 note 11. 
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40. Cal —Hatfield v People's Water 
Co, 145 P 164. 25 Cal App 711 

67 C J p 1188 note 12 

41. Oi —Newsom v City of Rainier, 
185 P 296, 94 Or 199 

67 C J p 1188 note 13 

42. Or—Newsom v City of Rainier, 
supra 

67 C J p 1188 note 14 

43. Mo —Daly v City of Carthage, 
128 SW 2G5, 143 Mo App 664 

67 C J p 1188 note 15 

44 Ill —Illinois Trust, etc, Bank 
V Pontiac, 112 Ill App 545, af¬ 
firmed 72 NE 411, 212 Ill 326 

45. Pa —Bland v Tipton Water Co , 
71 A 101, 222 Pa 285 

67 C J p 1198 note 86 

46. Cal —Hatfield v People’s Water 
Co, 144 P 300, 25 Cal App 602. 

47. Okl—El Reno v El Reno Water 
Co, 76 P, 126, 14 Okl 53 

48. Tex—Bnms Waterworks v City 
of Ennis, Civ App, 136 SW 513, 
affirmed 144 SW 930, 105 Tex. 63. 
appeal dismissed 34 S Ct, 767, 233 
US 662, 68 LEd 1139, 

67 C J p 1188 note 20. 
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WATERS §§ 254-255 


§ 254. Rights, Powers, and Duties 

A water company has such rights as are granted in 
Its charter or franchise, and such incidental ones as 
are necessary to carry into effect those specifically con¬ 
ferred 

A water company has only such rights as are 
granted in its charter or franchise,^^ including not 
only those expressly granted, but also such inciden¬ 
tal ones as are necessary to carry into effect those 
specifically conferred It may enter into contracts 
and engage in transactions which are incidental or 
auxiliary to its main business,such as cutting and 
storing ice from its reservoirs^^ or furnishing water 

power,® ^ but it has no authority to engage in the 
sale of water power when such is outside of its 
legitimate corporate business Authority to en¬ 
gage in pursuits usually outside a water company’s 
powers may be given by the legislature,®® and so a 
company may supply both gas and water if in¬ 
corporated for such a dual purpose A water 
company has the right to make and enforce reason¬ 
able rules and regulations for the conduct of its 
business ®'^ 

Ordmanly the water company may exercise con¬ 
trol over the source of its supply,®8 but if it has no 
legislative grant to a source of supply, it has no 
right to It after the city to whom the grant had been 
given withdraws its permission,®^ and if it has never 


condemned the stream or any portion of it relied 
on for the supply, its rights as against another com¬ 
pany seeking to appropriate water from the stream®^ 
or against coal mine operators draining mine waters 
into the stream,®^ are merely those of a riparian 
owner. If prohibited by statute, a water company 
cannot transport or divert water out of the state 
A mere legislative permission to a municipality to 
buy water bestows no right to divert water from a 
stream on the seller,but the water company may 
receive whatever nght the municipality had to 
divert water by reason of its contract with it,®^ The 
fact that the ordinance granting the franchise does 
not directly refer to the rights granted in the char¬ 
ter does not prevent the company from exercising* 
chaiter rights not inconsistent with the ordinance ®® 

A water company must fulfill all its obligations to 
the public arising directly or impliedly from its fran¬ 
chise ®® It must render adequate service,®*^ irrespec¬ 
tive of its financial condition,® ^ and must so main¬ 
tain Its plant as to be efficient for that purpose.®^ 

§ 255. - Rights of Way 

A public service water company may acquire a right 
of way for the purpose of conveying its product on or 
across private property by a grant or license from the 
owner of the property to be traversed, or the power of 
eminent domain may be exercised. 


49. Ind—Terre Haute Paper Co v 
Terre Haute Waterworks Co, 110 
NE 85, C2 Ind App 263 

Mass—Inhabitants of Town of Hol- 
liston V Holliston Water Co, 27 
NE2d 194, 306 Mass 17. 

67 C J p 1189 note 22 
Grants of pnvilcg-es or franchises 
generally see supra § 250 
Rights and duties of public utilities 
generally see Public Utilities §§ 4- 
9 

50. Conn —S O & C Co v Ansonia 
Water Co, 78 A 432, 83 Conn 611. 

67 C J p 1189 note 23. 

Sale of water to municipalities 
The statute authorizing municipal 
water suppliers to take water from 
nonnavigable streams and condemn 
lands on which to build works for 
pumping, storage, distribution, and 
management of such water does not 
prevent water companies from sell¬ 
ing to municipalities water from any 
private source legally acquired — 
State ex rel Missouri Water Co v 
Bostian, Mo App , 272 S W 2d 867, re¬ 
versed on other grounds, Sup , 280 S 
W2d 663 

51. Conn—S O & C Co. v Ansonia 
Water Co, 78 A 432, 83 Conn 611 

67 C J. p 1189 note 24. 

52. N T —People ex rel GofC v Kirk, 
122 NTS 604, 65 Misc 667. 

67 C J p 1189 note 26. 


53. Conn—S O & C Co v Ansonia 
Water Co , 78 A 432, 83 Conn 611 

67 C J p 1189 note 26 

54. N J —Boonton v United Water 
Supply Co, 64 A 1064, 70 N J Eq 
692 

67 C J p 1189 note 27 

55. N J —Olmsted v Proprietors 

Morns Aqueduct, 47 N J Law 311 

56. Pa —Tyrone Gas & Water Co v 
Borough of Tyrone, 149 A. 713, 299 
Pa 633 

57. Ky —Combs v Prestonsburg 

Water Co, 84 SW2d 15, 260 Ky 
169 

58. US —Mann v Des Moines Water 
Co, Iowa, 202 F 862, 121 C C.A. 
220 

Mass —Watuppa Reservoir Co v Pall 
River, 28 NB 257, 154 Mass 305, 
13 LRA 255 

67 C J p 1189 note 31 

59. N T —Stolz V Syracuse, HINT 
S 467, 69 Misc 600, affirmed 119 
NTS 1146, 134 AppDiv 993, af¬ 
firmed 94 NB 1099, 201 NT 612 

60. Pa —Phillipsburg Water Co v 
Citizens* Water Co, 41 A 979, 189 
Pa 23 

61. Pa —Mountain Water Supply Co 
V Sagamore Coal Co, 3 Pa Dist & 
Co 187 

62 N J —McCarter v Hudson Coun¬ 
ty Water Co, 66 A. 489, 70 N J Eq 
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695, 14 LRA.NS, 197. 118 Am 
S R 764, 10 Ann Cas 116, affirmed 
28 set 529, 209 US 349, 62 L Ed 
828, 14 Ann Cas 560 
67 C J p 1189 note 34 

63. N J —^Weidman Silk Dyeing Co. 
v East Jersey Water Co , 91 A 338, 
reversed on other grounds 96 A. 
1103. 88 N JLaw 400 

64. N J —Wilson V East Jersey Wa¬ 
ter Co, 79 A 440, 78 N J Eq 329 

65. Pa—New Cumberland Borough 
V Riverton Consol Water Co, 81 
A 799, 232 Pa 531 

66. W Va—City of Wheeling v Ben- 
wood-McMechen Water Co , 176 S B, 
234, 115 W Va 353 

“Water companies are obligated 
not only to furnish the commodity, 
but to provide for its delivery “— 
Seiden v Passaic Val Water Com¬ 
mission, 199 A 420, 422, 16 N J Misc 
301 

67- Va —^Alexandria Water Co v 
City of Alexandria, 177 SB 454, 
163 Va 512 
67 C J p 1189 note ffT 

68. N J —Middlesex Water Co v. 
Board of Public Utility Com’rs, 140 
A 254, 6 N J Misc 51 
67 C J p 1190 note 38 

63. Del—Thoioughgood v. George¬ 
town Water Co, 77 A* 720, 9 Del. 
Ch 84. 



94 C.J.S. 


§§ 255-256 WATERS 


A public service water company has no inherent 
right to convey its product on or across private 
property,but a right of way for this purpose may 
be acquired by grant or license from the owner 
of the property to be traversed,or the power of 
eminent domain may be exercised Where the 
company obtains a right of way by grant, it must 
continue to fulfill the conditions of the grant as 
long as it enjoys the easement A license to lay 
water mams across land may be granted by parol,*^^ 
but it may be revoked A grant of a right of way 
below the surface does not imply the grant of a 
right to make surface improvements The use of 
rights of way and reservoir sites by a water com¬ 
pany IS not exclusive, and another public service 
corporation may be permitted to use them jointly 
with the first company 

A water company may acquire an easement by 


prescription,*^^ but where the use is permissive, an 
easement by prescription cannot be acquired,and 
a recognition by the water company of a superior 
title refutes its claim of a prescriptive right 

§ 256. - Streets and Highways 

A water company is subject to reasonable supervi¬ 
sion and control in its use of the streets and highways. 

The use of the streets and highways by a water 
company is subject to reasonable supervision and 
control by the state^i and municipal authorities ,^2 
but such regulation must not in fact amount to pro¬ 
hibition 83 Although a municipality may have 
granted the privilege of occupying the streets, such 
rights are in subordination to such police ordi¬ 
nances as are reasonably necessary to protect the 
public health, safety, and convenience 84 The com¬ 
pany may be required to secure a permit in con- 


70. Ill—City Water Co v Silver- 
farb, 128 HI App 215 

71. Pa—Ozehoski V Scranton Spring 
Brook Water Service Co, 43 A 2d 
601, 157 Pa Super 437 

67 C J p 1190 note 41 
Additional pipe line 

A water company acted within its 
rights in adding to four inch water 
pipe line, an eight inch line, where 
easement of right of way for line 
was created for purpose of supplying 
a city with water, and the additional 
line was reasonably within such pur¬ 
pose and additional line was laid en¬ 
tirely within right of way to which 
servient land was subject —Ozehoski 
V Scranton Spring Brook Water Serv¬ 
ice Co , supra 
Constructive notice 

Where easement of right of way 
for water pipe line was mentioned 
as existing in recorded deed to one of 
plaintiffs' predecessors, plaintiffs 
could not question existence of ease¬ 
ment, notwithstanding deed to plain¬ 
tiffs made no reference thereto and 
reference in prior deed did not desig¬ 
nate with definiteness part of land 
to which easement attached, where 
inquiry would have informed plain¬ 
tiffs as to location of pipe line — 
Ozehoski v Scranton Spring Brook 
Water Service Co , supra 

72. Mo —State ex rel Missouri Wa¬ 
ter Co V Bostian, App , 272 S W 2d 
857. 

67 C J p 1190 note 42 
Bight of eminent domain for water 
supply purposes generally see Emi¬ 
nent Domain § 45 

73. Cal —Southern Pac R Co v 
Spring Valley Water Co, 159 P 
865, 173 Cal 291 

67 C J p 1190 note 43. 

74. Mont—Great Falls Waterworks 
Co V Great Northern R Co, 64 P 
963, 21 Mr nt 487. 


75. N Y —Jayne v Cortland Water 
Works Co, 86 NYS 671. 42 Misc 
263, reversed on other grounds 95 
NYS 227, 107 App Div 517 

76. Or—Minto v Salem Water, 
Light & Power Co, 260 P 722, 120 
Or 202 

67 C J p 1190 note 48 

77 NM—City of Raton v Raton 
Ice Co , 191 P 516, 26 NM 300 

78. Cal —Chapman v Sky L'Onda 
Mut Water Co, 159 P 2d 988, 69 
Cal App 2d 667 

Creation of easement by prescription 
generally see Easements §§ 6-22 
Svideuce 

(1) Conflicting evidence supported 
I finding of trial court that mutual 
I water company had acquired an ease¬ 
ment to maintain and operate reser¬ 
voirs, pumps, and water lines on land 
which it had used for that purpose 
for more than nine years without ob¬ 
jection by owner—Chapman v Sky 
L’Onda Mut Water Co, 169 P 2d 988, 
69 Cal App 2d 667. 

(2) Where mutual water company, 
the nature of whose original entry 
was not explained, had openly and 
exclusively used land of another for 
more than nine years maintaining 
reservoirs and distributing system 
thereon and exercising control and 
domination of the property, without 
recognizing record title owner's su¬ 
perior right to possession, adverse 
nature of claim and owner's notice 
thereof would he presumed —Chap¬ 
man V Sky L'Onda Mut Water Co, 
supra. 

79. Mont—Great Palls Waterworks 
Co V Great Northern R Co , 64 P 
963, 21 Mont. 487. 

Or—Minto v Salem Water, Light & 
Power Co , 250 P 722, 120 Or 202 
Change to adverse easement 
Where permission to lay a water 

104 


mam was originally given by the 
city, since it was to be laid in the 
bed of a street which had been laid 
out but not opened, and the street is 
subsequently vacated and the owners 
take no action, the easement changes 
from a permissive to an adverse one 
—Reading Co v Maguire, 82 PaDist 
& Co. 699 

80 Or —Minto v. Salem Water, Light 
& Power Co. 260 P. 722, 120 Or 
202 

67 C J p 1190 note 47 

81. Pa —Commonwealth ex rel Reno 
V Heidelberg Tp Water Co , 48 Pa 
Dist & Co 511, 64 DauphCo 193 

82 N J —^Hackensack Water Co v 
Ruta, 69 A 2d 321. 3 NJ 139 

N Y —City of New Rochelle, on Com¬ 
plaint of Conlon, v Burke, 43 N E 
2d 463, 288 NY 406 
67 C J p 1190 note 51 
Consent of municipality see supra S 
250 

"The local agency may not nullify 
the legislative franchise grant, it 
may regulate its exercise to serve the 
public convenience and necessity and 
the interests of the abutting land- 
owners, but it may not destroy it by 
inaction It may impose such con¬ 
ditions as shall be found necessary 
for the protection of the easement of 
passage and the public safety and 
welfare, and the streets and highways 
against injury and damage, and the 
contiguous landowners against loss 
or undue interference with their 
rights €und interests ”—^Hackensack 
Water Co v Ruta, 69 A 2d 321, 324. 3 
NJ 139. 

83 Pa—Shryock v North Braddock 
Borough, 43 Pa Super, 608 

67 C J. p 1190 note 62 

84. Fla—Anderson v Fuller, 41 So 
684, 61 Fla 380, 6 L.RA.NS., 
1026, 120 AmS R 170. 
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nection with its use of the streets and highways, 
such as a permit to make an opening,86 and 
where it fails to secure the required permit, 
it may be restrained by injunction 87 The mu¬ 
nicipality may prohibit the company from laying its 
mains if it has not fulfilled the conditions precedent 
to that right,88 or if it is doubtful if the company 
has been validly incorporated,®^ and a preliminary 
injunction to restrain the city from interfering will 
not be issued where the mams would be laid before 
the matter could be decided 90 The use of the 
streets is not limited to present needs but the com¬ 
pany may provide for the future 9i 

Although the consent of the municipality need not 
be obtained, a company is not entitled to excavate 
in streets or highways if its purpose is unlawful,92 
or if It is laying mains of excessive size,93 or if it 
is insolvent and without adequate means to carry 
out the work 94 After the right to excavate has 
been given, the city cannot prohibit the water com¬ 
pany from makmg excavations necessary in order 
to work on its pipes 95 Where a water company has 
merely a bare license to put water pipes m the 
street it has no right to keep them there without the 
consent of the owners of the fee in the street.96 A 
private water company which supplies the municipal 
water company has been held not to have the right 
to use the ground under any street under a statute 


WATERS § 256 

which grants the right to a company acting under 
authority of the city 97 

Furnishing water beyond mumcipal limits. A 
grant by a city to a water company of the right to 
use the streets for mains and pipes does not pre¬ 
clude the water company subsequently from sup¬ 
plying another city from extensions from those 
mains,98 and an injunction will not be granted to 
restrain the company from using the street for 
an additional mam to furnish water beyond the 
city limits where the main will also be of great use 
to the city 99 

Reconstruction of highway after flooding. A stat¬ 
ute requiring a water company which floods any 
portion of a public highway to reconstruct and relo¬ 
cate the same at its own expense is mandatory 
and such a statute gives a water company the 
absolute right to reconstruct and relocate any part 
of a public road when necessary for its corporate 
purposes 3 

Expiration of franchise. After the expiration of 
the company’s franchise it has an implied right 
to continue to occupy the streets for a reasonable 
length of time to negotiate a renewal of the fran¬ 
chise or to close out its business,® and it may enter 
on the streets to remove its pipes and appliances 4 
Where the company no longer has a right to oc¬ 
cupy the streets, the city cannot be enjoined from 
requirmg the removal of the system from the 


85. Pa—Beaver Valley Water Co v 
Conway Borough, 62 A 844, 213 Pa 
225—Commonwealth ex rel Reno 

V Heidelberg Tp Water Co, 48 
Pa Dist & Co 611, 54 Dauph Co 
193 

Denial of permit as arbitrary 

Under statute authorizing water 
companies to lay pipes beneath pub¬ 
lic roads and streets with consent of 
municipalities through which pipes 
are laid, action of township in deny¬ 
ing a permit to water company with 
legislative franchise to lay pipes and 
mams for an extension, unless a bor¬ 
ough entered into an agreement with 
the township with respect to joint use 
of the utility, was invalid as an ar¬ 
bitrary exercise of power—Hacken¬ 
sack Water Co v Ruta, 69 A 2d 321, 
3 NJ 139 

86. Pa —Commonwealth ex rel Reno 

V Heidelberg Tp. Water Co, 48 
Pa Dist & Co 611, 64 Dauph Co 
193 

Power to regulate openings In. high¬ 
ways, and to require permits there¬ 
for, rests In the commonwealth with¬ 
out regard to the time when pipes 
were laid under the surface of the 
highways —Commonwealth ex rel. 


Reno V Heidelberg Tp Water Co, 
supra 

87. Pa —Commonwealth ex rel Reno 

V Heidelberg Tp Water Co, su¬ 
pra 

88 N J —Somerville Water Co v 
Borough of Somerville, 78A 793, 78 
NJEq 199 
67 C J p 1191 note 67 

89. N J —Somerville Water Co v 
Borough of Somerville, supra 

90. N J —Somerville Water Co v 
Borough of Somerville, supra 

91. Pa—New Cumberland Borough 

V Riverton Consol Water Co, 81 
A. 799, 232 Pa. 531 

67 C J p 1191 note 60 

92. N J —City of Bayonne v Bor¬ 
ough of North Arlington, 79 A 
357, 78 NJEq 283 

67 C J p 1191 note 63 
Necessity for obtaining consent of 
municipality generally see supra § 
250 

93. N J —Somerville Water Co. v 
Borough of Somerville, 78 A 793, 
78 N J Eq 199 

94. Va —Petersburg v Petersburg 
Aqueduct Co, 47 SB 848, 102 Va 
654 

67 C J p 1191 note 66 
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95. Pa —Riverton Consol Water Co 

V Camp Hill Borough, 24 Pa Dist 
453 

96. NY—Wightmanv Cottrell, 139 
NYS 664, 155 App Div 76 

67 C J p 1191 note 62 

97. N Y —Richards v Citizens* Wa¬ 
ter Supply Co of Newtown, 125 N 
YS 116, 140 AppDiv 206 

98. Minn —Duluth v Duluth Gas, 
etc , Co , 47 N W 781, 46 Minn 210 

Duty to extend mams see infra § 
257 b 

99. Pa —^New Cumberland Borough 

V Riverton Consol Water Co, 81 
A 799, 232 Pa 531 

67 C J p 1191 note 65 

1. Pa —Petition of Manufacturers' 
Water Co, 19 Pa Dist 728 

2. Pa—In re Spring Brook Town¬ 
ship Road, 6 Pa Dist & Co 340 

3. Iowa—Cedar Rapids Water Co 

V Cedar Rapids, 90 NW 746, 117 
Iowa 260 

EfCect of expiration of franchise gen- 
erally see supra § 253 

4. US —^Laighton v City of Carth¬ 
age, CCMo, 176 P 146. 

67 C J p 1192 note 72. 
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§§ 256-257 WATERS 

streets,® whatever rights of property the company 
may have in its reservoirs and water rights ^ 

I 257. - Pipes, Mains, and Other Works 

in General 
a In general 

b Duty to extend mams and pipes 
c. Duty to install service connections 
d Duty to relocate mams and pipes 

a. In General 

Mams and pipes are generally considered to be the 
property of the water company. 

Although mams and pipes may be privately 
owned, they are generally, at least as far as to the 
consumer’s property line, the property of the water 
company,*^ and it alone has the right to tap the 
mams ® The water company must lay all the mams 
and pipes that may be necessary at its own expense,^ 
unless such is a matter of contract,^® as where the 
city agrees to pay the cost of the fire hydrants or 
of grading or relaying the streets torn up it 
must furnish equipment of a kind necessary to sup¬ 
ply all customers if a reasonable return is assured ^2 
"Where there is no agreement to the contrary, if the 
company uses water pipes of the city, the latter is 
entitled to compensation The municipality has 
authority, in the public inteiest, to prescribe the 


plan and location of the pipes and hydrants,1"* and to 
require the completion of the works within a 
designated reasonable time 

Composition of mains The water company will 
not be compelled to replace wooden mams by iron 
ones if the former render satisfactory service,i6 
even though the street above the mam is about to 
be paved 

Pnuatcly owned mains and pipes Where an abut¬ 
ting property owner installs the applicances consti¬ 
tuting the conduit from a street water mam to his 
premises, such appliances belong to him as appurte¬ 
nant to his icalty A privately owned water mam 
may be a facility of the water company with whose 
mam it connects,!^ but this fact does not destroy 
Its private character or impress it with a public 
use,20 and the owner of the mam may contract to 
furnish water to others ,21 and the water company 
cannot be compelled to supply from the main those 
who have not contracted with the owner 22 Where 
water is furnished under a contract through a 
private pipe line, if there is nothing in the contract 
to the contrary, the duty of keeping the pipe line in 
repair is on the owner and not the water company 23 

Pipes on consumer's ^premises Where, by the 
terms of a contract between a water company and the 
city, the consumers are required to install the pipes 


5 . US —Bankers' Tiust Co v City 
of Raton, N M, 42 S Ct 340, 25S 
US 328, 6S L Ed 642 
0 . US —Bankers' Trust Co v City 
of Raton, supra 

7 . US—Moore v New Oileans Wa- 
tei works Co, C C La , 114 P 380 

67 C J p 1192 note 76 

8. Idaho —Pocatello Water Co v 
Standley, 61 P 518, 7 Idaho 155 

0. Idaho —Pocatello Water Co v 
Standley, supra 

Pa—Sinking Spring Water Co v 
Wyomissing: Borougfli, 22 PaDist 
716 

IDuty as to service connections see 
infra subdivision c of this section 
aparticipation i)t cost 

(1) Although it IS not ordinarily 
the obligation of a water consumer to 
construct any part of a public util¬ 
ity's system, the Public Utility Com¬ 
mission may, in special circumstanc¬ 
es and in exercise of its administra¬ 
tive discretion, withhold exercise of 
its power with respect to such utility 
unless patrons offer to participate 
in the cost of construction —Ridley 
Tp V Pennsylvania Public Utility 
Commission, 94 A 3d 168, 172 Pa Su¬ 
per 473 

(2) An Older of Public Utility 
Commission requiring water consum¬ 
ers to paiticipate in cost of construc¬ 


tion of extension to the public utili- i 
ty’s system must rest on evidence 
which shows that, without the con¬ 
tribution of the consumers, the cost 
of construction would materially 
handicap the utility in securing a fair 
return on all its operations—Ridley 
Tp V Pennsylvania Public Utility 
Commission, supra 

10. Ala —Birmingham Slag Co v 
Birmingham Water Works Co, 48 
So 2d 193, 254 Ala 211 

11. Ill—Bull V Quincy, 40 NE 1035, 
155 Ill 666 

Minn—Stillwater Water Co v Still¬ 
water, 62 NW 893, 60 Minn 498 
67 CJ p 1192 note 70 

12. Cal —Coast Counties Real Es¬ 
tate & Investment Co v Monterey 
County Watei Works, 274P 415, 96 
Cal App 269 

67 C J p 1192 note 80 

13 NJ—East Newark v Jersey 
City, 64 A 1132. 68 N JEq 783 

14. Neb—State v Crete, 49 NW 
272, 32 Neb 568 
public utility easement area 

Where public utility easement area 
at rear of lots in subdivision were 
used for telephone and electiic wires 
and poles and city had located public 
sewer therein, water mains Tendering 
public service might also be located 
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Within such areas with city approval 
or by city's action —Detroit Edison 
Co V City of Detroit, 51 N W 2d 245, 
332 Mich 348 

IB. Ind—Jeffersonville Water Sup¬ 
ply Co V Riter, 37 N E 652, 13S 
Ind 170 

Mass—West Springfield v West 
Springfield Aqueduct Co, 44 N E 
1063, 167 Mass 128 

16. Wash—State v Kuykendall, 201 
P 777, 117 Wash 406 

17. Wash—State v Kuykendall, su¬ 
pra 

18. Mo —^Fisher v St Joseph Water 
Co, 132 SW 288, 161 Mo App 530 

19. Pa—Overlook Development Co 

V Public Service Commission, 158 
A 869. 306 Pa 43 

20- Pa—Overlook Development Co 

V Public Service Commission, su¬ 
pra 

67 C J p 1193 note 88 

21. Pa—Overlook Development Co 

V Public Service Commission, su- 
I pra 

67 CJ p 1192 note 89 

22 . Pa—Overlook Development Co 

V Public Service Commission, su¬ 
pra 

23. Tex —Josey v Beaumont Water¬ 
works Co.» Civ App p 183 S.W 26. 
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and fixtures on their premises, the water company 
has no power to prevent a plumber who has not 
been licensed by it from laying connecting pipes on 
the premises at the instance of the owner 24 

b. Duty to Extend Mains and Pipes 

A water company may be compelled to make reason¬ 
able extensions of its mams. 

A water company may be compelled to make rea¬ 
sonable extensions of its mams to accommodate the 
growing needs of the public,but it is not under an 
absolute duty t® extend its mams iriespective of 
circumstances or conditions 26 Whether extension 
should be required depends on the test whether it is 
reasonable to call on the company to give such 
service,27 with consideration to the return which 
will be derived therefrom 28 So it is not required to 
extend its mams at the request of individual useis29 
or to extend its pipes to remote places for fire pro¬ 
tection 26 

The water company may be compelled to extend 
the service before the extension itself will be profit¬ 
able,even though the immediate result of the 
extension may entail financial loss,22 and the fact 
that the rate of return will be low is not sufficient 
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to show confiscation if the company makes an 
adequate return on all its operations 23 While it 
has been held that if an extension is otherwise nec¬ 
essary and proper, the water company cannot refuse 
to make it on the ground of financial inabihty^^ or 
on the ground that the rates paid by all consumers 
are inadequate,25 in some cases it has been held un¬ 
reasonable to demand an extension when the com¬ 
pany is unable to finance it,26 and to require the ex¬ 
tension would force it into bankruptcy 27 

A water company will not be compelled to extend 
its facilities to districts not contemplated in its 
charter,2 8 and the rule is not changed by the fact 
that voluntary extensions have been made beyond 
the chartered territory 26 Where a company has 
dedicated its property only to the public use of the 
inhabitants of a certain territory, it may not be 
compelled to extend its facilities to such additional 
territor 3 ^ as may be in need of water ^6 

The duty and power of determining the need of 
the extension is a ministerial or administrative 
function of the pioper authority,^^ and the discre¬ 
tion of the authorities ordering the extension will 
not be reviewed by the court further than to see if 
there is sufficient evidence to support it^2 m the 


24. Ky—Fianke v Paducah Water 
Supply Co. 11 SW 432, 718, 8S Ky 
467, 11 KyL. 17, 4 L R A 265 

25. NJ—Reid Development Coip 
V Parsippany-Troy Hills Tp , SO A 
2d 667, 10 NJ 220 

Pa—Ridley Tp v Pennsylvania Pub¬ 
lic Utility Commission, 94 A 2d 
168, 172 Pa,Super 472 
67 C J p 1193 note 94 
Authority of public utility commis¬ 
sion to order extensions see infia 
§ 261 

Authority of city coananissiouer 
Under charter provision authorizing: 
New York City commissioner of wa¬ 
ter supply, gas, and electricity to ex¬ 
ercise superintendence, regulation, 
and control in respect of supply of 
water by water companies supplying 
water to portion of city, commission¬ 
er could order such a company to ex¬ 
tend its equipment, and corporation 
had duty of complying —City of New 
Toik V New York Water Service 
Corp, 8 NE2d 294, 274 NY 100 

26. Mo —State ex rel Kennedy v 
Public Service Commission, 42 S 
W 2d 349 

67 C J p 1193 note 95 

27. Pa—Morns Water Co v Public 
Service Commission, 180 A. 72, 118 
Pa Super 416 

67 C J p 1193 note 96 
Oompaity should not be subjected 
to unreasonable or the 

consuming public be unduly burden¬ 
ed, because of over development or 


premature development of scattered 
sections of the city in advance of its 
normal growth, when there is no la- 
tional expectation of the event 3 us- 
tifying the expenditure—Ridley Tp 
V Pennsylvania Public Utility Com¬ 
mission, 91 A 2d 168, 172 Pa Super 
472 

28 Miss —Ladner v. Mississippi 

Public Utilities Co , 131 So 78, 158 
Miss 678 

67 C J p 1193 note 97 

29. Me —^Watson v French, 92 A 
290, 112 Me 371, LRA1915C 355 

Miss—Ladner v Mississippi Public 
Utilities Co, 131 So 78, 158 Miss 
678 

30. Pa—Columbia Borough’s Appeal, 
12 Lane Bar 33 

31. Pa—^Ridley Tp v Pennsylvania 
Public Utility Commission, 94 A 2d 
168, 172 Pa Super 472 

67 C J p 1193 note 1 

32. Pa—Ridley Tp v Pennsylvania 
Public Utility Commission, supra 

33. Pa—Riveiton Consol Water Co 
v Public Service Commission, 159 
A 177, 105 Pa Super 6 

The burden, of showing confLscation 
in such cases is on the company — 
Riverton Consol Water Co v Public 
Service Commission, supra—67 C J p 
1193 note 3 

34. N J —Middlesex Water Co v 
Board of Public Utility Com’rs, 140 
A 254, 6 N J Misc 51. 

I 67 C J p 1194 note 6 
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35. N J —Middlesex Water Co v 
Boaid of Public Utility Com’rs, su¬ 
pra 

67 C J p 1194 note 7 

36. Pa—Morns Water Co v Public 
Ser\ ice Commission, ISO A 72, 118 
Pa Super 416 

67 C J p 1194 note 8 

37 Ky—Mountain Water Co v 

May, 231 SW 908, 192 Ky 13 

Pa—Moiris Water Co v Public 
Seivice Commission, 180 A 72, 118 
Pa Supei 416 

33 Pa—Cole v Pennsylvania Pub¬ 
lic Utility Commission, 22 A 2d 121, 
146 Pa Super 257 

67 C J p 1194 note 15 

Extent of teiritory generally see su- 
pia § 250 

39. Pa—Johnstown Water Co v 
Public Service Commission of Com¬ 
monwealth of Pennsylvania, _o4 A 
101, 107 Pa Super 540 

4a Cal —^Del Mar Water, Light & 
Power Co v Eshleman, 140 P 591, 
948, 167 Cal 666 

41. N Y —Town of Mamaroneck v 
New York Interurban Water Co, 
196 NYS 438, 203 App Div. 122, 
affirmed 139 NE 735, 235 NY 563 

Pa —Riverton Consol Water Co v. 
Public Service Commission, 159 A. 
177, 105 Pa Super 6 

42. Pa—Riverton Consol Water C4 
v Public Service Commission, su¬ 
pra. 
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absence of fraud, violation of law, or invasion of 
private rights^® A town board may order exten¬ 
sions if express or implied authority is given it by 
statute.^^ Where, by the terms of the statute, the 
company must extend its mams when demanded by 
popular vote, a vote which fails of the necessary 
majority does not impose the obligation on the 
company 

The company may make reasonable rules and 
regulations governing the extension^® or may take 
an agreement whereby it will be guaranteed a fair 
return on the investment 

Contractual obligations A water company may 
bind itself by contract to extend its mains,^® or it 
may agree to reimburse a real estate development 
company for the cost of laying mains within a 
subdivision on the performance of certain condi¬ 
tions 49 Where a water company binds itself by 
contract to install new mains when needed, it must 
do so pursuant to its agreement unless the demand 
IS arbitrary, capricious, or unreasonable, and the 
fact that the company’s rights are founded on a 
contract instead of a technical franchise will not 
absolve it from that duty.®^ 

c. Duty to Install Service Connections 

A water company may be required to construct and 


94 C.J.S. 

pay for service connections from the main to the con¬ 
sumer’s property line. 

Franchises and charters, not providing otherwise, 
have been held to impose on the water company 
the duty to construct and pay for service connections 
from the mam to consumer’s property line,52 since 
the company has been granted the right to occupy 
and excavate the streets,53 and its full duty of sup- 
pl 5 ang water is not fulfilled except by conveying 
the water to the premises of the consumer,54 and, 
if the consumer must pay the cost of the connec¬ 
tions, water is not being furnished at a fixed55 and 
uniform56 rate Hence, a regulation of the com¬ 
pany compelling the consumer to pay for the con¬ 
nections has been held to be unreasonable 57 There 
is authority, however, holding that, in the absence of 
contract or provisions in the charter or franchise 
providing otherwise, the company need not bear the 
cost,5 8 and that the duty to construct service pipes 
and pay the cost is not imposed by the fact that 
the company has a right to excavate the streets,5® 
nor IS It imposed by the obligation to extend the 
same public service without disciimination 5® 

Municipalities may, if authorized by statute, re¬ 
quire the water company to connect service pipes 
with the mams as part of the consideration for the 
franchise 5^ Where the franchise requires the com- 


43 NT—Town of Mamaroneck V 
New York Interurban Water Co, 
196 NTS 438, 203 App Div 122, 
affirmed 139 NE 735, 235 NT 563 
—^Villag-e of Massena v St Law¬ 
rence Water Co , 214 NTS 113, 126 
Misc 524 

44. N T —Town of Mamaroneck v 
New York Interurban Water Co, 
196 NTS 438, 203 App Div 122, 
affirmed 139 NE 735, 235 NY 563 

45. Kan —Illinois Trust & Savings 
Bank v City of Builington, 101 P 
649, 79 Kan 797 

67 C J p 1194 note 14 
46- Va —Commonwealth ex rel 

Green v Alexandria Water Co, 65 
SE2d 521, 192 Va 512 
67 C J p 1193 note 4 
Notice 

Water company’s rule with respect 
to extension of water mams which 
provided more favorable terms than 
previous rules was properly permit¬ 
ted to become effective without notice 
to public —Commonwealth ex rel 
Green v Alexandria Water Co, su¬ 
pra. 

47. Minn —City of Crookston v 
Crookston Waterworks Power & 
Liglit Co, 185 NW 380, 150 Minn 
347 

67 C J p 1193 note 5- 

48. N r —^Elmore Villa & Home 
Bldg Co V, Plainfield-Union Water 
Co, 178 A 748, 118 NJEq 317. 


Conti act held not subject to rescis¬ 
sion 

Contract by which water company 
extended its mams through residen¬ 
tial development in consideration of 
deposit of sura of money to be re¬ 
turned to owners of development as 
houses were built, or to become prop¬ 
erty of water company at expiration 
of ten years, was not subject to re¬ 
scission because of sale of water com¬ 
pany’s property and transfer of de¬ 
posits to municipality, where water 
company had built mams and nothing 
remained to be done except to adjust 
deposits as provided—^Blmore Villa 
& Home Bldg Co v Plainfield-Union 
Water Co. 178 A 748, 118 NJEq 
317. 

49. U S —Sterling Homes Co v 
Stamford Water Co, C.CANT, 79 
F 2d 607 

50. NT—Baker v New York Inter¬ 
urban Water Co. 184 NTS 833, 
113 Misc 459 

67 C J p 1194 note 18 

51. N T —Baker v New York In¬ 
terurban Water Co, supra 

67 C J p 1194 note 19 

52. Ark—Pine Bluff Corporation v 
Toney, 131 SW 680, 96 Ark 345, 
Ann Cas 1912B 644. 

67 C J p 1194 note 21. 

53. Idaho —^Hatch v Consumers' Co , 
104 P. 670, 17 Idaho 204, affirmed 
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32 set 465. 224 US 148, 66 L Ed 
703 

67 C J p 1195 note 22 

54 Cal —Title Guaranty & Trust 
Co V Railroad Commission of Cali¬ 
fornia, 142 P 878, 168 Cal 295, Ann 
Cas 1916A 738 

67 C J p 1195 note 23 

55. Ark—^Pine Bluff Corp v Toney, 
131 SW 680, 96 Ark 345, Ann Cas. 
1912B 544 

67 C J p 1195 note 24 

56. Pa—Panther Valley Water Co 
V Public Service Commission, 70 
Pa Super 8 

67 C J p 1195 note 26. 

57. NM—State v. Water Supply Co 
of Albuquerque, 140 P 1069, 19 N 
M 36, LRA1915A 246, Ann Cas 
1916E 1290 

67 C J p 1195 note 26 

58. Ind —City of Indianapolis v. 
College Park Land Co, 118 N E 356, 
187 Ind 641 

67 C J p 1195 note 27. 

59 Ala —Birmingham Waterworks 
Co V Hernandez, 71 So 443, 196 
Ala 438, LRA1916E 258 

67 C J p 1195 note 28. 

60. Ala —Birmingham Waterworks 
Co V Hernandez, supra 

61, Ala —Birmingham Waterworks 
Co. V. Hernandez, supra. 
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pany to pay the cost of service pipes, an ordinance 
punishing the failure to do so is valid, if the 
franchise is silent on this matter, an ordinance 
requiring the company to pay the cost cannot be 
sustained as an exercise of the police power to 
regulate the use of the streets^^ or as an exercise 
of the power to regulate rates,and, where the city 
and the company for many years have treated the 
duty as not imposed, a subsequent ordinance impos¬ 
ing the duty is invalid 

When, prior to the granting of a charter to a wa¬ 
ter company, it has been clearly settled by statute 
law and decisions that such a corporation must fur¬ 
nish service connections, the compelling of such a 
duty does not amount to an impairment of the 
charter contract,6® nor does it depnve the corpora¬ 
tion of its property without due process of law.®7 

Acquiescence of consumers It has been said that 
the court will be slow to hold that a consumer of 
water has become bound by acquiescence of other 
consumers, over whom he has no control, in a cus¬ 
tom requiring consumers to pay for connections 
with the water mains 

Maintenance The duty to maintain service pipes 
for supplying private consumers has been held to be 
the same as that to lay them, and rests on the same 
party, whether the company or consumer,but 
there is authority that, even though the consumer 
has paid for laying the pipes, the water company 
may be compelled to maintain them 

Connections with competitors A water company 
will not be required to install connections from 
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its water system to that of a competitor so that the 
latter will have ample water in case of emergency. 

d. Duty to Relocate Mains and Pipes 

A water company may be required to shift or relo¬ 
cate Its mains or pipes. 

When demanded by the public good or necessity, 
a water company may be required to shift or re¬ 
locate its mains or pipes,'^^ and, in the absence of a 
contract providing otherwise, the water company 
must bear the expense The rule that the com¬ 
pany must bear the expense has been applied when 
it IS necessary that the mams and pipes be read¬ 
justed because of a change in the grade of the 
street'^4 or when relocation is necessary to conform 
to another public utility subsequently established 
It has been held that the expense of relocating the 
pipes when a new sewer or drainage system is to be 
constructed by the city should be borne by the water 
company,*^® but there is other authority to the ef¬ 
fect that the city should compensate the company 
therefor as a seizure of property under eminent do¬ 
main “^7 

§ 258. - Injuries to Works, Mains, or 

Pipes 

A water company may recover damages for injuries 
to its mains, pipes, or other works. 

A water company may maintain an action to re¬ 
cover damages for injuries to its mains, pipes, or 
other works,and where a pipe line has been 
broken by reason of defendant's blasting operations, 
the water company is not necessarily precluded from 


62. Mo—City of Joplin v Wheeler, 
158 SW. 924, 173 Mo App 690 

63 Mo—City of Joplin v WTieeler, 
supra. 

64. Mo—City of Joplin v Wheeler, 
supra 

65 Mo—City of Joplin v Wheeler, 
supra 

66. U S —Consumers' Co v Hatch, 
Idaho, 32 S Ct 465, 224 US 148, 
56 LEd 703 

67 C J p 1195 note 35 

67. U S —Consumers* Co. v Hatch, 
supra. 

68. Ala —Birming-ham Waterworks 
Co V, Hernandez, 71 So 443, 196 
Ala 438, LRA1916E 258 

69. Ala —Birmingham Waterworks 
Co V Hernandez, supra. 

70. Pa—Potts ville Water Co v 
Public Service Commission, 78 Pa 
Super 56, 67 

67 C J p 1196 note 39. 

71. Mo—^Rogers Iron Works v. Jop¬ 


lin Waterworks Co , 18 S W 2d 420, 
323 Mo 122 

67 C J p 1196 note 40 

72. NJ—^Walker v North Bergen 
Tp in Hudson County, 86 A 63, 84 
N J Law 248 

Pa—Commonwealth ex rel Reno v 
Heidelberg Tp Water Co, 48 Pa 
Dist & Co 511, 64 Dauph Co 193— 
Lewistown-Reedsville Water Co v 
Hughes, Com PI, 49 Dauph Co 18 

Right of public service commission to 
order relocation see infra § 261 

73. NT—^New Tork Interurban Wa¬ 
ter Co V City of Mt Vernon, 173 
NTS 38, 185 AppDiv 305 

67 C J p 1196 note 42 

74. U S —Brie R Co v Board of 
Public Utility Com’rs, N J, 41 S 
Ct 169, 254 US. 394, 65 LEd 322 

67 C J p 1196 note 43. 

75. Kan —^Wichita Water Co v City 
of WichitfiL, 168 P 49, 98 Kan 256 

76. Fla—^Anderson v Fuller, 41 So 
684, 61 Fla 380, 6 LRA,N.S, 1026, 
120 Am S R 170 

N J —Walker v North Bergen Tp in 
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Hudson County, 86 A 63, 84 N J 
Law 248 

77. U S —Moore v New Orleans Wa¬ 
ter Works Co , C C La,, 114 F 380 

67 C J p 1196 note 46 
Compensation for taking property al¬ 
ready devoted to public use under 
power of eminent domain generally 
see Eminent Domain §§ 146-148 

78. N J —^Hackensack Water Co v 
Public Service Gas & Electric Co, 
142 A. 663, 6 N JMisc 707. 

In addon, by dissolved water oor- 
poration’s trastees for damages for 
defendant's malicious destruction of 
water works utility property and ap¬ 
propriation of corporation's custom¬ 
ers, defendant was not estopped to in¬ 
terpose defense of invalidity of trans¬ 
fer of the property to corporation be¬ 
cause made without order of Public 
Service Commission, on theory that 
defendant could not claim greater 
rights than corporation’s transferor, 
since it was trustees who were claim¬ 
ing through corporation’s transferor 
—Webster v Joplin Water Workr 
Co, 177 SW2d 447, 352 Mo 327 
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recovery by reason of the fact that a repiesentative 
of the company was present when the charge was 
laid and set off Although a water company lays 
its pipes over private property without compensa¬ 
tion, the owner thereof has no right to injure the 
pipes willfully and intentionally,®^ but he owes no 
positive duty to support the pipes Similarly, a 
city has no right to convert oi injure the company’s 
piping system, although the contract under which it 
was built IS unenforceable 

§ 259. - Purchase, Lease, Sale, and Mort¬ 

gage of Waterworks 
a Purchase 
b Lease 

c Sale or assignment 
d Mortgage 

a. Purchase 

A water company may purchase works or property 
necessary to the completion of its system. 

A water company may purchase such works or 
propel ty as is necessary to the completion of its 
system,®® and, if authorized by statute, may issue 
stock for such a purpose ®^ Under some statutes a 
water company may purchase the franchises and 
property of another water company which has been 
organized under the same act®^ Where one com¬ 
pany takes over the property and franchise of an¬ 


other, it is obligated to discharge the latter’s pub¬ 
lic obligations,®® and it takes the property subject to 
easements which exist on it ®'^ A water company’s 
franchise, giving the city the right to purchase the 
works at the net cost, docs not entitle the city to 
enjoin the company from purchasing the franchise 
and propel ty of another water company,®® and, in 
an action so to enjoin, the burden is on the city 
to show that the tiansaction would be a clear in¬ 
vasion of Its light to acquire the original works®® 

h. Lease 

A water company may lease the property and right 
of other water companies 

If a statute so provides, a water company may 
lease the property and rights of other water com¬ 
panies and thereby acquire their rights If a 
water company is operating under a charter from 
the state and no power to lease the waterworks is 
given, the company cannot do so,®l even with the 
consent of the municipality which it serves ®2 

c. Sale or Assignment 

A water company may be authorized to sell Its en¬ 
tire plant, property, and franchises 

A water company may be authorized by statute,^ ^ 
or by Its franchise, or chartci,®^ to sell its entire 
plant, property, and franchises, provided it secures 
the consent of the proper public agency,®® but even 


79. N J —Hackensack Water Co v 
Public Service Gas & Electiic Co, 
142 A 563, 6 N J Misc 707 
67 C J p 1196 note 50 
SO Pa —Spring Brook Water Sup¬ 
ply Co V Pennsylvania Coal Co, 54 
Pa Super 380 

81. Pa—Spring Brook Water Supply 
Co V Pennsylvania Coal Co , supra 

67 C J p 1196 note 48 

82. Tex—Templeton v City of Wel¬ 
lington CivApp, 207 SW 186 

83. N Y —Gamble v Queens County 
Water Co, 25 NE 201, 123 NY 91, 
9 BRA 527, 25 AbbNCas 410 

67 C J p 1196 note 51 
Acquisition of water for public use 
generally see supra §§ 228-230 
Clarifying basin 

Where water company was required 
under certiflcate from state commerce 
commission to serve city and adjoin¬ 
ing territory with water, and many 
people of city were employed in area 
outside of city, and city’s welfare re¬ 
quired that industries be served, not 
only for their profit hut for welfare 
of citizens of the city, utility had 
power to obtain land m city adjacent 
to its plant and to erect thereon a 
clarifying basin so that it might bet¬ 
ter strve city and surrounding terri¬ 
tory—Baird y. Board of Zoning Ap¬ 


peals of City of Kankakee, 106 NE 2d 
343. 347 Ill App 158 

84. NT—Gamble v Queens County 
Water Co, 25 NE 201, 123 NT 91, 
9 LRA 527, 25 AbbNCas 410 

85 Pa—Greensburg Boiough v 

Westmoreland Water Co , 87 A 995, 
240 Pa. 481 

67 C J p 1197 note 53 

86 Pa—Gieensburg Borough v 

Westmoreland Water Co, supra 

87. Cal—Hudson v Ukiah Water & 
Improvement Co, 204 P 862, 56 
Cal App 709 
67 C J p 1197 note 55 
88 Pa —Greensburg Borough v 

Westmoreland Water Co , 87 A 995, 
240 Pa- 481 

89. Pa —Greensburg Borough v 

Westmoreland Water Co, supra 

90. Pa —Grmg v Sinking Spring 
Water Co , 113 A 435, 270 Pa 232 

67 C J p 1197 note 62 
Company with right of eminent 
domam, leasing company without that 
right, may serve district involved, 
even though such service requires ex¬ 
ercise of such right—Reeves v Phil¬ 
adelphia Suburban Water Co, 135 
A 362, 287 Pa 376, error denied 136 
A 526, 288 Pa. 418 

91. U.S—New Albany Waterworks 
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V LiOUis\ilIe Banking Co, Ind, 122 
F 776, 58 C C A 576 

92 US—^New Albany Waterwoiks 

V Louisville Eankmg Co, supia 
93. Me —Hodges v South Berv ick 

Water Co, 26 A 2d 645, 139 Me iO 
67 C J p 1197 note 65 

94 Cal —San Luis Water Co v Es¬ 
trada, 48 P 1075, 117 Cal 168 

95 Me —Hodges v South Berw ick 
Water Co, 26 A 2d 645, 139 Me 40 

NT—Spiing Brook Water Co v Vil¬ 
lage of Hudson Palls, 56 N T S 2d 
722, 269 App Div 515, appeal denied 
57 NTS 2d 664, 269 App Div 913 
67 C J p 1197 note 64 
A sale of all property of water 
company except Its franchise to new 
corpoiation, which was organized to 
furnish water to the public, was au¬ 
thorized on securing of authority 
from the Public Utilities Commission, 
and plaintiff who furnished money to 
third person which was used m im¬ 
proving plant and facilities of new 
corporation could not recover there¬ 
for from the old company on theory 
that it remained the owner of the 
plant and facilities —^Hodges v South 
Berwick Water Co, 26 A 2d 645, 139 
Me 40 

Transfer to municipality 

(1) Private waterworks corpora- 
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then It may not sell before the authorized time 96 
Where such a sale is made the purchaser or the 
succeeding utility company succeeds to, and has im¬ 
posed on It, the obligation of continuing the service 
of furnishing water,97 and it has been held that even 
though a water company has the power to transfer 
its plant and franchise, a transfer is invalid if the 
transferee has not the power to continue the public 
service 9^ 

The water company may have the right to sell 
such machinery and equipment as are no longer nec¬ 
essary in the operation of its plant,99 and this right 
IS not affected by the fact that the municipality has 
an option to purchase the plant at the expiration of 
the franchise ^ It cannot divest itself of water 
rights It has acquired in its capacity of a public 
utility unless such action is in good faith and the 
property is not necessary.2 If the city has ac¬ 
quiesced in an assignment for a long period of 
time, It may not question the legality of the assign¬ 
ment to reap an advantage thereby 3 A contract 
attempting to grant an easement in the public use 
to the detriment of the public is subject to modifica¬ 
tion by the public authorities ^ 

Termination of corporation by sale Under some 


statutes a water company ceases to exist after it 
sells Its franchises and property.^ 

d. Mortgage 

A water company may mortgage Its property under 
its express or implied powers. 

If the power is expressly or impliedly given by the 
state or an agency thereof, a water company may 
mortgage its property ® The after-acquired prop¬ 
erty of a water company may be subject to the 
mortgage,7 and a municipality subsequently ac¬ 
quiring a water plant has been held estopped to 
claim that extensions and additions made by it 
were not covered by the mortgage ^ However, 
after-acquired property is not subject to the mort¬ 
gage where it is not clearly within the terms of the 
agreement9 and mortgages of the property of a 
corporation which constructed and operated both 
a water plant and an ice plant have been held not 
to include after-acquired property m the ice plant 
where the special description referred only to the 
water plant ^9 

Bondholders Mortgage bondholders are bound 
at their peril to ascertain the terms of the ordinance 


tion cannot transfer its property to 
a municipality without the written 
consent of the Public Service Com¬ 
mission, and, lacking such consent, 
'vas not entitled to specific perform¬ 
ance of municipality's contract to 
purchase system, which contract was 
conditioned on consent of any regu¬ 
latory agency which might have ju- 
1 isdiction —Spring Brook Water Co 
V Village of Hudson Falls, 56 N Y S 
lid 722. 269 App Div 615, appeal de¬ 
nied 57 N T S 2d 654. 269 App Div 
913 

(2) On an application to transfer 
waterworks system from private cor¬ 
poration to municipality, Public Serv¬ 
ice Commission has jurisdiction to 
determine whether or not such trans¬ 
fer IS in the public interest, since, 
once the transfer is made, commis¬ 
sion would have no jurisdiction over 
service or rates—Spring Brook Wa¬ 
ter Co V Village of Hudson Palls, 
supra. 

(3) Public Service Commission, on 
an application to transfer waterworks 
system from a private corporation to 
a municipality, has jurisdiction to 
inquire into price at which transfer 
IS to be made, since municipality 
must establish rates in accordance 
with price paid and, if price is ex¬ 
cessive, consumers would be forced 
to pay excessive rates —Spring Brook 
Water Co v Village of Hudson Falls, 
supra. 

96. Me —Guilford & Sangerville Wa¬ 


ter Dist V Sangerville Water Sup¬ 
ply Co , 154 A 567, 130 Me 217 
67 C J p 1197 note 67 

97 Ark—North Little Rock Water 
Co V Waterworks Commission of 
City of Little Rock, 136 S W 2d 194, 
199 Ark 773 

“The theory of the law is that a 
city may not be deprived of an es¬ 
sential utility, such as water, through 
the action of the utility furnishing 
that service by selling its plant, or 
an essential portion thereof, with¬ 
out which the service cannot be fur¬ 
nished "—^Noith Little Rock Water 
Co V Waterworks Commission of 
City of Little Rock, supra 

98 Cal —South Pasadena v Pasa¬ 
dena Land, etc, Co, 93 P 490, 152 
Cal 579. 

99 NY —Town of Mamaroneck v 
New York Interurban Water Co, 
190 NTS 680, 198 App Div 396, 
motion denied 135 NE 933, 233 N 
T 598, and affirmed 135 NE 962, 
233 NY 666 

67 CJ p 1197 note 68 

1. Pa—Borough of Monessen v Mo- 
nessen Water Co , 89 A 829, 243 Pa 
53 

2. RI—^Public Utilities Commission 
v. East Providence Water Co, 136 
A 447, 48 R I 376, reargument de¬ 
nied 137 A 387 

3. US —Austin V Bartholomew, 107 
F. 349, 46 CCA 327, certiorari de¬ 
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nied 22 S Ct 934, 183 US 698, 4G 
LEd 395 

67 C J p 1197 note 72 
4- Cal —Southern Pac Co v Spring 
Valley Water Co, 159 P. 865, 173 
Cal 291 

5. Pa —Commonwealth v Lumber 
City Water Co , 74 A 238, 225 Pa 
317 

67 C J p 1198 note 74 

6 . Kan —State v Topeka, etc , Wa¬ 
ter Co, 60 P 337, 61 Kan 647 

67 C J p 1198 note 75 

7. US —Trust Co of America v 
City of Rhinelander, CCWis, 182 
F 64 

Mortgage of after-acquired property 
generally see Mortgages § 185 

8 . US —Trust Co of America v 
Rhinelander, CCWis, 182 F 64 

9. Ky —^United States Cast Iron Pipe 
& Foundry Co v Henry Vogt Mach 
Co, 206 SW 806, 182 Ky 473 

Watershed acquired by borough 
Lien of mortgages covering water¬ 
works and containing after-acquired 
property clauses was held not to ex¬ 
tend to watershed six miles from boi- 
ough limits acquired by borough sub¬ 
sequent to its purchase of water¬ 
works subject to mortgages —Madden 
V Borough of Mt Union, 186 A. 275, 
322 Pa 109 

10 . Ky—United States Cast Iron 
Pipe & Foundry Co v Henry Vogt 
Mach Co, 206 S.W. 806, 182 Ky 
473. 
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creating or licensing the company Such bond¬ 
holders are also charged with notice of all the pro¬ 
visions of the mortgage or deed of trust securing 
the bond,12 where apt and sufficient reference is 
made in the bond to the mortgage or deed of trust, 
and this rule has been applied with respect to pio- 
visions for payment and satisfaction.!^ The bonds 
cannot be paid off before maturity other than in 
accordance with the terms specified in the agree¬ 
ment.! 5 

§ 260. — Proceedings to Restrain Com¬ 
pany from Exceeding Rights or Vio¬ 
lating Duties 

A water company may be restrained from exceeding 
Its rights. 

A landowner may restrain the water company 
from exceeding its rights on his property,'!® but the 
court will not grant an injunction that will sum¬ 
marily cut off the water supply of a city but will 
provide a reasonable time for the company to con¬ 
demn the rights involved or change its plans If 
the landowner has established an unwarranted use 
by the water company, the latter must show a 


prescriptive right or estoppel of the landowner.!® 
If a water company without the right to do so 
attempts to use the streets for the laying of water 
pipes, the city may forcibly prevent the excavation!® 
or may obtain equitable relief by in junction,20 and 
so, when the necessary consent of the city is not 
obtained, an injunction lies to prevent the laying of 
the pipes in the streets without such consent,2! and 
the court may compel the removal of such as are 
laid pending suit 22 

§ 261. Authority of Public Service Commis¬ 
sions Relative to Construction and 
Operation of Waterworks 

The construction and operation of waterworks by 
water companies are subject to regulation and control 
by public service or public utility commissions. 

In some jurisdictions, the construction and opera¬ 
tion of waterworks by water companies are subject 
to regulation and control by public service or public 
utility commissions 23 Since such a commission 
derives its authority or j'unsdiction wholly from 
constitutional or statutory provisions, 24 it has only 
such authority or jurisdiction as is derived there- 


11. Ill —Illinois Trust, etc, Bank v 
Pontiac, 112 IllApp 645, affirmed 


72 NE 411, 212 Ill 

326 



12. Ark —Adler v 

City 

of 

Hot 

Springs, 190 S W 2d 528, 
400 

209 

Ark 

13 Ark —^Adler v. 
Springs, supra 

City 

of 

Hot 

14. Ark —^Adler v. 
Springs, supra 

City 

of 

Hot 


Tmstee agent of bondholder 

(1) Provisions of deed of trust se¬ 
curing bond of water company deal¬ 
ing with power and duties of trustee, 
restricting rights of bondholder to 
sue on bond and providing for ulti¬ 
mate payment made trustee agent of 
bondholder to receive satisfaction of 
bond and issue receipt and release — 
Adler v City of Hot Springs, supra 

(2) Where trustee under deed of 
trust securing bond issue of water 
company was agent of bondholder to 
receive satisfaction and issue release, 
payment, and satisfaction made to 
trustee had the same effect as though 
made to bondholder —^Adler v City of 
Hot Springs, supra 

(3) Wliere trustee under deed of 
trust securing bond issue of water 
company, pursuant to authority given 
him by deed of trust, gave clerk of 
circuit court power of attorney to 
nake a satisfaction on margin of 
-ecord wheie deed of trust was re- 
jorded, the effect of such power of 
Lttorney and the marginal entry of 
*lerk pursuant thereto, in the absence 
If fraud, was to establish that bond 


sued on was paid —^Adler v. City of 
Hot Springs, supra 
15 Va —Manufacturers Trust Co 
V Roanoke Water Works Co, 1 S 
E 2d 318, 172 Va 242 
67 C J p 1198 note 77 
Payment of specified premium 
Where bonds secured by trust deed 
on waterworks property did not ma¬ 
ture until certain date, and were re¬ 
deemable sooner only on payment of 
specified premium, bondholders were 
entitled to payment of interest until 
maturity in absence of redemption — 
Manufacturers Trust Co v Roanoke 
Water Works Co , supra 

16. Or—Minto v Salem Water, 

Light & Power Co, 250 P 722, 120 

Or 202 

Actions by consumers against water 
companies see infra §§ 281, 307 

17. Or—^Minto v Salem Water, 

Light & Power Co, supra. 

18. Or —Minto v Salem Water, 

Light & Power Co , supra. 

19. N J —City of Bayonne v Bor¬ 
ough of North Arlington, 79 A 367, 
78 N JEd 283 

20 N J —Somerville Water Co v 
Borough of Somerville, 78A 793, 78 
NJEql. 199 

21 . NJ—^Woodbridge Tp v. Middle¬ 
sex Water Co , 68 A 464 

67 C J p 1198 note 84 

22 . NJ—^Woodbridge Tp v Middle¬ 
sex Water Co , supra 

23. Pa—Wright v Lancaster Subur¬ 
ban Water Co, 167 A 397, 109 Pa- 
Super. 372, 


Regulation and control with respect 
to acquisition of water supply see 
supra § 229 

Regulation of rates see infra 9 296 
Public service or public utility com¬ 
missions generally see Public Utili¬ 
ties §§ 31-68 

Water companies as subject to regu¬ 
lation and control generally see su¬ 
pra § 247 

Court without original Jurlsdictlou 
Court was without original juris¬ 
diction to direct water company to 
sever connection with another's pipe, 
or to adjudicate differences arising 
therefrom, since matter rested with 
Public Service Commission —Wright 
V Lancaster Suburban Water Co , su¬ 
pra 

24. NT—City of New York v New 
York Water Service Corp, 8 NE 
2d 294, 274 NY 100 
Authority and power of public util¬ 
ity commissions generally see Pub¬ 
lic Utilities §§ 38-45 

Charter provisiou held not repudi¬ 
ated 

Rule of statutory construction con¬ 
tained In New York charter provision 
that no provision thereof was deemed 
to be repealed or amended unless re¬ 
peal or amendment was expressly 
stated, or legislative intention to 
that effect was unmistakable, was not 
repudiated when provision of Public 
Service Law extending jurisdiction of 
Public Service Commission over water 
companies was enacted —City of New 
York V New York Water Service 
Corp.. supra. 
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from,^^ and, accordingly, a public service commis¬ 
sion whose jurisdiction is limited by statute to mat¬ 
ters relating to the safety and sufficiency of the 
service has no power to order relocation of pipes in 
order to prevent damage to the streets from fre¬ 
quent repair of the pipe lines 26 When authorized 
by statute, a commission may order extensions of 
the distributing system of a water company,27 but 
it does not have such power when it has been 
delegated to the city wherein the company is located 
and operated 28 The fact that a water company is 
authorized by its act of incorporation to adopt such 
bylaws, rules, and regulations as shall not contra¬ 
vene the constitution and laws of the United States, 
or of the commonwealth, does not authorize it to 
enforce rules and regulations contrary to the ex¬ 
pressed policy and rules of the Public Service 


WATERS § 261 

Commission 29 Under a statute which leaves to 
each city the regulation and control of water com¬ 
panies operated within its boundaries and which 
supply water principally to it, a public service com¬ 
mission has no jurisdiction to entertain an applica¬ 
tion for authority to issue mortgage bonds from a 
water company so operated*20 

The orders of the commission must be reasonable 
and in conformity with the law,2i and an order of a 
commission requiring a water company to recon¬ 
struct Its plant, when such is unnecessary and no 
adequate return would be made on the investment, 
is void 22 

Review While the decision or order of the com¬ 
mission is subject to review by the courts,23 if 
based on substantial evidence it will not be dis¬ 
turbed,34 unless It IS so capricious, arbitrary, or 


25 WVsL —City of Bluefield v Pub¬ 
lic Service Commission, 118 SE 
642, 94 W Va. 334 
Issnance of securities 

Public Service Commission was 
without jurisdiction to require pub¬ 
lic service water company to secure 
approval of commission prior to en¬ 
tering into agreements with hold¬ 
ers of mortgage bonds for reduction 
of interest rates, to be accomplished 
by delivery of bonds to company by 
owners, substitution of lower inter¬ 
est figure, and return of bonds to 
owners, since transaction was not an 
“issuing of securities" within statute 
conferring jurisdiction on commis¬ 
sion—Blue Mountain Consol Water 
Co V Public Service Commission, 189 
A 545, 125 PaSuper 1 

26. WVa—City of Bluefield v Pub¬ 
lic Service Commission, 118 S E 
542, 94 WVa 334 

67 C J p 1199 note 98 
Duty of company to relocate pipes 
see supra § 257 d 

27. Pa—Ridley Tp v Pennsylvania 
Public Utility Commission, 94 A 
2d 168, 172 PaSuper. 472—Latrobe 
Water Co v Public Service Com¬ 
mission, 174 A 615, 116 Pa Super 
66 

67 C J p 1199 note 99 
Duty of company to extend mains 
see supra § 257 b 

28 Wis —State v Washburn Water 
Works Co, 196 NW 537, 182 Wis 
287 

67 C J p 1199 note 1 

29, Pa —Pottsville Water Co v Pub¬ 
lic Service Commission, 78 Pa Su¬ 
per 56, 67 

67 C J p 1199 note 3 

30, Kan—^Wichita Water Co v Pub¬ 
lic Service Commission of Kansas, 
268 P 89, 126 Kan 381. 

94 C J*S —8 


31. Pa—Latrobe Water Co v Pub¬ 
lic Service Commission, 186 A 294, 
123 Pa Super 21—Morns Water Co 
V Public Service Commission, 180 
A 72, 118 Pa Super 416 

Certificate of public convezueuce 
Stipulation by public service wa¬ 
ter company that any loss in propos¬ 
ed extension would be taken care of 
from proceeds and would not result 
in increased rates was held incom¬ 
petent evidence on which to base cer¬ 
tificate of public convenience permit¬ 
ting extension of service —Borough 
of Clarks Summit v Public Service 
Commission, 92 PaSuper 591 

Order directing uniform system of 
accounts 

(1) Validity of an order of Public 
Utilities Commission directing water 
utilities to keep a uniform system 
of accounts does not depend on that 
part of order reserving to commis¬ 
sion power to require utilities to 
write off any part of amounts in a 
designated account, since utility af¬ 
fected by any future write off order 
would have opportunity to question 
such order directly—Scranton-Spring 
Brook Water Service Co v Pennsyl¬ 
vania Public Utility Commission, 67 
A 2d 735, 165 PaSuper 286 

(2) Order directing water utilities 

to keep a uniform system of accounts 
showing, among other things, original 
cost of property first devoted to pub¬ 
lic use, IS not restricted to prospec¬ 
tive application —Scranton-Spring 

Brook Water Service Co v Pennsyl¬ 
vania Public Utility Commission, su¬ 
pra 

(3) The term “original cost" as 
used in order directing water utili¬ 
ties to keep an account showing orig¬ 
inal cost of utility plant is equiva¬ 
lent to the statutory phrases “orig¬ 
inal cost of such property when first 
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devoted to the public service" and 
“original cost of construction," and 
does not necessarily mean cost to the 
present owner, or book cost, or in¬ 
clude increase in market value — 
Scranton-Spnng Brook Water Serv¬ 
ice Co v Pennsylvania Public Utili¬ 
ty Commission, supra. 

32. Idaho —Osborn Utilities Corpo¬ 
ration of Osborn v Public Utilities 
Commission of Idaho, 17 P 2d 333, 

62 Idaho 571 

33. Pa—Cole v Pennsylvania Public 
Utility Commission, 22 A 2d 121, 146 
Pa Super 257—Latrobe Water Co 
V Public Service Commission, 186 
A 294, 123 Pa Super 21 

34 Pa—Cole v Pennsylvania Pub¬ 
lic Utility Commission, 22 A 2d 121, 
146 PaSuper 257—Latrobe Water 
Co V Public Service Commission, 
174 A 615, 115 PaSuper 66 
Controlling question 

On appeal from order of Public 
Utility Commission that it was un¬ 
lawful for water company to continue 
to serve unfiltered water to the pub¬ 
lic and that it was unreasonable to 
require the company to serve filtered 
water to certain persons in view of 
cost of such service, the controlling 
question was whether there was sub¬ 
stantial evidence with rational proba¬ 
tive force in the record to sustain 
the findings of fact and the order 
of the commission, since the question 
before the commission was largely arb 
administrative one which must be 
left to the sound judgment and dis¬ 
cretion of the commission —Cole v. 
Pennsylvania Public Utility Commis¬ 
sion, 22 A 2d 121, 146 Pa Super 257 
Matter not placed ou record 

Copies of letters which were print¬ 
ed as exhibits to Public Service Com¬ 
mission’s brief on appeal by water- 
company from orders entered in pro- 
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unreasonable as to amount to error of law^S or a 
\ lolation of constitutional rights 36 

§ 262. Licenses and Taxes 

A water company may be liable for a license or 
privilege tax, 

A license or privilege tax may be imposed on a 
water company,3and it may be liable for penalties 
where there is a failure to comply with the re¬ 
quirements of the statute imposing such a tax 38 
However, if unauthorized by its charter or statute, 
a city may not impose license taxes or fees on the 
franchise and plant of a water company for reve¬ 
nue purposes39 or for the permission to carry on 
the business,^^ but it may impose a reasonable tax 
or fee as incident to the exercise of police supervi¬ 
sion and inspection^! and to defray the cost there¬ 
of 42 Where a fee has been imposed by the city, the 


presumption is that it is imposed for police inspec¬ 
tion and surveillance purposes rather than for reve¬ 
nue or as a return for permission to carry on the 
business 43 The burden of showing the unreason¬ 
ableness of the fee is on the water company, 44 and 
payment cannot be avoided by showing that it is 
somewhat in excess of the actual expense of super¬ 
vision,45 since the city is ordinarily unable to tell in 
advance the exact cost and is at liberty to make the 
charge large enough to cover any reasonably antici¬ 
pated expense 46 

Percentage of gross receipts Under a constitu¬ 
tional provision that any individual or corporation 
may establish and operate waterworks to supply 
a city and its inhabitants with water under such 
conditions and regulations as the city may prescribe 
under its organic law, a municipality has no power 


ceedmg to reauire company to ex¬ 
tend Its facilities, but which were 
never placed on record, would not 
support orders of commission, since 
all parties must be fully apprized of 
evidence on which commission pro¬ 
poses to act, and must be afforded an 
opportunity to cross-examine oppos¬ 
ing witnesses —Latrobe Water Co v 
Public Service Commission, 186 A 
294, 123 Pa Super 21 

Orders held Bustained by evidence 

(1) Generally 

N Y —Citizens Watei Supply Co of 
Newtown v Maltbie, 45 NYS2d 
796, 267 App Div 793, affirmed 59 
NE 2d 440, 293 NY 849 
Pa—Cole V Pennsylvania Public 
Utility Commission, 22 A 2d 121, 
146 Pa Super 257 

(2) Order directing extension of fa¬ 
cilities —Latrobe Water Co v Pub¬ 
lic Service Commission, 174 A 615, 
115 Pa Super 66 

Evidence held iusnfflcieut 
Pa —Ridley Tp v Pennsylvania Pub¬ 
lic Utility Commission, 94 A 2d 168, 
172 Pa Super 472 

35. Pa—Scranton-Spring Brook Wa¬ 
ter Service Co v Pennsylvania 
Public Utility Commission, 67 A 2d 
735, 165 Pa Super 286—Cole v 

Pennsylvania Public Utility Com¬ 
mission, 22 A 2d 121, 146 Pa Super 
257—Morns Water Co v Public 
Service Commission, ISO A. 72, 118 
Pa Super 416 

Orders extending facilities 

(1) Public Service Commission’s 
order, made without notice or hear¬ 
ing extending date for completing ex¬ 
tension of its facilities, and refusing 
a hearing to water company on is¬ 
sues of fact as to whether condition 
of original order with respect to filing 
of applications and making of depos¬ 


its had been complied with, as to al¬ 
leged increase in costs, the necessity 
for a booster pump, and as to re¬ 
sponsibility for long delay in case, 
was held unlawful as amounting to 
arbitrary exercise of power—Latrobe 
Water Co v Public Service Commis¬ 
sion, 186 A 294, 123 Pa Super 21 
(2) Public Service Commission’s 
order directing water company to ex¬ 
tend facilities, contingent on compa¬ 
ny’s first receiving applications pro¬ 
ducing specified minimum revenue, 
was held not unreasonable in not re¬ 
quiring new applicants to make de¬ 
posits as guaranty that they would 
take the service, where order left way 
open for company to require a depos¬ 
it by general tariff provision—Lat¬ 
robe Water Co v Public Service Com¬ 
mission, 174 A 615, 115 Pa Super 66 

36 Pa—Cole v Pennsylvania Pub¬ 
lic Utility Commission, 22 A 2d 121, 
146 Pa Super 257 

37. Ala—^Henry v State ex rel Bir¬ 
mingham Water Works, 161 So 
494, 230 Ala 444 

License fee for diversion of water 
see supra § 229 

Taxation generally see Taxation §§ 
185, 279 

Taxation of franchises generally see 
Taxation § 134, Municipal Corpo¬ 
rations § 2000 c 

38. Ala —Henry v State ex rel Bir¬ 
mingham Water Works, supra 

IVotice of delinquency 

(1) Written notice to county com¬ 
missioner of licenses by license in¬ 
spector that public utility license had 
not been taken out by waterworks 
company would have justified com¬ 
missioner’s refusal to issue license 
without payment of statutory penal¬ 
ty, even though no citation from in¬ 
spector to appear before commis¬ 
sioner to take out license was served 
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on company until after It appeared 
for such purpose —^Henry v State ex 
rel Birmingham Water Works, supra 

(2) Notice to county commissioner 
of licenses by license inspector that 
waterworks company had not taken 
out public utility license must have 
been in writing and served after com¬ 
pany became delinquent and before it 
applied for license in order to con¬ 
stitute valid defense to petition for 
wnt of mandamus requiring commis¬ 
sioner to issue license without pay¬ 
ment of penalty—Henry v State ex 
rel Birmingham Water Works, su¬ 
pra 

39 Md—Cambridge v Cambridge 
Water Co, 58 A 442, 99 Md 501, 2 
Ann Cas 311 

Pa—City of Wilkes-Barre v Crystal 
Spring Water Co , 7 Kulp 31 

40 Md—Cambridge v Cambridge 
Water Co, 58 A 442, 99 Md 501, 
2 Ann Cas 311 

67 C J p 1199 note 10 

41. Pa—^Kittanning Boiough v 
Armstrong Water Co, 35 Pa Super 

174 

67 C J p 1199 note 11 

42. Pa—^Kittanning Borough v 
Armstrong Water Co , supra—Lans- 
downe Borough v Springfield Wa¬ 
ter Co , 16 Pa Super 490, 8 Del Co 

175 

43. Pa—Lansdowne Borough v 

Springfield Water Co, supra 

44. Pa—^Kittanning Boiough v 

Armstrong Water Co, 35 Pa Super 
174 

45. Pa—Kittannmg Borough v. 

Armstrong Water Co, supra 

46 Pa —Kittannmg Borough v. 

Armstrong Water Co, supra. 
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to impose, as a condition to the gi anting of a water 
franchise, a condition that the giantee and his as¬ 
signs shall pay a percentage of gross receipts,and 
the legislature has no power to authorize it to do 
so,^^ such tax cannot be supported under the gen¬ 
eral power of the municipality to contract^^ or by 
the fact that the grantee voluntarily consented 
thereto,^® and, although the giantee received the 
franchise by consenting to conditions, neither he 
nor his assignee is estopped to deny the right of the 
municipality to recover 

Sales tax. Exemption from a sales tax of sales 
of water have been held proper on the ground that 
they involve an element of service and that there 
exists a public interest that their prices be reason¬ 
able 


WATERS §§ 282-263 

§ 263. Remedies of Creditors and Enforce¬ 
ment of Liabilities 

The mortgage ci editors of a water company may be 
entitled to a foreclosure and the sale of its property 

The mortgage creditors of a water company mav 
be entitled to a foieclosure^^ and a judgment di¬ 
recting the sale of its property As a general 
rule, the property of a water or waterworks com¬ 
pany, as a quasi public service company, is not sub¬ 
ject to a mechanic’s lien,55 but there is also some 
authority to the contrary,^^ and under the provisions 
of some statutes such a hen may attach to the 
property of a waterworks company.^Where the 
property of a water company is subject to fore¬ 
closure and sale, the court will make such directions, 
as to selling the plant as an entirety and carrying 
on the business, as will protect the public.®® 


47 Cal —Town of St Helena v 
Ewer, 146 P 191. 26 Cal App 191 
67 C J P 1200 note 18 


43 Cal 

—Town 

of 

St 

Helena 

v 

Ewer, 

supra 





49 Cal 

—Town 

of 

St 

Helena 

V 

Ewer, 

supra 





50 Cal 

—Town 

of 

St 

Helena 

V 

Ewei, 

supra 





67 C J p 1200 note 21 




51 Cal 

—Town 

of 

St 

Helena 

V 

Ewei, 

supra. 






52 NH—In re Opinion of the Jus¬ 
tices, 190 A. 801, 88 NH 500 

53 Okl—^West Hills Water Co v 
American-First Trust Co in Okla¬ 
homa City, 158 P2d 691, 195 Okl 
428 

67 C J p 1200 note 24 
Poreclosure according’ to teims 

A trust deed to the public trus¬ 
tee of a county to secure bonds of a 
land and water company was foie- 
closable according: to its terms, and 
not to require a foreclosure proceed¬ 
ing"—^Walpole v Rogers, 185 P 346, 
66 Colo 573 

Persons entitled to prosecute action 
and necessary parties 
(1) Where, by terms of trust deed 
covering waterworks system, trustee 
in case of default at his own option 
could, and on demand of majority 
of holders of bonds secured by deed 
must, declare entire indebtedness due 
and proceed with foreclosure, and 
where, after default and demand 
made, trustee m recognition thereof 
and on his own election declared in¬ 
debtedness due and proceeded with 
foreclosure, alleged fact that such 
demand was made in violation of in¬ 
dependent contract between bondhold¬ 


er making the demand and mortgage 
debtor did not imr»air right of trus¬ 
tee to prosecute foreclosure action — 
West Nichols Hills Water Co v 
American-First Trust Co in Okla¬ 
homa City, 158 P 2d 691, 195 Okl 428 

(2) Where moitgagor answered to 
the merits without challenging tius- 
tee’s right to maintain action to fore¬ 
close mortgage trust deed covering 
waterworks system, and filed a cross 
action alleging breach of contract be¬ 
tween mortgagor and holder of ma¬ 
jority of bonds secured by trust deed, 
mortgagor could not thereafter chal¬ 
lenge trustee’s right to maintain ac¬ 
tion on giound that holdei of major¬ 
ity of bonds was a foreign corpora¬ 
tion doing business in state without 
complying with domestication stat¬ 
utes and that action was for its ben- 
efll—^West Nichols Hills Water Co 
V American-First Trust Co in Okla¬ 
homa City, supra, 

(3) Where, by terms of trust deed 
covering a waterworks system, trus¬ 
tee was made representative of rights 
of beneficiaries, such beneficiaries 
were not necessary parties to action 
by trustee to foreclose trust deed, 
even though beneficiaries under terms 
of trust weie authorized to and did 
demand that trustee prosecute fore¬ 
closure action—West Nichols Hills 
Water Co v American-First Trust 
Co in Oklahoma City, supra. 

Cross action or connterclaim 

Trustee, having duty under mort¬ 
gage trust deed covering waterworks 
system to declare entire indebtedness 
due on any default in payment and 
proceed with foreclosure, would not 
be liable in damages for breach of 
bondholder's agreement to which 
trustee was not a party not to de¬ 


mand foreclosure, and hence claim for 
damages for such breach could not be 
interposed bv mortgage debtor as 
cross action or counterclaim in fore¬ 
closure action by trustee —^West 
Nichols Hills Water Co v American- 
First Trust Co in Oklahoma City, su¬ 
pra 

54 Okl —^West Nichols Hills Water 
Co V American-First Trust Co in 
Oklahoma City, 168 P 2d 698, 195 
Okl 436 

Adveitisement of sale 

Advertisement of sale of realty 
and personalty comprising watei- 
works plant and facilities, on special 
execution issued pursuant to judg¬ 
ment foieclosing mortgage deed of 
trust in newspaper published in city 
located in same township as the real¬ 
ty, was sufficient, although circula¬ 
tion of such newspaper was small — 
West Nichols Hills Water Co v 
American-First Trust Co in Okla¬ 
homa City, supra 

55 US —^Ackroyd v Winston Bros 
Co, CCAMont, 113 F 2d 657—Coi- 
pns Juris guoted in Pittsburg Equi¬ 
table Meter Co v Cary, CCA Okl, 
67 F2d 65, 66 

40 C J p 60 note 77 

56. U S —National Foundry & Pipe 
Works V Oconto Water Co, C C 
Wis, 62 F 43, affirmed 59 F. 19, 
7 CCA 603 

67 C J p 1200 note 24 

57. NC—^McNeal Pipe, etc, Co v 
Howland, 16 S E 857, 111 NC 615, 
20 LR A 743 

58 US —Oconto Water Co v Na¬ 
tional Foundry & Pipe Woiks, Wis , 
59 F 19, 7 CCA 603 
NC—McNeal Pipe, etc, Co v Wolt- 
man, 19 SE 109, 114 NC, 178. 
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§§ 264-265 WATERS 

E. SUPPLY AND DISTRIBUTION OF WATER 


§ 264. To Municipalities 

Particular matters with respect to the supply 
and distribution of water to municipalities are dis¬ 
cussed infra §§ 265-276, 283. 

Examine Pocket Parts for later cases, 

§ 265. - Power and Authority of Munici¬ 

pality to Contract 

a. In general 
b Restrictions 
c Particular contracts 

a. In General 

A municipal corporation generally has the authority 
'to contract for a supply of water for municipal uses, 
but such authority must be conferred on it either express¬ 
ly or by implication 

Subject to the rules of law applicable to municipal 
contracts generally, particularly with reference to 
public improvements, as discussed m Municipal 
Corporations §§ 1035-1652, a municipal corporation 
ordinarily has the authority to contract for a sup¬ 
ply of water for municipal uses,59 but the power 
of a municipality to contract for the procurement 
of a water supply must be conferred on it either ex¬ 
pressly or by implication The power to enter 
into contracts for the supply of water to the mu¬ 
nicipality and its inhabitants may be expressly 
given^l or may be implied Such power may be 
implied from the power to provide for a water sup¬ 
ply,63 establish a water system of its own,64 contract 
^for and procure,®5 construct®6 or purchase®*^ water¬ 
works,®® or make contracts for the welfare of the 
city or contract generally in connection with the 


power to provide for the health and welfare of the 
inhabitants ®3 However, the power to purchase 
water cannot be inferred from a grant of power to 
erect a waterworks in a statute in which there is 
found elsewhere express authority for the exercise 
of the power to purchase, although m a different 
manner 70 The right of contract conferred on mu¬ 
nicipalities by statute is not a right to contract for 
a water supply with any and every company, but 
only with such as have the power to make such a 
contract with a municipality.^^ 

Municipality as agent of individual citizen Al¬ 
though It has been said that where municipal au¬ 
thorities are empowered to contract with a water 
company for a supply of water, they act as agents 
of all the people of the city, then and thereafter,72 
strictly speaking the contract is on behalf of the 
municipality as principal,72 and the inhabitants will 
not be regarded as principals by reason of the fact 
that they are interested that the obligations of con¬ 
tractors toward the municipal corporation should 
be faithfully complied with, or the fact that they, 
as taxpayers, contribute the money with which the 
payments under the contracts of the municipality 
are to be made 74 Although, by statute, any con¬ 
tract for a municipal water supply must be con¬ 
firmed by a two-thiids vote of the qualified electors 
of the city, a city, in entering on such a contract, is 
not the agent of a single elector or of the aggregate 
two thirds 75 

b. Restrictions 

The authority of a municipality to contract for a 
supply of water may be subject to certain restrictions, 
such as limitations on the indebtedness which It may 
lawfully contract. 


59 Ala —Water Works Board of 
City of Mobile v City of Mobile, 
43 So 2d 409, 253 Ala 158 
Conn —^New Haven Water Co v City 
of Kew Haven, 40 A 2d 763, 131 
Conn 456 

La —City of Westwego v Marrero 
Land & Imp Ass*n, 59 So 2d 885, 
221 La. 564 

N T —People v City of Schenectady, 
60 NTS 2 d 911, 186 Misc 385 
N D —Harding v City of Dickinson, 
33 lSrW2d 626, 76 ND 71 
WVa—Mountain State Water Co v 
Town of Kingwood, 9 S E 2d 532, 
132 WVa 374 | 

67 CJ p 1200 note 30 

60 US—Wichita Water Co v City 
of Wichita, DC Kan, 234 P 415 

61. N D —Harding v City of Dickin¬ 
son, 33 MW 2d 626, 76 MD. TO¬ 
ST C.J p 1200 note 32. 


62 Ark —McGehee v Williams, 87 
SW2d 46, 191 Ark 643 

63. Ark—McGehee v Williams, su¬ 
pra 

67 C J p 1201 note 34 

64. Idaho—Jack v Grangeville, 74 
P 969, 9 Idaho 291 

65. Kan —Columbus Water-Works 
Co V Columbus, 28 P. 1097, 48 
Kan 99, 15 LRA 354 

67 C J p 1201 note 36 

66 . Colo —Colorado Springs v Pike's 
Peak Hydro-Electric Co , 140 P 921, 
57 Colo 169 

67 C J p 1201 note 37 

67. N J —Hackensack Water Co v 
Hoboken, 17 A 307, 61 N J Law 220 

6 S Minn—Reed v Anoka, 88 NW 
981, 85 Mmn 294 

67 C J p 1201 note 39. 
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69. Ky—^Dyer v Newport, 94 SW 
25, 29 Ky L 656 

67 C J p 1201 note 40 

70 NY —Salmon v Rochester & 
Lake Ontario Water Co, 197 NY S 
769, 120 Misc. 131. 

71. N J —Plainfleld-Unlon Water Co 
V Inhabitants of City of Plainfield, 
87 A 448, 84 N JLaw 634 

72. Ala—^Birmingham Waterworks 
Co V Hernandez, 71 So 443, 196 
Ala. 438, LRA1916E 268 

73. La —^Allen, etc, Mf g Co v 
Shreveport Waterworks Co, 37 So 
980, 113 La 1091, 104 Am S R 525, 
68 LRA 650 

74. La —^Allen, etc , Mfg. Co v 
Shreveport Waterworks Co, supra. 

75. S C —^Ancrum v. Camden Water, 
etc, Co, 64 SE. 151, 82 S.C. 284, 
21 L R A..N.S., 1029. 
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Although a municipal corporation generally has 
the authority to contract with an individual or 
corporation for a supply of water for municipal 
uses, such authority may be subject to certain re¬ 
strictions Thus, the municipality may not ex¬ 
ceed the amount authorized by statute to be paid 
or raised by taxation for such service ,^7 and it may 
not exceed the indebtedness which it may lawfully 
contract,7S including, for this purpose, the fixed 
payment for each current year, not the aggregate 
of such payments for the whole term of the con¬ 
tract,7^ although there is also authority for the view 
that the aggregate of payments for the whole term 
of the contract is to be included Mere power to 
enter into a contract with a water companyor to 
contract for a certain period^^ (^oes not authorize 
a municipality to enter into a contract for such 
period or for a stated period at a fixed rate Under 
a provision of the constitution that the supply of 
water is subject to the regulation of the state, a 
municipality has no power to bind itself to pay 
fixed rates for water for any period beyond the 
change of rates by statute 

Exhaustion of authority Where a municipality 
IS authorized to obtain a water supply either by con¬ 
tract with a private corporation, as discussed supra 
■subdivision a of this section, or by constructing and 
operating its own works, as considered supra §§ 234- 
242, it has been held that the adoption of one method 
exhausts the power of the municipality to adopt the 
other as long as the first continues the supply ac¬ 
cording to law 

Monopoly. Where its charter confers on a mu- 
nicipaiity the power to contract for a supply of wa¬ 
ter, a contract entered into therefor, although it 


create a monopoly and is void to that extent, has 
been held valid to the extent of the powers delegated 
in the charter. 85 A municipality authonzed to 
buy water for its own distributing system may 
agree to purchase water up to a given quantity ex¬ 
clusively fiom one company A statute prohibit¬ 
ing the grant of an exclusive right for the supply 
of water is not violated by a contract which con¬ 
templates the possibility of the municipality pur¬ 
chasing water from other sources in the future ^7 

Pledge of municipal credit. In the absence of ex¬ 
press authority, a municipal corporation cannot en¬ 
ter into a contract for the purchase of water from 
a private corporation which amounts in effect to a 
pledge of the municipal credit for the support of 
a private enterprise A constitutional prohibition 
of the lending of the credit of a municipality is not 
violated by a contract with a water company under 
w^hich the municipality obligates itself to pay for 
a certain minimum amount for a certain period, al¬ 
though to supph such water it is necessary for the 
water company to extend its system 

Source of supply Although it may be unlawful 
for a municipality to go outside the state for its 
supply of water, where a contract for a water sup¬ 
ply is silent as to the source from which the water 
is to be taken, an illegal execution of the contract 
will not be presumed 

Supply for portion of town Under an act author¬ 
izing a town to establish a water-supply district and 
contiact for a supply of water for such district, a 
town, all of which is included in a water district, is 
not authonzed to contract for a supply of water for 
a portion only of the town On the other hand. 


76 Ky—Beard v Hopkinsville, 24 
SW 872, 96 Ky 239, 16 Ky L 756, 
44 Am SR 222, 23 LRA 402 
Purchase from “public corporation” 
Under statute providing" that city 
or village owning a distribution sys¬ 
tem and having an inadequate water 
supply may purchase water from any 
“public corporation,” city was au¬ 
thonzed to contract with the United 
States for a water supply—Harding 
V City of Dickinson, 33 NW2d 626, 
76 ND 71 

77. WVa—^Huntington Water Cor¬ 
poration V City of Huntington, 177 
SE 290, 115 WVa, 631 

67 C J p 1201 note 4$. 

78. Ill —East St Louis & Interurban 
Water Co v City of Belleville, 196 
NE 442. 360 Ill 490 

Ky—^Beard v. Hopkinsville, 24 SW 
872, 96 Ky 239. 16 Ky L 756, 44 
Am SR 222, 23 LRA, 402 

79. WVa—^Huntington Water Cor¬ 


poration V City of Huntington, 177 
SE 290, 116 WVa. 531—Allison v 
City of Chester, 72 SE 472, 69 W 
Va 533, 37 LRA.ISTS, 1042, Ann 
Cas 1913B 1174 

67 C J p 1201 note 51 

80, Ill—^East St Louis & Interur¬ 
ban Water Co v City of Belleville, 
196 NB 442, 360 Ill 490 

81. Ind —City of Washington, Ind, 
V Public Service Commission, 129 
NE 401, 190 Ind. 105 

82 Ill—Board of Education of Al¬ 
ton Community Consol School Dist 
No 151 V Alton Water Co, 145 
NE 683, 314 Ill 466 

67 C J p 1201 note 63 

83. Pla—City of Tampa v. Tampa 
Waterworks Co, 34 So 631, 45 
Pla 600, affirmed 26 S Ct 23, 199 
US 241, 60 LBd 170 

Idaho —City of Pocatello v Murray, 
120 P. 812, 21 Idaho 180, affirmed 
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33 set 107, 226 US 318, 57 L Ed 
239 

84. Pa — Carlisle Gas & Water Co v 
Caihsle Water Co, 41 A 321, 188 
Pa 51, followed in Dorrance v 
Bristol Borough, 73 A. 1015, 224 Pa 
464 

85. Mich—Lewick v Glazier, 74 N 
W. 717, 116 Mich 493 

86 - Cal —Mann Water & Power Co 
v Town of Sausalito, 143 P 767, 
168 Cal 587 

87. Cal —Mann Water & Power Co 
V Town of Sausalito supra 

88 . Ind—Scott v Laporte, 68 NE 
278, 69 NE 675, 162 Ind 34 

89. Cal —Mann Water, etc, Co v 
Sausalito, 143 P 767, 168 Cal 587 

90. NJ—^Brady v Bayonne, 30 A 
968, 67 NJLaw 379 

91. NT—People V Sisson, 77 NTS 
376, 75 App Dlv 138, 140, affirmed 
66 NE 1115, 173 NY 606. 

67 C J. p 1202 note 65. 
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under an act authorizing a municipal corporation 
to contract for a supply of water, it has been held 
that the fact that the water supply is not carried to 
every part does not invalidate the contract ^2 

c. Particular Contracts 

(1) Contract by municipality to supply 

other municipality 

(2) Furnishing water directly 

(3) Further or other supply 

(4) Use of streets 

(1) Contract by Municipality to Supply 
Other Municipality 

V^here statutory authority therefor exists a munici¬ 
pality may contract with another municipality for the 
sale or purchase of water, but in the absence of statutory 
authority, a municipality which has purchased a supply 
of water for its own use is without power to contract 
to furnish water to another municipality. 

Where statutory authority therefor exists a mu¬ 
nicipality may contract with another municipality 
for the sale^^ or purchase®^ of water However, a 
municipality having no water supply of its own 
cannot, in the absence of any legislation vesting 
such power, contract with a water company for 
water to be supplied to another municipality ,^5 
nor, in the absence of statutory authority,where 
a city has purchased a supply of water for its own 
use, has it the power to contract to fuinish water 
to another municipality Where the authority to 
contract for a water supply is limited by statute to 


adjoining municipalities, such authority does not ex¬ 
tend to municipalities that are not contiguous 
Likewise, under a statute authorizing a municipality 
with waterworks of its own to enter into a contract 
with a contiguous municipality for the supply of the 
latter with water and also to dispose of surplus wa¬ 
ter for manufacturing and other purposes, a noncon¬ 
tiguous municipality cannot contract for a water 
supply from the municipality with its own water¬ 
works The board of a town, which has estab¬ 
lished a water supply district including a village 
which IS afterward incorporated, has been held to 
lack power, under the statutes applicable to the au¬ 
thority of the municipalities in question, to enter in¬ 
to a water contract to supply such village after its 
incorporation ^ 

Walter supply commission The power and au¬ 
thority of a water supply commission to contract 
with municipalities for the supply and distribution 
of water are statutory and depend on, and are 
measured by, the terms of the statutory grant of 
power and authority reasonably construed ^ 

Restriction by contract. The attempt of a water 
company, in selling its waterworks to a municipality, 
to restrict the sale of w^ater to such municipality 
and other designated municipalities is beyond its 
powers and against the policy of the state ^ 

Approval of district, state, or federal officer f 
Where a municipality is authorized to contract wnlh 


92 N* J —State V Summit Township, 
19 A 966, 52 N JL,aw 483 
67 C J p 1202 note 66 

93. Aik—McGehee v Williams, 87 
S W2d 46, 191 Ark 643 

III —Baltis V Village of Westchester, 
121 NE 2d 495, 3 Ill 388 
In contracting with board of ccoxu 
ty commissioners for sale of water, 
city IS engaged in a “proprietary 
function*' and binds itself as though 
it were a private concern —^Wagner v 
City of Youngstown, Ohio App, 75 
NB 2d 724 

94. Ark—McGehee v Williams, 87 
S W2d 46, 191 Ark 643 

95 N J —East Newark v Jersey 
City, 57 A 1051. 67 NJBq 265, af¬ 
firmed 64 A 1132. 68 NJEq 783 

96 Ill —Baltis V Village of West- 
chestei, 121 ND 2d 495, 3 Ill 2d 388 

97- NJ—Rehill v Jeisey City, 68 
A 175, 71 N JLaw 109 

98. NJ—Bayliss v Borough of 
North Arlington, 76 A 1024, 80 N 
J Law 124 

99 Ohio —^Wright v ETenncdyi 

Heights, 1 Ohio Cir Ct ,N S , 195, 25 
Ohio Cir Ct 409 
67 C J p 1202 note 71. 


11 . NY—Villa Paik Ass’n of Great 
Neck V Town of North Hempstead, 
146 NYS 1047, 162 App Div 45 
2. N J —City of Bayonne v North 
Jersey Dist Water Supply Com¬ 
mission, 106 A 2d 19, 30 N J Super 
409 

‘TJlay” as mandatory 

“May,” within statute providing 
that water supply commission, under 
certain circumstances, may contract 
to supply a municipality with water 
IS mandatory, and commission is 
obliged to enter into such a contract, 
if applying municipality is willing 
to do so on the basis of the price to 
be fixed under the statutory formula, 
but this does not require that the 
words “may allow” appearing in later 
portion of the statute are to be con¬ 
strued to mean “shall allow ”—City 
of Bayonne v North Jersey Dist Wa¬ 
ter Supply Commission, supra 

Seteimination of adequacy of supply 
Determination of whether water 
supply under control of water supply 
commission was adequate to justify 
contracting to supply nonparticipat¬ 
ing city was within the commission’s 
administrative responsibility and spe¬ 
cial competence, subject to limited 
statutory superintendency.—City of 
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Bayonne v North Jersey Dist Watei 
Supply Commission, supia 

Duty of village to contract 
Wheie two villages pursuant to 
statutory authority passed identical 
ordinances providing for joint ac¬ 
quisition and operation of common 
source of water supply, and each vil¬ 
lage appointed a commissioner to 
serve on water commission which had 
been created pursuant to statute, and 
circuit court of county appointed 
third commissioner as provided by 
statute, thus constituting a commis¬ 
sion vested with statutory power, and 
one village entered into contract with 
commission for water pursuant to 
statute, officers of the other village 
had duty under statute to contract 
with commission for water, as 
against contention that such village 
could disclaim any right, obligation 
or duty m connection with further 
functioning of commission —People 
ex rel Morgan v Village of Berkeley, 
94 NB 2d 550, 342 Ill App 117, affirm¬ 
ed 98 NE2d 743, 409 Ill. 160. 

3. N J —^East Jersey Water Co v 
City of Newark, ISO A. 567, 658, 98 
NJEq 672 
67 C J p 1202 note 73- 
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another municipality for a water supply, but is re¬ 
quired to have the consent of the district water sup¬ 
ply commission and the board of conservation and 
development, it is immaterial that such consent was 
obtained subsequent, rather than prior, to the mak¬ 
ing of such contract ^ In the absence of any stat¬ 
utory requirement, a municipality contracting to 
purchase water from another is not required to have 
the consent of the conservation commission^ or the 
approval of the state board of health ^ A contract 
of a municipality purchasing water from another is 
not invalidated by the fact that the consent of the 
war department of the United States and that of 
the state board of commerce and navigation has not 
been obtained, although one or both would be neces¬ 
sary if delivery is to be made by a main laid ac¬ 
cording to the plan presented by the contract, where 
this is not the sole means by which the contract 
may be performed ^ 

(2) Furnishing Water Directly 

A statute authorizing water commissioners to con¬ 
tract for the furnishing of water to the city for public 
purposes does not authorize a contract for the furnish¬ 
ing of water directly to the inhabitants through the 
private pipes of the company 

A statute authorizing water commissioners to 
contract for the furnishing of water to the city for 
public purposes does not authorize a contract for 
the furnishing of water directly to the inhabitants 
through the private pipes of the company.^ 

(3) Further or Other Supply 

The fact that a municipality has a contract for a 
supply of water will not prevent it from contracting for 
a further or other supply. 

The fact that a municipality has a contract for a 
supply of water will not prevent it from contracting 
for a further or other supply.® A city may be au¬ 
thorized to procure by purchase or otherwise ad¬ 


ditional water supply for temporary and emergency 
use 

Board of water commissioners expressly granted 
power to make contracts for supplying a village with 
water may contract with an individual for supplying 
the balance of water needed after it has acquired a 
municipal plant and has found it inadequate 

(4) Use of Streets 

The power of a municipality to contract for a water 
supply includes the power to contract for the use of the 
streets for that purpose by private persons. 

The power of a municipality to contract for a 
water supply includes the power to contract for the 
use of the streets for that purpose by a private 
corporation or individuals.^^ 

§ 266. - Form and Requisites of Contract 

a In general 
b Bids and deposits 

a. In General 

A contract for a water supply must be made as the 
taw directs, and a municipal ordinance may constitute 
the contract 

A contract for a water supply must be made by 
means of an ordinance, resolution of the municipal 
authorities, or otherwise as the law directs An 
ordinance prescribing the conditions on which a 
water supply company may lay its mams and pipes 
in the streets of a city, and furnish water to it and 
its inhabitants, when accepted by the water com¬ 
pany, constitutes the contract between it and the 
city 

Invalid ordinance; ordinance procured by fraud 
Where an ordinance embracing a contract between 
a municipality and a water company was void be¬ 
cause a member of the common council of the mu¬ 
nicipality was interested in the water company, the 
former is not estopped to assert the invalidity of 


4 NJ—Mundy v Raritan Tp , 114 
A 162, 7 NJMisc 78 

5 NY —Town of Mamaroneck v 
New York Interurban Water Co, 
190 NYS 680, 198 App Div 396, 
motion denied 135 NE 933, 233 NY 
598, and affirmed 135 NE 962, 233 
NY 666 

e NJ—Mandy v Raritan Tp , 114 
A 163, 7 NJMisc 78 

7 N J —Mundy v Raritan Tp, su¬ 
pra 

S NY—^Woodside Water Co v 
Long Island City, 48 N Y S 686, 23 
AppDiv 78, affirmed 54 NE 1095 
mem, 159 NY 568 mem 

9. N J —Jersey City v Kearny, 69 A 
1056, 72 N JLaw 109. 


10. NY—People ex rel Urban Wa¬ 
ter Supply Co V Connolly, 149 N 

Y S 563, 86 Misc 670, affirmed 149 
NYS 693, 164 AppDiv 163, af¬ 
firmed 108 NE 1105, 213 NY 706 

11 NY —Drew v White Plains, 142 
NYS 577, 157 AppDiv 394 

12 . U S —Illinois Trust, etc , Bank v 
Arkansas City, Kan, 76 P 271, 22 
CCA 171, 34 ERA 518 

67 C J p 1203 note 83 

13. N Y —Jamaica Water Supply Co 

V City of New York, 4 N Y S 2d 
864, 254 AppDiv 323, lear^ment 
denied 6 NY S 2d 347, 264 AppDiv 
884, ceitified question answered 18 
NE2d 523, 279 NY 342, reversed 
on other grounds 18 NE 2d 523, 279 
N Y 342—People v City of Sche¬ 
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nectady, 60 NYS2d 911, 186 Misc 
385 

67 C J p 1203 note 85 
rormal requirement inapplicable 
Failure to obtain formal approval 
by common council of arrangement 
made by city manager concerning wa¬ 
ter supply did not prevent city from 
being obligated under implied con¬ 
tract, in view of emergency confront¬ 
ing city when arrangement was made 
and council’s full knowledge of situa¬ 
tion requirement of formal action by 
council being inapplicable under such 
circumstances —People v City of 
Schenectady, supra, 

14. Va —Portsmouth, Berkley & Suf¬ 
folk Water Co v City of Ports¬ 
mouth, 70 SE 529, 112 Va. 158. 
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the ordinance where most of the acts relied on to 
work an estoppel were required of the municipal¬ 
ity under a previous valid ordinance and the pre¬ 
sumption is that, relative to the invalid ordinance, 
the water company knew the law It has been 
held, however, that the fact that an ordinance 
granting to a person the right to supply water was 
procured by bribing members of the council will not 
affect the right of a water company which pur¬ 
chased the franchise of such person, without no¬ 
tice of the fraud, and expended money in the con¬ 
struction of waterworks, to collect the agreed rent 
for hydrants actually furnished to, and used by, the 

city .'16 

h. Bids and Deposits 

Generally, a contract to supply water ts not re¬ 
quired to be awarded to the lowest of competitive bidders, 
but where competitive bids are called for, bidders may 
be required to deposit a reasonable sum as a guaranty 
of good faith 

Generally, a contract to supply water is not re¬ 
quired to be awarded to the lowest of competitive 
bidders,but where competitive bids are called 
for, bidders may be required to deposit a reasonable 
sum as a guaranty of good faith 

§ 267. - Ratification of Defective Con¬ 

tract 

A defective contract may be ratified by appropriate 
action. 

Where a municipality possessing the power to 
contract for suppl 5 ang itself and its inhabitants 
with water, in entering into a contract for this pur¬ 
pose, exercises its power in an improper or defective 
manner, it may by appropriate action subsequently 
ratify the contract Thus, where a municipality 
possesses the requisite power to contract, the mak¬ 
ing of a subsequent contract modifying the original 
may operate to ratify the original 20 However, 
where a municipality is without authority to con¬ 
tract for supplying itself and its inhabitants with 


water, the subsequent execution of an agreement 
modifying the original one, unless expressly au* 
thorized by statute as such ratification, does not 
validate the original contract 21 

Legislative action A contract originally ultra, 
vires may be rendered valid by subsequent legisla- 
tive action 22 

§ 268. — Terms and Conditions of Con¬ 
tract in General 

a. In general 

b. Duration, extension, and renewal 

c Quantity of water; force or pressure 

d Compensation 

a. In Greneral 

In the absence of a controlling statute, the terms and 
conditions on which a city will exercise its authority to 
contract for a water supply are largely within the dis¬ 
cretion of Its authorities 

In the absence of a controlling statute, the terms 
and conditions on which a city will exercise a stat¬ 
utory authority to contract for a supply of water 
are largely within the discretion of its authorities ,23 
which will not be reviewed in the absence of fraud 
or abuse 2^ 

Regulation by commission. Where, under a pub¬ 
lic utilities act, the terms of the contract between ai 
water company and a municipality are determined 
by the public utility commission, it has power to 
prescribe not only the rates to be paid, as dis¬ 
cussed infra § 275, but the character of the service 
to be furnished 25 

b. Duration, Extension, and Renewal 

In the absence of a constitutional or statutory re¬ 
striction, the duration of the contract may be fixed in 
the discretion of the municipal authorities, and provision 
may be made for its extension and renewal, but, under 
the circumstances of particular cases, a contract for a 
term of twenty or thirty years has been held to be un¬ 
reasonable. 


15 Wis—^Antigo Water Co v Anti- 
go, 128 NW 888, 144 Wis 156 

16 Kan —Burlington Water-Works 
Co V Burlington, 23 P 1068, 43 
Kan 725 

17. N T —People v City of Schenec¬ 
tady, 60 NTS 2d 911, iSe Misc 385 

67 C J p 1203 note 89 

IS. N J —Flemming v Jersey City, 
42 A 846 

67 C J p 1203 note 90 

19. US—^Wichita Water Co v City 
of Wichita, DC Kan, 234 P. 416 

ao. U S —^Wichita Water Co, v City 
of Wichita, supra. 


21 . U S —Wichita Water Co v City 
of Wichita, supra. 

22 Conn —ew Haven Water Co v 
City of New Haven, 40 A 2d 763, 131 
Conn 466 

23. Ala—Hillard v City of Mobile, 
47 So 2d 162, 253 Ala 676 
Cal —City of Coronado v City of San 
Diego, 119 P 2d 359, 48 Cal App 2d 
160 

ND—Harding v City of Dickinson, 
33 NW2d 626, 76 ND 71 
Ohio —^Wagner v City of Youngs¬ 
town, 75 NE 2d 724 
Utah—Barlow v Clearfield City 
Corp, 268 P2d 682. 1 Utah 2d 419 
67 C J p 1204 note 94 
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Designation of connecting point hy 
mayor 

A municipal contract for a new 
water supply is not invalid because, 
Instead of fixing the point at which 
the new water supply is to be con¬ 
nected, it leaves the designation of 
such point to the mayor of the mu¬ 
nicipality—^Brady v Bayonne, 30 A, 
968, 57 N JLaw 379 

24. Cal—^Wehrle v Board of Water 
and Power Com’rs of Los Angeles, 
293 P 67, 211 Cal 70. 

67 C J p 1204 note 95. 

25. N J —^Hackensack Water Co v 
Borough of Tenafly, 111 A. 261, 95 
N J Law 25. 
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In the absence of constitutional^® or statutory®? 
restriction, the duration of the contract may be fixed 
in the discretion of the municipal authorities,®^ al¬ 
though for a longer period than their term of of¬ 
fice Accordingly, a contract for a municipal wa¬ 
ter supply for a term of ten,3® twenty, or thirty,®^ 
and even of forty years,®® is not so unreasonable 
per se as to be illegal However, under the circum¬ 
stances of particular cases, a contract for a term 
of twenty or thirty years has been held to be un¬ 
reasonable and void A statute limiting the con¬ 
tracts of a municipality with a corporation for a 
water supply to a term of twenty years does not 
apply to a contract with individuals, although such 
individuals intend to, and subsequently do, transfer 
their rights to a corporation 

Contract for year. By adopting a contract that 
provided for an annual rental and paying on that 
basis, a municipality and a water company became 
mutually bound at least for the current year In 
the absence of proof to the contrary, a contract for 
a year is a contract for the calendar year Au¬ 
thority to contract for a water supply is not limited 
to the making of annual contracts by the use of the 
phrase “for supplying the said city . • with 

water . . . from year to year ”3? 

Indefinite term In the absence of constitutional 
or statutory provision to the contrary, a city and a 
■company may contract for a supply of water for an 
unlimited period®® Where the contract is for an 
unspeafied term, the city may terminate the contract 
on giving due and reasonable notice of its election 
€0 to do 

Renewal or extension Where a city is authoriz¬ 


ed to enter into a contract for a water supply, provi¬ 
sions for a renewal or extension at the expiration of 
the first term have been held valid.'^® The provision 
of a contract to furnish water for a municipality 
extending its term in case a sale has not been made 
until new terms could be reached is not abrogated 
by the powers vested m a public utilities commission 
created since the contract was made ,41 but, where 
the act establishing a public utilities commission 
provided that any agreement of the parties for an 
extension of the contract was subject to the ap¬ 
proval of the commission, the authority of such 
commission supersedes a contractual provision for 
arbitration in case of failure of a municipality and 
water company to agree on terms of renewal 
Where the terms of a contract between a city and 
a water company comprehend beside rates the ele¬ 
ments that go to make up service, and the contract 
contains no provision permitting the settlement of 
the terms of renewal to be determined by any 
agency other than the parties themselves, a provi¬ 
sion of the contract that on the expiration of the 
stated term, if the city does not elect to purchase the 
waterworks, it shall renew the contract on such 
terms as are to be mutually agreed on at that time, 
provided that the rates shall m no case exceed those 
fixed by the contract, imposes no obligation on the 
city to renew on failing to purchase Where, ac¬ 
cording to its contract, a city was to be furnished 
water without charge for certain purposes, and had 
the right to purchase the water plant at a date be¬ 
yond the term of the franchise, and both franchise 
and contract were treated by both parties as ex¬ 
tended, the contract period, including the obligation 
to furnish water free for certain purposes, continued 


26. Cal —Mann Water &, Power Co 

V Town of Sausalito, 143 P 767, 
168 Cal 587 

•67 C J p 1204 note 99 

27. Ohio —^Wagner v City of 

Toungrstown, App , 76 NE 2d 724 

67 C J p 1204 note 1 

28. Ohio—^Wagner v City of 

Youngstown, supra 

67 C J p 1204 note 2 

29. US—Salma Waterworks Co v 
City of Salma, D C Kan , 195 F 142 

30. Cal —Mann Water & Power Co 

V Town of Sausalito, 143 P 767, 
168 Cal 687 

>67 C J p 1204 note 4. 

31. Me—Inhabitants of North Ber¬ 
wick V. North Berwick Water Co, 
134 A 669, 126 Me 446 

67 C J p 1204 note 5 

32. US—^Wichita Water Co v City 
of Wichita, D C Kan , 234 P 415 

33i Minn—^Plynn v. Little Falls 


Electric, etc, Co, 77 NW 38, 78 
NW 106, 74 Minn 180 

67 C J p 1204 note 7 

34. US—City Water Co of Chilli- 
cothe V City of Chillicothe, Mo, 
196 F 234 

35. N J —Belvidere Water Co v 
Town of Belvidere, 83 A. 241, 82 
NJLaw 601 

36. N J —Belvidere Water Co v 
Town of Belvidere, supra 

37 Miss—^Light, Heat & Water Co 
of Jackson v City of Jackson, 19 
So 771, 73 Miss 698 

38. Me—City of Belfast v Belfast 
Water Co, 98 A 738, 115 Me 234, 
LRA1917B 908 

N J —^Atlantic City Water Works 
Company v Atlantic City, 6 A 24, 
48 NJLaw 378 

39. U S —Risley v, Utica, C C N T , 
179 F 875 

Notice held reasonable 
Under contract by which city was 

to furnish water to adjolnmg city 
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at specified rates, and which contain¬ 
ed no provision that contract was for 
any specified term, notice by city fur- 
nishingr water that contract would 
terminate approximately three years 
thereafter was held reasonable and to 
terminate contract as of such date — 
City of Milwaukee v City of West 
Allis, 258 NW 851, 217 Wis 614, 
rehearing denied 259 NW 724, 217 
Wis 614 

40 US —Salma Waterworks Co v 
City of Salma, D C Kan . 195 P 142 
67 C J p 1205 note 14 

41. Me—Inhabitants of North Ber¬ 
wick v North Berwick Water Co, 
134 A 569, 125 Me. 446 

42. Me—Inhabitants of North Ber¬ 
wick V North Berwick Water Co, 
supra 

43. Mont—Livingston Waterworks 
V City of Livingston, 162 P 381, 53 
Mont 1, LRA1917D 1074, 

67 C J p 1205 note 17. 
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until the time necessary to complete the purchase, 
which the city had elected to make A contract 
by a city to pay hydrant rentals to a water company 
for the term of twenty years, containing no express 
limitations as to the time during which the com¬ 
pany IS to furnish water, is not extended by the 
fact that the city permits the company to continue to 
occupy the streets with its mams and hydrants 

c. Quantity of Water; Force or Pressure 

Contractual requirements as to the quantity of water 
and pressure will bo enforced unless waived 

A requirement in the contract of a municipality 
with a water company that the latter should furnish 
an “ample supply’’ of water, or “first class fire 
protection,’* or a specified quantity and pressure, 
obligates the water company to maintain a plant and 
equipment capable of filling the requirement,^6 pro¬ 
vided the requirement of the contract has not been 
waived by the municipality, as by its acceptance 
of an inadequate plant However, where the city 
has contracted for results and not for the means or 
appliances by which such results may be reached, the 
acceptance of mams smaller than the maximum size 
specified does not relieve a company from its obliga¬ 
tion to supply the stipulated quantity and force of 
water,48 unless the acceptance of smaller pipes m 
consideration of a reduced rental modifies the orig¬ 
inal obligation ^9 An agreement to supply water to 
the extent it may be needed only is not void for 
lack of mutuality merely because the amount needed 
may be a variable quantity 50 

Notice Where the contract between municipality 
and water company provides for notice of in¬ 


sufficient supply or pressure, proper notice must be 
given to relieve the municipality of its obligation to 
make payments under the contract However,, 
formal notice and demand of requisite pressure in 
emergencies have been said to be unnecessary 

d. Compensation 

(1) In general 

(2) Remission or payment of taxes 
(1) Ill General 

Authority to purchase water implies authority to pay 
for It, and provisions for reasonable compensation will 
be sustained. 

Authority to purchase water necessarily implies 
authority to pay for it,53 and provisions for rea¬ 
sonable compensation will be sustained 5^ Where 
statutory authority therefor exists a municipality 
may bind itself to raise the money to pay for the 
water purchased in such a manner as would secure 
for it the most efficient and economical contract 55 

Rate of contract with other parties Where a 
company, which had been furnishing a city with wa¬ 
ter, joined with others, who had contracted to fur¬ 
nish the city a new water supply, in an agreement 
with the city to continue to furnish it water until 
the city should obtain its new supply, and the rate at 
which water was to be furnished in the interim \\ as 
different from that at which it was to be furnished 
from the new supply, those who had contracted for 
the new supply were not obliged to furnish the iva- 
ter at the temporary rate 56 However, by express 
contract between a municipality and a water com¬ 
pany, the rate to be paid by the former may, under 


44. XJ S —Municipal Waterworks Co 

V City of Ft Smith, D C Ark , 216 
P 431 

Piee supply generally see infra § 
283 

45 US —City Water Co of Chilli- 
cothe V City of Chillicothe, Mo , 207 
P 503, 126 CCA 165 

Hydrant rentals generally see infra 
5 270 

46 Io\^^a—Cedar Rapids Water Co 

V Cedar Rapids, 90 NW 746, 117 
Iowa 250 

67 C J p 1205 note 22 

47 Ky —Owensboro Water Co v 
Duncan’s Adm’x, 32 SW 478, 17 
KyLaw 765 

48. Miss —Light, etc, Co v Jack- 
son, 19 So 771, 73 Miss 698 

49. Me —^Milford v Bangor E , etc , 
Co, 76 A 696, 106 Me 316, 30 LR 
A,NS, 526, 20 Ann Cas 622 

67 C J p 1205 note 25 
50- Cal —City of Coronado v City 
of San Diego, 119 P.2d 359, 48 Cal 
APP 2d 160. 


51. NC—^Wilson V Charlotte, 14 
SB 961, 110 NC 449 

67 C J p 1206 note 26 

52. Miss —Light, etc, Co v Jack- 
son, 19 So 771, 73 Miss 598 

67 C J p 1206 note 27 

53. ND—Harding v City of Dick¬ 
inson, 33 NW2d 626, 76 ND 71. 

54. Ky—Dolan v Louisville Water 
Co, 174 SW2d 425, 295 Ky 291 

Utah —Barlow v Clearfield City 
Corp, 268 P2d 682, 1 Utah2d 419 
67 C J p 1208 note 65 
Regulation by city or state see in- 
fia § 275 

Bates “reasonable’' in relation to 
costs 

Under a contract for the sale of 
water by a city to a township pro¬ 
viding that the rates should always 
be "reasonable” m relation to the 
costs incurred by the city for the 
supply of water, method employed by 
city of dividing in proportion to the 
total income, the customary account- 
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mg and collection costs and the ad¬ 
ministrative and general expenses 
was not unreasonable, and where 
township’s demands for water were 
partially met by supplying water 
through pipes financed by bond is¬ 
sues, It was not unreasonable that 
the township should pay a share of 
the bond service charges regardless 
of the fact that the construction of 
facilities was not directly occa¬ 
sioned by the township’s demands, 
and prudent business administration 
required that the item of costs in¬ 
curred inciude, among others, operat¬ 
ing expenses, upkeep of property, 
and a fair return on the value there¬ 
of —Meridian Tp v City of East 
Lansing, Mich, 71 NW2d 234, 342 
Mich 734 

55 ND—^Haidmg v City of Diclc- 
inson, 33 NW2d 626, 76 ND 71 

56 N J —Jersey City v Flynn, 70 
A 497, 74 N J Eq 104, modified on 
other grounds 76 A. 3, 76 NJEq 
607. 
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certain circumstances, depend on the rate paid by 
other municipalities 

(2) Remission or Payment of Taxes 

When not in contravention of applicable constitutional 
provisions, a city generally may agree, as part of the 
consideration for a municipal water supply, to remit mu¬ 
nicipal taxes on the property of the water company, and 
It may also generally agree to pay, or to exempt the 
company from the payment of, such taxes. 

When not in contravention of applicable consti¬ 
tutional provisions, a city generally may agree, 
as part of the consideration for a municipal water 
supply, to remit municipal taxes on the property of 
the water company It may also generally agree 
to pay,®® or to exempt the company from the pay¬ 
ment of,®'i such taxes m excess of a certain amount, 
provided the consideration for such agreement, on 
the part of the municipality, is reasonably adequate, 
and the contract is for a reasonable length of time 
and in other respects reasonable and fair ®2 

Federal taxes Where a municipality has con¬ 
tracted, in case “any franchise or other tax, except 
upon Its tangible property” is assessed against the 
water company, to save it harmless from a defined 
part thereof, or, on failure to do so, pay a specified 
sum for certain services by such company, the 
phrase does not include federal income and capital 

stock taxes.®5 

State tax. Where a city agrees, as part of the 
consideration for a water supply, to pay a sum 
equal to all taxes which may be assessed on the 
franchise and real and personal property of the com¬ 
pany, this includes a tax assessed by the state.®^ 

§ 269. - Purity and Quality of Water 

a. In general 

b. Waiver or estoppel 


a. In G-eneral 

A requirement that a water company furnish '*pure 
and wholesome water" obligates the company to furnish 
water which is ordinarily and reasonably pure and whole¬ 
some and fit for domestic use 

A requirement that a water company furnish 
“pure and wholesome water” obligates the com¬ 
pany to furnish water which is ordinarily and rea¬ 
sonably pure and wholesome and fit for domestic 
use, but not necessarily chemically pure The 
municipality is under no obligation to pay for wa¬ 
ter which IS not up to such standard ®® 

Notice Where a contract provides that in case 
the water company neglects or refuses to maintain 
a filtering process to keep the water pure, after rea¬ 
sonable notice by the municipality, the latter is under 
no obligation to pay a stipulated hydrant rental un¬ 
til such filtering process is provided, proper notice 
must be given and a reasonable time allowed there¬ 
after to perfect the filtering process required in or¬ 
der to discharge the municipality from its obliga¬ 
tion ®'? 

Hydrant rental. The obligation of the city to pay 
for water supplied at hydrants for fire protection 
or sanitary purposes is unaffected by the failure to 
supply water which is “good and wholesome” and 
suitable for domestic uses 

b. Waiver or Estoppel 

A municipality may waive its rights as to quality 
of water, but the waiver of a former breach of the obli¬ 
gation to supply pure water, which is a continuous ob¬ 
ligation, does not estop a municipality to set up a present 
breach 

A municipality may waive its rights as to the 
quality of water to be supplied under a contract®® 
Thus, where the water is not “wholesome,” as con¬ 
templated by the contract, but the municipality re- 
cen^es such water without objection within a rea¬ 
sonable time, it will be held to have waived its rights 
as to quality,”^® likewise, if the water is accepted 


57. W J—^New Jersey Suburban Wa¬ 
ter Co V Kearny, 77 A 60, 80 N J 
Law 319 

67 C J p 1208 note 67 

58« Minn —Little Falls Electric, etc , 
Co V. Little Falls, 77 NW 40, 7 
Mmn 197 

67 C J p 1208 note 70 

59. Mich—^Alpena City Water Co 
V Alpena, 90 NW 323, 130 Mich 
518 

67 C J p 1208 note 71 

60 Mich —Ludington Water-Supply 
Co V Ludington, 7 8 N.W. 558, 119 
Mich 480 

6L Conn —^Portland Water Co v 
Town of Portland, 118 A 84, 97 
Conru 628. 


62. Me —^Maine Water Co v Water- 
ville, 45 A 830, 93 Me 586, 49 L 
RA 294 

67 C J p 1209 note 74 

63> Conn —New Haven Water Co v 
City of New Haven, 139 A 99, 106 
Conn 562 

67 C J p 1209 note 75 

64. Me—Inhabitants of North Ber¬ 
wick V North Berwick Water Co, 
134 A 569, 125 Me 446 

N J —Montclair Water Co v Town of 
Montclair, 79 A 258, 81 N J Law 
673 

65. Ala—State v Birmingham Wa¬ 
terworks Co, 64 So 23, 185 Ala 388, 
Ann Cas 1916B 166 

67 CJ P 1206 note 29 
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66 Ky—^Harrodsburg- Water Co v 
Harrodsburg, 73 SW 1032, 24 Ky 
L 2193 

67. Ill—Kankakee v Kankakee Wa¬ 
ter Co , 38 Ill App 620 

I 67 C J p 1206 note 31 

68 Minn—Industrial Trust Co v 
St Cloud. 93 NW 114, 88 Minn 437 
—State Trust Co v Duluth, 73 N 
W 249, 70 Minn 267 

Hydrants and hydrant rentals gener¬ 
ally see infra § 270 

69. Mo —Lamar Water & Electric 
Light Co V City of Lamar, 39 S. 
W 768, 140 Mo 145 

70. Mo —Lamar Water & Electric 
Light Co V City of Lamar, supra 
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as good and used by the city and its people gen¬ 
erally for some length of time, the fact that it was 
actually impure will not relieve the city of its ob¬ 
ligation to pay for such water However, this 
does not apply where there was a mere occasional 

use of the water without fair examination, or an 

examination merely of samples submitted The 
right to insist on a filtering process to provide good 
and wholesome water, suitable for drinking or other 
domestic purposes, is not waived by the acceptance 
of the waterworks, where no filtering processes 
had been installed but it is not shown that the city 
authorities then knew that the water was unfit for 
domestic use The waiver of a former breach of 
the obligation to supply pure water, which is a 
continuous obligation, does not estop a municipality 
to set up a present breach Where a water com¬ 
pany, supplying impure water in breach of its con¬ 
tractual obligation, has the only supply and the 
municipality is compelled to take its service or 
none at all, acceptance of such scr-vice is not a 
waiver of the breach Where a municipality 
treated a contract as terminated by refusing to 
recognize it as of binding force and by resisting an 
action for specific performance, continued receipt 
of water service, which the company was under a 
franchise, as well as contractual, obligation to fur¬ 
nish, was not a waiver of the company’s failure to 
perform its contract *^7 

Authority of city council A city council has pow¬ 
er, acting in good faith, to waive strict compliance 
with a contract as to the quality of the water fur¬ 
nished 

Exercise of police power despite waiver. Al¬ 
though a municipality may waive its contiact right 


to pure and wholesome water by continuing to ac¬ 
cept performance, this does not involve waiver of its 
police power to secure the inhabitants such water 

§ 270. - Hydrants and Hydrant Rentals. 

a In general 
b Conditional payments 

a. In General 

Subject to constitutional and statutory condition® 
and limitations, a municipality authorized to contract for 
a water supply may agree to pay hydrant rentals, and 
the rights and obligations of the parties under such con¬ 
tract depend on its terms, reasonably construed 

Subject to constitutional and statutory conditions 
and limitations,where a municipality is author¬ 
ized to contract for a water supply, it may agree to 
pay a stipulated rental for a certain number of fire 
hydrants likewise, where a statute authorizes a 
municipalit}/ to provide the necessary means for ex¬ 
tinguishing fires, it may lawfully contract with a 
water company, under agreement to furnish water 
for extinguishing fires, to furnish the necessary hy¬ 
drants m an extension of the waterworks ^2 The 
rights and obligations of the parties under such 
contract depend on its terms, reasonably con¬ 
strued S3 The municipality is under no obligation 
to pay for any hydrants which do not come up to 
the standard fixed by the contract or ordinance S-i 

Attempted modification of contract Notice of the 
adoption of a resolution, contemplating the con¬ 
tinued performance of an existing contract, w^hich 
provides for payment of the reasonable rental of 
additional hydrants, by which resolution the city as¬ 
sumed to declare what should be such rental, to 


71- Kan —Burlington Water-Works 
Co V Burlington, 23 P 106S, 43 
Kan 725 

Mich—^Alpena City Water Co v Al¬ 
pena, 90 IsTW 323, 130 Mich 518 

72 Kan —Winfield Water Co v 
Winfield, 33 P 714, 51 Kan 104 

73 Miss —Meridian Waterworks Co 

V Meridian, 37 So 927, 85 Miss 515 

74 Ill —Illinois Trust, etc, Co v 
Pontiac, 112I11APP 546 

75 US —Montana Water Company 

V City of Billings, D C Mont, 214 
P 121, appeal dismissed 224 F 
1021, 139 C C A 665 

76. U S —Montana Water Company 

V City of Billings, supra 

77. U S —Montana Water Co v City 
of Billings, supra 

78- Iowa —Creston Waterworks Co 

V Creston, 70 NW 739, 101 Iowa 
687 

67 C J p 1207 note 42. 


79. U S —Montana Water Co v City 
of Billings, DC Mont, 214 P 121, 
appeal dismissed 224 F 1021, 139 C 
CA 665 

80. Ill—^East St Liouis & Interurhan 
Water Co v City of Belleville, 196 
NB 442, 360 Ill 490 

Regulation of rates by municipality 
or state see infra § 275 

Violation of debt limitation 

Ill —East St Louis & Interurhan Wa¬ 
ter Co V City of Belleville, supra 

81. Ill —^East St Louis & Interurban 
Water Co v City of Belleville, su¬ 
pra 

Ind—Seymour Water Co v City of 
Seymour, 197 NE 701, 102 IndApp 
56 

Ky—City of Whitesburg v Whites- 
burg Water Co, 78 SW2d 330, 257 
Ky 444 

67 C J p 1207 note 47. 

Power and authority of municipality 
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to contract for a water supply gen¬ 
erally see supra § 265 
Cumg previous franchise 
City had right to enter into con¬ 
tract with water company confirming 
previous franchise and reducing hy¬ 
drant rentals, and to make contract 
curative of previous franchise—City 
of Whitesburg v Whitesburg Water 
Co , supra 

82. N T —Utica Water Works Co v. 
Utica, 31 Hun 426 

83 Wash —Ellensburg Water Supply 
Co V Ellensburg, 43 P 531, 13 
Wash 654 

67 C J p 1207 note 60 

84. US —Illinois Trust, etc, Bank v 
Arkansas City Water Co , C C Kan , 
67 F 196 

Me —Belfast Water Co v Belfast, 42 
A 235, 92 Me 52 

Bvidence held to show compliance 

Ky—Combs v Prestonsburg Water 
Co, 84 SW2d 15, 260 Ky. 169. 
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which the company made no response, does not 
change the contract or affect the company’s rights 

Delegation of right to use. Where a city has an 
unlimited right to use hydrants for sprinkling the 
streets, it may exercise such right by employing 
others to perform the service 

b. Conditional Payments 

The obligation of a municipality to pay hydrant rent¬ 
als may be subject to certain conditions 

Where, according to the agreement between a city 
and a water company, on failure of the water sys¬ 
tem to meet a certain test, the city should be free 
from the obligation to pay hydrant rental until such 
test can be met, the obligation of the city is sub¬ 
ject to the condition that the water system meet 
such test.^"^ The provision of a contract suspending 
the liability of the city for the payment of hydrant 
rentals for the period during which the company’s 
service is shown by test to be inefficient exempts the 
city from payment for such period and does not 
merely postpone the time of payment ^8 A provi¬ 
sion that, if the water company fail to furnish pure 
and wholesome water for drinking and other do¬ 
mestic purposes, the city should be relieved from 
paying hydrant rentals while still using the water 
from such hydrants for fire and other prescribed 
purposes, has been held to be not a forfeiture but a 
valid stipulation for liquidated damages ^9 

Improvement of water system. Where the ob¬ 
ligation of a municipality to pay hydrant rentals 
is dependent on the obligation of the water com¬ 
pany to extend and improve its system, there is no 
obligation to make such payments where the com¬ 
pany has failed to perform its obligation The 
municipality does not waive performance of such 
condition by continuing to accept and use the water 
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furnished,nor, under such circumstances, does 
an obligation of payment arise because of the use 
of the water, where refusal of payment is not based 
on the repudiation of the debt but is merely a sus¬ 
pension of payment until performance by the water 
company, according to the terms of the contract,9^ 
and a waiver by the municipality of its right to 
annul the franchise for failure to make the specified 
improvements is not a waiver of its right under the 
contract to suspend the payment of hydrant rent¬ 
als 93 

§ 271. — Construction, Operation, and As¬ 
signment of Contracts 
a Construction and operation of con¬ 
tracts 

b Assignment of contract 
a. Construction and Operation of Contracts 

The contract between a municipality and a water 
supplier 15 not subject to interpretation concerning any 
matter on which it is clear, but, if a question of con¬ 
struction arises, the rules governing the construction of 
contracts generally are applicable. 

The contract between a municipality and a water 
company or other water supplier is not subject to 
interpretation concerning any matter on which it is 
clear,94 however, should a question of construction 
arise, the general rules governing the construction 
of contracts apply 95 in accordance with the 
primary rule of construction, the intention of the 
parties should, if possible, be ascertained and given 
effect 98 Where there is ambiguity in the terms 
of the contract, courts will generally give it the 
construction placed on it by the parties,9 7 especially 
where they have acted under it for a great length 
of time 98 General terms are to be restricted and 
limited by particular recitals, used in connection 


85. Ind—^Valparaiso v Valparaiso 
City Water Co, 65 NE 1063, 30 Ind 
App 316 

Modification of contract to supply wa¬ 
ter to municipality generally see 
infra § 272 

86. Pa—City of New Castle Water 
Co V Mahoning & S Ry & Light 
Co, 89 A 811, 243 Pa. 100 

87. Wis—^Antigo Water Co v An- 
tigo, 128 NW 888, 144 Wis 166 

67 C J p 1207 note 67 

83. Kan —Great Bend Water & Elec¬ 
tric Co V, City of Great Bend, 205 
P 369, 111 Kan 229 

Ill —^Illinois Trust, etc, Bank v 
Pontiac, 112 Ill App 545, affirmed 72 
NE 411, 212 Ill 326 

Failure to supply good water suitable 
for domestic uses as not excusing 
liability of municipality to pay for 


water supplied at hydrants for fire 
protection and sanitary purposes 
see supra § 269 a 

90. Mo —Daly v City of Carthage, 
128 SW 265, 143 Mo App 664 

91. Mo—Daly v City of Carthage, 
supra 

92. Mo—^Daly v City of Carthage, 
supra 

93 Mo—^Daly v. City of Carthage, 
supra 

94. Mont—^Butte Water Co v City 
of Butte, 138 P 195, 48 Mont 386 

95. XJ S —Louisiana Power & Light 
Co V Town of Arcadia, D C La, 119 
F Supp 818 

Ala—Hillard v City of Mobile, 47 
So 2d 162, 253 Ala 676 

Cal—City of Coronado v City of San 
Diego, 140 P 2d 881, 60 Cal App 2d 
895—City of Coronado v. City of 
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San Diego, 119 P 2d 359, 48 Cal App 
2d 160 

Conn—^New Haven Water Co v City 
of New Haven, 40 A 2d 763, 131 
Conn 456 

Minn—^Village of Hibbing v Stuntz 
Tp, 29 NW2d SOS, 225 Minn 31, 

Ohio—^Wagner v City of Youngs¬ 
town, Ohio App, 75 NE 2d 724 

96. La—Louisiana Power & Light 
Co V Town of Arcadia, D C La, 
119 PSupp. 818 

Ohio—^Wagner v City of Youngs¬ 
town, App , 75 NE 2d 724 

67 CJ p 1209 note 86 

97. RI—^Newport Waterworks 'T. 
Taylor, 83 A 833, 34 RI 478 

67 C J p 1209 note 79 

98. Wash —State v Mountain Spring 
Co, 105 P 243, 56 Wash 176, 34 L 
RA,NS, 196 

67 C.J. p 1209 note 80. 
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With them Since the public interest is affected 
by a contiact between a municipality and a water 
company, the language of such contract should be 
construed so as to protect that interest ^ The lan¬ 
guage of a provision of a contract inserted for the 
benefit of the water company must be construed 
most strongly against the company ^ However, a 
waterworks ordinance accepted by a water company 
is not to be strictly construed against the city on the 
theory that it was prepared with care and at leisure 
by the city and accepted by the company without 
opportunity to consider its provisions ^ Where, un¬ 
der the constitution of the state, a municipality 
could not enter into a contract that would constitute 
a monopoly, its contract with a water company must 
be construed in the light of the presumption that 
all parties knew of such limitation ^ 

Obligations as independent or dependent. As to 
whether or not the covenants of a contract between 
a municipality and a water company are dependent 
or independent, the intention of the parties, to be 
gathered from the contract according to the ordi¬ 
nary rules of construction, must govern 5 

b. Assignment of Contract 

A water company deriving its supply under contracts 
from another company may effectively assign its rights 
under such contracts to a municipality, and a municipal¬ 
ity may waive its right to object to the assignment by a 
water company of its rights and privileges under a con¬ 
tract with the municipality 

Where a water company, acting as an intermedi¬ 
ary and deriving its supply under certain contracts 
from another company, assigns all its rights to a 
municipality, which, among others, it had supplied, 
such municipality is entitled to the continued supply 
of water to itself from the supplying company for 
the period for which compensation by both munici¬ 
pality and the assigning water company had been 
agreed on and is ascertainable,® and, likewise, for 
the periods for which other municipalities, to be 


supplied by such municipality under the assignment, 
were to be supplied by the assigning water company 
at an agreed percentage to the supplying water com¬ 
pany of the compensation to be received,*^ but such 
municipality has no right, under the assignment, to 
the continued supply of water to itself for a further 
period for which the compenslion of the supplying 
water company is to be an agreed percentage of the 
to-be-agreed-upon compensation which was to be 
obtained from the municipality by the assigning wa¬ 
ter company ^ 

Waiver of right to question Where for a number 
of years a city has acquiesced in the assignment by 
a water company of its rights and privileges under 
a contract with the city, and allowed the new com¬ 
pany during such time to perform the contract of 
Its assignor, the city cannot question the legality of 
the assignment for the purpose of avoiding per¬ 
formance of the contract on its part ® 

§ 272. - Modification, Rescission, or 

Abandonment of Contract 
a. Modification of contract 
b Termination, abandonment, or rescis¬ 
sion of contract 

a. Modification of Contract 

The contract between a city and a water company 
may be modified and changed by the parties, and under 
a statute in effect so providing, where a designated state 
regulatory agency determines that the terms of the con¬ 
tract are unjust or unreasonable, the agency must mod¬ 
ify the unreasonable terms 

The contract between a city and a water company 
may be modified and changed by the parties 
but neither party may vary the contract by unlawful 
means Where a statute authorizes a municipality 
to make contracts for a period not to exceed ten 
years, the municipality has power to revise its con¬ 
tracts with the water company as to the rates for 
public consumption at the end of every decade ^2 


99. RI—Newport Waterworks v 
Taylor. 83 A 833. 34 R I 478 

67 C J p 1209 note 81 

1 Conn—New Haven Water Co v 
City of New Haven. 139 A 99, 106 
Conn 562 

2. Conn —New Haven Water Co v 
City of New Haven, supra 

3. Ind—^Valparaiso City Water Co 
V Valparaiso. 69 NE 1018. 33 Ind 
App 193 

4. Tex—City of Memphis v Bowder, 
Com App, 12 S W2d !*60 

5. Mo —^Daly V City of Carthage, 
128 SW 265, 143 Mo App 564 

67 C J p 1210 note 87 

6. N J.—City of Bayonne v. Bast 


Jersey Water Co, Ch, 108 A 121, 
126 

7- N J —City of Bayonne v. East 
Jersey Water Co, supra 

8. N J —City of Bayonne v East 
Jersey Water Co, supra 

9- US —^Austin V Bartholomew, 107 
F 349, 46 CCA 327, certiorari de¬ 
nied 22 set. 934, 183 US 698, 46 
LEd 395 

10 Cal —City of Coronado v City 
of San Diego, 119 P 2d 359, 48 Cal 
App 2d 160 

67 C J p 1210 note 93 

11. Mich—City of Iron Mountain v 
Iron Mountain Waterworks, 173 N 
W 612. 206 Mich 537. 

126 


Personnel transfers 

Neither the city nor the water¬ 
works company can vary the con¬ 
tract between them by having an offi¬ 
cer of the city become a stockholder 
of the waterworks company or by 
having an officer or stockholder of the 
waterworks company become a city 
official and then, in violation of a 
statute, attempt to change the con¬ 
tractual obligations of the parties—■ 
City of Iron Mountain v Iron Moun¬ 
tain Waterworks, supra 

12. N J —^Long Branch Commission 
V Tmtem Manor Water Co, 62 A 
474, 70 NJEq 71, affirmed 71 A- 
1134, 71 NJ.Eq 790. 
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By state legulatoiy agency Under a statute in 
effect so providing, where a designated state regula¬ 
tory agency, such as a Public Utilities Commission, 
determines that the terms of the contract between a 
water company and a municipality are unjust or 
unreasonable, the agency must modify the unrea¬ 
sonable terms, or, if necessary, as discussed infra 
subsection b of this section, abrogate the contract 
altogether 

b. Termination, Abandonment, or Itescission of 
Contract 

A contract for water supply may be terminated or 
rescinded at any time by mutual consent of the part.es, 
or by one of the parties if the other fails to perform its 
obligations, and under a statute in effect so providing, 
subject to the conditions contained therein, a designated 
state regulatory agency may abrogate the contract 

A contract for water supply may be terminated 
at any time by mutual consent of the paities 
The municipalityis or the water company'll may 
terminate or rescind the contract between them, 
if the other party fails to perform its obligations 
If a water company under obligation to supply pure 
and wholesome water fails therein for other than 
unforeseen causes, or fails to remedy promptly de¬ 
faults due to the latter, it is the duty of the mu¬ 
nicipality to avoid the contract, absolutely or in the 
alternative of compelling full performance How¬ 
ever, it has been held that a water company which 
contracts with a city to supply water for fire pro¬ 
tection through hydrants supplied by the city be¬ 
comes a municipal agency and, even though it may 
have a contractual right to terminate the contract, 
cannot summarily shut off the water from such 
hydrants without other provisions being made for 
protection from fire ^3 Likewise, inasmuch as the 


supply of water to the public schools is a public 
necessity, a municipality or its water board has 
no right to cut off the schools' water supply because 
of rates unpaid by the board of education '^3 Where 
there has been no breach of duty on the part of 
the company the city cannot arbitrarily abandon or 
withdraw from the contract 20 A contract by which 
a company agrees to construct waterworks and 
furnish a borough and its inhabitants with an ade¬ 
quate supply of water, to be taken from certain 
springs, will not be canceled merely because the 
springs prove inadequate, where the mistake as to 
the capacity of the springs is no more the fault of 
the company than the borough 21 

Abrogation by state rcgulaiory agency Under a 
statute in effect so providing where a designated 
state regulatory agency, such as a Public Utilities 
Commission, determines that the terms of the con¬ 
tract between a water company and a municipality 
are unjust or unreasonable, the agency must modify 
the unreasonable terms, as discussed supra subsec¬ 
tion a of this section, or, if necessary, abrogate the 
contract altogether 22 

§ 273. - Performance or Breach 

The contract of a company to furnish an adequate 
supply of wholesome water is not met by intermittent 
performance, and is not excused by climatic conditions 
which are likely to happen, and it has been held that 
a contract to supply water from artesian wells is not 
complied with by supplying water from other sources, 
although it is equally good 

As in any contract of continuing obligation, the 
contract of a company to furnish an adequate sup¬ 
ply of wholesome water is not met by full perform¬ 
ance intermittently or in the beginning 23 Nonper¬ 
formance of such obligation is not excused by the 


13. Me—Milo Water Co v Inhabit¬ 
ants of Town of Milo, 173 A 152, 
133 Me 4—In re Searsport Water 
Co, 108 A 452, 118 Me 382 

State regulation of * 

Character of service see supra § 
268 a 

Rates see infra § 275 

Act creating PuhUo utilities Com- 
mission did not alter terms of con¬ 
tract between water company and 
town, and contractual provisions re¬ 
mained binding- until commission 
found them unjust or unreasonable — 
Milo Water Co v Inhabitants of 
Town of Milo, 173 A. 152, 133 Me 4 

14. Ohio—^Wagner v City of 
Youngstown, App , 75 N E 2d 724 

Duration of contract and termination 
of contract for unspecified term by 
action of one party see supra § 
268 b 


Trust, etc, Co, Ga, 31 S Ct 105, 
218 US 645, 45 L.Ed 1193 

67 CJ p 1210 note 96 

16. N M —Albuquerque Water Sup¬ 
ply Co V Albuquerque, 54 P 969, 
9 NM 441 

67 CJ p 1211 note 97 

17. U S —Montana Water Co v City 
of Billings, D C Mont, 214 F. 121, 
appeal dismissed 224 P 1021, 139 
CCA. 665 

67 C J. p 1211 note 99 

18. Ala —Bienville Water Supply Co 
V Mobile, 20 So 742, 112 Ala. 260. 
57 Am SR 28, 33 L R A 69. 

67 C J p 1211 note 1 

Injunction to restrain company see 
inf I a § 276 

19. N J —^Board of Education of Bor¬ 
ough of Glasshoro v Borough of 
Glassboro, 149 A 820, 106 N J Eq 
38 

NY.—Board of Education of City of 
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Lockpoit V Richmond, 137 NTS 
62 

20. U S —^*4.noka Waterworks, etc . 
Co V Anoka, C C Minn, 109 P 589 
—Los Angeles City Water Co v 
Los Angeles, C C Cal, 88 P 720, af- 
fiimed 20 S Ct 736, 177 US 558, 
44 LEd 886 

21. Pa —Du Bois Borough v Du Bois 
City Water Works Co , 35 A 248, 
176 Pa 430, 53 Am S R 678, 3i 
LRA 92 

22 Me —Milo Water Co v Inhabit¬ 
ants of Town of Milo, 173 A 152„ 
133 Me 4 

23. U S —City of Columbus v Mer¬ 
cantile Trust & Deposit Company 
of Baltimore, Ga, 31 S Ct 105, 218 
US 645, 54 LEd 1193—Montana 
Water Company v City of Billings, 
DC Mont, 214 F 121, appeal dis¬ 
missed 224 P. 1021, 139 CCA. 665. 


15. U.S —Columbus v. Mercantile 
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occurrence of conditions which are likely to happen 
in a climate of long, dry summers 

Greater supply at less presstt^re The requirement 
of a certain pressure, it has been held, is sufficiently 
complied with, although not actually so, where by a 
change from a pumping system to a gravity system 
the supply of water is greatly increased 25 

Other source A contract to supply water drawn 
from artesian wells is not complied with by supply¬ 
ing water from other sources, although it is equally 
good or better 26 

Performative conditional on reciprocal perform¬ 
ance or request. Where the contract between a 
municipality and a water company imposes recipro¬ 
cal duties on the parties and the ability of the water 
company to perform depends on performance by 
the municipality, the latter's failure to perform 
within the time fixed for performance by the water 
company is a waiver of the time limitation 27 Like¬ 
wise, where the obligation to extend water pipes 
IS conditional on a request by the municipality, 
where there has been no request there can be no 
failure of performance 28 

§ 274, - Implied and Noncontractual Ob¬ 

ligations 
a Of municipality 
b Of water company 

a. Of Municipality 

(1) In general 

(2) Amount and rate of compensation 


(1) In General 

A city may be required to pay for water used under 
an implied contract, and when a water company per¬ 
forms a statutory duty to furnish water, there may be 
a corresponding legal duty on the part of the city to 
pay for it, but there is no obligation to pay for water 
furnished with the understanding that Jt is free. 

In the absence of a statutory requirement of a 
formal written contract, a city, although there is no 
express agreement to that effect, may be required 
to pay for water which it uses 28 Thus, the city 
IS liable where it attaches fire hydrants to the mams 
of the water company and passes an ordinance 
regulating the charges to be made therefor,80 where 
It continues to accept^i or insist on82 service after 
the termination of the formal contract, or where it 
permits a purchaser of the water company's rights 
to perform the contract which the city had entered 
into 33 Likewise, where for a number of years a 
water company has furnished and a town has paid 
for water in accordance with the terms of a con¬ 
tract, the company having only a de facto existence, 
on such company acquiring a de jure status while 
continuing to furnish, and the town to accept, water, 
the necessary inference is that the parties adopted 
the contract between them as far as they legally 
might 34 Where, however, a statute provides that 
no city shall make a contract otherwise than in 
writing and in compliance with certain other re¬ 
quirements, a city, in the absence of such contract, 
is not liable for the reasonable value of water 
used,35 or, on expiration of its written contract with 
the water company, on the ground of holding over 
as lessee 36 On the other hand, it has been held 


24 US —Columbus v Mercantile 
Trust, etc , Co , Ga , 31 S Ct 105, 218 
US 645, 64 LBd 1193 

25 Colo —Denver v Denver Union 
Water Co, 91 P 918, 41 Colo 77 

67 C J p 1211 note 9 

26 US—Poster v Joliet, CCIll, 
27 F 899 

27 Pa —Ephrata Water Co v, 

Ephrata, 20 Pa Super 149 

67 C J p 1211 note 11 

28. Pa—Bennett Water Co v Mill- 
vale, 61 A 1098. 202 Pa. 616 

26 Idaho —Village of Lapwai v Al- 
ligier, 207 P 2d 1025, 69 Idaho 397 
WVa—Mountain State Water Co v 
Town of Kmgwood, 9 SE2d 532, 
122 WVa 374 
67 C J p 1212 note 13 
Dnty to reimburse for loss 

Failure of city to make appropri¬ 
ation to reimburse state for revenues 
lost by reason of decreased power 
production at state-owned and operat¬ 
ed hydro-electric plant as a result of 
placing flash boards on dam at re¬ 
quest of city msinsiser to raise water 
level in city's wells did not prevent 


city from becoming obligated under 
implied contract to reimburse state 
for such loss, in view of emergency 
confronting city when arrangement 
was made —People v City of Sche¬ 
nectady. 60 NTS 2d 911, 186 Misc 
385 

Ownership of water system 

One cannot claim compensation on 
an implied contract on the basis of 
being the full and exclusive owner 
of a water system when the owner¬ 
ship IS shared with others —Country 
Club Dist Service Co v Village of 
Edina, St Paul Fire & Marine Ins 
Co, Intervener, 8 NW2d 321, 214 
Minn 26 

30 Cal —Ukiah City v Ukiah Wa¬ 
ter. etc, Co. 75 P 773, 142 Cal 
173, 100 Am SR 107, 64 L R A 231 
31- Idaho—Village of Lapwai v 
Alhgier, 207 P 2d 1025, 69 Idaho 
397 

67 C J p 1212 note 16. 

No yoluutary acceptance 

Where association constituting a 
limited municipality functioning 
within territorial limits of city did 
not request furnishing of water for 
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fire protection, but merely accepted 
water while city was paying for it 
under contract with water company, 
and refused to acknowledge respon¬ 
sibility when city denied liability for 
water charges, there was no volun¬ 
tary acceptance of the water which 
would render the association liable 
for the charges—New Haven Water 
Co V City of New Haven, 40 A 2d 
763, 131 Conn 456 

32. U S —Quarles v City of Apple- 
ton, CCAWis, 299 P 608 

67 C J p 1212 note 16 

33. U S —Austin v Bartholomew, 
Tex, 107 P 349, 46 CCA 327, cer¬ 
tiorari denied 22 S Ct 934, 183 U S 
698, 46 LEd 395. 

34. N J —Belvidere Water Co v 
Town of Belvidere, 83 A- 241, 82 N 
JLaw 601 

67 C J p 1212 note 18 

35. U S —City Water Co of Chilli- 
cothe V City of Chillicothe, D C Mo , 
196 F 234, affirmed 207 F 503, 125 
CCA 165 

36. U S —City Water Co. of Chilll- 
cothe V. City of Chillicothe, supra. 
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that, although the formal contract between a city 
and a water company is void because of failure to 
comply with certain constitutional requirements, the 
former must pay for water actually used 37 A stat¬ 
ute requiring certain formalities relative to con¬ 
tracts for the public water supply will not prevent 
an implied obligation to pay for water supplied to 
the city as to any other householder 38 Where a 
city, on the expiration of its contract with a water 
company, refused to renew the contract and did not 
theieafter use water from the company’s hydrants, 
the company could not recover hydrant rentals on 
a quantum meruit for the period following such ex¬ 
piration on the theory that the city was given fire 
protection and could have used the water, if neces¬ 
sary 39 An obligation on the part of the city to 
take water or use fire plugs will not be implied, un¬ 
less compelled by the plain language of the contract, 
where to do so would render the contract void ^9 
A municipality cannot be held liable on an implied 
contract for water or service furnished by a person 
in his own interest and without expectation of com¬ 
pensation 

Statutory obligation to furnish zvater. When a 
waterworks company performs a statutory duty to 
furnish water for domestic purposes or fire protec¬ 
tion, there is, m the absence of a contract, a cor¬ 
responding legal duty on the part of the city to 
pay for such services ^2 Thus, where a water com¬ 
pany is under a statutory obligation to furnish wa¬ 
ter at reasonable rates for extinguishing fires, such 
rates to be determined by commissioners appointed 
by the company and city, and the rates were lawfully 
so determined, the city is liable under an implied 
contract to pay for water so furnished and used, 
although the schedule of rates was never adopted by 
the city council and the city had notified the water 
company of its refusal to pay.^3 

37. Ky—Nicholasville Water Co v 
Nicholasville, 36 SW 649, 38 SW 
430, 18 Ky L, 592 

38 NT—Staten Island Water Sup¬ 
ply Co V City of New Tork, 128 
NTS 1028, 144 App Div. 318. 

•67 C J p 1212 note 22 

39. NT—Commonwealth Water Co 
V Villagre of Castleton, 183 NT.S 
753, 192 AppDiv 697 

40 Tex—City of Kemphis v Brow¬ 
der, Com App, 12 SW2d 160 

41. Minn—Country Club Dist Serv¬ 
ice Co V Village of Edina, St Paul 
Eire & Marine Ins Co, Intervener, 

8 NW2d 321, 214 Minn. 26 

42. NT —People ex rel City of New 

94 C J S —9 


Water furnished free. There is no obligation to 
pay for water furnished with the understanding 
that It IS free,‘*4 before notice that the promise is 
withdrawn Where, according to its original 
contract, the term of which had expired, a city was 
to be furnished water without charge for certain 
purposes, a promise to pay for the continued use of 
such water is not implied where the city refused 
to pay for it and the water company voluntarily 
continued to furnish it.46 Where a city furnishes 
water to the county as a mere volunteer, or under 
the mistaken impression that it is required to furnish 
a free supply, not expecting payment, pa 3 mient can¬ 
not be enforced ^7 

Water furnished county by city. In the absence 
of anything to show that the service was gratuitous, 
where a city furnished water to the county, the lat¬ 
ter by accepting the water impliedly promised to 
render an equivalent's 

Where a municipality purchases the plant of s 
water company supplying another municipality, the 
former must, if it is authorized to do so, continue to 
furnish such service, as long as it retains possession 
and control of the property so charged ^9 

(2) Amount and Rate of Compensation 

A City under a noncontractual or implied contractual 
duty to pay for water furnished must, in the absence 
of any agreement as to amount, pay a reasonable com¬ 
pensation for the service rendered 

A city, under obligation to pay for the perform¬ 
ance of a statutory obligation to furnish water^O 
or because of continued use after expiration of its 
contract,^^ must, in the absence of any agreement 
as to the amount, pay a reasonable compensation for 
the service rendered, but a municipality has been 
held liable for hydrant rental at the rate previously 
paid where, after a demand of the water company 
for a higher rate had been rejected, the hydrants 

48. Ala —Mobile v. Mobile County, 
supra 

Free supply see preceding italic par¬ 
agraph 

49. Cal —South Pasadena v Pasa¬ 
dena Land, etc, Co, 93 P 490, 152 
Cal 579 

Obligations of municipality on pur¬ 
chase of plant generally see supra 
§ 239 

50. NT—^People ex rel City of New 
Tork V Queens County Water Co , 
133 NB 889, 232 NT 277—Staten 
Island Water Supply Co v City of 
New Tork, 128 NY S 1028, 144 App 
Div 318, 

61. NY—People ex rel Arthur v 
Huntington Water Works Co, 203 
NTS 808, 208 App Div. 807. 

J. p 1213 note 35. 


York V Queens County Water Co, 
133 NE 889, 232 NT 277 

67 C J. p 1212 note 25 

43. US—Boise Artesian Hot & Cold 
Water Co v Boise City, Idaho, 33 
set 997, 230 US 84, 57 L Ed 1400 

44. N C —Henderson Water Co v 
Henderson Graded Schools, 65 S E 
927, 151 NC 171 

67 C J p 1212 note 28 

45. NT—^Walton Water Co v Vil¬ 
lage of Walton, 143 NE 786, 238 
NT 46. 144 NE 889, 238 NT 655 

46. U S —Municipal Waterworks Co 
V City of Ft Smith, DC Ark, 216 
F 431 

47. Ala—Mobile v Mobile County, 
53 So 793, 169 Ala 539. 


67 C 
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were used by the local fire company ^ind where 
a water company is under a statutory obligation 
to furnish water at reasonable rates for extin¬ 
guishing fires, such rates to be determined in a 
specified manner, and they are so determined, but 
never adopted by the city council, the liability of the 
city under an implied contract to pay for water so 
furnished and used is in accordance ^\ ith the sched¬ 
ule rates Where a water company continued 
to furnish water to a city after the expiration of a 
contract, and a state commission was in existence 
with authority to fix reasonable compensation for 
water service furnished cities, pending action by 
such commission on application by both the city 
and the water company, the city is liable for the 
reasonable value of the service rendeied,^! and 
such, likewise, is the liability of the city for the 
service rendered after the state commission had 
fixed the price at which the city might acquire the 
plant of the water company for the period during 
which the city, continuing to use the water, failed 
to raise the money to pay for the property 

b. Of Water Company 

If an obligation to furnish water may be fairly im¬ 
plied from the language actually used in a contract, it is 
just as binding on the company as if it were specifically 
mentioned, and a water company may be under a statu¬ 
tory duty to furnish water. 

If an obligation to furnish water may be fairly 
implied from the language actually used in a con¬ 
tract, it IS just as binding on the company as if 
it weie, m so many words, specifically mentioned.^® 
Where a school board, under no obligation to do so, 
paid accrued water bills to have the service con¬ 
tinued, which the water company was under no 
obligation to continue, the school board cannot re¬ 
cover the amount of such payments 

Obligation to install hydrants Although the 
contract between a water company and a municipal¬ 
ity has expired, W'here the former is under the stat¬ 
utory duty to furnish water for fire protection, the 
fire commissioners, under their statutory powers, 


may direct the company to install an additional 
hydrant 

§ 275. - Rates 

a Prescription by company 
b Regulation by municipality 
c. Regulation by state 

a. Prescription by Company 

Under a statute so providing where a water company 
has complied with the prescribed statutory steps, a rate 
fixed by such company is binding on a municipality until 
declared unreasonable by the public service commission 
but a rate fixed for fire protection should bear a rea¬ 
sonable proportion to the rates established for other 
service. 

Under a statute so providing, where a water com¬ 
pany has complied with the prescribed statutory 
steps, a rate fixed by such company is binding on 
a municipality, until declared unreasonable by the 
public service commission 59 A rate fixed b} a 
water company foi fiic protection should bear a lea- 
sonable proportion to the rates established for other 
service 

b. Regulation by Municipality 

Where authority therefor exists, a municipality may 
regulate the rates for water furnished to another munici¬ 
pality OP county, or the rates at which water may be 
delivered to it by a public service corporation. 

Under the authority to regulate rates for the use 
of water conferred on the governing body of a 
municipality by the constitution of the state, water 
supplied to a city or county is as fully covered by 
the provision as is water supplied to individual con¬ 
sumers accordingly, the municipality may, in its 
governmental capacity, regulate the rates at which 
water may be delivered to it by a public service 
corporation and received by the municipality in its 
role as consumer,but the power of a municipality 
to legulate rates, conferred by the constitution, docs 
not apply to a sale of water to a municipality pur¬ 
chasing water in bulk for sale to its inhabitants ^3 
Where a municipality is authorized to enter into 
a contract with a uater company for a certain 


52. InT T—Marlborougfh Waterworks 
Co V Villagre of Marlborough, 148 
NTS 374, 163 App Div 159 

53. U S—Boise Artesian Hot & Cold 
Water Co v Boise City, Idaho, 33 
set 997, 230 US 84, 57 L Ed 1400 

54. US —Quarles v City of Apple- 
ton, CCAWis, 299 F 508 

55. US —Quarles v City of Apple- 
ton, supia 

56. NY—Nicoll V Sands, 29 NE 
818, 131 NY 19 

67 C J p 1313 note 40. 


57 Ky —Board of Education of Citj" 
of Somerset v Kentucky Utilities 
Co. 21 SW2d 817, 231 Ky 484 

58. N Y —People ex rel Arthur v 
Huntington Water Works Co, 203 
NTS 808, 208 App Div 807 

59. Pa —Suburban Water Co v Bor¬ 
ough of OaJemont, 110 A 778, 268 
Pa 243 

Rates under contract see supra § 268 

60. Pa—Borough of Mechanicsburg 
V Mechanicsburg Gas & Water Co, 
92 A 142, 246 Pa 232, 

67 C J p 1213 note 48 
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61 Cal —Spring Valley W a t e i 

Works V San Francisco, 61 Cal 18 

Water rents or rates an-d othei charg¬ 
es to consumers generally and reg¬ 
ulation thereof see infra §§ 2S1- 
308 

62 US—Spiing Valley Waterworks 

V Schottler, Cal, 4 S Ct 48, 110 
US 348, 28 LEd 173 

63. Cal—Mann Water & Power Co 

V Town of Sau&alito, 143 P, 767, 
168 Cal 587 

€7 C J p 1214 note 51. 
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period and is likc\Mse authoiized to regulate the 
rates of such water company, the legislative powei s 
of succeeding municipal officers cannot be curtailed 
by a contract purporting to fix the rate to be paid 
by the municipality for an extended future period 

A water supply commission has power, under a 
statutory grant of authority, to determine the latc 
of charge for water supplied to municipal corpora¬ 
tions 

Regulation subject to i efercndum Where certain 
officers of a municipality are authorized to regulate 
the price of water for municipal purposes, subject 
to the approval of, or rejection by, the qualified elec¬ 
tors, and no referendum is invoked, the rates fixed 
by such officers are binding on the municipalit>, 
although there has been no ratification by the elec¬ 
tors 66 

c. Regulation by State 

(1) Power to reg^alate 

(2) Manner of regulation 

(3) Effect of regulation 

(4) Effect of failure to regulate 

(1) Power to Regulate 

The rates charged by water companies for water 
supplied to municipalities are subject to regulation by 
the state. 


The rates charged by water companies for water 
supplied to municipalities are subject to regulation 
by the state 67 The power of a municipality to 
enter into a contiact -with a water company®® for 
a certain period®^ cannot restrict the power, re¬ 
served by the state, to regulate the rates to be paid 
by the municipality, although a contract between 
a municipality and a water company fixing the rates 
to be paid by the formei for v ater furnished by the 
latter cannot be altered by either party without the 
consent of the other, the contract is subject to the 
sovereign power of the state to fix j'ust and reason¬ 
able rates such as subsequent conditions might make 
desirable 70 Where statutory authority therefor 
exists, a state board or agency, such as a public 
seivice commission, may fix the rates to be paid 
by a municipality for water servicc,7t and unless it 
is expressly denied power to approve or reject rates 
fixed by contract,72 it may determine the fair and 
reasonable rates which the company is entitled to 
receive, notwithstanding a prior conti actual provi¬ 
sion fixing the rates,73 and may fix higher rates than 
those provided by contract 74 Even if, as to the 
water company itself, the contract might be unal¬ 
terable except with its consent, inasmuch as the 
municipal corporation is but a political subdivision 
of the state, a city has no absolute property right 
to demand continued service at a given rate, which 


64 Ill—^East St Louis & Inter urban 
Water Co v City of Belleville, 196 
NE 442, 360 Ill 490—Board of Ed¬ 
ucation of Alton Community Con¬ 
sol School Dist No 151 v Alton 
Water Co, 145 NE 683, 314 Ill 4bb 

Conn actual provisions foi rea&onahlt 
rates sustained see supra § 26 8 

65 N J —City of Bayonne v North 
Jersey Dist Water Supply Com¬ 
mission, 105 A 2d 19, 30 N J Supei 
409 

66 Ohio—State v Burns, 109 NE 
591, 91 Ohio St 70 

67 Conn—City of New Haven v 
New Haven Water Co, 45 A 2d Sll, 
132 Conn 496 

Ky—Daugherty v City of Lexington, 
249 SW2d 755—Nerren v Ken¬ 
tucky Water Service Co , 230 S W 
2d 615, 313 Ky 151 

NY—Jamaica Water Supply Co v 
City of New York, 18 NE2d 523, 
279 NY 342 

Water rents or rates and other charg¬ 
es to consumers generally and reg¬ 
ulation thereof see infra §§ 281-JO8 

68. Ind—City of Washington, Ind , 
V Public Service Commission, 129 
NE 401, 190 Ind 105 ' 

69- Ill —Board of Education of Al¬ 
ton Community Consol. School Dist 
No 151 V Alton Water Co, 145 N 
E 683, 314 Ill 466 

67 C J p 1214 note 56. 


70. N J —^Hackensack Water Co v 
Board of Public Utility Com’rs, 115 
A 528, 96 N JLaw 184 

Contract provision void 

Where provision in contract be¬ 
tween water company and city for in¬ 
definite duration was void, it was in¬ 
cumbent upon the public seiwice com¬ 
mission to establish just and fair 
rates, and it derived its power, not 
from the agreement of the parties, 
but from the state Legislature —City 
of New Haven v New Haven Watei 
Co, 45 A 2d 831, 132 Conn 496 
Borough held hoxind to pay rate 
presoiibed by schedule filed with Pub¬ 
lic Service Commission by water com¬ 
pany, though higher than late fixed 
by lattei’s contract with borough, in 
absence of exception by borough to 
such schedule—Borough of Dormont 
v South Pittsburgh Water Co, 185 
A 263, 322 Pa 60 

71. Me—Milo Water Co v Inhabit¬ 
ants of Town of Milo, 7 A 2d 895, 
136 Me 228 

N Y —Jamaica Water Supply Co v 
City of New York, 18 NE 2d 523, 
279 NY 342 

Pa—Borough of Dormont v. South 
Pittsburgh Water Co, 185 A 263, 
322 Pa 60—^Anthracite Water Co v 
Gilberton Borough, Com PI, 5 Sch 
Reg 119 

WVa—Mountain State Water Co v 
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Town of Kmgwood, 9 S E 2d 532, 
122 WVa 374 

Construction and operation of order 
Where order of Public Utilities 
Commission fixed rates water compa¬ 
ny could charge town for fire pro¬ 
tection, on basis of one hundred fifty 
dollars hydrant rental for each of 
first forty-eight hydrants, and sixty 
dollars for each additional hydrant, 
and it was clear, from consideration 
of order together with previous or¬ 
ders of commission relating to same 
matter, that commission was endeav¬ 
oring to provide adequate revenue foi 
water company and for a propei 
apportionment of charges between 
town and private consumers, town 
did not have right to discontinue use 
of some of forty-eight hydrants, and 
pay only for balance at scheduled 
rates, notvnthstanding older of com¬ 
mission did not call for a fixed mini¬ 
mum amount —Milo Water Co v In¬ 
habitants of Town of Milo, 7 A 2d 895, 
136 Me 228 

72. NY—Jamaica Water Supply Co 
V City of New York, 18 NE 2d 623, 
279 NY 342 

73. Pa—Springfield Tp v Public 
Service Commission, 74 Pa Super 
217 

74. N J —^Hackensack Water Co v 
Board of Public Utility Com’rs, 115 
A 528, 96 N JLaw 184. 
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was named in the franchise granted by the city, 
as against the right of the state to modify such 
rates of service with the consent of the water com¬ 
pany. It has been held that the jurisdiction of 
a state commission to impose charges on munici¬ 
palities for the service of a water company is de¬ 
pendent on whether, with respect to the services for 
which the charges are sought to be imposed, the 
company has actually devoted its property to a pub¬ 
lic use'^® Where a water company is rendering a 
material municipal service, dedicated to all mu¬ 
nicipalities requiring such service, there is a dedica¬ 
tion to a public use,'^'^ and in such case the fixing of 
charges by the commission for water supplied to 
various municipalities by a water company is within 
the rate-fixing power of the commission ,^8 it is nei¬ 
ther the imposition of a tax*^® nor an interference 
with a municipal affair within the control of the 
municipalities^^ within the meaning of a consti¬ 
tutional prohibition or limitation. Where a munici¬ 
pality has no contract with a water company and 
no hydrants in use for fire protection, a state com¬ 
mission has no authority to impose on the munici¬ 
pality the burden of a fire protection service which 
it cannot contract for generally, and to pay for 
which its officers can neither levy taxes on the in¬ 
habitants nor incur indebtedness 8i 

City as consumer^ A city, purchasing water from 
a water company for the use of its citizens in the 
exercise of its corporate powers, is a consumer with¬ 
in the meaning of a statute relative to the regulation 
of public service companies.®^ 

Charges by receiver. Under a statute providing 
therefor, a receiver duly appointed to take charge of 
a self-hquidating municipal water system may 
charge the municipality involved the reasonable 
rental value of hydrants within the municipality.®® 

(2) Manner of Regulation 

A water company must be compensated for the cost 

75. U S —Salem v Salem, etc , Co , 

Or, 255 F 295, 166 CCA 465 
67 C J p 1214 note 61 
7G. Cal —City of San Leandro v 

Railroad Commission, 191 P, 1, 183 
Cal 229 

77 Cal —City of San Leandro v 

Railroad Commission, supra- 
78- Cal —City of San Leandro v 

Railroad Commission, supra 

79. Cal —City of San Leandro v 

Railroad Commission, supra 
67 C J p 1214 note 65 

80- Cal —City of San Leandro v 

Railroad Commission, supra 
67 C J p 1214 note 66 

dl- Pa—Springfield Tp. v. Public 


of operating and maintaining the portions of its system 
devoted to the requirements of the municipalities it 
serves, and generally where the determination of rates 
IS committed to a state regulatory agency, unless there is 
some palpable mistake of fact or law, the courts are not 
inclined to disturb its decision. 

A water company must be compensated for the 
cost of operating and maintaining the portions of 
its system devoted to the requirements of the mu¬ 
nicipalities it serves ®^ The reasonable rental value 
of the hydrants is not required to be measured by 
the supply of water that may in the past have passed 
through, or is likely in the future to pass through, 
the hydrants ®5 Where the rates for hydrant serv¬ 
ice to a municipality represent the maximum reason¬ 
able value of the service, they are not confiscatory 
as to the company, whatever may be the returns 
Rates which should be paid a water company for 
municipal service cannot be measured by the amount 
of taxes received by the municipality from the wa¬ 
ter company ®7 Jt is immaterial that a municipality 
has not provided for the payment of the amounts re¬ 
quired, under the order of the state authority, in 
the budget for the year ®8 The amount to be 
charged for furnishing water for municipal pur¬ 
poses, such as fire protection is an administrative 
question, which the state regulatory authority is 
best fitted to decide,®® and, unless there is some 
palpable mistake of fact or law, the courts are not 
inclined to disturb such decision Thus, a finding 
of fact by the state authority that the rates paid 
by a municipality were all that the service of the 
water company was reasonably worth, if supported 
by substantial evidence, is final However, inas¬ 
much as an allocation based on estimate presents 
the possibility of an abuse of the rate-fixing power, 
the court will closely scrutinize rates so fixed, lest 
the exercise of the rate-fixing power merge into a 
system of confiscation ®2 Enforcement of an order 
fixing the rates to be charged for water furnished 
a municipality which is invalid for lack of jurisdic- 

87. Me—Gay v Damariscotta-New- 
castle Water Co , supra 

Pa —Borough of Lansdowne v 
Public Service Commission, 74 Pa 
Super 203 

67 C J p 1215 note 73 

89. Pa —City of York v Public Serv¬ 
ice Commission, 85 Pa Super. 134 

67 C J p 1215 note 74. 

90. Pa —City of York v Public Serv¬ 
ice Commission, supra 

91. Me—Gay v Damanscotta-New- 
castle Water Co, 162 A. 264, 131 
Me 304 

92. Cal —City of San Leandro v. 
Railroad Commission, 191 P. 1, 188 
Cal 229. 


Service Commission, 74 Pa Super 
220 

82 Pa —Springfield Consol Water 
Co V City of Philadelphia, 131 A 
716, 28J Pa 172 

83. US —Farmington Tp v War- 
renville State Bank, C A Mich, 185 
F2d 260 

84 Cal —City of San Leandro v 
Railroad Commission, 191 P 1, 183 
Cal 229 

67 C J p 1215 note 70, 

85 US —^Farmington Tp, V War- 
renville State Bank, C A Mich, 185 
F2d 260 

86. Me—Gay v Pamanscotta-New- 
castle Water Co, 162 A. 264, 131 
He 304 
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tion of the agency or board making the order may 
be enjoined 93 

(3) Effect of Regulation 

A change in rates, on order of a state regulatory 
authority, does not abrogate the contract between a 
city and a public utility, but the contract, as modified, 
remains binding. 

A change in rates, on order of a state regulatory 
authority, does not abrogate the contract between 
a city and a public utility, but the contract, as modi¬ 
fied, continues to be binding on the parties 94 
Where a city agrees that the state, through its regu¬ 
latory agency, may modify a contract between it¬ 
self and a water company with respect to the rates 
to be charged by the company, the city is bound by 
any modification so made with the consent of the 
company 9® 

(4) Effect of Failure to Regulate 

The rates for public service, fixed by Its contract 
with a municipality and filed by a water company with 
a state regulatory body in accordance with statutory re¬ 
quirement, continue to be lawful rates until changed. 

The rates for public service, fixed by its contract 
with a municipality and filed by a water company 
with a state regulatory body in accordance with stat¬ 
utory requirement, continue to be lawful rates until 
changed 96 

§ 276. - Actions and Proceedings 

a Right of action 
b Form of action 
c. Defenses 
d Set-off 

e Equity jurisdiction 
f Parties 
g Pleading 
h Evidence 
1 Trial 

j. Judgment or decree 
k Damages 

1. Proceedings before public service com¬ 
mission 

a. Right of Action 

(1) Against municipality or officers 


(2) Against water company 

(3) Of particular officers and others 

(1) Against Municipality or Officers 

A water company or other entity may maintain an 
action against a municipality to recover water rents based 
on an express or implied contract. 

A water company may maintain an action against 
a municipality to recover the rents or rentals stipu¬ 
lated in the contract between them 97 Where there 
is an implied obligation on the part of the city 
to pay a reasonable compensation to a water com¬ 
pany for service rendered, as discussed supra § 274, 
failure to do so gives the company a right of action 
on implied assumpsit.98 Although a contract pre¬ 
scribes the manner in which water shall be used for 
a particular municipal purpose, there is no liability 
on the part of the municipality for water used in 
another manner unless more water is used by the 
latter method 99 

Certiorari Certiorari will not he to review a 
contract for a municipal water supply into which 
provisions are inserted which are not authorized 
by the resolution of the water commissioners under 
which the contract is entered into but which are 
for the benefit of the city and impose additional 
burdens on the contractor.^ 

Conversion A city cannot be held liable in tort 
for the conversion of water, used from fire hydrants 
of water company without any contract therefor, 
where such use was with the company’s consent ^ 

Injunction The right to an injunction to prevent 
a municipality or its officers from shutting off a 
water supply is discussed in Injunctions § 124 

Mandamus will lie against the water commis¬ 
sioners to compel them to supply water to the 
municipal parks, although the park commissioners 
refuse to pay a balance alleged to be due for water 
and the city has failed to raise by general tax suffi¬ 
cient funds to pay a deficit in the accounts of the 
former.9 

A water supply commission has been held to have 


93 NY —City of New York v Malt- 
bie, 289 NYS 658, 248 App Div 
36. affirmed 8 N E 2d 605, 274 NY 
464 

94. Mo—City Water Co v City of 
Sedalia, 231 S W. 942, 288 Mo 411 

95. U S —Salem v Salem, Or, 255 F 
295, 166 CCA 465 

96. Me—Inhabitants of North Ber¬ 
wick V North Berwick Water Co, 
134 A 569, 125 Me 446. 


97. Iowa —Marion Water Co v 
Marion, 96 NW 883, 121 Iowa 
306 

67 C J. p 1216 note 81. 

98. NY—^People ex rel City of New 
York V Queens County Water Co, 
133 NE 889, 232 NY 277—People 
ex rel Arthur v Huntington Water 
Works Co. 203 NTS. 808, 208 App. 
Div 807. 


99. Kan —^Wichita Water Co v City 
of Wichita, 158 P 49, 98 Kan 256 

1. N J —Flemming v Jersey City, 42 
A 845 

2. US—City Water Co of Chilli- 
cothe V City of Chillicothe, Mo., 
207 F 503, 125 CCA 165 

3. NY —^People v. Barrows, 119 N. 
YS 32, 66 Misc 158, affirmed 124 
NY'S 270, 140 App Div 24. affirmed 
97 NE 1113, 204 NY 664, 
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authority to bring an action to recover for water 
lawfully sold to a municipality 

(2) Against Water Company 

In a proper case a municipality may maintain a su-t 
for specific performance of its contract with a water 
company, but before resorting to the courts for equitable 
remedies against a water company, tne municipality 
should invoke the relief provided by statute 

Where a water company has an exclusive fran¬ 
chise and a provision of its contract with the mu¬ 
nicipality makes it the duty of the company to filter 
the water intended for domestic use, it will be 
compelled to do so in an action for specific per¬ 
formance at the suit of the municipality ^ 

Exhaustion of statutory icmcdy Before resoit- 
ing to the courts for equitable remedies, a city, com¬ 
plaining of the service of a water company under 
the contract between them, should invoke the relief 
piovided by statute ® 

Injunction The right to an injunction to pre¬ 
vent a water company from shutting oft a water 
supply required for public or municipal purposes 
is discussed m Injunctions § 124 

(3) Of Particular Officers and Others 

Suit to enforce a municipal water supply contract 
or obligation to pay for water furnished may be brought, 
in a proper case, by the mayor and council of the munici¬ 
pality involved, a board of water commissioners, or the 
trustee of the bonds of a water company 

Where the mayor and council of a city, repiesent- 
iiig the citizens, made a contract for a water supply, 
the mayor and council are authorized, in their rep¬ 
resentative capacity, to bring suit to enforce the 
contract A statute, ci eating a board of water 
commissioners of a municipality as a body corporate 
and authorizing such board to fix a rate to be paid 
by the municipality for water for municipal use, has 
been held not to authorize the board to bring suit 
against the municipality to collect the rate ^ Where 1 
a municipality has obligated itself to pay rentals 
directly to the trustee of the bonds of a water com¬ 
pany, such liability majr be enforced by the trustee ® 


b Form of Action 

The remedy of a water company, alleging that a 
resolution of a municipality is a breach of the contract 
between them, is not certiorari to review the lesolution 

The remed} of a water company, alleging that 
a resolution of a municipality is a breach of the 
contract between them, is not certiorari to review 
the resolution The form of action that will he 
against a water company or a municipality has been 
considered in dealing with the nght to bring such 
action, as discussed supra subsection a of this sec¬ 
tion 

c. Defenses 

(1) In general 

(2) Under control of state commission 
(1) In General 

Against an action on a contract for the supply of 
water, a municipality may set up as a defense failure 
on the part of the water company to perform a condition 
of the contract, but where a city receives the benefit 
of a part performance of the contract, with knowledge 
that the contract is not being fully performed and with¬ 
out attempting to terminate it for that reason, it can¬ 
not insist on full performance as a condition precedent to 
liability to pay for what it has received. Various other 
matters have been held sufficient or insufficient as de¬ 
fenses 

Against an action on a contract for the supply of 
water, a municipality may set up as a defense failure 
on the part of the water company to perform a con¬ 
dition of the contract When the sole considera¬ 
tion for the payment of rentals for hydrants not 
used, in a contract between a waterworks company 
and a municipality, is a full and reliable supply 
of water for fire protection and other purposes, fail¬ 
ure to furnish such supply is a complete defense ,^2 
but w^here a city receives the benefit of a part per¬ 
formance of the contract, with knowledge that the 
contract is not being fully performed and without 
attempting to teiminate it for that reason, it can- 
1 not insist on full performance as a condition preced¬ 
ent to liability to pay for what it has received 
Accordingly, in a suit against a city for hydrant 
lentals under an ordinance, where the city fails to 


4. N J —City of Bayonne v North 
Jersey I>ist Water Supply Com¬ 
mission, 105 A 2d 19, 30 N J Super 
409 

5. Iowa—Burlington v Burlington 
Water Co, 53 NW 246, 86 Iowa 
266 

67 C J p 1216 note 96 

6 Kan —City of Parsons v Parsons 
Water Supply & Power Co, 178 P 
43S. 104 Kan 294 

7. Md —Washington County Water 
Co, V, City of Hagerstown, 82 A 


826, 116 Md 497, Ann Cas 1913C 
1022 

8. NY —Corning Water Com'rs v 
Corning, 124 NTS 268, 140 App 
Div 11, 13, affirmed 95 NB 1123, 
201 NT 570 

67 C J p 1216 note 2 

9 US —Columbia Ave Sav Fund, 
etc, Co V Dawson, C C Ga, ISO P 
162, reversed on other grounds 25 
set 420. 197 US 178, 49 D Ed 
713—Centerville v Fidelity Trust, 
etc, Co, Iowa. 118 F 332. 55 C C 
A 348 


10 NJ—BeKidere Water Co v 
Town of Belvidere, 92 A 365, 88 N 
J Law 696 

11. Minn—State Trust Co v Du¬ 
luth, 73 NW 249, 70 Minn 257 

67 C T p 1217 note 6 

12 Fla—City of Palatka v Palatka 
Waterworks, 67 So 71, 68 Fla 525 

13. U S —Columbia Ave Sav Fund, 
etc, Co V Dawson, C C Ga , 130 F 
152, reversed on other grounds 25 
set 420, 197 US 178, 49 LEd 
713 

67 C J p 1217 note 8. 
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deny the use of the hydrants, but pleads plauitift’s 
failure to comply with certain specifications in the 
ordinance relating to water pressure, such plea is 
insufHcient as a complete defense 

Ult}a virc^ Where waterworks have been con¬ 
structed according to a contract and accepted by the 
municipality, fact that the grant of an cxclusnc 
right to use the streets to conduct water to the in¬ 
habitants is ultra vires and invalid is no defense to 
an action for hydrant rentals On the other hand, 
in a suit to restrain a water company from discon¬ 
tinuing its service, where a water district made an 
unauthonzed contract for the purchase of water 
from a water company, but the water company, with 
knowledge of the facts, acquiesced m the transaction 
and induced the district to act on such acquiescence, 
the company will be estopped to set up ultra vires 
Although a condition in a contract betw'cen a water 
company and a municipality may be ultra vires on 
the part of the former, where such condition has 
been performed and the contract thereafter lecog- 
nized as binding and acted on by both parties, it is 
as if the condition had never been inserted, and it 
is no defense to an action to reco\er payments al¬ 
leged to be due under the contract 

Test as conclusive. Where a city contracted for a 
water supply, all tests to be made by the city engi¬ 
neer, whose report should be conclusive on both 
parties, a report by the engineer after a test show¬ 
ing that there was neither complete nor substantial 
performance of the contract is a bar to a recovery 
of the contract price 

(2) Under Control of State Commission 

Violation of orders of a state commission vested with 
regulatory authority may constitute a defense to an 
action by a water company to recover for water fur¬ 
nished a municipality. 

Where a public utility commission is authorized 
to determine the character of the service to be 
furnished as well as the rates to be paid, and has 
so determined, in an action by a water company 
to recover the rates, a denial that the order of the 
commission relative to service has been complied 
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with is a good defense,^® but a defense that the 
service furnished was inadequate is insufficient 
In a suit against a municipality for fire protection 
service at rates prescribed by the state commission, 
the fact that a part of the municipality was not 
furnished with water at the required pressure and 
quantity is a defense to that extent 2i In an action 
against a city by a water company for charges made 
at the rate fixed by the state public utilities com- 
mi5,sion, no defense, or partial defense, is estab¬ 
lished by e\idence that a lower rate has been agieed 
on between the parties,22 that plaintiff has served 
other persons at a lower rate,23 or that plaintiff has 
111 various wa>s violated city ordinances and rules of 
the commission 24 The failure of a water company 
to comply with a statutory requirement that it file 
with a state commission the rate charged the city 
is not a bar to an action for the reasonable \alue of 
the service rendered where there was sufficient 
compliance by the company in informing the com¬ 
mission that the late was in dispute and requesting 
the commission to fix the rate 25 

d. Set-Off 

!n an action for recovery of hydrant rentals under a 
contract with a municipality, the latter may plead by 
way of set-off rentals previously paid but which plain¬ 
tiff water company, it is alleged, has no right to letain, 
but a municipality cannot set off damages sustained by 
private citizens, whose property has been destroyed by 
fire because of insufficient water pressure. 

In an action for the recovery of hydrant rentals 
under a contract with a municipality, the latter may 
plead by way of set-off rentals previously paid but 
which plaintiff \vater company, it is alleged, has no 
right to retain ,26 but a municipality cannot set 
off damages sustained by private citizens, whose 
property has been destroyed by fire because of in¬ 
sufficient water pressure, in a suit to recover for 
water supplied for extinguishing fires and for san¬ 
itary purposes 27 

e. Equity Jurisdiction 

The fact that a city has failed to levy and collect 
a specific tax to create a special fund for the payment 
of water rentals, as required by contract, does not give 


14. Ala—Greenville v Greenville 
Water Works Co. 27 So 764, 125 
Ala 625 

15. U S —Illinois Trust, etc , Bank 
V Arkansas City, Kan, 76 F 271, 
22 CCA 171, 34 LRA* 518 

16. NT—Salmon v. Rochester & 
Lake Ontario Water Co, 197 NTS 
769, 120 Misc 131, 

17. N T —Utica Water-Works Co v 
Utica, 31 Hun 426 

10. Pa —Hallock v Lebanon City, 73 
A 333, 224 Pa 359. 


19. N J —Hackensack Water Co v 
Borough of Tenafly, 111 A 261, 262, 

95 N J Law 25 

2a NJ—^Hackensack Water Co v 
Borough of Tenafly, supra 
67 C J p 1217 note 16 

21. NJ—^Hackensack Water Co v 
Borough of Ridgefield, 115 A 399, 

96 N JLaw 626 

22. Kan—Leavenworth City & Ft 
Leavenworth Water Co v City of 
Leavenworth, 166 P 234, 101 Kan 
346 


23. Kan—Leavenworth City & Ft 
Leavenworth Water Co v City of 
Leavenworth, supra 

24. Kan —Leavenworth City & Ft 
Leavenworth Water Co v City of 
Leavenworth, supra 

25. U S —Quarles v City of Apple- 
ton, CCAWis, 299 F 608 

26. Pa —Middletown, etc , Cons Wa^ 
ter Co V Middletown Borough, 3 
PaDist & Co 687 

27. Ala—Montgomery v Montgom¬ 
ery Waterworks, 79 Ala 233 
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equity Jurisdiction of a suit to collect rentals previously 
accrued, and a court of equity is without Jurisdiction 
to enforce the payment of water rentals, although it 
has acquired Jurisdiction to determine other matters in 
controversy between the parties; but the obligation of a 
City to pay hydrant rentals to the trustee on behalf of 
the bondholders may be enforced in a suit, to which the 
City IS a party, to foreclose the mortgage on the water¬ 
works, which the city has purchased subject to such 
mortgage. 

The fact that a city has failed to levy and collect 
a specific tax to create a special fund for the pay¬ 
ment of water rentals, as required by its contract, 
does not give equity jurisdiction of a suit to collect 
rentals previously accrued,^® and, although a suit 
will lie in equity to restrain a threatened diversion 
o£ the fund so collected, the water company must 
seek its remedy at law to have the contract declared 
valid and to compel the city to levy such tax 29 A 
federal court of equity is without jurisdiction to 
enforce the payment of water rentals claimed to be 
due under a contract, although it has acquired juris¬ 
diction to determine other matters in controversy 
between the parties However, the obligation of 
a city to pay hydrant rentals to the trustee on be¬ 
half of the bondholders may be enforced m a suit, 
to which the city is a party, to foreclose the mort¬ 
gage on the waterworks, which the city has pur¬ 
chased subject to such mortgage 21 Independently, 
however, suit will not he in a federal court of equity 
to enforce payments, under a contract for the supply 
of water, to the trustee ^2 

f. Parties 

The mortgagees of a water company's plant are 
necessary parties in a suit by a municipality to cancel 
Its contract with the company, and in an action between 
two water companies each claiming exclusive rights in 
supplying water to a town, consumers who had spent 
substantial sums in connecting their properties with the 
mains of one of the companies may intervene for the 
purpose of contesting the exclusive rights. 

The mortgagees of a water compan/s plant are 


necessary parties in a suit by a municipality to 
cancel its contract with the company's In an ac¬ 
tion between two water companies each claiming ex¬ 
clusive rights in supplying water to a town, con¬ 
sumers who had spent substantial sums in connect¬ 
ing their properites with the mams of one of the 
companies may intervene for the purpose of con¬ 
testing the exclusive rights.2^ 

g. Pleading 

General rules of pleading have been applied m ac¬ 
tions of the type under consideration. 

General rules of pleading have been applied in 
actions of the type under consideration 25 In an ac¬ 
tion to recover hydrant rentals it has been held that 
a municipality is not required to file an affidavit 
of defense 26 

h. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

Where municipal authorities, authorized to contract 
with a company for a supply of water, acted within the 
scope of their authority, it is presumed that they knew 
the state of the matter in which they undertook to act, 
and where payment by the municipality js subject to a 
certain condition precedent, the water company must 
show that such condition was fulfilled or performed. 

Where municipal authorities, authorized to con¬ 
tract with a company for a supply of water, acted 
within the scope of their authority, it is presumed 
that they knew the state of the matter in which 
they undertook to act ^7 Where payment by the mu¬ 
nicipality IS subject to a certain condition precedent, 
the water company must show that such condition 
was fulfilled or performed, 28 it must show such 
fulfillment or performance by a preponderance of 
evidence ^9 


2a. ir S —Eau Claire v Payson, Wis, 
107 F 552, 46 CCA 466, 109 F. 676, 
48 CCA 608 

29. Wis —Oconto City Water Supply 
Co V Oconto. 80 NW 1113, 105 
Wis 76. 

30. U S —^American Water Works, 
etc , Co V Home Water Co, C C 
Ark, 115 F 171, appeal dismissed 
American Water Works and Guar¬ 
anty Co. V. City of Little JRock, 24 
set 855, 194 US 639. 48 L Ed 
1163 

31. V S —Centerville v Fidelity i 

Trust, etc, Co, Iowa, 118 F 332, 56 
CCA 348—Fidelity Trust, etc , Co 
V Fowl'^r Water Co. CCInd, 113 
F 660. 


32. US —New Tork Guaranty, etc, 
Co V Memphis Water Co, Tenn, 
3 set 279, 107 US 205, 27 L Ed 
484—Bau Claire v. Payson, Wis, 
109 F. 676, 48 CCA. 608 

33. Okl—^E1 Reno v El Reno Water 
Co, 76 P 126, 14 Okl 63. 

34. Colo —^Wood V Denver City Wa¬ 
terworks Co, 38 P 239, 20 Colo 
253, 46 Am SR 288 

35. Fla —City of Palatka v Palatka 
Waterworks, 67 So 71, 68 Fla 626 

Obligation in language of contraot 
In an action for hydrant rentals, 
based on a contract, although the 
language of a plea in defense, alleg¬ 
ing a breach of plaintifTs obligation, 
IS general, it is sufficient where it 
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uses the language of the contract in 
setting out such obligation—City of 
Palatka v. Palatka Waterworks, su¬ 
pra. 

36. Pa —Middletown & Swatara 
Consol Water Co v Middletown 
Borough, 3 PaDist & Co. 587, 126 
DauphCo 347. 

37. Ala —Birmingham Waterworks 
Co V Hernandez, 71 So 443, 196 
Ala 438, LR.A1916B 258 

38. Mo—^Daly v City of Carthage, 
128 SW 265. 143 Mo App 664. 

Wis—Antlgo Water Co v City of 
Antigo. 128 N.W 888, 144 Wis 
166. 

39- Wis—^Antlgo Water Co, v. City 
of Antlgo, supra. 
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(2) Admissibility 

In actions of the type under consideration certain 
evidence has been held admissible or inadmissible 

In actions of the type under consideration certain 
evidence has been held admissible^® or inadmis- 
sible^'i in accordance with general rules. 

(3) Weight and Sufficiency 

In actions of this type certain evidence has been 
held sufficient or insufficient to establish certain issues. 

In actions of this type certain evidence has been 
held sufficient'^^ or insufficient^^ to establish certain 
issues 

1 . Trial 

Questions arising under evidence susceptible of dif¬ 
ferent inferences and conclusions are for the jury to 
determine. 

Questions arising under evidence susceptible of 
dififeient inferences and conclusions are for the 
jury to determine 

Directed verdict In a suit against a city for fire 
protection at rates prescribed by the state commis¬ 
sion, where part of the city was not furnished with 
water at the required pressure but part was, it is 
proper to direct a verdict at such rates for water 
furnished the latter part 

3 . Judgment or Decree 

Where it is for the interest of a city, seeking a 
decree for conveyance of a water plant under an option 
to purchase but failing to tender any amount in payment, 
that It be charged with water rents, instead of interest 
on the purchase price of the plant up to the time of the 
decree, it will be so charged, especially where the water 
company concurs in demanding it 

Where it is for the interest of a city, seeking a 
decree for conveyance of a water plant under an op- 
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tion to purchase but failing to tender any amount 
m payment, that it be charged with water rents, in¬ 
stead of interest on the purchase price of the plant 
up to the time of the decree, it will be so charged, 
especially where the water company concurs in de¬ 
manding it 46 

k. Damages 

In the event of a breach of the contract between a 
City and a water company, the city, or any of its in¬ 
habitants, or the water company is entitled to such dam¬ 
ages as are fairly contemplated by the parties, and if 
the city, breaking its contract unjustifiably, erects water¬ 
works of its own, the measure of damages is the sum 
which would make the water company whole for the 
breach Various other measures of damages have been 
adopted in particular cases. 

In the event of a breach of the contract between 
a city and a water company, the city, or any of its 
inhabitants, or the water company is entitled to 
such damages as are fairly contemplated by the 
parties, whether expressly provided in the contract 
or fairly implied 47 If the city, breaking its contract 
unjustifiably, erects waterworks of its own, the 
measure of damages is the sum which would make 
the water company whole for the breach Under 
particular contracts,4® or the obligation to pay with¬ 
out contract,the measure of damages which a 
municipality has to pay has been variously deter¬ 
mined Although, where water is furnished with¬ 
out contract as to price, it has been held that the 
water company is entitled to recover a reasonable 
return on the fair value of the property devoted to 
such service,compensation for inadequate service 
rendered a municipality by a water company is not 
to be based on a reasonable return on the fair value 
of the property devoted to such service, but rather 
on the worth of such service to the municipality 


40, Tex—City of Comanche v Hoff 
& Hams, CivApp, 170 S W 135 

67 C J p 1218 note 39 

41, N* T —Brockport-Holley Water 

Co V. Village of Brockport, 96 N 
E 745, 203 NT 399 

67 C J p 1218 note 40 

42, Cal —City of Coronado v City 
of San Diego, 140 P 2d 881, 60 Cal 
App 2d 395. 

Particular matters BtLstalned hy evl- 
deuce 

(1) Finding that contract was nei¬ 
ther improvident nor procured by 
fraud —Chisholm Water Supply Co 
V City of Chisholm, 286 N.W. 895, 205 
Minn 246. 

(2) Other matters—City of Coro¬ 
nado V City of San Diego, 140 P 2d 
881, $0 Cal.App 2d 395—67 C.J. p 1218 
note 41. 


43 US —City of Omaha v Omaha 
Water Co, Neb, 171 F 647, 96 CC 
A 419 

67 C J p 1218 note 42 

44. jlidditional bhargee 

In an action by a water company 
against a municipality to recover the 
reasonable value of water supplied, 
the CLuestion whether there was an 
agreement that the water In question 
should be furnished under an annual 
hydrant charge and that there should 
be no additional charge of any kind 
was for the jury where some of the 
testimony was susceptible of two 
constructions —Queens County Wa¬ 
ter Co V City of New York, 174 N 
TS 669, 186 AppDiv 612. 

45. N J —^Hackensack Water Co v 
Borough of Ridgefield, 115 A 399, 
96 N J Law 6"26 

4& N J.—Jersey City v. Flynn, 70 A, 
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497, 74 N JEq 104, modified on oth¬ 
er grounds 76 A 3, 76 N J Eq 607 

47. S C —Ancrum v Camden Water, 
etc , Co , 64 S E 151, 82 S C, 284, 21 
LRA.NS, 1029 

48. Pa—Bennett Water Co v Mill- 
vale, 61 A 1098, 202 Pa 616 

49. Cal —Mann Water & Power Co 
V Town of Sausalito, 143 P 767, 168 
Cal 587 

67 C J p 1219 note 61 

50. N.C —Board of Trustees of Hen¬ 
derson Graded Schools v City of 
Henderson, 146 SE 808, 196 N C. 
687 

67 C J p 1219 note 52 

51. U S —C H Venner Co v Urbana 
Waterworks, C C Ohio, 174 F 348 

67 C J p 1219 note 63 

52. US —Quarles v City of Apple- 
ton, C.C.AW 1 S, 45 F2d 676. 
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1, Proceedings before Public Service Commis¬ 
sion 

A public service commission has authority to re¬ 
quire a water company to furnish an adequate supply of 
reasonably pure water, and the procedure and proceed¬ 
ings before such commission have been the subject mat¬ 
ter of judicial decision 

Although a public sen ice commission may not be 
empowered to require the performance of a private 
contract, according to its terms between a water 
company and a municipality, it has authority to re¬ 
quire a water company to furnish an adequate sup¬ 
ply of reasonably pure water as long as it exer¬ 
cises its charter powers The dismissal of a 
complaint is improper until it is made to appear 
by the w’ater company that the method of treat¬ 
ment of the water supplied has rendered it reason¬ 
ably free from odors, taste, and color which have 
made it unfit for domestic use On complaint by 
a borough that a water company’s supply is inade¬ 
quate and not of the quality required by their con¬ 
tract, the public ser\ice commission, dismissing the 
complaint as to rates, may retain the petition pend¬ 
ing the completion of tests to detciniine the ade¬ 
quacy of the supply and pcncliiig compliance with an 
order to the company to take certain steps to pre¬ 
vent the pollution of the water Relative to rates, 
the courts m re\icwing proceedings befoie public 
service commissions have ruled as to various mat¬ 
ters of procedure as indicated in the appended 
note 

§ 277. To Private Consumers 

The right of a municipality to distribute water and 
to make charges therefor is not a “franchise'^ subject 
to execution, and the terms “consumer" and “domestic 
purposes" have been defined 

As discussed supra § 241, it is usually recognized 
that in supplying water to consumers for general 
or domestic purposes a municipal corporation acts 
in the capacity of a private corporation and not in 
the exercise of the power of local sovereignty, that 
is, the municipal corporation acts in a proprietary 


and not in a governmental capacity. The right of 
a municipality to distribute water derived from its 
waterworks to its customers, and to make charges 
therefor, is not a "franchise” within the meaning of 
a statute providing for the sale of franchises under 
execution 

''Consumer'' defined A consumer of water with¬ 
in the meaning of a regulation governing the sup¬ 
ply and distribution of water has been held to be 
each householder using vater and occupying a 
separate house, either as tenant or owner 

The use of zvaiet for domestic purposes'^ has 
been defined as all uses of water which contribute to 
the health, comfort, and convenience of a family in 
the enjoyment of their dwelling as a home ^9 

§ 278 - Right and Duty to Supply 

a Right and dut> of municipalities to 
supply 

b Right and duty of water companies to 
supply 

a. Right and Duty of Municipahties to Supply 

(1) In general 

(2) Nonresidents 

(1) In General 

While It has been declared that a municipality owes 
no absolute duty to supply water to its inhabitants, it 
may be bound to do so by contract or statute, and when 
It does offer to furnish water it is under a duty to fur¬ 
nish all persons similarly situated applying therefor with¬ 
out discrimination, where the service requested is withm 
reasonable range of its plant, equipment, or mams 

The general power of a municipality to supply its 
inhabitants with water is treated in Municipal Cor¬ 
porations § 1051, and the constiuction, acquisition, 
and operation of municipal waterworks has already 
been discussed supra §§ 234-239, 241, 242 While 
it has been declared that a municipality owes no 
absolute duty to supply water to its inhabitants,^® 
it may be bound to do so by contract®! or statute, 


53 Pa—Borough of Warren v Pub¬ 
lic SeiMce Commission, SO Pa Su- 
pei 10 

54 Pa—Borougrh of Wairen "v Pub¬ 
lic Service C immission, supra 

55. Pa—Buiougli of Mt Union v 
Ml Union Water Co, 100 A 96S, 
256 Pa 616 

56 Me —Gay v Damariscotta-New- 
castle Water Co, 162 A 264, 131 
Me 304 

67 C J p 1219 note 69 

57. Cal—Mann Water & Powei Co 
V Town of Sausalito, 193 P 291, 49 
Cal Apr 78 


58 N C—Thompson v Goldsboro, 
65 SB 901, 151 NC 189, 190 

59 Ala—Ciosbv V Montgomery, 18 
So 723, 108 Ala 498 

Okl —Mitchell v Tulsa Water, etc , 
Co, 95 P 961, 21 Okl 243 
Duty of water company to supply wa¬ 
ter for "domestic purposes" see in¬ 
fra § 278 b (3) 

Othei definitions 

(1) The term has reference to the 
use of water for domestic purposes 
as known and lecognized at common 
law by riparian proprietors —Craw¬ 
ford Co V Hathaway, 93 NW 781, 

138 


67 Neb 325, 108 Am S R 647, 60 L R 
A 889 

(2) Othei definitions see 19 CJ p 
388 note 42 [b] 3, 4 

60 Ohio—Kraus v City of Cleve¬ 
land, Com PI, 116 NE2d 779, af¬ 
firmed, App, 121 NE2d 311, af¬ 
firmed 127 NE2d 609. 163 Ohio St 
559 

61 Ohio—^Kraus v. City of Cleve¬ 
land, supra 

Contracts with, or for benefit of, con¬ 
sumers see infra § 27^ 

62. NY —^Dexter Sulphite Pulp & 
Paper Co v Shaver, Sup, 51 N Y 
S 2d 37, 183 Misc 275. 
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and when it does offer to fuinish water it is under 
a duty to furnish all persons similarly situated ap¬ 
plying therefor without discrimination,w’hcrc the 
service requested is within the reasonable range of 
Its plant, equipment, or mams While the mu¬ 
nicipality has a governmental discretion as to the 
extension of service, governed largely b}' the extent 
of the need and economic considerations,^“5 this 
discretionary authoiity must be fairly and leason- 
ably exercised ,66 and the remedial processes of the 
courts may be invoked for an abiise of discretion if 
an extension of service is arbitrarily refused 67 The 
ordinance of a municipality, operating its own wa¬ 
terworks, denying a tenant the right to water unless 
in possession of the entire building,68 and a regula¬ 
tion, providing that w^ater would be furnished only 
on application of the owner of the building, 69 are 


unreasonable and void. However, a municipality, 
under duty to supply the occupiers of premises with 
water, owes no duty to the owner of properly to 
supply his tenants,"6 or, apart from any contractual 
obligation, to a land company 

License to tap private line of a municipality may 
be 1 evoked at any time 

Quality A municipality under an obligation to 
furnish w^ater is bound to furnish water that is 
wdiolesome, pure, or free from contamination,'^^ 
and IS potable and palatable Fluoridation ma}^ 
constitute a breach of the municipality's duty if 
shown to be harmful, *^6 not otherwise ''6 

Resale A town engaged m supplying water to its 
inhabitants is under no obligation to supply 'water 


^^Heasonalble distance" from line 
Water commi&sioneis of a cit^, re¬ 
quired by statute to furnish wal^^r to 
inhabitants of a town “within a lea- 
sonable distance from the line of 
main pipes" by furnishing wat^^i foi 
over eight years to all inhabitants o± 
the town who complied with cei tain 
conditions have put a con‘5truction on 
the term '*ieasonable distance" and 
cannot theieafter limit its meaning to 
a narrower construction —West Hart¬ 
ford V Hartford Watei Com’is, 3G A 
786, 68 Conn 323 

63. Ariz —Town of "Wickenburg v 
Sabin, 200 P 2d 342, 68 Aiiz 75 
Md—Homo Owners’ Loan Coip of 
Washington, D C, v Mayoi and 
City Council of Baltimore, 3 -V 2d 
747, 175 Md 67b 

Neb—^Village of Hay Springs v Hay 
Springs Commercial Co, 267 NW 
398, 131 Neb 170 

NJ—Reid Development Coip v 
Parsippany-Troy Hills Tp, 89 A 2d 
667, 10 NJ 229 

NT—Toan v Village of Perry, S6 N 
TS2d 572, 269 AppDiv 894—Dex¬ 
ter Sulphite Pulp & Paper Co \ 
Shaver, 51 N Y S 2d 37, 183 Misc 
275 

NC—^Fulghum v Town of Selma, 76 
SE2d 368, 238 NC 100—Halifax 
Paper Co v Roanoke Rapids San¬ 
itary Dist, 61 SE2d 378, 232 NC 
421 

Tex—State ex lel Richmond Plaza 
Civic Ass’n V City of Houston, 
CivApp, 270 SW2d 235, error re¬ 
fused no reversible error 
67 C J p 1220 note 63 

Building paitly in city 

Where city, through its water sys¬ 
tem, held itself out to serve water to 
public in an area without city limits, 
public seivice commission had juris¬ 
diction to Older service to an appli¬ 
cant whose building was located part¬ 
ly within city and partly within area 
in w^hich city held out its seivice — 


City of Milwaukee \ Public Service 
Commission, 66 NW2d 716, 26S Wis 
116 

Deposit or 'bond 

A municipal corporation which had 
exclusive monopoly of water and elec- 
tiic distribution systems was le- 
QUiied to furnish service to resident 
whose tent house was located within 
established serv’ice zone without a 
fifty dollar deposit oi bond which was 
not required of anothei receiving 
utility sei vices in same neighborhood, 
v/here granting of such service in¬ 
volved making only ordinary service 
connections with existing lines and 
such action did not require formal au- 
tnoiization of town council—Town 
ot Wickenburg v Sabin, 200 P 2d 342, 
68 Aiiz 75 

64. Md—Home Owneis’ Loan Corp 
of Washington, D C , v Mayor and 
City Council of Baltimore, 3 A 2d 
747, 175 Md 676 

65. Neb —Brasier v City of Lincoln, 
65 NW2d 213, 150 Neb 12, certio- 
lari denied 75 S Ct 338, 348 US 

926, 99 LEd -rehearing denied 

75 set 437, 318 US 956, 99 LEd 

N J —Reid Development Corp v Par- 
sippany-Troy Hills Tp, 89 A 2d 667, 
10 NJ 229 

Utah—Rose v Plymouth Town, 173 
P 2d 285, 110 Utah 358 
Extension of mams see supra § 242 

Where the expense involved would 
be too great with respect to the re¬ 
turns which would result, an exten¬ 
sion of service may be refused — 
Brasier v City of Lincoln, 65 N W 2d 
213, 159 Neb 12, certioraii denied 75 

set 338, 348 US 926, 99 LEd -, 

reheaimg denied 76 S Ct. 437, 348 U S 
956, 99 LEd - 

ee. N J—^Reid Development Coip v 
Parsippany-Troy Hills Tp, 89 A 2d 
667, 10 N J 229 
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Refusal held unreasonable 
NT—Dexter Sulphite Pulp & Papei 
Co V Shaver, 51 N T S 2d 37, 183 
Misc 275 

67 N J —Reid Development Corp v 
Parsippany-Troy Hills Tp , 89 A 2d 
G67, 10 NJ 229 

68 Tex—City of Galveston v Ken- 
nei, 240 SW 894, 111 Tex 484 

69. Tex—City of Galveston v Ken- 
nei, supra 

70. Mass —Brand v Board of Wa¬ 
ter Com’is of Town of Billeiica, 
13b NE 389, 242 Mass 223 
Xrandlord may not ocmplain of re. 

fusal to supply his tenants with w’a- 
ter—Page v City of Santa Rosa, 65 
P2d 775, 8 Cal 2d 311 

71. Mass —Brand v Board of Water 
Com’is of Town of Billeiica, 136 
NB 389, 242 Mass 223 

72. Minn—State v Village of Kil¬ 
kenny, 212 NW 899, 170 Minn 424 

Tap light where contract void 

Where a contract granting to town 
right of way for piping water in ex¬ 
change for tap fights, was void, land- 
o\/neis’ tap rights were merely pei- 
missive—Hyde Park Town v Cham¬ 
bers, 104 P 2d 220, 99 Utah 118 

73. Ohio—^Kraus v City of Cleve¬ 
land, Com PI, 116 NE2d 779, af¬ 
firmed, App, 121 NE2d 311, at- 
fiimed 127 NE2d 609, 163 Ohio St 
559 

Wash—Kaul v City of Chehalis, 277 
P 2d 352 

74 Ohio —Kraus v City of Cleve¬ 
land, Com PI, 116 NB2d 779, af¬ 
firmed, App, 121 NE2d 311, af- 
fiimed 12'7 N E 2d 609, 163 Ohio St 
559 

75, ND—Gurren v, Citj of Fargo, 
66 NW2d 207 

76. Ohio—^Kraus v City of Cleve¬ 
land, 127 NE2d 609, 163 Olno SL 
659 
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to a resident for resale to others, either within or 
without the municipal limits.'^^ 

(2) Nonresidents 

(a) Right to supply 

(b) Duty to supply 

(a) Right to Supply 

A municipality, supplying water as a public utility 
beyond its boundaries, must be authorized to do so, but 
a municipality, owning and supplying water to its inhabi¬ 
tants, as an incident of its right to supply its inhabitants, 
has the power to dispose of surplus water outside the 
municipal limits for the benefit of the municipality with¬ 
out express legislative authority 

A municipality, supplying water as a public utility 
beyond its boundaries, must be authorized to do 
so The general power of a municipality to pro¬ 
vide a water supply for its inhabitants does not in¬ 
clude the right to furnish water to persons outside 
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its limits or the inhabitants of other municipalities 
However, provisions authorizing a municipality to 
furnish water to its inhabitants do not imply a pro¬ 
hibition against furnishing water to those outside 
its limits ,80 nor does a constitutional provision, au- 
thonzing a municipality to furnish water to in¬ 
dividuals, firms, and private corporations, limit the 
service to those within the municipal limits A 
municipality, owning and supplying water to its in¬ 
habitants, has the power, as an incident of its right 
to supply its inhabitants, to dispose of surplus water 
outside the municipal limits for the benefit of the 
municipality without express legislative authority 82 
Likewise, where a city is authorized to operate the 
waterworks of an improvement district, the city, in 
the absence of any statutory limitation, may supply 
surplus water to consumers beyond the limits of the 
distiict.82 Where a municipality purchases a water 


77. N.C—Fulghum v Town of Sel¬ 
ma, 76 SB 2d 368, 238 NC 100 

78. Ala—^Atkinson v City of Gads¬ 
den, 192 So 610, 238 Ala 556 

Oa—City of Cornelia v Wells, 183 
S E 66. 181 Ga 654—Colliei v City 
of Atlanta, 173 SB 853, 178 Ga 675 
Ky—Smith V City of Raceland, 80 S 
W 2d 827, 258 Ky 671 
Md—Home Owners’ Loan Corp of 
Washington, D C, v Maj^or and 
City Council of Baltimore, 3 A 2d 
747, 175 Md 676 

Or—Richards v Poitland, 255 P 326, 
121 Or 340 

Tex—Stevenson v City of Abilene, 
CivApp, 67 SW2d 645, error re¬ 
fused 

Utah—County Water System v Salt 
Lake City, 278 P 2d 285, 3 Utah 2d i 
46 I 

44 C J p 176 note 53 
Municipal distribution plant 

Under certain statutes, a munici¬ 
pality, not owning or operating a 
plant for pumping water from the 
original sources of supply, but mere¬ 
ly having a plant for distribution, 
has no authority to distribute water 
to persons outside its limits —Gage 
V Village of Wilmette, 233 IllApp 
123, affirmed 146 NE 325, 316 Ill 328. 

78. Tex —Stevenson v City of Abi¬ 
lene, CivApp, 67 SW2d 645, error 
refused 

Utah —County Water System v Salt 
Lake City, 278 P 2d 2S5, 3 Utah 2d 
46 

67 CJ. p 1220 note 72—44 CJ p 176 
note -54 

^Powor to construct for Inhabitants 
Grant of power to municipality to 
construct waterworks for inhabitants 
g-eneirally gives no implied power to 
tfumash water to outsiders —Corpora¬ 
tion of Mt Jackson v. Nelson, 145 S 
JEL 365, 1.51 Va. 396. 


Condemnation for works outside city 
Charter amendment empowering 
city to condemn lands for purpose of 
constructing or enlarging waterworks 
system, within or without corporate 
limits, held not to confer on city 
power to furnish water to others than 
Its inhabitants—City of Cornelia v 
Wells, 183 S E 66, 181 Ga 554 

When city annexed, area to which 
adjoining city had been furnishing 
water and sewer, right of adjoining 
city to furnish water was terminated 
—State ex rel Richmond Plaza Civic 
Ass'n V City of Houston, Tex Civ 
APP , 270 S W 2d 235, error refused no 
reversible error 

80. Ariz—City of Tucson v. Sims, 
4 P2d 673, 93 Arzz 168 

81. S C —Pans Mountain Water Co 
V Greenville, 96 S E 545, 110 S C 
36 

82. Anz —City of Phoenix v Kasun, 
97 P 2d 210, 64 Anz 470. 127 A L R 
84—City of Phoenix v Wright, 80 
P2d 390, 52 Anz 227 

Aik—McGehee v Williams, 87 SW 
2d 46, 191 Ark 643 

Cal —South Pasadena v Pasadena 
Land, etc, Co, 93 P 490, 152 Cal 
579—Durant v City of Beverly 
Hills, 102 P2d 759, 39 Cal App 2d 
133 

Ky —Board of Com'rs of Louisville 
Extension Water Dist v. Tunker, 
239 S W2d 984 

K J —Mongiello v. Borough of 

Hightstown, 112 A 2d 241, 17 NX 
611 

Va —Light V. City of Danville, 190 
SE 276, 168 Va 181—Corpora¬ 

tion of Mt Jackson v. Nelson, 146 
SE 355, 161 Va 396. 

67 C J p 1221 note 75 
Flaoes closely adjacent 

Municipality having prior appropri¬ 
ation of waters of stream for mu¬ 
nicipal use held entitled to dispose of 
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surplus of water to places closely ad¬ 
jacent to city which, as far as mu¬ 
nicipal use of water is concerned, 
may be considered as parts of city — 
Van Tassel Real Estate & Live Stock 
Co V City of Cheyenne, 54 P 2d 906, 
49 Wyo 333, certiorari denied 67 S 
Ct 38, 299 US 574, 81 L Ed 423 
Contract noi ultra vires 

The contiact of a municipality to 
furnish suiplus water to consumers 
outside of the corporate limits of the 
city is not ultra vires —Larimer 
County V Ft Collins, 189 P 929, 68 
Colo 364—44 CJ p 176 note 68 
Municipally owned company 

Where all of capital stock in in¬ 
corporated water company was own¬ 
ed by sinking fund of city and cor¬ 
poration was directed by board of 
waterworks composed of mayor of 
city and four other members ap¬ 
pointed by him with approval of 
Board of Aldermen water company 
was “municipally owned” within rule 
allowing municipally owned water 
company to sell water outside city 
limits, and company was not, by or¬ 
ganization of water district, deprived 
of Its right to furnish water to those 
consumers being served at time of 
district’s incorporation and as to 
consumers which it was in position 
to serve and which district could not 
serve within immediate future — 
Board of Com’rs of Louisville Ex¬ 
tension Water Dist v, Tunker, Ky , 
239 SW2d 984 

Itimitiug the 1>e3ieflclol use of water 
appropriated by city to area of the 
municipal water system does not pro¬ 
hibit city from leasing water not 
needed for immediate use—City and 
County of Denver v Sheriff, 96 P,2d 
836, 106 Colo 193. 

83. Ark —Armour v. City of Ft. 

Smith, 174 SW 234. 117 Ark. 214. 
67 C J. p 1221 note 76. 
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system supplying water to persons outside the mu¬ 
nicipal limits it has been held that continued supply¬ 
ing of water to the outside territory is within the 
power of the municipality The rights of mu¬ 
nicipalities to supply water beyond their limits may 
be by express provision of statute or charter 
However, authority to sell water outside municipal 
limits may be subject to limitations,86 such as a 
limitation that the facilities for conveying the water 
beyond the municipal limits be constructed by the 
consumers without expense to the municipality. ^7 

Compelling acceptance of service A municipality 
may not compel persons outside its territorial limits 
to accept water service ^8 

Consumption within municipality Although it 
has been said that where the charter of a municipal¬ 
ity limits its power to the supply of its inhabitants, 
the city is not only limited to the sale of water with¬ 
in the city but to the sale for consumption within the 
city,89 it has been held that the municipality has the 
power to deliver within the city water from its 
waterworks system to a railroad company, an in¬ 
habitant of the city, which stores the water outside 
the city limits for use paitly within and partly with¬ 
out the city 99 Likewise, a town which has acquired 
the rights of a water company, authorizing the com¬ 
pany to distribute water throughout the town, may 
deliver water to a mill corporation therein, although 
the mill property lies partly within and partly with¬ 
out the town, and the water is distributed by the 
corporation throughout its premises 9'^ 
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Consent of state board or of officials of municipal’- 
ity supplied, A municipality, operating its own wa¬ 
terworks, authorized by statute to supply water be¬ 
yond Its limits, is not within the provisions of a stat¬ 
ute requiring a water corporation to secure a certifi¬ 
cate of convenience and necessity from the public 
service commission 92 statute forbidding any per¬ 
son, firm, or corporation to supply water within a 
municipality without the consent of the board m 
charge of the water supply does not apply to a 
municipal corporation 93 A statute prohibiting the 
obtaining of water from without a municipality 
without the consent of the board in charge of the 
water supply applies only to municipalities maintain¬ 
ing an adequate water supply with respect to the 
consumer in question 94 

Supply as consideration for right of way, A mu¬ 
nicipality with power to enlarge its plant, relocate 
its pipes, acquire locations for such purposes, and 
enter into contracts necessary to carry out the pur¬ 
pose of supplying its inhabitants with water, may 
contract, as part consideration for the grant of 
rights of way for its mams, to fuinish water from 
such mains to the owners or occupants of the tracts 
through which the rights of way run 95 

Supply as bonus or donation Although a city has 
authority to furnish water to nonresidents, a con¬ 
tract obligating it to do so where the consideration 
is the establishment of a public road, to be deeded 
to the county, is a mere bonus or donation for such 
purpose and void 96 


84. Cal —Durant v City of Beverly 
Hills, 102 P2d 759, 39 Cal App 2d 
133 

85. Ala—^Atkinson v City of Gads¬ 
den, 192 So 510, 238 Ala 556 

Anz—City of Phcenix v Kasun, 97 
P2d 210, 54 Anz 470, 127 A D R, 84 
—City of Phcenix v Wright, 80 P 
2d 390, 52 Anz 227 

Oa—Collier v City of Atlanta, 173 
SE 863, 178 Ga 576 
Idaho —Beus v. City of Soda Springs, 
107 P 2d 151, 62 Idaho 1 
Ky—^Austin v City of Louisa, 264 S. 
W2d 662 

NC—Fulghum V Town of Selma, 76 
SE2d 368. 238 NC 100 
Pa—City of Altoona v Pennsylvania 
Public Utility Commission, 77 A 2d 
740, 168 Pa Super 246 
S C —Looper v City of Easley, 172 
SE 705. 172 SC 11. 

Utah—County Water System t Salt 
Lake City, 278 P 2d 286. 3 Utah 2d 
46 

€7 C J p 1221 note 77. 

Statute ratifying contract of city 
to supply water to military reserva¬ 
tion located outside city limits held 
to provide that use of water furnish¬ 


ed to reservation was “municipal use" 
within decree establishing municipal¬ 
ity's priority for that purpose—^Van 
Tassel Real Estate & Live Stock Co 
V City of Cheyenne, 64 P2d 906, 49 
Wyo 333, certiorari denied 57 S Ct 
38, 299 US 574, 81 LEd 423 

86. Utah —Genola Town v Santa- 
QUin City, 80 P 2d 930, 96 Utah 88, 
rehearing denied 85 P 2d 790, 96 
Utah 104 

Parting with water rights 

Even though a city may sell its 
excess water to outsiders, city's 
agreement to deliver a definite 
amount of water in perpetuity is in 
effect a parting with water rights, 
forbidden by state constitution — 
Genola Town v. SantaQUin City, su¬ 
pra 

87. Ky—^Board of Com'rs of Louis¬ 
ville Extension Water Dist v Tun- 
ker, 239 S W 2d 984—Smith v City 
of Raceland, 80 S W 2d 827, 258 Ky 
671 

Extension of mams see supra 5 242 

88. Ga—Barr v City Council of Au¬ 
gusta, 58 S E 2d 823, 206 Ga. 753 

89- NT—^Western New Work Wa¬ 
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ter Co v City of Buffalo, 208 N 
TS 387, 124 Misc 257, affirmed 
210 NTS 611, 213 AppDiv 458, 
reversed on other grounds 151 N 
E 207, 242 NY 202. 

67 C J p 1221 note 79 

90. N T —Delaware, L & W R Co 
V City of Buffalo. 115 NTS 657, 
affirmed 117 NTS 1132, 132 App 
Div 946 

91. Mass—Lawrence v Methuen, 44 
NB 247, 166 Mass 206 

92. Mo—Public Service Commission 
of Missouri V City of Kirkwood, 4 
SW2d 773, 319 Mo 662 

67 C J p 1221 note 82 

93. N J —Town of Kearny v Jersey 
City, 73 A 110, affirmed 76 A 1118, 
79 N JLaw 599 

94. N J —Town of Kearny v Jersey 
City, supra 

95. N J —^Kearny v Bayonne. 107 A. 
169, 90 N JEq 499 

67 C J p 1221 note 86 

96. Tex —City of Teague v. Sheffield, 
Civ App , 26 S W 2d 417 

Free supply of water generally see 
infra § 283. 
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(b) Duty to Supply 

aa Distinction between residents and 
nonresidents 

bb Distinctions among nonresidents 

aa Distinction between residents and non¬ 
residents 

Assuming it possesses power to sell water outside 
the municipal limits, there is no duty on the part of a 
municipality to do go in the first instance, at least in the 
absence of a statute or contract imposing such duty. 

In the absence of authority to furnish water to 
persons outside its limits, there is no duty to do 
so on the part of a municipality Even \\hcic au¬ 
thority is not lacking, there is no duty on the part 
of the municipality in the first instance to furnish 
water to persons outside its limits,m the absence 
of a statute imposing such dut> Howevei, it 
has been held that where a municipality, authorized 
to supply water to nonresidents, purchases the plant 
of a water company, and undertakes to distribute 
water for domestic purposes, it becomes the duty 
of the municipality to furnish water in the areas 
through which the water mams of the water com¬ 
pany are laid, although outside the municipal lim¬ 
its 1 

Co lit) actual obligation Where a municipalit} ac¬ 
quired the propel ty of a private water company, 
including a pipe extending beyond the municipal 
limits used to supply a number of families, and coxi- 
tracted to continue such supply, it was undei ob¬ 
ligation to do so 2 


Nonresident using zvatcr for residents A watci 
company, under duty to supply the residents of a 
city, is under duty to supply a nonresident who uses, 
the zvatcr solely for the inhabitants ^ Where a cit\ 
fuimshed water to a village through village mains, 
and also to private users by extension beyond the 
village limits, the supply to such users, it was helu, 
could not be cut off when the village installed its 
own system, but the court could decree that, penaing 
construction of mam by the city to supply such 
users, the village should supply them ^ 

bb Distinctions among Nonresidents 

Although there is authority to the contrary, it is 
generally held that in the absence of contract, a munici¬ 
pality, in selling and deliveiing any surplus water to 
other than inhabitants, does not become such a public 
utihty as to be bound to serve indiscriminately all who 
may demand such service, but that the municipality may 
sell and dispose of its surplus water in such quantities 
and in such manner as the municipal authorities deter¬ 
mine to be in the best interest of the municipality and 
its inhabitants, restricted only by pertinent constitutional 
and statutory limitations 

Although a municipality may refuse to supply any 
consumers beyond its limits, if, as authorized, it sup¬ 
plies ccitain consumers, it has been broadly stated 
that It cannot refuse to supply others applying for 
service under like conditions,^ and that where a 
municipality, authorized to do so, extends its watci 
system beyond its corporate limits, it must supply 
watei to all along its mains without discrimination ^ 
It has been held that when a municipality contracts 
to supply water to the public of another municipal- 


97 Ill—Gage V Village of Wil¬ 
mette, 233 Ill App 123, affirmed 146 
NE 326. 315 Ill 328 
G7 C J p 1221 note 87 

98. Ariz—City of Phoenix v Kasun, 
97 P 2d 210, 54 Ariz 470, 127 A Li 
R 84 

Ga—Barr v City Council ot Augusta, 
58 SE2d 823, 206 Ga 753—Collier 
V City of Atlanta, 173 S B 853, 178 
Ga 675 

Ill —Rehm v City of Batavia, 125 
I^^B2d 831, 6 Ill App 2d 442 
'Ky —^Austin v City of Louisa, 264 S 
W2d 662 

N C—^Pulghum V Town of Selma, 76 
SE2d 368, 238 NC 100 
SC—Looper v City of Ea^jley, 172 
SE 705. 172 SC 11 

99- Va—City of South Noiiolk v 
City of Norfolk, 68 SE2d 32, 190 
Va 691 

Statute amended by charter 

Where general statute required all 
cities on acquiring a water plant op¬ 
erating in contiguous territory, to 
furnish water to the customers of 
that plant, and charter of the city in¬ 
volved, which became effective at a 
later date, authorized the city to op¬ 


erate a water system and to sell sur¬ 
plus water to con&umers located out¬ 
side the city limits, theie was no ir¬ 
reconcilable inconsistency and repug¬ 
nancy between the statute and char¬ 
ter which would result in an implied 
repeal of the former by the latter, but 
charter would be construed as a qual¬ 
ified amendment of the general law to 
the extent that the city was permit¬ 
ted to sell only surplus water —City 
of South Norfolk v City of Norfolk, 
supra 

1. Cal —City of South Pasadena v 
Pasadena Land and Water Co, 93 
P 490, 162 Cal 579 

Md—^Meiryman v Baltimore City, 
138 A 324, 163 Md 419 
PtircharSe impiessed with trust 
City purchasing water plant, sup¬ 
plying water to persons residing out¬ 
side city limits, by continuing to 
furnish water to such persons, is not 
selling the surplus or excess waters 
to the prior users, but rather pur¬ 
chase of system is impressed with a 
tiust and the city holds title as a 
meie “trustee," bound to apply it to 
use of those beneficially interested — 
Durant v City of Beverly Hills, 102 
P 2d 750, 39 Cal App 2d 133. 
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2 NT—Biad]e> v Village of Un¬ 
ion, 150 NTS 107, 164 App Dn 
565, appeal denied 151 NTS 1100, 
166 App Div 953, affirmed 117 NE 
1062, 221 NT 591 

Conti acts with, or for benefit of, con¬ 
sumers generally see infia § 279 

3. US—^Wiemer v Louisville Wa¬ 
ter Co, CCKy, 130 F 251 

4. Mich—Boaid of Water Com’rs of 
City of Detroit v Village of High¬ 
land Park, 159 NW 160, 192 Mich 
607 

5. Pa—Reigle v Smith, 134 A 380, 
287 Pa 30 

Refusal subject to review 

Where city extended service of its 
city waterworks to some customers 
beyond city limits, refusal of city to 
serve other customers similarly sit¬ 
uated was subject to review by Pub¬ 
lic Utility Commission—City of Al¬ 
toona V Pennsylvania Public Utility 
Commission, 77 A 2d 740, 168 Pa Su¬ 
per 246 

6 Ala—City of Montgomeiy v 
Gieene, 60 So 900, 180 Ala 322 
67 C jr p 1222 note 89, 
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ity, it dedicates itself in that respect to the service 
of the public of such other municipality ,'7 and while 
It may limit, by contract, the scope and extent of its 
duty to the municipality as such, it cannot, while en- 
jo>ing the privileges and immunities of a public 
utility, by contract absolve itself from the duties 
toward the public that are cast on it by law by 
leason of such dedication ^ However, there is also 
authority to the effect that the fact that a munici¬ 
pality allows sale of its water to some residents of 
an adjoining municipality under a contract with 
the adjoining municipality on agreed limitations 
does not give rise to a presumption of dedication to 
pLiblic use so as to impose on the municipality the 
duties of a public utility with respect to supplying 
uater to aH residents of the adjoining municipal¬ 
ity,^ and it has also been held that in the absence 
of contract, a municipality, in selling and delivering 
ail} surplus water to others than inhabitants, does 
not become such a public utility as to be bound to 
seive indiscriminately all who may demand serv¬ 
ice,^® but that the municipality may sell and dispose 
of its surplus water in such quantities and in such 
manner as the municipal authorities determine to be 
in the best interest of the municipality and its in- 
habitants,!'^ restricted only by pertinent constitu¬ 
tional and statutory limitations ^2 Further, the fact 
that a municipality by contract with an adjoining 
town has assumed to seive small, isolated, and 
precisely limited portions of the town with water 
has been deemed not to impose an obligation to 
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serve the enthe town ^3 Where a municipality un¬ 
dertakes to serve county institutions outside the 
municipal limits through mams and equipment fur¬ 
nished by the county under a contract giving the 
county control of the tapping of its mains, it has 
been held that the municipality may not be charged 
with illegally discriminating against persons out¬ 
side the municipality desiring to obtain water from 
the county mams by refusing to serve them without 
county approval 

b. Right and Duty of Water Companies to Sup¬ 
ply 

(1) In general 

(2) To tenants 

(3) Particular purposes 

(1) In General 

The power of private corporations to seU water to 
consumers in any given community depends on legis¬ 
lative grant, and while the mere fact that a water com¬ 
pany IS authorized to supply water to the public in a 
certain community does not impose on it the duty to 
supply water to all the public in the community, general¬ 
ly speaking, a water company engaged m supplying wa¬ 
ter to the public IS bound to supply water without dis¬ 
crimination to all persons within its zone of service who 
comply with its proper rules and regulations. 

The power of private corporations to sell water 
to consumers in any given community depends on 
legislative grant The paramount rights of the 
public must be controlled by the legislature, or the 


7 Ohio —^Western Reserve Steel Co 
V Village of Cuyahoga Heights, 
161 NB 920, 118 Ohio St 544 

City authorized to bind itself by con- 
tiact 

In sale and delivery of surplus wa¬ 
ter of a municipal utility to others 
than the municipality and its inhabi¬ 
tants, municipality is authoiized to 
bind itself by a contract whereby it 
dedicates itself to the public served 
and assumes the duty to supply such 
pioduct without discrimination — 
State ex rel Indian Hill Acres v 
Kellogg, 79 HE 2d 319, 149 Ohio St 
461 

S. Ohio—^Western Reserve Steel Co 
v Village of Cuyahoga Heights, 161 
NB 920. 118 Ohio St 544 
67 C J p 1222 note 97 

9. Colo —City of Englewood v City 
& County of Denver, 229 P 2d 667, 
123 Colo 290 

10. Colo —City of Englewood v City 
& County of Denver, supra 

N J —Mongiello v Borough of 

Hightstown, 105 A 2d 692, 31 N J 
Super 1, affirmed 112 A 2d 241, 17 
NJ 611 

NC—Corpus Juris cited In Fulghum 


V Town of Selma, 76 S B 2d 368, 
371, 238 NC 100 

Ohio —State ex rel Indian Hill Acres 

V Kellogg, 79 NB2d 319, 149 Ohio 
St 461 

Pa —City of Altoona v Pennsylvania 
Public Utility Commission, 77 A 2d 
740, 168 Pa Super 246 
SC—Childs V City of Columbia, 70 
SB 296, 87 SC 566, 34 L R A ,N 

5 , 642 

Incidental service as accommodation 
If nonresidents can incidentally be 
served by municipal water system as 
an accommodation and without en¬ 
dangering local service, they may be 
served, but such incidental service 
may not fairly be converted into obli¬ 
gation to render additional nom esi- 
dent service tending to jeopardize 
service within municipality —Mon¬ 
giello V Borough of Hightstown, 112 
A 2d 241, 17 NJ 611 

11. Colo —City of Englewood v City 

6 County of Denver, 229 P 2d 667, 
123 Colo 290 

H C—Fulghum v Town of Selma, 76 
S E 2d 368, 238 N C 100 
Ohio —State ex rel Indian Hill Acres 

V Kellogg, 79 NB2d 319, 149 Ohio 
; St 461 


Regulation of supply and use see in¬ 
fra § 280 

Ordmauce held valid 

City ordinance effective at expira¬ 
tion of date of contract between city 
and county for sale of surplus water 
by city to residents in sanitary sewer 
districts outside city, and providing 
that city manager might furnish wa- 
tei in accoidance with terms of old 
contracts, but could not furnish wa¬ 
ter to any extension of existing mains 
outside city, except in cases of great 
hardship or where those seeking wa¬ 
ter sought annexation of their lands 
to city, IS valid—State ex rel Indian 
Hill Acres v Kellogg, supra 

12. Ohio—State ex rel Indian Hill 
Acres v Kellogg, supra 

13. Wis—City of Milwaukee v 
Public Service Commission, 6 N 
W 2d 800, 241 Wis 249 

Mich—^Nelson v Wayne County, 
286 NW 617, 289 Mich 284. 

15. Mont—Noid V Butte Water Co, 
30 P2d 809. 96 Mont 311 
N T —^Western New York Water Co 
V Buffalo, 210 NTS 611, 213 App 
Dtv 468 
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municipality, acting under delegated authority,^® 
and in granting the privilege to sell water the grant¬ 
ing power has authority to attach conditions to its 
exercise.^'^ While the mere fact that a water com¬ 
pany is authorized to supply water to the public 
in a certain community does not impose on it the 
duty to supply water to all the public in the com- 
munity;^8 especially where the water company is 
not given a monopoly,^9 and the community to be 
served is sparsely settled,20 generally speaking, a 
water company engaged in supplying water to the 
public is bound to supply water without discrimina¬ 
tion to all persons within its zone of service who 
comply with its proper rules and regulations 2i That 
is to say, a water company operating as a public 
utility is bound to supply water without discrimina¬ 
tion to all persons within its zone of service*22 The 
test to be applied in determining whether or not a 
water company can be considered a public utility, 
at least under some statutory provisions, is whether 
the company holds itself out, expressly or impliedly, 
as engaged in supplying water to the public as a 
class, not necessarily all the public, but to any lim¬ 
ited portion of It, as contradistinguished from hold¬ 
ing Itself out as serving, or ready to serve, only 
particular individuals, either as a matter of accom¬ 


modation or for other reasons peculiar and par¬ 
ticular to them 23 A water company is not bound 
to supply water beyond the zone of its service,24 
or, m the absence of a contract or statutory pro¬ 
vision to that effect, for any particular purpose 25 
A water company operating as a public utility, in 
making a contract with applicants for the extension 
of service into an area not previously served and 
with reference to which it has no existing con¬ 
tracts of service, and which it owes no obligation to 
serve, has a right within limits to make the con¬ 
tract on such terms as may be agreed on between 
Itself and the applicant, as long as the contract thus 
made does not interfere with the public interest, or 
impair, or restrict the service of the utility or the 
power of the utility to render service to the public 
which It IS already under obligation to serve 26 If 
there is no duty on the part of a water utility to 
serve claimants, no just claim of discrimination is 
available as a basis for equitable relief 27 There 
is no obligation on the owner of a private main23 
or of a private water supply,23 or on a private cor¬ 
poration, organized to supply water to stockholdeis 
only,20 to furnish water to others A waterworks 
corporation, operating as a public utility, cannot dis¬ 
continue its service without giving its patrons a 


le. Mont —Nord v Butte Water Co , 
30 P2d 809, 96 Mont 311 

17. Mont —Nord v Butte Water Co , 
supra 

18. Pa—Morns Water Co v Public 
Seivice Commission, 180 A, 72, 118 
Pa Super 416 

Pnor users liave a right to he pro¬ 
tected and those seeking subsequent 
connections are limited by amount of 
water available for use—^North Salt 
Lake v St Joseph Water & Irr. Co, 
Utah, 223 P 2d 677 

18. Pa—Morris Water Co v Public 
Service Commission, 180 A 72, 118 
Pa Super 416 

20. Supply to public of township 
(1) Where a township Is the only 
recognized governmental division in 
the state for more sparsely settled 
communities, a water company apply¬ 
ing for a charter and stating that its 
purpose IS to supply water to the 
public in a certain township does not, 
ordinarily, hold itself out as ready 
to perform its corporate functions 
everywhere throughout the township, 
unlike a water company chartered to 
serve a borough or city —^Wyoming 
Valley Water Supply Co v Public 
Service Commission, 159 A 340, 104 
Pa Super. 432 

(2) So, the assumption by merger 
of a water company’s power to sup¬ 
ply water in a certain township does 
not impose on the company the obli¬ 
gation of supplying service through-1 


out that township—Cole v Pennsyl¬ 
vania Public Utility Commission, 22 

A 2d 121, 146 Pa Super 257 

21. Ala —Birmingham Slag Co. v 
Birmingham Water Works Co, 48 
So 2d 193, 254 Ala 211 

Md —Home Owners' Loan Corp. of 
Washington, DC, v Mayor and 
City Council of Baltimore, 3 A 2d 
747, 175 Md 676 

N J —^Reid Development Corp v Par- 
sippany-Troy Hills Tp, 89 A 2d 
667, 10 H J. 229 

Pa—Ridley Tp v Pennsylvania 
Public Utility Commission, 94 A.2d 
168, 172 Pa Super 472 

67 C J p 1222 note 98. 

Rules and regulations 
Generally see infra 5 280 
Payment 

As condition of continued sup¬ 
ply see infra § 305 
In advance see infra § 302 

22. Md —Home Owners* Loan Corp 
of Washington, D C, v Mayor and 
City Council of Baltimore, 3 A 2d 
747, 176 Md 676 

Wash—Clark v Olson, 31 P 2d 634, 
177 Wash 237. 93 ALR. 240 

23. Cal —Richardson v Railroad 
Commission, 218 P 418, 191 Cal 
716—^Van Hoosear v Railroad Com¬ 
mission, 194 P 1003, 184 Cal 553 

Wash—Clark v Olson, 31 P 2d 634, 
177 Wash 237, 93 ALR 240 

24. Ala —Birmingham Slag Co v 
Birmingham Water Works Co, 48 
So 2d 193, 264 Ala 211. 
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Md —^Home Owners* Loan Corp of 
Washington, D C, v Mayor and 
City Council of Baltimore, 3 A 2d 
747, 175 Md 676 
67 C J p 1223 note 99 
Contractual obligatioiLS 

General principles of utility obliga¬ 
tions must give way to contracts exe¬ 
cuted by parties dealing at arm’s 
length, designed to benefit one who 
desiies his property developed by 
services of waterworks utility, which 
is under no obligation to serve area 
—Birmingham Slag Co v Birming¬ 
ham Water Works Co, 48 So 2d 193, 
254 Ala 211 

25. Cal—^Niehaus Bros Co v Con¬ 
tra Costa Water Co, 113 P 375, 
159 Cal 305, 36 LRA,NS, 1045 

26. Ala—Birmingham Slag Co v 
Birmingham Water Works Co, 48 
So 2d 193, 254 Ala 211 

27. Ala —Birmingham Slag Co v 
Birmingham Water Works Co , su¬ 
pra 

28. Wash—State v Hillyard Water 
Co, 94 P. 1080, 49 Wash 232 

67 C J p 1223 note 2. 

29. Cal —^Del Mar Water, Light & 
Power Co v Bshleman, 140 P 591, 
948, 167 Cal 666 

67 C J p 1223 note 3 

sa Cal —Garrison v North Pasa¬ 
dena Land & Water Co,, 124 P. 
1009, 163 Cal 235 
67 C J p 1223 note 4. 
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reasonable time in which to provide themselves with 
similar service 3i 

Adequate supply A private company engaged m 
furnishing a water supply to a community owes it 
the duty of providing an adequate supply of wa¬ 
ter ^ 2 A water company, in accepting a contract 
with a municipality to supply its inhabitants with 
water for domestic use and fire protection, is im¬ 
pressed with a public duty to furnish a supply which 
shall be equal to all emergencies which may be rea¬ 
sonably anticipated^^ and to bear constantly in mind 
the prospective increase in population and a con¬ 
sequent increased demand for water ^4 A water 
company is under no duty, in the absence of a con¬ 
tract or statutory provision to that effect, to furnish 
water in any specified quantity 35 

''Pure and wholesome'' water Under certain acts, 
with respect to chartered water companies, a water 
company is bound to supply water that is ordinarily 
and reasonably pure and wholesome, but not water 
that IS chemically pure 36 

Defective plumbing Where the consumer owns, 
or holds under one who owns, the service line, if the 
line is not in a fit condition to receive the water, m 
the absence of stipulations to the contrary, the water 
company is under no obligation to continue to fur¬ 
nish water 37 Likewise, where a consumer has the 
duty of maintaining a private pipe line in good re¬ 
pair so as to save water from waste, the water com¬ 
pany may refuse to continue to furnish water until 
the line is repaired.36 

Size of connection Where, at the time a water 
company by its agreement with a municipality un¬ 
dertook to furnish water, the majority of the service 
connections were of a certain size and it was the 


intention of the parties that the size of such con¬ 
nections should remain as they were, a consumer^ 
during a continuance of the contract, is not entitled 
to a supply through a connection of greater diame¬ 
ter. 3 9 

Limited dedication for public use The owner of 
a water supply is not compelled to dedicate all of it 
to public use, he may dedicate a part of it to public 
use, reserving the remainder for private purposes or 
private sale.^9 

Right to supply under special charter depends on 
its terms 

(2) To Tenants 

In the absence of legislation to the contrary, the 
occupant of premises dependent on a public service cor¬ 
poration for a supply of water, if otherwise entitled to 
service, cannot be denied because he is a tenant. 

In the absence of legislation to the contrary, the 
occupant of premises dependent on a public service 
corporation for a supply of water, if otherwise en¬ 
titled to the service, cannot be denied because he 
IS a tenant ^2 However, the right of a tenant to 
exact service of water necessarily presupposes 
premises suitably equipped for that purpose ^3 Al¬ 
though a tenant may make an application for water 
service, a regulation of the water company that 
such application must be for service through con¬ 
nections made, or applied for by the owner, is not 
unreasonable The owner of the premises has no 
standing to complain of the refusal of the water 
company to supply his tenant with water 

(3) Particular Purposes 

Public service water companies may be required by 
statute to furnish water adequate for proper fire protec¬ 
tion, and a water company bound by its charter to supply 


31. Tex —^West v Probst, Com App , 
6 S W2d 96 

32. Conn —In re New Haven Water 
Co, 85 A 636, 86 Conn 361 

N J —^Reid Development Corp v Par- 
sippany-Troy Hills Tp , 89 A 2d 667, 
10 NJ 229 

Pa—Public Service Commission of 
Commonwealth of Pennsylvania v 
Sinking Spring Water Co , Com PI, 
46 Dauph Co 9 

33. K J —Long Branch Commission 

V Tintern Manor Water Co , 62 A 
474, 476, 70 N JEq 71 

67 C J p 1223 note 7. 

34. N J —Long Branch Commission 

V Tintern Manor Water Co, su¬ 
pra 

67 C J p 1223 note 8 

35. Cal—Niehaus Bros Co v Con¬ 
tra Costa Water Co, 113 P 375, 
159 Cal 306, 36 LRA,NS., 1045 

36. Pa—Peffer v. Pennsylvania Wa- 
94 C J S —10 


ter Co, 70 A. 870, 221 Pa 578— 
Public Service Commission of Com¬ 
monwealth of Pennsylvania v 
Sinking Spring Water Co , Com PI, 
46 Dauph Co 9 

67 C J p 1223 note 11 

37. Ala—Harrison v Birmingham 
Water Works Co, 64 So 164, 9 Ala 
App 605 

67 C J p 1223 note 13 

Duty to supply tenant as presuppos¬ 
ing premises suitably equipped see 
infra subsection b (2) of this sec¬ 
tion 

38. Ariz —Warren Co v Hanson, 
160 P 238, 17 Ariz 252 

39. NY—Condon v New Rochelle 
Water Co, 116 NTS 142, affirmed 
120 NTS 1119, 136 App Div 897, 
affirmed 95 N B 1126, 202 NY 635 

40. Cal—^Del Mar Water, Light & 
Power Co v Eshleman, 140 P. 691, 
948, 167 Cal 666 
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41. Conn —New Hartford Water Co 

V Village Water Co , 87 A 358, 87 
Conn 183 

67 C J p 1224 note 17 

42. Vt —^Waldron v International 
Water Co, 112 A 219, 95 Vt 135, 
13 ALR 340 

67 C J p 1224 note 19 

43. N J —Millville Improvement Co 

V Millville Water Co, 113 A 516, 
92 N JEq 480 

67 C J p 1224 note 20 

44. Ala —Alabama Water Co v 
Knowles. 124 So 96. 220 Ala 61 

Defective plumbing as ground for re¬ 
fusing service generally see supra 
subsection b (1) of this section 
Regulations generally see infra § 280. 

45. Cal —Page v City of Santa Rosa, 
65 P2d 776. 8 Cal 2d 311 

Vt—^Waldron v International Water 
Co. 112 A 219, 96 Vt 219, 
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water for “domestic purposes'' is required to supply water 
for any domestic use, although incidentally it might be 
converted into power and used in that form. 

Public SCI vice water companies may be required 
by statute to furnish water adequate for proper fire 
protection The obligation to supply the munici- 
palit} with water for fire protection, as provided for 
b> a contract between a municipality and a water 
company, does not, however, include the obligation 
to furnish water for a private system of fire pro- 
tection^'^ or to maintain pressure sufficient to make 
a private sprinkler system serviceable in case of 
fire,^S but where supplying water for a private 
sprinkler system is contemplated by the contract be- 
tween water company and municipality, the mere 
fact that water pressure is also furnished cannot 
be offered as an excuse for refusing to supply such 
\vater as for other uses 

^"Domestic purposes A water company bound 
under its charter to supply water for ''domestic pur¬ 
poses’’ IS required to supply water for any domestic 
use, although incidentally it might be converted into 
power and used in that form 

§ 279. - Contracts with, or for Benefit of. 

Consumers 

a Contracts of municipalities 
b. Contracts of water companies 
c Contracts of others 

a. Contracts of Municipalities 

(1) In general 

(2) Particular terms 

(1) In General 

Contracts of municipalities with, or for the benefit 
of, private consumers of water are subject to the rules 
governing contracts generally with respect to their valid¬ 
ity, construction, and operation, and, generally speaking. 


a municipality may enter Into such contract on such 
terms and conditions as the municipal authorities con¬ 
sider proper and necessary 

Contracts of municipalities with, or for the ben¬ 
efit of, private consumeis of water are subject to 
the rules governing contracts generally with lespect 
to their validity,^^ construction, and operation ^2 
Generally, speaking, a municipality may enter into 
a contract for a water supply to a private consumei 
on such terms and conditions as the municipal au¬ 
thorities deem proper and necessary as long as the> 
are not unconscionable or oppressive, and do not 
impair the obligation of the municipality to dis¬ 
charge its public duties ^3 A municipality, purchas¬ 
ing the plant of a private water company and under¬ 
taking to distribute water for domestic purposes, 
occupies the same position as the corporation to 
whose rights and duties it succeeds in its relations 
with those with whom it contracts Where a mu¬ 
nicipality furnishes water and the consumer pays 
for it, without written agreement,for a period of 
years,a contract is implied which, on the part of 
the municipality, imposes the obligation of continu¬ 
ing the service The acceptance by a municipality 
of an application for the service of water creates 
an implied contract to supply the water asked for, 
subject to its reasonable rules and regulations 
Where consumers, accepting the offer of a mu¬ 
nicipality, make connections with its water mains, 
there is a contract between the municipality and the 
consumers for the supply of water However, 
under a contract between a municipality and a 
consumer for the supply of water, based merely on 
a supply for a time and compliance with the mu¬ 
nicipality’s requirements by the consumer, where 
the municipality is unauthorized to furnish the wa¬ 
ter, there is no obligation to continue the supply 

Sale of goods ” Within the meaning of a statute 
defining "goods,” the furnishing of watet by a mu- 


Va—^Alexandria Water Co v 
City Council of Alexandria, 177 S 
E 454, 163 Va 512 

47 Fla—Miami Water Co v City 
of Miami, 134 So 692, 101 Fla 506 
Oa—^Washington Water & Electric 
Co V Pope Mfg Co, 167 SE 286 , 
176 Ga 155 

48, Tenn—D B Loyeman Co v 
City Water Co, 1 TennChA 596 
48. Ind —Terre Haute Paper Co v 
Terie Haute Waterworks Co, 110 
NE 85. 62 Ind App 363 
67 C J P 1224 note 26 
30. Me —^Kimball v Northeast Har¬ 
bor Water Co. 78 A 865, 107 Me 
467, 32 LR A,NS , 805 
67 C J p 1224 note 27 
* Domestic purposes” defined see su¬ 
pra § 277* 


51. Agreement not indefinite and an- 
certain 

Utah —Genola Town v Santaquin 
City, 80 P2d 930. 96 Utah 88, re¬ 
hearing denied 85 P 2d 790, 96 Utah 
104 

52. Utah —Genola Town v Santa- 
quin City, supra 

53 N C —Halifax Paper Co v Roa¬ 
noke Rapids Sanitary Dist, 61 S E 
2d 378, 252 NC 421 

Contracts as to rates see infra § 287 

54 NY —Bradley v Village of Un¬ 
ion. 150 NTS 107, 164 App Div 
565, appeal denied 151 NTS 1106, 
166 AppDiv 953, and affirmed 117 
NE 1062, 221 NY 691 

5B Me —^Woodward v Livermore 
Falls Water Dist, 100 A. 317, 116 
Me 86, LRA 1917D 878. I 
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Tex—Corpus Juris quoted in City of 
Dallas V Brown, Civ App, 150 S 
W 2d 129, 131, error dismissed 

56 NT —^Delaware, etc, R Co v 
Buffalo, 115 NTS 657, affirmed 
117 NTS 1132. 132 AppDiv 946 

Tex—Corpus Juris quoted in City of 
Dallas V Brown, Civ App, 150 S W 
2d 129, 131, error dismissed 

57. Md —Merryman v Baltimore 
City. 138 A 324, 153 Md 419 

58. N T —Tonawanda Board & Pa¬ 
per Co V City of Tonawanda, 190 
NTS 874, 198 AppDiv 760 

59 Ill —Gage V Village of Wil¬ 
mette, 233 Ill App 123, affirmed 146 
NE 325, 315 Ill 328. 
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nicipal coiporalion to private consumcis, at a fixed 
compensation, is a sale of goods 

Assumption of obligations The exeicise by a mu¬ 
nicipality of the power to purchase a water system, 
by which it assumed the obligations of contracts 
between the water company and consumers as pait 
of the consideration, binds the water board of the 
municipality, although a separate corporation 
but the mere purchase of part of a water company’s 
plant, essential to the cairymg out of a contract be¬ 
tween the water company and a consumer, although 
imposing on the municipality the duty to supply 
water, imposes no obligation to supply the water at 
the price of the contract 

Covenant running with land A contract to fur¬ 
nish water on certain premises on the part of a mu¬ 
nicipality in consideration of certain property rights 
is a covenant running with the land, subject to rea¬ 
sonable regulations to be made by the city 6 ^ 

Authority of officers to contract Under a statute 
by which the street and water commissioners of a 
fiist class city is the governing body of the city with 
lespect to watei, a contract made under a statute 
authorizing the governing body of a municipality 
owning or controlling waterworks to supply water 
to a private corporation in an adjoining municipal¬ 
ity does not icquire the consent of any other 
IjDard 

Co aside ration Conti acts between municipalities 
and private consumers with icspect to water supply 
must be supported by consideration 

Contract zwth county A contract entered into 
between a municipality and a county for a supply of 
water to the latter is not void as against public 
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policy by reason o£ the county authorities being 
permitted to control the municipality in its opera¬ 
tion to the extent that the municipality must ha^ e 
the consent of the county authoiities to serve other 
applicants from a mam constructed and maintained 
by the county 

(2) Particular Terms 

(a) Commencement of service 

(b) Duration of service 

(c) Sufficiency of supply 

(d) Purposes for which water may be 

used 

(a) Commencement of Service 

The acceptance by a municipality of an application 
for water service creates an implied contract to supply 
water within a reasonable time 

The acceptance by a municipality of an aj)- 
plication for the ser\ice of water creates an im¬ 
plied contract under w^hich the municipaiity agices 
to supply the water within a reasorahlc time 

(b) Duration of Service 

A contract for water service, not specifying or im¬ 
plying the time it is to continue, is a cortiact terminable 
by either party on reasonable notice to the other, and 
a municipality may be authorized to enter into a long 
term contract 

A contract between a municipality and a con- 
sumei for the supply of water, without specifying 
or implying the time for which the contract should 
continue, is a contract terminable by either parly on 
reasonable notice to the other Where connection 
with municipal water mams b> nonresidents was 
made on the understanding that the city ordinances 
were to be complied with, one of which provided 


60 ]Sr Y —Cana van v City of Me- 
chamcville, 128 NE 882, 229 NT 
473. 13 AL R 1123 

67 C J p 1225 note 38 

61 US —Cudahy Packing Co v City 
of Omaha. CCANeb, 277 F 49 

62 N J —Inhabitants of City of Bor- 
dentown v Anderson, 79 A 281, 81 
N J Law 434, error dismissed 32 S 
Ct 521, 223 US 714, 56 L Ed 626 

Water rents genet ally see infra §§ 
284-308 

63. Kan —Corpus Juris cited in City 
of lola, Allen County v Lytle, 187 
P2d 378, 381, 164 Kan 33 

67 C J p 1225 note 42 

64. N J —Town of Kearny v Jersey 
City. 73 A. 110, 78 N J Law 77, af¬ 
firmed 76 A 1118, 79 NJLaw 599 

65 Ky—^Wood v Williams, 184 S 
W2d 799, 209 Ky 167 

NY—Berwin Paper Coip v Village 
of Danville, 50 N Y S 2d 636, appeal 
disnussed 70 N Y S 2d 581, 


Insufficient consideration 

(1) Fact that company had taken 
and paid for water at rate specified 
m contract was not sufiiciont consid- 
etation to support contiact which re¬ 
quired village to furnish watei, but 
did not require company to take any, 
and the fact that a maiket for water, 
which otherwise would not have been 
used, had been provided by consumer, 
did not constitute consideration for 
such contract —Berwin Paper Corp v 
Village of Danville, supra 

(2) Various other alleged consid¬ 
eration has been held insufficient — 
Berwin Paper Corp v Village of Dan¬ 
ville, supra 

Agreement supported 

Where, after owner had constiucted 
private water system line to her 
residence, tract was divided, defend¬ 
ant became owner of tract traversed 
by the line and connected his resi¬ 
dence with the line, and plaintifi:& be¬ 
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came owners of the residence origi¬ 
nally serviced, and town refused to 
enter into agreement to furnish wa¬ 
ter to both residences unless defend¬ 
ant agreed to be responsible for pav- 
ment of all water passing through 
the line, the agreement executed bv 
plaintiffs, defendant, and the town 
was suppoited by consideration — 
Wood V Williams, 184 S W 2d 799, 
299 Ky 167 

66 Mich—Xelaon v Wayne County, 
286 NW 617, 2S9 Mich 284 

67 Md—Meirvman v Baltimore 
Crty, 138 A 32 1, 153 Md 419 

68 US —Seldo\ la Public Utilities 
Dist V Cook Inlet Packing Co , D 
C Alaska, 95 F Supp 528 

N C —Corpus Juris cited in. Fulghum 
V Town of Selma, 76 S E 2d 36S, 
370. 238 NC 100 
67 c J p 1225 note 46. 
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that any contract made by the city with nonresidents 
should be terminable by the city on a certain notice, 
the city is not estopped to terminate the agreement 
on such notice A municipality, operating its 
own waterworks, may, under a general grant of 
power in the absence of statutory limitation, enter 
into a contract to furnish a certain consumer with a 
large amount of water for a period of twenty years 
at a rate lower than that charged consumers of 
ordinary amounts but the express legislative 
prohibition of a sale of water by a certain munici¬ 
pality to a corporation located outside the city, if 
the supply of water for the city or its inhabitants 
shall thereby be insufficient, renders invalid a con¬ 
tract to furnish such outside corporation with a 
fixed quantity of water for a fixed term without 
limiting the supply to the surplus water remaining 
after the needs of the city and its inhabitants have 
been supplied 

(c) Sufficiency of Supply 

A municipality under an implied contract to furnish 
water is under obligation to furnish a sufficient supply. 

Under the implied contract arising where a mu¬ 
nicipality furnishes water and the consumer pays 
for it, the municipality is under obligation to fur¬ 
nish a sufficient supply 

(d) Purposes for Which Water May Be Used 

The obligation to supply water for certain purposes 
does not include a supply for other purposes, 

A municipality may enter into a contract to supply 
water for certain specific purposes The obliga¬ 
tion to supply water for certain purposes docs not 
include a supply for other uses 

b. Contracts of Water Companies 

(1) In general 

(2) Particular terms 

(1) In General 

Express contracts between a water company and 


consumer are governed by the general rules applicable 
to all contracts, and a water company may be under an 
implied contractual obligation to serve a consumer. 

Express contracts between a water company and 
consumer are governed by the general rules ap¬ 
plicable to all contracts The public duty imposed 
on a water company, as discussed supra § 278, 
raises an implied promise of performance Where 
a water company, duly paid, has been furnishing 
water for a number of years to a consumer, an im¬ 
plied contract exists between them for the supply 
of water 

Rules and regulations of water company^ to be 
applicable to a contract with a consumer, must enter 
into it by express or implied adoption at its incep¬ 
tion They are not part of a contract made in 
terms and on conditions radically different 

Sale of ^'goods'* Within the meaning of a stat¬ 
ute defining “goods,’’ the furnishing of water by a 
water corporation to private consumers, at a fixed 
compensation, is a sale of goods.^® 

Contract hy agent Contracts within the real or 
apparent scope of an agent’s authority are binding 
on the company 

(2) Particular Terms 

(a) Duration of service 

(b) Sufficiency of supply 

(c) Purposes for which water may be 

used 

(d) Repair of water pipes 
(a) Duration of Service 

Generally speaking, the duration of a contract for 
water supply between a water company and a private 
consumer is measured by the terms of the contract as 
reasonably construed. 

Generally speaking, the duration of a contract 
for water supply between a water company and a 
private consumer is measured by the terms of the 
contract as reasonably construed A contract with 


69 SC —Childs V City of Colum¬ 
bia, 70 SE 299, 87 SC 573 

70. K T —Tonawanda Board & Pa¬ 
per Co V City of Tonawanda, 190 
NYS 874, 198 App Div. 760 

71. NT—Simson v Parker, 82 NB 
732, 190 NT 19 

72. Me —"W oodward v Livermore 
Palls Water Dist, 100 A 317, 116 
Me 86, LR A 1917D 678 

73. Mass—^Watson v Needham, 37 
NE 204, 161 Mass 404. 24 L R A 
287. 

67 C J P 1225 note 54 

74. Vt—Rutland v. Edgrerton, 47 Vt 


67 C J p 1225 notes 65-56 

75. Miss—Vicksburg Waterworks 

Co V Yazoo, etc, R Co, 51 So 915, 
96 Miss 807 
67 C J p 1226 note 63 
Contracts as to rates see infra § 287 

78. N Y —McEntee v Kingston Wa¬ 
ter Co , 58 NE 785, 165 N Y 27 
67 C J p 1226 note 61 

77. NY—McEntee v Kingston Wa¬ 
ter Co , supra—Whitehouse v Stat¬ 
en Island Water Supply Co, 91 NY 
S 544, 101 App Div. 112 

78. WVa—Jopling v Bluefleld Wa¬ 

terworks & Improvement Co, 74 
SE 943, 70 WVa, 670, 39 LRA, 
NS, 814 j 


Regulation of supply and use with re¬ 
spect to private consumers general¬ 
ly see infra § 280 

79. WVa—Joplmg v Bluefleld Wa¬ 
terworks & Improvement Co, su¬ 
pra. 

80. N Y —Canavan v. City of Me- 
chanicville, 128 NE 882, 229 N 
T 473, 13 AL,R 1123 

81. Miss—Meridian Waterworks Co 
V Marks, 17 So. 777—^Meridian Wa¬ 
terworks Co. V. Schulherr, 17 So. 
167 

82. Ky—^Beutel v Camp Taylor De¬ 
velopment Co., 106 SW.2d 632, 268 
Ky. 644. 
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a water company for a supply of water for one 
year and thereafter to be discontinued on thirty 
days’ notice cannot be construed as a contract run¬ 
ning from year to year after the first year, binding 
the water company to supply water during all of a 
subsequent year on delaying to act on the consumer’s 
alleged default at the commencement of such year 83 
A contract by a water company to furnish a con¬ 
sumer water, at a specified price, as long as such 
consumer uses the premises as a dwelling, is not 
defective for indefiniteness as to the length of time 
it IS to run 84 

(b) Sufficiency of Supply 

Under the implied obligation of a water company to 
■Turnish water the supply should be sufficient for the 
ordinary uses to which the consumer has put it 

Under the implied obligation of a water company 
to furnish water, as discussed supra subsection b (1) 
of this section, the supply should be sufficient for 
the ordinary uses to which the consumer has put 

It 85 

(c) Purposes for Which Water May Be Used 

Where different rates are charged for different uses, 
-the company is entitled to hold the consumer strictly 
to the use for which he pays, and where the contract lim¬ 
its the purposes for which a consumer may use water, 
the consumer has no right to use water for other pur¬ 
poses. 

Where different rates are charged for different 
uses, the company is entitled to hold the consumer 
stiictly to the use for which he pays.86 Where by 
contract with a water company a consumer has 
the right to use pure water for certain purposes 
only, there is no right to use water taken from the 
pure water supply for other purposes 87 

(d) Repair of Water Pipes 

The consumer must repair his service pipe where 
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the rule to that effect has been assented to by him and 
made a part of his contract 

The consumer is under obligation to repair the 
service pipe leading to his property from the mam 
pipe in the street where the rule to that effect by the 
water company has been assented to by him and 
made part of his contract 88 

c. Contracts of Others 

An agreement between private parties for the supply 
and distribution of water is governed by the rules ap¬ 
plicable to contracts generally with respect to the requi¬ 
sites of a valid contract, and relating to construction 
'and operation 

An agreement between private parties for the 
supply and distribution of water is governed by 
the rules applicable to contracts generally with re¬ 
spect to the requisites of a valid contract,83 and 
relating to construction and operation,80 and en¬ 
forcement 81 When the language of the agreement 
IS ambiguous and uncertain resort may be had to 
the construction of the parties to resolve the am¬ 
biguity or uncertainty 82 

§ 280. - Regulation of Supply and Use 

a By water company or municipality as 
proprietor 

b By state or municipality as govern¬ 
ment agency 

a. By Water Company or Municipality as Pro¬ 
prietor 

(1) In geneial 

(2) Water meters 

(3) Shutting off supply for violation of 

regulations 

(1) In General 

A water company, or a municipality operating its 


S3 Ala—^Hieronymus Bros v B'en-i 
ville Water Supply Co, 36 So 453, | 
138 Ala. 677 

S4. Ala—Brown v Birmingham Wa¬ 
ter Works Co. 52 So 915, 169 Ala 
230 

85 NT.—Whitehouse v Staten Is¬ 
land Water Co, 91 NTS 544, 101 
App Div 114 

67 C J p 1226 note 72 

86. Ala —Montgomery v Capital 
City Water Co, 9 So 337, 92 Ala. 
376 

87 Pa —Scranton Gas, etc, Co v 
Lackawanna Iron, etc, Co, 31 A 
484, 167 Pa 136 

88. W Va —McClaugherty v Blue- 
field Waterworks, etc, Co, 68 SB 
28. 67 WVa 285, 32 LRA,NS, 
229. 


89. Cal—John v Marshall, 229 P 2d 
367, 103 Cal App 2d 172 
90 Ark—Clark v Tilton, 178 SW 
2d 649, 206 Ark 956 
Cal—John v Marshall, 229 P 2d 367, 
103 Cal App 2d 172 

Fla—^Wilson v Wakulla Bdgewater 
Co, 36 So 2d 440, 160 Fla 702 
Agreement held to run with land 
Where agreement between country 
club and purchasers of lots from the 
club for maintenance of water sys¬ 
tem by it to provide water to it and 
to each lot owner who desired water, | 
expressly provided that agreement 
was to run with the land and was 
to he binding on all assigns and suc¬ 
cessors of the psLTties, such agree¬ 
ment did run with the land and was 
binding on defendant, as successor to 
the club—John v Marshall, 229 P 2d 
367, 103 Cal App 2d 172 
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Ratification of contract by association 
If association incorporated by res¬ 
idents of community to establish 
community water system ratified or 
adopted contract between residents 
or accepted benefits thereof, associa¬ 
tion would be bound by contract — 
Porterfield v Black Bill & Doney 
Parks Water Users’ Ass’n, 210 P 2d 
335, 69 Anz 110 

91. Cal —John v Marshall, 229 P 2d 
367, 103 Cal App 2d 172. 

Purchaser of subdivision, having 
notice of contract to supply water 
therefor, took title burdened with 
such contract—Wilson v Wakulla 
Bdgewater Co, 36 So 2d 440, 160 Fla 
702. 

92 Cal—John v Marshall, 229 P 2d 
367, 103 Cal App 2d 172. 
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own waterworks, has the right to adopt reasonable rules 
governing the supply of water to its customers 

A water company,93 or a municipality opeiating 
its own w atenvorks,94 has the right to adopt rea¬ 
sonable lilies governing the supply of water to its 
customers Where a water company’s fianchise im¬ 
poses a burden on the company, any icgulation bv 
which It attempts to shift the burden on the con¬ 
sumer IS unenforceable 95 

Watver by company The regulations of a water 
company, approved by the public service commis¬ 
sion, which arc for the convenience of the company, 
may be waived by it 96 
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(2) Water Meters 

In the absence of a statute otherwise providing, a 
water company or a municipality operating its own water¬ 
works, may require the installation of water meters, and 
under certain ordinances a consumer may require the 
installation of a meter 

In the absence of a statute otherwise pioviding,9" 
a water company98 municipality operating its 
own w'aterworks,99 m?y lequiic the installation of 
water meters ^ On the other hand, under cci tain 
ordinances, a consumer supplied by a watci com- 
pany2 or mumcipaht>3 may icquirc the installation 
of a meter Where an ordinance provides for the 
installation of meters at the wish of consumers, a 
rule that after a meter has been installed a con- 


93 Ky—City of Hazaid v Minge, 92 
SW2d 768, 263 Ky 535 

Mo —Wniliams v Independence Wa¬ 
terworks Co, 171 SW2d 759, 237 
MoApp 1231 

N J —^Vanderbilt v Hackensack Wa¬ 
ter Co, 166 A 298, 113 N J Eq 166 
Pa—Usiaik v Milnesville Water Co¬ 
op Ass'n, Com PI, 42 Luz Leg Reg 
171 

67 C J p 1226 note 78 

94 Cal —Page v City of Santa Rosa, 
65 P 2d 775, 8 Cal 2d 311 

Ky —City of Hazard v Mmge, 92 S 
■W2d 768, 263 Ky 535 
NY—Paisons Const Coip v Cxt> 
of New York, 298 NYS 276, 163 
Misc 932 

Tex—Port Arthui Housing Co v 
City of Port Arthur, CivApp, 181 
SW2d 1017, error refused—City of 
Dallas V Brown, CivApp, 150 S 
W 2d 129, error dismissed 
67 C J p 1227 note 79 
Begnlatlons held reasonable 

(1) Requiring inspection fee and 
inspection of plumbing—Port Ar¬ 
thur Housing Co V City of Port 
Arthur, Tex Civ App , 181 S W 2d 1017, 
error refused 

(2) Requiring installation of drum 
traps—Port Arthur Housing Co v 
City of Port Arthur, supra 

(3) Other regulations see 67 CJ p 
1227 note 79 [b] 

95 N M —State v Water Supply Co 
of Albuquerque, 140 P 1059, 19 N 
M 36, LRA1915A 246, Ann Cas 
1916E 1290 

96. Ala —^Alabama 'Water Co v Wil¬ 
son, 107 So S21, 214 Ala 361 
67 C J p 1227 notes 81-82 

97- U S —Sierra Pac Power Co v 
City of Reno, DCNev, 33 F Supp 
878 

Statute XLOt invalid 

The Nevada statute making it un¬ 
lawful for any public utility to in¬ 
stall, operate, or use within any city 
or town containing moie than four 
thousand five hundred inhabitants 
any mechanical water meter is not 


invalid as applied to the city ot Reno 
on ground that the meter is the most 
efficient method for accurately meas¬ 
uring quantity of \^ater service and 
prevents extravagant use or needless 
uaste of seivice, wheie nearly all wa¬ 
ter used by Reno inhabitants except 
for irrigation is, shortly alter use, 
by means of sewerage, returned to 
the river which is the source of sup¬ 
ply and becomes available in supply¬ 
ing iriigation needs at vaiious points 
down the course of the raver—Sierra 
Pac Power Co v City of Reno, su¬ 
pra 

98 Ark—^Aikansaw Water Co v 
Fuinish, 103 SW 80, 127 Ark 585 
67 C J p 1227 note 83 
Duty to construct meter box 

Under ordinance authorizing opera¬ 
tion of waterworks by water company 
but not expressly providing who 
should constiuct services connecting 
company's mams m the street with 
customers' houses, company had no 
duty to construct meter box which 
was part of services, bat dutv of con¬ 
struction rested on customei, espe¬ 
cially where company’s regulations 
provided for customer installation of 
services, and such regulation was rea¬ 
sonable in the absence of a contract 
to the contrary—^Williams v Inde¬ 
pendence Waterworks Co, 171 SW2d 
759, 237 MoApp 1231 

99. Ky—City of Raceland v Colvin, 
95 S W 2d 1113, 265 Ky 12 
67 C J p 1227 note 84 
IVTater for each building 

Ordinance providing that no W'ater 
meter should be used to supply more 
than one building held reasonable, so 
that city which operated water sys¬ 
tem was not required to furnish wa¬ 
ter to owner of premises where wa¬ 
ter w'as piped to and supplied not 
only owner’s house, but also garage 
on owner’s piemises, in which there 
w^as an apartment which was occu¬ 
pied —City of Raceland v Colvin, su¬ 
pra 

Owmership and control 
Fact that tvater consumer w^as re- 
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quired under city water rent regula¬ 
tion to bear cost of water mttei 
did not necessarily constitute hnu 
owner of meter in sense of personal 
property, and meter, although p6i- 
sonal pioperty of own'^r wfficn un¬ 
connected, becomes part of city vo¬ 
ter supply sj stem when it is an¬ 
nexed thereto, and consumei implied¬ 
ly sai renders dominion, possession 
and coiitiol of the meter to water de- 
Pctrtmtnt—^Vitacolonna v C ty of 
Philadelphia, 115 A 2d 178, 382 Pa 
199 

Installation by city 

Fact that, prior to city’s unifoim 
wattr meteimg plan, business of 
buying, selling, and installing w^ater 
meters w’as handled by private en¬ 
terprise did not bar city from exer¬ 
cising powder to install meters itself, 
and, where city water rent regula¬ 
tion provided that water depaitirent 
would contract for installation of 
water meters by competitive bidding, 
legulation did not result in disci im- 
ination—Vitacolonna v City of Phil¬ 
adelphia, 115 A 2d 178, 382 Pa 399 
1- Charges for installation, meter'^, 
meter rent, reading meters, and othei 
service charges see infra § 301 
Definition and nature of water meter 

(1) A water meter is “a contrii- 
ance to regulate the distribution of 
watei by adjusting the quantity and 
price ”—Red Star Line SS Co v Jer¬ 
sey City, 45 N J Law 246, 249 

(2) A water meter, however ac¬ 
tuated, is not designed for exerting 
or transmitting power, but simplv 
for measuring and registering fluid 
volume, and, as a matter of applied 
art, a water meter and a water motor 
are essentially different —^National 
Metei Co v Neptune Meter Co, C 
CNJ, 122 P 76, 78, reversed on oth¬ 
er grounds 127 F 663, 62 CCA 345 

2. Ariz—^Nogales Water Co v Neu¬ 
man, 100 P 794, 12 Anz 306 

67 C J p 1228 note 85. 

3. Minn—Powell v Duluth, 97 NW 

450, 91 Minn 53 

67 C J p 1228 note 86. 
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sumer cannot return to a flat rate without the con¬ 
sent of the board of water commissioners is rea¬ 
sonable ^ However, certain regulations by a water 
company^ or municipality operating its own water 
system,® with respect to the installation of meters, 
have been held unreasonable 

Kind of meter A municipality, operating its own 
waterworks, may designate the kind of water meter 
to be used by consumeis^ Where the method of 
pa>mcnt refers to one building or residence, a con¬ 
sumer, although supplied by meter, may not furbish 
w'ater to his tenants in adjoining residences 8 

Meter as security An ordinance of a city, operat¬ 
ing its own waterworks, requiring a consumer, as an 
alternative to a deposit, to assign his meter as se¬ 
curity IS not unreasonable ^ 

Test of meter Where a statute entitles the user 
of water supplied by a municipality or company 
and measured by a meter to have a test of the 
accuracy of the meter made in any quaiter or period 
before the expiration of the time when the rate is 
required to be paid, by implication the right to ob¬ 
ject for inaccuracy is lost if application for the test 
IS not made before such date 

(3) Shutting Off Supply for Violation of 
Regulations 

A water company or a municipality operating its own 
waterworks, may enforce a reasonable regulation by 
shutting off the supply of a consumer violating it 

A water company^i or municipality operating its 
own waterworks'^ may enforce a reasonable legula- 
tion by shutting off the supply of a consumer violat¬ 
ing it Under certain ordinances,!^ in the absence 


of a regulation authorizing the water to be shut 
off,!® there is no such right. Water service may 
not be shut off because of a collateral matter i® Un¬ 
der certain circumstances, notice and opportunity 
to comply are necessary 

b. By State or Municipality as Government 
Agency 

(1) By state 

(2) By municipality 

(1) By State 

(a) In general 

(b) Persons subject to regulation 

(c) Exercise of power 

(a) In General 

The police power of the state extends to the regula¬ 
tion of matters connected with water service 

The police power of the state extends not merely 
to regulating rates at which water is to be supplied 
to the public, as discussed infra §§ 288-296, but to 
the regulation of other matters connected with the 
ser\iceis Such power may be exercised by the 
legislature directly, or its exercise may be committed 
to a board, commission, or court, as discussed infra 
subdivision b (1) (c) of this section In the absence 
of such delegation of authority state boards or com¬ 
missions have no jurisdiction to regulate matters 
connected with water service 

(b) Persons Subject to Regulation 

Generally speaking, dedication of a water system to 
public use invests it with the character of a public util¬ 
ity and subjects it to regulation as such, and under cer¬ 
tain provisions and oircumstances a municipality m fur- 


4 Mmn —Powell v. Duluth, supra 

5 Ind—Teire Haute Paper Co v 
Terre Haute Waterworks Co, 110 
NE 85, 62 Ind App 263 

67 C J p 1228 note 88 
B Tex—City of Galveston v Ken- 
nei. Civ App, 193 SW 208, affirmed 
240 SW 894, 111 Tex 484 
67 C J p 1228 note 89 
7 Mo—Mallon v Kansas City Wa¬ 
ter Com’rs, 128 SW 761, 144 Mo 
App 104 

Pa—Vitacolonna v City of Philadel¬ 
phia, 115 A 2d 178, 382 Pa 399 
67 C J p 1228 note 90 
3 Ky—Specht v Louisville Water 
Co, 78 SW 142, 117 Ky 414, 25 
KyL 1506 

3. Ga—Toungr v City ot Moultrie, 
137 SE 257, 163 Ga 829 
10 Mass—Fire Dist No 2 Water¬ 
works V Canney, 168 NE 159, 269 
Mass 12 

3.1, Ill—Salaban v East St Louis & 
luterurban Water Co„ 1 NE 2d 731, 
284 Ill App 358. 


N J —^Vanderbilt v Hackensack Wa¬ 
ter Co, 166 A 298, 113 NJEq 166 
67 C J p 1228 note 96 
Freveution of leaks 

Water company had rig-ht, under its 
rules and regulations, to shut off 
customer's water until he complied 
wuth company’s reasonable request to 
make such improvements in plumbing 
to prevent leaks as company's inves¬ 
tigation showed to be necessary — 
Salaban v East St Louis & Interur- 
ban Water Co, 1 NE2d 731, 284 Ill 
App 358 

12. Cal —Page v City of Santa Rosa, 
65 P 2d 775, 8 Cal 2d 311 

67 C J p 1228 note 97 

13. Cutting off supply for nonpay¬ 
ment geneially see infra § 305 

14. Ark—^Arkansaw Water Co v 
Furnish, 193 SW 80, 127 Ark 585 

67 C J p 1228 note 98 

15. N J —Johnson v Belmar, 44 A 
166, 58 N JBq 364 

67 C J p 1228 note 99 


16 Mich—Ten Broek v Miller, 216 
NW 385, 240 Mioh 667, 65 ALR 
768 

67 C J p 1228 note 1 

17. Tex—^Van Alstyne v Morrison, 
77 SW 656, 33 Tex Civ App 670 
67 C J p 1229 note 2 

18 Md—^Yeatman v. Towers, 95 A 
158, 126 Md 513 

Pa —Public Service Commission of 
Commonwealth of Pennsylvania v 
Sinking Spring Water Co , Com PI, 
46 Dauph Co 9 

16. Anz —City of Phoenix v Kaaun, 
97 P 2d 210, 54 Anz 470, 127 A L R 
84 

State Coiporatiou Commission held, 
without jurisdiction to regulate ac¬ 
tions of municipal corporations in 
service and delivery of water for pub¬ 
lic purpose to consumers—City of 
Phcenix v Kasun, supra—City of 
Phoenix v Wright, 80 P2d 390, 52 
Anz 227. 
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nlshing water service may be subject to the Jurisdiction 
of a designated regulatory agency. 

Whether or not a water system is a public utility 
subject to regulation depends on the character of its 
business and operations 20 Generally speaking, 
dedication of a water system to public use invests 
It with the character of a public utility and subjects 
It to regulation as such However, the mere fact 
that a person furnishes within a limited area a por¬ 
tion of his water supply to a certain number of con¬ 
sumers, each individually receiving the use and 
benefit of the same and paying an agreed sum, does 
not of itself show a dedication of property to public 
use and invest it with the character of a public 
utility 22 So, a private manufacturing corporation, 
which does not hold itself out as ready to supply 
the public but merely furnishes water to a single 
consumer, does not thereby subject itself to public 
regulation as a public utility 23 The fact that a 
private corporation furnishes water to individuals 
without authority under its charter does not bring 
It within the jurisdiction of the commerce commis¬ 
sion 24 

Municipal waterworks, under certain provisions 
and circumstances is not subject to the jurisdiction 
of the public service or utilities commission 25 Un¬ 
der other provisions and circumstances, a municipal¬ 
ity m furnishing water service within the municipal¬ 
ity may be subject to the jurisdiction of a designated 
court,26 and in furnishing service outside the cor- 
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porate limits may be subject to the jurisdiction of a 
state public service or utility commission,27 

(c) Exercise of Power 

The power to regulate the water supply to the public 
Is one which may be exercised by the legislature directly, 
or Its exercise may be committed to a board or commis¬ 
sion, or a court, the nature and extent of whose power 
depend on the statutory delegation of authority construed 
m accordance with general rules of statutory construc¬ 
tion, and an order of such regulatory agency must be 
reasonable. 

The power to regulate the water supply to the 
public is one which may be exercised by the legisla¬ 
ture directly, or its exercise may be committed to a 
board or commission,28 or a court.29 The nature 
and extent of the power of the board or commission 
over the regulation of water supply depend on the 
statutory delegation of authority construed in ac¬ 
cordance with the general rules of statutory con¬ 
struction 20 Where authority is duly conferred a 
state public service commission may pass on the rea¬ 
sonableness of the rules of a water company regulat¬ 
ing the conditions on which service will be supplied 
to a customer 21 Where, by statute, a department of 
public utilities in determining an applicant’s right 
to water, has jurisdiction of all rights involved, 
those of others as well as those of applicant, where 
the contract rights involved are those of a mu¬ 
nicipality, although not an applicant, the department 
may disregard such contractual rights, if incon¬ 
sistent with public necessity or appropriate ac- 


20 . Cal —Trask v Moore, 149 P 2d 
854, 24 Cal 2d 365 

21 Pa —^Pennsylvania Chautauaua 
V Public Service Commission of 
Pennsylvania, 160 A 225, 105 Pa 
Super 160 

67 C J p 1229 note 10 

22 Cal—Trask v Moore, 149 P 2d 
854, 24 Cal 2d 365 

23 Pa—Borougrh of Ambridg-e v 

Public Seivice Commission of Penn¬ 
sylvania, 165 A. 47, 108 Pa Super ' 
298 I 

67 C J p 1229 note 11 

24 Ill —Hig-hland Dairy Farms Co 

V Helvetia Milk Condensing* Co, 
139 HE 418, 308 Ill 294 

67 C J p 1229 note 12 

25 Colo—City of Colorado Springs 

V Public Utilities Commission, 248 
P 2d 311, 126 Colo 265 

Pa—Toungman v Commissioners of 
Waterworks in City of Erie, 110 
A 174, 2C7 Pa 490 
Extrarterntonal supply 
Where city as successor to prop¬ 
erties of water company acquired 
properties for sole purpose of supply¬ 
ing; water for inhabitants, city held I 
iiuch water as was not needed by it | 


for immediate use in its proprietary 
capacity in which it had a properly 
right, and therefore fact that city 
permitted adjoining city an extrater¬ 
ritorial supply of water on the non- 
utility basis did not subject city’s 
activity to jurisdiction of Public Util¬ 
ities Commission —City of Englewood 
V City & County of Denver, 229 P 
2d 667, 123 Colo 290 

26. Pa.—City of Altoona v Penn¬ 
sylvania Public Utility Commission, 
77 A 2d 740, 168 Pa Super 246— 
Pyle V Oakmont Municipal Author¬ 
ity, 70 Pa Dist & Co, 97 Pittsb Leg 
J 193 

27. Pa—^White Oak Borough Au¬ 
thority V Pennsylvania Public Util¬ 
ity Commission, 103 A 2d 502, 176 
Pa Super 114—City of Allentown 
V Pennsylvania Public Utility Com¬ 
mission, Com PI, 63 DauphCo 61, 
exceptions overruled 64 Dauph Co 
126, appeal quashed 96 A 2d 157, 
173 Pa Super 219 

28. Md—Teatman v. Towers, 95 A 
158, 126 Md 613 

Pa —City of Allentown v Pennsylva¬ 
nia Public Utility Commission, 
Com PI, 63 Dauph Co 61, exceptions 
overruled 64 Dauph Co. 126, appeal 

152 


quashed 96 A 2d 157, 173 Pa Super 
219 

Utah—North Salt Lake v St Joseph 
Water & Irr Co, 223 P 2d 677, 118 
Utah 600 

Vt—McFeeters v Parker, 30 A 2d 
300, 113 Vt 139 

Wls —City of Milwaukee v Public 
Service Commission, 5 NW2d 800, 
241 Wis 249 

Authority of public service commis¬ 
sions with respect to construction 
and operation of waterworks by 
public service water companies gen¬ 
erally see supra § 261 

Municipal waterworks as subject to- 
regulation by board or commission 
see supra subsection b (1) (b) of 
this section 

29. Pa—City of Altoona v. Pennsyl¬ 
vania Public Utility Commission, 77 
A 2d 740, 168 Pa Super 246 

Municipal waterworks as subject to 
regulation by court see supra sub¬ 
section b (1) (b) of this section 

30. Mo —State ex re! City of St 
Joseph V Public Service Commis¬ 
sion, 30 SW2d 8, 326 Mo. 209 

31. Pa—^Panther Valley Water Co 
V Public Service Commission, 70. 
Pa Super. 8. 
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tion,32 but, under a statute requiring grievances 
to be set forth, the state department is without 
jurisdiction to hear and determine matters involv¬ 
ing a water company which are not set out m 
the complaint ^3 Where the public is affected in¬ 
directly, if at all, the authority of a commission to 
regulate the service of a water company does not 
include the right to dictate the manner in which the 
company shall do business ^4 To be valid, an order 
of a public service or utility commission must be 
reasonable It is unreasonable for the commission 
to make an order that cannot be complied with 
The state regulatory body is powerless to compel a 
company, after the complete abandonment to the 
public of all Its property devoted to the supply of 
water, to resume operations at a loss ^7 

Quality of water A statute providing that per¬ 
sons, companies, or municipalities furnishing water 
beyond a certain extent for human consumption 
shall be guilty of maintaining a nuisance, unless the 
water supplied is the purest and most healthful 
procurable, no matter how pure and healthful the 
water actually supplied is, is an unreasonable exer¬ 
cise of the police power 

Effect of order of board or commission. An or¬ 
der made by a board or commission with respect 


to water services within the j'unsdiction of the 
board or commission has the effect of a judgment, 
and in the absence of a timely application for ad¬ 
ministrative or judicial review such order is final, 
and not subject to collateral attack 

Review of action of board or commission. As a 
general rule, resort should be had to administrative 
remedies before recourse is made to the courts for 
review, and the remedies provided by statute should 
be pursued before other remedies are sought ^2 
Findings^2 and orders^^ of the board or commission 
made within the scope of its powers will be upheld 
on appeal if supported by substantial evidence. 

(2) By Municipality 

A City, granting a franchise to a water company 
supplying the city and its inhabitants with water, may 
enforce reasonable regulations 

A city, granting a franchise to a water company 
supplying the city and its inhabitants with water, 
may enforce reasonable ordinances regulating the 
performance by the company of its duty to the in¬ 
habitants,^^ but such ordinance, to be valid, can¬ 
not create new duties 

Permit to open paved street The rule of a mu¬ 
nicipality that when an application is made for wa¬ 
ter for premises on a paved street the water depart- 


32 . Mass—Inhabitants of Town of 
Salisbury v Salisbury Water Sup¬ 
ply Co, 181 NE 194, 279 Mass 
204. 

33 . Wash —North Pacific Public 

Service Co v Kuykendall, 219 P 
834, 127 Wash 73 

67 C J p 1229 note 9 

34. Mo —State ex rel City of St 
Joseph. V Public Service Commis¬ 
sion, 30 SW2d 8, 325 Mo 209 

67 C J p 1229 note 7 

35. Pa—City of Altoona v Pennsyl¬ 
vania Public Utility Commission, 
77 A 2d 740, 168 Pa Super. 246 

67 C J p 1229 note 15 

Order for eactension lieldl tmreasoaia- 
hle 

Order of Public Utility Commission 
reauirmff city which was supplying 
water to some properties outside of 
city limits in adjacent township, to 
extend specified number of feet of 
two inch pipe for specified residen¬ 
tial properties outside of city limits 
and In adjacent township, was un¬ 
reasonable where two inch extensions 
might not be adequate for water sup¬ 
ply of area Involved when improved 
In future, and extension of water 
service further into township which 
might become necessary by addition¬ 
al annexation of township lands by 
city, or otherwise, would require re¬ 


placement of the pipe by mains of 
adequate size —City of Altoona v 
Pennsylvania Public Utility Commis¬ 
sion, supra 

Order for reconnection not unreason¬ 
able 

Where cost of replacing water 
mains to serve a residence previous¬ 
ly served was chargeable to deprecia¬ 
tion reserve rather than to addition 
of applicant as a customer, order di¬ 
recting utility to resume service was 
not unreasonable as calling for a 
large expenditure on which no return 
could be expected, nor was it un¬ 
reasonable or unlawful on any other 
ground—Northern States Power Co 
V Public Service Commission, 16 N 
W 2d 790, 246 Wis 216. 

36. N J —^Elizabethtown Water Co 
V Board of Public Utility Com’rs, 
Sup , 119 A 284 

67 C J p 1229 note 16 

37. Cal—^Lyon & Hoag v Railroad 
Commission, 190 P 795, 183 Cal 
145, 11 ALR 249 

38. Cal —Frost v City of Los Ange¬ 
les, 183 P. 342, 181 Cal. 22, 6 ALR 
468 

39 . Utah—North Salt Lake v. St 
Joseph Water & Irr Co, 223 P 2d 
677, 118 Utah 600 

40- Cal —Miller v Railroad Commis¬ 
sion, 70 P 2d 164, 9 Cal 2d 190, 112 
ALR 221. 


Utah—North Salt Lake v St Joseph 
Water & Irr Co, 223 P 2d 677, 118 
Utah 600 

41. Utah —North Salt Lake v St 
Joseph Water & Irr Co , supra 

42. Wis—City of Milwaukee v Pub¬ 
lic Service Commission, 47 NW2d 
298, 259 Wis 30 

Court without jurisdiction 
Where motion for rehearing was 
not made until more than thirty days 
after order of Public Service Com¬ 
mission directing city to render water 
service, jurisdictional defect on ju¬ 
dicial appeal from commission's order 
denying rehearing could not be waiv¬ 
ed or affected by general appearance 
of interested parties, and city's mo¬ 
tion to reopen proceedings for addi¬ 
tional evidence could not be treated 
as motion for rehearing so as to give 
court jurisdiction on appeal taken 
by city—City of Milwaukee v Public 
Service Commission, supra. 

43. Evidence held to support finding 
Wis —City of Milwaukee v Public 

Service Commission, 66 NW 2d 716, 
268 Wis 116 

44. Wis—City of Milwaukee v Pub¬ 
lic Service Commission, supra 

45. Mo—City of Joplin v Wheeler, 
158 SW. 924, 173 Mo App 690 

46. Mo—City of Joplin V. Wheeler, 
supra. 
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ment will not furnish such water until applicant has 
obtained a permit from other officers in charge of 
the pavement of the streets is not unreasonable 

Quality of water An ordinance prohibiting the 
sale for human consumption of water containing cer¬ 
tain elements or compounds as unwholesome must 
set up an accuiate standard to be valid 

§ 281. - Actions 

a Right of action 

b. Defenses 

c. Jurisdiction 

d Pleading 

e. Evidence 

f. Trial 

g Judgment or decree 

h Damages 

a. Eiight of Action 

(1) Against municipality 

(2) Against water company 

(3) Against third persons 

(1) Against Municipality 

An action may be maintained against a municipality 
for failure to perform its duties in connection with the 
supply and distribution of water. 

Although the water service of a municipality is 
contingent on compliance with such reasonable 
rules and regulations as the proper officers may 
adopt, as discussed supra § 280, their action is sub¬ 
ject to the control of the courts where they dis¬ 
criminate or act unreasonably Where a city 
owning waterworks wrongfully refuses to furnish 
water to a citizen, he has no adequate remedy at 
law, and may bring a suit in equity A city water 
consumer may maintain an action against the city 
for an injunction restraining the furnishing of im¬ 
pure water However, an omission to provide a 


pure and wholesome water supply, imposed on a 
city for the convenience of the public, gives a 
citizen no cause of action to compel its performance, 
unless such action is given by statute Where an 
implied contract exists on the part of the city to 
continue the supply of water, as discussed supra § 
279, the consumer is entitled to injunctive relief 
restraining the city fiom cutting off his supply as 
long as he pays its rates Wiicre a municipality 
operates its own waterworks, one is entitled to dam¬ 
ages from the city for the wrongful refusal of 
water The owner of property who, m violation 
of municipal ordinances, la^s water lines across a 
street which does not abut his property and the 
fec-simple title to which is in the municipality, has 
no cause of action against the municipality, its of¬ 
ficers, or employees for disconnecting the lines 

Owner of building who has leased it for a term 
of years, and has paid the water rent, cannot com¬ 
plain of the action of the water commissioners m 
cutting off the water supply from the building be¬ 
cause the tenant did not comply with their regula¬ 
tions 

(2) Against Water Company 

A private consumer may maintain a suit for injunc¬ 
tion against a water company to enjoin the cutting off 
or diminishing of his supply, and may maintain an action 
to compel a water company to comply with the terms 
of its contract with the municipality for the benefit of 
the inhabitants. 

A person who has the right to be supplied with 
water by a water company may enforce this right by 
mandamus, as discussed in Mandamus § 231 g, and 
he may prevent by injunction the cutting off or 
diminishing of his supply 57 ^ user of water in a 

municipality has a right to maintain an action to 
compel a water company to comply with the terms 
of its contract with the municipality for the benefit 
of the inhabitants 58 So, a consumer may enforce a 


47. Md—Lee v Leitch, 101 A. 716, 
131 Md 30 

48- Fla —Hyman v Dillon, 84 So 
666 , 79 Fla 673 

67 C J p 1230 note 26 

49. Pa—Reigle v Smith, 134 A 3S0, 
287 Pa 30 

Mandamus to compel municipal au¬ 
thorities to perform duties with re¬ 
spect to furnishing water see Man¬ 
damus § 180 g 

Actions foi injuries incident to sup¬ 
ply and use see mfra § 312 

Remedies of private consumer with 
respect to rates and charges see in¬ 
fra § 307 

50. Tex—Dittmar v New Braunfels, 
48 SW 1114, 20 TexCivApp 293 

21 C J p 134 note 05 j 


51. N D —McGurren v City of Far¬ 
go, 66 NW2d 207 

52 NT —Oakes Mfg Co v New 
York, 120 NTS 796, 65 Misc 97, 
affirmed 125 NTS 1030, 141 App 
Div 130, affirmed 99 NE 540. 206 
NY 221, 42 DRA.NS, 286, rear- 
gument denied 100 NB 414, 206 N 
T 749, 42 LRA.NS, 291 

53 NT —^Delaware, L & W R Co 
V City of Buffalo, 115 NTS 657, 
affirmed 117 NTS 1132, 132 App 
Div 916 

54- Miss —Ginnings v Meridian Wa¬ 
terworks Co , 56 So 450, 100 Miss 
507, Ann Cas 1914A 540 

55 Ky —Goodloe v City of Rich¬ 
mond, 113 SW2d 834, 272 Ky 100 
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66 . NY—^Brass v Rathbone, 40 N 
YS 466, 469, 8 App Div 78, affirmed 
47 NB 905, 153 NT. 436 
67 C J p 1230 note 35, 

57. U S —Banning v Osborne, C C. 
Cal, 76 P 319, affirmed 20 S Ct 860, 
178 US 22, 44 L Ed 961 
Remedies of private consumer for 
cutting oft water supply for failure 
to pay water rents or other charges 
see mfra § 307 

58- Ky—^Nerren v Kentucky Water 
Service Co, 230 S W 2d 615, 313 
Ky 151 

67 C J p 1230 note 38 
Restraining enforcement of impioper 
charges see mfra § 307- 



9i C. J. S, 


WATERS § 281 


contiact to lay new mams made foi his benefit,’^ 
and he is not precluded from suit because of a 
refusal to pay excessive water rates However, 
unless there is a contract authorizing the inference 
of an intention to compensate the individual mem¬ 
bers of the public m the event of default, either 
expressed or implied, it has been held that a private 
indn idual may not bring an action against the com¬ 
pany for its failure to construct a mam If one 
entitled to service is refused, he need not go to the 
expense of installing a service line in order to 
perfect his right of action 

Railroad company that is a part> to an instrument 
n hereby a water company in consideration of the 
grant of an easement for its pipe line is to furnish 
a supply of water for railroad purposes, although, 
under provisions of the constitution and a public 
utilities act vesting the regulation of railroads in a 
railroad commission, the former may apply to the 
commission for relief, it may also resort to an 
ordinary action for the enforcement of its rights 
under such instrument 

(3) Against Third Persons 

The owner of a private service line, through which 
he receives water from a public service company, may, 
by suit m equity, prevent the unauthorized tapping of the 
line by others 

The owner of a private service line, through 
which he receives water from a public service com¬ 
pany or municipality, may, by a suit m equity, pre- 
\ ent the unauthorized tapping of the line by othei s 

b. Defenses 

Vaiious matters relied on as defenses have been held 

59 N'T—Baker v New York Inter- 
VTban Water Co, 184 NY S 833,113 
Misc 459 

Mam of required size 

A pi ivate consumer may compel the 
ms-lallation of a mam of the size re¬ 
quired by contract between the city 
and the water company, and the fact 
that the city might enjoin the water 
rompany from violating its duty does 
not preclude his suit —^^Vlabama Wa¬ 
ter Co V City of Jasper, 100 So 486, 

211 Ala 280 

60 NY—Baker v New Yoik Inter- 
urban Water Co , 184 NY S 833, 113 
Misc 459 

61 NT —Morenken Bldg Corpora¬ 
tion V Long Island "Water Co, 244 
N Y S 605, 138 Mi&c 303 

62. Ala —^Alabama Water Co v 
Knowles, 124 So 96, 220 Ala 61 

63. Cal —Southern Pac Co v Spring 
Valley Water Co, 159 P 865, 173 
Cal 291 

64. W Va—Stifel v Hannan, 123 S E 
673, 96 WVa. 617, 


insufficient in an action against a municipality or a 
water company based on contracts to furnish water. 

Various matters relied on as defenses have been 
held insufficient in an action against a municipality®^ 
or a water company®® based on contracts to furnish 
water To a petition attempting to enjoin a city 
from carrying out a regulation establishing a meth¬ 
od of charging for water and setting out unlawful 
discrimination in that two methods were used, an 
ans\ver setting up later regulations providing for a 
single method is good against demurrer ®’^ 

0. Jurisdiction 

A court of equity has jurisdiction in the case of an 
infringement of a consumer's legal right by a municipal 
waterworks, but jurisdiction of the courts is subject to 
statutory limitation, 

A court of equity has jurisdiction in the case of 
the infringement of a consumer’s legal right by a 
municipal waterworks®® Where, by statute, cer¬ 
tain courts have jurisdiction of a suit against a 
water company, on complaint of a citizen, to enforce 
its duty to furnish pure water, the court is not de¬ 
prived of such jurisdiction by the correction of the 
defect complained of before the final hearing ®® 
Where, by statute, a department of public utilities 
in deteimining an applicant’s right to water has 
jurisdiction of all rights involved, including the 
rights of the municipality of which applicant is a 
resident, on such application, although not the ap¬ 
plication of the municipality, the j'urisdiction of the 
department attaches, preventing the municipality 
from bringing suit thereafter in another forum, ex¬ 
cept to review the decision of the department pur¬ 
suant to the statute providing for such appeal 

67. Ohio—Rog-eis v. Cincinnati, 33 
OCA 394 

68 Pa —^Youngmaii v Commission¬ 
ers of Waterworks in City of Erie, 
110 A 174, 267 Pa 490 
Rig’ht of consumer to maintain suit 
in equity where munioipalitv 
wrongfully refuses to furnish wa¬ 
ter see supra subsection a (1) of 
this section 

Right of owner of private line to 
maintain suit in equity to prevent 
unauthorized tapping of line by 
others see supra subsection a (3) 
of this section 
rnmishing impure water 

Court of equity has jurisdiction 
over suit by city water consumer to 
restrain city from furnishing im¬ 
pure water —McGurren v City of 
Fargo, N D , 66 N W 2d 207 

69. Pa—City of New Castle v City 
of New Castle Water Co , 95 A. 534, 
260 Pa 341 

70. Mass —Inhabitants of Town ^of 
Salisbury v Salisbury Water Sup¬ 
ply Co, 181 NE 194, 279 Mass 204 


Temporaiy injunction, unnecessaiy 

In action by water district as as¬ 
signee of private pipeline owner to 
emom landowner from taking water 
from water pipeline passing over his 
land where easement granted by 
landowner to pipeline owner pro¬ 
vided that landovner could remove 
water from pipelines when water 
was sold to water district for resi¬ 
dential uses, and theie was no evi¬ 
dence that landowner was wasting 
watei, or inlerfeiing with pipeline 
owner's or watei district's use of 
easement, or doing irreparable injury 
to pipeline, tenipoiaiy injunction was 
not necessary to preserve the status' 
quo —McDaniel \ San Patricio Mu¬ 
nicipal Water Dist, Tex Civ App , 279 
S W 2d 697, error refused, no revers¬ 
ible error 

65. Tex—^Van Alstyne v Morrison, 
77 SW 655, 33 Tex Civ App 670 
67 C J p 1231 note 42 
86 . NT—^W’liitehouse v Staten Is¬ 
land Water Co, 91 NYS 544, 101 
App Div 114 
67 C J p 1231 note 43 
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d. Pleading 

In Si suit for an Injunction^ Involving a supply of 
water, the rules of pleading applicable to suits for in¬ 
junction generally apply, and as to what must be proved 
In an action against a water company for breach of its 
contract to supply a private consumer, the rules appli¬ 
cable to actions on contracts generally apply 

In a suit for an injunction, involving a supply of 
water, the rules of pleading applicable to suits for 
injunction generally applyLikewise, as to what 
must be proved in an action against a water com¬ 
pany for breach of its contract to supply a private 
consumer, the rules applicable to actions on con¬ 
tracts generally apply.'^^ 

e. Evidence 

(1) In general 

(2) Admissibility 

(3) Weight and sufficiency 

(1) In General 

The rules governing the burden of proof In civil 
actions generally apply in suits or actions involving the 
supply of water to private consumers. 

The rules governing the burden of proof m civil 
actions generally apply m suits or actions involving 
the supply of water to private consumers *^3 

(2) Admissibility 

The general rules with respect to the admissibility 
of evidence apply to actions against a municipality or 
water company for failure to furnish water to a consumer. 

The general rules with respect to the admissibility 
of evidence apply to an action against a municipal¬ 
ity^^ or water company *^5 for failure to furnish wa¬ 
ter to a consumer. 


(3) Weight and Sufficiency 

The general rules as to the weight and sufficiency of 
evidence apply to suits or actions involving the supply of 
water to a private consumer. 

The general rules as to the weight and sufficiency 
of evidence apply to suits or actions involving the 
supply of water to a private consumer '^6 

f. Trial 

(1) Questions of law and fact 

(2) Instructions 

(1) Questions of Law and Fact 

General rules with respect to questions of law and' 
fact have been applied m actions involving the supply 
of water to private consumers. 

In accordance with the general rule, in an action 
against a water company for breach of an alleged 
oral contract to supply water, whether or not the 
contract existed was a proper question for the 
jury It cannot be said as a matter of law that 
it was not a willful and wanton act to cut off a 
consumer’s water supply without notice and with 
knowledge of the probability of damage Where 
the tenant of premises has been refused a further 
supply of water because of nonpayment of rates 
and his cotenant applies for such service, it is a 
question for the jury whether such application is 
made m good faith 

(2) Instructions 

The general rules with respect to instructions apply 
in actions for breach of the duty to furnish water. 

The general rules with respect to instructions ap¬ 
ply to actions involving the supply of water to pri¬ 
vate consumers ^0 


71 Tex—Pans v. Sturgeon, 110 S 
W 459, SOTexCivApp 519 
67 C J p 1231 note 50 
Allegations held sufflcient 

Complaint by consumer seeking to 
enjoin city from mixing fluorides 
with water which alleged an implied 
contract between city and consumer 
to furnish pure water, that city had 
breached the contract by mixing 
fluorides, alleged to be poisonous, 
with the water, that consumer and 
others similarly situated suffered ir¬ 
reparable damage therefrom, and that 
there was no adequate remedy at 
law held sufficient to state a cause 
of action—McGurren v City of Far¬ 
go, ND, 66 NW 2d 207 
72 Ala—Birmingham Water Works 
Co V Ferguson, 61 So 150, 164 
Ala 494 

67 C J p 1231 note 51 

73. Tex—Sturgeon v City of Pans, 
122 SW 967, 68 TexCivApp 102 
67 C J. p 1231 note 64. 


Issues presented hy answer 

Water company, sued by customer 
for damages for alleged breach of 
contract to supply water, had burden 
of proving issues properly presented 
by answer and not replied to, but 
controverted, by customer—^Beutel v 
Camp Taylor Development Co, 105 
S W2d 632, 268 Ky 544 

74. Md —Merryman v Baltimore 
City, 138 A 424, 153 Md 419 

67 C J p 1232 note 66 

75. Ala —^Alabama Water Co v 
Knowles, 124 So 96, 220 Ala 61 

67 C J p 1232 note 67 

76. Ky—City of Hazard v. Mmge, 92 
S W2d 768, 263 Ky 635. 

67 C J p 1232 note 59 

77 Ala—Birmingham Water Works 
Co V Ferguson, 61 So 160, 164 
Ala 494 

78. Ala —^Alabama Water Service Co 
V Johnson, 137 So 439, 223 Ala 
629. 


79. Miss —Gmnings v Meridian Wa¬ 
terworks Co, 66 So 450, 100 Miss 
607, AnnCasl914A 540 

80. Ala —^Alabama Water Co, v 
Knowles, 124 So 96, 220 Ala 61 

Znstiuctions held erroneous 

(1) Instruction that if city, and' 
water and light company, by bring¬ 
ing suit against plaintiff to enjoin 
him from laying water lines during 
drouth when company could not fur¬ 
nish adequate water supply, made it 
necessary for him to equip truck 
with tank to haul water to his ga¬ 
rage, then plaintiff was entitled to 
recover cost of obtaining water sup¬ 
ply, was erroneous, since proper 
measure of damages was difference in 
cost of conducting water through' 
garage owner's water lines and cost 
of hauling it m truck—Goodloe v. 
City of Richmond, 113 SW2d 834, 
272 Ky 100 

(2) Other instructions, see 67 C J. 
p 1232 note 67 [a]. 
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g. Judgment or Decree 

The rules with respect to decrees in suits for an 
injunction, or specific performance, apply to such suits 
OP proceedings involving the supply of water. 

The rules with respect to decrees in suits for an 
injunctionSi or specific performance ,^2 apply to 
such suits or proceedings involving the supply of 
water. 

h. Damages 

A water company Is liable in damages for whatever 
injury a consumer sustains as a proximate result of its 
breach of duty to the consumer, and various amounts of 
damages have been held excessive or not excessive. 

In refusing to let an inhabitant of a municipality 
to whom it owed the duty of supplying water have 
such water, a water company is liable m damages 
for whatever injury he may have sustained as a 
proximate result of the breach 83 The liability of 
a water company for failure to furnish water fit for 
drinking and bathing is not measured by whatever 
consumer has elected to pay in order to secure 
wholesome water from other sources, but only by 
the reasonable cost of accomplishing the desired 
result 8^ With respect to the amount awarded for 
improperly shutting off the supply of water, certain 
sums, under the circumstances, have been held ex- 
cessive85 or not excessive 86 

Inconvemence and annoyance in obtaining water, 
resulting from the shutting off of the supply87 or 
the refusal to supply water on application,88 m con¬ 
nection with proof of pecuniary loss or the loss of 
time and labor in securing water elsewhere form 
an item of recoverable damages 

§ 282. To Water Companies 

A municipality with authority to furnish water out¬ 
side its corporate limits may contract to supply it to a 


private utility operating a water plant outside the cor¬ 
porate limits, and the rights under such contract depend 
on its terms. 

A municipality owning and operating a water 
plant and having authority, subject to statutory 
limitations, to furnish service outside its corporate 
limits may contract with a private utility operating 
a water plant outside the corporate limits to sup¬ 
ply It with water 89 In entering into such contract 
the municipality and the utility act in the same ca¬ 
pacity as though the business in which they are en¬ 
gaged was not affected by a public interest ^6 The 
right to service under such contract depends entirely 
on the terms of the contract 81 Where a municipal¬ 
ity in supplying a water company beyond its limits 
IS not acting as a public utility but merely disposing 
of surplus water, in the absence of any contractual 
obligation to the contrary, the municipality may 
impose the requirement of storage reservoirs on 
the water company as a condition of such supply 82 
Where a contract by a municipality to furnish wa¬ 
ter to a water company does not specify or imply 
the time for which it is to continue, but is for an 
indefinite period, either party has the right to termi¬ 
nate it on reasonable notice to the other 83 What is 
a reasonable time has been held to constitute a 
matter within the authority of a state public service 
commission to determine 84 The authority vested 
in a state commission to regulate utilities does not 
authorize it to require a municipality to furnish wa¬ 
ter to a private utility beyond the zone undertaken 
to be served in the municipality's charter 85 

Contract between water companies. The right to 
service under a contract by which a water company 
undertakes to supply another water company with 
water depends on the terms of the contract reason¬ 
ably construed 86 


81 Ky—City of Hazard v Mmge, 
92 SW2d 768, 263 Ky 635. 

67 C J p 1232 note 69 

82. Pa—Peffer v Pennsylvania Wa¬ 
ter Co , 70 A 870, 221 Pa 578 

67 C J p 1232 note 70. 

83. Tenn —Crumley v Wautauga 
Water Co, 41 SW. 1068, 99 Tenn 
420- 

84 Ky—Vansant v Ashland Water¬ 
works Co, 255 SW. 132, 200 Ky 
586 

67 C J p 1232 note 74 

85, Miss —icksburg Waterworks 
Co V Dutton, 63 So 637, 98 Miss 
209 

67 C J p 1233 note 75 

86 . Mich—Ten Broek v. Miller, 216 
HW 385, 240 Mich 667, 66 ADR 
768 

67 CJ p 1233 note 76. 


87. Ala—Birmingham Water Works 
Co V Ferguson, 51 So 150, 164 
Ala 494 

67 C J p 1233 note 77 

88 . Ala —Alabama Water Co v 
Knowles, 124 So 96, 220 Ala. 61 

89 W Va —^Benwood-McMechen Wa¬ 
ter Co V City of Wheeling, 4 S E 
2d 300, 121 W Va 373 
Contract does not extend to public 
A contract by which city owning 
and operating water plant agreed to 
supply water to private utility oper- | 
ating plant in adjoining municipal¬ 
ity was confined to the two utilities 
and did not extend to the public serv¬ 
ed by each—Benwood-McMechen Wa¬ 
ter Co V City of Wheeling, supra 

90. WVa—^Benwood-McMechen Wa¬ 
ter Co V. City of Wheeling, supra 

91. W Va —^Benwood-McMechen Wa¬ 
ter Co V. City of Wheeling, supra 
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92. Or—^Richards v City of Port¬ 
land, 255 P 326, 121 Or 340 
93 WVa—Benwood-McMechen Wa¬ 
ter Co V City of Wheeling, 4 SE 
2d 300, 121 WVa 373 
City cannot abruptly terminate 

Where city and private utility en¬ 
tered into contract by which city 
agreed to sell water to private util¬ 
ity for an indefinite period, city could 
not abruptly terminate contract and’ 
discontinue services thereunder, but 
private utility was entitled to reason¬ 
able time to adjust its affairs to give 
public the services to which they 
were entitled —^Benwood-McMechen 
Water Co v City of Wheeling, supra 

94. WVa—Benwood-McMechen Wa¬ 
ter Co V City of Wheeling, supra. 

95. W Va —Benwood-McMechen Wa¬ 
ter Co V City of Wheeling, supra 

96. Cal —San Diego Water Ce. v. San 
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§ 283. Free Supply or Nominal Charge 

a By municipality 

b By water company 

a. By Mniucipality 

(1) In general 

(2) Statutory and charter limitations on 

right to charge 

(1) In General 

A municipality owning its own waterworks may fur¬ 
nish water for municipal, public, religious, educational^ 
or charitable purposes free, but generally speaking, an 
agreement to supply particular private consumers with 
water free of charge constitutes discrimination against 
consumers required to pay, and is void 

A municipality owning its own waterworks may 
furnish water for municipal, public, religious, educa¬ 
tional, or charitable purposes free In doing so, a 
municipality cannot be said to be unjustly discrim¬ 
inating against peisons required to pay for water 
service So, a municipality may furnish free wa¬ 
ter to a state institution within the municipality 
where such institution is of great public benefit, both 
to the municipality and its inhabitants However, 
under a statute authorizing a municipality with a 
waterw’orks system of its own to assess such rates 
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for the use of the water supplied by the waterw^orks 
as the common council or board of trustees shall 
deem just and expedient, it has been held that a 
city cannot agree to furnish water for a nominal 
sum to a state institution in considci ation of its 
location within the city ^ Where a hospital is en¬ 
titled to free water under a will establishing a water 
system, a water district succeeding to the rights of 
such s> stem is bound by the legacy ^ Public insti¬ 
tutions which do not belong to the city are not en¬ 
titled as a matter of right to be supplied wuth water 
free of charge ^ 

Supply to piivafc consumers Geneially speaking, 
an agreement of a municipality to supply particular 
private consumers with water free of charge con¬ 
stitutes discrimination against consumers required 
to pay,^ and is void as against public policy ^ Au¬ 
thority vested in a municipality to fix rates or to 
agree on prices does not allow it to give water free 
of charge ® However, a municipality may be re¬ 
quited by statute, or the terms of its charter, to 
furnish free water to all its inhabitants A mu¬ 
nicipality may, in consideration of a transfer of 
property to it, agree to furnish free water to the 
transferor 8 So, a municipality having pow’cr to 
enlarge its plants, to relocate its pipes, to acquire 


Diego Plume Co, 04 P 6o6, 100 Cal 
13 

67 C J p 1233 note 80 

97. Pla —City of Gainesville v 
Board of Control, 81 Po 2d 514 
Ohio—Coipus Juiis cited in State 
ex rel Mt Sinai Hospital of Cleve¬ 
land V Hickey, 30 HE 2d S02, 801, 
137 Ohio St 474 
fjT C J p 1233 note 82 
Consideration for promise to county 
Where law relating to status ot tax 
liens on property after it was ac- 
ciuired by a municipal corporation 
was unsettled at time county prom¬ 
ised to mark off tax roll all county 
and municipal taxes then due and 
unpaid on property acquired by mu¬ 
nicipality in consideration of prom¬ 
ise of city to furnish water to county 
couithouse free of charge as long as 
siLich property remained oft tax roll, 
promise of county and release of tax 
lien constituted sufficient considera¬ 
tion for city’s promise to furnish wa¬ 
ter free of charge—City of Belling¬ 
ham V Whatcom Countv, 245 P 2d 
1016, 40 Wash 2d 669 
Sigh school not charitable institu- 
tion 

A public high school supported 
by revenue derived from a levy of 
school taxes in a school district on 
property located therein was not a 
‘chaiitable institution"' within mean¬ 
ing of a municipal ordinance exempt¬ 
ing charitable institutions from pay¬ 


ment of water charges —Town of 
Cicero V Township High School Dist 
No 201, 20 NE2d 114, 299 Ill App 
237 

98. Okl —^Fretz \ City of Edmond, 
168 P SOO, 66 Okl 262. LRA1918C 
405 

Unifoimity and discrimination in 
rates geneially see infra § 297 

99. Okl —Fretz v City of Edmond, 
168 P 800, 66 Okl 262, LRA1918G 
405 

Obligation to supply university 
Where city agreed to furnish wa¬ 
ter to university without charge as 
an inducement to establishing uni¬ 
versity in that city, city was obli¬ 
gated to furnish water to university 
without charge for as long as uni¬ 
versity remained located in city — 
City of Gainesville v Board of Con¬ 
trol, Pla, 81 So 2d 514 
1- Ill —Eastern Illinois State Nor¬ 
mal School V City of Charleston, 
111 NE 673, 271 Ill 602, LRA 
1916D 991—City of Chicago v Uni¬ 
versity of Chicago, 81 N E 1138, 228 
Ill 605, 10 Ann Cas 669 

2. Philippine—San Juan de Dios 
Hospital V Metropolitan Water 
District, 54 Philippine 174 

67 C J p 1233 note 86. 

3. Mich—Detroit Water Com’rs v 
Detroit Board of Education, 100 N 
W 455, 137 Mich 245, 

67 C J p 1233 note 87 
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4. Pa—American Aniline Products 

V City of Lock Haven, 135 A 726, 
288 Pa 420, 50 ALR 121 

5. Mo —Kirksville Light, Power & 
Ice Co V City of Kirksville, 141 
SW 484, 159 Mo App 460 

Pa—^American Aniline Products v 
City of Lock Haven, 135 A 726, 288 
Pa 420, 50 A L R 121 
67 C J p 1226 note 59, p 1233 note 88 

6. Pa—American Aniline Pioducts 

V City of Lock Haven, supra 

7. Cal—Page v City of Santa Rosa, 
65 P2d 775, 8 Cal 2d 311 

Statutory and charter limitations on 
right to charge see infra subsection 
a (2) of this section 
landlord cannot assert tenant’s right 
Landlord held not entitled to re- 
quiie municipality to furnish water 
free to his tenants under chartei 
provision of municipality requiring 
that a reasonable quantity of water 
be supplied free for domestic quanti¬ 
ty use to its ''inhabitants,” since ten¬ 
ants were "inhabitants" within char¬ 
ter provision, water was supplied to 
them in that capacity, and they would 
be responsible for any excess use 
while landlord would not—^Page v 
City of Santa Rosa, supra 

8 Kan—City of lola, Allen County 

V Lytle, 187 P 2d 378, 164 Kan 33 
Utah —East Mill Ci eek Water Co v 

Salt Lake City, 159 P 2d 863, 108 
Utah 316. 
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locations for such purposes, and to enter into con¬ 
tract which may be necessary to carry out the pur¬ 
pose of supplying its inhabitants with water, may, 
as part consideration for the grant to it of rights 
of way for its mams in another municipality, con¬ 
tract to furnish water from such mams to the own¬ 
ers or occupants of the tracts through which the 
rights of way run ,9 and the consent of the other 
municipality need not be obtained The extent 
of the right to free water under a contract between 
a municipality and a private consumer depends on 
the terms of the agreement reasonably construed 
A municipality may also be authorized to furnish 
free water to private consumers whose own supply 
of water has been destroyed or rendered useless by 
the municipality A municipality acquiring a w'a- 
ter system from one who purchased it from the 
owners under a contract and conveyance reserving 
and excepting a portion thereof and the water flow¬ 
ing therein for certain purposes has been held not 
entitled to collect rent for the use of water for the 
purposes specified,and failure to collect such rent 
has been held not to constitute a preference w^hich 
IS prohibited by statute Where there has been a 
concession of free water m acknowledgment of the 
gift of certain lands, and where, by statute, a water 
disliict IS directed to assume all the obligations of 
Its predecessor, such district must continue the 
gratuitous supply In the absence of statutory 
authority a municipality may not bind itself by con- 
tiact to furnish water free of charge to private pei- 
sons for an indefinite period,oi for a definite 
period extending far into the future 


Prescriptive f?ght to free supply. Where a school 
district claimed a right to receive free water from 
a municipality by virtue of exemption from taxation, 
not by the assertion of rights hostile to the mu¬ 
nicipality, it acquired no prescriptive right to the 
gratuitous use of water 

Purchase of plant of water company A city, pur¬ 
chasing the plant but not the franchise of a w’atcr 
company, does not assume the duty of furnishing a 
free supply of w^ater imposed on the company liy 
its franchise from the legislature nor does the 
purchase of the plant of a waiter company, under 
contract with the city to lurnish water without 
charge to public schools, impose on the city itself 
the obligation to continue to supply such water with¬ 
out charge 20 

(2) Statutory and Charter Limitations on 
Right to Charge 

The legislature in the absence of any constitutional 
limitation may prohibit a municipality from making any 
charge for water supplied to certain institutions, but 
statutes so providing will be strictly construed. 

The legislature, in the absence of any constitu¬ 
tional limitation, may prohibit a municipality or the 
trustees of a municipal waterw^orks from making 
any charge for water supplied to certain institu- 
tions,2i such as churches,” or a state hospital 
How^ever, such statutes,2 ^ or more specifically, stat¬ 
utes prohibiting a municipality or its waterw^orks 
from making a charge for supplying water to 
charitable institutions,25 or collecting compensation 


9. N J —Kearny v Bayonne, 107 A 
169, 90 N JEq 499 

10. N J —^Kearny v Bayonne, su¬ 
pra 

11. Kan —City of lola, Allen County 
V Lytle, 187 P2d 378, 164 Kan 
33 

Utah —East Mill Creek Water Co v 
Salt Lake City, 159 P 2d 863, 108 
Utah 315 

Contracts with, or for benefit of, pri¬ 
vate consumers generally see supra 
§ 279 

12 . Ala—City of Roanoke v John¬ 
son, 158 So 182, 229 Ala 496 

Not discnmlnatloii among arbitrary 
class 

City's ordinance contract to fur¬ 
nish free water to persons whose 
wells were rendered useless by seep¬ 
age from city’s water basin held not 
to constitute discrimination as to 
rates among arbitrary class —City of 
Roanoke v Johnson, supra 

13. Wash—^Duus v Town of Ephra- 
ta, 128 P2d 610 14 Wash 2d 426. 
reheard 134 P 2d 722, 14 Wash 2d 
426 


14. Wash—Duus v Town of Ephra- 
ta, supia 

15. Philippine—La Sagrada Orden, 
etc V Metropolitan Water Dist, 44 
Philippine 292 

16. Ga —Screws v City of Atlanta, 

8 SB2d 16, 189 Ga 839—Horkan 
V Moultiie, 71 SE 785, 136 Ga 561 

17. Twenty-five year lease 

Where a municipality leases certain 
property for a teim of twenty-five 
years, a provision of such contract 
obligating the city to supply the 
leased premises with free water dur¬ 
ing the term of the lease is not au¬ 
thorized by statutory authoiity to 
lease the premises and is void in the 
absence of statutory authority — 
Screws v Cilv of Atlanta, 8 S E 2d 
16, 189 Ga 839 

18. Pa —School Dist of Bedford 
Borough V Schnably, 89 Pa Super 
486 

19. Ala —Mobile v Mobile County, 
53 So 793, 169 Ala 539 

20 N C —Board of Trustees of Hen- 
» derson Graded Schools v City of 
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Hendeisson, 146 SE 808, 196 NC 
687 

21 NY —Bay Ridge Reformed 
(Dutch) Church v City of New 
York, 146 NYS 1014, 162 App 
Div 49 

Right to charge tor water service 
generally see infra § 285 

Uniformity and discrimination as to 
rates generally see infra § 297 

22. NY—Bay Ridge Refoimcd 
(Dutch) Church v City of New 
York, supra 

67 C J p 1234 note 94 

23. Ohio —Gallipolis v Gallipohs 
Water Woiks, 4 Ohio S & C P 101, 

2 Ohio NP 161 

24. Ohio —Board of Education of 
City School Dist of Columbus v 
City of Columbus, 160 NE 902, 
118 Ohio St 295 

25. Ohio—^X’lllage of Euclid v Camp 
Wise Ass’n, 131 NB 349, 102 Ohio 
St 207 

Statute invalid as discriim]Latoi*y 

A statute, in so far as it imposes 

the obligation of furnishing tree wa¬ 
ter service to charitable institutions 
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for furnishing water to public school buildings,^® 
hospitals,owners of private fire lines,28 or against 
the fire department for supplying or installing fire 
hydrants,29 have been held to violate a constitutional 
provision authorizing municipal corporations to ac¬ 
quire and operate waterworks While water rates 
may not be, strictly speaking, taxes, as discussed 
infra § 284, for the puipose of construing an exemp¬ 
tion statute, regular water rates must be deemed to 
be in the nature of a general tax and, inasmuch as 
exemptions from taxation of a general nature are 
not favored, a statute authorizing such exemption 
will be strictly construed 30 A provision in the 
charter of a city that water is to be supplied without 
charge to *'the several hospitals, orphan asylums, 
and all other charitable and benevolent corpora¬ 
tions, societies, and institutions’^ has been held to be 
limited to the class specifically named A city 
water board, in the absence of an express provision 
in the charter requiring the city or its departments 
to pay water rents, may not charge the city or any 
department for water ^2 

h. By Water Company 

(1) Under statute 

(2) Under contract 

(1) Under Statute 

The legislature may require water companies to fur¬ 
nish the municipalities in which they exercise their 
franchises water for public purposes without charge. 


The legislature may require water companies to 
furnish the municipalities in which they exercise 
their franchises water for public purposes without 
charge.A city cannot object to a change in the 
statutory obligations of water companies which re¬ 
lieves them of a duty to furnish water without 
charge for extinguishing fires and imposes on them 
the duty to furnish such water at reasonable rates 34 

(2) Under Contract 

A water company may contract for free water serv¬ 
ice to a municipality, public institutions, and private 
consumers. 

Where a city is authorized to contract for a wa¬ 
ter supply, as discussed supra § 265, it may stipulate 
that no charge shall be made for city purposes,35 
or it may require the water company to furnish a 
free supply to public institutions 38 Thus, a mu¬ 
nicipality, leasing its waterworks, may stipulate 
with the lessee for a free supply to certain public 
institutions 37 a municipality, under its contract 
with the water company, may provide that no charge 
shall be made for water furnished for the purpose 
of extinguishing fires, 38 for sprinkling streets, wa¬ 
tering parks, flushing sewers, and other municipal 
uses,39 and for a public fountain for watering ani¬ 
mals,^® and It may stipulate for a free supply to 
schools,including parochial schools, ^2 and church¬ 
es ^ 3 At common law, a contract for free supply of 


on municipalities owning- or operating 
-water-works, discriminates against 
-them and is to that extent invalid, 
whei e a subsequent constitutional 
provision authorizes municipal cor¬ 
porations to acquire and operate wa- 
teiwoiks free from any such restric¬ 
tion —Village of Euclid v Camp Wise 
Ass'n, X31 NE 349, 102 Ohio St 207 

26 Ohio —Board of Education of 
City School Dist of Columbus v 
City of Columbus, 160 NE 902, 118 
Ohio St 295, overruling City of 
East Cleveland v Board of Educa¬ 
tion of City School Dist of East 
Cleveland, 148 NE 360. 112 Ohio 
St 607 

^7. Ohio —Kasch v Peoples Hospital 
Co , 6 N E 2d 1020, 64 Ohio App 
80, appeal dismissed Kasch on Be¬ 
half of City of Akron v Peoples 
Hospital Co, 2 NE2d 778, 131 
Ohio St 286 

^8. Ohio—^Wayne Furniture Co v 
City of Bayton, 14 Ohio Supp 131, 
appeal dismissed 66 NE2d 808, 143 
Ohio St 517, affirmed, App. 57 N 
E2d 667 

.29. Ohio—^Alcorn v Deckebach, 166 
NE 597, 31 Ohio App 142 

80. N T —In re Toung Women's 
Christian Assoc, of Brooklyn, 141 


NTS 138, 156 AppDiv 295, af¬ 
firmed 102 NE 1118, 209 NT 534 
67 C J p 1234 note 2 

31. NT—People v Willis, 52 NTS 
739, 23 Misc 545, affirmed 53 NTS 
1111, 32 App Div 626 

67 C J p 1234 note 3 

32. N T —People v Barrows, 124 N 
YS 270, 140 AppBiv 24, affirmed 
97 NE 1113, 204 NT 664 

33. Idaho —Boise City v Artesian 
Hot, etc, Water Co, 39 P 562, 4 
Idaho 351, modified on other 
grounds 39 P 666, 4 Idaho 392 

67 C J p 1234 note 5. 

Statute held luapplicahle to city 
not within statutory classification — 
Electric Plant Board of City of May- 
field V City of Mayfield, 185 S W 2d 
411, 299 Ky 376 

34. US —Boise Artesian Hot & Cold 
Water Co v Boise City, Idaho, 33 
set 997, 230 US 84, 67 L Ed 1400 

67 C J p 1234 note 6. 

35 N M —^Water Supply Co of Al¬ 
buquerque V City of Albuquerque, 
128 P 77, X7 NM. 326, 43 ERA, 
NS, 439 

35. Iowa—Le Mars Independent 
School Dist V Le Mars City Water, 
etc, Co, 107 NW 944, 131 Iowa 
14. 10 LR A,NS , 859. 
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N C —Henderson Water Co v Hen¬ 
derson Graded Schools, 66 S E 927, 
161 NC 171 
67 C J p 1234 note 11 

37. N T —St Patrick's Church Soc 

V Heermans, 124 NTS 706, 68 
Misc 487 

38. NY—^Walton Water Co v Vil¬ 
lage of Walton, 143 NE 786, 238 
NT 46, reargument denied 144 N 
E 889. 238 NT 555 

67 C J p 12S4 note 13 

39. Mich—Detroit Water Com'rs v 
Detroit Citizens' St R Co, 90 N 
W 657, 91 NW 171, 131 Mich 1 

67 C J p 1236 note 14 

40. NM—^Water Supply Co of Al¬ 
buquerque V City of Albuquerque. 
128 P 77, 17 NM 326, 43 ERA. 
NS, 439 

67 C J p 1235 note 15 

41. Iowa—Le Mars Independent 
School Dist. V Le Mars City Water, 
etc, Co, 107 NW 944, 131 Iowa 
14. 10 LRA.NS, 859. 

67 C J p 1235 note 16 

42. NY —St Patrick's Church Soc 

V Heermans, 124 N.T S, 706, 68 
Misc 487 

67 C J p 1236 note 17 

43. Ohio —M E Church v Ashtabu¬ 
la Water Co, 20 Ohio Cir Ct 578, 
10 Ohio Cir Dec. 648. 



94 C. J. S. 


u ater to a municipality is not illegal as discriminat¬ 
ing against other users nor is a contract to sup¬ 
ply a city with water for a certain rental for a pe¬ 
riod of twenty years, and thereafter the supply to 
he free, illegal as a discrimination by a public util¬ 
ity, where the permanent supply is paid for in twen¬ 
ty installments instead of annually A statute 
forbidding unreasonable preferences and making it 
unlawful for any corporation to receive any dis¬ 
crimination in respect to the service of a public 
utility has been held to be a prospective, and not a 
retroactive, statute, which does not invalidate a 
contract previously made for the free supply of 
water to a municipality Whether or not the con- 
tiact in question imposes an obligation to furnish 
water without charge,and if it docs, the scope 
and extent of the obligation imposed,^8 depend on 
the terms of the contract construed in accordance 
with, the rules governing the construction of con- 
tiacts generally. After a contract between a mu¬ 
nicipality and a water company has been entered 
into, another municipality, to which the former is 
annexed, cannot arbitrarily provide by ordinance 
for the free supply of water to charitable, religious, 
and educational institutions 

P)ivatc consumers A water company may con¬ 
tract to furnish free water to a private consumer 
The rules governing the construction and operation 
of contracts generally are applicable in determining 
the construction and operation of such contracts 

F WATER RENTS OR RATES AN! 

§ 284. In General 

Municipal charges for water are generally not taxes, 
unless made so by the legislature. 


WATERS §§ 283-284 

Regulation by state Although a municipality, 
as authorized by a general provision of its charter, 
may contract with a water company for free water 
for certain municipal purposes in consideration of 
the damage caused the city by the disturbance and 
excavation of street improvements by the installa¬ 
tion of the water mams, such provision is subject to 
the action of the state, which, through its public 
service commission, may invalidate such provision 
as a discrimination against the paying patrons of 
the company a contract between a municipality 
and a company, under which, after a certain period, 
the company is to install and maintain fire hydrants 
without charge to the city, is not exclusively a 
proprietary matter on the part of the city but one 
in which the general public has an interest, and the 
city, as much a customer of the company as any 
private consumer, is subject to the jurisdiction of a 
public service commission, which may order the 
company to discontinue its free service and make a 
certain charge Howxver, a statute with respect 
to the regulation of rates of a water company by the 
department of public works gives the department no 
authority to abrogate the provision in the franchise 
of a company from a municipality providing for the 
free supply of water for certain municipal purposes, 
where ^'contract,” as used in such section, refers to 
contracts with ^‘person’' or '^corporation,^' which 
words, as defined by statute, do not include a mu¬ 
nicipal corporation 

OTHER CHARGES TO CONSUMERS 

'‘Water rents" and “water rates” have been held 
to be synonymous terms,which may designate 
either a tax or compensation for water service 


44. Me —City of Belfast v Belfast 
Water Co , 98 A 738, 115 Me 231, 
LRA1917B 908 
67 C J p 1235 note 19 

45 Me—City of Belfast v Belfast 
Water Co , supra 

46 Me —City of Belfast v Belfast 
Water Co , supra 

47 Clear laaiguagfe of contract held 
to nesrative claim that contract pro¬ 
vided for free water—-New Haven 
Water Co v City of New Haven, 40 
A 2d 763, 131 Conn 466 

48 Nev—Ely Water Co v White 
Pine County, 151 P 335, 38 Nev 
472, LR A 1916D 431 

67 C J p 1235 note 22 
46- Ill —Chicag-o v Rogers Park 
Water Co, 73 NB 375, 214 Ill 
212 

50. N H —Colebrook Water Co v 
Parsons, 186 A 14, 88 NH 217 

94 C J S —11 


N T —Kemp v Owego Water Works, 
45 N Y S 2d 794, 267 App Div 849 

51 NH—Colebrook Water Co v 
Parsons, 186 A 14, 88 NH 217 

Successors entitled to free water 
Where deed of sale conveying part 
of grantor’s land to water company 
provided that, if water company 
should destroy a spring situated on 
grantor’s premises by constructing 
water reservoir, it should furnish 
grantor and her heirs forever, from 
its waterworks, an amount equal to 
that supplied by spring, all succes¬ 
sors in title of grantor were entitled 
to free water in perpetuity where 
water company had destroyed spring 
by construction of water reservoir — 
Kemp V Owego Water Works, 46 N Y 
S 2d 794. 267 ApP Piv 849 

52 W Va —City of Charleston v 
Public Service Commission, 103 S 
E 673, 86 W Va 636 

161 


Propriety and regulation of rates of 
water companies generally see in¬ 
fra §§ 291-296 

Uniformity and discrimination as to 
rates generally see infra § 297 

53 Or—City of Hillsboro v Public 
Service Commission of Oregon, 187 
P 617, 192 P 390, 97 Or 320, error 
dismissed 41 S Ct 323, 255 US 562, 
65 LEd 787 

54. Wash—Monroe Water Co v 
Town of Monroe, 237 P 99 6, 135 
Wash 356 

55 Me —PeDepscot Paper Co v 

Town of Lisbon, 142 A 194, 197, 127 
Me 161 

67 C J p 1236 note 28 

56. N C —McNeal Pipe, etc , Co v 
Howland, 16 S E 857, 111 N C 615, 
624, 20 LR A 743 
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§ 284 WATERS 


Where there is ambiguity, a water company’s 
rule affecting charges should be construed against 
the company which framed it and in favor of the 
consumer ^7 

As applied to chatges of miinicipahty opctatinq 
ivatcr system Water rents or water rates fixed by 
municipal ordinance for service from a water 
system owned and opciated by a municipal corpora¬ 
tion, while they have been referred to as taxes, 


are ordinaril\ not taxes, but simply the price 
charged for the service or for the water as a 
commodity,noi arc they assessments^® or substi¬ 
tutes for taxes The transaction is merely a 
voluntary sale and purchase of such quantity of 
water or such service as the consumer chooses to 
buy,®2 and his duly or obligation to pay the charges 
therefore rest not on the taxing power but rather 
on contract,®^ such contractual relation does not 


57 Pa—Levistown-Rtiedbv jlle Wa¬ 
ter Co V Public Service Commis¬ 
sion, 169 A 40b, 111 Pa Super 21 

58. ]Sr Y —^Weiskopf v City of Sara¬ 
toga Springs, 279 NTS 878, 244 
App Div 417, leversed on other 
grounds 200 NE 269 NY 634 

59 US—^Warrenville State Bank v 
Farmington Tp, DC Mich , 81 F 
Supp 101, affirmed. CA, 183 F 2d 
260 

Idaho —Schmidt v Village of Kim¬ 
berly, 256 P2d 515, 74 Idaho 48 
Ill—People ex rel Biockamp v 
Schiitz Brewing Co, 103 NE 555, 
261 III 22—Chicago v Northwest¬ 
ern Mut Li Ins Co, 75 NB 803, 
218 Ill 40, 1 D R A ,N S . 770— 
Town of Cicero v Township High 
School Dist No 201, 20 NE 2d 114, 
299 Ill App 237 

Md —Home Owners* Loan Corp of 
Washington, D C, v Major and 
City Council of Baltimore, 3 A 2d 
747, 175 Md 676 

N H —Chicopee Mfg Corp v Man¬ 
chester Board of Water Com'rs, 81 
A 2d 837, 97 NH 109—'WTiitefield 
Village Fire District \ Bobst, 39 
A 2d 566, 93 NH 329 
NY—Rupeisam Realty Corp v Lar- 
peg Realty Corp, 3 N Y S 2d 840, 
253 App Div 695 —^Dunbar v City 
of New York, 164 NTS 519, 177 
App Div 647, affirmed 119 N E 103 9, 
223 NY 597, affirmed 40 S Ct 250, 
351 US 516, 64 L Ed 384—City of 
New York v Idlewild Beach Co, 43 
NTS 2d 567 182 Misc 205, affirmed 
50 NYS2d 311, 182 Misc 213 
Ohio— Corpus Juris cited iu City of 
Niles V Union Ice Corporation, 12 
NE2d 483, 489, 133 Ohio St 169 
Pa—Shirk v City of Lancaster, 169 
A 557, 313 Pa 158, 90 ALR 68S 
—Jolly V Monaca Borough, 65 A 
809, 216 Pa 345—Roma E Provincia 
Building & Loan Ass’n v Penza, 
175 A 430, 115 Pa Super 201— 

Provident Tiust Co of Philadelphia 
V Judicial Building & Loan Ass’n, 
171 A 287, 112 Pa Supei 352—City 
of Philadelphia v Philadelphia & 
Reading R Co, 62 Pa Dist & Co 
434—Rankin v Chester Municipal 
Authority, Com PI, 3 6 Del Co 144 
affirmed 68 A 2d 458,’ 165 Pa Super 
438 . 

S C —Simons v City Council of 


Charleston, 187 SE 545, 181 SC 
353 

67 C J p 1236 note 32 
Municipal water systems in general 
see supra 234—242 

Charge for couuectioii to main.; tap¬ 
ping charge 

Wis—City of De Peie v Public Serv¬ 
ice Commission, 63 N W 2d 764, 266 
Wis 319 

Service to noxuesidents 

Charge foi water seivice furnished 
by city to residents of territory out¬ 
side City was held not a tax subject 
to rules governing taxation—Collier 

V City of Atlanta, 173 SE 853, 178 
Ga 575 

Municipal waterworks as commercial 
enterprise 

The conduct of a municipal water¬ 
works is a commercial enterprise, 
and its charges are for a commodity 
sold and are not taxes which are 
levied for the support of the govern¬ 
ment —Whitefield Village Fire Dist 

V Bobst, 39 A 2d 566, 93 N H 229 
Where city owned all shares of 

capital stock of water company, wa¬ 
ter rent was not objectionable on 
ground that it constituted a special 
tax collected by nontaxing agent of 
city—Dolan v Louisville Water Co, 
174 SW2d 425, 295 Ky 291 
Purchase at mortgage foreclosure 
sale 

Water service charges by munici¬ 
pality against mortgagors were not, 
in ordinary sense of the word, taxes 
for which the Home Owners' Loan 
Corporation would be liable after 
buying realty at mortgage foreclo¬ 
sure sale—Home Owners’ Loan Corp 
of Washington, D C, v Mayor and 
City Council of Baltimore, 3 A 2d 747, 
176 Md 676 

60. Md—Home Owneis’ Loan Corp 
of Washington, D C, v Mayor and 
City Council of Baltimore, supra 
N Y —Rupersam Realty Corp v 

Larpeg Realty Coi p , 3 N Y S 2d 
I 840, 253 App Div 695 
Wis —City of De Pei e v Public Serv¬ 
ice Commission, 63 N W 2d 764, 266 
Wis 319 

“Assess” as meaning “establish” 

(1) The word "‘assess," as used in 
statute authorizing village board of 
trustees of public aftairs to "assess" 
vvatei rents for purpose of paying 
expenses of waterwoiks owned by 
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Village means no more than “estab¬ 
lish "—Home Owners’ Loan Corp v 
Tyson, 12 N E 2d 478, 133 Ohio St 
181 

(2) Establishment of rates genei- 
ally see infra § 286 

61. Pa—Shiik \ City of Lancastei, 
169 A 557, 313 Pa 158, 90 ALR 
688—Provident Trust Co of Phil¬ 
adelphia V Judicial Building & 
Loan Ass’n, 171 A 287, 112 Pa Su¬ 
per 352 

62- NY—New York University v’ 
American Book Co, 90 NE 819 
197 NY 294—Pines v Tiaktman, 
178 NYS 90, 189 App Div 904 
"The obligation to pay for the use 
of 'water supplied by the city, meas¬ 
ured by meter, is that of one who 
makes a voluntary purchase "—City 
of New York v Idlewild Beach Co , 
43 NYS 2d 567. 570, 182 Misc 205, 
affirmed 50 N Y S 2d 341, 182 Misc 
213 

Charge for connection to maon 
Wis—City ot De Pere v Public Serv¬ 
ice Commission, 63 NW2d 764, 266 
Wis 319 

63. Ill —People ex rel Brockamp v^ 
Schlitz Brewing Co, 103 NE 555, 
261 Ill 22—Town of Cicero v 
Township High School Dist No 
201. 20 NE2d 114, 299 Ill App 237 
NJ—Bea v Turner & Co , 169 A 832, 
115 N JEq 189 

N Y —Security Bldg & Loan Ass'n v 
City of Oswego, 18 N Y S 2d 511, 
259 App Div 42, affirmed Security 
Bldg & Loan Ass’n v Carey, 36 
NE2d 690, 286 NY 646—City of 
New York v Idlewild Beach Co, 
43 NYS 2d 667, 182 Misc 205, af¬ 
firmed 50 NYS 2d 341, 182 Misc 
213 

Pa —City of Philadelphia v Phila¬ 
delphia & Beading R Co, 62 Pa 
Dist & Co 434 
67 C J p 1236 note 34 
ZTotice as to nonuse of meter 

Where water commissioner charg¬ 
ed contractor for water used on ba¬ 
sis of amount of masonry and plas¬ 
tering being used, as authorized by 
ordinance, because meter had been 
tampered with, charges did not con¬ 
stitute taxes but were based on con¬ 
tract, especially where contractor ex¬ 
pressly applied to be supplied with 
water "subject to city ordinance,” 
hence contractor was not entitled to 
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gi-ve the municipality the authority or power to 
collect water charges as delinquent taxes 

However, it has been held that water rents and 
charges may be collected cither as taxes or as com¬ 
pensation for water consumed The legislature 
may, unless hampered by constitutional restrictions, 
bung compensation for water furnished by a mu¬ 
nicipality within the categor> of a tax,^^* and, 
where the rate is established w’lth respect to the 
dimensions, value, use, and exposure of buildings, 
and the like, and is required to be paid regardless 
of the quantity of water used, or whether any 
water is used, such rate is a tax 67 Water rates 
or charges by a municipality are not classed as taxes 
so long as their use is limited to waterworks pur¬ 
poses enumerated m the statute,but if they are 
employed as a mere device to lessen the burden of 
taxation for general governmental purposes, then 
such funds should be considered in the category of 
taxes 69 Charges for the use of water, as a general 
rule, are governed by principles somewhat different 
from those regulating and controlling the imposition 
of taxes '^9 


WATERS §§ 284-285 

Water rents have been held not municipal claims 
within a statute relating thereto,nor are they 
improvements'^*^ or municipal improvements.'^^ Like¬ 
wise, water rent, unless made so by statute or con¬ 
tract, is not a ground rent,*^^ a levy,a public 
debt,*^® or a charge 

Pc)nutting customers to read meters A water 
compan> should, at the reasonable request of its cus¬ 
tomers, permit them to read the meters,*^^ and on 
proper showing may be compelled to do so,’^9 but 
the company is not required to furnish them with 
keys required for access to the meters 80 

§ 285. Right to Charge for Water Service 

A municipality has a right to charge for water sup¬ 
plied by it 

A municipal corporation operating a water sys¬ 
tem has a right, the same as a private water corpora¬ 
tion, to charge consumers for water supplied to 
them,8i jjiay properly, in its proprietary ca¬ 

pacity as operator of the water system, make a 


notice that meter readings would no 
longer be used as basis for charges — 
Parsons Const Corp v City of New 
York, 298 NTS 276, 163 Misc 932 

64 Ill—People ex rel Biockamp v 
Schlitz Brewing Co, 103 N E 555, 
261 Ill 22—Town of Cicero \ 
Township High School Dist No 
201, 20 NE 2d 114, 299 Ill App 237 

65 NY —Sayer v City of New 
York, 101 NE 764, 208 NY 159— 
Security Bldg & Loan A&s’n \ 
City of Oswego, 18 N Y S 2d 511, 

259 App Div 42, affiimed Secuiit\ 
Bldg & Loan Ass'n v Carey, jb N 
E2d 690, 286 NT 646 

66. US—McDowell v City of Bai- 
berton, CCAOhio, 38 F 2d 786 

67. N T —Parsons Const Cot p v 
City of New York, 298 NYS 276, 
163 Misc 932 

67 C J p 1236 note 36 
Charge for <<batlL&” 

An extra or miscellaneous water 
rate or charge, imposed by city or¬ 
dinance for “baths” where water sup¬ 
ply IS not metered, and not based on 
the quantity of water consumed, is a 
tax, which IS without statutory au¬ 
thority, and hence void as applied to 
washtubs in private apartments — 
Effell Realty Corp v City of New 
York, 299 NYS 373, 165 Misc 176, 
afhnn^d 11 N Y S 2d 260, 256 App Di\ 
972, affirmed 24 N E 2d 978, 282 NY 
541 

68. US —^Warrenville State Bank v 
Farmington Tp , D C Mich , 81 F 
Supp 101, affirmed, C A, 185 F 2d 

260 


Ohio—Himebaugh v City of Canton, 
61 NE 2d 483, 145 Ohio St 237 

69 US —Warrenville State Bank v 
Faimington Tp , D C Mich , 81 F 
Supp 101, affiimed, CA, 185 F 2d 
260 

Ohio—Himebaugh v Cit> of Canton, 
61 NE2d 483, 115 Ohio St 337 

70 NY —^Weiskopf v City of Sara¬ 
toga Springs, 279 NYS 878, 244 
App Div 417 reversed on other 
grounds, 200 NE 33, 269 N T 634 

71. Pa —Provident Trust Co of 

Philadelphia v Judicial Building & 
Loan Ass’n, 171 A 387, 113 Pa Su¬ 
per 352 

72 Pa —Provident Trust Co of 

Philadelphia v Judicial Building 
& Loan Ass'n, supra 

Time of use as not completiou of im¬ 
provement 

Time of using or consuming water 
is not “completion of improvement,” 
within statute authorizing city to sue 
in assumpsit on municipal claims — 
Provident Trust Co of Philadelphia 
\ Judicial Building & Loan Ass'n, 
supra 

73 Pa —Provident Trust Co of 
Philadelphia v Judicial Building & 
Loan Ass’n, supra 

74. Md —Home Owners’ Loan Corp 
of Washington, D C, v Mayor and 
City Council of Baltimoi e, 3 A 2d 
747, 176 Md 676 

75 Md —Home Owners’ Loan Corp 
of Washington, D C, v Mayor and 
City Council of Baltimore, supra 

76. Md—Home Owners’ Loan Corp 
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of Washington, D C , v Mayor and 
City Council of Baltimore, supra 

77. Md —Home Owners’ Loan Corp 
of Washington, D C, v Ma^'or and 
City Council of Baltimore, supra 

78. Kj- —Combs v Prestonsburg 
Water Co, 84 S W 2d 15, 260 Ky 
169 

79. Ky—Combs v Prestonsburg 
Water Co , supi a 

80- Ky —Combs v. Prestonsburg 
Water Co , supi a 

81- Ill—People ex lel Brockamp v 
Schlitz Brewing Co, 103 NE 555, 
261 Ill 22—Town of Cicero "v 
Towmship High School Dist No 
201, 20 NE2d 114, 299 Ill App 237 

NY—Faisons Const Corp v City 
ot New York, 298 NYS 276, 163 
Misc 933 

Pa —City of Philadelphia v Philadel¬ 
phia & Reading R Co , 62 Pa Dist 
& Co 434 

Utah—East Mill Creek Water Co v 
Salt Lake City, 159 P 2d 863, 108 
Utah 315 

67 C J p 1237 note 38 
Right and duty to furnish fiee serv¬ 
ice or service at nominal charge 
see supra § 283 

“The city is entitled to be paid for 
water that it supplies to any one ”— 
City of New York v Psaty & Fuhi- 
man, 3 N Y S Sd 230, 232, 166 Misc 
938 

Reasonable mles for payment 

Watejr company,-whether privately 
or publicly owned, has right to re¬ 
quire compliance with reasonable 
rules for payment of 6ums due for 



§ 285 WATERS 

charge for water furnished itself in its govern¬ 
mental or public capacity 

Inasmuch as rates for water seivice from a mu¬ 
nicipal water system are not, ordinarily, a tax, as 
discussed supra § 284, a municipality may charge for 
water furnished to a school district, or to a charit¬ 
able or eleemosynary institution, even though such 
institution is exempt from taxation but, for the 
same reason, it can make no charge for water sup¬ 
ply where there is no contract for service, and no 
service has been supplied Likewise, a munici¬ 
pality cannot collect a water charge \\here no water 
IS furnished and none is available 86 

The question whether a water company has a 
right to make a charge for a particular type of 
service has been held to be within the jurisdiction 
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of a superior court 8*^ 

Right to cliaige as franchise The right to collect 
compensation for the use of water has been held a 
franchise 88 

Charge for fife pfotcction seivice Where it is 
established that there is some reasonable basis for 
charging for fire protection service because it is an 
additional service, a municipal waterworks cannot 
be required to perform such service without com¬ 
pensation,89 so, water service for private fire 
protection has been held to confer a special benefit 
for which persons protected can be charged, where 
the charge is not unreasonable 90 Even though a 
water company is bound by contract or otherwise 
to furnish a municipal corporation with water for 
fire protection, it is entitled to charge a private con- 


service to customers—Schultz v 
Town of Lakeport, 54 P 2d 1110, 55 
P2d 485, 5 Cal 2d 377, 108 ALR 
1168 

Service to nonresidents 
Ga—Collier v City of Atlanta, 173 
S E 853, 178 Ga 575 
Effect of void ordinance fixing' rates 
A consumer of water is under duty 
to pay a reasonable rate for such use, 
even though the ordinance undertak¬ 
ing to fix rates is void—^Almaras v 
City of Hattiesburg. ISO So 392, 181 
Miss 752 

Etfect of reservation and exception 
in sale 

Where contract for sale of water 
system, supplied from springs on 
sellers’ farm, “reserved” and “except¬ 
ed” pipe lines to sellers’ “buildings” 
and 'water flowing therein for domes¬ 
tic, stock watering, garden, and lawn 
purposes only without charge to sell¬ 
ers, a town, acquiring system from 
huyei, had no right to collect rent 
for use of water for such purposes 
from ov^nei of land excepted from 
con\e>ance of farm to another — 
Duus V Town of Ephrata, 128 P 2d 
510, 14 Wash 2d 426, reheard 134 P 
2d 722, 14 Wash 2d 426 

82 Wash—Uhler v City of Olym¬ 
pia, 151 P 117, 152 P 998, 87 Wash 

1 

“The supply of city owned water to 
the inhabitants thereof is a ‘gov¬ 
ernmental function’ of a public serv¬ 
ice character for which [the 

city] is entitled to compensation fix¬ 
ed by law”—Paisons Const Corp v 
City of New York, 298 N Y S 276, 285, 
163 Misc 932 

Charging' electiio hoard with tax 
eatuvalents 

A fourth-class city has right to re¬ 
quire its electric board, in operation 
of municipal waterworks, acquired 
from a private utility corporation, to 
pay to city reasonable tax equiva¬ 
lents, and may charge such amounts 


as operating expenses m computa¬ 
tion of net earnings of waterworks, 
and use earnings so computed as a 
basis for possible reduction of rates 
—Electric Plant Board of City of 
Mayfield v City of Mayfield, 185 SW 
2d 411, 299 Ky 375 

83. La—Amite City v Tangipahoa 
Parish School Board, 123 So 419, 11 
LaApp 309 

Pa —School Dist of Bedford Borough 
V Schnably, 89 Pa Super 486 
84 Pa—City of Pittsburgh v Phel¬ 
an, 85 Pa Supei 548 
85. N J —^Austin v Mayor and Com¬ 
mon Council of Borough of Union 
Beach, 160 A 318, 10 NJMisc 670 

SQ Pa —City of Philadelphia v 
Philadelphia Reading R Co , 62 
Pa Dist & Co 434 
Private garages without water 

An ordinance establishing a -water 
charge for automobiles in private ga¬ 
rages without w’’ater cannot be con¬ 
strued to permit the collection of a 
charge against automobiles in garag¬ 
es which not only had no water, but 
for which no water was available, 
the intention was to impose a watei 
rate only where there was some ap¬ 
pliance or ferrule on the property, 
adjacent to the garages, from which 
water could be obtained —City of 
Philadelphia v Philadelphia & Read¬ 
ing R Co , supra 

87. Wash—State v Hoquiam Watei 
Co, 127 P 304, 70 Wash 682 

88 US —City and County of San 
Francisco v U S, C C A Cal , 106 
P 2d 569, reversed on other grounds 
60 set 749, 310 US 16, 84 L Ed 
1050, rehearing denied 60 S Ct 1071, 
310 US 657, 84 L Ed 1420 
“The doctrine that the right to 
collect rates for water distributed or 
furnished is a franchise independent 
of the creative or corporate franchise 
is by no means new or strange This 
rule and other analogous rules find 
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support in many well-considered cas¬ 
es ”—San Joaquin, etc , Canal, etc , 
Co V Merced County, 84 P 285, 2 
Cal App 593, 599 

89 NH—Chicopee Mfg Corp v 
Manchester Board of Water Com'rs, 
81 A 2d 837, 97 NH 109 

Use or uouuse of water 

Charge imposed by commissioners 
of municipal waterworks for stand¬ 
by service for private fire protection 
was a charge for service whethei wa¬ 
ter was used or not —Chicopee Mfg 
Corp V Manchester Board of Water 
Com’rs, supra 
Sprinkler system 

A city was authorized to assess a 
furniture warehouse for a water fire 
line service for a spunkier system, 
statute prohibiting charge by city or 
village for supplying water for extin¬ 
guishing fire, etc , applied only to wa¬ 
ter taken from mains under direct 
control and through equipment of city 
or village fire department, and did 
not prohibit charge for special service 
to ater sprinkler system through 
piivate fire line—^Wayne Furnituie 
Co V City of Dayton, Ohio App, 57 
NE 2d 667 

90 NH—Chicopee Mfg Corp v 
Manchester Board of Water Com’rs, 
81 A 2d 837, 97 N H 109 

Reasonableness of rates see infra § 
289 

Service ‘bo subarlis 

A municipally owned water utility 
■was authorized to collect its expense 
of fire protection service furnished to 
suburban retailer by including a 
charge therefor in the suburb’s gen¬ 
eral water rate—^Village of Fox 
Point V Public Service Commission 
7 NW2d 571, 242 Wis 97. followed 
in Village of Shorewood v Public 
Service Commission, 7 NW2d 574, 
242 Wis. 105 and Village of White- 
fish Bay V Public Service Commis¬ 
sion, 7 N.W2d 575, 242 Wis 106. 
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sumer for supplying 'water to a sprinkler or fire 
extinguishing system on his premises, that being a 
peculiar and personal service furnished him beyond, 
and in addition to, the service furnished the public 
generally and, for a similar reasoli, a munici¬ 
pality operating a water system may rightfully make 
a charge for such service, notwithstanding the 
sprinkler system and the use of water in connection 
therewith reduce the burden on the municipality 
in supplying fire protection, and even though the con¬ 
sumer has no right to take or use water through the 
system except in case of fire 92 

§ 286. Establishment of Rates 

a By water company 
b By municipality for service from mu¬ 
nicipally operated system 

a. By Water Company 

Except as restricted by statute, contract, or its 
charter, a water company may fix its rates, subject to 
public regulation and the requirements as to reasonable¬ 
ness and the absence of unjust discrimination. 

Unless withdrawn or superseded by statute,93 or 
restricted by contract, as discussed infra § 287, or 
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by its charter,94 the right to fix the rates to be 
charged by a public service water company for 
Its services belongs to the company itself,95 sub¬ 
ject to the power of the state or its duly authorized 
agency to modify or supersede such rates, as dis¬ 
cussed infra §§ 291-296, and subject also to the re¬ 
quirement that they be reasonable, infra § 293, and 
not unduly discriminatory, infra § 297. 

Rates lowci than lawful maximum Where the 
maximum rates to be charged are prescribed by 
public authority, with no indication that they are 
also to be the minimum rates, a water company may 
establish a rate less than such maximum 96 

b. By Municipality for Service from Municipal¬ 
ly Operated System 

Except as restricted by statute or contract, a munici¬ 
pality may fix rates for its water service, subject to 
requirements as to reasonableness and, in some jurisdic¬ 
tions, to regulation by public service commissions. 

In the absence of statute providing otherwise,97 
and except as it may be lestnctcd by contracts 
previously made,9s a municipal corporation owning 
or operating a water system has power to fix the 
rates to be charged for service to consumers,99 sub- 


91 . Ga—^Washington Water & Elec¬ 
tric Co V Pope Mfg Co, 167 S E 
286, 176 Ga 155 
67 C J p 1237 note 44 
92 Mass —Shaw Stocking Co v 
City of Lowell, 85 NE 90, 199 
Mass 118, 18 LRA,NS, 746, 15 
Ann Cas 377 
67 C J p 1237 note 45 

93 . City waterworks leased hy com¬ 
pany 

Statute authorizing city to fix rates 
for water served to city and inhabi¬ 
tants under contract, limited in its 
term and ratified hy city electorate, 
vested city with power to fix rates 
for water served by company leasing 
City waterworks —Gulf Public Serv¬ 
ice Co V Louisiana Public Service 
Commission, 149 So 617, 177 La 911 

94. La—Levy v New Orleans Wa¬ 
terworks Co, 38 La Ann 25. 

67 C J p 1237 note 48 

95 N C —Griffin v Goldsboro Water 
Co, 30 SE 319, 122 N C 206, 41 L 
RA 240 

67 C J p 1237 note 49 

96. Ala—State v Birmingham Wa¬ 
terworks Co, 51 So 354, 164 Ala 
586, 27 LRA,NS. 674, 137 Am 
SR 69, 20 Ann Cas 951 

Contract with municipality fixing 
maximum rates see infra § 287 a 
( 1 ) 

97. Mass-—^Merrill v Inhabitants of 
Town of Revere, 98 N B 99, 211 
Mass 468 

67 C J. p 1237 note 65. 


Act as not limiting lawful rates 

The act authorizing city authoiities 
to fix water rates and to provide 
funds necessary for servicing the 
bonded indebtedness, is not a limita¬ 
tion on lawful rates, but looks to 
rendeimg the enterprises self-liqui- 
dating insofar as reasonable rates 
would provide such funds, and thus 
relieve taxpayers of the burden of 
such indebtedness —Mitchell v Citv 
of Mobile, 13 So 2d 664, 244 Ala 442 
Provision not exempting municipali¬ 
ties 

Provision in Public Service Law 
that subdivision relating to filing of 
schedules and contracts by water 
companies should not apply to state, 
municipal, or federal contracts did 
not exempt municipalities from op¬ 
eration of provisions of law govern¬ 
ing fixing of rates—City of New 
York V Maltbie, 8 NE2d 289, 274 N 
T. 90 

Charter provision not conferring pow¬ 
er 

Section of charter, providing that, 
in case of controveisy over just and 
reasonable water rates, question 
should be determined by court, pro¬ 
vides no notice or proceeding to fix 
rate, so that no rate-making power 
IS conferred, there is not such con¬ 
flict between the Public Service Law 
and such charter, with respect to 
power to fix water rate, that both 
cannot stand, since the law provides 
for rate-making power and charter 
[ fails in attempt to do so —City of 
I New York v Maltbie, 289 NYS 562, 
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248 App Div 39, affirmed 8 N E 2d 
289, 274 NY 90 

98. Ark—Arkansas Light & Power 
Co V City of Paragould, 225 S W. 
455, 146 Ark 1 
67 C J p 1237 note 56 
Contracts as to rates between munici¬ 
pality and 

Patrons see infra § 287 b (2) 
Security holders see infra § 287 c 
99 Iowa —Sloan \ City of Cedar 
Rapids, 142 NW 970, 161 Iowa 307 
67 C J p 1237 note 57 

“The municipality has all the powd¬ 
ers of an owner to initiate rates and 
clas'^ifications of lates”—Lewis v 
Mayor and City Council of Cumbei- 
land, 54 A 2d 319, 323, 189 Md 58 
Power oncler charter 

(1) In general —State v City of 
St Petersburg, 198 So 837, 145 Fla 
206 

(2) Power given city by charter to 
police certain sections in other mu¬ 
nicipality was held not to affect 
rights of city in charging for w'ater 
service rendered residents of latter 
municipality—Collier v City of At¬ 
lanta, 173 SE 853, 178 Ga 575 

Power of public utility district to 
fix rates for water furnished exists 
by necessary implication —Seldovia 
Public Utilities DiSt v Cook Inlet 
Packing Co, DC Alaska, 95 F Supp 
528 

Power ill board, of commissioners of 
city 

Utah—Fjeldsted v Ogden City, 28 
P 2d 144, 83 Utah 278 
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ject to any constitutional oi statutor> requirements 
as to the time or frequency of so doing,^ and to the 
rules as to reasonableness, as discussed infra § 289, 
and, in some jurisdictions, to the authority of the 
state public utility commission to modify or regulate 
such rates, infra § 290 So, the power of a mu¬ 
nicipality to fix rates to be charged the customers 
residing within its boundaries has been held in¬ 
cidental to the pow er to '‘establish and operate” 
public utiliU s} stems confeircd by the constitu¬ 
tion,^ and wdierc the operation of the water system 
IS but incidental to the mam purpose of ser\ice to 
the inhabitants of the city, the municipal au¬ 
thorities ha\e the same right to fix the charges to be 
paid by those served m the outside territory as 
they have to fix those charged by the city's own 
inhabitants ^ 

It has been held that the power of a municipality 
to fix and regulate water rates is a legislative or 
governmental power,^ and that fixing, or making, 


rates is a legislative act,^ but may be delegated by 
law to an administrative agency,® free from inter¬ 
ference by the court except to preserve constitu¬ 
tional rights Under other authority, in fixing 
rates a municipality acts in its private or proprie¬ 
tary, and not its governmental, capacity,8 so, where 
a municipal corporation purchases a water system 
which extends into another municipality, it has the 
right to fix rates for the whole system, notwith¬ 
standing the authorities of such other municipality 
are vested by statute with irrevocable authority to 
fix rates therein ^ 

A statute authorizing a municipality operating 
a water system to fix the rates to be charged con¬ 
templates the establishment of general rates, and not 
the making of special contracts with individual con- 
sumeis,^® and it does not give the municipality 
power to fix or change rates retroactively^^ A 
municipality acquiring a water system from its 
former owners may fix rates superseding lower rates 


Hearing* not refinired 

Board of aldermen was not requir¬ 
ed to hold public hearing befoie fix¬ 
ing New York City watei rates — 
Franc ^ Davidson, 278 NYS 559, 
155 Misc 382 
Power to increase rates 

(1) The fact that a city construed 
the statute under which it gave a 
deed of trust on its vvateiworks as 
authorizing it to increase rates to 
private consumers by inserting a 
clause in the deed providing for in¬ 
crease of rates and raised no objec¬ 
tion foi thirteen years is not to be 
lightly considered in detei mining its 
authority to increase rates, the fact 
that the public knew the language of 
the statute, knew the citj’s interpie- 
tation of it, as expressed in the re¬ 
corded deed, as authorizing it to in¬ 
crease rates, knew that rates to pri¬ 
vate consumers had been inci eased, 
and yet raised no objection to the in- 
tei pi station for thirteen yeais, does 
not appeal to a court of equity in 
support of the contention that the 
city cannot raise rates, the lesult of 
which would pi event the enforcement 
of a valid foreclosure judgment and 
preserve to the city its water plant 
practically without cost, and the 
fact that a city ordinance appioving 
the form of the deed was not lecoid- 
ed did not affect the power of the city 
to increase rates if necessaiv to pay 
the secured certificates —Connett v 
City of Jerseyville, C C A Ill, 96 F 2d 
392 

(2) The provision of the original 
statute authorizing cities to issue 
certificates of indebtedness paj'able 
solely from the water fund for the 
purpose of acquiring waterworks, foi 
a sale, on foreclosure of the deed of 
trust securing the certificates, to the 


person offeiing to satisfy the decree 
for the income of the system for the 
least number of >ears, during which 
period the purchaser «5han be enti¬ 
tled to rates prescribed in the ordi¬ 
nance theiein piovided for, has no 
application to a creditor whose de¬ 
cree is unsatisfied where there has 
been no sale, so as to preclude him 
fiom having rates raised, but the 
remedial and procedural provisions 
of the amendatory statute, including 
the provisions for rates sufficient to 
pay cost of operation, the pnncipal 
and interest on the bonds, etc, and 
for the enforcement of the duties of 
the city by mandamus, apply in fav or 
of holders of water fund certificates 
issued under the original statute — 
Connett \ City of Jerseyville, supra 

1. Pa—Central Iron & Steel Co v 
City of Harrisburg, 114 A 258, 271 
Pa 340 

67 C J p 1238 note 58 

2 Cal—Durant v City of Beverly 
Hills, 102 P2d 759, 39 Cal App 2d 
133 

3 Cal—Duiant v City of Beverly 
Hills, supra 

Rgtes outside municipal boundaries 
as or as not discriminatorj' see in¬ 
fra § 297 b 

4. Ga—Jarrett v City of Boston, 74 
SE2d 549, 209 Ga 530—Barr v 
City Council of Augusta, 5S S E 2d 
823, 206 Ga 753—Screws v City of 
Atlanta, 8 S E 2d 16, 189 Ga 839 

Tex—^Boiles v City of Abilene, Civ 
App, 276 S W 2d 922, error re¬ 
fused 

5. Ala—Taxpaveis and Citizens of 
City of Mobile v^ Board of Water 
and Sewer Com’rs of City of Mo¬ 
bile, 73 So 2d 97, 261 Ala 110. 
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Besolntlou superseding ordinance 

A resolution of city board of esti¬ 
mate, approving water tariffs fixed b> 
commissioner of water supply, super¬ 
seded previous ordinance of board of 
aldermen reducing water rates, where 
power to institute changes in rates 
was with such commissioner, subject 
to approval of board of estimate — 
Garber v City of New York, 5 N Y S 
2d 310, 166 Misc 580 

6 Ala —Taxpayers and Citizens of 
City of Mobile v Board of Water 
and Sewer Com’rs of Mobile, 73 
So 2d 97, 261 Ala 110 

7. Ala—Taxpayers and Citizens of 
City of Mobile v Board of Water 
and Sewer Com’rs of Mobile, su¬ 
pra 

8. Wis—City of De Pere v Public 
Service Commission, 63 N W 2d 
764, 266 Wis 319—Pabst Corpora¬ 
tion v City of Milwaukee, 208 NW 
493, 190 Wis 349, 45 A LR 1164 

Change of late as mimsterial, not 
governmental, act 

Pa—First Nat Bank of Strasburg 

V Borough of Strasburg, Com PI, 
54 Lane Rev 45 

9 US —Cudahv Packing Co v City 
of Omaha, CCA Neb, 24 F 2d 3, 
certiorari denied 49 SCt 9, 278 US 
601, 73 LEd 530 

10. Ohio—^Lake Shore & M S Ry 

V City of Elyria, 32 Ohio CirCt 
449 

Contracts between municipality and 
consumers as to rates see infra § 
287 b (2) 

11. N J —Federal Shipbuilding & Dry 
Dock Co V City of Bayonne, 141 A 
455, 102 N JEq 476, affirmed 144 A 
918, 104 N JEq 196. 
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agreed on in contracts previously made by such 
owners, in the absence of agreement to be bound by 
any such contracts ^2 

A patron of a municipal water s>stem \\ho, with¬ 
out objection, makes numerous payments of chaigcs 
imposed by the municipality for water, under the 
mistaken belief of both parties that the municipality 
had power to establish rates without the interven¬ 
tion of the state public utility commission, is es¬ 
topped to deny the power of the municipality to 
establish such rates 

The courts arc not managers of municipal water 
utilities and have no rate-making powers 

Repeal of rate ordinance. An ordinance prescrib¬ 
ing the rates for water furnished the city and its 
inhabitants by a water company is repealed by ordi¬ 
nances fixing the rates for water sold by the city 
to the company for supply of its consumers outside 
the city after the city purchases the company's dis¬ 
tribution system and other piopcrties in the city 
Such repeal constitutes a legislative recognition of 
the interim validity of the repealed ordinance 

§ 287. Contracts as to Rates 

a Contracts between municipality and 
water company 
b Contracts with patrons 
c Contracts between municipality and 
security holders 

a. Contracts between Municipahty and Water 
Company 

(1) In general 

(2) As binding on parties 

(3) Modification of contract rates undei 

legulatory power 


(1) In General 

Except as prohibited by faw or public policy, a mu- 
nicipal'ty may contract with a water company as to the 
rates to be charged consumers, but cannot so contract 
for an indefinite or unreasonably long term 

Authority coiifcircd by its charter or geneial stat¬ 
ute on a municipal corporation to provide for sup¬ 
plying the municipality or its inhabitants with water 
authorizes it to contiact with a water company as 
to the rates to be charged by the latter to con¬ 
sumers,and, independently of statute, a munici¬ 
pality, in granting a franchise to a water company 
or consenting to the use of its streets by such a 
company, may lawfully stipulate as to such rates, for 
a definite and leasonable period of time,^^ unless 
such a contract is contrary to the declared public 
policy of the state,or is prohibited by law%20 and 
except where the company has, by statute, the right 
to maintain its sy'stem in the streets, in which case 
a grant or consent by the municipality is, as to a 
provision fixing the rates to be charged consumers, 
void for want of consideration 21 

A contract as to latcs to be charged, for an in¬ 
definite term, or unreasonably long term, is void as 
infringing the police power of the state,22 and the 
legislature cannot authoiize a municipality to enter 
into a contract as to rates for an unlimited or uniea- 
sonable term 23 

The passage of a franchise ordinance, specifying 
the rates to be charged b> a company for water 
service, and its acceptance by the company, con¬ 
stitute a contract as to such rates 24 A contract be¬ 
tween a municipality and a water company fixing 
the rates to be chaiged to private consumeis and 
also the rates for w'ater for municipal purposes is 
not supplanted or abrogated, as to rates to private 
consumers, by a later contract referring only to 


12 US —Cudahy Packing Co v City 
of Omaha, CCANeb, 24 F 2d 3, 
certiorari denied 49 S Ct 9, 278 U 
S 601, 73 LEd 630 

13. Wis—Pabst Corporation v City 
of Milwaukee, 213 NW 888, 215 N 
W 670, 193 Wis 522 

Rates of municipal water system as 
subject to regulation by commis¬ 
sion see infra § 290 

14. Md—Lewis V Mayor and City 
Council of Cumberland, 64 A 2d 
319, 189 Md 58 

15- Ark—^Water Works Commission 
of City of Little Rock v North 
Little Rock Water Co , 180 S W 2d 
626, 207 Ark. 349 

16. Ark—^Water Works Commission 
of City of Little Rock v North Lit¬ 
tle Rock Water Co, supra 


17 US—Biimmgham "Vyaterwoiks 
Co V City of Birmingham, D C 
Ala, 211 F 497, afflimed 213 F 
450, 130 CCA 96 
67 C J p 1238 note 69 
Contracts between municipalities and 
public utilities as to rates in gen¬ 
eral see Municipal Corpoiations § 
292 b 

Contracts fixing discriminatory rates 
see infra § 297 

18- NJ—Long Branch Commission 
V Tintern Manor Watei Co , 62 A 
474, 70 NJEq 71, affirmed 71 A 
1134, 71 N JEq 790 
67 C J p 1238 note 70 
19. U S —Freeport Water Co v 
Freeport, Ill, 21 S Ct 493, 180 US 
587, 45 LEd 679 

20 Iowa—Cieslon Waterworks Co 
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V City of Creston, 70 N W 739, 101 
Iowa G87 

21. NY —^Waterloo Water Co v Vil¬ 
lage of Waterloo. 193 NTS 360, 
200 App Div 718 

22 Conn—New Haven Water Co \ 
City of New Haven, 139 A 99, 19(> 
Conn 562 

23 Conn—^New Haven Watei Co v 
City of New Haven, supia 

Fla —City ot Tampa v Tampa ‘Watei - 
works Co, 34 So 631, 45 Fla 600 
affirmed 26 S Ct 23, 199 US 241, "jO 
LEd 170 

24, U S —Armour Parking Co v 
Metropolitan Water Co , N J, 130 
F 851, 65 CCA 335. ceitioiaii de¬ 
nied 25 set 791, 195 US 611, 40 
LEd 354 

67 C J P 1239 note 76 



94 C.J.S. 


§ 287 WATERS 

rates for water used for municipal purposes 25 
Where a contract between a municipality and a wa¬ 
ter company provides that the rates charged by the 
latter shall be the same as those charged in a 
designated city, and there is no established rate 
m such city for service of a particular class, no 
rate for such service can be said to be fixed by such 
contract 26 

Contract fixing maximum lafcs only A contract 
between a municipal corporation and a water com¬ 
pany which merely fixes maximum rates for water 
service, so placing a limitation on the amounts which 
may be charged by the company, but does not fix 
absolute or minimum rates which it may or must 
charge, does not prevent either the municipality, un¬ 
der its regulatory power,27 or the company, under its 
inherent power to fix the rates for its service,28 
from establishing rates lower than the maximum 
prescribed by such contract. 

E^xtcnsion of corporate limits of mumcipahty 
Persons who resided be}ond the corporate limits 
of a municipality when a contract was made between 
the municipal corporation and a water company as 
to the rates to be charged for water service, but 
who are subsequently brought within the munici¬ 
pality by an extension of its corporate limits, there¬ 
upon become entitled to w^ater at the contract 
rates 29 

(2) As Binding on Parties 

A contract between a municipality and a water com¬ 
pany as to rates to be charged to consumers, for a defi¬ 
nite and reasonable time, binds both parties and, except 
as the contract piovides, neither may depart from the 
prescribed rates without the other's consent 

A contract between a municipal corporation and 
a w^ater company as to the rates to be cnarged to 
consumers for w^ater service for a definite and rea¬ 


sonable time In the future is binding on both parties 
thcreto,29 and neither can alter or depart from the 
rates thereby prescribed without the consent of the 
other, 21 except as the contract may provide other¬ 
wise, expressly or by implication 22 Accordingly, 
where the municipality consents to an increase of 
rates on specified conditions, the company cannot 
put such an increase into effect without complying 
with the conditions 23 Such a contract as to rates 
should, however, be strictly construed so far as 
it limits or restricts the power of the municipality 
over rates,2 i and doubtful or ambiguous provisions 
must be construed against any restriction or sur¬ 
render of such power 25 

Where contract fixing rates is indeterminate or 
indefinite as to time or duration, the rates thereby 
fixed may be changed or departed from, on notice, 
where conditions have so changed as to render them 
no longer fair and reasonable,26 in accordance with 
the general rule as to termination of contracts fix¬ 
ing no limit of duration, as discussed in Contracts 
§ 398 

(3) Modification of Contract Rates under 
Regulatory Power 

Except where authority has been clearly conferred 
on a municipality to contract inviolably as to rates, a 
contract between a municipality and a water company 
as to rates to consumers is subject to the state's para¬ 
mount authority to regulate rates 

While a contract between a municipal corporation 
and a water company, fixing the rates to be charged 
for water service to consumers, is binding on the 
parties, as discussed supra subdivision a (2) of this 
section, it must be deemed to have been made subject 
to the paramount authority of the state to regulate 
rates,27 and the rates fixed by the contract may, ac¬ 
cordingly, be modified or superseded by the legis¬ 
lature or Its duly authorized agency, if they are or 


25 N J —Boroug-ti of North Wild- 
w ood V Board of Public Utility 
Com’rs, 95 A 749, 88 N J Law 81 

26 Pa —Turtle Creek Borough v 
Pennsylvania Water Co, 90 A 199, 
243 Pa 415 

27 US—Birmingham Watei works 
Co V City of Birmingham, D C 
Ala, 211 F 497, affirmed 213 F 450, , 
130 CCA 96 

Regulation of rates by municipality 
in general see infra § 292 b 

28 Ala—State v Birmingham Wa¬ 
terworks Co, 51 So 354, 164 Ala 
586, 137 Am SR 69, 27 LRA,NS, 
674, 20 Ann Cas 951 

Right of company to establish rates 
see supra § 286 a 

29 Ala—Birmingham v Birming¬ 
ham Waterworks Co, 42 So 10 


Operation and effect of extension in 
general see Municipal Corporations 
§§ 69-80 

30 US —Tampa Water Works Co v 
City of Tampa, Fla , 26 S Ct 23, 199 
U S 241, 50 LBd 170 

67 C J p 1239 notes 79, 80 

31. U S —Freeport Water Co v 
Freeport, Ill, 21 S Ct 493, 180 US 
587, 45 LEd 679 

67 C J p 1239 note 80 

32. Mass —Town of Oak Bluffs v 
Cottage City Water Co, 126 NE 
384, 235 Mass 18 

67 C J p 1239 note 81 

33. Mo —City of Independence v In¬ 
dependence Water Works Co , 135 S 
W 956, 153 MoApp 693 


Fergus, 111, 21 S Ct 490, 180 US 
624, 45 LEd 702 

35 US —Rogers Park Water Co v 
Fergus, supra 

36 Pa —Borough of Mt Union v 
Mt Union Water Co, 100 A 968, 
256 Pa 516 

67 C J p 1239 note 85 

37. N J —^New Jersey Suburban Wa¬ 
ter Co V Town of Harrison, 1 A 2d 
61, 120 N J Law 646, reversed on 
other grounds 3 A 2d 623, 122 NJ 
Law 189—^Hackensack Water Co v 
Board of Public Utility Com'rs, 115 
A 631, 96 N JLaw 184 

67 C J p 1240 note 94 

Power to regulate rates in general see 
infra § 292 

Regulation of rates m general see 
infra §§ 291-296. 


34. U S —^Rogers Park Water Co v 

168 
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become unreasonable,38 except where authority has 
been conferred by the state on the municipality to 
contract inviolably as to rates for a fixed period,3^ 
which authority will not be implied, but must be 
clearly and unmistakably bestowed Unless and 
until the contracts are so modified or superseded, 
however, the contract is valid as between the par¬ 
ties, and continues in effect 

b. Contracts with Patrons 

(1) Of water company 

(2) Of municipal w^atcr system 

(1) Of Water Company 

Where rates have not been established by public 
authority, a water company may contract with consum¬ 
ers as to rates, which are then subject to modification 
by such authority 

Where the rates to be charged for its service by 
a w^ater company have not been established by pub¬ 
lic authority, or where special services not covered 
by established rates are involved, the company may 
make its own contracts with consumers as to the 
rates to be charged,provided that in so doing it 
does not discriminate unjustly among them Such 
contracts are not without consideration, are 
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valid and binding on both parties unless and until 
public authority intervenes and modifies the rates 
thereby fixed, and cannot be changed by either 
party, without the consent of the other, before the 
expiration of the contract term Rates so fixed 
by private contract are, however, subject to modi¬ 
fication by public authority where they are or be¬ 
come unreasonable,^'^ they remain in force only 
as long as the legislative body having authority to 
establish rates refrains from the exercise of its 
powers, and must yield when rates are established 
by or under the authority of law So, every such 
contract must be deemed to have been made with 
the knowledge or understanding that the rates fixed 
by the parties aie subject to change by the rate¬ 
making power of the state ,and a change of rates 
so made, even though on the company’s applica¬ 
tion, does not constitute a breach of such contract 
or authorize the consumer to rescind it 

A water company cannot, by a simple written 
agreement with a towm which purchased a distribu¬ 
tion system from the company, bind itself and its 
successors in peipetuity to a rate not charged b> the 
company to the remainder of the public served by 


38 Me —Milo Water Co v Inhabit- i 
ants of Town of Milo, 173 A 152, 
133 Me 4 

67 C J p 1240 note 94 
Reasonableness of rates m general 
see infra § 293 
2&evision Tjy city council 

Where city bought portion of water 
plant lying within its own limits, 
which plant served both it and anoth¬ 
er city, and agreed to sell water to 
company for distribution in other 
city, rates fixed in contract were 
subject to revision by city council 
of first city, since contract called for 
public utility service, and not mere¬ 
ly for sale of surplus water—Koith 
Little Rock Water Co v Waterworks 
Commission of City of Little Rock, 
136 SW2d 194, 199 Ark 773 
39. Me—re Guilford Water Co’s 
Service Rates, 108 A 446, 118 Me 
367 

€7 C J p 1240 note 95 

40 US —^Freeport Water Co v City 
of Freeport Ill. 21 S Ct 493, 180 
US 687, 45 LEd 679 
67 C J p 1240 note 96 

41. Conn—^New Haven Water Co v 
City of New Haven, 139 A 99, 106 
Conn 662 

67 C J p 1241 note 97 
Beferendum required for modifica¬ 
tion 

Where a city had contracted with 
a water company to furnish water to 
the city and its citizens at specified 
rates for thirty years, a subsequent 


ordinance, modifying the original con¬ 
tract and establishing rates different 
from those specified, constituted a 
municipal grant of a franchise which 
must be submitted to referendum, 
and, the people having voted ad- 
\ersely thereon, it never became ef¬ 
fective—Birmingham Waterwoiks 
Co V Birmingham, DC Ala, 211 F 
497, affirmed 213 P 450, ISO CCA 
96 

Bight to mtracity rates not affected 

(1) Order of Public Service Com¬ 
mission authorizing city to rai&e 
rates both inside and outside city 
limits did not authorize city to change 
rate of purchaser of water delivered 
and metered within city, but used 
outside city, from mtracity to ex- 
tracity rates, where, under contract, 
pui chaser was entitled to mtracity 
rates —City of Wheeling v Benwood- 
McMechen Water Co, 176 SB 234, 
115 WVa 353 

(2) Regulation of rates by public 
utility commission generally see in¬ 
fra § 290 

42. Idaho—Jack v Grangeville, 74 
P 069, 9 Idaho 291 
67 GJ p 1241 note 98 
Right of company to establish rates 
see supra § 286 a 

43 Pa —Lackawanna Mills v Scran¬ 
ton Gas & Water Co, 150 A 633, 
300 Pa 303 
67 C J p 1241 note 99 
Unitoimity and discrimination in gen¬ 
eral see infra § 297 
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44 Ala —Brown v Birmingham Wa¬ 
ters orks Co, 52 So 915, 169 Ala 
230 

45. Cal —Coulter v Sausalito Bay 
Watei Co, 10 P 2d 780, 122 Cal App 
480 

67 C J p 1241 note 2 

46 Wis—Appleton Waterworks Co 
V Appleton, 113 NW 44, 132 Wis 
563 

67 C J p 1241 note 3 

47. Cal—Coulter v Sausalito Bay 
Water Co , 10 P 2d 780, 122 Cal App 
480 

Me —In re Searsport Water Co , 108 
A 452, 118 Me 382 

Regulation of rates m general see in¬ 
fra §§ 291-296 

48 Mo —State ex rel St Joseph Wa¬ 
ter Co V Geiger, 154 SW 486, 246 
Mo 74, L R A 1916A 1060, certiorari 
dismissed 35 S Ct 208, 235 U S 695, 
59 LEd 430 

49, U S —Lanning v Osborne, C C 
Cal, 76 P 319, affiimed 20 S Ct 
860, 178 U S 22, 44 LEd. 961 

Mo—State ex rel St Joseph Water 
Co V Geiger, 154 SW 486, 246 Mo 
74, LRA1916A 1060, certiorari dis 
missed 35 S Ct 208, 235 US 695, 5^ 
LEd 430 

50 Me —^American Thread Co v Mi 
lo Water Co, 146 A 695, 12S Me 
318 

Power of state to regulate rates se 
infra § 292 a 

51- —American Thread Co v Mi 

lo Water Co, supra* 
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It,and cannot enforce that agreement by a 
covenant made to run with its property, already sub¬ 
ject to a larger public use 53 

Rates in territory annexed to municipality as sub¬ 
ject to existing ordinance Whcic a watci company 
extends its mams outside the coiporate limits of 
the municipality in which it operates, and contracts 
with a large consumer outside such limits for water 
service to him at higher rates than those estab¬ 
lished by municipal ordinance within the cit\, the 
subsequent extension of the teinloiial limits of the 
municipality so as to bring such consumer within 
its boundaries does not abrogate or affect such 
prn ate contract 

(2) Of Municipal Water S>stcra 

A municipality has been held bound by a contract 
with a consumer as to water rates, if it is not ultra vires 
and the contract period is not unreasonably long, under 
other authority, the contract rates are subject to change 
under a statute authorizing the municipality to fix rates 


A special contract, express or implied, by a mu¬ 
nicipal corporation operating a water system to 
supply w’ater to a consumer at a specified rate or 
price IS, it has been held, binding on the munici¬ 
pality,5 5 pro\ided the contract period is not unica- 
sonably long,5G and provided the contract is not 
uhra viics57 Under other authority, while a mu- 
mcipality authorized to regulate its rates for water 
cannot use its rower to abrogate entirely a valid 
contract under which it furnishes water to a con¬ 
sumer,58 a statute authorizing the municipality to 
fix its rates necessarily becomes a part of any such 
contiact, so that the contract lates are subject to 
changers to meet changed conditions,60 although no 
such change ma}" be made capi icioiisly or arbitranl}, 
or unless the contract rate is unjust, unreasonable, 
01 disciimmatory,61 and the municipality has the 
burden of showing the impropriety of the rate 
sought to be changed or superseded ^2 


52 Va—Tovvn of Vinton v Cit> ot j 
Roanoke, SO S E 2d 608, 195 Va 
881 

53 Va —Town of Vinton v Citv of 
Roanoke, supra 

54 Mo—State icl St Joseph 

Water Co v Eastui, SW 1006, 
270 Mo 190, LRA1917D 802, over¬ 
ruling’ Slate ex rel St Joseph Wa- 
terwoiks Co v Geigei, 154 SW 
486, 246 Mo 74, LRA1916A 1060, 
ceitioran dismissed 35 S Ct 208, 
253 U S 695, 59 L Ed 430 

Annexed teintorv as becoming sul3- 
ject to laws and ordinances of mu- 
nicipalitv in general see Municipal 
Coiporations § 73 

55. ra—Central Iron & Steel Co v 
Citv of Harrisburg, 114 A 258, 271 
Pa 340 

PuTblication of rates as contract 

(1) The piomulgation and publica¬ 
tion by municipality of rates for wa¬ 
ter service constituted offers to fur¬ 
nish such services to all eligible per- 
. ons who might apply therefoi, so 
that on acceptance by consumer a 
continuing contract with municipali¬ 
ty resulted, by which municipality 
was bound to furnish services to con¬ 
sumer at stipulated rates so long as 
he complied with conditions of con¬ 
tract and until rates were changed in 
manner authorized by law—^Hall v 
Village of Swanton, 35 A 2d 381, 113 
Vt 424 

(2) Conti acts with consumers for 
water generally see supra § 279 
Change fiom annnal to meter rate 

Where a consumer for a considera¬ 
ble time has paid for water used at 
a certain price per annum, the mu¬ 
nicipality cannot, m violation of its 
contract, change the price in the mid¬ 


dle of thn term to a meter rate — 
Penn Iron Co v Lanoa'^ter, 25 Pa Su¬ 
per 478 

Contract held not unpro-yident 
Pa—Griffith v McCandless Tp , 77 A 
2d 430, 366 Pa 009 

53. Ill—^Eastern Illinois State Nor¬ 
mal School V City of Charleston, 
111 NE 573, 271 Ill 602 
67 C J p 1241 note 11 

57 Ga —Ban v City Council of Au¬ 
gusta, 58 SE2d 825, 206 Ga 756 
Iiack of express approval by city 
council 

Wheie city council acquiesced in 
arrangement whereby water board 
agreed to sell water to the United 
States at the city reservoir at with- 
in-cily rates, rather than at outside- 
city rates, fact that city council did 
not expressly approve contiact did 
not render it ultra vires —^Depart¬ 
ment of Water and Power of Cit> of 
Los Angeles v U S , 62 F Supp 938, 
105 CtCl 72 

Iiinuting povyers of fntuie city bodies 

(1) Board of commissioners of city 
may not by contract restrict oi cur¬ 
tail the powers of future boaids to 
fix and determine rates—Pjelsted v 
Ogden City, 28 P 2d 144, S3 Utah 278 

(2) The power of a municipality to 
fix and regulate watei rates tails 
within the limitation placed on coun¬ 
cils of municipalities by statute pro¬ 
viding that one council may not, by 
contract or ordinance, bind itself oi 
its successors so as to prevent fiee 
legislation in matters of municipal 
government—Barr v City Council of 
Augusta, 58 S E 2d 823, 206 Ga 753— 
Sci e A s V City of Atlanta, 8 S E 2d 
16, 189 Ga 839 

(3) Alleged contiact entered into 

170 


between city and corporation prede¬ 
cessor in title to plaintiffs’ lands, lo¬ 
cated outside the cit3^ limits, whereby 
city agreed to chaige for water to 
consumers within that aiea same 
price charged for similar services 
within coiporate limits of city, was 
ultra vires and void in that it re¬ 
stricted legislative and governmental 
powers of future councils of the city, 
and plaintiffs did not acquire any 
lights to water service under the 
contract —Ban v City Council of 
Augusta, 58 S E 2d S25, 206 Ga 756 
Watei line easements 

Portion of water line easement 
contracts providing that landowners 
could purchase water at specified 
rate was ultra viies and not binding 
on future administrations of citv, 
but city could nof continue to use 
easements by virtue ot contracts 
and at same time refuse to pay con¬ 
sideration agreed to be paid by sell¬ 
ing water to landowners at agreed 
rate—Boiles v City of Abilene, Tex 
Civ App , 276 S W 2d 922, error re¬ 
fused 

58 NY—Tonawanda Board & Pa¬ 
per Co V City of Tonawanda, 190 
NYS 874, 880, 198 App Div 760 

59 NY —Tonawanda Board & Pa¬ 
per Co V City of Tonawanda, su¬ 
pra 

60 NY —Tonawanda Board & Pa¬ 
per Co V City of Tonawanda, su¬ 
pra 

67 C T p 1230 note 23 

61 NY —Tonawanda Board & Pa¬ 
per Co V City of Tonawanda, su¬ 
pra 

62 NY —Tonawanda Board & Pa¬ 
per Co V City of Tonawanda, su¬ 
pra. 
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A contract fixing no time limit is terminable at 
Will,even if it is made orally and is subsequently 
ratified by the public utility district 

A court has no jurisdiction to coerce a munici¬ 
pality to furnish water at rates other than those 
required by its contract Where a contract by a 
municipality to furnish water to another munici¬ 
pality at specified rates has terminated, the rates 
fixed by the contract do not fix the rates there¬ 
after 

A statute authorizing a municipality to contract 
with patrons as to rates foi w ater docs not authorize 
it to increase, retroactively, a rate fixed hy a con¬ 
tract made pursuant to the statute A municipal 
ordinance fixing rates, and providing that the water 
year shall commence on the first day of January 
of each calendar year, docs not amount to, or ct- 
fectuate, a contract between the municipality and 
one who accepts water from the municipal system, 
so as to prevent an increase of such rates wuthin the 
year 

A contract by which a city agrees to sell watci to 
the United States at the city icservon at the within- 
city rates, rather than at the latcs applicable where 
water is furnished for use outside the cit}’ by means 
of facilities constructed and maintained by the city^, 
is not rendered illegal merely by the tact that the 
water delivered to the United States within the city 
IS used in a government institution outside the city 

Burden of proof as io contract A patT*on seeking 
to establish a contract between himself and the mu¬ 
nicipality as to rates has the burden of pi oof 

Appioval by public service commission Undei 
statute, it has been held that a municipal water 
works board may enter into contracts with the uscis 
of water without obtaining the approval of the state 


public service commission 

Municipality acqxtvung water system as hound by 
existing contracts with patrons Where a munici¬ 
pality acquires a water system from a water com¬ 
pany, contracts theretofore made between the com¬ 
pany and consumers of its water as to the rates to 
be charged therefor are not binding on the munici¬ 
pality”,'^- except where it assumes them or agrees to 
be bound by them, in which case it cannot, under 
general authority given it by statute to regulate 
rates, increase the rates charged to such consumers 
during the term of the contracts ,'^3 and, even 
where existing contracts are in terms assumed by^ 
the municipality, a contract pioviding that the water 
company shall be held harmless and released from 
further obligation if the municipality shall acquire 
the water system and increase the rates above the 
contract price does not prevent the municipality 
from inci easing the rate, since the obligation of 
the water company ceases with such increase and 
the municipality therefore assumes nothing 

c Contracts between Mnnicipahty and Security 
Holders 

Under a statute authorizing a municipality issuing 
secunties for the purchase price of a water system to 
enact an ordinance fixing rates, which shall not be re¬ 
duced until the securities are paid, the rates fixed by such 
ordinance cannot be reduced during its effective period 

Under a statute authorizing a municipal corpo- 
idtion, on acquiring a watei system and issuing cer¬ 
tificates of indebtedness or other securities for the 
puichase price, to enact an ordinance fixing the 
rates to be charged, which shall not be reduced 
until such securities are fully paid, the enactment 
of such an ordinance creates a valid and binding 
contiact between the municipality and the holders 
of such securities, and the rates fixed by it can¬ 
not be reduced by the municipality during its cftec- 


63 US—Seldovia Public Utilities 
Dist V Cook Inlet Packing Co, D 
C Alaska, 95 P Supp 628 

64 . U S —Seldovia Public Utilities 
Dist V Cook Inlet Packing Co, su¬ 
pra 

65, Tex—State ex rel Richmond 
Plaza Civic Ass’n v City of Hous¬ 
ton, Civ App, 270 SW2d 235, error 
refused no leversible error 

Contract with other mtuiicipality; 
annexed area 

Tex—State ex rel Richmond Plaza 
Civic Ass'n v City of Houston, su¬ 
pra 

66 Uhs—City of Milwaukee v City 
of West Allis, 258 KW 851, 217 
Wis 614, rehearing denied 259 NW 
724, 217 Wis 614 


No recoyeiy in excess of contract 
rate 

However, a city cannot lecover any¬ 
thing' in excess of contract rates, 
paid by anothei city, for furnishing 
water to such city between date of 
termination of contract and date on 
which city turnibhmg water filed 
higher rate with Public Service Com¬ 
mission —City of Milwaukee v City 
of West AlJis, 294 N\V 625, 236 Wis 
371 certioiaii denied 61 S Ct 941, 
313 US 567, 85 LEd 1525 

67 NJ—Federal Shipbuilding & 
Dry Bock Co v City of Bayonne, 
141 A 455, 102 K JEq 475 affirmed 
144 A 918, 101 K JEq 19b 

68 Pa—Central Iron & Steel Co v 
City of Harrisburg, 114 A 258, 271 
Pa 310 

I 09 US —Depai tment of Water and 
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Power of City of Bos Angeles v 
U S, 62 FSupp 938. 105 Ct Cl 
72 

Higher rates outside municipal 
boundaries see infra § 297 b 

70 Pa—Central Iron & Steel Co v 
City of Harrisburg, 114 A 258, 271 
Pa 340 

71 Ala—^Water Works Board of 
City of Mobile v City of Mobile, 43 
So 2d 409, 253 Ala 158 

Regulation by public utility commis¬ 
sion generally see infra fe 290 

72 . U S —Cudahy Packing Co v City 
of Omaha, C C A Neb , 277 F 49 

73 . U S —Cudahy Packing Co v City 
of Omaha, supra 

74 . U S —Cudahy Packing Co v City 

of Omaha, CCANeb, 21 F 2d 3, 
certiorari denied 49 S Ct 9, 278 

U S 601, 73 LEd 530. 
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tive period,nor, on the other hand, can the se¬ 
curity holders complain that the rates thereby fixed 
are inadequate or confiscatoryThe fact that, in 
such a contract, the municipality expressly or im¬ 
pliedly reserves the right to increase the rates does 
not make the contract lacking in mutuality, since 
such an increase could not harm the security hold- 
eis,'^'^ nor does such reservation of power to increase 
the rates imply any obligation on the part of the 
municipality to do so where necessary to obtain 
sufficient revenues to pay such securities and interest 
thereon 

The covenant of a municipality, issuing water 
revenue certificates for improvements to its water 
system, to maintain lates which will maintain both 
the system and the pledged fund set up as security 
for the payment of the certificates is a valid cove¬ 
nant enforceable by the certificate holders 

In the absence of special authorization by law, 
however, a municipality is without power to make 
such a contract as to rates, which would deprne 
it of pow’er to fix or alter rates for the period of 
the contract,SO m violation of the rule prohibiting 
contracts by municipal corporations which will em¬ 
barrass or control their legislatec powers and du¬ 
ties, as discussed in Municipal Corporations § 979 c 

§ 288 . Propriety and Regulation of Rates of 
Municipal Water System 

Courts should not hesitate to strike down a munici- 
pality's illegal system of water charges because it has 
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gone unchallenged, or has been successfully resorted to, 
for years 

The courts should not hesitate to strike down an 
illegal system of water charges by a municipality 
simply because the system has gone unchallenged for 
years,^^ or because it has been successfully resorted 
to for years and has been productive of revenue for 
the municipality 

A statutor} grant to a city of the right to regulate 
private utilities has been held to contain no restric¬ 
tion on the city’s right to legulate the rates of a 
water utility operated by itself 

§ 289 . - Amount and Reasonableness of 

Rates 

a In general 

b Rate pioducmg profit or surplus reve¬ 
nue 

c JMatters considered 

d Judicial review 

a. In G-eneral 

A municipality must generally fix reasonable rates 
for water furnished by it, or rates reasonably propor¬ 
tionate to the value of the service rendered 

As a general rule, a municipal corporation au¬ 
thorized by law to fix the rates to be charged for 
service from a water system operated by it is not 
free to exact whatever rates it may see fit,^^ but 
must fix reasonable rates, or rates reasonably pro¬ 
portionate to the value of the service rendered, 


75- XT S —Karel v City of Eldorado, 
ECIll, 32 F 2d 795 
76 ITS—Karel v City of Eldoiado, 
supra 

77. D C Ill -—Karel v City of Eldora¬ 
do, supia 

78 XT S —Karel v City of Eldorado, 
supra 

70 Fla—State ex rel City of Vero 
Beach v MacConnell, 169 So 628, 
125 Fla 130, followed in 1G9 So 
657, 125 Fla J51 

Present earning's as basis of pledg-e 
Municipality issuing such certifi¬ 
cates payable solely from re\ enaes of 
system as special fund pledged spe¬ 
cifically for that sole purpose and not 
approved by majority vote of fzee- 
holders, cannot validly pledge its 
rate-making powers as means of rais¬ 
ing funds to repay certificates out of 
future earnings, except on basis of 
present earnings calculated on basis 
of existing rate structure—State ex 
rel City of Vero Beach v MacConnell, 
169 So 628, 125 Fla 130, followed 
an 169 So 657, 125 Fla 251 

Sa Or—Batcbelder v. Hart wig, 128 
P. 439, 63 Or. 472. 


81 NT —^Weiskopf v City of Sar¬ 
atoga Springs, 279 NTS S78, 244 
App Div 417, revel sed on other 
grounds 200 NE 33, 269 NT 634 

82 NT —^Weiskopf v City of Sara¬ 
toga Springs, supra 

83 Ark—North Little Rock Water 
Co V Waterworks Commission of 
City of Little Rock, 1S6 S W 2d 3 91. 
199 Ark 773 

84. Kan —Holton Creamery Co v 
Brown, 20 P 2d 503, 137 Kan 418 

67 C J p 1242 note 29 

Power of city water commissioner to 
fix water rates see Municipal Cor¬ 
porations § 635 a 

Regulation of rates of municipally 
owned utilities in general see Mu¬ 
nicipal Corporations § 1050 c 

85. Ala —Bankhead v Town of Sul- 
hgent, 155 So 869, 229 Ala 45, 96 

' ALR 1381 

Ill—Chicago V Northwestern Mut 
Life Ins Co, 75 NE 803, 218 Ill 
40, 1 LRA,NS, 770 

Miss —Almaras v City of Hatties¬ 
burg, 180 So 392, 181 Miss 752 

Ohio —State ex rel Mt Sinai Hospi- 
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tal of Cleveland v Hickey, 30 NE 
2d S02, 137 Ohio St 474 
67 C J p 1242 note 29 
“Municipally owned water works 
stand m no better position m re¬ 
gard to water rates than privately 
owned systems “—Simons v City 
Council of Charleston, 187 SB 645, 
547, 181 SC 353 

The service received is the test of 
reasonableness —Simons v City 

Council of Charleston, supra 
Xn exercise of police power, munic¬ 
ipality, by ordinances not arbitrary or 
discriminatory, can fix reasonable 
service water rate and charge—Mac- 
mahon v Baumhauer, 175 So 299, 234 
Ala 482 

In absence of fixed rate, inhabitants 
of city have no greater rights than 
to receive water at reasonable rates 
without discrimination —P arsons 
Const Corp v City of New York, 298 
NTS 276, 163 Misc. 932 
Evidence 

(1) Held to establish that rates to 
be charged by municipal water plant 
as fixed by resolution and ordinance 
of city council were reasonable— 

J Ritter Co V. Mayor of City of 
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and a water rate ordinance must have reasonable 
standards This rule is subject, however, to the 
qualification that a municipality is under no obliga¬ 
tion to furnish service at less than cost,87 and it 
does not apply where the municipality is authorized 
by statute to furnish water at such lates as may be 
fixed by agreement,88 or where rates are required 
by statute to be sufficient to cover specified items of 
expense, such as the cost of constructing or ac¬ 
quiring the system, or of maintaining, repairing, or 
extending it,S9 although even under such a statute 
the powers of the municipality must not be abused 
or grossly misused 90 Likewise, a constitutional re¬ 
quirement of reasonable rates must be obeyed re¬ 
gardless of a bond ordinance requiring the city to 
charge and collect sufficient lates for water fur¬ 
nished to provide for all payments and reserve 
specified therein 91 ♦ 

The rates should be made as low as is consistent 
vith good business judgment,92 but the rule as to 
reasonable rates does not contemplate rates sufficient 
only to maintain and operate the water s}stem, so 
that the cost of erection of the original system and 
of any necessary additions must come from the gen¬ 
eral tax fund 93 The fact that a rate schedule 
promulgated by a water company has been judicially 
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held not unreasonable or confiscatory does not pre¬ 
vent a municipality, on taking over the water system, 
from increasing such rates 94 Where it is provided 
by statute that municipal water systems shall ^"as 
far as possible^' be self-supporting, but that rates 
need not be charged which are unreasonably high, 
consideration is to be given to the justness and 
propriety, and the probable results, of fixing rates 
high enough to make the system self-supporting 95 

Fair return to a municipality should not exceed 
that allowed private concerns,9^ and may be less, as 
the municipal authorities decide 97 

The question of reasonableness of rates is ordi¬ 
narily a question of fact98 to be decided by the rate¬ 
making authority 99 

Presumptions mid burden of proof. A municipal 
water rate ordinance is presumed to be reasonable 
and valid,1 until the contrary is shown 2 Likewise, 
the rate charged to persons residing outside the city 
limits, as fixed by the lawful rate-fixing body, must 
be presumed to be reasonable, fair, and lawful,^ 
and the city is entitled to rest on that presumption 
until some showing is made to the contrary 4 

A taxpayer assciting that the rates charged by a 
municipally owned utility are unreasonable has the 


Bndgreton, 50 A 2d 1, 135 N* J Law 
22, affirmed 59 A 2d 422, 137 N J Law 
279 

(2) Held insufficient to support 
commission’s finding that rates were 
unreasonable or discriminatory — 
State College Borough Authoiity v 
Pennsylvania Public Utility Commis¬ 
sion, 31 A 2d 557, 152 Pa Super 363 
Surplus in debt service fund, excess 
of income 

Pa —Rankin v Chester Municipal 
Authority, Com PI, 36 Del Co 144, 
affirmed 68 A 2d 458, 165 Pa Super 
438 

Increase m rates to pay bond charg'es 
Del —Rankin v Chester Municipal 
Authority, supra 

■86. Miss—Almaras v City of Hat¬ 
tiesburg, 180 So 392, 181 Miss 752 
Expense of changing plumbing 

Ordinance, which gave owner of 
apartment building containing thir¬ 
teen apartments the option to install 
a meter for each apartment or to in¬ 
stall a single meter and pay thirteen 
times the minimum charge for one 
apartment, was not invalid because 
It might be expensive for owner to 
change his plumbing so as to install 
multiple meters —Lewis v Mayor and 
City Council of Cumberland, 54 A 2d 
319, 189 Md 68 

87. Pa —Consolidated Ice Co v City 
of Pittsburgh, 118 A. 544, 274 Pa 
558. 


Free supply or nominal charge see su¬ 
pra § 283 

88 SC —Childs V City of Columbia, 
70 SE 296, 87 SC 666, 34 LRA, 
NS, 542 

67 C J p 1242 note 31 
Contracts between municipality and 
patrons as to rates m general see 
supra § 287 b <2) 

Increase pursuant to provision in 
trust deed 

Under statute authorizing cities to 
acquire waterworks and pay therefoi 
by the issuance of certificates of in¬ 
debtedness payable solely from the 
water fund, and to secure the pay¬ 
ment of the certificates by mortgage 
or deed of trust containing provi¬ 
sions and conditions reasonably nec¬ 
essary fully to secure payment, the 
city had authority to insert in its 
trust deed a provision obligating it 
to increase rates to private consum¬ 
ers when necessary to pay the certifi¬ 
cates, and had authority to increase 
the rates pursuant to such agreement 
—Connett v City of Jerseyville, C C 
A Ill, 96 F2d 392 

189. Iowa —J W Edgerly & Co v 
City of Ottumwa, 156 NW 388, 174 
Iowa 206 

90. Iowa—Sloan v City of Cedar 
Rapids, 142 NW 970, 161 Iowa 307 

91. Utah—^Fjeldsted v Ogden City, 
28 P2d 144, 83 Utah 278 

92. Iowa —Saltzman v City of Coun¬ 
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cil Bluffs, 243 NW 161, 214 Iowa 
1033 

93 SC—Simons v City Council of 
Charleston, 187 SE 545, 181 SC 
353 

94 Iowa—Sloan v City of Cedar 
Rapids, 142 NW 970, 161 Iowa 
307 

95. Cal —General Engineering & Dry 
Dock Co V East Bay Municipal 
Utility Dist, 14 P2d 828, 126 Cal 
App 349 

96 Pa—Shirk v City of Lancaster, 
169 A. 557, 313 Pa 158, 90 ALR 
688 

97 Pa—Shirk v City of Lancaster, 
supra. 

98. Md —Lewis v Mayor and City 
Council of Cumberland, 54 A 2d 319. 
189 Md 58 

99 Md —Lewis v Mayor and City 
Council of Cumberland, supra 

1. Md—Lewis V Mayor and City 
Council of Cumberland, supra 

2 Md—Lewis v Mayor and City 
Council of Cumberland, supra 

3 Cal —Durant v City of Beverly 
Hills, 102 P 2d 759, 39 Cal App 2d 
133 

Higher rates outside municipal 
boundaries as affecting uniformity 
see infra § 297 b 

4 . Cal—^Durant v City of Beverly 
Hills, supra 



§ 289 WATERS 


94 C.J.S. 


buiden of proof as to the value of the water sys¬ 
tem S 

Wafer for 'resale A resident of a municipality 
cannot complain of its refusal to furnish him, at 
the rate charged resident consumers, with water for 
resale to nonresidents ^ 

b. Rate Producing Profit or Surplus Revenue 

Under most authorities, the fact that a municipal 
water system produces a profit does not show that the 
rates are unreasonable 

Subject to any statutory restrictions as to the 
items which may be included or covered in water 
rates,a municipal corporation operating a water 
system has authority to chaige such rate for its 
service as to yield a fair profit, or revenue in ex¬ 
cess of the cost of furnishing the service, if such 
rate is reasonably proportionate to the value of the 
service rendered,^ and it is not precluded from 
charging a rate leprcscnting the reasonable lalue 
of the service by the fact that such late produces a 
piofit,"* the mere fact that a profit is made not 
showing that the latc is unreasonable or excessive 
Moreover, a municipality docs not, by operating its 
water system for a time at cost, become bound to 
persist in such policy, but may at any time abandon 
it for a policy of chaiging rates which will produce 


a profit or surplus revenue, subject always to the 
lulc as to reasonableness 

In determining the amount of profit a municipalit> 
may receive, a rate base must be found,which is 
the fair value of all the property used and useful in 
the business Ordinarily, the purpose for W'^hich 
any profits arc used is within the sound discretion 
of the municipal authorities,^'^ and this discretion 
will not be interfered with unless it is abused^® 

On the other hand, it has been held that, since 
the primary purpose of a municipal waterworks 
is to provide adequate water and water service at 
leasonable charges, revenue not needed to main¬ 
tain the system will spell out a case of unreasonable 
water charges 

c. Matters Considered 

Numerous factors enter into the determination of the 
reasonableness of a municipality’s water rates, includ¬ 
ing reproduction costs, operating expenses, depreciation, 
and the nature of the use by the consumer 

It is only on a fair value of all the property used 
and useful in the business that the question of rea¬ 
sonable or oppressive rates charged by a munici¬ 
pality for water can be determined The determi¬ 
nation of the fair value of a municipality's water 
system must be made in the same manner as that 


5 Pa—Shnk v City of Lancastei, 
169 A 557, 313 Pa 158, 90 ALR 
68S 

G NC—^Pulghum \ Town of Selma, 
7G SE 2(1 368, 23S NC 100 

Classification ot rates as affecting: 
noniesidents see infra § 297 

7 Iowa—J W Edfi-eily & Co v 
Citv of Ottumwa, 156 NW 388, 171 
Iowa 205 

67 C J p 1249 note 41 

8 NJ—City of Bayonne v Noith 
Jeisey Dist Water Supply Com¬ 
mission, lOo A 2d 19, 30 N J Super 
409 

Pa—Shirk v City of Lancaster, 169 
A 557, 313 Pa 158, 90 ALR 688 

S C —Simons v City Council of 
Chaileston, 187 SE 545, 181 SC 
353 

Tenn—Killion v City of Pans, 241 
S W 2d 524, 192 Tenn 446 

67 C J p 1243 note 45 

Bates not limited by leasouable piof- 

it 

Pa—Rankin v Chester Municipal Au¬ 
thority, Com PI, 36 Del Co 144, af¬ 
firmed 68 A 2d 458, 165 Pa Super 
438 

9 Ill—Wagner v City of Rock Is¬ 
land, 34 NE 545, 146 Ill 139, 21 
LRA 519 

Tenn—Killion v City of Pans, 241 
S W2d 524, 192 Tenn 446 


"Water from a municipal¬ 

ly owned plant, in theory at least, 
should come to the consumer with¬ 
out profit to the sellei as such teim is 
understood in the utility field, but 
such theory does not exclude the idea 
of profit ”—Shirk v City of Lancas¬ 
ter, 169 A 557, 561, 313 Pa 158, 90 
ALR 688 

Court does not have power, in fix¬ 
ing lates, to deprive municipality 
from making profit, though city 
should not make profits basis for 
manifestly unreasonable discrimina¬ 
tion or preference m tax burdens — 
Shirk V City of Lancaster, supra 

10. Pa—Rankin v Chester Munici¬ 
pal Authority, Com PI, 36 Del Co 
144, affiimed 68 A 2d 458, 165 Pa 
Super 438 

S C —Corpus Juris cited In Simons v 
Cit> Council of Charleston, 187 S B 
545, 547, 181 S C 353 
Wash—Twitchell v City of Spokane, 
104 P 150, 55 Wash 86, 133 Am S R 
1021, 24 LRA.NS, 290 

11. Ill—Wagner ir City of Rock Is¬ 
land, 34 NE 545, 146 Ill 139, 21 
LRA 519 

12 Pa—Shirk v City of Lancaster, 
169 A 557. 313 Pa 158, 90 A L R 
688 

13 Pa—Shirk \ City of Lancaster, 

supia I 


14 Pa—Shirk v City of Lancaster 
supra 

15 Pa—Shnk \ City of Lancastei, 
supra 

16 NH—Chicopee Mfg Coip i 
Manchester Board of Water Com’i‘- 
81 A 2d 837 97 NH 109 

17 N H —Chicopee Mfg Corp i 
Manchester Board of Water Corn'i*:!, 
supra 

18 Pa—Shnk v City of Lancastei 
169 A 657, 313 Pa 158, 90 A L R 
688 

Construction fund not expended 

No portion of a construction fund 
not expended because of material pri¬ 
orities imposed by the government, 
can be added to the rate base as rep¬ 
resenting the value of property used 
and useful in rendering the service — 
State College Borough Authority v 
Pennsylvania Public Utility Commis¬ 
sion, 31 A 2d 557, 162 Pa Super 363 
Segregation of property on basis of 
usage 

A borough authority should segre¬ 
gate property, for purposes of water 
rates, between \arious types of users 
and service within and outside bor¬ 
ough limits on basis of "usage," 
which means consumption or quantity 
of service, not number of customers 
—State College Borough Authority v 
Pennsylvania Public Utility Commis¬ 
sion, supra. 
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of a private coiporation In determining the 
reasonableness of rates, reproduction costs ,20 hkc 
historic costs^i and actual costs,2- are a relevant 
fact requiring consideration, but aie not an exclu- 
sne test,23 and the weight to be given to each of 
these factors is to be determined in the light of the 
facts of the particular case under consideration 2 ^ 

Coincidentally with the determination of the fair 
\alue of the property, the cost of operating the plant 
must be ascertained ,2^ it includes all charges or 
expenses involved in the production, supply, and 
distribution of the water 26 

The depreciation of the system27 and the cost of 
extending water mains^s may be considered in de¬ 


termining whether a particular rate is reasonably 
proportionate to the service rendered; and under 
a particular statutory provision as to price, cost 
has been held but one factor m fixing reasonable 
value 29 

The quantity of water used by each consumer is 
not the sole criterion of the reasonableness of the 
rate ,20 there must also be considered the nature of 
the use ,21 the benefit obtained therefrom ,22 the 
number of persons who want the water for such 
use,22 and the effect of a certain method of deter¬ 
mining prices on the revenues to be obtained by the 
municipality^ 1= and on the interests of property 
holders 2*5 Taxes paid to a municipality are not an 


19 Pa—Shirk v City of Lancaster, 
169 A 557, 313 Pa 158. 90 ALR 
688 

20 KJ—P J Ritter Co V Ma> 01 

of City of Bridgeton, 50 A 2d 1, 
135 N J Law 22, afftimed 59 A 2d 
422, 137 NJLaw 279 

21 3SrJ—P J Ritter Co v Mayor 

of City ot Bridgeton, supra 

22 NJ —P J Ritter Co v May 01 

of City of Bridgeton, supra 

Interest, amortization 

The interest paid by participating 
municipalities during couise of con- 
stiuction of a v.ater pro]ect is a prop- 
Lr element to be considered in detei- 
mining cost of the project, as a step 
in determining pi ice to be charged 
a nonparticipating municipality for 
water, but latter should not be 
charged for the amount paid out to 
participating municipalities by wav 
of amortization on their bonds—City 
of Bayonne v North Jeisey List Wa¬ 
ter Supply Commission, 105 A 2d 19, 
iO N J Super 409 

Bednction of bonded indebtedness 

The cost of a water supply project, 
on which price of water sold to a 
iionparticipating municipality should 
he based, should not be reduced by 
amount by which participating mu¬ 
nicipalities have reduced the bonded 
indebtedness of the project —City of 
Bayonne v North Jersey List Water 
Supply Commission, supra 

23 N J —P J Ritter Co v Mayor of 
City of Bridgeton, 50 A 2d 1, 135 N 
JLaw 22, affirmed 59 A 2d 422, 1S7 
NJLaw 279 

24. N J —J Ritter Co v Mayor 
of City of Bridgeton, supra 

25 Pa—Shirk v City of Lancaster, 
169 A 557, 313 Pa 158, 90 A L R 
6SS 

26 Pa—Shirk v City of Lancaster, 
supra 

This embraces, among other items, 
not -only the salaries or wages of all 
persons employed directly by the city, 
but also a just portion of the salaries 
of elective officers whose time is en¬ 


gaged in that business, such expens¬ 
es as telephone, insurance, printing, 
stationery, etc, connected with sup¬ 
ply and distribution must be gi'ven 
a place, and all taxes, whether on 
the plant as such or on an;s bonds 
that may be pioperly allocated as an 
indebtedness against the plant should 
be taken into consideration and al¬ 
lowed for—Shiik v City of Lancas¬ 
ter, supra 

Interest paid on bonds, issued by 
borough authority for pui chase of 
water supply properties fiom borough 
and construction of improvements, is 
not properly operating cost to be 
considered in fixing rates—State Col¬ 
lege Borough Authority v Pennsylva¬ 
nia Public Utility Commission, 31 A 
2d 557. 152 Pa Super 363 
Tax equivalent 

The legislature is authorized to in¬ 
clude a tax equivalent as an operat¬ 
ing expense ot a municipally owned 
water utility for rate-making pur¬ 
poses, under statute, a five hundred 
fifty thousand dollar tax equivalent 
was properly included in computing 
the operating expenses—^Village of 
Fox Point V Public Service Com¬ 
mission, 7 NVV2d 571, 242 Wis 97, 
followed in Village of Shorewood v 
Public Service Commission, 7 N W 
2d 574, 242 Wis 105 and Village of 
Whiteflsh Bay v Public Service Com¬ 
mission, 7 NW2d 675, 242 Wis 106 
Water for fire-fighting, hydiants 

The statute relating to township 
water supplies authorizes township, 
in. arriving at a reasonable price for 
water used for fire-fighting, to consid¬ 
er cost of hydrants, labor of attach¬ 
ing hydrants to mam, interest over 
bond period on such items, replace¬ 
ments costs, and cost of effectively 
installing hydrants, including cost of 
larger mams, reservoirs, stand tow¬ 
ers, special requirements, and other 
items—Fleming v Ferguson, 171 P 
2d 274, 161 Kaxi 562 
27 N J —City of Bayonne v North 

Jersey List Water Supply Com¬ 
mission, 105 A 2d 19, 30 N J Super 

409 


Pa—Shirk v City of Lancaster, 169 
A 557, 313 Pa 158, 90 ALR 688 
Depreciation charge held too small 
A depieciation charge based on four 
per cent sinking fund method was 
too small, and two per cent rate 
would be nearer realitv, with respect 
to annual depreciation which small 
borough could charge for rate purpos¬ 
es—Boiough of Ambndge v Penn¬ 
sylvania Public Utility Commission, 

8 A 2d 429, 137 Pa Super 50 

28 Wash—Twitchell v City of Spo¬ 
kane, 104 P 150, 53 Wash 86, 13J 

j Am SR 1021, 24 L R A ,N S , 290 

29 N J —City of Bayonne v North 
Jersey List Water Supply Com¬ 
mission, 105 A 2d 19, 30 N J Super 
409 

30 . Md—Lewis v Mayor and City 
Council of Cumbeiland, 54 A 2d 319, 
189 Md 5S 

Mass —Ladd v City of Boston, 49 N 
E 627, 170 Mass 332, 40 LRA 
171 

31 Md—Lewis V Mayor and City 
Council of Cumberland, 54 A 2d 
319, 189 Md 58 

Mass—Ladd v City of Boston, 49 N 
E 627, 170 Mass 333, 40 LRA 
171 

32 Md —Lewis v Mayor and Cit> 
Council of Cumberland, 54 A 2d 319, 
189 Md 58 

Mass —Ladd v City of Boston, 49 N 
E 627, 170 Mass 332, 40 LRA 
171 

33 Md—Lewis v Mayor and Cit> 
Council of Cumberland, 54 A 2d 
319, 189 Md 58 

Mass —Ladd v City of Boston, 49 
NE 627, 170 Mass 332, 40 LRA 
171 

34 Md—Lewis v Mayoi and City 
Council of Cumberland, 54 A 2d 
319, 189 Md 58 

Mass—Ladd v City of Boston, 49 
NE 627, 170 Mass 332, 40 LRA 
171 

35. Md —Lewis v Ma> or and Cit> 
Council of Cumberland, 54 A 2d 319, 
189 Md 68 
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accurate measure of the reasonable charge that 
should be made for municipal water service,and 
water service to a property is not to be measured 
solely by the value of the property served 

Rates which are sufficient to cover all operating 
expenses, repairs, and improvements, and interest 
on the cost of the water system, and to repay the 
purchase price in a period of twenty years, have 
been held so high as to be unreasonable,28 but the 
imposition of rates sufficiently high to produce the 
necessary income to pay bonds issued to provide 
for a necessary extension of the municipal water 
system has been held not unreasonable,89 and a mu¬ 
nicipality may be empowered by its charter to im¬ 
pose a rate sufficient to pay, as they mature, the 
certificates issued to pay the cost of the waterworks 
property purchased So, if the municipal au¬ 
thorities decide not to make a profit, or to make a 
profit less than ordinary, fair return may properly 
include consideration of such items as debt service 
charge to the extent that the value of the property 
warrants a return may be allowed which will 
compensate the municipality for any debt service 
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charge on any funded debt the money from which 
was used directly or indirectly in building or im¬ 
proving the water system 

The amounts voluntarily paid by other commu¬ 
nities to a municipality for water is immaterial in 
determining whether the charge fixed by a com¬ 
mission for water taken by a particular community 

is arbitrary or capricious.^8 

d. Judicial Review* 

Apart from statutory reaulation, courts may pass 
on the reasonableness of a municipality's water rates, 
but will not interfere if discretion appears to have been 
reasonably exercised 

The reasonableness of water rates fixed by a 
municipality is subject to judicial review at the 
suit, or on the complaint, of consumers the power 
of a court to pass on the reasonableness of charges 
made by a municipal waterworks, when not other¬ 
wise regulated by statute, is generally recognized 
Reasonable discretion must be allowed the municipal 
officers charged with the duty of fixing rates, and 
unless the court can say from all the circum¬ 
stances that the rate fixed is excessive and dispro- 


Mass —-Ladd v City of Boston, 49 N 
E 627, 170 Mass 322, 40 LRA 171 
36 N H —Chicopee Mf g Corp v 
Manchester Board of Water Com'rs, 
81 A 2d 837, 97 NH 109 
37. NH—Chicopee Mfg Corp v 
Manchester Board of Water Com’rs, 
supra 

Percentages of water charges and as¬ 
sessed valuation 

Where water charges paid by plain¬ 
tiffs for water service for private fire 
protection totaled twenty-five per 
cent of city’s metered water charges, 
fact that property at which water vas 
used was only twenty per cent of as¬ 
sessed valuation of city did not make 
the water charges unreasonable — 
Chicopee Mfg Corp v Manchester 
Board of Water Com’rs. supra 

38. Idaho —Peil v Citv of Cceur 
d’Alene, 129 P 643, 23 Idaho 32, 43 
LRA.NS, 1095 

39. S C —Simons v City Council of 
Charleston, 187 SB 545, 181 SC 
353 

40. Pla—State V City of St Peters¬ 
burg, 198 So 837, 145 Pla 206 

41. Pa—Shirk v City of Lancaster, 
169 A 657, 313 Pa 158, 90 ALR 
688 

42. Pa—Shirk v. City of Lancaster, 
supra. 

Allied indebtedneSET 

This charge would include a por¬ 
tion of an allied indebtedness with 
which the water system is insepara¬ 
bly connected and which is necessary 
to the system’s successful operation, 


though such indebtedness, in addition, 
has in fact been devoted to other 
uses, such as a sewerage system — 
Shirk V City of Lancaster, supra 

43 NY —City of Syracuse v Gibbs, 
28 NB2d 835, 283 NY 275 

44. Ala —^Bankhead v Town of Sul- 
ligent, 155 So 869, 229 Ala 45, 96 
ALR 1381 
67 C J p 1243 note 39 
Proceedings by consumers for relief 
against unreasonable rates of wa¬ 
ter companies see infra § 295 b 
Review of rates of water company, 
and relief against unreasonable 
rates see infra § 295 a 

Absence of rate-m ak ing bodies 

The courts have, at most, in the 
absence of administrative rate-mak¬ 
ing bodies, the power they had at 
common law with respect to unrea¬ 
sonable or unjustly discriminatory 
rates and the power to declare munic¬ 
ipal ordinances unreasonable or arbi¬ 
trary and therefore invalid exercises 
of delegated authority, which power 
resembles, in scope, statutory power 
of courts to review rate orders of 
Public Service Commission —Lewis v 
Mayor and City Council of Cumber¬ 
land, 64 A 2d 319, 189 Md 58 

petition to determine reasonableness 
of lates dismissed 

Pa —Rankin v Chester Municipal 
Authority, Com PI, 36 Del Co 62 

Petition for certiorari held defective 

Mass —Lucia v Water and Sewer 
Com'rs of Medford, 125 NE 2d 776 
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Bill challenging' reasonableness of 
rates dismissed 

Pa —Rankin v Chester Municipal 
Authority, Com PI, 36 Del Co 73, 
exceptions dismissed 36 Del Co 
144, affirmed 68 A 2d 458, 165 Pa 
Super 438. 

All^ation raising q.uestiou of fact 

Pa—Rankin v Chester Municipal 
Authority, Com PI, 36 Del Co 53 

Joinder of individual members of 
authoiity as defendants 
Pa'—Rankin v Chester Municipal 
Authority, Com PI, 36 Del Co 53 

Supply to nonresidents 

However, the relationship between 
city and consumers of city water out¬ 
side of city limits ■was purely con¬ 
tractual, in absence of any obligation 
on part of city to furnish water, and 
therefore reasonableness or unreason¬ 
ableness of rates was not subject to 
review by court in suit by parties 
affected to restrain enforcement of 
ordinance increasing rates, court 
could only determine whether city 
was complying with terms of con¬ 
tract—City of Phoenix v Kasun, 97 
P2d 210, 54 Anz 470, 127 A.L R 84 

45. NH—Chicopee Mfg Corp. v 
Manchester Board of Water Com’rs, 
81 A 2d 837, 97 NH 109 

Junsdictiou of court of commoiL pleas 
Pa —Rankin v Chester Municipal 
Authority, Com PI, 36 Del Co 53 
—Rankin v Chester Municipal Au¬ 
thority, Com PI, 36 Del Co 52 
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portionate to the service rendered, their determina¬ 
tion must stand,the court will not interfere with 
the discretionary rights of the municipality as long 
as they appear to have been reasonably exercised^'^ 
and no fraud or discretion is charged Accord¬ 
ingly, the action of a municipality in fixing or in¬ 
creasing rates is not reviewable in the absence of a 
showing that the new rates are unreasonable,^^ 
and changes should be proposed to the municipality, 
as the rate-making authority, and not to the court 

The well-recognized procedure for review is by 
bill of injunction or by declaratory judgment pro¬ 
ceedings wherein complainant offers to do equity 

In a suit by a consumer for relief against rates 
charged by a municipal water system under an 
order of a public utility commission, the validity 
of a prior order of the commission fixing the whole¬ 
sale rates to be paid by the municipality for water 
supplied to It, to be by it distributed through its 
system, is not open to consideration 52 

Laches such as to bar the prosecution of a writ 


of certiorari to review a resolution and ordinance 
fixing municipal water rates has been held not 
shown by particular proof adduced 53 

§ 290. —-— Regulation by Public Utility 
Commission 

Authorities differ as to whether, under the variously 
worded statutes, public utility commissions have power 
to regulate municipal water rates. 

According to some authorities, the power to regu¬ 
late rates for water supplied by municipally owned 
water systems is not conferred on a state public 
utility commission by constitutional or statutory 
provisions authorizing such commission to regulate 
the rates of public utilities,54 except where it is 
provided otherwise 55 There is, however, also au¬ 
thority, to the contrary, that a municipal corpora¬ 
tion engaging in the business of supplying water to 
its inhabitants or the public is subject to the same 
constitutional and statutory provisions as to the 
manner of fixing reasonable rates as individuals 
and private corporations,55 particularly where the 


46 Wash —Twitchell v City of Spo¬ 
kane, 104 P 150, 65 Wash 86, 133 
Am SR 1021, 24 LRA,NS, 290 
Beductlon held, aot warranted 

Evidence failed to establish past 
or probable future operation of mu¬ 
nicipal system at a substantial profit 
which wbuld warrant an order reduc¬ 
ing rates—Lewis v Mayor and City 
Council of Cumberland, 54 A 2d 319, 
1S9 Md 58 

47. Mo—City of Maryville v Cush¬ 
man, 249 SW2d 347, 363 Mo 87 

Arbitrary or iUegal order or ordi¬ 
nance 

If administrative order or munici¬ 
pal ordinance is unsupported by sub¬ 
stantial evidence or in other respects 
arbitrary or contrary to law, it may 
be set aside, otherwise it will be 
sustained—Lewis v Mayor and City 
Council of Cumberland, 54 A 2d 319, 
189 Md 58 

48. Mo —City of Maryville v Cush¬ 
man, 249 SW2d 347, 363 Mo 87 

49 . US —Cudahy Packing Co v 
City of Omaha, CCANeb, 24 P 2d 
3, certiorari denied 49 S Ct 9, 278 
US 601, 73 LEd 530 

50. Md —Lewis v Mayor and City 
Council of Cumberland, 64 A 2d 319, 
189 Md 58 

51. Ala—Mitchell v City of Mobile, 
13 So 2d 664, 244 Ala 442 

52. Wis—J Greenebaum Tanning 

Co V Railroad Commission of Wis¬ 
consin, 217 NW 282, 194 Wis 634 

63. N J —^P J Ritter Co v Mayor 
of City of Bridgeton, 60 A2d 1, 135 
N J Law 22, affirmed 69 A 2d 422, 
137 N JLaw 279 
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54. Cal —Durant v City of Beverly 
Hills, 102 P2d 759, 39 Cal App 2d 
IZt 

Ga —Georgia Public Service Commis¬ 
sion V City of Albany, 179 SE 369, 
180 Ga 355 
67 C J p 1243 note 50 
Regulation by commission of rates of 
water companies see infra § 296 
“With an exception not applicable 
the Public Service Commis¬ 
sion has no power over municipal 
water rates ’’—Lewis v Mayor and 
City Council of Cumberland, 54 A 2d 
319, 323, 189 Md 58 

Mmucipalities held not withm com- 
mission’s super vision under statute 
—Hall V Village of Swanton, 35 A 
2d 381, 113 Vt 424 

City of New York held not subject, 
as a water company, to Public Service 
Commission, with respect to poyver to 
fix water rates—Franc v Davidson, 
278 NTS 559, 155 Misc 382 

Publication of spates without commis- 
sion’s approval 

Under statute, municipal water 
works board may legally publish 
rates for sale of water without ob¬ 
taining the approval of state public 
service commission of such lates — 
Water Works Board of City of Mobile 
V City of Mobile, 43 So 2d 409, 253 
Ala 158 

55. Wis—Pabst Corporation v Citv 
of Milwaukee, 208 NW 493, 190 
Wis 349, 45 ALR 1164 

67 C J p 1243 note 51 

Bates for service beyond city limits 
Ky—'City of Covington v Sohio Pe¬ 
troleum Co, 279 S W 2d 746 
Pa —White Oak Borough Authority 

177 


V Pennsylvania Public Utility 
Commission, 103 A 2d 502, 175 Pa 
Super 114—City of Allentown v 
Public Utility Commission, Com 
PI. 64 DauphCo 126 
Duty to die rate schedule 
Wis —City of Milwaukee v City of 
West Alhs, 294 NW 625. 236 Wis 
371, certiorari denied 61 S Ct 941, 
313 US 5 67, 85 LEd 1525—City 
of Milwaukee v City of West Allis, 
258 NW 851, 217 Wis 614 
Charge for coxuiection to mains 
held subject to review by commission 
for determination whether the charge 
was reasonable and just —City of De 
Pei e V Public Service Commission. 
63 NW2d 764. 266 Wis 319 

56. Idaho —Peil v City of Coeur 
d'Alene, 129 P 643, 23 Idaho 32, 43 
LR A,NS , 1095 

Statute held valid 

Provision of Revenue Bond Act 
with respect to appointment of re¬ 
ceiver for municipally-owned utility 
was held not invalid as interfering 
with constitutional late-makmg pow¬ 
er of commission, as applied to part 
of projected water system which 
town proposed to operate outside its 
corporate limits —Ci andall v Town 
of Saftord, 56 P 2d 660, 47 Anz 402 

Effect of coutiact; repeal of chartei 
provision 

(1) Under Public Service Law, 
commission cannot fix rates for pub¬ 
lic use where municipality has con¬ 
tract with waterworks company, but 
if municipality has no such contract, 
commission can conduct investigation 
and fix rate on written complaint, 
provisions of law vesting in commls- 
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tnumcipality is selling water for profit,and except 
where municipalities or water systems owned by 
them are in terms excepted from the operation of 
bLich provisions 

The determination, by a commission, as to the 
rates which a municipality is entitled to charge is 
conclusne on the courts, where such determination 
is fully sustained by the evidence In its order 
fixing rates, a commission cannot require a mu¬ 
nicipality to carry out a provision of its contract 
\v ith a water company to reimburse the company for 
taxes assessed by the municipality 

In a proceeding before a commission for the re¬ 
duction of the rates charged to consumers outside 
the municipality^ it is the duty of the commission, 
as the agency of the legislature, to carry out the 
legislative policy, expressed in a statute, of pro¬ 
tecting the bondholders of municipal authorities 
Where such proceeding is on the ground that the 


rates are unjust, unreasonable, and discriminatory, 
the burden of proving the reasonableness of the 
rates IS on the municipality, in the absence of com¬ 
pliance by It with the statutory requirements as to 
filing, and subscribing to, tariffs The provisions 
of an ordinance authorizing the issuance of water 
revenue bonds for the extension of a city water¬ 
works system are subject to any authority vested 
in the public service commission as to rates 

QuasL-’municipal corporations, such as a fire dis¬ 
trict,a water district,®^ and a water authority®^ 
arc subject to regulation by a public utility com¬ 
mission or officer, as to their rates, under general 
statutes authorizing such commission or officer to 
regulate the rates of public utilities, where not 
specifically excepted therefrom 

Notice of change of rate or classification, A city 
subject to the power of a public service commis¬ 
sion to regulate rates cannot change an established 


Sion jurisdiction over rates of watoi 
companies were held to repeal prior 
charter provision authorizing city 
commissioner of water supply to ex¬ 
ercise superintendence, regulation, 
and control in respect of rates of wa¬ 
ter companies, to extent of ^ esting in 
commission the fixing of rates be¬ 
tween city and water companies, in 
absence of contract—City of New 
Tork V Maltbie, 8 NE2d 289. 274 
NT 90 

(2) Contracts between municipali¬ 
ties and water companies as to rates 
generally see supra & 287 a 
'SfC3cb of statute as to films' rates 
Section of law providing that mu¬ 
nicipality had power to reauire com¬ 
panies to file and keep open to public 
inspection schedules of all rates to 
be charged and contracts relating 
thereto, does not indicate that lights 
of municipality to fix rates were not 
affected by commission’s power — 
City of New York v Maltbie, 289 N 
YS 562, 248 App Di\ 39, affirmed 
City of New York v Maltbie, 8 N E 
2d 289. 274 N Y 90 

Ordinance as to rates for nonresi¬ 
dents held mvalid 

Ky —City of Co\ington v Sohio Pe¬ 
troleum Co, 279 SW 2d 746 

57. W Va —City of Wheeling v 
Benwood-McMechen Water Co , 176 
S E 231, 115 W Va CSC 

58 Or —Gates v Public Service 
Commission of Oregon, 167 P 791, 
168 P 939. 86 Or 442 
67 C J p 1243 note 53 
Statute held not to deprive com¬ 
mission of jmisdiction to revise rates 
to be charged by municipality for 
water under contract executed prior 
to April 1, 1907, where rate prescrib¬ 
ed by contract was claimed to be un¬ 


reasonable —City of Milwaukee v 
Railroad Commission of Wisconsin, 
258 N W 854. 217 Wis 600 
S'tatute repealed by implication 

Statute authorizing municipality to 
fix rates for water furnished to any 
purchaser outside municipality was 
held to repeal, by implication, prior 
statute authorizing Public Service 
Commission to fix prices for water so 
sold by municipality and to give city 
exclusive jurisdiction over such rates 
—^State ex lel West Side Imp Club v 
Department of Public Service of 
Washington, 58 P 2d 350, 186 Wash 
378 

Supplying water ou-fcside corporate 
limits 

City’s statutory exemption from 
regulation of commission as to rates 
charged and service rendered by it in 
furnishing water to its citizens ceas¬ 
ed when it supplied water to patrons 
outside its corporate limits —Louis¬ 
ville Watei Co V Preston St Road 
Water Dist No 1, Ky, 256 S W 2d 
26 

59 . N T —City of Syracuse v Gibbs, 
28 N E 2d 835, 283 N Y 275 

60 Me —Milo Water Co v Inhabi¬ 
tants of Town of Milo, 173 A 152, 
133 Me 4 

Order contingent on i emission of tax- 
es 

Where commission implied, in or¬ 
dering increase in rates, that contin¬ 
uance of order was contingent on 
town's remission of taxes to compa¬ 
ny as provided in contiact, and sub¬ 
sequently made order increasing lates 
to compensate company for tax as¬ 
sessment, company could not recovei 
increased rates for period preceding 
time when subsequent order became 
opeiative, where company did not ex¬ 
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cept to subsequent older, since con¬ 
tiact was abrogated by parties' con¬ 
duct and commission’s orders —Milo 
Water Co v Inhabitants of Town of 
Milo, supra 

61 , Pa—State College Borough Au¬ 
thority v Pennsylvania Public 
Utility Commission, 31 A 2d 557, 
152 Pa Super 363 

Additional allowance to meet obliga¬ 
tions 

Where reaisonable return, based on 
proper water rates and allowable op¬ 
erating costs, as determined by com¬ 
mission, would be inadequate to en¬ 
able authority to meet its obligations 
to its bondholders or seriously jeop¬ 
ardize security of bonds, additional 
allowance should be made, and con¬ 
sumers outside borough limits should 
be required to carry proper share of 
burden—Stale College Borough Au¬ 
thority V Pennsylvania Public Util¬ 
ity Commission, supra 

62 . Pa—State College Borough Au¬ 
thority V Pennsylvania Public 
Utility Commission, supra 

63 Mo —City of Lebanon v Schnei¬ 
der. 163 SW2d 588, 349 Mo 712 

64 . R I —East Providence Water Co 
v. Public Utilities Commission, 128 
A 556, 46 R I 458 

65 Philippine —Metropolitan W^atei 
District v Public Utility Commis¬ 
sion, 46 Philippine 412 

Water districts m general see supia 
§§ 213 (l)-243 (9) 

66 R I —Kennelly v Kent County 
Water Authority. 89 A 2d 188, 79 
RI 376 

Filing rates ‘with utility administra¬ 
tor leqmred 

RI—KennelJy v Kent County Water 
Authority, supra 
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rate or classification except after the required stat¬ 
utory notice to the commission and the public 

Setting aside ordei, paity in interest An order 
of the Public Service Commission determinin|r the 
rates for a municipally-owned water utility is prima 
facie lawful,and the burden of shovving- unlaw¬ 
fulness IS on the paity seeking to set aside the or¬ 
der 69 The fact that a city sells water to another 
city does not make the former a party in interest so 
as to entitle it to maintain an action to set aside an 
order of the Public Service Commission fixing the 
rates to be charged by the latter city in extending 
its services 

On appeal fiom a commission’s oidcr to reduce 
the rates charged by a municipal authority to con¬ 
sumers outside the municipality, the court is bound 
to consider the question whether the commission had 
jurisdiction to regulate and control the rates, 
whether or not the question was raised before the 
commission 

§291. Propriety and Regulation of Rates of 
Water Companies 

An ordinance regulating a water company’s charges 
must ftx the rates with certainty and definiteness 

A municipal ordinance regulating the charges to 


be made by a water company must fix the rates with 
certainty and definiteness ^2 

§ 292. - Power to Regulate Rates 

a In general 
b Power of municipality 

a In G-eneral 

Water companies’ rates are subject to regulation by 
the state or any agency to which it has lawfully dele¬ 
gated the power of regulation 

The business of supplying the public with water is 
one impressed with a public use,73 and the rates 
to be charged b}*- companies and persons engaged 
m public water service are subject to regulation un¬ 
der the police power of the statea water com¬ 
pany can law fully charge no higher rates than those 
duly established by public authority The right to 
establish and regulate the charges to be made for 
public water service belongs to the state,*^6 and can 
be exercised only by it or b> some agency to which 
it has lawfully delegated such power The state 
may delegate its pow’ci to municipal corporations, 
as to the rates of w^ater companies operating within 
their respective limits a statute attempting 

to confer such power on the courts is unconstitu¬ 
tional, as providing foi the exercise by the judicial 


67 W Va —City of Wheeling v Ben- 
■wood-McMechen Water Co, 176 S 
B 234, 115 W Va 353 

68 Wis —^Village of Fox Point v 
Public Service Commission, 7 N W 
2d 571, 242 Wib 97, followed in 
Village of Shorewood v Public 
Service Commission, 7 N W 2d 574, 
242 Wis 105, and Village of White- 
hsh Bay v Public Service Commis¬ 
sion. 7 NW2d 575, 242 Wis 106 

69 Wis—Village of Fox Point v 
Public Service Commission, 7 NW 
2d 571, 242 Wis 97, followed in 
Village of Shorewood v Public 
Service Commission, 7 N W 2d 574, 
242 Wis 105, and Village of White- 
ftsh Bay v Public Service Com¬ 
mission, 7 NW2d 576, 242 Wis 
106 

70 Wis —City of Milwaukee v Pub¬ 
lic Service Commission, 11 NW 2d 
643, 244 Wis 73, rehearing denied 
12 NW2d 606, 244 Wis 73 

71 Pa—State College Borough Au¬ 
thority V Pennsylvania Public Util¬ 
ity Commission, 31 A 2d 557, 162 
Pa Super 363 

72 Cal —San Francisco Pioneer 

Woolen Factory v Bnckwedel, 60 
Cal 166, 9 PCL J 136 

Average price in other cities 
A recLuiiement that the company 
shall furnish water at the average 
price paid therefor m other cities of 
the United States having efficient wa¬ 


terworks opeiated by piivate com¬ 
panies IS not sufficiently ceitain 
Colo —Denver v Denver Union Wa¬ 
ter Co , 91 P 918, 41 Colo 77 
Iowa —Des Moines y Des Moines 
Wateiworks Co, 64 NW 269, 95 
Iowa 348 

“Domestic puipose;” “room” 

An ordinance is not v^oid for uncer¬ 
tainty because it fixes lates for “do¬ 
mestic purposes'* without stating 
what coiiotitutes a domestic puipose, 
or because it fixes the late according 
to the number of rooms in the build¬ 
ing supplied, without defining a 
“room"—Ciosby v Montgomery, IS 
So 723, 108 Ala 498 
73. Mo—State ex rel St Joseph 
Water Co v Geiger, 154 SW 4S6, 
246 Mo 74, LRA1916A 1060, cer¬ 
tiorari dismissed 35 SCt 208, 235 
U S 695, 69 LEd 430 
67 C J p 1244 note 56 
74 N J —New Jersey Suburban Wa- ' 
ter Co V Town of Harrison, 1 A 2d 
61, 120 NJLaw 546, reversed on 
other grounds 3 A 2d 623, 122 N J 
Law 189 

Pa —Borough of Clarks Summit v 
Public Service Commission, 92 Pa 
Super 591 

67 C J p 1244 note 58 
Power of city water commissioner to 
fix water rates see Municipal Cor¬ 
porations § 635 a 

Water company as public utility sec 
I supra § 247 


Spates not limited to prior maximum 
charge 

Where, after enactment of public 
utilities lavr, water company filed 
schedule which contained no men¬ 
tion of maximum charge allowance, 
but continued to make such charge 
until Septembei 1, 1935, when compa¬ 
ny duly filed and placed in effect new 
rates, consumers were liable for wa- 
tei in accordance with new lates, 
yvhich were not limited to the prioi 
maximum charge —Eastport Watei 
Co V Raye, 4 A 2d 841, 136 Me 175 

75 NT—Pond V New Rochelle Wa¬ 
ter Co, 76 NE 211, 183 NT 330, 1 
L R A ,N S , 958, 5 Ann Cas 504 
67 C J p 1244 note 61 

76. N J —New Jersey Suburban Wa¬ 
ter Co V Town of Hairison, 1 A 2d 
61, 120 NJLaw 546, reversed on 
other grounds 3 A 2d 623, 122 N J 
Law 189 

67 C J p 1244 note 66 

77 N T—^New York Interurban Wa¬ 
ter Co V City of Mt Vernon, ISO 
NTS 304, 110 Misc 281 

Tex—Ball v Texarkana Water Coi- 
poiation, Civ App , 127 SW 1068 

78 Ill—City of Danville y Dan¬ 
ville Water Co, 53 N B IIS, 178 Ill 
299, 69 Am S R 304 

67 C J P 1244 note C8 
Power of municipalities sec infia 
subdnusion b of this section 
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department of powers which belong to the legisla¬ 
tive department,*^9 and, in general, a court of equity 
has no power to prescribe water rates 

Even a provision in a water company’s charter 
as to the rates which it may charge for its service 
may be modified or superseded,®^ and is super¬ 
seded by subsequent general legislation providing 
for the regulation of rates 

Continuing power; nonnset or abandonment The 
power to regulate water rates is not exhausted by 
exercise, but is a continuing one, which may be ex¬ 
erted, from time to time, whenever necessary in the 
public interest 

Nonuscr of poioer to regulate w^ater rates is not 
an abandonment of it 

Private leatcy companies The rates to be charg¬ 
ed by private water companies, organized to furnish 
water merely to their owm members or stockholders, 
are not subject to public regulation,the power to 
fix rates by public authority depending on w^hether 
the company has devoted its property to public 
use A state cannot entirely dn est itself of, or 
abandon, its powders to regulate water rates 
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b. Power of Municipality 

Apart from contract with a water company, a munici¬ 
pality has power to regulate such company's rates only 
where clearly given such power by statute 

A municipal corporation has authority to regulate 
the rates to be charged by a public service water 
company for its service, where it is given such 
authority by statute,^® except as it may have re¬ 
stricted its rights by contract In the absence of 
statute, a municipality has no power to regulate wa¬ 
ter rates,except as it may do so by contract with 
the company, as discussed supra § 287 a. 

Such power IS not to be implied, and cannot be 
exercised unless it is clearly and unmistakably 
granted oy the state 91 Thus, a municipality is not 
given power to regulate rates by a general welfare 
clause in its charter or the statute under which it 
is organized,9^ or by a statute merely authorizing 
it to provide a water supply for its inhabitants, or 
to cause such supply to be provided,9*^ or by a stat¬ 
ute conferring on it power to regulate the measur¬ 
ing of w'ater sold within its boundaries and to legu- 
kte and inspect water meters,9^ and a statute au¬ 
thorizing a municipality to contract for a water sup¬ 
ply does not empower it to regulate or control rates 
for water service except by contract with the person 
or corporation furnishing the service 95 


79. IT S -—Helena Water Co v City 
of Helena, D C Ark , 277 F 66 
80 US —City of Pocatello v Mur¬ 
ray. C C Idaho, 173 F 382 

81. US—Spring Valley Watei- 
Works V Schottler, Cal, 4 S Ct 
48, 110 US 347, 28 L Ed 173 

67 C J p 12 41 note 59 

82. Pa —Borough of ^Vhite Haven v 
Public Service Commission, 80 Pa 
Supei 5o6—Staples v Public Serv¬ 
ice Commission, 79 Pa Super 6 

83 III—Rogers Paik Water Co v 
Fergus, 63 NE 363, 178 Ill 571, 
affirmed 21 S Ct 490, 180 US 624, 
45 L Ed 702 

84. Md—Teatman v Towers, 95 A 
158, 126 Md 513 

85 Cal —McFadden v Eos Angeles 

County. 16 P 397, 74 Cal 571 

86. Cal —City of San Leandro v 
Railroad Commission, 191 P 1, 1S3 
Cal 220 

87. Me —In re Guilford Water Co's 
Service Rates, 108 A 446, 118 Me j 
367 

88* CaJ —Title Guaranty & Trust 
Co V Railroad Commission of Cal¬ 
ifornia, 142 P 878, 168 Cal 295. 
Ann Cas 1916A 738 
67 C J p 1245 note 74 
Ordinance held not invalid as leaving 
rates indefinite 

An ordinance fixing water rates 


and gn mg every householder the op¬ 
tion to require a meter on his prem¬ 
ises, to be placed there by the water 
company, at its expense, and to pay 
for the water furnished at rates dit- 
terent from the house rate, is not in¬ 
valid as leaving the rates indefinite 
or uncertain —Spring Valley Waler- 
Woiks V San Francisco, 22 P. 910, 
1046, S3 Cal 286, 16 Am S R 116, 6 
LRA 756 

Place of service of waterworks com¬ 
mission 

With respect to whether city coun¬ 
cil had jurisdiction, under statute, to 
revise rate at which municipal water 
plant furnished water to water com¬ 
pany for distribution m other city, 
service rendered by waterworks com¬ 
mission was performed within first 
municipality, where water was deliv¬ 
ered and measured at meter located 
within corporate limits—^North Lit¬ 
tle Rock Water Co v Waterworks 
Commission of City of Little Rock, 

I 136 S W 2d 194, 199 Ark 773 

89. US —City of Owensboro v. 

Owensboro Waterworks Co, Ky, 24 
set 82, 191 US 358, 48 L Ed 217 
67 C J p 1245 note 75 
Contract with water company as to 
rates as binding on parties see su¬ 
pra § 287 a (2) 

Suspension of power for specified 
time 

The making of a municipal con¬ 
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tract to suspend for a specified time 
the power of the city to regulate the 
lates which a company shall collect 
from private consumers, in considera¬ 
tion of the construction and operation 
of waterworks, is not an unreasonable 
exercise of the power to contract 
therefor —Omaha Water Co v Oma¬ 
ha, Neb, 147 F 1, 77 C C A 267, 12 
LRA.NS, 736, 8 Ann Cas 614, ap¬ 
peal dismissed 28 S Ct 262, 207 U S 
684, 52 LEd 351 

90 . Ga—^Washington Water & Elec¬ 
tric Co V Pope Mfg Co, 167 SE 
286, 176 Ga 165 

67 C J p 1245 note 76 

91. U S —City of Winchester v Win¬ 
chester Waterworks Co, Ky , 40 S 
Ct 123, 251 US 192, 64 LEd 221 

67 CJ p 1245 notes 78, 79 

92. Pa—Schroeder v Scranton Gas 
& Water Co, 20 Pa Super 255 

WVa—Bluefield Waterwoiks & Im¬ 
provement Co V City of Bluefield, 
70 SB 772, 69 WVa 1, 33 LRA, 
NS, 759 

93. Tex—Ball v Texarkana Water 

Corporation, Civ App, 127 S W 

1068 

67 C J p 1246 note 80 

94. Pa—York Water Co v City of 
York, 95 A 396, 250 Pa 115 

95 . Ga—^Washington Water & Elec¬ 
tric Co V Pope Mfg Co., 167 SE 
286. 176 Ga 165 
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Under a statute conferring power to regulate the 
lates to be charged, a municipality may establish ab¬ 
solute rales, and is not limited to fixing maximum 
rates,®® but it may establish rates for the future 
only, and is not empowered to make retroactive 
rates A municipal corporation’s power to regu¬ 
late water rates is not affected by the fact that it is 
Itself a patron of the water company 

Annexation of territory Where the territory of 
one municipality is annexed to another and larger 
one, the power of regulating water rates is thence¬ 
forth to be exercised by the larger municipality 

Control of state A statute authorizing a munici- 
ipal corporation to fix water rates is ordinarily of 
the nature of a license, revocable at will, and does 
not amount to a surrender of the stale’s power to 
regulate such rates,^ and so a municipality has no 
power to fix rates inviolably, and free from the 
control of the legislature, at least where such pow¬ 
er has not been clearly and expressly conferred on 
it by statute 2 

Delegation of pozver. Statutory authority con¬ 
ferred on a municipal corporation to regulate rates 
for water service is a purely legislative function,^ 
and cannot be delegated by the legislative body of 
the municipality to a municipal officer or a com¬ 
mission ^ 


WATERS §§ 292-293 

§ 293. - Reasonableness of Rates 

a In general 
b Matters considered 
c Change of rates 

d Presumptions and burden of proof 

a. In General 

A water company is entitled only to such rates as 
will give it a fair and reasonable return on its property 
devoted to the public service The rates must not be so 
low as to be confiscatory or so high as to exceed the value 
of the service to consumers 

Ultimate conclusions as to the reasonableness of 
rates to be charged by a water company must be 
reached with due regard to their effect both on the 
company and on the public ^ A public service water 
company is entitled to charge for its services such 
rates, and such only, as will give it a fair and rea¬ 
sonable return on its property devoted to the public 
service,® or a fair and just compensation for the 
services which it renders,^ while the public is en¬ 
titled to demand that no more be exacted by the 
company than the services are reasonably worth * 
Rates established by public authority, under the 
power of regulation, must be reasonable, compen¬ 
satory, and nonconfiscatory,® and cannot be arbi¬ 
trarily established or made unreasonably low,i® 
but must be such as, after due allowance is made for 
depreciation, upkeep, and legitimate operating ex¬ 
pense, will afford a fair return to the company,^! 


96. Tex —Community Natural Gas | 5. 
Co V Natural Gas & Fuel Co, Ci\ 

App . 34 S W2d 900 

97 . N J —Federal Shipbuilding & 
Dry Dock Co v City of Bayonne, 

141 A 455, 102 N JEq 475, affirmed 
144 A 918, 104 N JEq 196 

^8. U S —Spring- Valley Water- 

Works V Bartlett, C C Cal , 16 F 
615, 8 Sawy 555 

Tenn—Knoxville v Knoxville Wa¬ 
ter Co , 64 SW 1075, 107 Tenn 617. 

61 ERA 888, affirmed 23 S Ct 531, 

189 US. 434. 47 LEd 887 

99 Ill—Rogers Park Water Co v 
Fergus, 63 N E 363, 178 Ill 571, 
affirmed 21 S Ct 490, 180 US 624, 

45 DEd 702 

1 Me —In re Guilford Water Co’s 
Service Rates, 108 A 446, 118 Me 
367 

2. WVa—City of Benwood v Pub¬ 
lic Service Commission, 83 SE 295, 

75 WVa 127, LRA1915C 261 

3. Mo—State ex inf Barrett ex rel 
Callaghan v. Maitland, 246 SW 
267, 296 Mo. 338 

4 . Mo—State ex inf Barrett ex rel 
Callaghan v Maitland, supra 

NY—Johnson-Kahn Co. v Thomp¬ 
son, 126 N.YS. 443, 68 Misc 639. 


Conn —City of New Haven v 
New Haven Water Co, 172 A 767, 
118 Conn 389 

6 US —Beaver Val Water Co v 
Driscoll, DC Pa, 23 F Supp 795 
S C —Simons v City Council of 
Charleston. 187 SE 545, 181 SC 
353 

67 C J p 1246 note 92 
Determination of adequacy of return 
see infra subdivision b (1) of this 
section 

“The [company] is enti¬ 

tled to a fair and reasonable return 
upon the fair and reasonable value 
of its property, and that is all to 
which it IS entitled"—Indianapolis 
Water Co v McCart, D C Ind , 13 F 
Supp 110, 113, reversed on other 
grounds, CCA, 89 F 2d 522, modified 
on other grounds McCart v Indianap¬ 
olis Water Co, 58 S Ct 324, 302 US 
419, 82 L Ed 336 

Property necessarily employed 
R I —Town of Narragansett v Ken- 
nelly, 114 A 2d 393, reargument de¬ 
nied 115 A 2d 693 

Retnro. on property used and useful 
For rate-making purposes, compa¬ 
ny was entitled to earn a reasonable 
return on value of all property used 
and useful in providing service —New 
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Rochelle Water Co v Maltbie, 289 
N YS 388, 248 App Div 66 

7. N J —New Jersey Suburban Wa¬ 
ter Co V Boaid of Public Utility 
Com’is, 8 A 2d 350, 123 N J Law 
303, certioiari denied McGregor v 
Board of Public Utility Com'rs, 60 
set 582, 309 US 663, 84 LEd 
1010 

Just compensation consists in fair 
return on reasonable value of com¬ 
pany’s property useful and being used 
in service of public—City of New 
Haven v New Haven Water Co , 172 
A 767. 118 Conn 389 

8 Me —Gay v Damariscotta-New- 
castle Water Co, 162 A 264, 131 
Me 304 

67 C J p 1246 note 93 

9. Va—Roanoke Water Works Co 
V Commonwealth, 124 SE 652, 140 
Va 144 

67 C J p 1246 note 95 

10 NY —Silberberg v Citizens' Wa¬ 
ter Supply Co of Newtown, 190 
N YS 349, 116 Misc 595 
67 C J p 1246 note 96 

11. Conn—City of New Haven v 
New Haven Water Co, 172 A 767, 
118 Conn 389 

R I —Town of Narragansett v. Ken- 
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and, on the other hand, must not be unreasonably 
high so as to produce an excessive profit to the 
company and inflict hardship upon the consumers ^2 
Thus, the rates must not be so low as to be confis- 
catoryi2 or so high as to exceed the 'value of the 
ser\ice to the consumers The company is not 
entitled to charge rates which, in addition to gi\ing 
it a fair return, provide revenues sufficient to pay 
the cost of construction, acquisition, or extension 
of the system 

No satisfactory definition of “reasonable,^' as ap¬ 
plied to rates, applicable to each case, can be 
made,i® each case must be decided on its own 
facts,and on a consideration of many varying 
elements The nature and scope of the inquiry 
are such that the question of what constituies a 
reasonable rate is primarily one of fact,i® depend¬ 
ing largely on the circumstances of the particular 
case 20 

Generally, the courts will not, at the instance of 
an individual consumer, interfere with the collection 
of rates fixed by legislative authority on the ground 
that such rates are excessive or unreasonable, if the 
rates charged are less than the maximum or within 
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the limits prescribed by the public authorities 

Unit fof watchmaking Normally, the unit for 
late-making purposes would be the entire intercon¬ 
nected operating property used and useful for the 
convenience of the public in the territory served,^- 
without regard to particular groups of consumers oi 
local subdivisions ,22 but conditions may be such as 
to require oi permit the fixing of a smaller unit 

b. Matters Considered 

(1) In general 

(2) Value of company's properties 
(1) In General 

In determining the reasonableness of a water com¬ 
pany's rates, principles governing public utilities gen¬ 
erally, with respect to such matters as going value, 
working capital, operating expenses, depreciation, and 
adequacy of return, apply. 

In determining the reasonableness of rates to be 
charged by water companies for water service, there 
arc to be applied the general principles applicable in 
the cases of other public utilities, as discussed in 
Public Utilities §§ 13-30, as to the rate base and the 
elements thereof 25 In fixing reasonable rates, it is 


nelly, 114 A 2d 393, reargument 
denied 115 A 2d 693 
67 C J p 1246 note 97 

12 Fla—State v Tampa Watei 
Works Co, 47 So 358, 56 Fla 858, 
19 LRA,NS, 183 
67 C J p 1246 note 98 
Svidence; increased rate 

E\ idence warranted decision of 
Boaid of Public Utility Commission- 
eis that an increased rate for serv¬ 
ice furnished by a consolidated ’water 
< ompanv serving certain municipal¬ 
ities v^as reasonable—City of Long 
Branch ^ Board of Public Utility 
Com'is, 24 A 2d 605, 128 N J Law 91 

13. Conn —City of New Haven v 
New Haven Water Co, 172 A 767, 
118 Conn 389 

Tempoiary rate; effect of statute 
The fact that the Public Utility 
Act authorizes a temporary larger 
rate than the final rate determined 
to recompense a utility foi losses oc¬ 
casioned It by the establishment of a 
temporary rate less than the final did 
not alter the confiscatoiy nature of 
an order of the Public Service Com¬ 
mission for a rate base, where no as¬ 
surance exists as to the length of 
time the temporary rate will be in 
effect, or that the present water con¬ 
sumers will remain such —Beaver 
Val Water Co v Driscoll, D C Pa, 
23 F Supp 795 

Sffeci; of erro 2 i<^ous valuation of prop¬ 
erty 

Even though value of propeity of 
company, as fixed by Public Seivice 


Commission is eiioneous, if revenue 
from schedule of rates fixed by com¬ 
mission IS sufficient to constitute 
fair and reasonable return on actual 
value, commission’s action in deter¬ 
mining erroneous value does not 
constitute confiscation —Indianapolis 
Water Co v McCart, D C Ind, 13 P 
Supp 110, reversed on othei grounds, 
CCA, 89 F2d 522, modified on othei 
grounds McCart v Indianapolis Wa¬ 
ter Co, 58 set 324, 302 US 419, 82 
L Ed 336 

14 Conn —City of New Haven v 
New Haven Water Co. 172 A 767, 
118 Conn 389 

15 . U S —Reno Power, Light & Wa- 
tei Co v Public Service Commis¬ 
sion of Nevada, DCNev, 300 P 
645 

67 C J p 1246 note 99 
15 . Conn —City of New Haven v 
New Haven Water Co, 172 A 767, 
118 Conn 389 

17 Conn —City of New Haven v 
New Haven Water Co, supra 
67 C J p 1251 note 7 [a] (1) 

Bates held not uBJawful or unjust to 
complamaut 

Pa—Brown v Pennsylvania Public 
Utility Commission, 31 A 2d 435, 
152PaSupei 58 

18 . Conn —City of New Haven v 
New Haven Water Co, 172 A 767, 
118 Conn 389 

19 Conn — City of New Haven v 
New Haven Water Co, supra 

20 Conn —City of New Haven v 
New Haven Water Co. supia, 
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21 Miss—Womack v Peoples Wa¬ 
ter Service Co, 61 So 2d 785, 2l6 
Miss 169 

22 Conn—City of New Haven v 
New Haven Water Co, 172 A 767, 
118 Conn 389 

23 Conn—City of New Haven v 
New Haven Water Co , supra 

Business in two or more states 
NH—Petition of Fryeburg Watci 
Co, 115 A 2d 420, 99 NH 487 

24 Conn—City of New Haven \ 
New Haven Water Co, 172 A 767, 
118 Conn 389 

NH—Petition of Fryeburg Water 
Co, 115 A 2d 420, 99 NH 487 

25 R I —Public Utilities Commi'— 
Sion v East Providence Water Co 
136 A 447, 48 R I 376, reargument 
denied 137 A 387 

67 CJ p 1246 note 2, p 1247 note 3, 
p 1249 note 4, p 1250 notes 5, 6 
Dividends on company’s stock held 
improperly included 
R I —Town of Narragajisett v Ken- 
nelly, 114 A 2d 393, reargument de¬ 
nied 115 A 2d 693 

Cost of plant disconnected from sys¬ 
tem 

Evidence was held not to show that 
department acted arbitiarily when u 
lefused to include m rate base the 
cost of company's plant which was 
disconnected from system after use 
of water from creek was condemned 
—State ex rel Winlock Water Co v 
Department of Public Works, 39 P 2d 
603, 180 Wash 278 
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essential to take ^nto consideration the principles head cost items,29 taxes,the income of the corn- 
applicable to gom^ value,26 working capital,27 op- pany,2i its past losses and profits, 22 the adequacy of 
crating or other expenses of the company,28 over- 


Nonpi oducuLg' wells 

Evidence was held net to show that 
department acted aibitraiily %*hen it 
lefused to include in late base the 
cost of nonnioducing wells which had 
been dug several years beloie heal¬ 
ing, and cost of which had been pre- 
Mously taken care of out of cainings 
of company—State ex rd Winlock 
Water Co v Department of Public 
Woiks, supra 

Inflated or flctitions base not shown 
In water rate pioceeding before 
public utility administratoi, evidence 
lelied on by administrator did not 
ahow that rate base wa^- inflated oi 
lictitious, but sustained his rate ol¬ 
der—Town of Jamestow n v Ken- 
nelly, RT, 100 A 2d b4« 

26 US —Indianapolis Watei Co v 
McCait, CCAInd, 89 P 2d 522, 
modified on other grounds McCart 
\ Indianapolis Water Co , 58 S Ct 
321. 302 US 419, 82 D Ed 336 
C7 C J p 1250 note Z 
Matter of judgment 

The determination of "going con¬ 
cern value” IS largely a matter of 
sound judgment —^Alexandria Water 
Co V City Council of Alexandria, 177 
S E 454, iez Va 512 
riuding* of particular value sustained 
Commission’s finding that going 
concern value of company ■was sixty 
thousand dollars was held sustained 
by evidence—Alexandria Water Co 
\ City Council of Alexandria, supra 
Conjectmal and aibi-fcrary estimate 
A water company's claim of value, 
for rate-making purposes, for the in¬ 
tangible element of good will or 
standing as a going concern, in addi¬ 
tion to property value, will be disal¬ 
lowed, and IS not entitled to adoption 
in any measure in determining rates, 
where going concern value is a con¬ 
jectural estimate, arbitrary in char¬ 
acter—State V Hampton Water 
Works Co, 18 A 2d 766, 91 NH 278, 
rehearing denied 19 A 2d 435, 91 NH 
278 

27. U S —McCardle v Indianapolis 
Water Co, Ind, 47 S Ct 144, 272 
US 400, 71 LEd 316 
67 C J p 1251 note 6 
Allowance for cash, or supplies 

Public Utility Commissjon properly 
refused an allowance lox cash work¬ 
ing capital, but made allowance of 
working capital for mateiials and 
jsupplies —City of Pittsburgh v 

Pennsylvania Public Utility Commis¬ 
sion, 101 A 2d 761, 174 Pa Super 363 
AUowaaces held arbitrary and unrea- 
sonable 

Allowances of Department of Pub¬ 
lic Works for capital invested in ma¬ 
terials and supplies, and for cash 


working capital, weie held arbitiary 
and unieasonable—State ex rel Ore¬ 
gon-Washing ton Watci Service Co 
V Department of Public Works of 
Washington, 51 P 2d GIO, 184 Wash 
451 

28 Pa —Bea\ ei Val Water Co v 
Pennsylvania Public Utility Com¬ 
mission, 14 A 2d 205, 140 Pa Super 
297—Sci anton-Spring Brook Wa¬ 
ter Service Co v Public Service 
Commission, 181 A 77, 119 Pa Su¬ 
per 117 

67 C J p 1251 note 8 

Company’s report showing actual 
amount of expense in year should be 
considered b> commission—State v 
Hampton Water Woiks Co , 18 A 2d 
765. 91 N H 278, reheaiing denied 19 
A 2d 435. 91 N PI 278 
irndistLibuted construction, costs 
US—Indiinapolis Water Co v Mc¬ 
Cait. CCAInd, 89 F 2d 522, modi¬ 
fied on other grounds McCart v 
Indianapolis Water Co, 08 S Ct 
024. 302 US 419, 52 LEd 33C 
Company engineer’s statement held 
erioneously adopted 
RI—Town of Nariagansett v Ken- 
nelly, 114 A 2d 393, leargiiment de¬ 
nied 115 A 2d 693 

Offlee salaiy expense 
Finding of State Coipoiation Com¬ 
mission that office salaiy expense 
paid by company under managemert 
contract should be reduced by four 
thousand five hundred dollars a year 
was held not sustained by evidence — 
Alexandria Water Co v City Council 
of Alexandria, 177 SB 454, 163 Va 
512 

Muxucipal taxes 

Commissioners properly reduced 
item of municipal taxes, included in 
company’s operating expenses, in ra¬ 
tio which assessment on its used and 
useful property bore to total assess¬ 
ment—New Jersey Subuiban Water 
Co v Board of Public Utility Com'rs 
8 A 2d 350, 123 N J Law 303, ceitioiari 
denied McGregor \ Board of Public 
Utility Com’rs, 60 S Ct 582, 309 US 
663, 84 LEd 1010 

Expenses m rate cose 

Undei statutory requirement, the 
expense of Public Service Commis¬ 
sion in rate case should be charged 
to the company’s operating expenses 
and amortized over such period as the 
commission should fix, company’s 
rate case expenses should be amortiz¬ 
ed over a five-year period, in absence 
of evidence that another investigation 
would be had in five years, notwith¬ 
standing difficulty in determining 
reasonable allo'wance —State v 
Hampton Water Works Co, 18 A 2d 
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765, 91 NH 278, rehearing denied 
19 A 2d 435, 91 NH 278 
Piudiug upheld with exceptions 

Finding of Department of Public 
Works as to future operating expens¬ 
es and other proper deductions from 
gross revenue by disallowance of in¬ 
creased labor costs, costs for services 
of tax, sanitary, and other experts, 
failure of department to make suffi¬ 
cient allowance for taxes, elimination 
of ceitain items of general expense, 
and refusing to allow all of expense 
incuried in late proceeding, held not 
error except that items of labor costs 
and taxes should be reexamined — 
State ex lel Oregon-Washington Wa¬ 
ter Seivice Co v Department of Pub- 
blic Woiks of Washington, 51 P 2d 
610, 184 Wash 451 

29 Items included by company’s en- 
gfineers 

Municipalities objecting to Public 
Service Commission's order fixing 
lates could not object to inclusion of 
overhead cost items included by their 
engineers as part of rale base — 
Scranton-Spring Brook Water Service 
Co V Public Seivice Commibsion, 181 
A 77, 119 Pa Super 117 

30 Pa—Bcavei Val Watei Co v 
Pennsylvania Public Utility Com¬ 
mission, 14 A 2d 205, 140 Pd Super 
297 

67 C J p 1251 note 8 [b] 

31 Company’s report showing actual 
amount of receipts in yeai should be 
considered by commission —State v 
Hampton Watei Works Co, 18 A 2d 
765, 91 N H 278, rehearing denied 19 
A 2d 435, 91 NH 278 

Acceptance of special master’s figuies 
Company, declining to offer proof 
of its net income for first year under 
new rates promulgated by state Pub¬ 
lic Service Commission when given 
opportunity by special master before 
making his report of company’s in¬ 
come applicable to return for such 
yeai, is in no position to complain 
of his finding, approved by district 
court, and circuit couit of appeals 
will accept his figures —Indianapolis 
Water Co v McCart, CCAInd, 8 m 
F 2d 522, modified on other grounds 
McCart v Indianapolis Water Co , 58 
set 324, 302 US 419, 82 LEd 330 

32 US—Bluefleld Waterworks A- 
Improvement Co v Public Seivico 
Commission of West Virginia, W 
Va, 43 set 675, 262 US 679. 67 
LEd 1176 

67 C J P 1251 note 10 
Overruled case 

Hackensack Water Co v Board of 
Public Utility Com’rs, 119 A 84, 9 8 
NJLaw 41, affirmed 124 A 925, 100 
NJLaw 177, is expressly ovoiruled 
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the return to the company,33 and other matters af¬ 
fecting the reasonableness of the rates 34 Com¬ 
parative rates in localities similarly situated have 
been held properly considered,35 but evidence of 
rates prevailing m several neighboring communities 
IS properly rejected where similarity of conditions 
does not appear and there is no e\idence of im¬ 
provident investment or any other evidence which 
would justify a comparison of rates 36 


In a proceeding to fix permanent rates, disputed 
questions as to the rate of return are questions of 
fact for a public service commission to determine 
from the evidence 37 

Depreciation of the company’s property is a mat* 
ter to be considered in determining the reasonable¬ 
ness of rates a water plant, with all its addi¬ 
tions, begins to depreciate in value from the moment 


—^New Jersey Power & Ligrht Co v 
State Dept of public Utilities Board 
of Public Utility Com’rs, 104 A 2d 1. 
15 NJ 82 

33 Va—Alexandria Water Co v 
City Council of Alexandria, 177 
S E 454, 163 Va 512 
67 C J p 1252 note 11 
Ketunx lilglier thaji bare cost of capi* 
tal 

Rate of return of five ard eighty- 
one hundredths per cent was not ex¬ 
cessive, although higher than the 
bare cost of capital, which was found 
toy commission to toe five and thiity- 
eight hundredths per cent —City of 
Pitt^urgh V Pennsylvania Public 
Utility Commission. 101 A 2d 761, 174 
Pa Super 363 

Return, held confiscatory and unrea¬ 
sonable 

(1) Less than four pei cent of the 
present fair value of the company's 
property—Beaver Val Water Co \ 
Driscoll. DC Pa, 23 P Supp 795— 
b7 C J p 1252 note 11 [f] (4) 

(2) Other rates of return—City 
and County of Denver v Denver Un¬ 
ion Water Co, Colo, 38 S Ct 278, 
246 US 178, 62 L Ed 649—67 CJ p 
1252 note 11 [f] (l)-(3), (5), <6) 
Return held not confiscatory or un- 

reasonable 

(1) Four and eight tenths per cent 
on aveiege of depreciated original 
and leproduction costs—Orloskv v 
Pennsylvania Public Utility Com¬ 
mission, 89 A 2d 403, 171 Pa Super 
409 

(2) Four and ninety-eight hun¬ 
dredths per cent—^Alexandria Water 
Co V City Council of Alexandria, 177 
SE 451, 163 Va 512 

(3) Six per cent 

U S —Indianapolis Water Co v llc- 
Cart, CCAInd, 89 P 2d 522, modi¬ 
fied on other giounds McCart v 
Indianapolis Water Co , 58 S Ct 

324, 302 US 419, 82 L Ed 336 
N Y" —People ex rel Consol Water 
Co of Utica V Malttoie, 9 N E 2d 
961, 275 NT 357, appeal dismissed 
People ex rel State of New York ex 
lel Consol Water Co of Utica, N 
T V Malttoie, 58 S Ct 506, 303 US 
168, 82 LEd 724 
67 C J p 1262 note 11 [g] (8) 

(4) Evidence was held to show that 
return at rate of six and three- 
fourths per cent was fair and just 


—New Jersey Suburban Water Co v 
Board of Public Utility Com’rs, 8 A 
2d 350, 123 NJLaw 303, certiorari 
denied McGregor v Board of Public 
Utility Com’rs, 60 S Ct 582, 309 US 
663, 84 LEd 1010 

(5) Finding of Department of Pub¬ 
lic Works that return of six and 
seventy-five hundredths per cent per 
annum for ensuing period of two or 
three years was reasonable was held 
not arbitrary—State ex rel Oiegon- 
Washington Water Service Co v De¬ 
partment of Public Works of Wash¬ 
ington, 61 P 2d 610, 184 Wa&h 451 

(6) Other rates of return—State 
ex lel City of St Joseph v Public 
Service Commission, 30 S W 2d 8, 325 
Mo 209—67 CJ p 1252 note 11 [g] 
(l)-(7), (9), (10) 

Six per cent held adequate 
U S —Indianapolis Water Co v Mc¬ 
Cart, DCInd, 13 P Supp 110, re¬ 
versed on other grounds, CCA, 89 
F 2d 522, modified on other grounds 
McCait V Indianapolis Water Co, 
58 set 324, 302 US 419, 82 LEd 
336 

67 C J p 1252 note 11 [g] (8) 

Six per cent held justified 
Pa—Scianton-Spnng Brook Water 
Service Co v Public Service Com¬ 
mission, 181 A 77, 119 Pa Super 
117 

34 US —Middlesex Water Co v 
Board of Public Utility Commis¬ 
sioners of New Jersey, D C N J , 10 
F 2d 519, appeal dismissed 48 S Ct 
18, 275 US 483, 72 LEd 385 
67 C J p 1251 note 7 
Statutory reciunement of water foi 
fire protection 

Statute requiring companies to pro¬ 
vide water adequate for proper fire 
protection was held not to prevent 
company from including cost of such 
seivice and reasonable return on 
property used and useful therefor in 
amount to be raised toy rates charged 
—^Alexandria Water Co v City Coun¬ 
cil of Alexandria, 177 S E 454, 163 Va 
512 

I Managerial and supervisory services 
toy other company 
In setting a temporary rate base, 
the public Service Commission should 
have allowed some reasonable amount 
for managerial and supervisory serv¬ 
ices rendered the company by anothei 
water company, which owned all its 
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stock —Beaver Val Water Co v. 
Driscoll, D C Pa , 23 F Supp 795 
Comparative cost as between group 
and individuals 

Calculations by company as to com¬ 
parative cost of water furnished to 
industrial housing group supplied by 
manufacturer, who received watei 
through single pipe, and individual 
consumers held unreasonable, in ab¬ 
sence of consideration of fact that 
w^ater consumed by group included 
fire protection and sewage disposal 
and that manufacturer bore expenses 
of distribution —^Viscose Co v Public 
Seivice Commission, 187 A 454, 128 
Pa Super 223 

Output charge; average use 
Where manufacturer received water 
through single pipe for housing gioup 
and distributed it through own pipes 
for domestic use, fire protection, and 
sewage disposal, water company's 
output charge, sought to fee applied 
to average use of each building, fam¬ 
ily, or establishment supplied, held 
unreasonable as seeking to allocate to 
each dwelling unit, as part of do¬ 
mestic use, proportionate part of 
wholesale consumption of water used 
for fire protection and sewage dis¬ 
posal—Viscose Co V. Public Service 
Commission, supra 

35 N J —New Jersey Suburban Wa¬ 
ter Co V Board of Public Utility 
Com’rs, 8 A 2d 350, 123 NJLaw 
303, certiorari denied McGregor v 
Board of Public Utility Com’is, 60 
set 582, 309 US 663, 84 LEd 
1010 

I 

36 Pa —Orlosky v Pennsylvania 
Public Utihvy Commission, 89 A 2d 
903, 171 Pa Super 409 

37. N Y —New Rochelle Water Co 
V Maltbie, 288 NYS 82, 158 Misc 
752, reversed on other grounds 292 
NYS 650, 249 App Div 378 

38. Conn —City of New Haven v 
New Haven Water Co, 172 A 767, 
118 Conn 389 

Pa—Orlosky v Pennsylvania Public 
Utility Commission, 89 A 2d 903, 
171 Pa Super 409—Beaver Val Wa¬ 
ter Co V Pennsylvania Public Util¬ 
ity Commission. 14 A 2d 205, 140 
Pa Super 297 

67 C J p 1249 note 4 [b], p 1251 note 
9 

Depreciation in connection with re¬ 
production cost see infra subdivi¬ 
sion b (2) (b) of this section. 
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of its use, so as to require reduction from its value 
■for depreciation from such time, in fixing the water 
rate 39 A depreciation reserve is an asset of the 
company,^® and does not belong to the customers 
and if, by its use in maintenance, it adds to actual 
value, the addition inures to the benefit of the own¬ 
ers of the utility A company’s actual deprecia' 
tion reserve, found by the commission to be adequate 
and proper, should be applied in proportion to re¬ 
production costs 43 A public utilities commission, 
in fixing the rates to be charged by a water com¬ 
pany, may properly allow an annual accrual for 
depreciation reserve for the replacement of worn- 
out units, notwithstanding a proMsion m the con¬ 
tract between the company and the municipality lim¬ 
iting the company to the amount necessary for cur¬ 
rent annual renewals, repair, and replacement of 
plant only 44 


In a proceeding to fix permanent rates, disputed 
questions as to depreciation are questions of fact for 
a public service commission to determine from the 
evidence 45 

(2) Value of Company’s Properties 

(a) In general 

(b) Reproduction cost 

(a) In General 

In determining the reasonableness of a water com¬ 
pany's rates, the value of its properties must be con¬ 
sidered, the ascertainment thereof is not a matter of 
formulas but of reasonable judgment, based on the proper 
consideration of all relevant facts 

In determining the reasonableness of the rates 
charged, or to be charged, by a water company, 
there must be considered the value of the company’s 
physical and other properties 46 and the factors 


Compound interest or straisflit line 

method 

(1) Whether compound interest 
method or straight line method of 
computing accrued depreciation 
should be used was a matter for the 
Public Utilitv Commission to decide, 
and its determination was essentially 
a matter of judgment, commission, 
in using compound interest method, 
properly considered result of applica¬ 
tion of that method as a guide mere¬ 
ly, rather than as an absolute meas¬ 
ure of accrued depreciation —City of 
Pittsburgh V Pennsylvania Public 
Utility Commission, 101 A 2d 761, 174 
Pa Super 363 

(2) ''Straight line method” is a 
calculation based on age and on the 
estimated assumed useful life of the 
elements entering into the property 
—State ex rel Winlock Water Co v 
department of Public Works, 39 P 2d j 
603, 180 Wash 278 

(3) Commission’s deduction for ac¬ 
crued depreciation of an amount 
twice as large as largest amount es¬ 
timated by any witness was held ar- 
hitiary and confiscatory, where com¬ 
putation was on straight-line method, 
and was mere paper calculation un¬ 
supported bv any proof—New Ro¬ 
chelle Water Co v Maltbie, 289 NY 
S 388. 248 AppDiv 66 
Beplacemeut or reproduction cost as 

basis 

State Corporation Commission, in 
determining amount to be allowed as 
an expense item for annual depre¬ 
ciation, need not base estimate on 
present fair cost of replacement of 
the property or reproduction cost 
new—^Alexandria Water Co v City 
Council of Alexandria, 177 SE 454, 
163 Va 512. 

Allowance held fair and reasonable 

(1) In general—^Alexandria Water 
Co v City Council of Alexandria, 177 
SE 454, 163 Va 612 


(2) Finding that nature of the en¬ 
terprise and other factors peculiar 
to it which produce strength and 
soundness of investment created an 
increase of value over value tested 
only by investment costs, with due 
adjustment for price changes m costs, 
was not inadequate as not making al¬ 
lowance for depreciation, though de¬ 
preciation reserve was treated as an 
asset —State v Hampton Water 
Works Co, 19 A 2d 435, 91 NH 278 
Determination held not reversible er¬ 
ror 

Determination by commission of ac¬ 
crued depreciation by ascei taming 
expected life of items based on their 
past conditions of service, their pres¬ 
ent physical condition, and possibility 
of their continued usefulness in pub¬ 
lic service, and by following age-life 
method of computing allowances for 
depreciation of four per cent sinking 
fund basis was held not reversible er¬ 
ror —Scranton-Spring Brook Water 
Service Co v Public Service Commis¬ 
sion, 181 A 77, 119 Pa Super 117 
Bvideuce was held to support re¬ 
duction of eighty-three thousand 
three hundred fifteen dollars from 
value of company’s property for de¬ 
preciation at two per cent per annum 
for thirty-two years on basis of fifty- 
year life thereof by Board of Public 
Utility Commissioners—^New Jersey 
Suburban Water Co v Board of Pub¬ 
lic Utility Com'rs, 8 A 2d 350, 123 N 
J Law 303, certiorari denied McGregor 
V Board of Public Utility Com’rs, 60 
set 682, 309 US 663, 84 LEd 1010 

39, U S —City of Knoxville v Knox¬ 
ville Water Co , Tenn , 29 S Ct 148, 
212 US 1, 53 LEd 371 
NJ—^New Jersey Suburban Water 
Co V Board of Public Utility 
Com’rs, 8 A 2d 360, 123 N J Law 303, 
certiorari denied McGregor v Board 
of Public Utility Com’rs, 60 S Ct 
582, 309 US 663, 84 LEd 1010 
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Burial of pipe 

This IS especially true when prac¬ 
tically all the pipe is buried in the 
ground, except for a short distance 
where it is above ground but submit¬ 
ted to Locomotive gases —New Jersey 
Suburban Water Co v Board of Pub¬ 
lic Utility Com’is, 8 A 2d 350, 123 
N J Law 303, certiorari denied Mc¬ 
Gregor V Board of Public Utility 
Com’rs, 60 S Ct 582, 309 US 663, 84 
LEd 1010 

40. NH—State v Hampton Water 
Works Co, 19 A 2d 435, 91 NH 
278 

41, N H —State v Hampton Water 
Works Co, supra 

42 N H —State v Hampton Water 
Works Co , supra 

43 N H —State v Hampton Water 
Works Co , 18 A 2d 765, 91 N H 278. 
reheaimg denied 19 A 2d 435, 91 
NH 278 

Reproduction cost generally see in¬ 
fra subdivision b (2) Cb) of this 
section 

44 Conn —City of New Haven v 
New Haven Water Co, 172 A 767, 
118 Conn 389 

45 NT —New Rochelle Water Co v 
Maltbie, 288 NTS 82, 158 Misc 
752, reversed on other grounds 292 
NTS 650, 249 AppDiv 378 

46 Pa —Orlosky v Pennsylvania 
Public Utility Commission, 89 A 2d 
903, 171 Pa Super 409 

67 C J p 1217 note 3 
Bair value as basic consideration 
In determining reasonable and 
proper rates to be charged by com¬ 
pany, basic consideration is fair val¬ 
ue of Its property useful and being 
used in service of public, as just com¬ 
pensation consists in fair return on 
such reasonable value 
Conn—City of New Haven v New 
Haven Water Co, 172 A 767, 118 
Conn 389 
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entering into the ascertainment or determination i tion,^8 the cost 
thereof,^'^ including the original cost of construe- j 


Wash —State ex rel Ore&on-Wash- 
ington Water Service Co v Depart¬ 
ment of Public Works of Washing¬ 
ton, 51 P2d 610, 184 Wash 451 
67 C J p 1246 note 2 [a] 

Value of property necessarily em¬ 
ployed 

R I —Town of Narragansett v Ken- 
nelly, 114 A 2d 393, reargument 
denied 115 A 2d 693 
Present value 

(1) In setting a temporal y rate 
base, the Public Service Commission 
erred in disregarding all evidence of 
the present value of the company's 
property and adopting as a rate base, 
solely and alone, an estimate of the 
original cost of certain of the compa¬ 
ny’s property less depreciation — 
Beaver Val Water Co v Driscoll, D 
CPa, 23 PSupp 795—67 CJ p 1247 
note 3[a] 

(2) In determining value of proper¬ 
ties, any increase or decrease in val¬ 
ues at time under consideration 
should be recognized m order to reach 
fair valuation, not only for moment, 
but for reasonably near future—In¬ 
dianapolis Water Co v McCart, C C 
AInd, 89 P2d 522, modifled on other 
grounds 58 S Ct 324, 302 US 419, 
82 LEd 336 

Periods after detemunation of value 
Public Service Commission's deter¬ 
mination of fair value of company’s 
property for three consecutive periods 
after July 1, 1928, when value was 
determined, by applying to 1928 val¬ 
uation the unit prices on labor and 
materials entering into construction 
of company’s works prevailing during 
those periods held proper—Scranton- 
Spring Brook Water Service Co v 
Public Service Commission, 181 A 77, 
119 Pa Super 117, 

Value of water rights attaching to 
property acauired by company must 
be included m total value of its prop¬ 
erty for rate-making purposes 
U S —Indianapolis Water Co v. Mc¬ 
Cart, D C Ind , 13 F Supp 110, re¬ 
versed on other grounds, CCA, 89 
F 2d 522, modified on other grounds 
58 set 324, 302 US 419, 82 L Ed 
336 

Wash —State ex rel Oregon-Wash- 
ington Watei Service Co v Depart¬ 
ment of Public Woiks of Washing¬ 
ton. 51 P2d 610, 184 Wash 461 

Main and pipe 

(1) A company is entitled only to 
fair and just return based on fair 
valuation of its mam, with due regard 
to its excessive size and fair and 
just value of services rendered by 
company, even though it was obliged 
to use such main to serve only one 
of several customers originally serv¬ 
ed by it—^New Jersey Suburban Wa¬ 
ter Co V. Board of Public Utility 


Com’rs, 8 A 2d 350, 123 N J Law 303, 
certiorari denied McGregoi v Board 
of Public Utility Corn’is. 60 S Ct 582. 
309 US 663, 84 L Ed 1010 

(2) Commission should not deter¬ 
mine quantity of water pipe wheie 
engineers of company and of munici¬ 
palities objecting to company's sched¬ 
ule of rates could not agree on quan¬ 
tity by accepting testimony of engi¬ 
neers to which there was no rebuttal 
testimony, but should arrive at cor¬ 
rect figuie by having its own engi¬ 
neering force go over measurements, 
if measurements weie made by scal¬ 
ing maps, or if quantity could not be 
determined by scaling maps, by some 
othei method —S cranton - Spring 
! Brook Water Service Co v Public 
Service Commission, 181 A 77, 119 Pa 
Super 117 

Money advanced by consumers for 
extensions 

A commission has no authority to 
deduct, from the value of the prop¬ 
erty used and useful in providing the 
service, the sums advanced by con¬ 
sumers for extensions, title to which 
IS in the company—^New Rochelle 
Water Co v Maltbie, 289 NTS 388, 
248 App Div 66 

47- Pa —Orlosky v Pennsylvania 

Public Utility Commission, 89 A i 

2d 903, 171 Pa Super 409 
67 CJ p 1246 note 2, p 1248 note 4 

Value depeadeat oa use and profit¬ 
ableness 

(1) The value of company’s plant 
for rate-making purposes depends on 
use and is measured, or at least sig¬ 
nificantly indicated, by profitableness 
of present and prospective services 
which are just and reasonable as be¬ 
tween owner of, and those served by, 
property—-New Jersey Suburban Wa¬ 
ter Co V Board of Public Utility 
Com’rs, 8 A 2d 350, 133 NJLaw 303, 
certiorari denied McGregor v Board 
of Public Utility Com’rs, 60 SCt 682, 
309 US €63, 84 LEd 1010 

(2) Commissioners, in fixing base 
values for rate-making purpose, were 
justified in finding present value of 
only that portion of company's prop¬ 
erty which was used and useful, with 
respect to value of service rendered 
—New Jersey Suburban Water Co v 
Board of Public Utility Com’rs, 4 A 2d 
47, 122 NI Law 64, affirmed 8 A 2d 
350, 123 NJLaw 303, certiorari de¬ 
nied McGregor v Board of Public 
Utility Com’rs, 60 SCt 582, 309 U 
S 663, 84 LEd 1010 

price paid, cost of improvements or 
additions 

(1) The cost price of the property 
' to the water company, although a rel¬ 
evant fact, IS not an exclusive or final 
test of value of property, since the 
actual price paid may not have rep- 
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of additions to the physical plant 


re'=?ented the fan value ot the piop- 
ertv—Town of Jamestown v Kennel- 
l3^ R I , 100 A 2d 649 

(2) Present value of property can¬ 
not be detei mined by addition of cost 
of improvements, or their value, to 
previously found value of property, 
since cost of additions is merely rel¬ 
evant and IS not final test, original 
cost of property plus cost of additions, 
etc, which aggregate amount of in¬ 
vestments, is not proper method of 
determining present value —^Indian¬ 
apolis Water Co v McCart, D C Ind , 
13 F Supp 110, reversed on other 
grounds, CCA, 89 F 2d 52 2, modifled 
on other grounds 58 SCt 324, 302 
US 419, 82 LEd 336 
Inadequacy or overadeqnacy 

Value of a plant or unit may be ad¬ 
versely affected by either inadequacv 
or overadequacy to meet present or 
reasonably probable future use there¬ 
of, even though it is rendering effi¬ 
cient service—^Alexandria Watei Co 

V City Council of Alexandria, 177 S 
E 454, 163 Va 512 

Distribution system; payment under 
contract 

Fact that city which obtained w’a- 
ter at wholesale rates from companv 
through distribution system ow ned 
by company made additional annual 
payments to company under contract 
did not render improper the inclu¬ 
sion in company’s rate base of value 
of the distribution system—City of 
Pittsburgh V Pennsylvania Public 
Utility Commission, 101 A 2d 761, 
174 Pa Super 363 

Beceipt of assets from other com¬ 
pany 

Evidence sustained commission’s 
finding that item carried on compa¬ 
ny’s books, as representative of as¬ 
signment of assets received from 
another company, legitimately repie- 
sented pioperty transferred to com¬ 
pany m exchange for stock, a«5 
against contention that item repre¬ 
sented an illusory transfer because 
of the close relationship between the 
two companies—Orlosky v Pennsyl¬ 
vania Public Utility Commission, 89 
A 2d 903, 171 Pa Super 409 

48 Pa—Scranton-Sprmg Brook Wa¬ 
ter Service Co v Pennsylvania 
Public Utility Commission, 67 A 2d 
735, 166 Pa Super 286 
Wash—Stale ex rel Winlock Water 
Co V Department of Public Works, 
39 r2d 603, 180 Wash 278 
Determination in prior proceeding 
In fixing late base in 1962, com¬ 
mission properly based its finding of 
original cost on determination made 
in prior rate proceeding in 1949, add¬ 
ing to that figure the cost of subse¬ 
quent additions—City of Pittsburgh 

V Pennsylvania Public Utility Com- 
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as well as improvements and betterments,^9 a 
world-wide depression,50 or a general, persistent 
rise in commodity prices during the period between 
the date on which the valuations of the compa¬ 
ny’s properties were fixed, for rate-making pur¬ 
poses, by the state Public Service Commission and 
the date on which a federal court decree was enter¬ 
ed sustaining the rates promulgated by the commis¬ 
sion 51 So, the judicial determination of the fact 
of value is usually of controlling importance on 
the question whether an order relating to rates con¬ 
stitutes a confiscation of the company’s property 52 
Disputed questions as to 'values are questions of 
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fact for a public service commission to determine 
from the evidence, in a proceeding to fix permanent 
rates 53 a decree determining the value o£ the 
company’s property as of the date of the decree, 
although the evidence before the court related to 
an earlier date, is erroneous because it is without 
basis in the evidence 54 

The ascertainment of the fair value of the prop¬ 
erty of a water company, as a basis for reasonable 
rates, is not a matter of formulas,55 but of reason¬ 
able judgment,®5 having its basis in the proper con¬ 
sideration of all relevant facts 57 So, in valuing 


irtission, 101 A 2d 761, 174 Pa Super 
363 

49. Wash—State ex lel Winlock 
Water Co v Department of Public 
Works, 39 P 2d 603, 180 Wash 278 

Property in two states 

NH—Petition of Fiyeburg Water 
Co, 115 A 2d 420, 99 NH 487 
50 Va—Alexandria Water Co v 
City Council of Alexandria, 177 
SB 454, 163 Va 512 
51. U S —Indianapolis Water Co v 
McCart, C C A Ind , 89 P 2d 522, 

modified on other grounds 5 8 S Ct 
324, 302 US 419, 82 D Ed 336 
Cause remanded for consideration of 
price trend 

District court decree, sustaining 
rates promulgated by commission, 
must be reversed and cause remanded 
by ciicuit court of appeals, with di¬ 
rection to grant company lelief | 
prayed, where propei consideration of 
upward trend of prices since date as 
of which valuations of properties 
were fixed by commission would en¬ 
hance value thereof so substantially 
as to render rates complained of 
clearly confiscatory—Indianapolis 

Water Co v McCart, CCAInd, 89 
P 2d 522, modified on other grounds 
'■)S set 324, 302 US 419, 82 LBd 
336 

52 NY —Consolidated Water Co of 
Utica V Maltbie, 3 NYS2d 799, 
167 Misc 269 

53 NY —New Rochelle Water Co v 
Maltbie, 288 NYS 82, 158 Misc 
732, reversed on other grounds 292 
NYS 660, 249 App Div 378 

54 US —McCart v Indianapolis 
Water Co . Ind, 68 S Ct 324, 302 U 
S 419, 82 LEd 336 

55 Conn—City of New Haven v 
New Haven Water Co, 172 A 767, 
118 Conn 389 

Pa—Orlosky v Pennsylvania Public 
Utility Commission, 89 A 2d 903, 
171 Pa Super 409—Borough of Ben 
Avon V Ohio Valley Water Co, 103 
A 744, 260 Pa 289, reversed on oth¬ 
er grounds 40 S Ct 527, 253 US 
287, 64 DEd 908 

Va—^Alexandria Water Co v City 


Council of Alexandria, 177 SE 454, 
163 Va 612 

56 Conn —City of New Haven v 
New Haven Water Co, 172 A 767, 
118 Conn 389 

Pa—^Borough of Ben Avon v Ohio 
Valley Water Co, 103 A 744, 260 
Pa 289, reversed on other grounds 
40 set 527. 263 US 287, 64 LEd 
908 

Va —Alexandria Water Co v City 
Council of Alexandria, 177 SE 454, 
163 Va 512 

Material and supplies to be includ¬ 
ed in inventory of physical property 
of company rests largely m judgment 
of department of public works —State 
ex rel Winlock Water Co v Depart¬ 
ment of Public Works, 39 P 2d 603, 
180 Wash 278 

57. Conn—City of New Haven v 
New Haven Water Co, 172 A 767, 
118 Conn 389 

Pa—Borough of Ben Avon v Ohio 
Valley Water Co, 103 A 744, 260 
Pa 289, reversed on other grounds 
40 SCI 527. 253 US 287, 64 LEd 
908—Orlosky v Pennsylvania Pub¬ 
lic Utility Commission, 89 A 2d 903, 
171 Pa Super 409 

Va—^Alexandria Watei Co v City 
Council of Alexandiia, 177 SE 464, 
163 Va 512 

Wash—State ex rel Winlock Water 
Co V Department of Public Works, 
39 P2d 603, 180 Wash 278 
67 C J p 1246 note 2 [c] (1) 

Property not being used held im¬ 
properly considered 
R I —Town of Narragansett v Ken- 
nelly, 114 A 2d 393, reargument 
denied 115 A 2d 693 
Value of stocks 

General rule that aggregate market 
value of stocks and bonds of public 
utility may not be considered in de¬ 
termining fair value of its property 
for rate purposes held not to apply 
to purchase of all stock of water com¬ 
pany at practically one time, where 
transaction was, in substance, a pur¬ 
chase of all the property and fran¬ 
chises of the utility, of which part 
of purchase price was paid by as¬ 
sumption of mortgage on the physical 
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properties —^Alexandria Water Co v 
City Council of Alexandria, 177 S E 
464, 163 Va 512 

Payment by company of more than 
fair value 

Finding of department of public 
works that company had paid more 
than fair value for system held sus¬ 
tained by evidence—State ex lel Oie- 
gon-Washington Water Service Co v 
Department of Public Works of 
Washington, 51 P 2d 613, 184 Wash 
460 

Purchase of company; deductible 
items 

In ordei to use the purchase price 
paid for company to arrive at its 
value for rate purposes, there must 
be deducted, as items which cannot 
be included in rate base, value of 
right to be a corporation, franchise 
to occupy roads and streets, amount 
by which current assets exceeded cur¬ 
rent liabilities, plus working capital 
reasonably necessary, purchase price 
of lands, and other physical proper¬ 
ties not used or useful held deducti¬ 
ble as items which could not be in¬ 
cluded in rate base —Alexandria Wa¬ 
ter Co V City Council of Alexandria, 
177 SB 454, 163 Va, 512 
Particular amounts; evidence 

(1) Evidence held to sustain deter¬ 
mination of commission of value of 
company's property used and useful 
in public service—People ex rel Con¬ 
sol Water Co of Utica v Maltbie, 9 
NB2d 961, 275 NY 337, appeal dis¬ 
missed People of State of New Yoik 
ex I el Consol Water Co of Utica, N 
Y v Maltbie, 58 S Ct 606, 303 US 
158, 82 LEd 721 

(2) Evidence held to show that 
I fair value of company’s property used 

and useful was one million three hun¬ 
dred fifty thousand dollars—^Alexan¬ 
dria Water Co v City Council of Al¬ 
exandria, 177 SE 454, 163 Va 512 

(3) Evidence held to show that 
present value, as the rate base, was 
five hundred sixty thousand dollars 
—State V Hampton Watei Works Co , 
18 A 2d 765, 91 NH 27 8, rehearing 
denied 19 A 2d 436, 91 NH 278 

(4) Evidence held to show that fair 
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a company's property for rate purposes, a public 
service commission is not required to adopt the 
lowest figures testified to by any witness for the 
company,5 s but should exercise its independent 
judgment 59 

The judgment of a court fixing a basic valua¬ 
tion of the company's property as of a certain date 
in the past, after a full consideration of the con¬ 
stitutional elements entering into such determina¬ 
tion, and affirmed by the supreme judicial authority 
of the state, must be accepted and followed by a 
public service commission in fixing future rates, 
the commission should start with such judgment, 
making the necessary deductions and additions to 
provide for intervening changes 5^ 

It is not feasible, practicable, or necessary for a 
public service commission, in determining the value 
of a company's plant, used and useful in the public 
service, to itemi 2 e and value every piece of pipe, 
fitting, and tract of land,®^ but a fair measure of 


the value anivcd at for an item of property can 
be applied to other items similarly placed and bear¬ 
ing a relation which justifies approximately the same 
valuation 53 

A commission's finding as to value is not res 
judicata,54 and is subject to change 5s> 

Issuance of stock; promotors' fees and expenses 
A commission is not required to include, in base 
value, any allowance for the issuance of stock®® or 
promoters' fees and expenses 57 

The base price for common labor should be fixed 
at the fair average rate for which labor is ob¬ 
tainable,58 and not at the “distress" prices for wh^ch 
labor is sporadically obtainable during the extreme 
depth of the depression 59 

Lands The value of a water company's property, 
for rate-making purposes, includes the fair market 
value of lands for all of its available used and use¬ 
ful purposes,"® including any peculiar value or 


valuation of suburban company’s 
property was one hundred thirty 
thousand one hundred eighty dollars, 
as fixed by order of Board of Public 
Utility Commissioners—New Jersey 
Suburban Water Co v Board of Pub¬ 
lic Utility Com'rs, 8 A 2d 350, 123 N 
J Law 303, certiorari denied McGregor 
V Board of Public Utility Com'rs, 
60 set 582, 309 US 663, 84 LBd 
1010 

(0) Evidence held not to show that 
depaitment of public works acted 
arbitrarily when it fixed thirty-four 
thousand eight hundred dollars as 
fair value of property of company 
serving two hundred fifty-six custom¬ 
ers in town—State ex rel Wmlock 
Water Co v Department of Public 
Works, 39 P 2d 603, ISO Wash 278 

(6) Fixing by department of public 

voiks of ninety thousand dollars as 
the fair value of all operating prop¬ 
erty held arbitrary—State ex rel 
Oregon-Washington Water Service 
Co V Department of Public Works 
of Washington, 51 P 2d 613, 184 

Wash 460 

(7) Valuation placed by the de¬ 
partment of public works on compa¬ 
ny's operating property held not sus¬ 
tained by evidence —State ex rel Ore- 
gon-Washington Water Service Co v 
Department of Public Works of 
Washington, 51 P 2d 610, 184 Wash 
451 

(8) Evidence held to sustain deter¬ 
mination by commission of value of 
company’s property used and useful 
in public service, on which determina¬ 
tion commission based orders requir¬ 
ing company to cancel its suspended 
tariff schedule and to put into effect 
new schedule reducing annual operat¬ 
ing revenues one hundred twenty 


thousand dollars below those for 
years 1930 and 1931—People ex rel 
Consolidated Water Co of Utica v 
Maltbie, 282 NTS 412, 245 App Div 
866. affirmed 9 NE2d 961, 275 NY 
357, appeal dismissed People of State 
of New York ex rel Consolidated Wa¬ 
ter Co of Utica, N Y, V Maltbie. 58 
set 506 

(9) Evidence held to sustain com¬ 
mission’s finding as to depreciated 
original cost of company's property 
—Orlosky v Pennsylvania Public 
Utility Commission, 89 A 2d 903, 171 
Pa Super 409 

58 Pa—Scranton-Spring Brook Wa¬ 
ter Service Co v Public Service 
Commission, 181 A 77, 119 Pa Su¬ 
per 117 

59. Pa—Scranton-Spring Brook Wa¬ 
ter Service Co v Public Service 
Commission, supra 

60. Pa—Beaver Val Water Co v 
Pennsylvania Public Utility Com¬ 
mission, 14 A 2d 205, 140 Pa Super 
297 

61. Pa—Beaver Val Water Co v 
Pennsylvania Public Utility Com¬ 
mission, supra 

Partucalar dedactlong and adnusslous 
The commission should deduct, 
from the amount determined by the 
court, reasonable amounts because of 
retirements, depreciation, and obso¬ 
lescence, should add thereto the fair 
and reasonable cost or value of addi¬ 
tions, improvements, and betterments, 
and should consider any distinct 
trend or change in basic prices since 
rendition of the judgment —Beaver 
Val Water Co v Pennsylvania Pub¬ 
lic Utility Commission, supra 

62 Pa—Scranton-Spring Brook Wa¬ 
ter Service Co v Public Service 
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Commission, 181 A 77, 119 Pa Su¬ 
per 117 

63 Pa—Scranton-Spring Brook W^a- 
ter Service Co v Public Service 
Commission, supra 
64. US —Indianapolis Water Co v 
McCart, D C Ind , 13 P Supp 110, 
reversed on other grounds, CCA, 
89 F 2d 622, modified on other 
grounds McCart v Indianapoli«^ 
Water Co , 68 S Ct 324, 302 U S 419, 
82 LBd 336 

65 Pa—^Beaver Val Water Co v 
Pennsylvania Public Utility Com¬ 
mission, 14 A 2d 206, 140 Pa Super 
297 

66 NY —New Rochelle Water Co v 
Maltbie, 289 NTS 388, 248 App 
Div 66 

67 NT —^New Rochelle Water Co v. 
Maltbie, supra 

68 Pa—Scranton-Spring Brook Wa¬ 
ter Service Co v Public Service 
Commission, 181 A 77, 119 Pa Su¬ 
per 117 

69. Pa—Scranton-Spring Brook Wa¬ 
ter Service Co v Public Service 
Commission, supra 

70. Pa'—Scranton-Spring Brook Wa¬ 
ter Service Co v Public Service 
Commission, supra 

Parm lands bought to preserve wa¬ 
ter supply from contamination and 
thereafter devoted to woodland should 
be valued as improved or tillable 
lands, and not as “raw” lands — 
Scranton-Spring Brook Water Serv¬ 
ice Co V Public Service Commission, 
supra 

Allowance for reforestation 

Company held not entitled to al¬ 
lowance for reforestation of landb 
bought to preserve water supply, 
where reforestation was included in 
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Special adaptation that it may have for water sup¬ 
ply purposes Other decisions as to lands of water 
companies as property, for rate-making purposes, 
are summarized in the note 

(b) Reproduction Cost 

Reproduction cost nnust be considered In determining 


the fair value of a company's property, but it is not a 
conclusive or exclusive test, or the sole criterion, and 
Its weight must be determined in the light of the facts, 
of the particular case 

The cost of reproduction is relevant, and must be 
given consideration, in determining the fair value 
of a water company's property ,'^3 but such cost is 
not a conclusive'^4 or exclusive test in determm- 


deteimination of real estate values — 
Scranton-Sprinff Brook Water Serv¬ 
ice Co V Public Service Commission, 
supra 

71, Pa —Scranton-Spring Brook Wa¬ 
ter Service Co v Public Service 
Commission, supra 
Combination of separate tracts 
Fair market value of lands did not 
include added value supposed to re¬ 
sult from combining separate tracts 
purchased for water supply purposes 
into one and operating unit as a 
whole —Scranton-Sprmg Brook Water 
Service Co v Public Service Commis¬ 
sion, supra 

72 liand. parchased for future needs 
Value of land, providently purchas¬ 
ed in good faith by company to es¬ 
tablish reservoir for future water 
needs and reasonably useful for its 
business, should have been included 
in valuation of its property by Pub¬ 
lic Service Commission, even though 
depression retarded consumption of 
water and completion of project, time 
and manner of bringing land into ac¬ 
tive use being for owners thereof to 
determine —Indianapolis Water Co v 
McCart, CCAInd, 89 F 2d 522, mod¬ 
ified on othei grounds 68 S Ct 324, 
302 ITS 419, 82 LEd 336 

Tract adjacent to water supply 
For rate-making purposes, value of 
entire tract adjacent to canal and 
bounded on north, west, and south 
sides by river constituting source of 
water supply held required to he in¬ 
cluded in value of company’s proper¬ 
ty, where, if strip of two hundred 
feet only was used for means of ac¬ 
cess to canal, owner of balance would 
be deprived of ingress or egress, ex¬ 
cept by water or across strip—^Indi¬ 
anapolis Water Co v McCart, D C 
Ind, 13 F Supp 110, reversed on other 
grounds, CCA, 89 F 2d 522, modified 
on other grounds 58 SCt 324, 302 U 
S 419, 82 LEd 336 

Computation of ezigineerlug and con¬ 
struction costs 

In determining value of property of 
company, inclusion of realty when 
computing costs of "engineering and 
supervision" and "interest during 
construction" held not error, since 
engineering assistance is needed to 
determine necessity or advisability of 
securing lands for purposes of water 
plant and proper layout of system, 
and money must be expended in pur¬ 
chase of lands before any works or 
impounding and distribution systems 


can be started —Scranton-Sprmg 
Brook Water Service Co v Public 
Service Commission, 181 A 77, 119 
Pa Super 117 

73 US —Indianapolis Water Co v 
McCart, D C Ind , 13 F Supp 110, 
reversed on other grounds, CCA, 
89 P 2d 522, modified on other 
grounds 58 SCt 324, 302 US 419, 
82 LEd 336 

N H —State v Hampton Water Works 
Co, 19 A 2d 435, 91 NH 278 
N J —New Jersey Suburban Water 
Co v Board of Public Utility 
Com’rs, 8 A 2d 350, 123 N J Law 
303, certiorari denied McGregor v 
Board of Public Utility Com’rs, 60 
set 682, 309 US 663, 84 LEd 
1010 

Pa—Oilosky v Pennsj^lvania Public 
Utility Commission, 89 A 2d 903, 
171 Pa Super 409 

Wash —State ex rel Winlock Wa¬ 
ter Co V Department of Public 
Works, 39 P 2d 603, 180 Wash 278 
67 C J p 1249 note 4 [a] 

Production of substantially similar 
system 

Estimate of cost of reproduction of 
company's plant and property by use 
of materials and methods which 
would produce a system substantial¬ 
ly, if not exactly, similar furnished 
a criterion of value which was not 
unreasonable—^People ex rel Consol 
Water Co of Utica v Maltbie, 9 NE 
2d 961, 275 NT 357, appeal dismissed 
People of State of New York ex rel 
Consol Water Co of Utica, N T v 
Maltbie, 58 SCt 506, 303 US 158, 82 
LEd 724 

Period for averaging prices 

In fixing rate base in 1952, com¬ 
mission properly computed reproduc¬ 
tion cost on basis of average prices 
from 1947 through 1951 rather than 
basing estimates on ten-year average 
prices—City of Pittsburgh v Penn¬ 
sylvania Public Utility Commission, 
101 A 2d 761, 174 Pa Super 363 

Modem inventions apart from mod¬ 
ern conditions could not be applied 
to reproduction of company’s plant, I 
with respect to valuation —Scranton- ’ 
Spring Brook Water Service Co v 
Public Service Commission, 181 A 77, 
119 Pa Super, 117 

Allowance for overheads 

(1) In proceeding to determine le¬ 
gality of proposed rates, weight of 
evidence on amount of overhead 
charges to be included in reproduc¬ 
tion cost was for Public Utility Com- 
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mission —City of Pittsburgh v Penn¬ 
sylvania Public Utility Commission, 
101 A 2d 761, 174 Pa Super 363 

(2) In considering allowances for 
general overheads m arriving at re¬ 
production cost, certain admmistra- 
tive, legal, engineering, and supervi¬ 
sion costs, and interest on money ex¬ 
pended in acquisition and construc¬ 
tion until property is usable are as 
much a part of cost of producing or 
reproducing a property as is the cost 
of labor and materials, and in esti¬ 
mating cost of producing or reproduc¬ 
ing a property, the sums added to la¬ 
bor and material costs and to pre¬ 
sent value of land for general over¬ 
heads should be determined in same 
general manner, with neither more 
nor less stringency, as labor and ma¬ 
terial costs —^Alexandria Water Co v. 
City Council of Alexandria, 177 S E. 
454, 163 Va 513 

(3) Preliminary and organization 
expense relating to organization and 
establishment of company and cost 
of acquisition of business, and ad¬ 
ministrative and legal expenses not 
directly connected with cost of ac¬ 
quisition of land or acquisition or 
construction of other physical prop¬ 
erties, may be amortized over a pe¬ 
riod of years, but should not be cap¬ 
italized or earned into a rate base — 
Alexandria Water Co v City Council 
of Alexandria, supra 

(4) Reasonable allowance should be 
made for cost of overlooked items, 
but no allowance should be made in 
respect of present value of land, al¬ 
though some allowance is proper, in 
some circumstances, for contingencies 
and omissions in the amount added 
to present land value for engineering, 
supervision, interest during construc¬ 
tion, and administrative and legal 
costs incident to acquisition and de¬ 
velopment for use—Alexandria Wa¬ 
ter Co V City Council of Alexandria, 
supra 

(5) Allowance by commission of 
thirteen and ninety-one hundredths 
per cent of stipulated undepreciated 
reproduction cost of physical prop¬ 
erties, for general overheads, held 
sustained by evidence—^Alexandria 
Water Co v City Council of Al¬ 
exandria, supra 

74. N J —^New Jersey Suburban Wa¬ 
ter Co V Board of Public Utility 
Com’rs, 8 A 2d 350, 123 N J Law 303, 
certiorari denied McGregor V Board 
of Public Utility Com'rs, 60 S CL 
582, 309 US 663, 84 L Ed- 1010 
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ing the present fair value of the plant for rate- 
making purposes,or the sole criterion on the issue 
of value,and the weight thereof must be deter¬ 
mined in the light of the facts of the particular 
case It IS not necessary that reproduction costs 
be studied in the light of the fact that the necessity 
of complete reproduction of the plant as a result of 
ph>sical deterioration, obsolescence, or major disas¬ 
ter, IS improbable 

Estimates of costs of reproduction new less de¬ 
preciation are at best, to a material extent, con¬ 
jectural In making a study of the cost of re¬ 
production new, less depreciation, of a property, the 
depreciation to be ascertained is depreciation in 
value whatever the cause to which it may be due,®® 
while observable ph>sical deterioration is always 
an important factor m determining accrued depre¬ 
ciation,due weight should also be given to every 
other existing factor which has the effect of re¬ 


ducing the present fair value of the property below 
Its reproduction new cost ^2 

The fact that a plant or a unit thereof is not well 
adapted to, or is inappropriate for, its present use 
or its future use which is reasonably to be antici¬ 
pated tends materially to i educe its value below its 
reproduction new cost 

c. Change of Bates 

A water company's rates may require revision m 
consequence of changing circumstances and conditions 

A company’s water rate which, when fixed, is just 
and reasonable may become unreasonable, and re¬ 
quire revision, in consequence of changing circum¬ 
stances and conditions, even within a short time 
A company is not entitled to an increase of rates, 
however, because conditions have changed to its 
detriment, where such change was due to its own 
voluntary acts 


Cost not synonymous with fair value 

The fair value of the property is 
not necessarily synonymous with re¬ 
construction cost depreciated, espe¬ 
cially where the reconstruction cost 
IS based on abnormally low prices — 
State ex rel Oregon-Washingrton Wa¬ 
ter Seivice Co v Department of Pub¬ 
lic Works of Washington, 51 P 2d 610, 
184 Wash 451 

Denial of benefits of returning pros¬ 
perity 

Rates should not be based on re¬ 
construction costs where to do so 
would be to deny to the company all 
of the benefits of leturning prospei- 
ity generally believed to be at hand 
—State ex rel Oregon-W’aMiington 
Water Service Co v Department of 
Public Works of Washington, su¬ 
pra 

75. K J —New Jersey Subuiban Wa¬ 
ter Co V Board of Public Utility 
Com’rs, 8 A 2d C50, 123 N J Law 
303, certiorari denied McGregor v 
Board of Public Utility Com’is, 60 
set 582, 309 US 6b3. 81 D Ed 
1010 

76 N H —State v Hc^mpton Water 

Works Co, 19 A 2d 135, 91 NH 
278 

77- NJ—^New Jeisey Suburban Wa¬ 
ter Co V Board of Public Utility 
Com'rs, 8 A 2d 350, 123 N J Law 
503. certiorari denied McGregor v 
Board of Public Utility Com'rs, 60 
set 582, 309 US 663, 84 L Ed 
1010 

Preponderant weight over hook value 
Commission did not err in giving 
preponderant weight to cost of re¬ 
production less depreciation over 
‘‘historical value,” or “book value,” 
which was cost of property to com¬ 
pany which acquired assets of ex¬ 


isting corporation in exchange for 
capital stocks and bonds —People ex 
rel Consol Water Co of Utica v 
Maltbie, 9 NB2d 961, 275 NY 357, 
appeal dismissed People of State of 
New York ex rel Consol Water Co 
of Utica, N Y V Maltbie, 58 SCt 
506, 303 US 158, 82 L Ed 724 
78. Pa —Orlosky v Pennsylvania 
Public Utility Commission, 89 A 
2d 903, 171 Pa Super 409 
79- Va —^Alexandria Water Co v 
City Council of Alexandria, 177 S 
E 454. 163 Va 512 
Evidence held to sustain commis¬ 
sion’s finding as to depieciated repro¬ 
duction cost—Orlosky v Pennsylva¬ 
nia Public Utility Commission, 89 A 
2d 403, 171 PaSupei 409 
80 Va—^Alexandria Water Co v j 
City Council of Alexandiia, 177 SE | 
454, 163 Va 512 

Depreciation of company’s property 
generally see supra subdivision b i 
(1) of this section 
Pinding held too large 

State corporation commission’s find¬ 
ing that accrued depreciation amount¬ 
ed to three hundred sixty-five thou¬ 
sand seven hundred forty-six dollars, 
or a composite depreciation of twen¬ 
ty-four and seven tenths per cent of 
reproduction cost new, including over¬ 
heads, held approximately fifty thou¬ 
sand SIX hundred dollars too large — 
Alexandria Water Co v City Coun¬ 
cil of Alexandria, supra 

81. Va—^Alexandria Water Co v 
City Council of Alexandria, supra 

82. Va—^Alexandria Water Co v 
City Council of Alexandiia, supra 

Particular factors 
In this connection, depreciation is 
the loss, not restored by current 
maintenance, which is due to all the 
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factors causing the ultimate retiie- 
ment of the property, which factois 
embrace wear and tear, decay, inade¬ 
quacy, and obsolescence —Alexandria 
Water Co v City Council of Alexan¬ 
dria, supra 
I Obsolescence 

A unit may not be depreciated on 
ground of obsolescence on mere con¬ 
jecture that improvements may ren¬ 
der unit obsolete, but obsolescence 
must actually exist, although a unit 
still rendering efficient service may 
be obsolete or outmoded in whole oi 
in part to a degree that affects the 
value of the property—Alexandiia 
Water Co v City Council of Alex¬ 
andria, supra 

83 Va—^Alexandria Watei Co v 
City Council of Alexandria, supra 
Inappropiiate engineering layout is 
one of the foims of inappropnate- 
ness —^Alexandria Water Co V City 
Council of Alexandria, supra 

84. Ill—Danville v Danville Watei 
Co, 54 NE 224, 180 Ill 235 

Appeal from commission’s order in¬ 
volving change of rate see infra § 
296 

Increase or reduction as affecting uni- 
foimity or discrimination see infra 
§ 297 a 

Burden of establishing case for in¬ 
crease see infra subdivision d ot 
this section 

Reasonable expenses for additions 
or improvements to system as a 
whole, which are required in order to 
provide adequate service to all con¬ 
sumers of the same class, must be 
considered —Petition of Fryeburg 
Water Co, 115 A 2d 420, 99 NH 487 

85, N T —Town of Mamaroneck v 
New York Interurban Water Co, 
212 NYS 639, 126 Misc 382 

67 C J p 1253 note 13. 
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A reduction in the rate of interest paid for money 
borrowed by a water company should be reflected in 
lower rates 

On the question of the confiscation of a company’s 
pioperty by an order of the public service commis¬ 
sion directing it to reduce its lates, the company is 
entitled to an independent judicial determination 
of the law and the facts,®'^ including the valuations 
involved Certiorari to review the order does not 
afford a remedy in the scope indicated,®^ and a 
plenary action in equity will lie,90 in which the 
judicial function docs not go beyond the decision 
of the constitutional question of confiscation 9i 

A statute authorizing a public utility administra¬ 
tor to make investigations as to the propriety of 
a proposed change in rates has been held not to re¬ 
quire that a public utility engineer or an accountant 
be called in 92 

Charter restyichon on ainount of propoty Com¬ 
plainants seeking to compel a reduction in the rates 
charged by a water company may not make use of 
the restriction, contained in the company’s charter, 
on the amount of property which the company may 
hold 93 

d. Presumptions and Burden of Proof 

A rate estabitshed for a water company by public 
authority is presumed reasonable Authorities differ as 
to whether rates fixed by a company are to be presumed 
reasonable. 

A rate established by public authority for water 
service furnished by a water company is presumed 
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to be reasonable,94 although the presumption is re¬ 
buttable by evidence,95 and the burden of proving 
its unreasonableness is on the one asserting it96 

There is authority for the view that rates fixed 
by a water company are to be presumed to be rea- 
sonaljle97 but other authority is opposed to this 
view,9S holding that the burden of establishing the 
reasonableness of the rates is on the company,99 
except as acquiescence in such lates by the con¬ 
sumers may have created an estoppel ^ 

It has been said that rates fixed by voluntary con¬ 
tract between a water company and a municipality 
are to be presumed to be just and reasonable until 
otherwise determined 3 

A company petitioning foy an increase in the rate 
has the burden of establishing its case 3 

§ 294. - Establishment, Filing, and Pro¬ 

mulgation of Rate Schedules 

Where the mode of filing or promulgating water 
rates is prescribed by law, there can be no legal rate 
in effect except one so filed or promulgated, A schedule 
promulgated as contemplated by law cannot be departed 
from or varied until set aside or changed in the manner 
provided by law 

Where the mode of filing, establishing, or pro¬ 
mulgating water rates is prescribed by law, there can 
be no legal rate m effect for a water company ex¬ 
cept one filed, established, or promulgated in such 
mode,^ and the last rate published is ^e leg ah 
suable rate,^ and controls.® A rate schedule estab¬ 
lished and promulgated m the manner contemplated 


86 NH—state v Hampton Water 
Works Co, 18 A-2d 765, 91 N H 
278, rehearing denied 19 A 2d 435, 
91 NH 278 

87. N T —Consolidated Water Co of 
Utica V Maltbie, 3 NTS 2d 799, 
167 Misc 269 

88. NT—Consolidated Water Co of 
Utica V Maltbie, supra 

89. N T —Consolidated Water Co of 
Utica V Maltbie, supra 

90. N T —Consolidated Water Co of 
Utica V Maltbie, supra 

91. NT—Consolidated Water Co of 
Utica V Maltbie, supra 

92 RI—Town of Jamestown v 
Kennelly, 100 A 2d 649 

93. Me—City of Hockland v Cam¬ 
den & Rockland Water Co, 181 A 
818, 134 Me 95 

94. SC—Poole V Pans Mountain 
Water Co, 62 SE 874, 81 S C 438, 
128 Am SR, 923 

67 C J p 1253 note 14. 


95 NT —Town of Mamaroneck v 
New Tork Interurban Water Co, 
212 NTS 639, 126 Misc 382 

96. Neb —McCook Waterworks Co v 
City of McCook. 124 NW 100, 85 
Neb 677 

67 C J p 1253 note 15 

97 NT —^Follett v Waterworks Co 
of Seneca Falls, 206 NTS 464, 123 
Misc 825 

67 C J p 1253 note 16 

98 NT —Town of Mamaroneck v 
New Tork Interurban Water Co, 
212 NTS 639, 126 Misc 382 

67 C J p 1253 note 17 

99. Pa—Scranton-Spring Brook Wa¬ 
ter Service Co v Public Service 
Commission of Pennsylvania, 160 
A 230, 106 Pa Super 203 

67 C J p 1263 note 18 

1. NT —Town of Mamaroneck v 
New Tork Interurban Water Co, 
212 NTS 639, 126 Misc 382 

2. Me —^In re Searsport Water Co , 
108 A 452, 118 Me 382 

Utah—Brummilt v Ogden Water¬ 
works Co, 93 P 828, 33 Utah 285 
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3. N J —^New Jersey Suburban Wa¬ 
ter Co V Board of Public Utility 
Corners, 4 A 2d 47, 122 N J Law 64, 
affirmed 8 A 2d 350, 123 NJLaw 
303, certiorari denied McGregor v 
Board of Public Utility Corners, 60 
set 582. 309 US 663, 84 LEd 
1010 

4. Pa—Suburban Water Co v Boi- 
ough of Oakmont, 110 A 778, 268 
Pa 243 

Allowance of time to file schedules 

Municipalities objecting to Public 
Service Commission's order fixing 
rates of water company were not 
hurt by allowance in order to com¬ 
pany of sixty days from date of final 
adjudication to file tariff schedules, 
where schedules became effective 
from respective dates fixed in order 
—Scranton-Spnng Brook Water Serv¬ 
ice Co V Public Service Commission, 
181 A 77, 119 Pa Super 117 

5. Pa—Brown v Pennsylvania Pub¬ 
lic Utility Commission, 31 A 2d 43r». 
152 Pa Super 58 

6. Pa—Brown v Pennsylvania Pub¬ 
lic Utility Commission, supra 
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by law becomes a rate established by law, which 
cannot be departed from or varied until set aside 
or changed in such manner as the law may pro¬ 
vided 

Where a municipal corporation or public water 
district takes over the plant and system of a water 
company, and adopts the rates then in force, such 
rates are no longer those of the company, but such 
adoption amounts to the establishment of rates by 
the municipality or district,^ so as to come within a 
statute requiring schedules of rates on establishment 
or promulgation to be filed with the state public 
utility commission ^ 

Change of contract rates Where water rates 
have been fixed by contract between a municipality 
and a water company, as discussed supra § 287 a, 
the company cannot establish new rates, superseding 
those fixed by contract, merely by filing a schedule 
with the public utility commission in the manner 
prescribed for the establishment of rates in the 
first instance, but must institute proper proceedings 
to have it determined that the contract rates are 
unreasonable and inadequate, and have them set 
aside 1'® 


§ 295* —— Proceedings for Relief against 
Unreasonable Rates 

a. By water company 
b By, or on behalf of, consumer 

a. By Water Company 

A water company may maintain an action or pro- 
ceeding for relief against unreasonable or inadequate 
rates prescribed by public authority; but rates so estab¬ 
lished may be enjoined or set aside only where so pal¬ 
pably inadequate as to amount to confiscation, 

A proper action or proceeding may be maintained 
by a water company,or, under proper circum¬ 
stances, by Its receiver,12 or by its mortgagee, or the 
trustee of its mortgage bonds,for relief against 
unreasonable or inadequate rates prescribed by pub¬ 
lic authority While the court in such a proceeding 
IS without authority to fix or establish rates,it 
may interfere to enjoin or set aside rates which 
are confiscatory,i5 and may determine what rate 
would be reasonable for the sake of deciding wheth¬ 
er or not a particular rate is unreasonable.^® Rates 
established by public authority will not be interfered 
with by the courts, however, merely because they are 
lower than the court itself would fix if it had au- 
thonty to do so,^*^ but may be enjoined or set aside 


7. Fa-—Beaver Valley Water Co v 
Pul>lac Service Commission, 114 A 
373, 271 Pa 358—Suburban Water 
do V Borough of Oakmont, 110 A 
778, 368 Pa. 243 

Xallore to upply or contract for serv¬ 
ice 

Oonsumer'’s failure to make writ¬ 
ten application for water service, as 
required by company regulation, or to 
enter into written contract for serv¬ 
ice, did not preclude company from 
enforcing its published schedules for 
service furnished—Brown v Penn¬ 
sylvania Public Utilitv Commission, 
31 A 2d 435, 152 Pa Super 58 

8. Me —CKennebunk, Kennebunkport 
Sc Wells Water Dist v Inhabitants 
of Town of Wells, 147 A 1S8, 128 
Me 256 

9. Me —Kennebunk, Kennebunkport 
& Wells “Water Dist v Inhabitants 
of Town of Wells, supra 

10 Me—^In re Searsport Water Co, 
108 A 452,118 Me 382 

11. TTS—San Diego Land & Town 
Co V l^Tational City, C C Cal, 74 P 
79. affirmed 19 S Ct 804, 174 US 
739, '43 X.JB3d 1154 

Cal—-Spring Valley Water-Works v 
San Francisco, 22 P 910. 82 Cal 
286, 18 Am SR 116. 6 LRA 756 
Review of rate orders of public util¬ 
ity commission or other board see 
infia 3l9i6 h. 


Amendment of bill and answer; re¬ 
coupment 

Pa—Beaver Val Water Co v Dris¬ 
coll, Com PI. 51 DauphCo 105 
£ stent of inquiry 

Pa—^Beaver Val Water Co v. Dris¬ 
coll, supra 

Disposal of property during pendency 
of inquiry 

Pa—^Beaver Val Water Co v Dris¬ 
coll, supra 

Allegations of bill taken as true 
Pa—Beaver Val. Water Co v Dris¬ 
coll, supra 

12. U S —^Ward v San Diego Land, 
etc, Co, CCCal, 79 P 665—Lan- 
ning V Osborne, CC Cal, 79 P 667 

13 US —Consolidated Water Co v 
San Diego, CCCal, 89 P. 272— 
Consolidated Water Co v San Di¬ 
ego, C C Cal, 84 P 369 

14. US —Osborne v San Diego 
Land, etc, Co, Cal, 20 S Ct 860, 
178 US 22, 44 LEd 961 
67 C J p 1254 note 32 

15 Cal —San Diego Water Co v San 
Diego, 50 P 633, 118 Cal 656, 62 
Am SR 261, 38 L R A 460 
Pa—Beaver Val Water Co v Dris¬ 
coll, Com PI, 51 Dauph Co 106 
67 C J p 1254 note 33 
Effect of changed circumstances 
An action for injunction has been 
held to lie in favor of a water com¬ 
pany to determine whether the rate 
fixed by a commission was original¬ 
ly confiscatory and whether the rate 
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was confiscatory because of changed 
circumstances after it was fixed by 
the commission, the failure of com¬ 
pany to apply for an increase of rates 
prior to bringing of equitable ac¬ 
tion to determine whether rates fixed 
by commission were confiscatory be¬ 
cause of changed conditions did not 
defeat the action, where the commis¬ 
sion denied an application for rehear¬ 
ing made by the company, which con¬ 
tended that the rate was confiscatory 
when fixed, since the denial of the 
application constituted a final legisla¬ 
tive act—Consolidated Water Co of 
Utica V Maltbie, 3 NTS 2d 799, 167 
Misc 269 

Xiffect o-f supreme oourt decision 
An action for injunction will lie 
where United States supreme court, 
on company’s appeal from certiorari 
proceedings to review order of the 
commission, declined to consider mer¬ 
its of contention that company did 
not have benefit of exercise of inde¬ 
pendent judgment of court as to law 
and facts on issue of confiscation, be¬ 
cause company had not sought to in¬ 
voke equitable jurisdiction of court — 
Consolidated Water Co of Utica v 
Maltbie, supra. 

le. N.T —Town of Mamaroneck v 
New York Interurban Water Co, 
212 NTS 639, 126 Misc 382 

17- U S —Spring Valley Water Co v 
City and County of San Francisco, 
DC Cal, 252 P 979, appeal dismiss¬ 
ed 253 P 991, 165 CCA 672. 
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only where they are so palpably unreasonable and 
inadequate as to amount to confiscation,is par¬ 
ticularly where they have not been in force for a 
sufficient length of time to demonstrate their ac¬ 
tual effect IS 

It IS incumbent on a water company assailing 
rates as inadequate and confiscatory to make full 
disclosure of the value of its property and of its 
earnings and expenses,and, wheie the rates have 
been m effect a sufficient length of time to show the 
actual results, it cannot prevail on mere opinions 
of experts as to probable results 21 A company is 
not precluded or estopped to seek relief against 
rates, on the ground that they are unreasonable, by 
its failure to render adequate service, particularly 
where the inadequacy of the service is due to in¬ 
adequate rates,22 or by the fact that it did not 
produce any evidence as to the value of its prop¬ 
erty at the hearing at which the rates complained 
of were established,23 or that the rates were estab¬ 
lished subject to permission given the company to 
apply for their modification after a specified period 
of trial,24 and the bringing of an action by a water 
company against a municipal corporation to recover 
for water furnished it, at rates established by a 
municipal ordinance, does not estop the company 
to maintain a suit to enjoin the enforcement of the 
ordinance rates as inadequate or confiscatory 25 

When suit may be brought Where a rate schedule 
established by public authority is alleged to be con¬ 
fiscatory, a water company need not wait to apply 
for relief until the rates thereby prescribed have 
become effective, but may bring suit at once to en¬ 
join their enforcement's 

Contract rates. Rates fixed by contract between 
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a municipal corporation and a water company can¬ 
not be enjoined or set aside at the suit of the lat¬ 
ter, on the ground that they are inadequate, or 
will result in its bankruptcy, any more than con¬ 
tracts between private persons can be interrupted on 
such ground,27 except where the term of the con¬ 
tract is indefinite, or unreasonably long, m which 
case the company is entitled to relief against the 
rates thereby fixed where they have become un¬ 
reasonable 28 

Prehminary, temporary, or interlocutory injunc¬ 
tion Where a public service commission, in study¬ 
ing a temporary rate base for a water company, 
disregards all evidence of the present value of the 
company's property, and does not accord it due 
process of law, a preliminary or interlocutory in¬ 
junction will be granted 29 A temporary injimc- 
tion restraining the enforcement of the rate fixed 
by the commission may be granted on the company's 
furnishing a sufficient undertakings® and on condi¬ 
tion that the injunction will be vacated if, for any 
reason attributed to the company, a trial on the is¬ 
sues IS not commenced by a date specified by the 
court 21 

Amendment of commission's answer; evidence of 
value. In a suit to enjoin the enforcement of a 
rate schedule made by a public service commission. 

It has been held not error to permit the commis¬ 
sion, after the introduction of evidence, to amend 
Its answer and aver that the value of the company's 
property did not exceed a certain sum, instead of 
substantially that amount, as alleged in the orig¬ 
inal answer 22 In such a suit, defendants may in¬ 
troduce evidence of value different from that found 
by the commission on the rate hearing, 23 since the 


18. us —City of Knoxville v Knox¬ 
ville Water Co , Tenn , 29 S Ct 148, 
212 US 1, 63 L Ed 371. 

67 CJ p 1254 note 3$ 

19. Neb —McCook Waterworks Co v 
City of McCook, 124 NW 100, 86 
Neb 677 

20. Ill—Lake Forest Water Co v 
City of Lake Forest, 94 NE 617, 
249 Ill 382 

Neb—^McCook Waterworks Co v 
City of McCook, 124 NW. 100, 85 
Neb 677 

21. Ill—^Lake Forest Water Co v 
City of Lake Forest. 94 NE 617, 
249 Ill 382. 

22. NJ—City of Elizabeth v Board 
of Public Utility Commissioners, 
123 A 358, 99 N JLaw 496, 1 N-J 
Misc 274 

23. US—Van Dyke v Geary, D.C 
Ariz„ 218 F. Ul, affirmed 87 S Ct 
483, 244 US 39, 61 LBd. 973 

94 C J S —13 


24. US —^Henderson Water Co v 
Corporation Commission of State 
of North Carolina, N C, 46 S Ct 
112, 269 US 278, 70 L Ed 273 

25. Ill —Lake Forest Water Co v 
City of Lake Forest, 94 NE 517, 
249 Ill 382 

2G. U S —City of Kankakee v Amer¬ 
ican Water Supply Co, Ill, 199 F 
767, 118 CCA 196 

27. Ark—Town of Lonoke v W T 
Bransford & Son, 216 SW 38, 141 
Ark 18 

NY—Condon v New Rochelle Wa¬ 
ter Co, 116 NTS 142, affirmed 
120 NTS 1119, 136 App Div. 897, 
affirmed 95 NE 1126, 202 NT 536 

Contracts between municipality and 
water company as to rates see su¬ 
pra 9 287 a 

28. Conn—^New Haven Water Co v 
City of New Haven, 139 A 99, 106 
Conn 662 


29. US—Beaver Val Water Co v. 
Driscoll, DC Pa, 23 F Supp, 795 

30. N T —Consolidated Water Sup¬ 
ply Co of Utica v Maltbie, 3 N T S 
2d 799, 167 Misc 269 

31. N T —Consolidated Water Co. of 
Utica V Maltbie, supra. 

32. US —^Indianapolis Water Co v 
McCart, D C Ind . 13 F Supp 110, 
reversed on other grounds CCA, 
89 F2d 522, modified on other 
grounds McCart v Indianapolis 
Water Co, 68 S Ct 324, 302 US 
419, 82 LEd 336. 

33. US—Indianapolis Water Co v 
McCart, DC Ind, 13 F Supp 110, 
reversed on other grounds, CCA, 
89 F2d 622, modified on other 
grounds McCart v. Indianapolis 
Water Co, 68 S Ct. 324, 302 U.S. 
419, 82 LEd 336. 
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commission's finding as to value is not res judi¬ 
cata 34 

Costs The successful party in proceedings for 
relief against unreasonable rates is ordinarily en¬ 
titled to costs 35 

1). By, or on Behalf of, Consumer 

A patron of a water company may maintain a proper 
proceeding for relief against unreasonable rates The 
court may annul or set aside such rates, but will do so 
only in a clear case 

A patron of a water company is entitled to main¬ 
tain a proper action or proceeding, m a court of 
competent jurisdiction,36 for relief against unrea¬ 
sonable i^ater rates,3"^ and is not estopped to ques¬ 
tion or attack such rates by ordering or using 
water from the system, at least where it has a mo¬ 
nopoly in the locality,38 xior is he precluded from 
bringing suit to enjoin the enforcement of unrea¬ 
sonable rates by the fact that he might wait and 
defend against an action for water charges, the lat¬ 
ter not being an adequate and convenient remedy 39 

The court, in such an action or proceeding, may 
determine the reasonableness or unreasonableness 
of the rate complained of,^9 and, if it finds the 
rate to be unreasonable and excessive, may annul 
It or set It aside but it is unauthorized to act as 
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a supervisory or reviewing body and readjust or 
correct the rate,^9 and it has no jurisdiction to fix 
or establish a rate for the future, or to compel the 
furnishing of water at a rate determined by it to 
be proper,43 except, it has been held, where rates 
have not been regulated by public authority and 
no provision has been made by law for such regula¬ 
tion 44 On the other hand, the court may not, 
in setting aside as excessive the rate against which 
relief was sought by a consumer, restore or permit 
the restoration of a former rate schedule which, ac¬ 
cording to undisputed evidence, is inadequate and 
confiscatory 45 if the court finds that the rate com¬ 
plained of IS not unlawful, its duty and authority 
in the matter cease 46 

The court will interfere with, or set aside, a law¬ 
fully established rate, as excessive, only in a clear 
case of unreasonableness, amounting to a violation 
of the consumer’s legal rights,4*^ but where it is 
demonstrated by a fair preponderance of the credi¬ 
ble evidence that rates are unfair and excessive, 
the consumer is entitled to relief 48 

Pafhes Where the statutory intention is that the 
Public Service Commission be made a necessary 
party to an action attacking its rate order, and, in 
such an action, the commission is not made a party, 


34. U S —^Indianapolis Water Co v 
McCart, D C Ind , ID F Supp 110, 
reversed on other grounds, CCA, 
89 F 2d 522, modified on other 
grounds McCart v Indianapolis 
Water Co, 58 S Gt 324, 302 US 
419, 82 LEd 336 

35, Mass —^Danvers v Common¬ 

wealth, 69 NE 320, 184 Mass. 502 

36, Pa—Barnes Laundry Co v City 
of Pittsburgh, 109 A 535, 266 Pa, 
24, followed in Ohio & Pittsburgh 
Milk Co V City of Pittsburgh, 109 
A 641, 266 Pa 46 and Consolidated 
Ice Co V City of Pittsburgh, 109 
A 541, 266 Pa 45 

67 C J p 1255 note 60 

Proceedings for relief against rates 
of municipal water system see su- 
pia § 289 d 

37. N* C —GrifRn v Goldsboro Water 
Co, 30 SE 319, 122 NC 206, 41 
LRA 240 

67 C,J p 1255 note 51 

Bestraining enforcement of improper 
charges in general see infra § 307 
b (1) 

36. Pa—Barnes Laundry Co v City 
■of Pittsburgh, 109 A 535, 266 Pa 
24, followed in Ohio & Pittsburgh 
Milk Co V City of Pittsburgh, 109 
A 541, 266 Pa 46 and Consolidated 
Ice Co V City of Pittsburgh, 109 
A 541, 266 Pa 45 

39# Fa—^Barnes Laundry Co v. City 


of Pittsburgh, 109 A 535, 266 Pa 
24, followed in Ohio & Pittsburgh 
Milk Co V City of Pittsburgh, 109 
A 541, 266 Pa 46 and Consolidated 
Ice Co V City of Pittsburgh, 109 
A, 641, 266 Pa 45 

40. Pa —^Brymer v Butler Water 
Co, 36 A 249. 179 Pa 231, 36 L 
RA 260 

Tex—West V Probst, CivApp, 251 
S W 289, reversed on other 
grounds ComApp, 6 SW2d 96 
Holding held proper 
Holding of trial court that rates 
exacted by the municipal authority 
were necessary for completion of wa¬ 
ter supply project under construction 
and that they were reasonable was 
proper—Rankin v Chester Municipal 
Authority, 68 A 2d 458, 165 Pa Super 
438 

Deduction of value of property used 
outside oity 

Court, in proceeding to enjoin col¬ 
lection of rates by municipally-owned 
plant, has power to ascertain value 
of property used and useful in con¬ 
nection with service outside city and 
deduct such value from value of en¬ 
tire property, in determining rate 
base for charges within city—Shirk 
V, City of Lancaster, 169 A 557, 313 
Pa 168, 90 ALR 688 

Company owned by city 
Water company, capital stock of 
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which was owned solely by city, had 
authority to collect water rent* in 
excess of sum sufficient to pay oper¬ 
ating expenses, maintenance, and 
debts of company, and courts could 
not interfere as long as the rates 
were not exorbitant or unreasonable 
—Dolan V Louisville Water Co, 174 
S W2d 425, 296 Ky 291. 

41. U S —Osborne v San Diego Land 
& Town Co, Cal, 20 S Ct 860, 178 
US 22, 44 LEd 961 
67 C J p 1255 note 66 
4J2. Iowa—^Knotts v Nollen, 218 N" 
W 563, 206 Iowa 261 

43. Ala—^Hodge v Alabama Water 
Co, 88 So 585, 205 Ala, 472 

67 C J p 1255 net© 67 

44. NY—^Waterloo Water Co v 
Village of Waterloo, 193 NYS 360, 
200 App Div 718 

45. Ark—Van Buren Waterworks v 
City of Van Buren, 237 S W 696, 
152 Ark 83 

46. Iowa—^Knotts v Nollen, 218 N 
W 563, 206 Iowa 261 

47. Iowa —^Knotts v. Nollen, supra 
WVa—City of Huntington v Public 

Service Commission, 110 S E 192, 
89 WVa 703 

Right of consumer to he served at 
reasonable rates see supra § 293 a 

48. N T —Town of Mamaroneck v. 
New York Interurban Water Co, 
212 N.YS 639. 126 Misc, 382. 
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the court has no juiisdiction to enjoin the operation 
of increased rates authorized by the commission's 
order,even though the property owner did not 
seek to enjoin the operation of the rate structure 
established by the order 

Pleading A bill by a consumer to enjoin the en¬ 
forcement of an unreasonable rate schedule for wa¬ 
ter service must allege that such rates are unreason¬ 
able 51 A petition alleging that the water rates 
charged by a company of which the city was the sole 
stockholder were exorbitant and unreasonable, but 
not alleging the rates charged or showing the value 
of the property used and useful in the public service 
has been held not to state a cause of action for an 
injunction 52 

Admissibility of evidence In an action to enj*oin 
municipal commissioners from imposing charges for 
water service for private fire protection, evidence 
that plaintiffs are paying twenty-five per cent of 
the total of the metered water charges while their 
property is only twenty per cent of the assessed 
valuation of the city is competent 5^ 

Burden of proof; weight of evidence One seek¬ 
ing to restrain municipal authorities from collecting 
water rates on the ground that the rates are unrea¬ 
sonable and excessive has the burden of proof,54 
or, in such action, the burden is on plaintiff to show 
that the charges are unreasonable and discrimina¬ 
tory 55 In such action, evidence has been held not 
to require a finding, as a matter of law, that the 
rates were unreasonable or discriminatory ,50 and 
a taxpayer has been held not to have sustained the 
burden of proof as to the value of the water sys¬ 
tem 57 Particular evidence has been held to sustain 
a commission’s finding that a water company’s new 
tariff eliminating fiat service rates and substituting 
meter rates was reasonable, equitable, and provi- 
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dent, and would conserve the company’s water sup¬ 
ply and its distribution capacity, as well as provide 
for more equitable distribution of service charges 58 

A municipality seeking an injunction restraining 
another municipality from collecting increased wa¬ 
ter rates from domestic consumers in the former 
municipality has the burden of proving that an 
ordinance relied on is a contract, and not an ease¬ 
ment on condition,59 that it was not terminated by 
any breach, 50 and that it was perpetual in term,®^ 

Right io jury trial. The question whether a par¬ 
ticular rate is excessive is one of fact,52 on which, 
it has been held, either party may demand a jury 
trial 53 

Matters considered. Where a new schedule of 
water rates, proposed or promulgated by the con- 
pany and attacked by a consumer, is much higher 
than the rates theretofore in force, that fact, while 
not conclusive on the question of reasonableness 
vel non, 54 suggests the possibility of unreasonable¬ 
ness and calls for careful consideration of the 
grounds on which the advance is made 55 In a 
suit for relief against rates for domestic water serv¬ 
ice, the rates charged for industrial service are not 
relevant to the inquiry 56 

Proceeding by municipality in behalf of con¬ 
sumers A municipal corporation, where it is not 
a patron of a water company, has no such interest 
as to entitle it to maintain an action to enjoin or 
set aside, as unreasonable and excessive, the rates 
charged by such company to inhabitants of the 
municipality 57 

Injunction pendente hte A temporary injunction 
will not ordinarily be granted to restrain a water 
company from putting into effect or collecting rates, 
alleged to be excessive, pending a determination of 


49. Ind—Indianapolis Water Co v 
Moynahan Properties Co, 198 ^TE 
312, 209 Ind 463 

50. Ind—Indianapolis Water Co v 
Moynahan Properties Co, supra 

51. Miss—Bell V Kaye, 89 So 910, 
127 Miss 165 

52. Ky—^Dolan v Louisville Water 
Co, 174 SW2d 425, 295 Ky 291 

53. IT H —Chicopee Mfg- Corp v 
Manchester Board of Water Com’rs, 
81 A. 2d 837, 97 NH 109 

54. Pa—^Rankin v. Chester Munici¬ 
pal Authority, 68 A,2d 458, 165 Fa 
Super 438 

S5- ]Sr H —Chicopee Mfgr Corp v 
Manchester Board of Water Com’rs, 
81 A 2d 837. 97 NH. 109. 

56. NH—Chicopee Mfgr. Corp. v. 


Manchester Board of Water Com'rs, 
supra 

57. Pa—Shirk v City of Lancaster, 
169 A 657, 313 Pa 158. 90 A,LR 
688 

58. Pa —Orlosky v Pennsylvania 
Public Utility Commission, 89 A 2d 
903, 171 Pa Super. 409 

59. Colo —City of Englewood v City 
& County of Denver, 229 P 2d 667, 
123 Colo 290 

60. Colo —City of Englewood v City 
& County of Denver, supra 

61. Colo —City of Englewood v City 
& County of Denver, supra 

62. NT—Follett V Waterworks Co 
of Seneca Falls, 206 N T S 464, 123 
Misc 825 

63. NY—^Follett v Waterworks Co 
of Seneca Palls, supra. 
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64. RI—^Public Utilities Commis¬ 
sion V East Providence Water Co , 

136 A 447, 48 RI 376, reargument 
denied 137 A 387 

65- NT—Town of Mamaroneck v 
New York Interurban Water Co , 
212 NTS 639, 126 Misc 383 
RI—Public Utilities Commission v 
East Providence Water Co, 136 A 
447, 48 R I 376, reargument denied 

137 A 387 

66. Pa—Turtle Creek Borough v 
Pennsylvania Water Co, 90 A 199, 
243 Pa 415 

67. NY—City of Mt Vernon v New 

York Interurban Water Co, 101 

NTS 232, 116 AppDiv 658—City 
of New York v Citizens' Water 
Supply Co, 189 NTS 929, affirmed 
91 NY.S 430, 199 App Div. 169. 
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the reasonableness or unreasonableness of such 
rates, at least where no facts are alleged which, 
prima facie, justify a conclusion that such rates 
will produce unreasonable compensation for the 
service rendered,®^ and where there is no showing 
that the company is not financially responsible and 
could not be made to refund the excess if such 
rates should finally be determined to be unreason¬ 
able.*^® It IS not an abuse of discretion to deny an 
injunction pendente lite to restrain a municipality 
from collecting increased water rates, pending a 
determination of the reasonableness of such in¬ 
crease, in view of the relative inconveniences to 
the parties which would result from granting or 
denying it.*^^ 

68. Wis —J Greenebaum Tanning 
Co V Railroad Commission of Wis¬ 
consin, 217 NW 282, 194 Wis 634. 

67 C J p 1266 note 71 

69. N Y —Silberberg v Citizens* Wa¬ 
ter Supply Co of Newtown, 190 N 
T S 349, 116 Misc 695 

70. N T.—Silberberg v Citizens* Wa¬ 
ter Supply Co of Newtown, supra 

Pa—Beaver Valley Water Co v Pub¬ 
lic Service Commission, 114 A. 373, 

271 Pa. 358. 

Recovery of overpayments in general 
see infra § 307 c 

71- Wis —J Greenebaum Tanning 
Co v Railroad Commission of Wis¬ 
consin. 217 NW 282, 194 Wis 634. 

72- Idaho —City of Pocatello v Mur¬ 
ray, 130 P 883, 23 Idaho 447, Ann 
Cas 1914C 1060 

67 C J p 1266 note 78 
73. La —Baton Rouge Waterworks 
Co V Louisiana Public Service 
Commission, 100 So 710, 156 La 
539 

67 G J p 1257 note 79 
Application of g’eneral powers under 
statute 

Whether company acted illegally 
in collecting" charges above those in 
effect before Nov 1, 1939, when the 
commission authorized the company 
to charge increased rates, must be 
determined by the application to the 
situation of the general powers of the 
commission over rates vested in it by 
1935 statute—CJity of New Haven v 
New Haven Water Co, 45 A 2d 831, 

132 Conn 496 

Commission’s faiinre to exercise pow¬ 
er 

Failure of commission to exercise 
power over rates charged and services 
rendered by city-owned water compa¬ 
ny in furnishing water to consumers 
residing outside of city limits for 
sixteen years since passage of act 
defining commission's powers did not 
amount to acknowledgment, by con¬ 
temporaneous construction, that com- 


§ 296. - Regulation by Board or Commis¬ 

sion 

a. In general 

b. Appeal and review 

a. In Greneral 

General principles relating to public utility commis¬ 
sions apply to commissions regulating rates of water 
companies A commission’s order regulating rates is 
not res Judicata. 

The general principles relating to public utility 
commissions, as discussed m Public Utilities §§ 
31-68, are applicable in the case of boards and 
commissions regulating rates for water service ren¬ 
dered by water companies, as to such matters as the 
creation and membership of the commissi on, *^2 its 
power to regulate water rates, and the exercise 
of such power by the commission.^^ 

City V Maltbie, 287 NTS 868, 159 
Misc 276, affirmed City of New Yoik 
V Maltbie, 289 NTS 562, 248 App 
Div 39, affirmed 8 NE2d 289, 274 
NT 90 

Private water line 

Where owners of a private water 
line outside of city charged a fee for 
each neighbor who tapped onto the 
line, and required signing of a con¬ 
tract whereby owners were not to be 
held responsible for loss of service, 
and each person agreed to share ex¬ 
pense of maintenance, but the city 
installed the meters and charged all 
water users the regular rate, there 
was not a distribution of water for 
compensation and the line was not a 
public utility within the regulatory 
jurisdiction of the commission — 
Austin V City of Louisa, Ky , 264 S. 
W2d 662 

74, Wash—Raymond Lumber Co v 
Raymond Light & Water Co, 159 P 
133, 92 Wash 330 
67 CJ pl266 note 80 
Board as fact-flodlng body 

(1) The board of public utility 
commissioners is a fact-finding body, 
and on petition of company for an 
increase in rate, its function is to 
weigh evidence, ascertain facts, and 
fix, on those facts, a rate which will 
bring a 3 ust return to company for 
service rendered—^New Jersey Sub¬ 
urban Water Co v. Board of Public 
Utility Com'rs, 4 A 2d 47, 122 N J 
Law 54, affirmed 8 A 2d 350, 123 N J 
Law 303, certiorari denied McGregor 
v Board of Public Utility Com*rs, 60 
set 682, 309 US 663, 84 LEd 1010 

(2) Change of rates generally see 
supra § 293 c 

rmdijig of reasonableiLess of servloe 
charge 

Commission’s finding that compa¬ 
ny’s rule as to service charge for each 
consumer, pursuant to which manu¬ 
facturer constructed distribution sys¬ 
tem for industrial housing group, was 


pany had right to fix rates outside 
city-—^Louisville Water Co v. Preston 
St Road Water Dist No 1, Ky, 266 
S W2d 26 

Arbitration not required by contract 

Under contract between city and 
water company as to rates, water 
company held under no obligation to 
resort to arbitration instead of ap¬ 
plying to commission for increase 
of rates —City of New Haven v New 
Haven Water Co, 172 A. 767, 118 
Conn 389 

Statutory provision not ezolnding Ju¬ 
risdiction 

(1) Provision of public service law 
that subdivision relating to rate-fix¬ 
ing should not apply to state, munici¬ 
pal, or federal contracts held not gen¬ 
eral exclusion of jurisdiction by com¬ 
mission over rate charged by private 
waterworks corporation to municipal 
corporation, in absence of existence 
of contract between them fixing rate 
—^New York City v Maltbie, 287 N 
TS 868, 159 Misc 276, affirmed City 
of New York v Maltbie, 289 NTS 
662, 248 AppDiv 39, affirmed 8 NE 
2d 289, 274 N Y. 90 

(2) Contracts between municipali¬ 
ties and water companies as to rates 
generally see supra § 287 a. 

Repeal and Invalidity of charter piro- 
visiou. 

Statute vesting commission with 
jurisdiction over private waterworks 
corporation, including determination 
of fair rates, held not to repeal pro¬ 
vision of charter investing commis¬ 
sioner of water supply with jurisdic¬ 
tion over rates charged by private 
companies supplying city, but such 
provision of charter held invalid del¬ 
egation of power, notwithstanding 
provision for judicial review of rates 
fixed, and hence provisions of stat¬ 
ute conferring power on commission 
to determine water rates applied to 
hydrant service furnished by private 
water company to city.—New York 
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In a proceeding involving a water company’s 
rates, it is the function of a public service commis¬ 
sion to determine whether the company is receiving 
a fair return on its property devoted to public use,75 
In such a case, the jurisdiction of a public utilities 
commission is to determine judicially the fair value 
of the utility property devoted to public service, 
figure a just return thereon, and establish a rate 
which shall be reasonable, to apply with substantial 
equality to all receiving a similar service The 
commission, in fixing the rates to be charged by a 
water company, is authorized to act irrespective of 
the provisions and restrictions of a contract between 
the company and the municipality,'^'^ and is to be 
guided and controlled by the rules and principles 
governing its general functions in rate making 
rather than by the provisions of the contract 


WATERS § 296 

A commission’s order fixing rates is not res 
judicata,'^9 but as long as it stands, a municipality 
affected thereby is bound by its terms.^o a com^ 
mission’s order fixing temporary rates is not a final 
legislative act such as could operate to confiscate 
the company’s property in any permanent sense, 
where a statute requires the commission, on final 
determination of the rates, to permit the company 
to recoup its loss through a temporary increase 
should the final rates prove to be higher than the 
temporary ones 81 

A municipality which feels itself aggrieved by the 
order of a public utilities commission fixing rates 
has the right to apply to the commission for a 
modification thereof 82 The staying of such orders 
may also be considered 83 


reasonable and in conformity with 
the law, held binding notwithstand¬ 
ing reasonableness of rates was not 
involved —^Viscose Co v Public Serv¬ 
ice Commision, 187 A. 464, 123 Pa 
Super 223 

Becoasideratloii by cosunlssloiL; tem¬ 
porary rates 

Where commission prescribed tem¬ 
porary rates, which were sustained, 
without appeal from federal court to 
which company resorted, commission 
could not be required to reconsider 
matters adjudicated in the order, be¬ 
cause of evidence submitted by com¬ 
pany bearing on, and relevant to, 
question of rates finally to be deter¬ 
mined—Beaver Val Water Co v 
Pennsylvania Public Utility Commis¬ 
sion, 14 A 2d 206, 104 Pa Super 297 
Duty to hold hearing; reheaxing 

(1) A letter from corporation 
counsel asking for a hearing and an 
order suspending the effective date of 
new rate schedule filed by company 
was not such a complaint as the 
commission was bound to heed, and 
imposed no duty on it to hold a hear¬ 
ing, but where the commission ac¬ 
cepted the assurance given by the 
company of Its willingness to make 
refunds, the commission could not 
properly have then suspended the 
effective date of the schedule—City 
of New Haven v New Haven Water 
Co, 46 A 2d 831, 132 Conn. 496 

(2) Denial by commission of com¬ 
pany's application for rehearing held 
not Illegal or abuse of discretion — 
Western N T Water Co v Public 
Service Commission, 124 N T S 2d 
612 

(3) Commission, In water rate 
case, acted properly In undertaking 
investigation of proposed rates filed 
by company and In holding heatings 
—Guilford-Chester Water Co v 
Loughlln, 113 A 2d 60S, 19 Conn Sup 
366. 


Suspension of new schedule or In¬ 
crease 

(1) Until the commission decided 
to suspend the effectiveness of new 
rate schedule filed by company be¬ 
cause of lack of assurance by the 
company of its ability and willing¬ 
ness to make a refund, there was no 
occasion for any “order*' in which the 
commission found no cause to sus¬ 
pend the effective date of the sched¬ 
ule, and such order was a nullity, 
order purporting to suspend the ef¬ 
fective date of new rate schedule filed 
by company was fatally defective 
where it failed to give the company 
the opportunity of filing assurance 
of its ability and willingness to re¬ 
fund any excess charges and the com¬ 
mission failed to find first that the 
rates fixed in the new schedule were 
unreasonably discriminatory and 
more than just and leasonable—City 
of New Haven v New Haven Water 
Co , 45 A 2d 831, 132 Conn 496 

(2) Where commission had twice 
suspended operation of rate increase, 
wheieupon company stipulated that 
existing rates would continue until 
fixed otherwise by commission, de¬ 
nial of company’s recovery of increas¬ 
ed rates could not be attacked on 
ground that commission could not 
lawfully suspend increased rates for 
more than two three-month periods; 
the statutory limitation on commis¬ 
sion’s power of suspension of opera¬ 
tion of rates increase was intended to 
furnish a reason for prompt action by 
commission within the limited period 
—^New Jersey Suburban Water Co v 
Town of Harrison, 3 A2a 623, 122 N. 
JLaw 189 

75. NY—New Rochelle Water Co 
v Maltbie, 288 NTS 82, 158 Misc 
752, reversed on other grounds 292 
NTS 660, 249 AppDiv 378 
Regulation by commission of rates 
of municipal water system see su¬ 
pra 9 290. 


7G- Me —City of Rockland v. Cam¬ 
den & Rockland Water Co, 181 A- 
818, 134 Me 95 

Uniformity and discrimination see in¬ 
fra § 297 

Provisions of contract between city 
and water company held to relate to 
rates to be charged for water servic¬ 
es, within jurisdiction of commis¬ 
sion —City of New Haven v New 
Haven Water Co, 172 A 767, 118 
Conn 389 

77. Conn—City of New Haven v. 
New Haven Water Co, supra 

Contracts between water companies 
and municipalities as to rates gen¬ 
erally see supra § 287 a 

78. Conn—City of New Haven ▼. 
New Haven Water Co, supra 

79. Pa—Beaver Val Water Co v. 
Pennsylvania Public Utility Com¬ 
mission, 14 A 2d 205, 140 Pa Super 
297 

80. Me —Milo Water Co v Inhabi¬ 
tants of Town of Milo, 7 A 2d 895, 
136 Me 228 

81. U S —Beaver Val Water Co v 
Driscoll. DC Pa, 28 F Supp 722 

82. Me—Milo Water Co v Inhabi¬ 
tants of Town of Milo, 7 A 2d 895, 
136 Me 228 

83. Substantial questions and Irrep¬ 
arable damage 

Special term held bound to stay 
commission's order on company’s 
proof of substantial questions for 
consideration of appellate division on 
certiorari, together with proof of ir¬ 
reparable damage, and special term 
was not first required, nor did it have 
jurisdiction, to determine that order 
was unreasonable, arbitrary, or ca¬ 
pricious —New Rochelle Water Co v. 
Maltbie, 292 NTS 650, 249 AppDiv. 
378. 

Deteixnlnation of merits; pxlana faole 
case 

Application for stay of commis- 
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Setting aside findings or order. It has been held, 
under statute, that where no constitutional rights 
were violated, the court cannot set aside, or vacate, 
a water rate order of a public utility commission 
in whole or part, except for error of law or lack of 
substantial evidence to support the commission's 
findingsJ^ Where a public utilities commission 
made findings with respect to water rates, the bur¬ 
den rests on complainants to show that the findings 
should be set aside.^s Likewise, where a public 
utilities administrator fixes rates on the basis of 
substantial evidence before him, a town objecting 
to his rates has the duty to shoulder the burden of 
showing that his order should be set aside 

Costs of rate proceeding An order of a public 
service commission taxing the costs of a rate pro¬ 


ceeding against a water company has been held 
valid^'^ and not invalidated by the judgment of a 
federal court enjoining the enforcement of the 
rates established by the commission’s order 

b. Appeal and Review 

General principles relating to public utility eomnnis- 
sions apply to appeals from, and the review of, orders 
of commissions regulating rates of water companies 
The reviewing court can ordinarily consider only wheth¬ 
er the commission acted reasonably and in accordance 
with the available evidence. 

General principles relating to public utility com¬ 
missions, as discussed in Public Utilities §§ 64, 65, 
apply to appeals from, and the review of, the orders 
of commissions with respect to the rates of water 
companies,89 including the right to appeal as a party 
affected 99 Statutory provisions as to the time for 


Sion's order pending review thereof 
by appellate division, does not involve 
determination of merits by special 
term, but calls for exercise of sound 
judicial discretion, which can be ex¬ 
ercised only on finding that petitioner 
has made prima facie case warrant¬ 
ing interlocutory relief—New Ro¬ 
chelle Water Co v Maltbie, supra 
rallTLre to file new rates not fatal to 
appUcation 

Company's failure to file new rates 
for one of two divisions of municipal¬ 
ities served thereby to produce nec¬ 
essary revenue for fair return on its 
property held not fatal to its applica¬ 
tion for stay of commission’s order 
fixing lower rates for other division 
without changing rates applicable to 
former division, where commission 
found, after considering properties 
and earnings of both divisions, that 
rates charged in division not affected 
by order were just and reasonable — 
New Rochelle Water Co v Maltbie, 
supra 

Stay by special term pend mg review 

(1) Special term cannot review 
commission’s order, requiring compa¬ 
ny to put reduced rates in effect, but 
Will enjoin enforcement thereof, by 
stay or suspension of order, pending 
leview before appellate division on 
condition that company file bond to 
repay excessive amounts charged, if 
order is affirmed —Consolidated Wa¬ 
ter Co of Utica V Maltbie, 266 NY 
S 697, 148 Misc 903 

(2) Change of rates generally see 
supra § 293 c 

84. Pa—City of Pitfsburgh v Penn¬ 
sylvania Public Utility Commis¬ 
sion, 101 A.2d 761, 174 Pa Super 
S63 

85. Conn —Guilford-Chester Water 
Co V Loughlin, 113 A 2d 60S, 19 
Conn Sup 365 

BI—Town of Middletown v New¬ 
port Water Corporation, 167 A 
114, 58 R I 435. 


86 RI—Town of Jamestown v 
Kennelly, 100 A 2d 649 
The order is en.ti'tied to great 
weight and will be set aside only 
when clearly unreasonable, illegal, or 
improper, and prejudicial to party ap¬ 
pealing or in excess of the adminis¬ 
trator’s authority—^Town of James¬ 
town V Kennelly, supra 

87. Ind—State ex lel Thompson v 
City of Greencastle, 40 N E 2d 388, 
lllIndApp 640 

88. Ind—State ex rel Thompson v 
City of Greencastle, supra. 

89- N J —Plainfield-Umon Water Co 
V Bdard of Public Utility Com'rs of 
New Jersey, 140 A 785, 6 N J Misc 
267, 

67 C J p 1257 note 81 
£aws deterimmng scope of review 
Laws relating to proceedings before 
the Public Service Commission, rath¬ 
er than the Administiative Procedure 
Act, determine scope of review by 
court in passing on validity of order 
of commission approving a new 
schedule of rates and chaiges to be 
made by privately owned utility sup¬ 
plying water and fire hydrant service 
—State ex rel City of St Louis v 
Public Sei vice Commission, 245 S W 
2d 851, 362 Mo 977 

Full revision by court; no recommis- 
sioa 

On company’s appeal from rate or¬ 
der of commission, supreme court 
would fully exercise its revisory pow¬ 
ers and would not lecommit to com¬ 
mission for further proceedings in 
nature of general new trial, where 
company lacked confidence in com¬ 
mission’s fairnesss and commission 
was aware of that fact —State v 
Hampton Water Works Co, 18 A 2d 
765, 91 NH 278, rehearing denied 
19 A 2d 435, 91 NH 278 
szclnsioa of evidence 

In reviewing rulings of the Public 
Utilities Commission, court was not 
required to decide whether exclusion 
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of evidence of purchase price of wa¬ 
ter plant bought from receiver sev¬ 
eral years previously was technically 
correct, since substantial prejudice 
must be shown—Damariscotta-New- 
castle Water Co v Uamanscotta- 
Newcastle Water Co, 186 A 799, 134 
Me 349 

Order not appealable because not final 

Order of commission refusing to 
dismiss appeal of water works com¬ 
pany from a rate ordinance enacted 
by city was not a final order from 
which city could appeal, since it did 
not finally dispose of appeal pending 
before commission, and did not affect 
a substantial right—City of Ashta¬ 
bula V Public Utilities Commission, 
39 NE2d 144, 139 Ohio St 213 
Reinstatement of former mazimtuu 
charge 

Where new schedule of water rates 
filed by water company had been 
made effective by commission, court, 
under statute, could not reinstate a 
former maximum charge made by 
company —^Eastport Water Co v 
Raye, 4 A 2d 841, 136 Me 175 
90. City as party affected 

(DA city is a “party affected” by 
an application for an increase of 
rates within the city, and such inter¬ 
est does not teiminate on the entry 
of an order adverse to city’s residents 
but favorable to the city itself, par¬ 
ticularly where the resident consum¬ 
ers are not parties before the com¬ 
mission, and hence city may appeal 
from such order; city recognized by 
commission and company seeking 
permission to increase rates, as hav¬ 
ing sufiicient interest to be made a 
party to the proceeding was a “party 
affected” by the order awarding an 
Increase in rates of consumers, with¬ 
in provision of Public Utilities Act 
authorizing any one affected by a 
rule, regulation, or order to appeal to 
circuit court or to superior court of 
county in which subject matter of the 
hearing is situated—Inter-State Wa- 



94 C. J. S« 


WATERS § 296 


appeal or review must be complied with 91 

Certioran is available for the review of a rate 
order of a public service commission 93 

In reviewing the determination of a commission 
in a water rate case, the court can ordinarily con¬ 
sider only whether the commission acted reasonably 
and in accordance with the evidence available at 
the time, 93 and may not substitute its judgment or 
discretion for that of the commission when acting 
within its administrative power ,94 so, the court 


may not substitute its judgment for that of the 
commission as to what is the reasonable value of 
the company’s property's or whether the rate of 
return on the company’s property, as fixed by the 
commission, is sufficient, unless the court is to de¬ 
termine that such return is confiscatory.95 As long 
as the commission acts m accordance with the due 
administration of law by affording a hearing, tak¬ 
ing evidence, and giving its judgment or award, the 
court cannot, or must not, interfere with its con¬ 
clusions 97 However, the reviewing court has been 


ter Co V City of Danville, 39 N E 2d 
366. 379 III 41 

(2) Change of rates generally see 
supra § 293 c 

91 . Pa—Beaver Val Water Co v 
Pennsylvania Public Utility Com¬ 
mission, 14 A 2d 205. 140 Pa Super 
297 

Tinal order 

An order of commission, directing 
company to make certain journal en¬ 
tries found necessary to adjust its 
accounts, books, and records, was 
final order, m absence of any move 
by company with respect to provi¬ 
sions of order until after commence¬ 
ment of certification proceeding over 
three years after entry of order, so 
that company's proceeding to review 
order was barred by statute of limi¬ 
tations—^Western N Y Water Co v 
Public Service Commission, 124 N T 
S 2d 612. 

92. N T —City of New York v Malt- 
bie. 289 N Y S 658, 248 App Div 
36, affirmed 8 N E 2d 605, 274 NT 
464 —Consolidated Water Co of 
Utica V Maltbie, 8 NTS2d 799, 
167 Misc 269 

93. NY—People ex rel Consol Wa¬ 
ter Co, of Utica V Maltbie, 9 N E 
2d 961. 275 NY. 357, appeal dis¬ 
missed People of State of New 
York ex rel Consol Water Co of 
Utica, N Y V. Maltbie, 68 S Ct 
506, 303 US 158, 82 L Ed 724 

R I — Town of Narragansett v Ken- 
nelly, 114 A 2d 393. reargument 
denied 115 A 2d 693 
Question p3?es>6Uted on appeal from 
commission's finding was whether 
commission had acted illegally, or 
had exceeded or abused its power, 
or had acted arbitrarily or without 
notice and a reasonable opportunity 
to be heard —Guilford-Chester Wa¬ 
ter Co V Loughlin, 113 A 2d 608, 19 
Conn Sup 356 

Bvideuoe to support fludlngs 

In certiorari proceedings to review 
an order of the commission estab¬ 
lishing a rate, the judicial inquiry 
generally goes no further than to as¬ 
certain whether there is evidence to 
support the findings of the commis¬ 
sion —Consolidated Water Co. of 


Utica V Maltbie, S NTS 2d 799, 167 
Misc 269 

Water and fire hydrant service 

On appeal from judgment of court 
approving schedules of rates for wa¬ 
ter and fire hydrant service, as ap¬ 
proved by the Public Service Commis¬ 
sion, question vras whether order of 
commission was reasonable and law¬ 
ful, or, conversely, whether order 
was arbitrary and without reasonable 
basis—State ex rel City of St Lou¬ 
is V Public Service Commission, 245 
S W2d 851, 362 Mo 977 

94. Pa —City of Pittsburgh v Penn¬ 
sylvania Public Utility Commis¬ 
sion, 101 A 2d 761, 174 Pa Super 

363 

Petitlou Tor rate moreasa 

(1) VThere there was ample testi¬ 
mony to support, as a reasonable con¬ 
clusion, findings of commissioners on 
company’s petition for an increase in 
rate, the reviewing court could not 
substitute Its judgment for that of 
board, comparability of other rates 
in adjacent communities and weight 
of testimony relating thereto were 
within board’s sound discretion — 
New Jersey Suburban Water Co v 
Board of Public Utility Com'rs, 4 A 
2d 47, 122 NJLaw 54, affirmed 8 A 
2d 360, 123 N J Law 303, certiorari de¬ 
nied McGregor v Board of Public 
Utility Com’rs, 60 S Ct. 682, 309 US. 
663. 84 LEd 1010 

(2) Court would not disturb find¬ 
ings of commission in hearing to in¬ 
crease rates, where evidence on which 
findings were based was not before 
court and there was nothing to indi¬ 
cate that such findings were not jus¬ 
tified, determination of commission 
that town should pay four thousand 
five hundred dollars instead of two 
thousand eight hundred thirty-five 
dollars for fire service on condition 
that company install specified num¬ 
ber of additional hydrants without 

I cost to town, without determining 
! sum chargeable per hydrant, held not 
shown to be improper, especially 
where evidence on which findings 
were based was not before reviewing 
court—^Damanscotta-Newcastle Wa¬ 
ter Co V Damariscotta-Newcastle 
Water Co, 186 A 799, 134 Me 349. 
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<3) Change of rates generally see 
supra § 293 c 

95. N Y —People ex rel Consol Wa¬ 
ter Co of Utica V Maltbie, 9 N E 
2d 961, 275 NT 357, appeal dis¬ 
missed People of State of New 
York ex rel Consol Water Co of 
Utica, N Y V Maltbie, 58 S Ct 
506, 303 US 158, 82 LEd 724 

Decision only as to proper result 
On appeal from judgment affirming 
order of board of commissioners fix¬ 
ing rate, court need not decide wheth¬ 
er board was right in its reasoning 
that present value of company’s plant 
should be determined on analogous 
basis of initially overbuilt plant, but 
must decide only whether board 
reached proper and right result — 
New Jersey Suburban Water Co v 
Board of Public Utility Com'rs, 8 A 
2d 350, 123 NJLaw 303, certiorari 
denied McGregor v Board of Public 
Utility Com'rs, 60 S Ct 682. 309 US 
663, 84 LEd 1010 

96. NT —^New Rochelle Water Co v. 
Maltbie. 288 NTS 82, 158 Misc 
762, reversed on other grounds 203 
NTS 650, 249 App Biv 378 

Commission’s opinion of fair return 
on. valuation 

On a judicial review of rates pre¬ 
scribed for company by commission, 
court IS not concerned with the per¬ 
centage the commission deemed a 
fair return on its valuation of com¬ 
pany's property, but only with the 
question whether prescribed rates 
were confiscatory—^Alexandria Water 
Co V City Council of Alexandria, 177 
SE 454, 16S Va 512 

97. NT—New Rochelle Water Co 
V Maltbie, 288 NTS 82. 158 Misc 
762, reversed on other grounds 292 
NTS 650, 249 App Div 378 

Illegal or arbitrary action not shown 
Record on appeal from commis¬ 
sion's order disclosed that commis¬ 
sion had considered all essential ele¬ 
ments involved and arrived at deci¬ 
sion based on evidence without act¬ 
ing illegally or arbitrarily or in ex¬ 
cess of abuse of powers, although 
rate fixed was insufficient to pay div¬ 
idend and provide surplus as i-equest- 
ed by company—Guilford-Chester 
Water Co v I oughlin, 113 A 2d 608, 
19 Conn Sup 355. 
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required to make an independent finding of facts in 
reaching its determination that an order of com¬ 
missioners fixing the rate was justified by the 
proofs.^^ The party attacking the correctness of 
the decision of the commission must show that in- 
tcrvenmg events have destroyed the force of the 
opinion testimony on which the decision is based.^^ 

With respect to review, a commission’s finding 
constitutes error of fact where it is without founda¬ 
tion in the record and in the teeth of the record evi¬ 
dence on a former appeal, offered in evidence 
and the commission’s failure to give effect to its 
decision on a former appeal is an error of law ^ 

§ 297. Uniformity and Discrimination 

a. In general 

b Rates outside municipal boundaries 


94 C.J.S. 

a. In General 

Absolute uniformity or equality of rates Is generally 
not required, but only an absence of unjust discrimina¬ 
tion, so, a classification of water users, with different 
rates, does not constitute unjust discnimination where 
the classification is on a reasonable basis. 

Inasmuch as the rates or charges of a municipality 
operating a water system, for water service fur¬ 
nished, are ordinarily not taxes, as discussed supra 
§ 284, the rules as to uniformity of taxation, dis¬ 
cussed in Taxation §§ 21-38, do not apply thereto,^ 
and so no objection can be founded on the fact 
that such rates do not affect and apply to every 
citizen of the municipality, but only to those using 
water ^ It is, nevertheless, a fundamental rule that 
rates for water service, whether it is furnished by 
a municipal corporation or by a water company, 
must be uniform, in the sense that they must not 
be unreasonably or unjustly discnminatory as be¬ 
tween consumers ,5 a municipality operating a water 


98. N J —New Jersey Suburban Wa¬ 
ter Co V Board of Public Utility 
Com’rs, 8 A 2d 350. 123 NJLaw 
303, certiorari denied McGregror v 
Board of Public Utility Com'rs, 60 
set 682, 309 US 663, 84 L Ed 
1010 

Conlilctiugr proofs? judgment of court 
suit substituted 

Wlien conflicting proofs support 
conclusion that order of board of 
commissioners was not arbitrary, but 
based on legral proofs, court does not 
substitute Its judgment for that of 
board m reviewing such order, for 
board acts as legislative agency in 
performance of legislative duty in 
finding rate—New Jersey Suburban 
Water Co v. Board of Public Utility 
Com’rs, 8 A 2d 350, 123 N J Law 303, 
certiorari denied McGregor v Board 
of Public Utility Com'rs, 60 S Ct 682, 
309 US 663, 84 L Ed 1010 

Finding held sustaiuod; laiLd ezolud* 
ed 

On appeal from order of state cor¬ 
poration commission fixing rates to 
be charged by company, finding that 
certain tracts of land suitable for 
subdividing should be excluded from 
property on which company was en¬ 
titled to receive return from rates 
charged held sustained by the evi¬ 
dence —Alexandria Water Co v 
City Council of Alexandria, 177 SB 
454, 163 Va 512. 

Supplezueutial report to court 
Where report of commission In 
water rate case was sent back to it 
with directions to supply court with 
material necessary to permit court 
to exercise Its independent judgment 
on commission’s findings, valuations, 
and rates, commission should have 
leferred to its data and made sup¬ 
plemental report supplying needed in¬ 
formation, with such changes and 


modifications in findings as court had 
indicated —Scranton-Spnng Brook 
Water Service Co v Public Service 
Commission. 181 A- 77, 119 Pa Super 
117 

99. NT—People ex rel Consol Wa¬ 
ter Co of Utica V Maltbie, 9 NE 
2d 961, 276 NY 367, appeal dis¬ 
missed People of State of New 
York ex rel Consol Water Co of 
Utica, N Y V Maltbie, 68 S Ct 
606, 303 US 158, 82 LEd 724 

1. Pa —Viscose Co v Public Service 
Commission, 187 A 454, 123 Pa Su¬ 
per 223 

2. Pa—^Viscose Co v Public Service 
Commission, supra 

3. Ill —^Wagner v City of Rock Is¬ 
land, 34 NE 645, 146 Ill 139, 21 
LRA 619 

67 C J p 1257 note 85 

4. Ga—^Alford v City of Eatonton, 
162 SB 495, 174 Ga 169 

5. Ala—City of Roanoke v Johnson, 
158 So 182, 229 Ala 496 

(ja—Corpus Juris cited in Jarrett 
V City of Boston, 74 S E 2d 649, 551, 
209 Ga 630. 

NY—^Weiskopf v City of Saratoga 
Springs, 279 NYS 878, 244 App 
Div 417, reversed on other grounds 
200 NE 33, 269 NY 634 
Ohio—State ex rel Mt Sinai Hospi¬ 
tal of Cleveland v Hickey, 30 NE 
2d 802, 137 Ohio St 474 
Tex—^Dittmar v. New Braunfels, 48 
SW- 1114, 20 Tex Civ App 293. 

67 C J P 1257 note 87. 

Discriminations as to service see su¬ 
pra § 278 

Free service or service at nominal 
charge as unjust discrimination see 
supra § 283 

Waterworks plant as public utility 
In operating a waterworks plant, 
the city is operating a public utility, 
and must treat all alike within the 
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same classification, making the same 
charge for water used —^Almaras v 
City of Hattiesburg, 180 So 392, 181 
Miss 762 

An ordinance fixing water rates for 
water furnished by municipal plant 
must have reasonable standards, and 
the rates must be substantially equal 
to all within the same classification, 
or engaged in the same business — 
Almaras v City of Hattiesburg, su¬ 
pra 

Burden of proving tmreasoniabld re- 
olassificatioa 

Pa—First Nat Bank of Strasburg v 
Borough of Strasburg, Com PI, 64 
Lane L Rev 46 

Distance from souioe of supply 
Rates imposed on like consumers 
within water system must be just 
and reasonable inter se, as well as in 
toto, and no distinction which would 
result in unreasonable preference or 
disadvantage is permitted between 
consumers of same class on basis of 
their proximity to, or distance from, 
source of supply—Petition of Frye- 
burg Water Co, 116 A2d 420, 99 N. 
H 487 

Passing on taxes imposed 
Fact that privately owned public 
utility supplying water service to 
residents of numerous incorporated 
and unincorporated areas of county 
was taxed by certain of the incorpo¬ 
rated areas, but not by other incor¬ 
porated areas or in the unincorpo¬ 
rated areas, did not empower com¬ 
mission to approve new schedule of 
rates and charges passing on to the 
users of water service in incorpo¬ 
rated areas where taxes were imposed 
the amount of the taxes paid by the 
company where the consumers re¬ 
sided —State ex rel. City of St. Louis 
V Public Service Commission, 246 S. 
W.2d 861, 362 Mo. 977. 
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plant or system is prohibited from practicing dis¬ 
crimination in rates just as any other public utility 
IS prohibited,® or, more precisely, is prohibited from 
practicing unreasonable or unjustified discrimina¬ 
tion The courts have no broader power over 
discriminatory rates than over unreasonable rates,® 
the question of unjust discrimination is ordinarily a 
question of fact^ to be decided by the rate-making 
authority 

Absolute uniformity or equality of rates is not 
required, but only an absence of arbitrary or unjust 
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discrimination,except where it is otherwise pro¬ 
vided by statute or a franchise,'! ^ and a classification 
of water users, and the fixing of different rates for 
different classes, or for service rendered under vary¬ 
ing conditions and circumstances, is permissible, and 
does not constitute unjust discrimination,!3 where 
the classification is on a reasonable basis,!^ Thus, 
classification may be made according to the quantity 
or amount used or received,!® the time of use,!® 
the manner,!! conditions,!® character,!® or cost®® 
of the service furnished, the nature and use made 


6 . Ark—City of Malvern v Young-, 
171 SW2d 470, 205 Ark 886 

7. Tex—City of Texarkana v Wig¬ 
gins, 246 SW2d 622. 151 Tex 100 

8. Md —^Lewis v Mayor and City 
Council of Cumberland, 64 A 2d 
319. 189 Md 68 

8. Md —Lewis v Mayor and City 
Council of Cumberland, supra 
Best possible cXassiAca-fdon. as not 
question 

On a challenge to a municipal wa¬ 
ter late ordinance, court cannot de¬ 
termine whether ordinance embodies 
best possible classification of rates, 
but only whether ordinance is so un¬ 
justly discriminatory, and therefore 
so clearly unreasonable, that it is in¬ 
valid —Lewis V Mayor and City 
Council of Cumberland, 64 A 2d 319, 
189 Md 68 

10 Md —Lewis V Mayor and City 
Council of Cumberland, supra 
111 Me —^Kennebunk, Kennebunkport 
& Wells Water District v Inhabi¬ 
tants of Town of Wells, 147 A 188, 
128 Me 256 
67 C J p 1258 note 88 

*'Not every discrimination 
IS condemned, but only a discrimina¬ 
tion that IS arbitrary and without a 
reasonable fact basis or justifica¬ 
tion "—Caldwell v City of Abilene, 
TexCivApp, 260 SW2d 712, 716, 

error refused 

"Discrimination to be objection¬ 
able must draw an unfair line or 
Strike an unfair balance between 
those in like circumstances having 
equal rights and privileges ’*—Dur¬ 
ant V City of Beverly Hills, 102 P 
2d 759. 762, 39 Cal App 2d 133 

12. Ark—Town of Lonoke v W T 
Bransford & Son, 216 S W 38, 141 
Ark 18 

67 C J p 1268 note 89 

13i Pa—Brown v, Pennsylvania 
Public Utility Commission, 31 A 2d 
436, 152 Pa Super 58 
Tex—^Botkin v City of Abilene, Civ 
App, 262 S W 2d 732, refused no 
reversible error. 

14i Tex-^-Ualdwell v City of Abi¬ 
lene, Civ App., 260 SW2d 712, er¬ 
ror refused 
67 C J p 1258 note 90. 


Practical standards 

A city operating a water system 
IS permitted, within reasonable lim¬ 
its, to classify water rates in a prac¬ 
tical business manner, determined by 
practical standards for securing prac¬ 
tical justice, but it must use reason¬ 
able classifications—^Almaras v City 
of Hattiesburg, ISO So 392, 181 Miss 
752 

Discnmma-don -wl-thixL ^ass 

When classification is justified, 
question of discrimination is confined 
to members of the class, and there 
may be no gain of one of a class at 
the expense of another of the same 
class—Village of Fox Point v Pub¬ 
lic Service Commission, 7 NW2d 
571, 242 Wis 97, followed in Village 
of Shorewood v Public Service Com¬ 
mission, 7 NW 2d 574, 242 Wis 105, 
and Village of Whiteflsh Bay v Pub¬ 
lic Service Commission, 7 NW2d 
675, 242 Wis 106 

BiscTHulnation by comparison 

A charge made to one patron which 
IS different from that made to anoth¬ 
er, for same service and under like 
circumstances, constitutes an undue 
discrimination and renders charge 
improper, but fact that a rate is dis¬ 
criminatory by comparison with an¬ 
other rate does not imply that either 
of them IS unreasonable, since a util¬ 
ity may classify its customers on any 
reasonable basis—Durant v City of 
Beverly Hills, 102 P 2d 769, 39 Cal 
App 2d 133 

Domiefftlc amd oommerol a l-industarial 
consumers 

Water company's classification of 
private consumers as domestic and 
commercial-industrial was held rea¬ 
sonable —^Hunter v Public Service 
Commission of Pennsylvania, 168 A 
641, 110 Pa Super 589 

15. Conn —Manchester Gardens 
Corp V Town of Manchester, 68 A 
2d 734, 134 Conn 499 

Tex —Caldwell v City of Abilene, 
Civ App, 260 SW2d 712, error re¬ 
fused 

67 C J p 1268 note 91 

16. Pa—^American Aniline Products 
V City of Lock Haven, 135 A. 726, 
288 Pa 420, 50 A.L R 121, 
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Tex—Caldwell v City of Abilene, 
Civ App, 260 SW2d 712, error re¬ 
fused 

17- Pa—American Aniline Products 
V City of Lock Haven, 135 A 726, 
288 Pa 420, 60 ALR 121 

18. Ga—Jarrett v City of Boston, 
74 SE2d 549, 209 Ga 530. 

19. Tex—Caldwell v City of Abi¬ 
lene, Civ App , 260 S W 2d 712, error 
refused 

67 C J p 1258 note 96 
Relation of variation to difference In 
service 

Where difference in rates is based 
on difference in service, variation 
must have some reasonable relation 
to amount of differenc'e and cannot 
be so great as to produce unjust dis¬ 
crimination—Jarrett v City of Bos¬ 
ton. 74 S E 2d 549, 209 Ga 530 

20. Conn —City of New Haven v 
New Haven Water Co, 172 A 767, 
118 Conn 389 

Tex—Caldwell v City of Abilene, 
Civ App , 260 S W 2d 713, error re¬ 
fused 

One of most important oonsideratloiia 
Under statute requiring the com¬ 
mission to classify the service of a 
utility, taking into account the quan¬ 
tity used, the time when used, the 
purpose for which used, and any oth¬ 
er reasonable consideration, compar¬ 
ative costs of the services is one of 
the most important considerations in 
classifying the service of a munici¬ 
pally owned water utility —^Village of 
Pox Point V Public Service Commis¬ 
sion, 7 NW2d 571, 242 Wis 97, fol¬ 
lowed in Village of Shorewood v 
Public Service Commission, 7 N W 2d 
574, 242 Wis 105 and Village of 
Whitefish Bay v Public Service Com¬ 
mission, 7 NW2d 676, 242 Wis 106 
Muilmnin charges 

(1) Municipality’s right of reason¬ 
able classification, in determining 
minimum water rate charges, is not 
restricted to rates based on deter¬ 
mination of cost of serving a family 
unit or of serving each customer or 
group of customers —Lewis v Mayor 
and City Council of Cumberland, 64 
A 2d 319, 189 Md 58 

(2) Minimum charge generally see 
infra 9 500. 
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of the premises to which the water is supphed,^! 
the pm pose for which the service or product is 
received, ^2 or the line of business earned on there¬ 
in,23 or other matters which present a substantial 
difference as ground for the distinction 24 Classi¬ 
fication of water services, with a different rate for 
each service, is warranted only if the services are 
m fact different,25 and the rates, tolls, and charges 
are required to conform to a proper classification 
when made 26 

Many factors are properly considered in deter¬ 
mining the reasonableness of a classification,27 and 
no single factor is controlling to the exclusion of all 
others ,23 each case must be decided on its own 
facts,39 and the burden of proof is on the party 
claiming an unreasonable discrimination 20 Sim¬ 
ilarly, higher rates may be charged consumers 
whose situation, or the character of whose demand 


for water, makes it specially expensive or trouble¬ 
some to serve them 31 

Where water furnished is all supplied from the 
same sources, and is supplied to several contiguous 
communities embraced in one general district, with 
no unreasonable extensions to serve lean territory 
or other elements creating material difference in 
cost, a uniform rate for the entire territory is in¬ 
dicated and ordinarily justified,32 but it is not es¬ 
sential that all rates throughout a large territory 
served from a single water system be the same, and 
rates in each part of such territory may be fixed at 
a level which is fair and reasonable m view of the 
existing conditions 33 Moreover, it is not of itself 
unjust discrimination to furnish water to some con¬ 
sumers at flat rates and to others of the same class 
at meter or quantity rates,34 even though the rate 
by the gallon actually used is ordinarily lower to 


21. Ohio—Kogers v City of Cincin¬ 
nati. 14 Ohio N P ,N S , 193 

67 C J p 1258 note 94 

22. Tex —Caldwell v City of Abi¬ 
lene, CivApp, 260 S W 2d 712, er¬ 
ror refused 

23. N J —^Woodruff v East Orange, 
64 A 466, 71 N JEa 419 

67 C J p 1258 note 95 

24. Iowa—Knotts v IsTollen, 218 N 
W 563. 206 Iowa 261 

67 C J p 1258 note 97 
Apartment houses; consuming units 
Classification of apartment hous¬ 
es under residential classification 
based, for rate purposes, on consum¬ 
ing units, rather than number of 
meters, is not unreasonable or unjus¬ 
tified, as such water users constitute 
type or class substantially different 
and distinct from other users—Cald¬ 
well V City of Abilene, TexCivApp, 
260 S W 2d 712, error refused 
City and suburban service 

(1) Where peak demands on mu¬ 
nicipally owned water utility by serv¬ 
ice furnished to villages differed in 
amount from peak demand by service 
to city consumers, distance which wa¬ 
ter had to travel to serve villagers 
differed from average distance re¬ 
quired to serve city consumers, sub¬ 
urban rate included cost of fire pro¬ 
tection, while city rate did not. and 
service to suburbs was wholesale, 
while service to city consumers was 
retail, classification of service into 
urban and suburban service with a 
different rate for each was lawful — 
Village of Pox Point v Public Service 
Commission, 7 NW2d 571, 242 Wis 
97, followed in Village of Shorewood 
V Public Service Commission, 7 
W2d 674, 242 Wis 105 and Village 
Whitefish Bay v Public Service 
Commission, 7 NW2d 576, 243 Wis 
106 


(2) Rates outside municipal bound¬ 
aries generally see infra subdivision 
b of this section 

25 Wis —^Village of Pox Point v 
Public Seivice Commission, 7 NW 
2d 571, 242 Wis 97, followed in 
Village of Shorewood v Public 
Seivice Commission, 7 NW2d 574, 
242 Wis 105 and Village of White- 
fish Bay V Public Service Commis¬ 
sion. 7 NW2d 575, 242 Wis 106 

26. Wis—^Village of Pox Point v 
Public Service Commission, 7 NW 
2d 571, 242 Wis 97, followed in Vil¬ 
lage of Shorewood v Public Serv¬ 
ice Commission, 7 NW2d 574, 242 
Wis 105 and Village of Whitefish 
Bay V Public Service Commission, 
7 NW2d 675. 242 Wis 106 

27. Tex—Caldwell v City of Abi¬ 
lene, CivApp, 260 SW2d 712, er¬ 
ror refused 

28. Tex —Caldwell v. City of Abi¬ 
lene, supra. 

Basis other than cost of service 
A classification on different basis 
than economic factor of cost of serv¬ 
ice IS not arbitrary and unreasona¬ 
ble—Caldwell v City of Abilene, su¬ 
pra 

29. Tex—Caldwell v. City of Abi¬ 
lene, supra 

30- Tex—Caldwell v City of Abi¬ 
lene, supra. 

31- Mass—Souther v Gloucester, 73 
NE 558, 187 Mass 552, 69 ERA 
309 

Mo—St Louis Brewing Assoc v St 
Louis. 37 S W 525, 41 S W. 911, 140 
Mo 419 

32 Conn —City of New Haven v 
New Haven Water Co, 172 A 767, 
118 Conn 389 

N H —Petition of Fryeburg Water 
Co, 115 A 2d 420, 99 NH 487 

33 Pa—Scranton-Sprmg Brook Wa¬ 
ter Service Co v Public Service 
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Commission of Pennsylvania, 160 
A 230, 105 Pa Super 203 
Consumers m large and small com¬ 
munities 

(1) Where water company served 
large municipality and smaller sur¬ 
rounding towns in same geneial dis¬ 
trict, higher rates may be prescribed 
for consumers in smaller communi¬ 
ties, without unlawful disci imination, 
provided rate is not unieasonably 
high in compaiison with city rates, 
and considering respective costs of 
service and other conditions affecting 
lates, but departure from uniform 
rates for entire consuming territory 
and fixing of special rates for large 
municipality should not be undertak¬ 
en unless there are such differences 
in circumstances and conditions be¬ 
tween different paits of territory 
served as to justify departure—City 
of New Haven v New Haven Water 
Co, 172 A 767, 118 Conn 389 

(2) In these circumstances, action 
of Public Utilities Commission in 
prescribing schedule of rates and 
chaiges m city identical or uniform 
with those specified for similar serv¬ 
ice m smaller municipalities held not 
to constitute unlawful discrimination 
which invalidated action fixing rates 
and charges—City of New Haven v. 
New Haven Water Co, supra 

34. Ga—Corpus Juris cited In Jar- 
rett V City of Boston, 74 S E 2d 
649, 551, 209 Ga 530 
67 C J p 1259 note 1 

Bates held not unjustly discrimina¬ 
tory 

(1) Where city charged consumers 
having meters a fixed monthly charge 
of fifty cents, one dollar and fifty 
cents per month for first three thou¬ 
sand gallons and fifty cents for each 
additional one thousand gallons, but 
charged those not having meters fixed 
charge of fifty cents and one dollar 
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the former than to the latter and the imposition 
on meter-rate consumers of a minimum or “ready 
to serve” charge, without imposing a like charge on 
flat-rate consumers, is not necessarily unjust dis¬ 
crimination, since the latter pay a fixed sum wheth¬ 
er they use water or not, and the former may like¬ 
wise be required to pay for the service of being 
ready to supply them with such quantity of water as 
they may desire or need to use 

A classification must, however, in order to be 
valid, comport with the rule or principle of sound 
legislative classification, in that there must be some 
actual difference of situation and condition, bear¬ 
ing a reasonable and just relation to the matter of 
rates,and an arbitrary or unreasonable classi¬ 
fication amounts to unjust discrimination 28 Like¬ 
wise, it is unjust discrimination to differentiate be- 
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tween different services by charging rates for one 
which are out of all proportion as compared with 
the rates charged for another,39 or to impose on 
one consumer, or class of consumers, losses caused 
by charging inadequate rates to another consumer 
or class 

The tests of the validity of a classified rate are, 
therefore, whether there is reasonable ground for 
the classification, or whether it is arbitrary, dis¬ 
criminatory, and unjust,^! and, beyond that, wheth¬ 
er the particular rate is reasonable, having in view 
the dissimilarity of the situation, the difference in 
the cost of furnishing the service, and other relevant 
factors ^2 Furnishing water to a particular con¬ 
sumer at less than the cost of the service consti¬ 
tutes an improper, discriminatory, and preferential 


and fifty cents for all water used, al¬ 
lowing" those having meters larger 
discount for prompt payment for 
amounts in excess of one dollar and 
fifty cents, rates were not unjustly 
discriminatory—Jarrett v City of 
Boston, supra 

(2) Fact that resolution m ordi¬ 
nance fixed a flat rate for all indus¬ 
trial plant consumers who were sup¬ 
plied with meters, while other indus¬ 
trial users and others who had not 
yet received meters were billed on 
an outlet basis, did not establish that 
classification was unjustly discrim¬ 
inatory—P J Ritter Co v Mayor 
of City of Bridgeton, 60 A 2d 1, 135 
NJLaw 22, affirmed 59 A 2d 422, 137 
N J Law 279 

Gradtial adoption, of meter rates 

Where municipality originally pro¬ 
vided service on a flat rate basis, it 
was not guilty of unjust discrimina¬ 
tion in adopting meter rates gradu¬ 
ally, so that at certain times it was 
serving old customers at flat rates 
and new customers at meter rates — 
Lewis V Mayor and City Council of 
Cumberland, 64 A 2d 319, 189 Md 68 

Election to nse water through meter 

Where ordinance fixed flat rates 
for those engaged m restaurant busi¬ 
ness and consumer operating restau¬ 
rant did not, on city’s attempt to col¬ 
lect meter rates, proceed to compel 
furnishing of service at flat rate, or 
to compel city to make proper classi¬ 
fication, giving fair rates to all users 
of water, but elected to use water 
through meter, he became liable for 
reasonable rate for water consumed 
as measured by meter, and where he 
admitted that rate was reasonable, 
he could not escape liability for such 
rate because others in same business 
had been furnished water at lower 
flat rate —Almaras v City of Hatties¬ 
burg, ISO So 392, 181 Miss 752 


rett V City of Boston, 74 S E 2d 649, 
551, 200 Ga 530 

Pa—Consolidated Ice Co v City of 
Pittsburgh, 118 A 544, 274 Pa 558 

36 Pa—Central Iron & Steel Co v 
City of Harrisburg, 114 A 258, 271 
Pa 340 

Minimum and “ready to serve” charg¬ 
es generally see infra § 300 

37. Mo —State ex rel Laundry, Inc , 

V Public Service Commission, 34 S 
W2d 37, 327 Mo 93 

Pa.—^American Aniline Products v 
City of Lock Haven. 135 A 726, 288 
Pa 420, 50 ALB 121 
Increase from single to double 
dwellmg- rate held not impropei clas¬ 
sification —Brown v Pennsylvania 
Public Utility Commission, 31 A 2d 
435, 152 Pa Super 58 

38. Mo —State ex rel Laundry, Inc , 

V Public Service Commission, 34 S 
W 2d 37, 327 Mo 93 

NY—^Weiskopf v City of Saratoga 
Springs, 279 NTS 878, 244 App 
Div 417, reversed on other grounds 
200 NE 33, 269 N.Y 634 

39. Iowa—J W Edgerly & Co v 
City of Ottumwa, 156 NW. 388, 174 
Iowa 205 

40. Mo —State ex rel St Louis Wa¬ 
ter Co V Public Service Commis¬ 
sion, 291 SW. 788, 316 Mo 842 

41. Iowa—^Knotts v Nollen, 218 N 
W 563, 206 Iowa 261 

Charge for connecting with water 
mams held unreasonable and discrim¬ 
inatory—City of De Pere v Public 
Service Commission, 63 NW2d 764, 
266 Wis 319 

Imposition of “fire rate” held arbi¬ 
trary, discriminatory, and void — 
Weiskopf V City of Saratoga Springs, 
279 NYS 878, 244 App Div 417, re¬ 
versed on other grounds 200 NE 33, 
269 NY. 634 


Proposed surcharge held mvalid as 
making unreasonable discrimination, 
in absence of evidence of change in 
conditions or additional expenditures, 
etc —City of Malvern v Young, 171 
S W2d 470, 205 Ark 886 
lyCimmum. service charge, apartment 
houses 

Ordinance making the minimum 
service charge for apartment build¬ 
ings in which only one meter is in¬ 
stalled, the minimum service rate 
multiplied by the number of apart¬ 
ments, thereby basing charges on 
family unit as a consumer unit, 
makes a reasonable classification, not¬ 
withstanding that a lesidential 
building, including an apartment 
house, might also be a reasonable ba¬ 
sis for classification, ordinance is 
not unreasonable for classifying 
apartment houses with other dwell¬ 
ings for purpose of determining min¬ 
imum service charge rather than 
with hotels or other business estab¬ 
lishments, since an apartment house, 
although a business, remains an ag¬ 
gregation of dwellings —Lewis v 
Mas^or and City Council of Cumber¬ 
land, 54 A 2d 319, 189 Md 68 
Itinerant trade; industrial or resi¬ 
dential class 

Discrimination against apartment 
house owners by furnishing services 
to hotels, tourist camps, and other 
places where itinerant trade is pre- 
dommant under industrial classifica¬ 
tion with single minimum charges, 
instead of residential classification 
based for rate purposes on number of 
consuming units, is not arbitrary and 
unreasonable, although some units in 
some of such places are used as fam¬ 
ily units—Caldwell v City of Abi¬ 
lene, Tex Civ App , 260 S W 2d 712, er¬ 
ror refused 

42. N Y.—^People v. Albion Water¬ 
works Co. 126 NYS 589, 140 App. 

Dir 646 

67 C J. p 1269 note 11. 


35. Ga— Corpus Juris cited in Jar- 
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charge ;43 but a rate is not necessarily unjustly dis¬ 
criminatory merely because, either as to individuals 
or as to a class, it does not exactly reflect the cost 
of the service, the determination of the schedule of 
rates to be charged for particular services or to par¬ 
ticular classes of consumers being largely a func¬ 
tion of management, into which discretion neces¬ 
sarily enters.^^ 

Classification hy commission The reasonableness 
of the classification of premises for rate purposes,^^ 
and of the different rates applicable, ^6 has been held 
an administrative or factual question for the con¬ 
sideration of a public utility commission, whose find¬ 
ing, if supported by competent evidence, may not be 
disturbed by the court and if there is no mani¬ 
fest injustice, unreasonable discrimination, or undue 
preference in the rates fixed by a mumcipal au¬ 
thority, the courts will not interfere 

Increase or reduction of rates. Making an in¬ 
crease of water rates effective as to one or some 
consumers before it takes effect as to others is un¬ 
just discrimination.^^ Where a city water depart¬ 
ment's contracts with the county provide that water 
rates shall be uniform to all consumers, the city 
may increase the rate to users outside the city only 
when It makes a similar increase to users within 
the city 50 

No reduction of rates is valid which is discrimina¬ 
tory m its character, or is not operative alike on all 
consumers of the same class 

Discrimination as to deposits or advance pay¬ 
ment A requirement that domestic consumers of 
water make deposits to cover charges for water to 


be furnished, or pay for water in advance, without 
requiring such deposits or advance payments by 
commercial or mercantile consumers, is unreason¬ 
able and arbitrary, and constitutes unjust discrim¬ 
ination 52 

Special contracts fixing discriminatory rates. As 
a general rule, a contract between a water com¬ 
pany and a customer for furnishing him with water 
service at rates less than those charged to other 
consumers of the same class for similar service is 
void, as nonuniform and discriminatory,®3 and can¬ 
not be upheld in favor of such customer on the 
ground of an estoppel on the part of the company 
to assert its invalidity 54 It has, however, been 
held that where only maximum rates are prescribed 
by public authority, and not absolute or minimum 
rates, there is no unjust discrimination in charging 
one or more consumers a rate less than such maxi¬ 
mum and less than that charged other consumers, 
as long as the discrimination or favor is at the ex¬ 
pense of the company, and does not impinge on the 
rights of any other consumers.55 

Rights of consumers discriminated against. 
Where a water company unjustly discriminates by 
charging some of its patrons a lower rate than that 
charged or enforced generally, the consumers pay¬ 
ing the higher rate are not entitled as of right to 
receive water service at the more favorable rate, 56 
but their remedy is rather, by injunction or other¬ 
wise, to have an end put to the discrimination in 
favor of the other patrons,® ^ although if lower rates 
are granted to any considerable number of con¬ 
sumers the fact may be evidential that the general 


43 RI —Pu'blic utilities Commis¬ 
sion V East Providence Water Co, 
136 A 447, 4S RI 376, rearg-ument 
denied 137 A 387 

44. Wis —Pabst Corporation v Rail¬ 
road Commission, 227 NW 18, 199 
"Wis 636 

45- Pa—Philadelphia Suburban Wa¬ 
ter Co V Pennsylvania Public Util¬ 
ity Commission, 64 A 2d 500, 164 
Pa Super 320—Brown v Pennsylva¬ 
nia Public Utility Commission, 31 
A 2d 435, 152 Pa Super 68 

Regulation of rates by board or com¬ 
mission generally see supra §§ 290, 
2S6 

46. Pa—^Philadelphia Suburban Wa¬ 
ter Co V Pennsylvania Public Util¬ 
ity Commission, 64 A 2d 600, 164 
Pa Super 320—^Brown v Pennsyl¬ 
vania Public Utilities Commission, 
31 A.M 435, 162 Pa Super 68, 

47 . Pa.—^Philadelphia Suburban Wa¬ 
ter Co V Pennsylvania Public Util¬ 
ity Commission, 64 A 2d 500, 164 Pa 
Super. 320—^Brown v. Pennsylvania 


Public Utility Commission, 31 A 2d 
435, 152 Pa Super 58 

48 Pa—^Rankm v Chester Munici¬ 
pal Authority, 68 A 2d 458, 165 Pa. 
Super 438 

49. N J —Federal Shipbuilding & 
Dry Dock Co v City of Bayonne, 
141 A 455, 102 N JEa 475, affirmed 
144 A 918, 104 N JEq 196 

50. Ohio —^Wagner v City of 
Youngstown, 75 NB2d 724 

51. Ala —Birmingham Waterworks 
Co V Brown, 67 So 613, 191 Ala 

I 457, LRA1915D 1086 

52. Ohio —^Rogers v City of Cincin¬ 
nati, 14 Ohio NP,NS, 193 

Deposits and payment in advance in 
general see infra § 302 c 

53. Ala.—^Birmingham Waterworks 
Co V. Brown, 67 So 613, 191 Ala. 
457, LRA1915D 1086 

City’s contract with water company 
Where city purchased water plant 

and agreed to sell water to water 

company for distribution in another 
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'city, contract wherein company re¬ 
duced sale price and waived claim for 
severance damages in consideration 
of preferential rate was unenforcea- 
I ble —^Nbrth Little Rock Water Co v 
Waterworks Commission of City of 
Little Rock, 136 SW2d 194, 199 Ark 
773 

Contracts with patrons as to rates In 
general see supra § 287 b 

54. Ala.—^Birmingham Waterworks 
Co V Brown, 67 So 613* 191 Ala 
457, LRA1916D 1086 

55. Ala —^Brown y Birmingham Wa¬ 
terworks Co, 62 So 916, 169 Ala. 
230—State v Birmingham Water¬ 
works Co, 51 So 354, 164 Ala 586, 
27 LRA,NS, 674, 137 Am S R 69, 
20 Ann Cas 951. 

56. Ala—State v Birmingham Wa¬ 
terworks Co, supra. 

S C —^Paris Mountain Water Co v. 
Camperdown Mills, 82 SE 417, 98 
SC 304. 

57. SC—Paris Mountain Water Co. 
V. Camperdown Mills, supra. 
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rate is unreasonably high, and should be revised 
by the proper regulatory authorities 

Assessments by state engineer A state engineer 
cannot, without some reasonable basis for the dif¬ 
ferentiation, render services for the users of water 
on one fork of a stream, and assess them for such 
services, and omit to render similar services, with 
assessments, against the users on other forks 

b. Rates outside Municipal Boundanes 

Higher rates may be charged against water con¬ 
sumers outside municipal limits than against those with¬ 


in, provided there Is a reasonable basts for the difTerence 
other than the mere fact of municipal boundaries. 

A municipal corporation may classify rates to 
be charged in outlying territories The classifica¬ 
tion of water consumers according to whether they 
reside within or without the limits of a municipality, 
and charging higher rates to those outside such 
limits than are charged to those within the mu¬ 
nicipality, has been held reasonable and not unjustly 
discriminatory However, for this principle to 
apply there has been required to be a reasonable 
basis for the difference m rates, other than the 


5a Ala—state v Birmingrbam Wa¬ 
terworks Co, 51 So S54, 164 Ala. 
586, 27 LRA,NS, 674, 137 Am 
SB 69, 20 Ann Cas 951 

59, Utah—Tracy v Peterson, 265 P 
2d 393, 1 Utah2d 213 

60, Ga—Barr v City Council of Au¬ 
gusta, 58 SE2d 823, 206 Ga 753 
—Collier V City of Atlanta, 173 S 
E 853, 178 Ga 675 

IntentloiL of lawmaking: body 

In adopting ordinance designating 
as a nonresident bulk user any con¬ 
sumer located outside corporate lim¬ 
its of city to whom water was sup¬ 
plied by city, lawmaking body in¬ 
tended to draw a geographical line 
of demarcation so that one who used 
water within city limits would be a 
resident consumer of water, to be 
charged a fixed rate, and one who 
used water outside city limits would 
be a nonresident consumer, to be 
charged a different rate—City of 
Covington v Sohio Petroleum Co, 
279 S W2d 746 

Different rates for city and aabnrban 
services 

Where service furnished by munici¬ 
pally owned water utility to subur¬ 
ban retailer differed from that fur¬ 
nished to city consumers, fact that 
rate for each service differed, or that 
rate of return accorded utility by the 
rates differed, did not render the rates 
unlawful, where no question of rea¬ 
sonableness was involved —Village of 
Pox Point V Public Service Commis¬ 
sion. 7 NW2d 671, 242 Wis 97, fol¬ 
lowed in Village of Shorewood v Pub¬ 
lic Service Commission, 7 NW2d 
674, 242 Wis 105 and Village of 

Whiteflsh Bay v Public Service Com¬ 
mission, 7 N W 2d 576, 242 Wis. 106 

Resale by snhtirh 

In classifying service of a munici¬ 
pally owned water utility for rate- 
flxmg purposes, fact that suburb own¬ 
ing its own distributing system 
bought water from utility for resale 
was a proper factor to consider —^Vil¬ 
lage of Pox Point V Public Service 
Commission, 7 N.W2d 671, 242 Wis 
97, followed In Village of Shorewood 
V Public Service Commission, 7 NW 
2d 674. 242 Wis 106 and Village of 


Whitefish Bay v Public Service Com¬ 
mission, 7 NW2d 675, 242 Wis 106 
TTnited States hospital charged with- 
in-city rate 

Where city agreed to furnish water 
to the United States for a hospital, 
which was situated within boundaries 
of the city but was not a part there¬ 
of, in consideration of a right of way 
granted to city by the United States 
over hospital grounds for construct¬ 
ing a pipe line to serve other within- 
city customers, city had right to 
treat the hospital as a within-city 
customer and charge the within-city 
rate rather than outside-city rate — 
Department of Water and Power of 
City of Los Angeles v U S, 62 P 
Supp 938, 105 CtCl 72 

61. Cal—Durant v City of Beverly 
Hills, 102 P2d 769, 39 CalApp2d 
133 

Ga—Barr v City Council of Au¬ 
gusta, 58 SE2d 826, 206 Ga 766-- 
Collier V City of Atlanta, 173 SE 
853, 178 Ga 575 

N* C —Pulghum V Town of Selma, 76 
SB 2d 368, 238 NC 100 
Pa—^Toungman v Commissioners of 
Waterworks in City of Erie, 110 A 
174, 267 Pa 490—State College Bor¬ 
ough Authority v Pennsylvania 
Public Utility Commission, 31 A 2d 
657, 152 Pa.Super 363 
Tex—^Botkin v City of Abilene, Civ 
App, 262 SW2d 732, refused no 
reversible error 

Ordinance held constitutional or valid 
(1) Ordinance requiring users of 
city water outside corporate limits to 
pay double city water rate was held 
not unconstitutional, unreasonable, or 
discriminatory 

Ga—Barr v City Council of Augusta, 
58 SE2d 823, 206 Ga 753 
Tex—^Botkm v City of Abilene, Civ 
App, 262 SW2d 732, refused no 
reversible error 

(3) An ordinance fixing rates for 
water sold by city to water compa¬ 
ny for supply of consumers outside 
city, was not void ab initio as dis¬ 
criminating in favor of company 
against other users charged higher 
rates by city, but continued in force 
until repealed by later ordinance in- 
' creasing rates charged company.— 
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I Water Works Commission of City of 
Little Rock v North Little Rock Wa¬ 
ter Co, 180 SW2d 526, 207 Ark S49 
Allocation of Investment and charges 
A borough which supplies water to 
its inhabitants and to consumers m 
abutting township can establish rate 
schedule for such consumers differ¬ 
ent from that used in borough, based 
on specific investment in township 
and allocation of proper proportion of 
general plant investment, in arriving 
at rate base, and similar division and 
allocation of operating, maintenance, 
and depreciation charges, the oper¬ 
ation of the plant as a unit and the 
charging of same rates to customers 
in municipality and in adjoining 
township did not prevent municipality 
from thereafter establishing such 
rate schedule—Borough of Ambridge 
V Pennsylvania Public Utility Com¬ 
mission, 3 A 2d 429, 137 Pa,Sup6r. 50 
Water taken from mains inside city 
Where water for refinery, although 
taken from mains at a point inside 
corporate limits of city adjacent to 
property owned by refinery operator, 
was earned through line installed at 
city*s expense to refinery just outside 
corporate limits, and was there me¬ 
tered, operator was a nonresident 
consumer of water within ordinance 
fixing different rates for resident and 
nonresident consumers —City of 
Covington v Sohio Petroleum Co, 
279 SW 2d 746 

62. Tex—City of Texarkana V Wig¬ 
gins, 246 SW2d 622, 151 Tex 100 
Rule held not changed hy statute 
Tex—City of Texarkana v Wiggins, 
Bupra. 

Forchase of waterworks hy bonds 
Pact that city waterworks was pur¬ 
chased by bonds on which taxpayers 
were liable, could be considered as a 
justification for establishing higher 
rates for nonresident users than for 
resident users —^Botkin v City of 
Abilene, Tex Civ App, 262 S W 2d 732, 
refused no reversible error 
Contrihntlons to cost of constructing 
plant 

A municipally owned water utility 
was not entitled to earn on special 
assessments, known as customer con¬ 
tributions, for cost of constructing 
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mere fact of municipal boundaries in the absence 
of some physical difference to justify a separate 
classification, persons living outside the corporate 
limits of a municipality must be furnished with wa¬ 
ter service at the same rates as those within such 
limits, and a classification based wholly on the cor¬ 
porate line as the line of demarcation is unreason¬ 
able and constitutes unjust discrimination So, 
such discrimination has been held not justifiable on 
the ground that the residents of the municipality 
are liable to taxation to pay for the acquisition of 
the water system 6^ 

It has also been held that a municipal water sys¬ 
tem may serve residents within the city at cost, but 
IS entitled to a profit on service in territory outside 
its boundaries,and that it is immaterial that a 
nonresident deems the rates for nonresidents to be 
exorbitant or unreasonable 

§ 298. Flat Rates 

Flat rates, without reference to the quantity of 
water used, may be fixed for water. Such rates do 
not entitle the consumer to use water wastefully, and 
meter rates have been held more equitable. 

Water service is frequently supplied at flat rates, 
or rates fixed without reference to the quantity of 
water used, to dwelling houses,^® or other build¬ 
ings,which rates may vary with the number of 
rooms,70 or the number or character of faucets and 


other appliances connected with the water system,'^ 
and may include the use of water for all ordinary 
domestic purposes or for certain enumerated pur¬ 
poses only A particular ordinance has been held 
to fix a maximum flat rate for the ordinary con¬ 
sumer, based on the fixtures used and the business 
for which the supply is intended 

A flat rate does not entitle the consumer to use 
water wastefully, but only to use it in such reason¬ 
able quantities as are sufficient, without inconvenient 
economy, for the purposes covered by the rate.*^^ 
Where flat rates are fixed in contemplation of a 
general or established practice of using service 
pipes or connections of a certain diameter, a con¬ 
sumer IS not entitled to take water, and the company 
IS not bound to supply it, through a larger pipe or 
connection at the same rate, and, if so taken or 
supplied, a higher rate may be charged 

It has been held that meter rates are more equita¬ 
ble than flat rates since all consumers do not 
use the same amount of water, a uniform flat rate 
unfairly distributes the cost,'^'^ while metering, on 
the other hand, distributes the cost to the consumer 
in proportion to his use of the service and facilities 
of the water company*^ 8 pjat rate service is nat¬ 
urally conducive to careless and extravagant use 
of water metered service, with charges based on 
quantity used, tends to reduce waste, inasmuch as 


the plant, but the contributors were 
entitled to have the benefit thereof as 
agrainst consumers outside the city, 
who did not make such payments — 
Village of Fox Point v Public Serv¬ 
ice Commission, 7 NW2d 571, 242 
Wis 97, followed in Village of Shore- 
wood V Public Service Commission, 7 
NW2d 574. 242 Wis 105 and Village 
of Whiteftsh Bay v Public Service 
Commission, 7 NW.2d 675, 242 Wis 
106. 

63. Tex—City of Texarkana v Wig¬ 
gins, 246 SW2d 622, 151 Tex 100 

64. Ala—City of Montgomery v 
Greene, 65 So 783. 187 Ala 196, er¬ 
ror dismissed 37 SCt 20, 242 US 
613, 61 Li Ed 628—City of Mont¬ 
gomery V Greene, 60 So 900, 180 
Ala. 322 

Auuexatloii; adjoining city 

Adjoining city had power to exact 
a higher rate to furnish water to 
residents of area later incorporated 
into second city than rate at which 
adjoming city furnished water to its 
own residents, or in water control 
and improvement district annexed at 
same time, but could not arbitrarily 
thereafter change the rate if In doing 
so it ^ would further discriminate be¬ 
tween residents of annexed area and 


residents of adjoining city—State ex 
rel Richmond Plaza Civic Ass'n v 
City of Houston, TexCivApp, 270 
SW2d 235, error refused no reversi¬ 
ble error 

65 Tex—City of Texarkana v. Wig¬ 
gins, 246 SW2d 622, 151 Tex 100 

66. Pa—City of Altoona v Pennsyl¬ 
vania Public Utility Commission, 77 
A 2d 740, 168 Pa Super 246 

Municipal rate producing profit gen¬ 
erally see supra § 289 b 

67. NC—^Fulghum v Town of Sel¬ 
ma, 76 SE2d 368, 238 NC 100 

Showing reiiiiired for relief 
A person residing outside city lim¬ 
its was not entitled to relief against 
act of city council in fixing a differ¬ 
ent rate for water than that charged 
to those residing within city limits, 
in the absence of a showing that 
charges were unreasonable, unfair, or 
fraudulently or arbitrarily establish¬ 
ed—^Durant v City of Beverly Hills, 
102 P2d 759, 39 CalApp2d 133 

68. Me—Robbins v Bangor Ry & 
Electric Co, 62 A 136, 100 Me 
496, 1 L.R A,NS, 963. 

67 C J p 1260 note 27 

69. N Y —Cromwell v Stephens, 2 
Daly 16, 3 AbbPr,NS, 26, 

67 O J. p 1260 note 28 i 
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70 Ala—Birmingham v Birming¬ 
ham Waterworks Co, 42 So 10 

67 C J p 1260 note 29 

71. R I —^Walsh V Bristol «& War¬ 
ren Waterworks, 97 A 798, 39 RI 
292 

67 C J p 1260 note 30 

72 Minn —Allen v Duluth Gas & 
Water Co, 48 NW 1128, 46 Minn 
290 

67 C J p 1260 note 31 

73. Fla—^Wilson v Tallahassee Wa¬ 
terworks Co, 36 So 63. 47 Fla. 351 

74. Ala —Brown v Birmingham Wa¬ 
terworks Co, 62 So 915, 169 Ala 
230—Smith V. Birmingham Water¬ 
works Co, 16 So 123, 104 Ala 315 

75- NT —Condon v New Rochelle 
Water Co, 116 NTS 142, affirmed 
120 NTS 1119, 136 AppDiv 897, 
aflarmed 95 NE 1126, 202 NT 635 

76. Pa —Orlosky v Pennsylvania 
Public Utility Commission, 89 A 2d 
903, 171 Pa Super 409 

77. Pa—Orlosky v Pennsylvania 
Public Utility Commission, supra 

78. Pa—Orlosky v Pennsylvania 
Public Utility Commission, supra. 

79. Pa —Orlosky v. Pennsylvania 
Public Utility Commission, supra. 
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inordinate use will be tempered by consumer self- 
interest 

§ 299- What Rate Applies 

The water rate applicable in a particular situation 
may depend on such factors as the purpose for which 
the water is used and the quantity used A doubt as to 
which rate applies is to be resolved in the consumer’s 
favor. 

The use made of the property to which water is 
furnished is an important factor to be considered 
in determining the proper applicable rales Where 
different rates are established for water taken for 
uses of different characters, charges are to be made 
according to the purposes for which the water is 
used,^2 the criterion being the use actually made of 
the water and not the character or use made of the 
building or premises to which it is supplied 83 if 
part of the water taken is used for one purpose and 
part for another, water used for each purpose is to 
be separately charged for at the rate applicable, 
even though the whole supply enters the consumer’s 
premises through a single service pipe 84 

The words ''domestic rates,” as used in a con¬ 
tract for water supply, have been held to signify 
rates allowed to be charged where water is fur¬ 
nished for domestic purposes 

Where different rates are established for different 
classes of water service or water consumers, and 
it IS doubtful in a particular instance which rate is 


applicable, the doubt is to be resolved in favor of 
the consumer.8® 

Flat rate or meter rate. Under an ordinance pro¬ 
viding that water consumers may demand a meter 
and pay meter rates, the flat rates apply where no 
such demand has been made, and the water com¬ 
pany, by installing a meter on its own motion, does 
not become entitled to charge meter rates 87 Under 
an ordinance establishing maximum flat rates, but 
providing that where a meter has been installed wa¬ 
ter furnished shall be charged for at meter rates, a 
consumer taking water through a meter is liable 
therefor at meter rates, even though the amount of 
the charge exceeds the prescribed maximum flat 
rate 88 A patron who takes water through an un¬ 
metered line is liable to pay therefor at the estab¬ 
lished flat rates, even though he supposes he is 
taking the water through a meter 83 A schedule of 
meter rates commencing with the rate for a daily 
consumption of, or exceeding, a specified amount is 
not applicable where not as much as such specified 
amount per day is consumed 80 Somewhat similar¬ 
ly, a schedule of flat rates based on building heights 
up to a specified number of stories has no application 
to buildings of greater height 

Where part of particular premises comes within 
ordinance provisions as to flat rates, and part 
within the provisions as to meter rates, water used 
in the separate parts may be charged and paid for 
on separate bases where that is feasible ,83 but 


ZOn Pa —Orlosky v Pennsylvania 

Public Utility Commission, supra 
81. Pa —Brown v Pennsylvania 

Public Utility Commission, 31 A 
2d 435, 152 Pa Super 58 
Purposes for which water may be 
taken under flat rates see supra § 
298 

Annnal rate basis ios ‘‘business pur¬ 
poses” 

A building’ used partly as a lodg¬ 
ing house and partly for other busi¬ 
ness was used wholly for "business 
purposes" and not for combined busi- j 
ness and domestic purposes within 
rule permitting installation of fire 
lines on an annual rate basis in build¬ 
ings used for combined business and 
domestic purposes or solely for do¬ 
mestic purposes—H Lyons & Co 
V Cannella, 82 N Y S 2d 174, affirmed 
«8 NYS2d 247, 275 App Div. 705. 
Average use In residence; meter tam¬ 
pered with 

Where contractor who used water 
m construction of apartments knew, 
from schedule printed on water bills 
and permits, of rates provided by or¬ 
dinance for unmetered water, and me¬ 
ter was tampered with, it was proper 
to charge him on basis of amount of 
masonry and plastering being used in 


construction, plus miscellaneous and 
extra charges, rather than on basis 
of average subsequent use of water, 
as authorized by charter, since he 
had actual notice of ordinance and 
charter basis was applicable solely 
to residences —^Parsons Const Corp 
V City of New York, 298 NTS 276, 
163 Misc 933 

82. Me —Pejepscot Paper Co v 
Town of Lisbon, 142 A 194, 127 Me 
161 

Wash-tubs; “baths” 

Fixtures in private apartments 
without bathrooms, used primarily as 
washtubs held not "baths" for which 
I ordinance imposes extra water charg¬ 
es, even though some tenants some¬ 
times used them as bathtubs, ordi¬ 
nance fixing rates for baths in barber 
shops, public houses, and bathing es¬ 
tablishments and for washtubs in 
laundries, imposed no extra or mis-1 
cellaneous rate for washtubs in pri¬ 
vate apartments by provision impos¬ 
ing extra charges for baths therein 
—^BfEell Realty Corp v City of New 
York, 299 NTS 373, 165 Misc 176, 
affirmed 11 N Y S 2d 250, 256 App Div 
972, affiimed 24 NE2d 978, 282 NT 
641. 

83. Me.—^Pejepscot Paper Oo. v. 
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Town of Lisbon, 142 A 194, 127 Me 
161 

67 CJ p 1262 note 51 

84. Me—Pejepscot Paper Co v 
Town of Lisbon, supra 

85. Ala—Birmingham Water Works 
Co V Truss, 33 So. 657, 135 Ala 
530 

88. Mo —State ex rel Laundry, Inc , 

V Public Service Commission, 34 
S W2d 37, 327 Mo 93 

67 C J p 1261 note 35 

Classification of water rates see su¬ 
pra § 297 

87. Cal —Shaw v. San Diego Water 
Co, 50 P 693. 118 Cal xvi 

88. SC —Charleston Light & Water 
Co V Lloyd Laundry Shirt Mfg 
Co, 62 SE 873, 81 S C 475 

89. N Y —J N Matthews Co v City 
of Buffalo, 126 N Y S 596 

90. Ala —Birmingham Waterworks 
Co V. Kelley, 56 So 838, 2 Ala App 
629 

91. NY—^lu re Herrman, 123 NTS 

752, 138 App Div 780—Johnson- 

Co V Thompson, 130 N Y S 
216, 73 Misc 103 

92. NY—Johnson-Kahn Co. ▼. 
Thompson, supra. 
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where it is not practicable to distinguish between the 
water used in the respective portions of the prem¬ 
ises, meter rates may be applied to the whole 

Where an ordinance fixes a flat rent for restau¬ 
rants and fixes meter rates without classification 
of the users of meters, and a restaurant owner pro¬ 
tests against the use of a meter and refuses to pay 
meter rates until compelled to do so under penalty 
of having the water connection discontinued, a 
contract to use the meter does not exist 

AppUcahihty of single-wit rate The fact that 
the owner of a property is the sole party contracting 
for water is not controlling in determining whether 
the consumer is entitled to a rate based on a single 
unit 

Rates diminishing with quantity used; sliding 
scales Whether a schedule of water rates, pre¬ 
scribing progressively lower rates as the quantity 
used increases, is to be construed as establishing an 
accumulative or sliding scale, or as classifying con¬ 
sumers according to amount of water taken and es¬ 
tablishing absolute rates for each classification, de¬ 
pends on Its terms Under such a schedule, a per¬ 
son owning and occupying several buildings is en¬ 
titled to the benefit of the rate applicable to the 
entire quantity of water used in all of them, and the 
rate is not to be computed separately for each build¬ 
ing, even though, for convenience, separate meters 
are installed for each,^*^ but where several dwell¬ 
ings or buildings, although under common owner¬ 


ship, are separately occupied and used, the rates are 
to be separately computed for each and the owner 
is not entitled to quantity rates for the entire amount 
of water taken 

Change of lates. A patron claiming the existence 
of a contract for water service at particular rates, 
who continues to take water after being notified 
that thenceforth he will be charged at different 
rates, and makes no objection thereto, thereby im¬ 
pliedly agrees to pay at the new rates Where, 
however, a consumer denies the right of a company, 
attempting to increase its rates, to do so, and it con¬ 
tinues to furnish him with water without making 
any effort to collect the higher rate, it cannot re¬ 
cover more than the rate previously in effect't A 
municipality having an option to change from a flat 
rate to a meter rate must do something more than 
install meters to mdicate its election to exercise its 
option 2 

§ 300. Minimum Charge 

A minimum charge may be made for water provided 
It Is reasonable and uniform in its application. 

Where the consumption of water, charged at 
quantity or meter rates, does not reach a reasonable 
amount, a minimum charge may properly be made, 
to cover the cost of being ready to serve the con¬ 
sumer and the general overhead expenses which ac¬ 
crue regardless of the quantity of water used,3 
but such minimum charges must be reasonable in 


93. N T —Johnson-Kaiin Co v 

Thompson, supra 

94. Miss —^Almaras v City of Hat¬ 
tiesburg*, ISO So 392, 181 Miss 752 

95. Pa—Brown v Pennsylvania 

Public Utility Commission, 31 A 2d 
435, 162 Pa Super 68 

98 Ark —^Walton v Proutt, 174 S 
W 1152, 117 Ark 388, LiIlA1915D 
917 

67 aj p 1261 note 44 
Sliding' scale construed to avoid waste 
N J —Jersey City v Central R Co 
of New Jersey, 191 A 745, 118 N J 
Law 176. 

97- Conn—Scovill Mfg- Co v Kll- 
duff, 64 A 218, 79 Conn 279 
Ho -—St Louis Brewing- Ass’n v 
City of St Louis, 37 SW 626, 41 
S W 911, 140 Mo 419 
Bistribution by manufacturer to I 
housing' group 

(1) Where manufacturer received 
water through single pipe for its in¬ 
dustrial housing group and distrib¬ 
uted water through own pipes, com¬ 
pany held not entitled to chargre man¬ 
ufacturer on basis of averag-e amount 
used by each house, but manufac¬ 


turer was entitled to have consump¬ 
tion charges based on entire amount 
of water used, so as to obtain benefit 
of sliding scale of unit consumption 
chargesLewistown-Reedsville "Wa¬ 
ter Co V Public Service Commission, 
169 A 406, 111 Pa.Super 24 

(2) In such situation, company, 
which needed only to extend mam and 
install two meters, held not justified 
in charging against group general ex¬ 
penses incurred in improving distri¬ 
bution system and increasing capaci¬ 
ty for benefit of general public serv¬ 
ed, or even for manufacturer's plant, 
and company was held not entitled 
to charge manufacturer by dividing 
all water used for all purposes by 
number of houses and bill result as 
average use, but manufacturer was 
entitled to have group regarded and 
billed as one consumer—^Viscose Co 
V Public Service Commission, 187 A 
464, 123 PaSuper 223 

98. Pa—Hunter v Public Service 
Commission of Pennsylvania, 168 
A 641, 110 Pa Super 689 

67 C J p 1261 note 46 

99. Mass—Scott V Dedham Water 
Co, 113 NE 282, 224 Mass 398 
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1. NH—^Haverhill Aqueduct Co v 
Page, 62 NH 472 

2. N J —Jones v Bloomfield, Ch , 69 
A 1106 

3. SC —Cox V Abbeville Furniture 
Factory, 54 SB 830, 76 S C 48 

67 C J p 1262 note 53 
Application to apartment house 
Minimum charges graduated ac¬ 
cording to size of meter installed on 
premises or according to the maxi¬ 
mum use at any one time, are com¬ 
bination minimum service charges 
and readiness-to-serve charges which, 
as applied to apartment house, give 
such building benefit of wholesale 
rates for large average consumption 
with corresponding responsibility for 
a capital charge for maximum poten¬ 
tial use substantially in excess of 
average use —Lewis v Mayor and 
City Council of Cumberland, 64 A 2d 
319, 189 Md 68 
Buies held reasonable 

Water company’s rules providing 
for minimum rates, service lines to 
single buildings only, and minimum 
charges to each subdivision thereof, 
held reasonable —^Hunter v. Public 
Service Commission of Pennsylvania, 
168 A 641, 110 Pa Super. 589. 
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amount^ and uniform in their application ^ Where 
water service is supplied to two or more houses 
or families through a single service pipe, the ques¬ 
tion whether a single minimum charge or separate 
charges should be made depends on the circum¬ 
stances and the terms of the ordinance or rate 
schedule.® 

§ 301. Charges for Installation, Meters, Me¬ 
ter Rent, Reading Meters, and Oth¬ 
er Service Charges 

Authorities are not uniform as to the propriety of 
charges for installing water connections, the cost of 
meters and installation thereof, meter rent, reading the 
meter, turning off water for nonpayment of charges, or 
turning it on again 

A municipal ordinance requiring the payment, by 
inhabitants of one part only of the municipality, 
of a fee for installing a water connection, is void, 
as unjust and discriminatory.7 

Cost of meters and installation A consumer of 
water cannot be required to pay the cost of a meter 
installed to measure the amount of water taken by 
him, or the expense of installing such meter, and 
cannot be required to furnish or install a meter at 
his own expense,® except where it is otherwise pro¬ 
vided by statute ® Authority to make such a charge, 
or to compel consumers to furnish and install 
meters, is conferred by a statute authonzing the 
adoption of regulations as to the ascertainment of 
the amoimt to be paid for water supplied,^® and, it 
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has been held, by a statute authorizing the making 
of all rules and regulations proper and necessary to 
the operation of a water system or the use of water 
therefrom,but on the latter point there is also 
authority to the contrary;!^ A statute conferring on 
a municipality power to fix the rates to be charged 
by water companies authorizes it to say who shall 
provide and pay for meters and service connections, 
as part of its power to determine the amount the 
consumer shall pay for water service,!3 

Meter rentj service charge^ or deposit. It has 
been held that no separate and additional charge, 
over and above a charge for water taken, may be 
made for meter rent,!^ even under a special con¬ 
tract providing therefor, since such a contract will 
be deemed coercive,but, according to other au¬ 
thority, a service charge, in addition to charges for 
water consumed, may properly be made, as long 
as it is reasonable m amount,^ 6 and a classification 
of service charges in accordance with the size of 
the meter or connection is not unreasonable in 
determining whether a meter charge is excessive, 
the cost or value of the meter is not the only con¬ 
sideration, since labor is required to install it, keep 
It in order, and have it read 

A meter deposit collected from users of munici¬ 
pal water to guarantee the return of the meter does 
not become the property of the town,!® but is held 
in trust for, and belongs to, the property owner who 


4 . US —City of Pocatello v Mur¬ 
ray, DC Idaho, 206 F 72, affirmed 
214 F 214, 130 C C A 628 
Eeasonableness of charges generally 
see supra §§ 289, 293 

5i US —City of Pocatello v Murray, 
DC Idaho, 206 P 72, affirmed 214 
P 214, 130 CCA 628 
67 C J p 1262 note 55 
Uniformity and discrimination in gen¬ 
eral see supra S 297 

6. Ala —City of Montgomery v 
Smith, 88 So 671, 205 Ala 557 

67 C J p 1262 note 56 
The words “each consumer,” as 
used In ordinance fixing minimum 
charge for each consumer to whom 
company supplied Its services, re¬ 
gardless of amount of water actual¬ 
ly consumed, meant each householder 
or family unit, and plaintiff was not 
entitled to pay only such minimum 
charge for furnishing of water to 
tract of land owned by him and on 
which there were several occupied 
tenant houses—Womack v Peoples 
Water Service Co, 61 So.2d 786, 216 
Miss 169 

7. Tex—Town of Highland Park v 
Guthrie, CivApp, 269 SW 193. 

94 C J S —14 


Uniformity and discrimination as to 
rates in general see supra § 297 

8. Ark—^Wilson Water & Electric 
Co V City of Arkadelphia, 129 S 
W 1091, 95 Ark 605 

67 C J p 1262 note 69 
Right or duty of company or con¬ 
sumer to install meter in general 
see supra § 280 

9. Ga—Parkas v City of Albany, 82 
S E. 144, 141 Ga 833, Ann Cas 1916C 
1194, LRA1915A 320 

67 C J p 1263 note 60 

Begulatlou held not discriminatory 
Fact that persons who had already 
installed meters on their premises 
would not have advantage of secur¬ 
ing meters on terms offered under 
water department regulation, did not 
render regulation discriminatory, 
and fact that, under universal wa¬ 
ter metering plan provided for in 
regulation, large consumers would 
receive large meters and small con¬ 
sumers would receive small meters 
was not discriminatory, since charg¬ 
es for meters would be reflected in 
water rates—Vitacolonna v City of 
Philadelphia, 116 A 2d 178, 382 Pa 
399. 


10. Wis—State v Gosnell, 93 HW 
542, 116 Wis 606, 61 L. R A 33 

11. Kan—Cooper v City of Good- 
land, 102 P 244, 80 Kan 121, 23 L 
R A,IQ'S, 410 

67 C J p 1263 note 62 
12 Ala—City of Montgomery v 
Smith, 88 So 671, 205 Ala. 557 
67 C J p 1263 note 63 
18 Cal —Title Guaranty & Trust Co 

V Railroad Commission of Califor¬ 
nia, 142 P 878, 168 Cal 295, Ann 
Cas 1916A 738 

14. Tex —Green v San Antonio Wa¬ 
ter Supply Co, CivApp, 193 SW. 
453 

15. Tex —Green v San Antonio Wa¬ 
ter Supply Co , supra. 

16. Ohio—Rogers v City of Cincin¬ 
nati, 14 Ohio N P ,N S , 193 

17. Ohio—^Rogers v City of Cincin¬ 
nati, supra 

18. N J —^Acquackanonk Water Co v 
Board of Public Utility Com’rs, 125 
A 33, 100 NJLaw 169, 1 N J Misc 
576 

19. U S —^Federal Deposit Ins Corp. 

V Casady, CCAOkl, 106 F 2d 784. 
Deposit generally see supra fi 234 
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secures the use of the meter by making the de¬ 
posit 

Repair of meter. The purchaser of property may 
properly be required to pay for repairs made to the 
water meter after the purchase 21 

Charge for reading meter Where water fur¬ 
nished IS metered, and charged for according to the 
quantity used, a separate or additional charge can¬ 
not be made for reading the meter or keeping a 
recoi d of the readings 

Fee for turning off zuatcr for nonpayment of 
charges, or for turning it on again. It has been 
held that a fee or charge may be made for shutting 
off water supply to a consumer for nonpayment of 
water rates or other charges, or for turning the 
supply on again after it has been shut off,2S which 
fee, It has been held, should equal the proper cost of 
the w^ork entailed, and cannot be arbitrarily fixed 
but a rule imposing a charge of one dollar has been 
held reasonable 25 According to other authority, 
however, a requirement that such a fee or charge be 
paid, as a condition precedent to the consumer’s 
right to be furnished again with water service, is 
unreasonable and discriminatory 26 

§ 302, Amount, Payment, and Collection of 
Rates and Charges 
a In general 
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b Persons liable 

c Time for payment; payment in ad¬ 
vance 

a. In General 

By taking water, a consunner obligates himself to 
pay for it according to the terms and conditions publicly 
promulgated, or according to his contract Water rates 
may be collected by methods not available for the collec¬ 
tion of taxes. 

A city collecting water rates is acting in its pro¬ 
prietary capacity and not as a governmental agency 
of the state 27 In the exercise of the police power, 
a municipality may, by ordinances not arbitrary or 
discriminatory, fix water charges that may be en¬ 
forced by the usual and appropriate procedure for 
the collection of such charges ,28 methods not avail¬ 
able for the collection of taxes are usually provided 
for the collection of water rates ^9 

A patron of a water system, by taking water 
therefrom, obligates himself to pay for it according 
to the terms and conditions publicly established and 
promulgated, or according to such express contract 
as he may have made 20 Where the water is taken 
through a meter, he is liable for all the water 
passing through the meter ,21 including water which 
escapes from a leak in his service pipe and of which 


20 . IT S —^Federal Deposit Ins Corp 
V Oasady, supra 

21. DC—XJncolo V District of Co¬ 
lumbia, Mun App , S2 A 2d 909 

22 Ohio—Bancroft v Wall, 6 Ohio 
S & CP 22 

23. Ky —Combs v Prestonsburg- Wa- 
tei Co. 84 S W 2d 15, 260 Ky 169 
67 C J p 1263 note 72 
Cutting- off water supply for nonpay¬ 
ment of charges in general see in¬ 
fra § 303 

24 NY—People v Monroe, S3 NT 
S 996, 41 Misc 19S 

25. Ky —Combs V Prestonsburg Wa¬ 
ter Go, 84 SW2d 15, 260 Ky 169 

26- Neb—^American Waterworks Co 
V State, 64 NW 711, 46 Neb 194, 
50 Am SR 610, 30 DR A 447. 

27. Wis—-Pabst Corporation v City 
of Milwaukee, 213 NW 888, 215 N 
W. 670, 193 Wis 522 

28. Ala—MacMahon v Baumhauer, 
175 So 299, 234 Ala 482 

Actions for collection see infra § 304 
Acceptance of wage assignments 
An Illinois city has no legal right 
to accept wage assignments in pay¬ 
ment of water bills—Getz v. City of 
Harvey, CCA Ill, 118 F 2d 817. cer¬ 
tiorari denied City of Harvey v Getz, 


63 set 59. two cases, 314 US 628, 
86 LEd 504 

Statutes as to defeat of assessment 
The purpose of statutes providing 
that assessments of water rates are 
not to be set aside for irregularities 
or illegality and authorizing court to 
fix amount due and to make a proper 
levy is to destroy the power to de¬ 
feat a tax, assessment, or water rate 
imposed or levied except on a meri¬ 
torious ground—P J Ritter Co v 
Mayor of City of Bridgeton, 50 A 2d 
1, 135 NJLaw 22, affirmed 69 A 2d 
422, 137 NJLaw 279 
Ordinance rather than resolution 
Even though ordinance rather than 
resolution should have been employ¬ 
ed in regulating water rates, the 
court was without power to set aside 
an assessment for any irregularity 
or defect in form or illegality in as¬ 
sessing or levying it—P J Ritter 
Co V. Mayor of City of Bridgeton, 
supra. 

29. NT—Rupersam Realty Corp v 
Lapp eg Realty Corp, 3 NTS 2d 
840, 263 App Div 695 
Water charges as not taxes see su¬ 
pra § 284 

Collection by water company 
Railroad and Public Utilities Com¬ 
mission was within its authority in 
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approving contract between city and 
water company w-hereby company 
would collect, from users of water 
service, charges for city's se-wer serv¬ 
ice —^Patterson v City of Chattanoo¬ 
ga, 241 S W2d 291, 192 Tenn 267 

30. Pa—Riefcer v City of Lancaster, 
7 Pa Super 149 

“One mam” rate held applicable, 
although new main was never laid — 
Jersey City v Central R Co of New 
Jersey, 191 A 745, 118 NJLaw 176 
Sum claimed not yet due 
Where water company filed writ 
Dec 12, 1938, to recover from town 
charges for fire protection service, 
and it appeared that sums claimed be¬ 
came due Dec 31st of each year, com¬ 
pany was entitled to recover only for 
amounts claimed to Dec 31, 1937, 
since sum claimed for year 1938 was 
not then due and payable—^Milo Wa¬ 
ter Co V Inhabitants of Town of 
Milo, 7 A 2d 896, 136 Me 228 

31. Ala—^Anderson v City of Mont¬ 
gomery. 89 So 857, IS Ala App 233 

Water going through several meters 
Owner of group of buildings sup¬ 
plied with water through separate 
meters was not entitled to pay small¬ 
er charge for total amount used as 
though the water had gone through 
one meter, where town had no rule 
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he has no benefit 32 Where water entering a pipe 
supplying two consumers is metered, and the water 
taken by one of such consumers is measured by an¬ 
other meter, the other consumer cannot complain 
because the amount due from him is ascertained by 
deducting the reading of one meter from the other, 
and such an arrangement is not against public 
policy 33 A provision, m a contract for water serv¬ 
ice, as to the mode of ascertaining the amount of 
water used does not furnish the exclusive mode of 
determining how much water has been furnished,34 
but any proper method of making such determina¬ 
tion may be employed 35 

Right to meter service. The owner of residence 
property is not entitled to metered water service 
under a company rule providing for service through 
meters to all industries, large commercial establish¬ 
ments, public garages, and consumers whose use of 
water is unusually large or wasteful 36 

Requirement of meter; ^'business purposes/^ 
'hotel In determining whether premises are used 
for “business purposes” within a regulation that fire 
lines in buildings used solely for business purposes 
shall be metered, the test to be applied is the pur¬ 
pose for which the occupants use the premises, and 
not the purpose for which the owner uses them 37 
A charter provision authorizing the installation of 
water meters in hotels does not apply to a lodging 
house 38 

Single-point meter service The owner of an 
eleven-building apartment development has been 
held entitled to single-point water meter service as 
a single commercial consumer of water 39 A con¬ 
sumer is not barred from seeking such service by 
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the fact that he has previously taken water illegally 
and contrary to existing service contracts and has 
not paid the water company the amounts demanded 
as undercharges 

Inaccuracy of meter, or failure to register 
Where a water meter has been out of repair for 
a long period of time, and has failed to register part 
or all of the water passing through it, it has been 
held proper to ascertain the amount due from the 
consumer by averaging the last known correct 
amount per month which passed through the meter 
and the amount registered per month after the re¬ 
pair or replacement of the meter, in the absence 
of anything to show that such method is not proper 
under the circumstances,^! except where it is pro¬ 
vided by statute that the charge for water service 
shall be determined solely by the quantity of water 
taken as shown by the meter, in which case no 
charge can be made except for the water, if any, 
registered by the meter ^3 On discovery, however, 
that a meter registers only a part of the water pass¬ 
ing through It, a charge cannot be made on the 
assumption that the defect has been constant over 
a long prior period, without any evidence of the 
fact, and a charge on such basis is too conjectural 
and speculative to be supported ^3 Mere negli¬ 
gence or laxity in failing to repair or replace a 
water meter known to be inaccurate, or not to be 
registering the full amount of water passing through 
it, does not prevent the collection of proper charges 
for the amount of water actually taken, unless the 
consumer has been misled thereby to his detri¬ 
ment 44 

Right to replacement of meter. A water user is 
not entitled to have another meter immediately m- 


providing for such method of calcu¬ 
lating the charges, but only a rule for 
a smaller charge where all water for 
several buildings or houses went 
through one meter—Manchester Gar¬ 
dens Corp V Town of Manchester, 
58 A 2d 734, 134 Conn 499 
32. Ala—^Anderson v City of Mont¬ 
gomery, 89 So 857, 18 AlaApp 233 

33* Mass —Fire Dist No 2 Water¬ 
works V Canney, 168 NE 169, 269 
Mass 12 

34. Miss—^Vicksburg Waterworks 
Co V Yazoo & M V R Co, 69 So 
825, 102 Miss 504. 

35. Miss —icksburg Waterworks 
Co V Yazoo & M V R Co, supra 

36. Pa —Brown v Pennsylvania 
Public Utility Commission, 31 A 2d 
435, 152 Pa Super 58 

37. NY—^Lyoles Realty Corp v 
Cannella, 73 N Y S 2d 10. 


Premises held used for domestic 
purposes, and not for business pur¬ 
poses—^Lyoles Realty Corp v Can¬ 
nella, supra. 

38. NY —Lyoles Realty Corp. v 
Cannella, supra. 

38. Pa—^Philadelphia Suburban Wa¬ 
ter Co V Pennsylvania Public Util¬ 
ity Commission, 64 A.2d 600, 164 
Pa Super 320 

Svideiice estahllshliifir commercial 
character 

Evidence that development was op¬ 
erated under uniform leases In which 
all utility services were covered by 
rent, with common maintenance and 
supervision, common garage facilities, 
on a single tract mortgaged as a unit, 
taxed as a unit, and billed for utility 
services as a unit, established that 
development was a commercial estab¬ 
lishment —^Philadelphia Suburban 
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Water Co v Pennsylvania Public 

Utility Commission, supra. 

40. Pa—Philadelphia Suburban Wa¬ 
ter Co V Pennsylvania Public Util¬ 
ity Commission, supra 

41. Miss —icksburg Waterworks 
Co V Yazoo & M V R Co, 69 So 
825, 102 Miss 504 

42 NY —People ex rel Lind v 
City of New York, 117 N Y S 1068, 
63 Misc 511, affirmed 118 NYS 
1134, 134 AppDiv 951. 

67 C J p 1265 note 16 

43. NJ—Lehigh Valley R. Co v 
Jersey City, 138 A 467, 103 N J 
Law 574. affirmed 140 A. 920, 104 N 
J Law 437—^Armour & Co v Jersey 
City, 138 A. 469, 6 N J Misc 813, 
affirmed 140 A. 918, 104 N J Law 
432 

44. Miss —^Vicksburg Waterworks 

Co V Yazoo & M V. R Co, 69 So 
825, 102 Miss 504. 
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Stalled when it is ascertained that the original meter 
has been broken or tampered with.'*5 

b. Persons Liable 

In general, and in the absence of statute or ordi¬ 
nance providing otherwise, a person is liable only for 
water consumed by him and cannot be made liable for 
water consumed by another. 

The obligation to pay for water is ordinarily on 
him who buys and consumes it,*® and is not affected 
by the uses to which the water is put 

It has been held that a purchaser of house prop¬ 
erty may be liable for unpaid water bills accrued 
against his vendor Under other authorities, the 
rule IS otherwise, so, a purchaser of property can¬ 
not be compelled to pay for water purchased by 
former occupants of the purchased property,®® ei¬ 
ther by statutes regulating the water system or 


regulations issued by commissioners pursuant there- 
to,®i and a lessee of property cannot be required to 
pay the bills of a prior lessee as a condition to his 
obtaining a supply of water 

As between the landlord and tenant of premises 
supplied with water, liability for payment of the 
water rent is usually a matter of private arrange¬ 
ment 53 In the absence of such arrangement, ex¬ 
press or implied, or of statute imposing liability,5* 
there is no liability on the part of the former to pay 
for water supplied to the latter,®® and, although it 
has been said that the legislature may authorize a 
water company to refuse to deal with tenants of 
premises which it is under obligation to supply with 
water,®® it has been held that the company may not 
impose a condition that the landlord become respon¬ 
sible for the charges®^ The company may, how- 


45 NT —Parsons Const Corp v 
City of New York, 298 NTS 276, 
163 Mxsc 932 

46. NT—New York Umversity v 
American Book Co, 90 NE 819, 
197 NT 294—Rankin v City of 
New York, 130 NTS 427, 145 App 
Div. 838. affirmed 98 N E 1114, 204 
NT 684 

A metered water chargre is the per¬ 
sonal obligation of the consumer — 
Bea V Turner & Co, 169 A. 832, 116 
NJEa 189 

Tenants of distinct tenements or 
storehoxis'es 

A city has power to install water 
meters and charge for water furnish¬ 
ed by it to tenants of distinct tene¬ 
ments or storehouses on basis of fam¬ 
ily or individual business units — 
Caldwell v City of Abilene, Tex Civ 
App, 260 S TV 2d 712, error refused. 

47. Iowa —Spaulding Mfg Co v 
City of Grinnell, 136 NW 649, 155 
Iowa 500 

67 C J p 1263 note 84 

48. NJ—Howe v Orange, 62 A 777, 
70 NJEq 648, affirmed 75 A 1101, 
73 N JEq 410 

€7 C J p 1264 note 85 
Water charge as lien on premises see 
infra § 308 

49. Ky —Covington v Batterman, 
108 SW 297, 128 Ky 336, 32 Ky 
L> 1225, 17 L.RA,NS, 923 

Pa —Tyrone Gas & Water Co v 
Public Service Commission, 77 Pa 
Super 292 

60. JD C —^Farrell v. Ward, Mun App , 
63 A 2d 46 

Pa —Schleicher v Hams, Com PI. 
41 Sch L H 47 

Effect of mle reqnlrlngr new applica¬ 
tion, 

Mumcipal water company's rule 
that,, In absence of application by new 
owner, use of company's service 
might be taken as acceptance by new 
owner of clII contract obligations of 


preceding owner "accruing from and 
after date of change of ownership." 
makes new owner liable for service 
while owning property, and not liable 
for services furnished to old owner — 
Home Owners' Loan Corp of Wash¬ 
ington, D C, V Mayor and City 
Council of Baltimore, 3 A 2d 747, 175 
Md 676 

Effect of covenant m mortgage 

Purchaser of property at mortgage 
foreclosure sale did not become lia¬ 
ble for water rents charged against 
mortgagors, in default, under cove¬ 
nant that until default mortgagors 
should possess premises, on paying 
"ground rents," "taxes," "assess¬ 
ments," "levies," and "public debts or 
charges," since none of those items 
included water rent, and since there 
was no privity of estate between 
mortgagors and purchaser—^Home 
Owners' Loan Corp of Washington, 
D G. V Mayor and City Council of 
Baltimore, supra 

51. I>C—^Farrell v. Ward, Mun 
App , 53 A 2d 46 

52. Mass—Turner v Revere Water 
Co, 50 NB 634, 171 Mass 329, 68 
Am SR 432, 40 LRA 667 

Pa—Schleicher v Hams, Com PI., 
41 SchLR 47 
67 C J p 1264 note 87 
Refusal to supply and cutting off 
supply for nonpayment see infra 
§ 305 

S3- N J —Jersey City v Morns Ca¬ 
nal, etc , Co , 41 N J Law 66 
67 C J p 1264 note 88 

54^ [Liability under city charter 
' Minn —Prudential Co of Minn v 
City of Minneapolis, 277 NW. 351, 
202 Minn 70 

Both liable; accrual before and after 
conveyance 

(1) Under statute, the owner of 
property and his tenant are liable to 
New York City for water consumed 
thereon—Dunbar v City of New 
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York, 164 NTS 619, 177 App Div 
647, affirmed 119 NB 1039, 223 NT 
597, affirmed 40 S Ct 250, 251 US 
516, 64 LEd 384—City of New York 
V Idlewild Beach Co , 43 N T S 2d 
567, 182 Misc 205, affirmed 50 N T S 
2d 341, 182 Misc 213 

(2) Where defendant conveyed to 
Its codefendant land on which water 
rents were delinquent, and became 
codefendant's tenant on land, both 
were liable for water rent accruing 
during defendant’s occupancy as a 
tenant, and defendant alone was lia¬ 
ble for water rent which had accrued 
before the conveyance—City of New 
York V Idlewild Beach Co, supra 

55. Cal —Page v City of Santa Rosa, 
65 P2d 775, 8 Cal 2d 311 

Mass —B & B Amusement Enterpris¬ 
es V City of Boston, 8 NB2d 788, 
297 Mass 307 

Pa—Roma B Provlncia Building & 
Loan Ass'n v Penza, 175 A 430, 116 
Pa Super 201—Securities Guaranty 
Corporation v Pacheto Co, 171 A 
291, 112 Pa Super 360—^Provident 
Trust Co of Philadelphia v Judi¬ 
cial Building & Loan Ass’n, 171 A 
287, 112 Pa Super 352—Buddy v 
Ciccarone, Pa Com PI, 67 Montg Co 
7 

67 C J p 1264 note 89 
Effect of authority to file lieu 

(1) Statutory authority to file mu¬ 
nicipal hen or claim against realty 
for water rents or rates imposes no 
personal liability on owner—^Provi¬ 
dent Trust Co of Philadelphia v Ju¬ 
dicial Building & Loan Ass'n, 171 A 
287, 112 Pa Super 362. 

(2) Liens generally see Infra 5 308 

56. Vt —^Waldron r. International 
Water Co, 112 A 219, 95 Vt. 135, 13 
ALB 340 

57. Tenn—Farmer t. City of Nash¬ 
ville, 156 SW. 189, 127 Tenn. 609, 
45 L R A,N S . 240. 

67 C,jr p 1264 note 91. 
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ever, do so where there is statutory authority there¬ 
for and, under constitutional authority, an ordi¬ 
nance may be adopted making the owner of realty 
liable for all charges for service and water supplied 
by the city through connections installed and main¬ 
tained by him 

Where water is used in common by two parties 
out of one connection, they are jointly liable for 
the rents,although the house was rented in the 
name of only one of them,®! and notwithstanding 
the water company had no knowledge that the water 
was being used by the other party ,62 and, on re¬ 
fusal of one of the joint users to pay, the other is 
liable for the entire rent 63 A party otherwise en¬ 
titled to service on individual meter connection is 
not, however, liable to pay additional charges ac¬ 
crued against a common service connection to the 
group of residences in which he lives 64 

A husband required by court order to provide his 
wife with a house, pay taxes, “and so on,'' is liable 
-for water furnished to her.65 

The lessee of a suite of rooms having separate 
water fixtures in an apartment house is liable for 
the rents for water furnished to him under a statute 
imposing liability on the “occupant of any tene- 

inent."66 

Notice of purchase, A regulation providing that 
one purchasing property without notifying the Wa¬ 
ter Registrar may be compelled to pay the full cur¬ 
rent water rate for the property has been held rea- 
sonable®*^ and to impose no undue hardship on the 


purchaser. 6 8 

c. Time for PajTnent; Payment in Advance 

fn general, a municipality or water company may 
decide when payment for water shall be due- Payment 
for a reasonable time in advance, or a reasonable deposit, 
may be required; but authorities differ as to whether a 
penalty may be imposed for late payment. 

Generally speaking, a municipal corporation op¬ 
erating a water system may adopt such rules as to 
the time for payment for water supplied to con¬ 
sumers as its authorities may deem expedient ,69 
and a water company may make its charges fall 
due at such times, as quarterly or at other stated 
intervals, as it may see fit “^6 

Payment in advancej or deposit as security. Con¬ 
sumers may lawfully be required to pay water 
rates for a reasonable time in advance,or to make 
a reasonable deposit as security for payments to 
become due "^2 a regulation, however, requiring 
takers of water to pay rent for a whole year, in ad¬ 
vance, whether or not they actually use water for 
that length of time, has been held unreasonable and 
unenforceable, in the absence of special agree¬ 
ment '^3 

Discount for prompt payment of water rates may 
be provided for 

Penalty for late payment It has been held that 
an extra charge, of the nature of a penalty, may 
rightfully be made when water rates are not paid 
when due ,'^6 but, according to other authority, a 
regulation requiring the payment of an additional 


Duty to supply all applicants see su¬ 
pra § 278 

58. Mich —^Kelsey v Marquette Fire, 
fitc, Com’rs, 71 NW. 589, 113 Mich 
216, 37 LRA- 676 

^7 C J p 1264 note 92 

59, Ohio —Pfau v City of Cincin¬ 
nati, 50 NE2d 172, 142 Ohio St 
101 

Owner Impliedly accepte terms of 
ordinance by continuing to maintain 
water service connections after adop¬ 
tion of ordinance—^Pfau v. City of 
Cincinnati, supra. 

€0. Ala —Birmingham Waterworks 
Co V Edwards, 81 So 194, 16 Ala 
App, 674, certiorari denied 80 So 
791. 202 Ala. 503 

61, Ala —Birmingham Waterworks 
Co V Edwards, supra. 

62. Ala —^Birmingham Waterworks 
Co. V Edwards, supra. 

-63. Ala —^Birmingham Waterworks 
Co V Brooks, 76 So 516, 16 Ala 
App 209, certiorari denied 76 So 
995, 200 Ala. 697. 


64. Ala —^Alabama Water Co v 
Knowles, 124 So 96, 220 Ala 61 

65. Pa —Borough of Oakdale v 
Knepper, 96 Pa Super 517 

66. Mass—Young v Boston, 104 
Mass 95 

67 C J p 1264 note 4 

67. DC —^Urciolo v District of Co¬ 
lumbia, Mun App , 82 A 2d 909— 
Farrell v Ward, Mun App, 63 A 
2d 46 

Highest bidder at a foreclosure 
sale of realty under a deed of trust 
became owner as of date of sale and 
not as of date of delivery of deed, for 
purposes of determining when he 
should give notice —Urciolo v Dis¬ 
trict of Columbia, D C Mun App , 82 
A 2d 909 

68. DC—Urciolo v District of Co¬ 
lumbia, supra—Farrell v Ward, 
Mun App , 63 A 2d 46 

69. Pa—Girard Life Ins Co v City 
of Philadelphia, 88 Pa 393 

67 C J p 1264 note 6 

70. Ala.—Brown v Birmingham Wa¬ 
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ter Works Co, 62 So 916, 169 Ala 
230 

71 N J —^Vanderbilt v Hackensack 
Water Co. 166 A 298, 113 NJEq 
166 

67 C J p 1264 note 8 

Requiring advance payment or de¬ 
posit from some and not from oth¬ 
er consumers as unjust discrimina¬ 
tion see supra § 297 

72, Ky —Combs v Prestonsburg Wa¬ 
ter Co, 84 SW 2d 15. 260 Ky 169 

Ohio—Rogers v City of Cincinnati, 
14 0hioNP.NS, 193 

Meter deposit see supra § 301 

73- Me—Rockland Water Co v Ad¬ 
ams, 24 A 840. 84 Me 472, 30 Am 
SR 368 

67 C J p 1265 note 10 

74. Kan —City of Great Bend v 
Great Bend Water & Electric Co, 
189 P 146, 106 Kan 653 

67 CJ p 1265 note 11 

75. Wash—Tacoma Hotel Co. v Ta¬ 
coma Light & Water Co, 28 P. 
616, 3 Wash 316, 28 Am.S R 36, 
14 LR A 669 

67 C J p 1265 note 12. 



§§ 302-304 WATERS 

sum for delay or delinquency is unreasonable and 
void, in the absence of a statute authorizing it 

§ 303. Remedies 

A municipality op company may make reasonable 
rules and regulations to assure payment for water fur¬ 
nished. 

The right of the citizen to be supplied with water 
by a public company, as discussed supra § 278, is 
qualified by the duty of the citizen to pay or tender 
the customary rents^"^ and provide the means of con¬ 
veying the water from the water mams onto his 
property,'^8 and a municipality or a company fur¬ 
nishing water may make reasonable rules and regu¬ 
lations to assure the payment of bills therefor 

§ 304. - Of Water Company or Munici¬ 

pality Supplying Water in Gen'cral 

A municipality or water company supplying water 
may have an action fop the amount due therefor. In 
such action, questions as to such matters as pleading, 
evidence, and instructions are governed by the principles 
relating to civil actions generally. 

It has been held that a city has no right to bring 
an action of assumpsit against an owner of prem¬ 
ises, not m occupancy thereof, for water rents or 
water rates, so its rights against such owner being 
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limited to hling a municipal claim against the prem¬ 
ises, a hen in rem.^i 

Either a municipality or private water company 
may have an action against a private consumer for 
the amount due from him,82 and, although the stat¬ 
ute of limitations may be pleaded m defense to such 
an action,83 it is no defense that no water was ac¬ 
tually used if defendant had the facilities for draw¬ 
ing it and plaintiff was ready and able to supply it 84 
So, it IS no defense that failuie to furnish sufficient 
pressure was a breach of contract precluding re¬ 
covery for water actually furnished where the water 
supplied was accepted and no counterclaim was 
pleaded,85 nor is a city estopped to pursue the 
remedy by having previously accepted less than full 
payment, there being no plea of accord and satisfac¬ 
tion,8® or to collect back water taxes from a pur¬ 
chaser at a sheriff's sale by having neglected to col¬ 
lect from year to year 87 Likewise, where a cit)" 
charter provides for recovery by the city against an 
owner of property for water used on the premises, 
the city's failure immediately to shut off the water 
supply of a tenant in arrears for water does not 
estop the city to collect from the owner, within a 
year, the amount of its claim for water used by the 
tenant 88 


76- Miss —Carmichael v. City of 
Greenville, 73 So 278, 112 Miss 
426—Ford v Vicksburg Water¬ 
works Co, 69 So 880, 102 Miss 717, 
43 LR A,NS, 63 

77- Ala —^Alabama Water Co v 
Knowles, 124 So 96, 220 Ala 61— 
Birmingham Waterworks Co v 
Brooks, 76 So 515, 16 AlaApp 209, 
certiorari denied 76 So 995, 200 
Ala 697 

78- Ala —Alabama Water Co v. 
Knowles, 124 So 96. 220 Ala 61— 
Birmingham Waterworks Co v 
Brooks, 76 So 515. 16 AlaApp 
209, certiorari denied 76 So. 996, 
200 Ala 697 

79 N M —State v Water Supply Co 
of Albuquerque, 140 P 1069, 19 N 
M 27, LRA1915A 242, 

67 C J p 1266 note 39 

80. Pa —Roma B Provincia Building 
& Loan Ass'n v Penza, 176 A. 430, 
115 Pa Super 201 
Persons liable see supra § 302 b 
No suhrogatlosL agaiiLSt owiLer 

(1) Water rents are not recover¬ 
able by purchaser at sheriff’s sale 
from owner not in occupancy, since 
city has no right to bring assumpsit 
to which purchaser can be subrogat¬ 
ed against such owner —Roma E Pro¬ 
vincia Building & Loan Ass'n v, Pen¬ 
za, suprjei 

(2) Mortgagee purchasing on fore¬ 
closure cannot acquire by subrogation 


to city's rights any right of personal 
action against owner not in posses¬ 
sion for water lents—Pi evident 
Trust Co of Philadelphia v Judicial 
Building & Loan Ass'n, 171 A 287, 112 
Pa Super 352 

(3) Mortgagee paying water rents 
on foreclosure and seeking subroga¬ 
tion to city’s rights against mortga¬ 
gor's alienee, whose tenant occupied 
premises, was held limited to munici¬ 
pal claim—Securities Guaranty Cor¬ 
poration V Pacheto Co, 171 A 291, 
112 Pa Super 360 

81, Pa —Roma E Provincia Building 
& Loan Ass’n v Penza, 175 A 430, 
115 Pa,Super 201. 

Liens generally see infra § 308. 

82. Mo—St Louis v. Arnot, 7 SW 
15, 94 Mo 275 

67 C J p 1265 notes 19, 20 
Quauttun meruit; Judicial quefftlous 
Where contract by city to furnish 
water to adjoining city at specified 
rates was terminated, city furnishing 
water, if able to establish that serv¬ 
ice rendered, on basis of quantum 
I meruit, was worth more than amount 
which it had leceived, would be enti¬ 
tled to recover therefor unless pre¬ 
cluded on other grounds; and wheth¬ 
er it was entitled to recover, and 
amount of recovery, would be judicial 
questions not within jurisdiction of 
Railroad Commission—City of Mil¬ 
waukee V. City of West Allis, 258 N 
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W 851, 217 Wis 614, rehearing de¬ 
nied 259 NW 724, 217 Wis 614 
Bevival of right to mamtaia action; 
oondemnartion 

Where tax liens and delinquent 
water rents were bid in for city, and 
title to realty incumbered thereby 
had vested in city as result of con¬ 
demnation proceedings, evidence es¬ 
tablished that instrument canceling 
tax liens was properly executed, so 
that city’s right to maintain an ac¬ 
tion to enforce awardees' personal 
liability for the water rents was re¬ 
vived—City of New Tork v. Idlewild 
Beach Co, 43 N T S 2d 667, 182 Misc 
205, affirmed 60 NY.S2d 341. 182 
Misc 213 

83- Iowa —^Marion Water Co. v. 
Marion, 96 N W 883, 121 Iowa 306 

84. Ala—^Montgomery v. Montgom¬ 
ery Water Works Co, 77 Ala 248 
S C —Cox V. Abbeville Furniture Fac¬ 
tory. 64 S B 830. 76 S C 48. 

85- Mo—State ex rel. St Joseph 
Water Co v Eastin, 213 S W. 59. 
278 Mo 662. 

88. Mo —State ex rel St. Joseph 
Water Co v Eastin, supra, 

67 C J p 1265 note 24. 

87, Pa —Girard L Ins,, etc, Co v, 
Philadelphia, 12 Fhila 293 

88. Minn—^Prudential Co. of Minn 
V. City of Minneapolis, 277 NW. 
351, 202 Minn. 70. 
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In an action by a water company to recover charg¬ 
es for water furnished, a defense of deficiency m 
service, set up by defendant in his answer, will 
not be stricken by the court for want of jurisdiction, 
although such matter is within the jurisdiction of 
the Public Service Commission and must first be 
determined by it,89 but a court has been held to be 
without jurisdiction to determine defendant’s right, 
in such action, to a set-off for allegedly illegal 
charges made in preceding years, where a statute 
gives the Public Service Commission sole jurisdic¬ 
tion to determine the propriety of rates fixed and 
charges made 

In a municipality’s suit for the cost of water 
used, an amended petition has been held not subject 
to defendant’s exceptions for vagueness The mu¬ 
nicipality’s claim, in such suit, as alleged in its peti¬ 
tion, has been held not based on mere conclusions 
and suppositions so far as it was predicated on 
particulars which the municipality failed to allege 
because such particulars were in defendant’s posses¬ 
sion 

Ordinances adopted by the city under its power 
to regulate the use of meters and the prices charged 
are admissible in evidence,93 as is evidence tending 
to show that defendant did not use the amount of 
water alleged ,9^ but evidence immaterial to the is¬ 
sue or not tending to prove any issue should be ex¬ 
cluded. 9 5 

A plea tha?t the rates are unreasonable is not es¬ 


tablished where there is no evidence touching the 
usual rates charged in other cities under like con¬ 
ditions or of the value of the plants during the peri¬ 
od involved 96 The amount of the charge for water 
service must be reached with that certainty which 
would warrant a recovery in an action for goods 
sold and delivered 97 In an action by a utility com¬ 
pany to recover the value of fire hydrant services 
rendered to a community, evidence has been held not 
to show an express agreement by defendant to pay 
for such services ,9S and in an action by a water 
company against a municipality to recover increased 
rates, evidence has been held to show that the com¬ 
pany waived its right to immediate enforcement of 
the rate increase 93 Particular evidence has been 
held to sustain a finding as to the reasonable value 
of water supplied ^ 

Defendant cannot complain of an instruction that, 
m order to find for plaintiif, the jury must believe 
that It furnished the exact number of gallons men¬ 
tioned in its bill 2 In an action against a city for 
hydrant water rentals, wherein the city counter¬ 
claimed for half the price of hydrants furnished un¬ 
der contract, the court’s conclusion fixing the num¬ 
ber of the hydrants bought and furnished by the 
city has been upheld 9 

The recovery may mclude interest on the amount 
due,^ although such recovery has been denied where 
the contract did not provide for interest and there 
was no testimony showing that the parties had 
agreed as to the amount due ^ 


39 Pa—Rouzerville Water Co v 
Peters, 76 Pa Dist & Co 125, 3 
Lebanon 28 

50. Pa—^Ambler Spring Water Co. 

V Marple, 24 Pa Dist & Co 318 

31. La—City of Gretna v Gulf Dis¬ 
tilling Corp, 21 So 2d 884, 207 La 
719 

Inoousistent allega-tioiiJB of original 
«,nd amended petitions as to period 
during ■which water was used by de¬ 
fendant did not constitute such 
change of issues as to require dis¬ 
missal on exceptions of vagueness — 
City of Gretna v Gulf Distilling 
Coip, supra 

^92. La—City of Gretna v Gulf Dis¬ 
tilling Corp, supra 

■93. Ala—^Anderson v City of Mont¬ 
gomery, 89 So. 857, 18 AlaApp 
233 

94. Pa —Scranton Gas & Water Co 

V Sturgess, 47 Pa Super. 203 
67 C J p 1265 note 28 

95. N J—City of Bayonne v Stand¬ 
ard Oil Co , 78 A 146, 81 N.J.Law 
717 

d7 C.J. p 1266 note 29. 


98. Ala—Mitchell v City of Mobile, 
13 So 2d 664, 244 Ala 442 

97. NJ—Lehigh Valley R Co v 
Jersey City, 138 A 467, 103 NJ 
Law 674. affirmed 140‘A 920, 104 N 
J Law 437 

98- Minn —Country Club District 
Service Co v Village of Edina, St 
Paul Fire & Marine Ins Co, Inter¬ 
vener, 8 N W 2d 321, 214 Minn 26 

99. NJ—New Jersey Suburban Wa¬ 
ter Co V Town of Harrison, 3 A 2d 
623, 122 N JLaw 189 

1. NJ—City of Bayonne v North 
Jersey Dist. Water Supply Com¬ 
mission, 103 A 2d 19, 30 N J Super 
409 

One hundred two dollars and fifty 
cents per million gallons | 

N J —City of Bayonne v North Jer¬ 
sey Dist Water Supply Commis¬ 
sion, supra. 

2. Ky—^Louisville Tobacco Ware¬ 
house Co V Louisville Water Co, 
172 S W. 928, 162 Ky 478. 

3. Ky —City of Whitesburg v 
Whitesburg Water Ca* 78 S W 2d 
830, 267 Ky. 444 
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4. Mass —^Fire Dist No 2 Water¬ 
works V, Canney, 168 NE 159, 269 
Mass 12—Danvers v Common¬ 
wealth, 69 NE 320, 184 Mass 607 
Interest at the legal rate must be 
paid, in the absence of an agreement 
as to the rate of interest, where a 
city, agreeing to pay another city for 
water service at a rate to be fixed by 
the Public Service Commission, which 
fixed rate higher than that at which 
payments were made, is required to 
pay the deficiency—City of Milwau¬ 
kee V City of West Allis, 294 NW 
625, 236 Wis 371, certiorari denied 
61 set 941, 313 US 567, 85 L Ed 
1525 

Disputed claim for liquidated amount 
On a water company's claim 
against a town for fire protection 
service, based on the rate fixed by the 
Public Utilities Commission, interest 
IS allowable, since the claim is for a 
liquidated amount, notwithstanding 
the claim is disputed by the town, 
where the law relative to the claim 
IS not unsettled —Milo Water Co, v 
Inhabitants of Town of Milo, 7 A.2d 
895, 136 Me 228 

5. S.C—^Paria Mountain Water Co. 
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Judgment and sale. Statutes making water taxes, 
rates, or rents a lien on the premises and authorizing 
a municipality to provide means for the enforcement 
thereof do not give it power to provide for the 
collection by a judgment and sale as in the case of 
delinquent taxes ^ 

Proceedings for relief against unreasonable rates 
are discussed supra § 295. 

§ 305 . - Refusal to Supply or Cutting Off 

Supply for Nonpayment 

a. In general 

b. Bills incurred by third persons 

a. In General 

The general rule, as variously qualified, Is that 
payment of lawful water charges may be enforced by 


shutting off water when bills are overdue and refusing 
to furnish water until they are paid. 

A water company or a municipality may enforce 
payment of its lawful charges by shutting off the 
water from particular premises when the bills for 
water furnished there are overdue, and refusing to 
furnish water until the bills are paid,*^ such right 
being specifically granted by some statutes or char¬ 
ters,^ but the service may not be discontinued 
arbitrarily,9 unjustly,lO inequitably,^^ or without 
legal right ^2 Thus, this measure cannot be re¬ 
sorted to where the company is itself at fault m 
having failed to furnish a sufficient supply according 
to contract ,19 nor can it be used to enforce payment 
of charges for an excess of water not properly 
measured,!^ or to coerce the consumer mto paying 
an unjustis or incorrectly bill, or one which, in 
good faith, he disputes,or a bill for something 


V Camperdown Mills, 82 S E 417, 
98 SC 304 

a. in — People V Schlitz Brewing 
Co , X03 NB 565, 261 Ill 22 

7 . Cal—Schults v Town of Lake- 
port, 64 P 2d 1110, 5 Cal 2d 377, 108 
ALB. 1168—Schultz v Town of 
Lakeport, 55 P 2d 485, 6 Cal 2d 377, 
108 A LR 1168 

BC—Quick V District of Columbia, 
Mun App , 90 A“2d 23S 
Pla—Corpus Jtuis cited in State v 
City of Miairn, 27 So 2d 118, 126, 167 
Fla 726 

Ga—Collier v City of Atlanta, 173 
SB 853, 178 Ga 575 
Ill—^Barry v Commonwealth Edison 
Co , 29 ISr E 2d 1014, 374 Ill 473 
La—Coult V Mayor and Board of 
Aldermen, City of Gretna, App, 11 
So 2d 424 

Miss—Womack v Peoples Water 
Service Co, 61 So 2d 785, 216 Miss 
169 

N J —Munson Dye Works v Mayor 
and Aldermen of Jersey City, 174 
A 740, 116 N JEq 668—Vanderbilt 

V Hackensack Water Co, 166 A 
298, 113 N JEq 166 

Ohio —Gatton v City of Mansfield, 
36 HE 2d 306, 67 Ohio App 210 
Term —Patterson v City of Chatta¬ 
nooga, 241 S W 2d 291, 192 Term 
267 

Wash—^Home Owners* Loan Corp v. 
City of Tacoma, 102 P 2d 832, 4 
Wash 2d 166—^Moran v City of Se¬ 
attle, 38 P2d 391, 179 Wash 555 
67 CJ p 1266 note 41 
Beasouableuesj? and con^tutioiiaai'ty 

(1) Statute so providing held rea¬ 
sonable and constitutional —Schmidt 
V Village of Kimberly, 256 P2d 616, 
74 Idaho 48, 

(2) '^Statute so providing held not 
unreasonable or unlawful —Ripperger 
V, City of Grand Bapids, 62 N W 2d 
585, 338 Mich 682. 


(2) Ordinance so providing held 
reasonable—Barr v City Council of 
Augusta, 58 gE2d 823, 206 Ga 753 
(4) Ordinance so providing held 
reasonable and constitutional — 
Schmidt V Village of Kimberly, 256 
P 2d 515, 74 Idaho 48 
Buie applied to territories outside of 
municipality 

Ga —Barr v City Council of Au¬ 
gusta, 58 SB 2d 823, 206 Ga 753 
Buie applied to delmaueut sewer 
users 

Ky—Rash v Louisville & Jefferson 
County Metropolitan Sewer Dist, 
217 SW2d 232, 309 Ky 442 

Water Are line 

A city was authorized to shut off 
a water fire line to a warehouse for 
default in payment of assessment, 
notwithstanding warehouse was sur¬ 
rounded by dwellings and other struc¬ 
tures built with, and containing, com¬ 
bustible mateiials—^Wayne Furniture 
Co V City of Dayton, Ohio App, 57 
HE 2d 667 

8. Ga—Collier v City of Atlanta, 
173 S E 853, 178 Ga 676 

H J —Munson Dye Works r Mayor 
and Aldermen of Jersey City, 174 
A 740, 116 K JEq 668 
Wash—Home Owners* Loan Corp v 
City of Tacoma, 102 P 2d S32, 4 
Wash 2d 166 
67 C J p 1266 note 40 
Statute empowenzig cities held valid 
Wash—Moran v City of Seattle, 38 
P 2d 391, 179 Wash 566—Metropoli¬ 
tan Life Ins Co v Hansen, 38 P2d 
387, 179 Wash 637 

9. N J —Munson Dye Works v May¬ 
or and Aldermen of Jersey City, 
173 A 92, 116 N JEq 245, reversed 
on other grounds 174 A 740, 116 
NJEq 568 

10. La—Coult V Mayor and Board 
of Aldermen, City of Gretna, App , 
11 So 2d 424 


11. N J —Munson Dye Works v 
Mayor and Aldermen of Jersey 
City, 173 A 92, 116 NJEq 245, re¬ 
versed on other grounds 174 A 
740, 116 KJEq 568 
12 La —Coult V Mayor and Board 
of Aldermen, City of Gretna, App, 
11 So 2d 424 

13. N Y —McEntee v Kingston Wa¬ 
ter Co. 58 KB 785, 165 NY 27. 
14# Ala—City of Montgomery v.. 

Greene, 60 So 900, 180 Ala 322 
False report of excess water used 
If company's local manager, in 
scope of his employment, knowingly 
made false report of excess water 
used by customer, which caused com¬ 
pany to cut off water supply after 
customer's refusal to pay for such 
excess, wanton wrong was perpetrat¬ 
ed on customer for which company 
was liable, notwithstanding district 
manager acted m good faith in cut¬ 
ting off water on basis of report — 
Alabama Water Service Co v Wake¬ 
field, 163 So 626, 231 Ala. 112 

15. Ky —Schoening v Paducah Wa¬ 
ter Co. 19 SW2d 1073, 230 Ky 
453 

S C —Benson v Pans Mountain Wa¬ 
ter Co, 70 SEl 897, 88 S C 351, 

16. Ky—Camp Taylor Development 
Co V Wimberg, 113 S W 2d 9, 271 
Ky 635 

17. S C —Poole V Pans Mountain 
Water Co, 62 S E 874, 81 S C 438, 
128 Am SR 923 

67 C J p 1267 note 45 

Dispute as to liability or amoTUit 

(1) Generally 

Ill —Barry v Commonwealth Edison 
Co , 29 NE 2d 1014, S74 III. 473 
Miss—^Womack v Peoples Water 
Service Co, 61 So 2d 786, 216 Miss, 
169 

(2) While consumer will not be 
granted relief because of discontinu- 
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else besides water service.^* 

Likewise, the measure cannot be resorted to as a 
means of collecting an overdue and disputed install¬ 
ment of water rent after the company has accepted 
payment of a subsequent installment,or of collect¬ 
ing a debt for water supplied at a previous time 
and by another company assigned to the one assert¬ 
ing the right and, when a consumer tenders pay¬ 
ment of the established rate in advance for the serv¬ 
ice he IS demanding, the company cannot, as a con¬ 
dition precedent to supplying him, require him to 
pay an old or disputed bill for water furnished him 
at some previous time,^! or for some other and in¬ 
dependent use,22 or at some place other than that 
for which he is demanding water.23 

Where the right to shut off the water is given in 
a contract authorizing the company to require pay¬ 
ment of all rents therein agreed to be paid as a 
condition of turning on the water, the charges 
referred to are for water supplied under the con¬ 
tract, and not for water supplied previously at a 
different place 24 A company may refuse to make 
stipulations not called for by its contract and sub¬ 
sequently shut off the water on the consumer’s fail¬ 
ure to pay as a result of such refusal 25 

Refusal to restore water service is not justified, 
however, by the customer’s refusal to sign a re¬ 
ceipt which would constitute evidence that he had 
paid on another’s account, not on his own, and 
which tended to justify the cutting off of his wa¬ 
ter, which had already occurred ,26 nor is refusal 
of water service paid for as per bill erroneously 
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made out for service at the customer’s former resi¬ 
dence excused by failure to pay the balance due for 
service at the new residence ,27 at is not the duty 
of the customer in such case to assume the mitiative 
in adjusting the difference 28 

The fact that a resident who has failed to pay 
water rents refuses to permit the owners of the wa¬ 
ter system to cut off his water supply, and prevents 
them from doing so, does not warrant the issuance 
of an injunction, at the request of the owners, to 
restrain the residents of the town from interfering 
with the operation of the water system 29 

Period of default Where the rules of the com¬ 
pany authorize termination of the supply a certain 
time after date of bill, the supply cannot be cut off 
until the time has elapsed 20 Where a statute gives 
a city the right to cut off water service until delin¬ 
quent charges are paid, an amendment providing 
that the lien shall not be for more than four months’ 
charges has been held not retroactive,21 so that the 
four months’ limitation does not apply to charges 
becoming delinquent before the effective date of 
the statute 22 

Notice. An ordinance requinng ten days’ notice 
before a company is authorized to shut off a con¬ 
sumer’s supply even though he is in arrears with 
his rent is valid 23 Where the company refuses to 
accept the rent tendered until it has investigated the 
consumer’s premises, it must notify him of the 
result of the investigation or make further demand 
for payment before cutting off the water 24 


4 ince of service for nonpayment of 
bill where he has not presented ba- 
■sis for bona fide dispute of amount 
claimed to be due, where facts indi¬ 
cate there is ground in good faith to 
dispute correctness of amount claim¬ 
ed by company, the consumer, upon 
tendering rate for current term, is 
entitled to have service continued 
pending settlement of disputed over¬ 
due account—Schultz v Town of 
Lakeport, 54 P 2d 1110, 65 P 2d 485, 6 
Cal 2d 377. 108 A LR. 1168 

^asoxL for rule 

(1) Otherwise the utility, in effect, 
would pass judgment on its own case 

-—Barry v Commonwealth Edison 
•Co, 29 NB2d 1014, 374 HI 473 

(2) Summary power of shutting off 
water to coerce payment of current 
bills or water rent, vested in water 
company, Is not deemed to exist con¬ 
currently with necessity to litigate 
claim disputed in good faith —Schultz 
V Town of Lakeport, 54 P 2d 1110, 66 
iP2d 485, 5 Cal 2d 377, 108 AL.H 
^ 168 . 


18. Ill —Hiller v City of Pinckney- 
ville, 269 IllApp 63 

67 C J p 1267 note 46 

Qaibage collection 

Neb—Garner v City of Aurora, 30 
NW2d 917, 149 Neb 295 

19. Ill —Hiller v City of Pinckney- 
ville, 269 IllApp 63 

67 C J p 1267 note 47 

20 SC —Johnson v Carolina Gas & 
Electric Co, 91 SE 734, 106 SC. 
447 

21. Idaho —Hatch v Consumers Co , 
104 P 670, 17 Idaho 204, 40 LHA, 
NS, 263, affirmed 32 S Ct 466, 224 
US 148, 66 LEd 703 

22. Idaho —^Hatch v Consumers Co , 
supra, 

28, Idaho —Hatch v. Consumers Co , 
supra. 

24, S C —Benson v Pans Mountain 
Water Co , 70 STB 897, 88 S C 351 

25, Ala—Sims v Alabama Water 
Co, 87 So 688, 205 Ala 378, 28 A 
LK 461 

67 C J P 1267 note 53. 
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26. Ala —Alabama Water Service 
Co V, Hams, 129 So 5, 221 Ala 
516 

27. Ala—^Alabama Water Service 
Co V Hams, supra. 

28. Ala—Alabama Water Service 
Co V Harris, supra 

29. Tex —^Harding v Watson, Civ. 
App, 91 S W2d 966 

50. S C —Poole V Pans Mountain 
Water Co, 62 SE 874, 81 S C 438, 
128 Am SR 923 

67 G J p 1267 note 57. 

51. Wash—Moran v City of Seattle, 
38 P2d 391, 179 Wash 565 

32. Wash —Moran v. City of Seattldi 
supra 

33. Ala—Sims v. Alabama Water 

Co, 87 So 688, 206 Ala 378, 28 
LR 461. ' ‘ 

34. Ala—Birmingham Water Works 
Co V Bailey, 59 So 338, 5 Ala App. 
474. 
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Statutes providing for a hen for municipal claims 
do not take from the municipality or water com¬ 
pany the remedy of cutting off the water supply 

Default of one of several joint users Although it 
has been held that a municipality, operating its own 
waterworks, cannot refuse to furnish water to a 
tenant acting m good faith who is not in exclusive 
possession of the premises because the tenant of the 
other portion has not paid for water furnished, ^6 
in other jurisdictions the rule is that where water 
IS supplied to joint users one of whom is in an cars 
and on demand refuses to pay the amount justly 
due, the company is under no duty to supply water 
through a joint service pipe to consumers who have 
paid if m doing so the person in arrears would also 
be supplied,3'^ and failure of the party paying his 
just proportion also to pay that of the defaulter ex¬ 
cuses refusal to supply him with water ^8 So, a 
company is not required to supply water to a resi¬ 
dence on demand of a member of the family there 
residing while there is an unpaid bill for water 
furnished there on demand of another member of 
the family.3® The company is not, however, justi¬ 
fied in turning off the water on refusal of one joint 
user to pay the whole amount, there must be a re¬ 
fusal of both to pay^^ If a claim was not justly 
due, the existence of a demand therefor affords no 
excuse for refusal to supply the water 

Failure to pay cost of connection, A regulation 
providing for discontinuance of service on failure to 
pay reasonable expenses of making a water connec¬ 
tion IS valid and enforceable,^2 although, in the ab¬ 
sence of statute, charter provision, or regulation, a 
city, after making the connection and turning on the 
water under a contract, cannot discontinue it for 
failure to pay the cost of such connection Ordi¬ 
nances requiring that owners of land formerly for¬ 


feited to the State for delinquent taxes pay, as a 
connection charge and as a prerequisite to securing 
water service, that portion of a special assessment 
against the land, for water improvements, not real¬ 
ized from the proceeds of the sale of land by the 
city have been held invalid 

Expense of fuming water off and on. When wa¬ 
ter has been lawfully turned off, it has been held 
that the company may refuse to restore the supply 
until reimbursed for the expense of turning the wa¬ 
ter off and on, 45 but there is authority denying the 
right 46 

Waste, An ordinance providing that water may 
be shut off in case of unreasonable waste, until such 
waste is stopped and all arrears are paid, does not 
authorize the discontinuance of water service for 
nonpayment of accounts that may be rendered for 
reasonable waste 47 

Tender of full amount due^ although after default, 
defeats the right to shut off the water,48 and, where 
the tender is made before the water is turned off, no 
fee can be charged for turning it on 49 

Waiver, The company turning on the water on 
false representation of the user’s nonliability does 
not waive the right to turn it off again on his failure 
to pay 50 A city has been held not to waive its 
statutory right to shut off water service by allowing 
water charges to accumulate, and failing to cut off 
the water supply, for a considerable period of 
time 51 

b. Bills Incurred by Third Persons 

It IS only where a statute expressly or in effect so 
permits that water may be cut off for nonpayment of 
bills incurred by one other than the current occupant 
or consumer. 

A municipality or water company cannot resort 


35. Ga —Dodd v City of Atlanta, 
113 SB lea, 164 Ga 33, 28 ALR 
465 

67 C J p 1267 note 61 

Lien for charges generally see infra 
§ SOS 

36- Miss —Gmnings v Meridian Wa¬ 
terworks Co , 56 So 450, 100 Miss 
507, Ann Cas 1914A 540. 

37. Ala —Birmingham Waterworks 
Co V Brooks, 76 So 615, 16 Ala 
App 209, certiorari denied 76 So 
995, 200 Ala 697 

Ky—Cox V City of Cynthiana, 96 
S W 456, 29 Ky D 780 

38. AU—^Biimingham Waterworks 
Co V Brooks, 76 So 515, 16 Ala 
App 209, certiorari denied 76 So 
995, 200 Ala 697 

67 C J p 1268 note 64 

39. Ala —^Butaw Ice, Water & Power 


Co V McGee, 81 So 354, 17 Ala 
App 18 

40 SC —Games v Charleston Light 
& Water Co, 88 SB 378, 104 SC 
136, LR A1916E 417 

41. Ala —Birmingham Waterworks 
Co V Brooks, 76 So 515, 16 Ala 
App 209, certiorari denied 76 So 
995, 200 Ala 697 

42. Ga—Dodd v City of Atlanta, 113 
SB 166, 164 Ga 33, 28 A L R 465 

43. Ga —^Dodd v City of Atlanta, su¬ 
pra 

44 Minn—Portman v City of Min¬ 
neapolis, 4 NW2d 349, 212 Minn 
340 

45. Ohio —Mansfield v Humphreys 
Mfg Co, 92 NB 233, 82 Ohio St 
216, 31 LRA,]SrS, 301, 19 Ann Cas 
842 

67 C J p 1268 note 77 


Right to charge fee for turning wa¬ 
ter on and off see supra § 301 

46. Neb —^American Water Works 
Co V State, 64 NW 711, 46 Neb 
194, 50 Am SR 610, 30 LRA 447 

47- N T —J N Matthews Co v Buf¬ 
falo, 126 N T S 696 

Right of company to make regula¬ 
tions to prevent waste of water see 
supra § 280 

48. Ga—^Royal v Cordele, 63 SB 
826, 132 Ga 125 

49. Ga—^Royal v Cordele, supra 

50- Ala —Birmingham Waterworks 
Co V Edwards, 81 So 194, 16 Ala 
App 674, certiorari denied SO So. 
791, 202 Ala 503 

67 C J p 1268 note 82 

51- Wash—Moran v City of Seat¬ 
tle, 38 P2d 391, 179 Wash 555 
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to cutting off the water supply as a means of collect¬ 
ing bills left unpaid by a former tenant, occupant, 
or owner of the building, in the absence of a stat¬ 
ute expressly authorizing it or making the arrear¬ 
ages a hen on the lands,^2 qj- of contractual author¬ 
ity, ^ 3 although it may do so where such a statute or 
lien exists,54 but not where a hen once had has been 
lost ^5 In other words, no right exists to cut off 
the water supply to compel payment of a bJl which 
it IS not the duty of the consumer to pay 56 So, a 
company’s rule that service might be discontinued 
if the water rates are unpaid for a specified period 
makes the new owner of property liable for serv¬ 
ice rendered while the property is owned by him, 
but not for service rendered while the property was 
owned by the prior owner 57 

Except where there is a statute making the 
charge a hen on the premises,56 a tenant cannot 
be denied water service because the landlord is 
in arrears,59 and the tenant need not, in such case, 
pay the arrears of the landlord as a condition to 
water service nor may an owner be refused wa¬ 
ter for failure of a tenant to pay bis bill where the 
owner has not guaranteed payment 5^ 
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Where the discontinuance of service for nonpay¬ 
ment of another’s arrearages is authorized, the wa¬ 
ter may not be shut off unless the consumer had 
notice that he would be required to pay.52 The right 
to shut off the water for nonpayment of another’s 
bills, where it exists, is not waived by the failure of 
the city to exercise its statutory right to reqinre a 
deposit for the payment of the bills.®^ 

§ 306. - Water Wrongfully Taken 

The full value of water wrongfully taken may be 
recovered, with interest. 

A municipality or water company supplying water 
to private consumers has the right to maintain an 
action in tort for unlawfully abstracting water from 
the public supply, 54 and the same relief may be had 
by cross bill for an accounting therefor filed by de¬ 
fendant in a suit to enjoin shutting off the water 55 
The right is not divested by a charter providing for 
water commissioners who would be vested with the 
ownership of the municipal water plant and the 
revenue thereof 5® The liability of a corporation 
exists even though its oflScers, directors, and stock¬ 
holders did not know that the water was being un- 


52. DC —Parrell v Ward, Mun App , 
53 A 2d 46 

Md —^Home Owners* Loan Corp of 
Washington, D C, v Mayor and 
City Council of Baltimore, 3 A 
2d 747, 175 Md 676 

Mich—Home Owners’ Loan Corp v 
City of Detroit, 290 NW 888, 292 
Mich 511 

NJ—Home Owners’ Loan Corp v 
City of New Brunswick, 1 A 2d 854, 
124 N JEa 305 

Utah—^Home Owners’ Loan Corp v 
Logan City. 92 P 2d 346, 97 Utah 
235 

67 C J p 1268 note 70 
Liens generally see infra § 308 
Persons liable generally see supra S 
302 b 

Beason for rule 

To compel the new owners to as¬ 
sume payment of the arrearages for 
water furnished to the former owner 
would be the equivalent of establish¬ 
ing a lien on the premises for the 
amount thereof, this is a legislative, 
and not a judicial, function —ander- 
bilt V Hackensack Water Co, 166 A 
298, 113 N JEq 166 

Ordinance held not anthorlzed 

The statute authorizing cities and 
towns to enact ordinances, rules, and 
regulations for management and con¬ 
duct of waterworks owned by them 
did not authorize ordinance forbid¬ 
ding the furnishing of water for fail¬ 
ure of former tenant or owner of 
premises to pay water bill —^Home 
Owners' Loan Corp v. Logan City, 
92 F 2d 346. 97 Utah 235. 


Mortgagee securing possession 
Md —Home Owners’ Loan Corp of 
Washington, D C, v Mayor and 
City Council of Baltimore, 3 A 2d 
747, 175 Md 676 

N J —Vandei bilt v Hackensack Wa¬ 
ter Co, 166 A 298, 113 N JEq 166 

53 Md—^Home Owneis* Loan Corp 
of Washington, D C, v Mayor and 
City Council of Baltimore, 3 A 2d 
747, 175 Md 676 

Utah—Home Owners' Loan Corp v 
Logan City, 92 P 2d 346, 97 Utah 
235 

54. Colo—^Home Owners’ Loan Corp 
V Public Water Works Dist No 2, 
92 P2d 745, 104 Colo 466 
N J —Munson Dye Works v Mayor 
and Aldermen of Jersey City, 174 
A 740, 116 NJBq 568 
67 C J p 1268 note 69 
Mortgagee’s Len held infeiior to 
previously granted statutory right of 
city to cut ofC water supply from 
mortgaged premises until delinquent 
charges are paid, even though mort¬ 
gage antedates particular service for 
which charges are delinquent—Met¬ 
ropolitan Life Ins Co v. Hansen, 38 
P 2d 387, 179 Wash 537 
Implied assent by mortgagee 

Mortgagee, by taking mortgage 
with knowledge of statute permitting 
city to discontinue water service un¬ 
til delinquent charges were paid, 
must be considered as having assent¬ 
ed to terms and provisions of statute 
I —^Metropolitan Life Ins. Co v. Han- 
t sen, supra. 


55. Mass—B & B Amusement En¬ 
terprises V City of Boston, 8 NE 
2d 788, 297 Mass 307 

56. D C —Farrell v Ward, Mun App , 
63 A 2d 46 

67. Md—Home Owners’ Loan Corp 
of Washington, D C, v Mayor and 
City Council of Baltimore, 3 A 2d 
747, 175 Md 676 

53. N J —Munson Dye Works v 
Mayor and Aldermen of Jersey 
City, 174 A 740, 116 NJEq 668 

59. Ala—^Alabama Water Co v. 
Knowles, 124 So 96, 220 Ala 61 

60. Ala —Alabama Water Co v 
Knowles, supra 

61. Utah—^Home Owners* Loan 
Corp V Logan City, 92 P 2d 346, 
97 Utah 235 

62. Pa—^Rochester Bldg & Loan 
Ass’n v Beaver Valley Water Co , 
68 Pa Super 122 

63. Wash—^McCormacks, Inc v City 
of Tacoma, 15 P 2d 688, 170 Wash 
103 

64. Mich —City of Kalamazoo v 
Standard Paper Co, 148 NW 743, 
182 Mich 476 

N J —City of Dover v Richardson 
& Boynton Co of Dover, 80 A. 97, 
81 N.JLaw 278 

65. Pa—^American Conduit Mfg Co 
V Kensington Water Co, 83 A 70, 
234 Pa 208 

66. N J —City of Dover v Richard¬ 
son & Boynton Co of Dover, 89 
A. 97, 81 N J Law 278. 
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lawfully used,®*^ but, where the complaint is predi¬ 
cated on a willful, intentional, and fraudulent steal¬ 
ing of the water, the question of defendant’s knowl¬ 
edge IS matenal^s and will not be presumed as a 
matter of law from, the mere fact that a valve was 
opened with the<*knowledge of defendant’s chief 
engineer.^9 

The measure of damages is the full value of the 
water at the time of the conversion,70 together with 
interest on that value from that time,7i and, in 
computing the amount thereof, every presumption 
w^ill be made against the tort-feasor.72 The amount 
of water taken, and for which payment must be 
made, is necessarily to be arrived at by approxima¬ 
tion from such evidence as is available,73 and, the 
fault having been the customer’s, he cannot require 
that the amount taken be proved with certainty, but 
must bear the nsk of the uncertainty produced by 
his own wrong 74 Where there is no evidence as to 
the amount, at least a nominal sum is recoverable.75 
Particular evidence has been held sufficient to justi¬ 
fy a finding that defendant corporation authorized 
the opening of a valve connecting its pipes with 
plaintiff’s water mams 76 

§ 307. - Of Prirate Consumer 

a. In general 
b Injunction 

c Recovery back of amounts paid 
d Action for wrongful discontinuance of 
service 

a. In Greneral 

A consumer rn a bona fide dispute with a water 
company as to the amount due must pay the amount de¬ 
manded and sue for its recovery or seek an injunction 
aga.nst the cutting off of the water supply pending a 
Judicial determination of the matter m issue. 

Where there is a bona fide dispute between a 
water supply company and a consumer as to the 
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amount due for water supplied or to be supplied un¬ 
der a reasonable regulation requiring payment in ad¬ 
vance, the consumer, in order to save his supply of 
water pending settlement of the dispute, is required 
to pay the amount demanded, and sue for its re¬ 
covery if unjust in law and fact, or to invoke the 
equity jurisdiction of the court to enjoin the com¬ 
pany from cutting off the water supply pending a 
judicial determination of the matter m issue, offer¬ 
ing to pay the sum the court may ascertain to be 
due 77 If the water supply has wrongfully been 
cut off, the consumer may bring an action at law for 
damages therefor, as discussed infra subdivision d! 
of this section. 

A consumer who protests against the water com¬ 
pany’s method of computing and billing for water, 
and persistently renews his objections, does not ac¬ 
quiesce in such method by failing to file promptly 
a formal complaint with the Public Service Com¬ 
mission 78 

In an action to declare that the acts and proceed¬ 
ings of a municipality in readjusting the water rates 
are void, a complaint has been dismissed as not stat¬ 
ing facts sufficient to constitute a cause of action, 
where the rate complained of was fixed by a local 
law or ordinance enacted in accordance with the 
charter 79 

Accoimhng and resforahon of funds Within a 
statute permitting a taxpayer to sue for misapplica¬ 
tion of municipal funds only where the city solicitor 
fails to file suit, plaintiffs are entitled to be regarded 
as water rent payers, and not necessarily as tax¬ 
payers, where they allege that they are water rent 
payers and sue to compel an accounting and restora¬ 
tion of funds of the water department, and the peti¬ 
tion contains no mention o£ surplus funds or pay¬ 
ment of taxes,plaintiffs could institute such ac¬ 
tion without alleging that they first made demand 
on the city solicitor to bnng the suit^^ 


67. llich —City of Kalamazoo v 
Standard Paper Co, 148 NW 743, 
182 Mich 476 

67 G J p 1269 note 86 

68 ]Sr J —City of Dover v Richard¬ 
son & Boynton Co of Dover, 80 A 
97, SI N JLaw 278 

69. N J —City of Dover v Richard¬ 
son & Boynton Co of Dover, su¬ 
pra 

70. Mich —City of Kalamazoo v 

Standard Paper Co, 148 KW 743, 
182 Mich 476 | 

Pa—^American Conduit Mfg* Co v 
Kensingrton Water Co, 83 A, 70, 
234 Pa 208 

71. Mich —City of Kalamazoo v 
Standard Paper Co, 148 J57W. 743, 
182 Mich 476. 


Pa—American Conduit Mf& Co v 
Kensington Water Co, 83 A 70, 
234 Po. 208 

72. Pa—^American Conduit Mfg Co 
V Kensington Water Co, supra. 

67 O J p 1269 note 91 

73. Mich-—City of Kalamazoo v 
Standard Paper Co, 148 NW 743, 
182 Mich 476 

74. Mich—City of Kalamazoo v 
Standard Paper Co , supra 

75. N J —City of Dover v Richard¬ 
son & Boynton Co of Dover, 80 A 
97, 81 N JLaw 278 

76. N J —City of Dover v Richard¬ 
son & Boynton Co of Dover, supra 

77. Ala —Sims v. Alabama Water 
Co, 87 So 688, 206 Ala 378, 28 
ALR 461. 


Mandamus 

To compel corporation to supply 
water to private or municipal 
consumer see Mandamus § 231 g 
To compel municipal authorities to 
furnish water to private consum¬ 
er see Mandamus § 180 g 

78. Pa—^Viscose Co v Public Serv¬ 
ice Commission, 187 A 454, 123 Pa 
Super 223 

79. NT—Franc v Davidson, 278 N 
TS 669, 155 Misc 382 

80. Ohio —^Himebaugh v. City of 
Canton, 61 NB2d 483, 145 Ohio St 
237 

Water charges as not taxes see supra 
§ 284. 

81. Ohio —Himebaugh v. City ct 
Canton, supra. 
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b. Injunction 

(1) Restraining enforcement of improp¬ 

er charges in general 

(2) Preventing discontinuance of supply 

(1) Restraining Enforcement of Improper 
Charges in General 

A consumer nnay seek an injunction against en* 
forcement of a charge which he claims to be unreason¬ 
able or improper. 

A consumer of water may apply to the courts to 
restrain the enforcement of a charge which he 
claims to be unreasonable or improper ^2 So, where 
the water furnished is unfit for domestic use, an 
injunction against the collection of charges other 
than for the furnishing of water for the extinguish¬ 
ing of fires and the flushmg of pipes and sewers has 
been held proper.^s 

Company exceeding lawfully established rates 
Where rates established by public authority or in 
the manner contemplated by law have not been 
changed by proper proceedings, a water company is 
properly enjoined, at the suit of a customer, from 
charging higher rates 24 An order restraining the 
collection of rates exceeding those theretofore duly 
established ceases, however, to have restraining 
force when such rates are changed in the manner 
provided by law.25 

A complaint alleging the promulgation and pub¬ 
lication of rates for water service, that such rates 
were the only ones in force during the period in 
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question, and that defendant charged plaintiff in ex* 
cess of such rates, states a cause of action for in¬ 
junctive relief 

(2) Preventing Discontinuance of Supply 

(a) In general " ^ 

(b) Proceedings in suit 

(a) In General 

An injunction will lie to prevent the shutting off 
of a water supply in order to force payment of an un¬ 
reasonable or improper rate or charge. 

Where a water company or municipality threatens 
to shut off the supply, in order to force payment 
of an arbitrary, unreasonable, or excessive rate, or 
an improper charge, a court of equity has jurisdic¬ 
tion to prevent it by injunction,27 and injunction is 
the proper remedy where the consumer denies in 
good faith either his liabilitySS or the amount of 
the charge 29 The application for injunctive relief 
should be accompanied by a tender of the amount 
conceded to be due,®® or by an offer to pay the sum 
which the court may ascertain to be or to 

furnish security for such sum,^2 and an injunction 
will not issue at the suit of one who refuses to pay 
a reasonable amount for the water 9® Even where 
plaintiff has unlawfully abstracted water without 
paying for it, on paying for the water thus wrong¬ 
fully taken he is entitled to an injunction preventing 
discontinuance of the supply furnished by meter 
so long as he complies with the reasonable rules of 
the company®^ Discontinuance of water service 


82. Ala—Mitchell v City of Mobile, 
13 So 2d 664, 244 Ala 442 

67 CJ p 1265 note 61 [a], p 1269 
note 2 

Charg'e for water wasted; lowering 
street grade 

A property owner seeking to re¬ 
strain village from taxing him for 
water necessarily wasted in an ef¬ 
fort to keep pipe from freezing as 
result of lowering of street grade, 
and to compel village to abate the 
nuisance thereby caused, was not re¬ 
quired to bring action under statute 
providing for recovery of damages for 
change of grade, where his claim is 
that village owed him same duty as 
private corporation would owe under 
same circumstances—^McCabe v Vil¬ 
lage of Waterville, 14 NTS 2d 908, 
257 AppDiv 609. 

83. Pa—Brymer v Butler Water 
Co , 33 A 707, 172 Pa 489 

Proceedings for relief against unrea¬ 
sonable rates see supra § 295 b 

84. Wis—^Pabst Corporation v. City 
of Milwaukee. 213 N.W. 888, 216 N 
W. 670, 193 Wls 622. 

86. Wis—^Pabst Corporation v. City 
of Milwaukee, supra. ^ 


88, Vt—^Hall V Village of Swanton, 
35 A 2d 381, 113 Vt 424 
87. La—Coult v Mayor and Board 
of Aldermen, City of Gretna, App, 
11 So 2d 424 
67 C J p 1269 note 4 
Arrearages of former owner 
N J —Home Owners' Loan Corp v 
City of New Brunswick, 1 A 2d 854, 
124 NJBq 305 

Validity of old bUl not Utlgated 
Where a city which has continued 
to furnish a consumer with water 
for which he has paid, shuts oft his 
water supply because of his refusal 
to pay an old water bill, and the 
consumer sues for an injunction, the 
city cannot litigate the validity of 
the old bill in the injunction suit, but 
must sue thereon at law—^Hiller v 
City of Pinckneyville, 269 Ill App 63 
Claim against city not thus enforce¬ 
able 

A physician rendering medical 
services to city employees and refus¬ 
ing, unless the city credited him with 
his charge therefor, to pay a water 
bill, was not entitled to a manda¬ 
tory ujDunctlon, issued without notice 
and continued after answer and mo- 
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tion to dissolve, to compel the city 
to restore his water supply which the 
city had shut off because of nonpay¬ 
ment of water bill, his claim against 
the city, if any, being enforceable 
not in such manner, but only by a 
suit at law—^Hiller v City of Pinck- 
neyville, supra 

88- Vt—^Hall V Village of Swanton, 
35 A 2d 381, 113 Vt 424 
88. Vt—^Hall V Village of Swanton,. 
supra 

07 C J p 1270 note 5 
90 Ala —Sims v Alabama Water 
Co, 87 So 688, 205 Ala 378, 28 A. 
LR 461 

67 C O' P 1270 note 6 

91. Ohio —City of Mansfield 
Humphreys Mfg Co, 92 NE 233, 
82 Ohio St 216. 31 LRA.NS, SOU 
19 Ann Cas 842 

92. Tex—^Vinson v City of Winters, 
Civ App, 178 S W2d 142 

93- Mo—Mulrooney v Obear, 71 St 
W 1019. 171 Mo 613 
67 C J p 1270 note 8 

94. Pa—American Conduit Mfg. Cov 
V Kensington Water Co., 83 A. 70v 
234 Pa. 
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Will also be enjoined where it is threatened as a 
means of compelling payment of a bill for sotne- 
thing other than water ^5 

The fact that public utility commissions have ju¬ 
risdiction in cases involving the correctness of 
charges does not deprive courts of equity of their 
jurisdiction^®® although it has been held that equity 
has, in an injunction suit, no jurisdiction to con¬ 
sider the reasonableness of effective regulations of 
a water company where the legislature has made 
that a matter purely for the public service com¬ 
mission.®'^ A municipal corporation has no legal 
interest to enjoin a Oiscontinuance of service to 
private consumers refusing to pay increased rates 
where no contract with the municipality is m- 
\olvcd,®® and the owner of a building in the pos¬ 
session of a tenant has no standing to enjoin a water 
company from shutting off the supply ®® 

The remedy by injunction does not lie where 
plaintiffs are receiving water, no threats or at¬ 
tempts had been made to shut it off, no suit has 
been filed to collect the unjust rate, and no irrepar¬ 
able injury would result to plaintiff if the injunc¬ 
tion were refused-^ 

The general rule that equitable relief does not 
he where there is an adequate remedy at law by 
mandamus or otherwise, as discussed m Equity §§ 
20, 31, is applicable 2 

Fatlnre to protest against a minimum charge has 
been held not to constitute fraud or unclean hands, 
so as to preclude relief by way of injunction 3 


A tempo} ary injunction may issue,^ at least where 
the consumer seeking it is apparently quite solvent 
and an injunction bond with a presumably solvent 
surety has been given ® So, a temporary injunc¬ 
tion may properly be issued where there is a good- 
faith dispute as to the correctness of the amount 
of the bill® or of the consumer's liability therefor ;7 
and a temporary injunction will issue pending a 
hearing to determine whether increased rates are 
reasonable 3 Where the ordinance under which de¬ 
fendant’s right to furnish water is secured provides 
for denial of compensation in case the water fur¬ 
nished IS below a certain standard of purity, a 
temporary injunction based thereon is proper not¬ 
withstanding a statute conferring on the public 
utilities commission jurisdiction over facilities and 
service of public utilities ^ 

Where water rates have not been fixed as pro¬ 
vided by the legislature, a consumer is entitled to an 
injunction restraining the municipal authorities from 
cutting off his water supply, on condition that he 
permits a meter to be installed to measure the water 
actually used while the injunction continues 

(b) Proceedings in Suit 

tn suits to enjoin the discontinuance of service for 
nonpayment of water charges, general rules have been 
applied as to parties, pleading, and evidence. 

In a suit to enjoin the discontinuance of service 
to private consumers for nonpayment of water rents 
or charges, there has been held to be, in the par¬ 
ticular circumstances, no misjoinder of parties plain- 
tiffii or, under the specific facts of another case, of 


Remedy of company or municipality 
for Trrongful taking see supra § 
306 

95. Neb—Garner v City of Aurora, 
30 NW 2d 917, 149 Neb 295 

Garbage collection 

Neb—Garner v City of Aurora, su¬ 
pra 

9^. Md—Carter v Suburban Water 
Co, 101 A 771, 131 Md 91, LEA 
1918A 764 

97 Pa—Rochester Bldg & Loan 
Ass’n V Beaver Valley Water Co, 
68 Pa Super 122 

98. NT—City of New York v Citi¬ 

zens* Water Supply Co of New¬ 
town, 191 NTS 430, 199 App Dav 
169 j 

99. NY —Brass v Eathbone, 47 NE 
905, 153 NT 435 

1. Ala —^Hodge v Alabama Water 
Co, 88 So 685, 206 Ala 472 

2. NT —Jobnson-iCahn Co v 
Tliompson, 130 NTS 216, 73 Misc 
10 ^ 

67 C J p 1270 note 17. 

3. La—Coult V Mayor and Board of 


Aldermen, City of Gietna, App, 11 
So 3d 424 

4. La —Coult V Mayor and Board of 
Aldermen, City of Gretna, supra 

Tex—^Vinson v City of Winters, Civ 
App, 178 S W2d 142 

5. La—Coult V Mayor and Board of 
Aldermen, City of Gretna, App , 11 
So 2d 424 

6. Tex—^Vinson v City of Winters, 
Civ App , 178 S W 2d 142 

7. Tex—^Vinson v City of Winters, 
supia 

Controveisy as to riglit to free serv¬ 
ice 

(1) Where gi an tors, conveying 
land to city, and city entered into 
contract providing for free water 
service, and right of grantors and 
subsequent grantees to free service 
had been uniformly and continuously 
recognized for 32 years, grantees 
were entitled to temporary injunction 
to have status quo preserved pending 
determination of controversy regard¬ 
ing right to free service—Vinson v 
City of Winters, supra 
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(2) Free supply generally see su¬ 
pra § 283 

8. NY —Whitmore v New York In- 
terurban Water Co, 142 NTS 
1098, 158 AppDiv 178—New York 
Interurban Water Go v City of Mt 
Vernon, 180 NYS 304, 110 Misc 
281 

9. Ill —City of Lawrenceville v Cen¬ 
tral Illinois Public Service Co, 197 
Ill App 69 

10 NT —J ohnson-KahnCo v 
Thompson, 125 NYS 443, 68 Misc 
639 

11. Interest of owners of realty 
In action by owners of realty and 
distilling corporation to which real¬ 
ty was leased to restrain city from 
shutting olf water supply to the real¬ 
ty, where part of the rent was based 
on number of wine gallons of alco¬ 
hol produced In the distillery, the 
owners had an “interest” m the liti¬ 
gation, and hence there was no mis¬ 
joinder of parties plaintiff—Coult v 
Mayor and Board of Aldermen, City 
of Gretna» La App, 11 So,2d 424. 
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parties defendant ^2 The complaint must contain 
a plain and intelligible statement of the grounds for 
relief,and should allege that complainant has 
been damaged or would likely be injured by the act 
complained of If the threatened discontinuance 
of service is for refusal to pay inci eased rates, 
the complaint must allege that the proposed rates 
are unjust or unreasonable ,and, where it is 
claimed that the rates demanded are excessive, the 
complaint must allege the establishment of legal 
rates 

It will be presumed that meter readings are ac¬ 
curate,and that the charge for the water is cor- 
recti3 or reasonable ,19 also, where a municipal 
charter requires that water for domestic quantity 
use in a reasonable quantity be furnished free to 
inhabitants, a presumption arises, in the absence of 
a showing to the contrary, that the municipal utili¬ 
ties board fixed a standard of reasonableness in the 
amount to be used, that a charge would be made 
for any excessive use, and that service would be 
discontinued on nonpa 3 mient thereof 20 On an is¬ 
sue as to the amount of water furnished, the user 
has the burden of showing that the charge is incor¬ 
rect Where, however, the city claims that, be¬ 
cause of the improper functioning of the consumer's 
meter, he has been charged insufficient water rent 
over a period of months, and the consumer honestly 
disputes the amount of the present claim, it is held 
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incumbent on the city to prove the correctness of 
the amount claimed 22 

Particular evidence has been held sufficient to 
show that the difference in the parlies’ estimate 
of water used was due to a leak in the consumer s 
pipes, 23 and that plaintiff's bathtubs were being used 
by his tenants, although without faucets attached 24 
There should be a finding as to the amount due, al¬ 
though defendant does not ask for such judgment 2& 

c. Eecovery Back of Amounts Paid 

(1) In general 

(2) Voluntary pajmients; payments un¬ 

der duress 

(3) Payment under mistake of fact or 

law 

(4) Proceedings in actions 
(1) In General 

In various circumstances, a consumer of water may 
recover money paid by him, as where he has been com¬ 
pelled to pay a bill accruing during a prior tenancy or 
where part of his advance payment remains unearned on 
discontinuance of the service 

Wheie a water company requires payment of its 
charges in advance, on discontinuance of service, 
so much of the payment as is unearned must be re¬ 
turned 26 A consumer may recover money paid by 
him as a trust fund for water in excess of amounts 
shown by meters, where such fund is misappro¬ 
priated 27 He has no right to complain of wrong- 


12 Failure to sue seweragfe and wa« 
ter board alone 

In action against city, its mayor 
and board of aldermen, and the su¬ 
perintendent of its waterworks, to en¬ 
join defendants from shutting off the 
water supply, failure to sue the city 
sewerage and water board alone did 
not constitute a misjoinder of par¬ 
ties defendant, where board was not 
a legal entity, but was created by 
city council and was composed of two 
members of the board of aldermen, 
together with the city superintendent, 
and was operated under the city’s 
general direction —Coult v Mayor 
and Board of Aldermen, City of Gret¬ 
na, supra 

13. Tex—^Raley v San Antonio Wa¬ 
ter Supply Co, CivApp, 233 SW 
318 

Cause of action beld not stated 
Ohio—Wayne Furniture Co. v City 
of Dayton, 14 Ohio Supp 131, ap¬ 
peal dismissed 55 NE2d 808, 143 
Ohio St 517 

14. Tex—^Raley v San Antonio Wa¬ 
ter Supply Co, CivApp, 233 SW 
318. 

15. N T —City of New York v Citi¬ 
zens* Water Supply Co of New¬ 


town, 191 NTS 430, 1D9 App Div 
169 

67 C J p 1270 note 23 

16. Cal—Hatfield v People's Water 
Co , 145 P 164, 23 Cal App 711 

17 Iowa —Spaulding Mf g Co v 
City of Gnnnell, 136 NW. 649, 165 
Iowa 600 

Ohio —City of Mansfield v Humph¬ 
reys Mfg Co, 92 NE 233, 82 Ohio 
St 216, 31 LRA.NS, 301, 19 Ann 
Cas 842 

18. Ohio —City of Mansfield v 
Humphreys Mfg Co, supra. 

19- Ohio —^Wayne Furniture Co v 
City of Dayton, 14 Ohio Supp 131, 
appeal dismissed 55 NE2d 808, 
143 Ohio St 517 

20. Cal —^Page v City of Santa Rosa, 
65 P 2d 776, 8 Cal 2d 311. 

21. Iowa—Spaulding Mfg Co v 
City of Gnnnell, 136 NW 649, 155 
Iowa 500 

22. La—Coult V Mayor and Board 
of Aldermen, City of Gretna, App, 
11 So 2d 424 

23. Iowa —Spaulding Mfg Co, v 
City of Gnnnell, 136 N W. 649, IBB 
Iowa 500. 


24. R I —Walsh V Bristol & Warren 
Waterworks, 97 A 798, 39 R I 292 
25 Iowa —Spaulding Mfg Co v 
City of Gnnnell, 136 NW 649, 155 
Iowa 600 

26. N J —Millvxlle Improvement Co 
V Millville Water Co, 113 A 516, 
92 NJEq 480 

27. Cal—^Impenale v City and Coun¬ 
ty of San Francisco, 275 P 2d 569, 
275 Cal App 2d 277 

Transfer of money to department’s 
geneial funds 

Where water department received 
money from customer to be deposited 
in trust fund as guarantee, under 
agreement requiring determination 
“by agreement, negotiation or couit 
action," as to payment, if any, due 
for water deliveries, in excess of 
those registered by meters, and de¬ 
partment, after ex parte determina¬ 
tion as to sum due, transferred money 
to own general funds, department, 
by so doing, cut off possibility of 
"court action" for determination of 
amount owed, and even if its claims 
were not barred by limitation, they 
were not valid defense to custom¬ 
er's recovery for misappropriation — 
Imperials v City and County of San 
Francisco, supra. 
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£ul collections on the ground that the trustees of 
a municipal waterworks were not lawfully appointed 
where all the funds collected were turned over to 
the city treasurer and properly applied 

Where rates have been held unreasonable, the 
right of water users to recover reparations, in ac¬ 
cordance with the order so holding, does not depend 
on their having signed the original complaint against 
the proposed rates 29 

Where collection of a water bill is erroneously 
made and it is paid under protest, and the collector 
of taxes took no part in the controversy, committed 
none of the acts which compelled the payment, and 
had no notice that the bill was being paid under 
protest, no personal liability rests on him The 
fact that the citizens of a municipality have not 
asked for reparations because of excessive pay¬ 
ments made by them does not give the municipality 
the right to have such excess credited on its unpaid 
debt to the water company 21 

Recovery by tenant from prior tenant A tenant, 
threatened under statute with the cutting off of his 
water supply for failure to pay a water bill which 
accrued during a prior tenancy, has been held en¬ 
titled to pay such bill and look to the prior tenant 
for indemnity,22 regardless of the latter’s lack of 
consent23 and notwithstanding his protest,24 and 
the fact that the tenant paying is himself secondarily 
liable does not relieve the prior tenant of his 
primary liability 25 In seeking reimbursement, the 
tenant paying stands in the shoes of a creditor ;25 
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he cannot recover more than was actually due from 
the prior tenant,2'7 and that amount is required to 
be established by evidence 22 

Estoppel Although a water user might recover 
an excess of illegal water rates under a complaint 
demanding treble damages, he is estopped so to re¬ 
cover when he did not question the city’s right 
to collect, and permitted the city to expend money 
for the benefit of all patrons of the water plant 29 

(2) Voluntary Payments, Payments under 
Duress 

Payments of excessive water charges are ordinarily 
not recoverable if voluntarily made, but where pay¬ 
ments are rnade under threat of shutting off the water, 
the excess over the amount legally due is recoverable. 

Voluntary payments for excessive water charges 
are ordinarily not recoverable but under an ordi¬ 
nance making it the duty of proper city officials to 
refund duplicate payments, overpa 3 niients, pa 3 ments 
on wrong property, or any payment occasioning the 
necessity, voluntary payments may be recovered 

A municipality’s demand for the payment of back 
water rent as a condition to the turning on of water 
does not constitute duress, so that the payment of 
such arrearages by a principal tenant is a voluntary 
act, and the amount paid cannot be recovered ^2 

If a consumer pays an excessive water charge, un¬ 
der protest and because of a threat to shut off the 
water, he may recover back the excess above the 
amount legally due ^2 With respect to the right 


fiS Iowa —Sloan v City of Cedar 
Kapids, 142 NW 970, 161 Iowa 307 

29. Pa—Manning v Newville Water 
Co , 169 A 254, 111 Pa Super 229 

SO. D C —Farrell v Ward, Mun App, 
53 A 2d 46 

31. Pa—Borough of Greensburg v 
Public Service Commission, 73 Pa 
Super 75, affirmed 110 A 750, 268 
Pa 177 

32. D C —Simmons v Quick, Mun 
App, 37 A 2d 656 

33. D C —.Simmons v, Quick, supra 

34. 30 C —Simmons v. Quick, supra 

35. D C —Simmons v Quick, supra 

35. 3D C —^Simmons v Quick, supra. 

37. D C —Simmons v Quick, supra. 

38. D C —Simmons v Quick, supra. 

38. Wls—^Pabst Corporation v City 
of Milwaukee, 213 NW 88S, 215 

- N.W 670, 193 Wis 622 

40<' Mo—^National Enameling & 
StaAplng Co V City of St. Louis, 
40 SW2d 593, 328 Mo 648 

Tex San Antonio Water Supply Co 
V. Green, Civ App, 198 S W 631 


Assent to delivery of water without 
protest 

Town which contracted with city 
for water supply was not liable for 
refund of excess of town rate, charg¬ 
ed to an individual, over city rate, 
notwithstanding individual’s applica¬ 
tion to city for supply, in view of 
statutes giving town right to supply 
water to inhabitants and to contract 
with city therefor, where user had 
actual knowledge of contract between 
city and town and had assented to 
delivery of water without protest — 
Lefebvre v Town of Pembroke, 194 
NE 698, 290 Mass 8 
Purpose or importance of water 

An owner of premises, seeking to 
I recover money paid under protest for 
; water previously furnished to tenant, 
was not bound in order to prevent 
payment from being regarded as vol¬ 
untary, to show purpose for which It 
wanted water or importance or neces¬ 
sity of having it, but merely that It 
would have been deprived of its right 
to water had it not submitted to un¬ 
lawful exaction —B & B Amusement 
Enterprises v. City of Boston, 8 NE 
2d 788, 297 Mass 307. 
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Payment held not voluntary 
An apartment house owner's pay¬ 
ment of illegal city tax on washtubs 
in apartments under protest in or¬ 
der to relieve property from lie* 
and avoid penalty for delay in pay¬ 
ment, was not so far voluntary as 
to deprive owner of right to recover 
amount illegally exacted —^Effell 

Realty Corp v City of New York, 299 
NTS 373, 165 Misc 176, affirmed 11 
NTS 2d 250, 256 App Div 972, af¬ 
firmed 24 NE2d 978, 282 T. 641 
41- Ill —K Pairbank Co v City 
of Chicago, 153 Ill App 140 

42. D C —Quick V Pistrict of Colum¬ 
bia, Mun App , 90 A.2d 235. 

43, Mass—& B Amusement En¬ 
terprises V City of Boston, 8 N E 2d 
788, 297 Mass. 307, 

67 C J p 1271 note 39. 

Payment by mortgagee 
Mass—Cambndgeport Sav Bank v. 
City of Boston, 8 NB2d 790, 297 
Mass. 309. 

Acceptance of payment under pro« 
test 

In action against city to recover 
money paid under protest, defense 
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to recover excess payments made, such pa 3 rments 
are not voluntary where there is a threat to shut 
off the supply in case of nonpayment,^4 or where un¬ 
paid charges become a hen with penalties added for 
delay ,45 nor does the fact that a consumer may 
resort to equity to enjoin the collection make the 
payment without resort to equity a voluntary one.45 

A payment may be recovered where no threat 
was alleged, but only that plaintiff was wholly de¬ 
pendent on defendant for its water supply ,47 the 
power to withhold service places the parties on un¬ 
equal terms, and the law will regard as involuntary 
any payment made to secure the service 48 Where 
plaintiff permitted by leakage in his pipes an unnec¬ 
essary waste of much more water than he 
paid for, he is not entitled to recover the amount 
involuntarily paid in settlement of his bill 49 

Who may sue The action must be brought by 
the owner of the claim, ^0 and a tenant cannot sue 
for money paid under protest in his name by the 
landlord for illegal water rates 

(3) Payment under Mistake of Fact or Law 

An institution entitled to free water may recover 
back payments made under mistake of fact. 

Payments made under a mistake of fact for water 
furnished to an institution entitled to a free supply 
may be recovered back ^2 Where a charge does 
not, on Its face, betray any illegality or invalidity, 
and the rule of law involved is dependent on the 
solution of a disputed issue of fact, recovery of 

that collector had no authority to | 
bind city by accepting payment under ] 
protest would not preclude recov¬ 
ery, where city cashed check, which 
recited that xt was for payment un¬ 
der protest, without seeking further 
information or notifying plaintiff 
that it did not receive money subject 
to conditions imposed —Cambridge- 
port Sav Bank v City of Boston, su¬ 
pra. 

44, Ill —Chicago v Northwestern 
Mut L Ins Co, 75 NE 803, 218 
Ill 40, 1 L.K A,NS, 770 

67 C J p 1271 note 40 
Shutting off supply generally see 
supra § 305 

A tenant who failed to give writ¬ 
ten notice of acquiring control of 
premises within five days thereof, as 
required by statute and order issued 
by commissioners, and who was 
thereafter required to pay water bill 
which accrued during a prior tenancy 
on municipal authorities' threaten¬ 
ing suspension of water service, was 
not a mere volunteer so as to pre¬ 
clude recovery from prior tenant — 

Simmons v Quick, D C Mun App , 37 
A 2d 666 

45. NT —^EfiCell Bealty Corp, v. City 
94 C J S,—15 


money improperly exacted cannot be prevented on 
the ground that payment was made under a mistake 
of law 53 

(4) Proceedmgs in Actions 

In actions for the recovery of excessive or wrongful 
payments for water, general rules have been applied as 
to laches, pleading, evidence, and the amount of re¬ 
covery 

Unreasonable delay in bringing a suit for an in¬ 
junction and the refund of alleged excessive pay¬ 
ments for water is such laches as to preclude re¬ 
covery 54 

In an action by a consumer of water to recover 
excessive pa 3 niients made for the water, a complaint 
IS fatally defective if it is not shown that the 
payment was involuntary 55 an action by a 

mortgagee, a declaration alleging that the city 
demanded payment by him of back charges con¬ 
tracted for by another, that the city, despite his 
protest, threatened to shut off the water, and that 
he made payment under protest, has been held suffi¬ 
cient 56 

A statute making the fact that a water meter has 
been tampered with presumptive evidence that the 
water user tampered with it with intent to de¬ 
fraud has been held applicable in such an action 57 

The burden is on plaintiff to show an excess 
charge58 and the amount of such excess 59 Where 
his theory is that the payment was made under 
duress, he has the burden of proving duress,® 9 and, 

of New York, 299 NTS 373, 165 
Misc 176, affirmed 11 NTS 2d 250, 
256 AppBiv 972, affirmed 24 NE. 
2d 978, 282 NT 541 
Fixtures as washtubs or baths 
N T —^Effiell Realty Corp v City of 
New York, supra 

54. Pa —Ohio & Pittsburgh Milk Co 

V City of Pittsburgh, 109 A 541, 
266 Pa 46 

67 O J p 1272 note 62 

55. N Y —Garber v City of New 
York, 5 N Y S 2d 110, 166 Misc 580 

Voluntary payments generally see su¬ 
pra subdivision c (2) of this sec¬ 
tion 

56. Mass —Cambndgeport Sav Bank 

V City of Boston, 8 NE 2d 790. 297 
Mass 309 

57- N T —Parsons Const Corp v 
, City of New York, 298 NTS 276, 
163>Misc 932 

58. Wash—Morck v City of Aber¬ 
deen, 169 P 466, 99 Wash 268 

59. Wash—^Morck v. City of Aber¬ 
deen, supra. 

60. Mo —^National Enameling ^ 

Stamping Co v City of St Louie 
40 S.W2d 593, 323 Mo 648. 


of New York, 299 NTS 373, 165 1 
Misc 176, affirmed 11 N Y S 2d 250, 
256 App DIV 972, affirmed 24 NE 
2d 978, 282 NY 641—Subin v City 
of New York, 229 NTS 628, 132 
Misc 426 

Charge as lien generally see Infra § 
308 

46. Wis —Pabst Corporation v City 
of Milwaukee, 213 NW 888, 215 
NW 670, 193 Wis 522 

47 Mo —^American Brewing Co v 
City of St Louis, 86 SW 129, 187 
Mo 367 

48. Kan —^Holly v City of Neodesha, 
127 P 616, 88 Kan 102 

49. Ala—^Capital City Water Co v 
Carey, 13 So 276, 99 Ala. 539 

50 Me —^Randolph v Bar Harbor 
Water Co, 32 A 790, 87 Me 126 

51. Me —^Randolph v. Bar Harbor 
Water Co, supra 

52. NY—St Patrick's Church Soc 
V. Heermans, 124 NTS 705, 68 
Misc 487 

67 C J p 1271 note 51 t * * 

Free supply fot mimlcipal uses or 
public institutions generally see su¬ 
pra § 283. 

53. NY.—^Effell Realty Corp v. City 
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if he alleges that the water was used for purely 
manufacturing purposes for which a lower rate 
was chargeable, he must prove that the water was 
so used.®^ 

Evidence has been held sufficient to support 
particular findings®2 or insufficient to show duress 

A city wrongfully exacting payments is liable for 
interest thereon®^ and, under at least one statute, 
for treble damages®^ However, in a customer's 
action against a city water department for misap¬ 
propriation of a sum received fior deposit in a trust 
fund as a guarantee of payment, if any, due for 
water in excess of the amount registered by meters, 
under an agreement requiring determination by 
agreement, negotiation, or court action, interest be¬ 
fore judgment is not recoverable, even if the depart¬ 
ment was guilty of tortious conversion 

d. Action for Wrongful Discontinuance of 
Service 

(1) In general 

(2) Proceedings in actions 

(3) Damages 

(1) In General 

A municipality or water company is liable in an 
action for damages for unlawfully discontinuing service. 

Although an entry on the premises of the con¬ 


sumer for the puipose'of disconnecting water ap¬ 
pliances is not a trespass where he has failed to 
pay just and reasonable charges,®'^ a municipality 
or water supply company is liable in an action for 
damages for wiongfully discontinuing service,®^ 
and It is no objection to such an action that plain¬ 
tiff should have commenced a proceeding for an 
injunction to restrain the threatened discontinuance 
of the service Thus, the company is liable if it 
cuts off Its SCI vice on the mistaken belief that the 
usei has not paid,*^® or on the refusal of a consumer 
to pay an erroneous or unjust bilF^ or a bill for 
something else beside water service In order to 
recover, plaintiff must show not merely good faith 
in his refusal to pay the charges demanded,but 
also reasonable grounds for disputing the claim 

The action being individual with plaintiff and for 
a specific act, the jurisdiction of the public serv¬ 
ice commissions is not exclusive, and the action ma}" 
be brought at law The user need not pay, under 
protest, an amount unjustly demanded in order to 
maintain his action It is not necessary that there 
should have been a written contract to supply,'*'^ 
nor need plaintiff prove that the tax collector who 
wrongfully cut off the supply had qualified by giving 
bond Where it does not appear that plaintiff 
knew the exact amount due and the amount demand¬ 
ed was exorbitant, the question of tender is not in¬ 
volved 


61. Mo —American Brewing- Co v 
City of St Louis, 108 SW 1, 209 
Mo 600 

62. Befusal to torn on water until 
cb.arg'es paid 

In action agramst city to recover 
money paid under protest for watei 
charges contracted for by person oth¬ 
er than plaintiff, evidence held suffi¬ 
cient to sustain finding that plaintiff 
applied to city to turn on water, but 
that city refused to do so until back 
charges were paid —Cambridgeport 
Sav Bank v City of Boston, 8 NE 
2 d 790, 297 Mass 309 
Supplemental agreement 

Evidence held sufficient to support 
finding that plaintiff, suing city to re¬ 
cover money paid for water exceed¬ 
ing the contract rate with city's pred¬ 
ecessor, entered into a supplemental 
agreement with a predecessor, re¬ 
leasing It from further obligation, if 
the city raised the rates —Cudahy 
Packing Co v City of Omaha, CCA 
Neb, 24 F 2d 3, certiorari denied 49 
set 9, 278 US 601, 73 LEd 530 

63 Mo —National Enameling & 

Stamping Co v City of St Louis, 

^ 40’SW2d 593. 328 Mo 648 

Ill —Chicago V Northwestern 
\Mut. L Ins Co. 75 NE 803, 218 
^111 40, 1 LB A,NS., 770. 


65 Wis—^Pabst Corporation v City 
of Milwaukee, 213 NW 888, 215 
N W 670, 193 Wis 522 

67 C J p 1272 note 61 

66 Cal —Impenale v City and 
County of San Francisco, 275 P 2d 
569, 275 CalApp2d 277 

67. N Y —Greenberger v Queens 
County Water Co. 144 NTS 635, 
159 AppDiv 401 

67 C J p 1272 note 63 ^ 

Right to cut off -water ^pply for 
nonpayment see supra § 305 

68. Ala —^Alabama Water Service Co 

V Wakefield, 163 So 626, 231 Ala 
112 

Cal—Schultz V Town of Lakeport, 64 
P 2d 1110, 55 P 2d 486, 5 Cal 2d 877, 
108 A LR lies 

Mo—^Whitsett V City of St Clair, 
App, 80 SW2d 696 
67 C J p 1*272 note 64 

69. Cal—Schultz v Town of Lake- 
port, 54 P2d 1110, 56 P2d 485, 
6 Cal 2d 377, 108 ALR 1168 

70 . Ala —^Alabama Water Service Co 

V Hams, 129 So 5, 221 Ala 516— 
Birmingham Waterworks <Co v 
Wilson, 56 So 760, 2 AlaA^ 681. 

71. Ala—^Brooks v Town of Oxford, 
135 So 676, 223 Ala 264 

67 CJ p 1272 note 66 

72. Ala —^Eutaw Ice, Water & Pow- | 
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er Co V McGee, 81 So 144, 16 Ala 
App 652 

73, Ky —rJouisville Tobacco Ware¬ 
house Co Louisville Water Co, 
172 S W 928; 162 Ky 478 

Miss—^Womack v Peoples Water 
Service Co, 61 So 2d 785, 216 Miss 
169 

74 Ky —^Louisville Tobacco Ware¬ 
house Co V Louisville Water Co, 
172 SW 928, 162 Ky 478 

Miss —^Womack v Peoples Water 
Service Co , 61 So 2d 785, 216 Miss 
169 

Beasonable grounds held not Bhe-wn 

Miss—^Womack v Peoples Water 
Service Co, supra 

76. Wash—Johnson v Pacific Po-w- 
er & Light Co, 156 P 630, 90 Wash 
492 

76. Ala —Birmingham Waterworks 
Co V Davis, ^.77 So 927, 16 Ala 
App 333—Birmingham Waterworks 
Co V Keiley, 66 So 838, 2 Ala App 
629 

77. Ala—^Brooks v Tpwn of Oxford, 
135 So 576, 223 Ala 264 

78- Miss—Woods V Town of Indian- 
ola, 75 So 549, 114 Miss 722 

79- Ala —Birmingham Waterworks 
Co V Davis, 77 So. 927, 16 Ala. 
App 333. 
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(2) Proceedings in Actions 

In actions against a municipality or water company 
to recover damages for wrongfully discontinuing serv¬ 
ice, general rules have been applied as to parties, plead¬ 
ing, evidence, questions for court and jury, and instruc¬ 
tions. 

The action will he against a town even though its 
agents who are not liable individually are joined 
as defendants therein Where a contract be¬ 
tween a municipality and a private company makes 
at the duty of the latter to supply water to all in¬ 
habitants of the former, such an inhabitant may sue 
in hiS own name for a breach thereof A wife 
has been held entitled to maintain a suit, after her 
husband's death, to recover damages from a city 
for the unwarranted discontinuance of water serv¬ 
ice, as against the contention that no privity of con¬ 
tract exists between the wife and the city 

Pleading A general averment in the complaint 
in an action for wrongful discontinuance of service 
that the discontinuance or refusal of service was 
wrongful, negligent, or wanton is sufficient ^3 
Where plaintiff alleges that he paid for the ivater 
as per bill rendered, it is not necessary to cr that 
the hill rendered and paid was for the correct 
amount or that it identified the premises An al-^ 
legation that defendant and his servants and em¬ 
ployees committed the act is equivalent to an aver¬ 
ment that defendant, through his servants and em¬ 
ployees, committed the act,^^ and hence is suffi¬ 
cient 


Evidence, In an action for damages for cutbng 
off the supply of water, evidence tending to show 
that the rate demanded was discriminatory has been 
held admissible,*^ as has evidence on the question 
whether there was an actual tender before service 
was discontinued,s* as to what rate obtained at the 
time of the tender,^^ and as to the damage done by 
the discontinuance of service 

General rules as to weight and sufficiency of 
evidence are applicable 

Questions for court and jury In an action for 
damages for wrongfully cutting off plaintiff’s supply 
of water, on conflicting evidence, it has been held to 
be for the jury to determine whether the munici¬ 
pality or water company acted wrongfully, or with¬ 
out just cause, in cutting off a customer's water 
supply,whether the customer was damaged there- 
by,93 whether the customer made proper efforts to 
reduce or minimize his damages,whether the 
company refused to restore service save on payment 
of an unlawful exaction,®® and whether the cus¬ 
tomer is indebted to the municipality for several 
months' supply, payment for which is demanded in 
the counterclaim,^* and the question of the wan¬ 
tonness of the company in cutting off the supply 
and refusing to restore it is also for the jury,^^ 

Instructions should correctly state the applicable 
law.®* 


so Ala —Brooks v 4o\\n of Oxford, ] 
135 So 675, 223 Aid 264 

81. Ala—Birmingham Watet works 

Co V Keiley, 66 So 838, 2 AlaApp 
629 

82 Tex—City of Dallas v Brown, 
CivApp, 150 SW2d 129, eiror dis¬ 
missed 

Husband presumed to act as com¬ 
munity agent 

Tex—City of Dallas v Bro^n, su- 
pia 

Estoppel of city to deny wife’s bene¬ 
ficial interest 

City, acquiescing in wife’s pajment 
of water bills with money and checks 
after death of husband, who original¬ 
ly contracted for service, is estopped 
to claim tliat wife had no beneficial 
interest in prior agreement—City of 
Dallas V Brown, supra 

83. Ala—Alabama Water Service 
Co V Hams, 129 So 6, 221 Ala, 
616 

84. Ala—^Alabama Water Service 
Co V Hams, supra 

85. Ky—Camp Taylor Development 
Co V Wimberg, 113 SW2d 9, 271 
Ky 636. 


86 Ky—Camp Taylor Development 
Co V Wimberg, supra 

Action within scope of authority 
If act was committed by defend¬ 
ant through its servants, necessaii- 
ly they v^ere acting within scope of 
their authority—Camp Taylor Ddvel- 
opmentjXjj^ v Wimberg, supra 

87 Ala?—City Cleaning Co v Bir¬ 
mingham Waterworks Co, 85 So 
291, 204 Ala. 51 

88 Ala—City Cleaning Co v Bir¬ 
mingham Waterworks Co, supra 

67 C J p 1272 note 78 

89. Ala—City Cleaning Co v 
mingham Waterworks Co, supra 

90. Cal-jjSchultz v Town of Lake- 
port, 5jfP2d 1110, 66 P 2d 485, 5 
Cal 2d 377, 108 ALB 1168 

91. Evidence held snfiLcient 

! (1) To estoblish that plaintiffs had 

notice of order requiring a guaranty 
deposit to be made by consumers to 
def«^nt water company—Maricopa 
Utifllis Co V Cline, 134 P 2d 166, 60 
Ariz 209 

(2) Other evidence held sufficient 
—Tackett v Prestonsburg Water Co , 
38 SW2d 687, 238 Ky 613—67 CJ p 
1272 note 81 [a] 


92. Ala —Bn mingham Water Works 
Co V Barksdale, 160 So 139. 227 
Ala 354. 

Mo—Whitsett V City of St Clair, 
App, 80 S W2d 696 

93. Mo —^Vhitsett v City of St 
Clair. App, 80 S W 2d 696 

94. Tex—City of Dallas v Brown, 
Civ App, 160 SW2d 129, error dis¬ 
missed 

95 Ala—Alabama Water Service 
Co V Hariis, 129 So 6, 221 Ala 
516 

96. Mo —Whitsett v. City of St 
Clair, App, 80 SW2d 696 

97. Ala—Alabama Water Service 
Co V Wakefield, 163 So 626, 2St 
Ala 112—Alabama Water Service 
Co V Hams, 129 So 5, 221 Ala 
616 

98- Ala—^Alabama ' Water Service 
Co V Wakefield, 163* So. 626. 231 
Ala 112 ‘ 

Ky—Camp Taylor Development Co 
V Wimberg, 113 S W 2d 9, 271 Ky 

Goufiiiemeiit to issue m dispute 

An instruction that, if jury believ¬ 
ed that metei|^did not correctly meas¬ 
ure'wfater coiffiumed, that bill render- 
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(3) Damages 

In an action for wrongful discontinuance of water 
service, plaintiff Is entitled to damages that will com¬ 
pensate him for his loss and for inconvenience and 
annoyance, and punitive damages may be awarded. 

A water supply company which wrongfully dis¬ 
continues service for nonpayment of charges is lia¬ 
ble to the amount of damages that will compensate 
plaintiff for the loss he has suffered,the measure 
of damages is governed by the rules of tort ac¬ 
tions ^ Where plaintiffs had rented the building 
from which the supply had improperly been cut off, 
the loss of rents is an element of the damages 2 

Inconvenience and annoyance constitute proper 
elements of damage in actions of this sort.3 Where 
the customer sustained no financial loss, he may be 
entitled, under the pleadings and proof, to recover 
only for the trouble, annoyance, and inconvenience 
caused by the wrongful act ^ The fact that plain¬ 
tiff’s wife was sick when the supply was cut off may 
be considered in aggravation of damages,^ but only 
in so far as it resulted m annoyance and inconven¬ 
ience of plaintiff himself ® 

When the circumstances justify it, punitive darn¬ 
ed was incorrect, and that, by cus¬ 
tomer's refusal to pay bill, company 
turned oft the water, jury should find 
for customer, was not prejudicially 
erroneous, but instruction should 
have been confined to the one issue in 
dispute, which tv as the correctness 
of the bill—Camp Taylor Develop¬ 
ment Co V Wimbergr, supra 
Employees hrmg’uig' water to place of 
business 

In action in which there was evi¬ 
dence that customer and his em¬ 
ployees earned water to customer’s 
place of business, refusal to instruct 
that customer could not recover dam- 
ag-es on account of any one other 
than himself bringing water to his 
place of business, if he was thereby 
put to no expense, was held not ei- 
ror, since customer was entitled to 
employee’s time in service for which 
employee was engaged —^Alabama 
Water Service Co v Wakefield, 163 
So 626, 231 Ala 112 
99- Ala—Sims v Alabama Water 
Co. 87 So 688, 205 Ala 378, 28 A 
LR 461 

67 C J p 1273 note 85 
Right to cut off supply for nonpay¬ 
ment see supra § 305 
Jlamages held eacessive 

(1) Judgment for $450 was held 
excessive, in view of evidence show¬ 
ing only partial destruction of con¬ 
sumer's floral and vegetable gardens 
on one-fifth acre of land, and judg¬ 
ment was reduced to $226 50 — 

Schultz V Town of Dakeport, 54 P 2d 
1110, 65 P2d 485, 5 Cal 2d 377, 108 
ADR 1168. 


ages may be awarded J and it is for the jury to say 
whether plaintiff is entitled to punitive damages 
where the company demands more than is due and 
shuts off the water knowing the bill is excessive * 
Such damages may be awarded even though plain¬ 
tiff declared on simple negligence, where his com¬ 
plaint stated the facts under which the alleged tort 
was committed® The amount of punitive dam¬ 
ages rests largely in the discretion of the jury 
which IS not, however, unbridled 

§ 308. Liens and Enforcement Thereof 

a. In general 

b. Nature, operation, and effect 

c. Enforcement 

a- In G'eneral 

A lien on realty for water charges exists only where 
created or authorized by statute, and a statute doing so 
la a valid exercise of the police power. All statutory 
formalities must be complied with. 

In the absence of statute, or legislative authority, 
there is no lien on real estate for water rents or 
for water supplied to it,ll and where such a lien 

V Wakefield, 163 So 626, 231 Ala. 
112 

2. Ala—City Cleaning Co v Bir¬ 
mingham Waterworks Co, 85 So. 
291, 204 Ala. 61. 

3. Ala—^Alabama Water Service Co 

V Wakefield, 163 So 626, 231 Ala. 
112 

Embairassment and huiniliatioa 
are included in inconvenience and 
annoyance —^Alabama Water Service 
Co V Wakefield, supra. 

4. Ky —Camp Taylor Development 
Co V Wimberg, 113 SW2d 9, 271 
Ky 635 

5. Ala—^Alabama Water Service Co 

V Harris, 129 So 5, 221 Ala 516 

6. Ala—Alabama Water Service Co. 

V Harris, supra 

Ala—Sims v Alabama Water Co , 
87 So. 688. 205 Ala 378, 28 ADR 
461 

67 C J p 1273 note 89 
8, Ala—Birmingham Waterworks 

Co V Davis, 77 So 927, 16 Ala 
App 333 

Ala—Birmingham Waterworks- 
Co V Brooks, 76 So 515, 16 Ala 
App 209, certiorari denied 76 So 
995, 200 Ala 697 

Ala —^Alabama Water Service 
Co Y. Harris, 129 So 6, 221 Ala 
516 

67 C J p 1273 note 92. 

11, Md—Home Owners’ Doan Corp 
of Washington, D C, v Mayor and 
City Council of Baltimore, 8 A 2di 
747, 175 Md 676 
67 C J p 1273 note 93. 


(2) A verdict of $1,000 for cutting 
ot£, for 27 days in May, the water 
supply to customer living with wife 
and seven children, so that they were 
reQuired to carry water from neigh¬ 
bor’s home, about 300 feet, was exces¬ 
sive, where there was no proof that 
company acted maliciously and evi¬ 
dence disclosed that customer refused 
to permit company agents to go on 
his premises to make an investigation 
to ascertain whether other service 
lines tapped the water line leading 
to customer’s residence —Camp Tay¬ 
lor Development Co v Wimberg, 113 
S W2d 9, 271 Ky 635 

Showing regtured as to loss of bTisi.> 
ness 

Operator of restaurant and room¬ 
ing house, suing for loss of business, 
was required to produce evidence 
which, in. light most favorable to 
him, would fairly show that his trade 
left him because of lack of water 
supply, that he was damaged there¬ 
by, actual damages, and that his con¬ 
duct did not contribute to damages, 
where operator gave company no no¬ 
tice, for more than six months after 
he paid bill in dispute, that he had 
made improvements to free pipes 
from leaks, as required by company 
as prerequisite to reinstating serv¬ 
ice, and made no demand that com¬ 
pany again assume business relations 
with him, he could not recover dam¬ 
ages for such period —Salaban v 
East St Douis & Interurban Water 
Co , 1 ^5* E 2d 731, 284 HI App 358 

1. Al^—Alabama Water Service Co. 

' 228 


7 . 


10 



94 C.J.S. 


exists, it exists only by force of statute 12 jn the 
absence of such authorization, an ordinance or reg¬ 
ulation,^3 or a charter provision,!^ attempting to 
establish such a lien is invalid; water rents do not 
constitute a lien on the property supplied unless it 
is so provided by statute in express terms or by 
necessary implication,although it has been held 
that hens cannot be created by construction So, 
in the absence of such statute, charges for water 
service furnished to mortgagors are not a hen on 
the property as against the purchasers at a mort¬ 
gage foreclosure sale.^*^ 

The legislature may provide for the establishment 
and enforcement of such hens,i8 even for water 
furnished on the order of tenants and in the ab¬ 
sence of an express direction by the owner but 
it has also been held that a municipality is not en¬ 
titled to a statutory hen for water supplied at a 
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tenant’s request without the owner’s permission, 
knowledge, or consent 

The legislative right is on the broad ground that 
the hens may aid m providing an adequate supply 
of water at reasonable rates and hence may be an 
appropriate element in a scheme of legislation for 
a public water supply ,21 the hen has been held 
to be imposed either on the theory that water rents 
and charges may be collected as taxes or on the 
theory that they may be collected as compensation 
for water consumed 22 Where a case does not fall 
within the statute, a city is not entitled to a hen 
until it establishes its right to compensation by a 
judgment 23 

The purpose of the enactment of provisions for 
hens was to facilitate and increase, and not to re¬ 
strict and hamper, the collection of water rates ,2^ 
they are designed to prevent losses to the public 
revenue 25 


ILien lield not created or authorized 
“by statute 

(1) In general —Hohly v State ex 
rel Summit Superior Co, 191 NE 1, 
128 Ohio St 267 

(2) The statutes authorizing city 
to shut off water supply on failure 
to pay water bill and providing that 
city may reauire owner of premises 
to guarantee payment before furnish¬ 
ing water to tenant does not impress 
a hen on property for payment of de¬ 
linquent water bills or authorize city 
to pass ordinance impressing such 
lien —^Home Owners’ Loan Corp v 
Logan City, 92 P 2d 346, 97 Utah 235 

(3) Cutting off supply generally 
see supra § 305 

12. N T —Sayer v City of New 
York, 101 NB 764, 208 NY 159 
—Security Bldg & Loan Ass’n v 
City of Oswego, 18 N Y S 2d 511, 
259 App Div 42, affirmed Security 
Bldg & Loan Ass’n v Carey, 36 
NE2d 690, 286 NY 646—-Ruper- 
sam Realty Corp v Larpeg Realty 
Corp , 3 N Y S 2d 840, 263 App Div 
695 

Pa—^Home Protective Sav & Loan 
Ass’n V Aliquippa, Com PI, 37 

MunLR 284 

Ameudmeut without retroactive effect 
The amendment of statufe govern¬ 
ing lien for delinquent charges for 
water, providing that no lien should 
exist for charges for services fur¬ 
nished after giving of notice to cut 
off service, did not have a retroactive 
effect so as to destroy rights that 
city had before effective date of the 
amendment —^Home Owners’ Loan 
Corp V. City of Tacoma, 102 P.2d 832, 
4 Wash 2d 166. 

13. Cal—^Nourse y. City of Los An¬ 
geles, 143 P. 801, 26 CalApih 384. 


Tex —City of Houston v Lockwood 
Inv Co, Civ App, 144 SW 685 
14. Mich —Home Ownei s* Loan 

Corp v City of Betroit, 290 NW 
888, 292 Mich 611 

15 DC —Farrell v Ward, MunApp , 
53 A 2d 46 

16. Pa—Estate of Cornelius, 13 Pa 
Super 531 

67 C J p 1273 note 1. 

17. Md—Home Owners’ Loan Corp 
of Washington, D C, v Mayor and 
City Council of Baltimore, 3 A 2d 
747, 175 Md 676 

18. Ill—People ex rel. Brockamp v 
Schlitz Brewing Co, 103 NB 565, 
261 Ill 22—Town of Cicero v 
Township High School Dist No 
201, 20 N B 2d 114, 299 Ill App 237 

N J —Munson Dye Works v Mayor 
and Aldermen of Jersey City, 174 
A 740, 116 N JEq 568 
N Y —Rupersam Realty Corp v Lar¬ 
peg Realty Corp, 3 NYS2d 840, 
253 App Div 695—City of New 
York V Idle wild Beach Co , 43 N Y 
S 2d 567, 182 Misc 205, affirmed 
60 NYS2d 341, 182 Misc 213— 
Parsons Const Corp v City of 
New York, 298 N YS. 276, 163 Misc 
932 

Pa —Girard Trust Corn Exchange 
Bank v Ermilio, 116 A 2d 922, 178 
Pa Super 316—^Roma B Provincia 
Building & Loan Ass’n v Penza, 
175 A 430, 115 Pa Super 201— 
Provident Trust Co of Philadel¬ 
phia V Judicial Building & Loan 
Ass’n, 171 A 287, 112 Pa.Super 352 
67 C J p 1273 notes 95, 98 
Priorities as between water lien and 
mortgage see Mortgages § 222. 
Waterworks district and municipal 
waterworks held not distinguishable 
1 with respect to rights to lien.—^Home 

229 


Owners’ Loan Corp v Public Water 
Works Dist No 2, 92 P 2d 745, 104 
Colo 466 

Sstimate of amount for period with¬ 
out meters 

A water lien, including an estimat¬ 
ed amount for the months during 
which no meter was installed, based 
on the metered consumption, in May 
of the same year, which may be con¬ 
sidered a month of average consump¬ 
tion, will be upheld, especially where 
there has been a history of leakage 
and wastage —City of Philadelphia v 
Goetz, 71 Pa Dist & Co 500 

19. Mass —Loring v Commissioner 
of Public Works of City of Boston, 
163 NE 82, 264 Mass 460 

20. N J —Diorio v Borough of Fair 
Lawn, 180 A 557, 118 NJEq 556 

21. Mass—Lonng v Commissioner 
of Public Works of City of Boston, 
163 NB 82, 264 Mass 460 

22. N Y —Sayer v City of New 
York, 101 NB 764, 208 NY 169 
—Security Bldg & Loan Ass’n v 
City of Oswego, 18 N Y S 2d 511, 
259 App Div 42, affirmed Security 
Bldg & Loan Ass’n v Carey, 36 
NE 2d 690, 286 N Y 646 

Water rents as taxes or compensa¬ 
tion see supra § 284 

23. N Y.—Sayer v City of New 
York, 101 NE 764, 208 NY 169 

Ohio—City of Cincinnati v Schultz, 
120 NE 176, 97 Ohio St. 317. 

67 C J p 1273 note 2. 

24. Mass—Loring v Commissioner 
of Public Works of City of Boston, 
163 NB 82, 264 Mass 460 

25. Mass—^Loring v Commissioner 
of Public Works of City of Boston, 
supra. 
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The hen for water charges does not exist until 
the statutory formalities have been complied with^® 
or until the amount has been determined and entered 
on the books of the water supply company or de¬ 
partment No statutory hen exists for water fur¬ 
nished prior to the date of the ordinance required by 
the terms of the statute to make such hen effective 
Where the hen is declared by statute, a municipal 
ordinance undertaking to declare it is unnecessary 
and ineffective,and, so far as it makes provisions 
unauthorized by the statute, void 

Validity of stakites The fact that a hen is given 
for water rates does not affect the validity of the 
act imposing such hen,31 the creation of such a hen 
IS an exercise of the police power,32 and is not an 
extreme instance of such exercise,33 since property 
interests are not really harmed ,3*^ on the contrary, 
the system of which the lien is an incident saves 
property from the disuse and desolation that, under 
modern urban conditions, must be the lot of a build¬ 
ing without a dependable supply of water 35 Stat¬ 
utory hens on the landlord's estate in leased real 
property for water rents or charges for water sup¬ 
plied thereon to the tenant must depend for their 
validity either on the taxing power or on contract 36 
If it IS the taxing power w^hich is relied on, the im¬ 
position, in order to be constitutional, must be laid 
under uniform rules according to the true value of 
the property taxed, or in accordance with special 

benefit to it as a property 37 Such a hen for charges 

✓ 


for water supplied to a tenant by measure at a fixed 
price per thousand cubic feet cannot be sustained 
under the taxing power, 3 8 but must depend on con¬ 
tract expressly or impliedly authorized by the land¬ 
lord 39 

A statute creating such a hen has been held not 
invalid because of its failure to fix a date on which 
the hen shall begin or expire, 40 to provide any man¬ 
ner of enforcement of such lien,4l to make it clear 
whether the Department of Water or the city itself 
shall enforce it,42 or to prescribe the rights and 
priorities of other hens 43 

A statute making the hen applicable for water 
furnished thereafter does not impair the obligation 
of a contract between the lessor and the lessee that 
the latter should pay the water rates ;44 an amend¬ 
ment of a hen statute has been held not unconsti¬ 
tutional, as impairing the obligations of contracts, 
as to a mortgagee, where the right was conferred on 
the city before the execution of the mortgage and 
the mortgagee impliedly assented thereto by taking 
the mortgage with knowledge of the law.45 A stat¬ 
ute making water rents a charge on land with a lien 
prior to all other encumbrances whether the water 
was introduced onto the encumbered property before 
or after the giving of the encumbrance is not objec¬ 
tionable, as to mortgages given after its passage, on 
the theory that it is a deprivation of property with¬ 
out due process of law.46 

A statute attempting to impose a hen on real es- 

Secunty Bldg & Loan Ass'n v 
Carey, 36 NE2d 690, 286 N.Y 646 

41. NT—Security Bldg & Loan 
Ass’n V City of Oswego, 12 N Y S 
2d 611, 269 AppDiv 42, affirmed 
Security Bldg & Loan Ass’n v 
Carey, 36 NE2d 690, 286 NT 646 

N Y —Security Bldg & Loan Ass'n v 
City of Oswego, supra 

42. NT —Security Bldg & Loan 
Ass’n V City of Oswego, IS N Y S 
2d 511, 259 AppDiv 42, affirmed 
Security Bldg & Loan Ass'n v 
Carey, 36 NE2d 690, 286 NY 646 

43 NY —Security Bldg & Loan 
Ass’n V City of Oswego, 18 NTS 
2d 511, 259 App Div 42, affirmed 
Security Bldg & Loan Ass’n v 
Carey, 36 NE2d 690, 286 NY 646 

44. Mass —Lonng v Commissioner 
of Public Works of City of Boston, 
163 NB 82, 264 Mass 460 

67 C J p 1274 note 14 

45. Wash—^Metropolitan Life Ins. 
Co V Hansen, 38 P 2d 387, 179 
Wash 637, 

46. U S —Provident Institution for 
Savings V Jersey City, N J , 5 S Ct 
612, 113 US 506, 28 LEd 1102. 


26. NY—Title Guarantee & Trust 
Co V Allen, 256 NTS 400, 142 
Misc 764 

Ohio—Home Owners* Loan Corp v 
T'vson, 12 NE2d 478, 133 Ohio St 
184 

filing statement of arrearages 

Under statute providing that, when 
water rent is in arrears for six 
months, a statement of arrearages 
shall be filed with collector of taxe'a 
and rents shall he a hen thereafter on 
realty to which water was furnished, 
municipality had a hen on realty to 
which water was furnished between 
April 1, 1930, and Jan 1, 1934, not¬ 
withstanding statement of airearages 
was filed on Jan 2, 1934, only, and 
not every six months—^New Biuns- 
Yuck Sav Inst v City of New Bruns¬ 
wick, 1 A 2d 378, 124 NJEq 258 

27. N T —Mandel v Weschler, 112 
NT,S 813, 128 AppDiv 505, af¬ 
firmed 92 NB 1091, 198 NY 518 

28 Colo—Town of Ordway v Kais¬ 
er, 9 P2d 287, 90 Colo 313 

29- Ill —'Rockfor.d Savings & Loan 
Ass'n V City of Rockford, 185 NB 
628. 352 Ill 348. 


30. Ill —Rockford Savings & Loan j 
Ass'n V. City of Rockford, supra I 

31. N Y —Security Bldg & Loan 
Ass’n V City of Oswego, 18 N Y S 
2d 511, 259 AppDiv 42, affirmed 
Security Bldg & Loan Ass'n v 
Carey. 36 N E 2d 690, 286 N Y 646 

32 Mass —Mechanics Sav Bank v 
Kennedy, 12 NE2d 852, 299 Mass 
404 

33 Mass —Mechanics Sav Bank v 
Kennedy, supra 

34. Mass —Mechanics Sav Bank v 
Kennedy, supra 

35. Mass—Mechanics Sav Bank v 
Kennedy, supra. 

36. N J —Ford Motor Co v Town 
of Keainy, 103 A 254. 91 NJLaw 
671, LRA1918D 361 

37. N J —Ford Motor Co v Town 
of Kearny, supra 

35. N J —^Ford Motor Co V. Town 
of Kearny, supra 

39. N J —Ford Motor Co v. Town 
of Kearny, supra. 

40. NY —Security Bldg & Loan 
Ass'n V City of Oswego, 18 N Y S 
2d 511, 259 Ann Div 42, affirmed 
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tate for water rents or taxes without regard to the 
use of water thereon is invalid 

Where no wate> has been conti acted for, fur- 
mshed tOj or used on, the property, it cannot be 
subjected to a hen for water rates 

Authority of tenant to subject leased property to 
hen Although it has been held that water furnish¬ 
ed a tenant creates no lien on the landlord’s propeity 
in the absence of privity of contract with the land¬ 
lord,^ ^ the fact that a statute providing for a lien 
against the “premises’* for unpaid bills for water 
supplied thereto by a municipality is on the statute 
books reads into every lease, when made, an au¬ 
thorization to the tenant to subject such premises 
to such lien for unpaid bills for water as the cir¬ 
cumstances indicate the parties contemplated should 
be supplied, within the limitations of the statute, to 
the tenant on the premises, m pursuance of the 
lease 

Lien as specific and perfected A hen for water 
rent, attaching to specific pieces of real property, is 
specific,and it is perfected, in the sense that 
there is nothing more to be done to have a choate 
hen, when the identity of the lienoi, the property 
subject to the hen, and the amount of the hen are 
established 

b. Nature, Operation, and Effect 

A lien for water charges, although somewhat anafo- 
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gous to a lien for taxes, is not a tax or a special assess¬ 
ment It IS m addition to other remedies available, atid 
not an alternative to any of them. 

A lien for water rates or charges is neither a 
tax^3 nor a special assessment for particular ben¬ 
efits it IS a method of securing the collection of 
a charge arising from the use on real estate of a 
public utility essential to the health and safety of 
the commumty,5° and is founded on an underlying 
contractual relationship between the municipality 
and the property owner for the sale and purchase of 
water 56 Jt is supported on the general principles 
which justify the imposition of hens of numerous 
kinds, 57 and the hen, although enforced or enforce¬ 
able by the same officers, and in the same man¬ 
ner,59 as a hen for taxes, as by sale of the prem- 
ises,59 IS really a hen for an indebtedness like that 
enforced on mechanics’ contracts or against ships 
and vessels 

The sale of water being on credit, a hen is im¬ 
posed on the property as security for the payment 
of the debt 52 It is somewhat analogous to a hen 
for taxes, which attaches to the property itself and 
for the payment of which the property is subject,59 
with this difference, however, that, while the hen 
for taxes attaches without the consent of the owner, 
no charge for water can arise against any premises 
unless the owner or occupant thereof has voluntarily 
requested the supply to be turned on 54 


47. Ill—Rockford Savings & Loan 
Ass’n V. City of Rockford, 185 N 
E 62^, 352 Ill 348 

48. N J.—Austin v Mayor and Com- 
mpn Council of Borough of Union 
Beach, 160 A. 318, 10 N J Misc 670 

67 C J p 1274 note 17 
48. Ohio—Bucyrus v- Sears, 27 Ohio 
NP, NS, 427. 

50. NT—Dunbar v City of New 
York, 164 NTS 619, 177 App Div. 
647 

67 C J p 1274 note 19 

51. US—U S V City of New Bri¬ 
tain, Conn, 74 S Ct. 367, 347 US 
81, 98 LEd 520 

52. U S —S V. City of New Bri¬ 
tain, Conn, supra 

53. Mass—^Loring v. Commissioner 
of Public Works of City of Boston, 
163 NE 82, 264 Mass 460 

N J —^Diorio V Borough of Fair 
Lawn, 180 A 657, 118 N J Eq 566 
Nature and legal character of water 
charge see supra § 284 
Beasoa for mle 

The amount of the lien is not fixed 
by governmental authority, a land- 
owner may avoid it altogether by pre¬ 
venting the use of water or by caus¬ 
ing the rates and charges to be paid 


promptly, and the amount of the lien , 
depends on the voluntary act of the | 
landowner or his tenant in consum¬ 
ing more or less water, the account 
for which he suffers to remain whol¬ 
ly or in part unpaid —^Mechanics Sav 
Bank v Kennedy, 12 N.E 2d 852, 299 
Mass. 404 

54. Mass—Loring v Commissioner 
of Public Works of City of Boston, 
163 NE 82, 264 Mass 460 

55. Ill —Rockford Savings & Loan 
Ass’n V City of Rockford, 185 N E. 
623, 352 Ill 348 

Mass—Loiing v Commissioner of 
Public Works of City of Boston, 163 
NE 82, 264 Mass 460 
56 N J —Diono v Borough of Fair 
Lawn, 180 A 657, 118 N JEq 556 

57. Ill—^Rockford Savings & Loan 
Ass’n v City of Rockford, 185 N E 
623, 352 Ill 348 

]Viass —^Loring v Commissioner of 
Public Works of City of Boston, 163 
NE 82, 264 Mass 460 

58. N J —^Diorio v Borough of Pair 
Lawn. 180 A 557, 118 N J Eq 666 

59. Mich—Jones v Board of Water 
Com’rs, 34 Mich 273 

N J —^Diorio V Borough of Pair 
Lawn, 180 A 657, 118 N J Eq 656 
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GO Mich—Jones v Board of Water 
Com’rs, 34 Mich 273 

61. Mich—Jones v Board of Water 
Com’rs, supra 

62 NY—Security Bldg & Loan 
Ass’n V City of Oswego, 18 N Y S 
2d 611, 269 App Div 42, affirmed 
Security Bldg & Loan Ass’n v 
Carey, 36 N E 2d 690, 286 NY 646. 

63. Ga—City of Atlanta v. Burton, 
16 S E 214, 90 Ga 486 

Pa—City of Harrisburg v Morrett, 
Com PI, 49 Dauph Co 166 
Freferen-tial treatment m collection 

(1) Statute providing that taxes 
and water lents shall continue to be a 
lien on realty until paid, and shall be 
preferred in payment to all other 
charges, indicates that charges for 
metered water are to receive the 
same preferential treatment in collec¬ 
tion as taxes —City of New York v 
Idlewild Beach Co , 43 N Y S 2d &67, 
182 Misc 205, affirmed 60 N Y S 2d 
341, 182 Misc 213 

(2) Collection of rates and charges 
generally see supra § 302 

64. Ga—City of Atlanta v. Burton, 
16 S E 214, 90 Ga 486. 
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The lien remedy is provided in addition to all 
other and previous remedies open to the city, and 
not as an alternative to any of them it does not 
impair or cut down such remedies in any particu¬ 
lar.®® 

Where the nature of the hen is undefined or lim¬ 
ited by statute, it will not be extended by judicial 
construction ®'^ 

The default of the tenant in possession does not 
relieve the real estate from the hen,®® nor does the 
fact that the tenant has become msolvent.®® 

Lien not hmited to owfief's interest. A statutory 
requirement that the name of the owner of the 
realty shall be given in the statement of hen, and 
that notice and demand shall be directed to the 
owner, merely provides workable machinery for the 
administration of the statute, and shows no intent 
to limit the lien to the interest of the owner 
named, 

Subsequent purchaser is charged with knowledge 
that, if there was a default, the amount of the wa¬ 
ter rent was a lien on the premises 

c. Enforcement 

statutory provisions as to the enforcement of water 
liens must be complied with. A municipality may be 
estopped to enforce such lien. 


Remedies may be provided by statute for the 
enforcement of liens for water charges 72 Where 
the statute declaring water charges a hen on the 
property to which the water is furnished authorizes 
the city council to enforce it, no other body or of¬ 
ficer can do so, 73 and, if a specific manner in which 
the power should be exercised is specified, any other 
manner is excluded.^^ Where, under statute, water 
rate hens are like assessment and tax hens, the city 
may enforce them in the manner provided in its 
charter for the enforcement of liens in the case of 
delinquent taxes and assessments 75 In case of a 
judicial sale of the property, such a hen must be 
filed as a claim like other private liens.7® 

The hen of attorneys for services m condemnation 
proceedings by a city cannot be burdened with the 
city’s lien for water charges, notwithstanding the 
city by mistake paid to their clients the full amount 
of their awards without deducting the water charg¬ 
es, where the attorneys are not responsible for any 
of the water consumed by the clients on the prop¬ 
erty condemned 77 

Failure to shut off water. Unreasonable delay in 
shutting off the water for nonpayment of the water 
bills does not affect the enforcement of the hen 
where the legislature has not imposed any such lim¬ 
itation on the lien,78 particularly where the statute 


G5. Mass—Loring v Commissioner 
of Public Works of City of Boston, 
163 NB 82, 26i Mass 460 
Pa—Altoona v Shellenberger, 6 Pa 
Dist 544 

66. Mass—Loring ▼ Commissioner 
of Public Works of City of Boston, 
163 NE 82, 264 Mass 4C0 

Pa —^Altoona v Shellenberger, 6 Pa. 
Dist 544 

67. NT—Corpus Juris died In 
Rupersam Realty Corp v Larpeg 
Realty Corp, 3 NTS 2d 840, 842, 
253 AppDiv 695 

67 C J p 1273 note 1 

68. —Lioring v. Commissioner 
of Public Works of City of Boston, 
163 NE 82, 264 Mass 460 

Pa —City of Harrisburg v Morrett, 
Com PI, 49 Dauph Co 166 

Mass —Horing v Commissioner 
of Public Works of City of Boston, 
163 NE 82, 264 Mass 460 
Pa—City of Harrisburg v Morrett, 
Com PI, 49 Dauph Co 156 

70. Mass—^Mechanics Sav Bank v. 
Kennedy, 12 NE2d 852, 299 Mass 
404. 

71. Ill —^Rockford Savings & Doan 
Ass*n V City of Rockford, 185 NE 
627, 352 Ill 348 

72. NT—Bupersam Realty Corp v 
Larpeg Realty Corp, 3 N T S 2d 
840, 263 AppBiv 695. 


Cutting off supply of water see su¬ 
pra § 306 

Proceeding In rem, not In personam 
Pa —Girard Trust Corn Exchange 
Bank v Ermilio, 115 A 2d 922, 178 
Pa Super 316 
Belief from default 

Although city acquired property 
assessed at $52,000 through an in rem 
tax foreclosure sale for nonpayment | 
of water charges amounting to $887, 
as a result of the default of owners' 
trusted bookkeeper, power to afford 
relief was not possessed by court — 
City of New Tork v Nelson, 127 N. 
E 2d 827, 309 NT 94 

73, Ill—^Rockford Savings & Loan 
Ass'n V. City of Rockford, 186 N E 
623, 352 Ill. 348 

74. Ill—Rockford Savings 8b Loan 
Ass’n V. City of Rockford, supra 

Tune for filing 

Pa—Home Protective Sav & Loan 
Ass'n V Aliquippa, Com PI, 37 Mun 
LR 284 

Xtien for eiaoh separate scoount; last 
item 

The statute creating a lien on real 
estate for all charges of gas, water, 

I or electricity furnished to patrons on 
I the leal estate does not provide one 
lien for all charges, but a lien attach¬ 
es for each separate account and the 
provision that the lien shall continue 
for one year from the last item 


charged means, not against any pa¬ 
tron of premises, but the last item 
charged in the particular account — 
Whitefield Village Fire Dist v. Bobst, 
39 A 2d 666, 93 NH. 229 
Apportionment on taking l a n d for 
street 

Purpose of statute providing that 
when part of parcel of land has been 
taken for the opening, widening, or 
extension of a street, all water rents 
which shall be liens on the whole par¬ 
cel of land from which part has been 
taken, shall be equitably apportioned 
between the parcel so taken and the 
balance remaining, Is to facilitate 
public improvements of streets by 
enabling the governmental authority 
to secure title to needed land at its 
fair value, freed of all such municipal 
hens —Olbis v. City Council of City 
of Clifton, 7 A 2d 424, 123 NJLaw 
45 

75. NT—Security Bldg & Loan 
Ass'n V City of Oswego, 18 N T S 
2d 611, 269 App Div 42, affirmed 
Security Bldg & Loan Ass'n v. 
Carey, 36 NE2d 690, 286 NT. 646. 

76. Pa —Grubb v. Weaver, 19 Pa. 

1 Co 609. 

77. NT —City of New York v. 

I Chambers, 17 NTS,2d 46, 268 App. 

’ Div 499. 

78. Mass—^Lonng v. Coinmlssloner 
of Public Works of City of Boston, 
163 NH 82, 264 Mass. 460. 
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provides that the lien shall become and be a con¬ 
tinuing one So, a city is not precluded from 
invoking its statutory hen by its failure to shut off 
the water after twenty days’ default in payment,^0 
since It IS the failure to make payments, and not 
failure to shut off the water, that initiates the lien, 
which becomes effective when the city official de¬ 
livers to the Department of Water the list showing 
unpaid water rates 

However, it has been held that, where the statute 
makes it the duty of the municipality to shut off the 
supply of water for nonpayment at maturity of any 
bill for charges for water, there can, in the absence 
of other authority, be no hen against the landlord’s 
estate m the property for water supplied to the 
tenant on his contract alone, in violation of this 
duty, after such default and after a reasonable time 
thereafter for ascertaining the default and for shut- 
tmg off the supply 82 

G. LIABILITIES AND INJURIES 

§ 309. Injuries from Construction or Mainte¬ 
nance of Works 

a. In general 

b. Lateral service pipes, and meter and 

stop boxes 

c. Dams, reservoirs, and incidental fa¬ 

cilities 

a. In General 

A water company must exercise due care In the 
construction and operation of its works and is liable 


Estoppel to enforce, A city is estopped to enforce 
its hen for water rates as against a bona fide pur¬ 
chaser where no lien appeared of record, 83 or after 
it has erroneously informed the property owner 
that none exists and he has released his security 
therefor 84 

Action, With respect to the right to enforce 
a hen against a mortgagee for water supplied to the 
mortgagor, where, in an action to enforce the hen, 
plaintiff obtained judgment and took out execution 
against the mortgagor, who was the sole defendant 
named in the writ, the mortgagee does not become 
a party to the action until the motion to make him 
a party defendant is filed 85 Where no suit is in¬ 
stituted against the mortgagee within the period 
prescribed by statute, the hen is lost as far as it 
extends to the mortgagee’s interest,86 and is unen¬ 
forceable against his title 87 

INCIDENT TO SUPPLY AND USE 

for injuries resulting from its negligence or other tor¬ 
tious conduct. 

In constructing its works, a water company must 
use reasonable care under the circumstances,88 tak¬ 
ing greater precautions in places of potential dan¬ 
ger, 8 9 and competent hydraulic engineers should be 
consulted and their advice followed 8® The duty 
a water company in maintaining its system is that 
of care proportioned to the danger reasonably to be 
anticipated.®! A water company making repairs 


79 Colo —^Home Owners’ Loan Corp i 
V Public Water Works Dist No 2, 
92 P2d 745, 104 Colo 466 | 

Waterworks district not estopped 

Colo —Home Owners' Loan Corp v 
Public Water Works Dist No 2, 
supra 

80. NY —Security Bldgr & Loan 
Ass'n V City of Oswego, 18 N Y S 
2d 611, 259 App Div 42, affirmed 
Security Bldg & Loan Ass'n v 
Carey, 36 NB2d 690, 286 NY 646 

81- N Y —Security Bldg & Loan 
Ass'n V City of Oswego, 18 N Y S 
2d 611, 259 AppDlv 42, affirmed 
Security Bldg & Loan Ass'n v 
Carey, 36 NB2d 690, 286 NY 646 

82. N J —^Ford Motor Go v Town 
of Kearny, 103 A 264, 91 NJLaw 
671, LBA1918D 361 

83. NT.—Title Guarantee & Trust 
Co V Allen. 256 NTS 400, 142 
Misc. 764 

84. N T —^Rankin v City of New 
York, 130 NTS 427, 146 App Div, 
838. affirmed 98 N.B. 1114, 204 NT. 
684. 


85. NH—^Newmarket Water Works 

V Strafford Sav Bank, 5 A 2d 673, 
90 NH 143 

86 NH—^Newmarket Water Works 

V Strafford Sav Bank, supra. 
Supplemental 11111 ineffective 

Where no suit was instituted 
against mortgagee to enforce lien 
within statutory period, supplemen¬ 
tal bill in equity as an aid to perfect 
lien as against mortgagee's interest 
would not cure bar of statutory lim¬ 
itation for enforcement of lien for 
charges, where three years had elaps¬ 
ed since suit to enforce lien was com¬ 
menced against mortgagor —^New¬ 
market Water Works v Strafford Sav. 
Bank, supra, 

87. NH—^Newmarket Water Works 

V Strafford Sav Bank, supra 

88. Colo —^Public Service Co of Col¬ 
orado V Williams, 270 F 669, 84 
Colo 342, 

Idaho —^Tearsley v City of Pocatello, 
210 P2d 795, 69 Idaho 500 
Contractual obligation between wa¬ 
ter company and municipality see 
supra § 264 


Injuries from pollution of stream see 
supia §§ 43-57, 232 

Liability of municipal corporations 
for injuries resulting from munici¬ 
pal waterworks see Municipal Cor¬ 
porations § 915 
Parkways 

Water company is not required to 
exercise same degree of care foi 
safety of pedestrians in parkways 
as for those in streets and sidewalks 
—Dramstadt v City of West Palm 
Beach, Pla, 81 So 2d 484 

89. Colo —Public Service Co of Col¬ 
orado V Williams, 270 P. 659, 84 
Colo 342 

67 C J p 1276 note 4^ 

90- Wis—State Journal Printing Co 
V City of Madison. 134 NW 909, 
148 Wis 396 

91. Ky—Stem v Louisville Water 
Co. 249 SW2d*750 
Not d-aagerons commodity 

Water companies in supplying wa¬ 
ter to their customers are not dealing 
with commodity which is dangerous 
In itself, and they are required only 
to exercise ordinary care —City of 
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on a highway must restore the highway to a condi¬ 
tion of reasonable safety after completing its 
work 92 The company is liable for the resulting 
injury where, in laying its mams and pipes, it is 
guilty of negligence in using dangerous machin¬ 
ery,® 2 or where it maintains excavations or obstruc¬ 
tions which render a street or sidewalk unsafe,®^ 
or leaves dangerous apertures without proper pro¬ 
tective devices whereby people are likely to be in¬ 
jured,9° or damages underground facilities of oth¬ 
ers 96 Further, the company is liable for damage 
resulting from the bursting or leaking of under¬ 
ground pipes when the pipes were negligently con¬ 
structed or laid, or the company has negligently 
failed to make repairs,97 but ordinarily there is 
no liability in the absence of negligence 9^ if a 
water company secs fit to use a protective device 
constructed b> some one else, it thereby becomes re¬ 


sponsible for structural defects therein which are 
discoverable by due care, and for the maintenance 
thereof m a reasonably safe condition 9® 

A water company is not liable for injuries which 
It had no reason to apprehend,^ and the fact that 
the company afterward took measures to prevent 
other such accidents is not proof of negligence,^ 
but where a defect, although not due to negligence, 
creates a dangerous condition, the company is liable 
for injuries which are natural and probable re¬ 
sults 9 The \\ ater company is not liable for a mu¬ 
tual mistake m making repairs which causes in¬ 
jury.^ Having cut off water on the instructions of 
the consumer, a water company has no duty to take 
precautions against freezing of pipes in the con¬ 
sumer’s building, to prevent the water being turned 
on again, or to warn the consumer of danger 6 In 


Richmond v Hood Rubber Products 
Co, 190 SE 95, 168 Va 11 
Siccavations 

A ^ater company may make such 
obstructions in the street as are rea¬ 
sonably required to make repairs, it 
rpust take necessary precautions to 
inf 01 m the public of dangers result¬ 
ing, but IS not required to give warn¬ 
ing where the danger is obvious 
Del—^Burk v Artesian Water Co, 91 
A.2d 545, 8 Terry 405 
R I —Sullivan v Wakefield Water Co, 
16 A 2d 22. 65 RI 335 
IMCeters and curb boxes 

The water company has duty of 
leasonable care to maintain meters 
and curb boxes undei its contiol in 
r.afe condition 

Ind —Indianapolis Water Co v 
Schoenemann, 20 N B 2d 671, 107 
IndApp 308 

Ivy —^Lutz V Louisville Water Co , 
163 SW2d 29, 291 Ky 31 
Pa—JBurkholder v Philadelphia Sub¬ 
urban Water Co , Com PI, 41 Del 
Co 222 —^Pischke v Borough of 
Dormont, Com PI, 91 PittsbLegJ. 
S59, affiimed 33 A 2d 480, 153 Pa 
Super 205 

92. N J —Keinauer v Hackensack 
Water Co, 105 A 15, 92 NJLaw 8 
Tenu —Radnoi Water Co v Draugh- 
on, 89 SW2d 186, 19 Tenn App 
371 

93 US —St Paul Water Co v 
Ware, Minn, 16 Wall 566, 21 L Ed 
485 

67 C.J p 1276 note 49 

94. U S —^Klein v City of Juneau, D 
C Alaska, 112 P Supp 191 
La—Smith v City of Baton Rouge, 
117 So 559, 166 La 472. 

Deposit 

Fact that permit granted to water 
company to do work in street provid¬ 
ed for deposit by company to be held 


for certain time did not warrant in¬ 
ference that return of deposit releas¬ 
ed water company from liability for 
damages caused by negligent re¬ 
placement of dirt—Rudman v City 
of Scranton, 173 A 892, 114 Pa Su¬ 
per 148 

Excavation adjacent to sidewalk 
A water companj- vras liable for its 
negligence in failing properly to refill 
hole on school property adjacent to 
sidewalk, where pedestrian stepped 
off sidewalk into hole—Frye v East 
St Louis & Interuiban Watei Co, 14 
NE2d 263, 294 Ill App 468 
Deavmg earth on highway 

A water company which left clay 
fiom an excavation on the highway 
was liable for injuries caused by 
slippery condition —Radnor Water 
Co V Draughon, 89 SW2d 186, 19 
Tenn App 371 

No liability as to parkway 
Where pedestrian at night alighted 
from parked automobile and proceed¬ 
ed along parkway at place where 
there was no walkway, to effect a 
short cut to her destination, and 
she tripped over water meter box, 
which was located in parkway, and 
which protruded above the ground 
about two inches, and was injured, 
water company was not liable for pe¬ 
destrian’s injuries —^Dramstadt v 
City of West Palm Beach, Fla, 81 So 
2d 484 

95. Cal—Meindersee v Meyers, 205 
P 1078, 188 Cal 498 

Dscavation on private property 
Where a city left an unguarded ex¬ 
cavation on private property, without 
I notice to the owner, it was liable for 
injuiies to the owner’s four-year-old 
child who fell into the excavation — 
Sample v City of Melrose, 43 NE 2d 
665, 312 Mass 170 

96. Ohio —Cincinnati & Suburban 
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Bell Tel Co v City of Cincinnati, 
85 NE 2d 393. 84 Ohio App 521 
Damage to telephone line 
Ohio —Cincinnati & Suburban Bell 
Tel Co V City of Cincinnati, su¬ 
pra 

97. Idaho—Yearsley v City of Po¬ 
catello. 231 P.2d 743, 71 Idaho 347 

Pa—Hmdes v City of Pittsburgh, 
Com PI, 92 Piltsb Leg J, 414, af¬ 
firmed 38 A 2d 420, 155 Pa Super 
314 

67 C J p 1275 note 51 
Hole in highway 

A water company is liable for inju¬ 
ries to a motorcyclist who strikes 
hole in highway resulting from es¬ 
cape of water from broken pipe — 
Juchert v California Water Service, 
106 P2d 886, 16 Cal 2d 600 

98. N T —Empii e State Ice Co v 
Rochester & Lake Ontario Water 
Service Corp , 8 NE2d 481, 274 N 
T 186 

S D —Midwest Oil Co v City of Aber¬ 
deen, 10 NW2d 701, 69 SD 343 
67 C J p 1275 note 51 [b] 

99 N H —Duteny v Penmchuck Wa¬ 
ter Co, 146 A 161, 84 N H 66 
67 C J p 1276 note 52 

1. Pa —Philadelphia Ritz Carlton 
Co V City of Philadelphia, 127 A 
843. 282 Pa 301 

67 C J p 1276 note 64 

2. La —Smith v City of Baton 
Rouge, 119 So 98, 9 La App 19 

67 C J p 1276 note 65 

3. Pa—Barrett v Lally, 37 PaDist 
& Co 645, 42 LackJur 67 

4. Me—People’s Nat Bank v Ken¬ 
nebec Water Dist, 81 A 866, 107 
Me 642 

67 C J p 1276 note 56 

5. Tex—City of Bryan v Jenkins, 
Civ App, 247 S W 2d 926, error re¬ 
fused no reversible error. 
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an action for injuries from an overflow of a stand¬ 
pipe, the fact that no such previous overflow had 
occurred has been held not to exonerate the city 
from liability from its overflow ® A water company 
IS liable for damage to a customer's plumbing sys¬ 
tem and property because of sediment in the water, 
and it IS liable for injuries caused by rust m the 
water resulting from its negligence s A city may 
be liable to a property owner injured by falling on 
ice formed from water cast on his property by de¬ 
fendant’s negligence in flushing its hydrant ^ A wa¬ 
ter company is not liable for injuries on the theory 
that it maintained a nuisance where the instrumen¬ 
tality is not dangerous to the general public 

An irrigation district in furnishing a supply of 
water is to be governed by the same rules as to its 
liability for torts as those which control a mu¬ 
nicipal corporation^! and, where engaged in a con¬ 
struction project as a part of a plan for the con¬ 
veyance and distribution of water, may be liable 
for the negligence of its agents in permitting water 
td escape into a tunnel resulting m the death of 
persons therein through drowning !2 

A metropolitan water district is a governmental 
agency, and has been held not to be liable for its 
torts 


WATERS § 309 

Inspection. It is the water company's duty to 
exercise ordinary diligence to discover defects in 
Its equipment!^ and the duty of a water company to 
maintain its instrumentalities implies the duty of 
inspection at reasonable intervals,but it has been 
held that a water company is not required to main¬ 
tain a patrol along all of its water pipes to prevent 
some person from unlawfully cutting off service 
pipes and plugging them up without permission 
A city cannot escape liability for failure to test 
its water mams by showing that a proper inspection 
would be expensive,!'^ but the city has no duty to 
inspect a deeply buried mam in the absence of some 
warning of danger After nottce of the presence 
of water which indicates the possibility of a leak, 
the company is required to exercise only reasonable 
diligence to discover and repair it A mere fail¬ 
ure to inspect the appliances of each consumer has 
been held not to constitute a waiver of a regulation 
requiring certain safety devices 

Knowledge of defects or dangerous situation A 
water company is bound to use due diligence in shut¬ 
ting off the water from a water mam after it is 
notified that the mam is broken and damage likely 
to result 21 The company must be diligent m cor¬ 
recting defects m its instrumentalities when they 


6. Mass —^Kelly v Inhabitants of 
Town of Winthrop, 107 NE 414, 
219 Mass 471 

7- N J —Seiden v Passaic Valley 
Water Commission, 199 A 420, 16 
NJMisc 301 

8. Mass —Gordon v City of Med¬ 
ford, 117 NE 2d 284. 

9. SD—^Kiikegraard v City of Sioux 
Falls, 8 NW2d 862, 69 S D 214 

10. Ind—Town of ICirklin v Ever- 
man, 28 NE2d 73, 217 Ind 683, 
mandate modified on other grounds 
29 NE2d 206, 217 Ind 683 

Fit 

Where pit which was part of wa¬ 
terworks plant leased by town from 
municipal waterworks corporation, 
and in which gasoline engine was 
located, was covered with protective 
planks and was not dangerous to gen¬ 
eral public, and plaintiff went to 
plant by appointment to see its man¬ 
ager concerning emplosmient, entered 
pit and ignited a match which caused 
explosion of gasoline fumes in the 
pit, the town and the corporation 
were not liable for injuries sustained 
by plaintiff on ground that the pit 
constituted a “nuisance”—Town of 
Kirklin v Bverman, supra 

11 . Cal —^Morrison v Smith Bros, 
293 P 63, 211 Cal 36. 

12. Cal —Morrison v Smith Bros, 
supra. 

13. Tex.—Bexar Metropolitan Water 


Dist V Kuntscher, Civ App, 274 S I 
W2d 121 

Overflow from -water tower | 

Action by owner of home against 
metropolitan water district for dam¬ 
ages to home as result of water over¬ 
flowing from district’s water storage 
tower on about fifteen occasions was 
an action grounded on negligence, 
and therefore there could be no recov¬ 
ery, since district was a governmen¬ 
tal agency enjoying nonliability for 
its torts —Bexar Metropolitan Water 
Dist V Kuntscher, supra 

14. Ala—Birmingham Water Works 
Co V Walker, 8 So 2d 8-27, 243 Ala 
149 

Ky —Stem v Louisville Water Co , 
249 S W2d 750 

15. Iowa—City of Des Moines v 
Des Moines Water Co, 176 NW 
821, 188 Iowa 24 

67 C J p 1277 note 67. 

16. N T —Wimpfhelmer v City of 
New York, 171 NTS 701, 184 App 
Div 494 

17. NT—^Haas v City of New York, 
176 NTS 433, 107 Miac 427, af¬ 
firmed 179 NTS 924, 190 App Div 
939 

67 C J P 1277 note 69 

18. NT —George Foltis, Inc , v City 
of New York. 38 NE2d 455, 287 
NT 108, 153 ALB 1122 

19 Mass —Gerard v City of Boston, 

[ 13 NE2d 416, 299 Mass 488. 

235 


N T —Biancaniello v Town of Colo- 
nie, 24 N Y S 2d 883, 261 App Div 
161, appeal dismissed 35 N E 2d 510, 
285 NY 848 

Company held not negligent 

(1) Where city was notified by a 
property owner of the seepage of wa¬ 
ter in his basement wall near the 
place where the break in a mam later 
took place, due care on the part of 
the city did not require it to expose 
and examine all the pipes at the in¬ 
tersection where break occurred.— 
Gerard v City of Boston, 13 N E 2d 
415, 299 Mass 488 

(2) A town which controlled and 
was responsible for maintenance of 
water mams was not liable for dam¬ 
ages resulting from accumulation of 
water in cellar of a house, where evi¬ 
dence disclosed that town on receiv¬ 
ing notice of alleged leak applied 
customary testa which failed to show 
any evidence of a leak, and that leak 
was not discovered until excavations 
were made by house owner’s son 
about forty feet away from hydrant 
where leak was thought to be — 
Biancaniello v Town of Colome, 24 
NTS 2d 883, 261 App Div 161, mo¬ 
tion granted 35 NE2d 510, 285 NT. 
848 

20. Me —^De Bochemont v Camden & 
Rockland Water Co , 152 A 534, 129 
Me 421 

21. N T —Von Longerke v City of 
New York, 134 NTS 832, 150 App. 
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have been brought to its attention ,22 and it has been 
held that a private water company may be liable for 
injuries resulting from a dangerous condition even 
though it has no notice of the defect^® Knowledge 
of employees of defects in a water company’s works 
has been held to be knowledge of the company ^4 
Where defendant was chargeable with knowledge 
of a dangerous situation created by its works, the 
fact that plaintiff was precipitated on it involun¬ 
tarily, as a result of a loss of balance, is immate¬ 
rial 

ProxiTnate c(xus6. The water company is not liable 
for injury not proximately caused by its negli- 
gence.26 Where the condition causing injury is 
caused by the act of another, the company is not 
liable unless m the exercise of ordinary care it 
should have discovered and corrected the condi¬ 
tion 27 The company is liable when its negligence 
is a proximate cause of the injury, although the 


negligence of another is a concurring cause.28 A 
water company is liable for injuries resulting from 
a combination of its negligence and natural causes, 
provided the injury would not have occurred but for 
Its negligence 29 Whether a water company had 
a permit to dig in the street is immaterial to the 
question whether its negligence caused injury 30 

Statutes, franchises, and grants The grant to 
a water company by a city of the right to lay its 
pipes in the streets carries with it an obligation to 
keep them in repair,and authority granted by 
franchise to place service pipes in sidewalks does 
not excuse the water company for a negligent con¬ 
struction of such service pipes 32 A right to place 
hydrants in the streets gives the water company no 
right to use them in such a manner as to impede 
travel or to imperil the safety of those passing over 
the street,33 and if a city does not possess power 
Itself to obstruct streets by fire hydrants, it cannot 
give a water company such power.34 


Div 98, affirmed 105 NB 1101, 211 
NT 568 

22. Ala—Birmingham Water Works 
Co V Walker, 8 So 2d 827, 243 Ala 
149 

NY—Lauer v City of New York, 43 
NTS 2d 251, affirmed 44 N Y S 2d 
680, 266 AppDiv 959, reargument 
and appeal denied 45 NYS2d 413, 
266 AppDiv 1003 

23. Cal —^Juchert v California Wa¬ 
ter Service Co, 106 P2d SS6, 16 
Cal 2d 500 

24. NH—^Duteny v Pennichuck 
Water Co, 146 A 161, 84 NH 65 

67 C J p 1277 note 73 
Defect held not to constitute notice 
^ Where pedestrian, who had lived 
only two houses away from water 
box in sidewalk for over a year, had 
not observed depression and sloping 
of the adjacent sidewalk which alleg¬ 
edly caused pedestrian to fall, the 
alleged defect would not put meter 
reader on notice of any hazard to 
pedestrians, as ground for recovery 
from water company—^Pischke v 
Borough of Dormont, 33 A 2d 480, 153 
Pa Super 205 

25> NH—Duteny v Pennichuck 

Water Co, 146 A 161, S4 N H 65 

26. Ill —Wilson V East St Louis & 
Interurban Water Co, 15 N E 2d 
699, 296 Ill App 603. 

N Y —Swift V City of New York, 
2-00 NE 681, 270 NY 152 
Pa—^Pischke v Borough of Dormont, 
Com PI, 91 PittsbLegJ 659. af¬ 
firmed S3 A 2d 480, 15 3 Pa Super 

2m 

R I.—Sullivan v Wakefield Water 
Oou, IB A 2d 23, 65 R I 335 
Act of another oorrectuig condition 
In action against water company 


for injuries sustained when pedes¬ 
trian stepped on a lid covering a 
manhole in dirt sidewalk and lid tilt¬ 
ed causing pedestrian to fall, where 
company's employee had removed lid 
to read meter, and third person, who 
subsequently noticed lid was tilted, 
pushed It down with his foot, compa¬ 
ny was, as a matter of law, not lia¬ 
ble for negligence either in permit¬ 
ting cover to become defective or 
loose, Since causal connection was 
lacking —^Wilson v East St Louis 
& Interurban Water Co, 15 NB2d 
599, 295 Ill App 603 

Closing hoTise after removliLg meter 
Where water company, through its 
employees, authonzedly entered 
plaintiffs vacant house to remove 
water meter and subsequently closed 
house as effectively as it had previ¬ 
ously been closed, company was not 
liable for loss sustained by plaintiff 
when unknown persons suosequently 
entered house burglariously and stole 
property, since company's alleged 
negligence in closing house was not 
proximate cause of damage—Breker 
V Lakewood Water Co, 174 A- 478, 
12NJM1SC 721. 

27. Tex —Texas Public Utilities 
Corp V Martin, Civ App, 136 S 
W2d 889 

28 Cal —^Juchert v California Wa¬ 
ter Service Co, 106 P2d 886, 16 
Cal 2d 500 

Negligence of city 

A water company which was alleg¬ 
ed to have been guilty of negligence 
m permitting water to escape from 
broken pipe into filled ground, so as 
to cause a hole in highway, was not 
^elle^ ed from liability to motorcyclist 
for injuries sustained when motor- 
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cycle struck hole in road, on ground 
that city was under a duty to repair 
the hole, and, but that for lack of re¬ 
pair, injuries would not have been 
sustained —Juchert v California Wa¬ 
ter Service Co, supra. 

Negligence of another in refilling ex¬ 
cavation 

Company was liable for injuries 
sustained by pedestrian from falling 
into a hole dug by company in school 
property adjoining sidewalk, notwith¬ 
standing alleged intervention of neg¬ 
ligence of school Janitor in refilling 
the hole with loose dirt during few 
days between digging of hole and 
date of accident since such negligence 
if any was insufficient to constitute 
an efficient intervening cause—^Prye 
V Bast St Louis & Interurban Wa¬ 
ter Co, 14 NB2d 268, 294 Ill App 
468 

29. * Utah —^Egelhoff v Ogden City, 
267 P 1011, 71 Utah 611. 

30 Del —Burk v Artesian Water 
Co, 91 A 2d 645, 8 Terry 406 

31. Ind—^Indianapolis Water Co v, 

Schoeneman, 20 N E 2d 671, 107 

Ind App 808 

Mont—^Nord v Butte Water Co, 30 
P2d 809, 96 Mont 311 

32. Idaho —Osier v Consumers* Co, 
239 P 735, 41 Idaho 268 

Iowa —City of Des Moines v Des 
Moines Water Co., 175 NW 821, 188 
Iowa 24 

33- Kan—Topeka Water Co v. 
Whiting, 60 P. 877, 58 Kan 639, 39 
LHA 90 

34. Ala —^Decatur Waterworks Co. 

V Foster, 49 So 769, 161 Ala 176. 
67 C J. p 1277 note 79. 
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Contributory negligence. Plaintiff is not required 
to have acted with absolute wisdom, but only to have 
exercised that care which a man of ordinary pru¬ 
dence would have exercised when so placed ,^5 but 
he must not be guilty of contributory negligence 

Failure to prosecute The failure of the city to 
prosecute plaintiff for a failure to install sufficient 
cellar drains, as required by ordinance, has been 
held not to affect the situation, when plaintiff’s in¬ 
jury was caused solely by such failure 

Duty to turn off water It has been held that a 
consumer of water cannot recover against a water 
company for damages occasioned by the company’s 
breach of an alleged contract to shut off the supply 
of water at the property line where a consideration 
IS not shown for the promise of defendant to do 
so 38 However, where a city had been requested to 
cut off water from a particular pipe in order that 
the owner might install an additional sprinkler sys¬ 
tem, and negligently failed to do so, it is no de¬ 
fense that the ordinance granting a permit for the 
extension of the system across a street provided 
that the owner would indemnify the city for dam¬ 
ages resulting from the la 3 ang, existence, or use 
of the new system 89 
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Adjacent owners. In the absence of negligence, 
a consumer is not liable for injuries caused to an 
adjacent owner by a leak in the consumer’s service 
pipe A consumer who negligently allows water 
to run onto an adjoining landowner’s property is 
liable for damages resulting,^! and the fact that it 
seeped through the foundation o£ plaintiff’s building 

makes no difference ^2 

Liabilities of those who are not consumers or 
suppliers of water, A corporation engaged m lay¬ 
ing water pipes under contract with the city, ^ 3 of 
a company exposing water pipes in the course of 
its work under contract with a landowner,'^^ is not 
liable for injuries where it has not been guilty of 
negligence causing the injury 

b. Lateral Service Pipes, and Meter and Stop 
Boxes 

A water company may be liable for injuries result¬ 
ing from defects in lateral service lines, and meter and 
stop boxes where the company has the duty to maintain 
them 

A water company is not bound to repair private 
lateral service pipes, ^5 and it is not liable for de¬ 
fects m lateral service pipes which are mserted in 


35 N G —^Woodie v Town of North 
Wilkesboro, 74 S B 924, 159 NC 
S53 

36 La—^Howard v Great American 
Indem Co , App, 36 So 2d 881, for¬ 
mer decree amended and rehearing 
denied 37 So 2d 463 

Me—Olsen v Portland Water Dist, 
107 A 2d 480 

Gontrlhatory negligence shown 

(1) In general—Burkholder v 
Philadelphia Suburban Water Co, Pa 
Com PI, 41 Del Co 222 

(2) Plaintiff who stepped back¬ 
ward without looking and fell over 
manhole cover which she would have 
seen had she looked around was 
guilty of contributory negligence — 
Olsen V Portland Water Dist, Me, 
107 A 2d 480 

(3) In action against water com¬ 
pany and borough for injuries sus¬ 
tained by pedestrian who stepped into 
hole and fell, under evidence that ac¬ 
cident occurred in broad daylight, 
that defect was plainly visible, and 
that there were no other surround¬ 
ing circumstances to handicap pedes¬ 
trian’s vision or distract pedestrian’s 
attention, pedestrian was properly 
held guilty of contributory negli¬ 
gence as a matter of law —D’Annuzio 
V Philadelphia Suburban Water Co, 
18 A 2d 86, 143 Pa.Super. 422, 

(4) Where pedestrian had for some 
time seen water company employee 
working In the streei^ and pedestrian. 


without any apparent reason, except 
to satisfy his curiosity, left the side¬ 
walk where there was nothing to ob¬ 
struct his course and walked in the 
road where he knew work was m 
progress, and pedestrian talked to 
such employee while he was digging 
holes in the street and had ample op¬ 
portunity to observe other holes In 
the area which had. been previously 
dug, pedestrian was contnbutonly 
negligent and could not recover from 
water company for broken leg sus- j 
tamed when pedestrian stepped into 
one of the holes as he turned to leave 
after conversing with such employee 
—Burk V Artesian Water Co , 91 A 
2d 545, 8 Terry, Del. 406 

Contributory negligence not shown 

(1) A pedestrian suing waterworks 
company for injuries sustained when 
pedestrian fell into sidewalk hole ad¬ 
jacent to water meter box was not 
contnbutonly negligent, where night 
was dark and pedestrian did not see 
hole which was obscured by grass — 
Howard v Great Am Indem Co, La 
App, 36 So 2d 881 

(2) A subscriber whose plumbing 
system was damaged by excessive 
sand in water furnished by public 
quasi corporation was not guilty of 
contributory negligence which would 
bar recovery, since the subscribe? was 
under no duty to investigate the wa¬ 
ter supply—Selden v Passaic Valley 
Water Commission, 199 A. 420, 16 N J 
Mlsc. 801 


(3) Other instances see 67 CJ p 
1278 note 85 [a] 

37. Wash—^Hub Clothing Co v. City 
of Seattle, 201 P 6, 117 Wash 251 

38. Ind—Frankfort Waterworks Co 
V McBride, 175 NE 140, 92 Ind 
App 680 

39 Va—City of Richmond v. Vir¬ 
ginia Bonded Warehouse Corpora¬ 
tion, 138 SE 503, 148 Va, 60, 54 A. 
LR 1485 

40. Mo—Schindler v Standard Oil 
Co of Indiana, 232 SW 735, 207 
Mo App 190 

41. NT—^Woodruff v Oleite Corpo¬ 
ration, 192 NTS 189, 199 AppDiv. 
772 

42. NT—Woodruff v, Oleite Corpo¬ 
ration, supra 

67 C J p 1278 note 91. 

43. NT —Swift V City of New York, 
200 NB 681, 270 NT 162 

Notice of special danger 

Waterworks corporation was not 
liable for injury to child, in absence 
of evidence that corporation was 
chargeable with notice of special 
danger to children from conditions it 
allowed to exist in violation of city 
ordinance or that such violation prox- 
imately caused injury —Swift v. City 
of New York, supra 

44. Ind —^Pokraka v Lummus Co, 
104 NB2d 669, 230 Ind 623 

45. Tex—Josey V Beaumont Water¬ 
works Co, Civ App, 183 SW. 26, 
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the mam street pipes by private individuals at their 
own cost and risk It has been held that water 
companies are not liable for injuries resulting from 
the condition of stop boxes or meter boxes in or 
near the sidewalk, outside the property line, which 
have been installed by the consumer or at his ex- 
pense,^*^ where an ordinance places the burden of 
maintenance on the consumer ^8 On the other hand’ 
it has been held that the water company may be 
liable for injuries resulting from defects in meter 
and stop boxes or similar appliances attached to 
them, on the ground that they are part of the com¬ 
pany's system and subject to its control, although 
installed by, or at the expense of, the consumer, 
at least where they are outside the property line 
Where the company undertakes to make repairs on 
the consumer's premises, although it has no duty 
to do so, it IS liable for injuries resulting from its 
negligence.51 A water company is not liable for 
injuries to a pedestrian caused by projection of a 
curb box above the sidewalk, where the box was 
installed by the company at the expense of the 
municipality, the box was the city's property, and 
the defect resulted from settling of the sidewalk 
laid by the city 


c. Dams, Heservoirs, and Incidental Facilities 

A water company may be liable for injuries resulting 
from negligence m the construction or operation of its 
reservoirs, or for improper diversion, or for flooding of 
lands. 

A water company is liable m damages if its negli¬ 
gence in the construction or maintenance of its 
dams and reservoirs permits the leakage or escape 
of water so as to injure the property of others, 
or unlawfully diverts or abstracts water to which 
others are entitled,^^ including subsurface water 
A city may be liable in trespass for damage from 
water leaking from its reservoir, regardless of the 
care used Likewise, a city may be liable to 
riparian owners for damages resulting from its op¬ 
eration of its dams, res^^rvoirs, and filtration 
plants A water supply corporation is not liable 
for damage resulting from the opening of the spill¬ 
way or flood gates on its dam during a storm of un¬ 
precedented violence, provided due care is used un¬ 
der the circumstances.5 8 A city, in erecting a 
dam for its reservoir, must use ordinary care in 
its construction so as to present its being swept 


46. Mo —^Pishor V St Joseph Water 
Co. 132 SW 288. 151 Mo App 530 

67 C J p 1276 note C2 

47. Mo —Fisher v St Joseph Water 
Co, STipia 

Tex —Neal v San Antonio Watei 
Supply Co, Civ App, 21S SW 35— 
San Antonio W’ater Supply Co v 
Castle, Civ App, 199 SW 300 

Bamper of vehicle estendmg' over 
curb 

Pa—^Burkholder v Philadelphia Sub¬ 
urban Water Co , Com PI, 41 Del 
Co 222 

48. Mo —Williams v Independence 
Waterworks Co, 171 S W 2d 759, 

237 Mo App 1231 —Banty v City 
of Sedaha. App, 120 SW3d 59 

49. Ind—Indianapolis Water Co v 
Schoenemann, 20 N E 2d 671, 107 
Ind App 308 

Iowa —City of Des Momes v Des 
Moftnes Water Co, 175 NW 821, 

188 Iowa 24 

.Neb—^Harms v City of Beatrice, 6 
NW 2d 287, 142 Neb 219, 143 ALR 
239 

Company held liable without dis¬ 
cussion of any possible duty of con¬ 
sumer —Birming-ham Water Works 
Co, 8 So 2d 827, 243 Ala 149 
Effect of regulations or ag’reemeuts 
CD A water company had the right 
to require, as a condition precedent, 
to furnishing water to a consumer, 
that the consumer install a service 
line in the street, and place a curb 
box therein and agree to maintain 
It, but such rule and contract were j 63. 


not binding on the traveling public, 
so as to preclude recovery from wa¬ 
ter company by one who was injured 
when he tripped over the curb box 
—Indianapolis Water Co v Schoene¬ 
mann, 20 NB2d 671, 107 Ind App 
308 

(2) Water company, imposing upon 
consumer duty of keeping cuib box 
in repair, made consumer its agent 
in performing public duty to maintain 
curb box, and did not relieve company 
from liability for pedestrian's inju¬ 
ries when stumbling over curb box 
projecting above sidewalk—^Nord v 
Butte Water Co, 30 P 2d 809, 96 
Mont 311 

50 Mont —^Nord v Butte Water Co , 
supra. 

51. N J —Walsh V Hackensaok Wa¬ 
ter Co, 181 A. 422, 13 NJMisc 
815 

Effect of relationship of parties 

Water company was not exempt 
from liability for injuries sustained 
when tenant tripped into pit alleged¬ 
ly left uncovered through water com¬ 
pany employees' failure to replace 
boards after removing meter housed 
in pit, on ground that there was nei¬ 
ther privity of estate nor contract 
between tenant and water company — 
Walsh V Hackensack Water Co, su¬ 
pra 

52 N J —Folk v Hackensack Water 
Co, 2 A 2d 324, 121 NJLaw 278, 
affirmed 5 A 2d 698, 122 NJLaw 
381 

Mass —^Kelly v Inhabitants of 
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Tovn of Wmthrop, 107 NB 414, 
219 Mass 471 
67 C J p 1275 note 46 

Liability of licensor 

Wheie owiiers of mine licensed 
town to maintain and operate a dan¬ 
gerous reservoir on mine property, 
owners became liable with town foi 
damages caused by negligent mainte¬ 
nance and operation of reservoir — 
Shell V Town of Evarts, 178 S W 2d 
32, 296 Ky 602 

54 Tex—Town of Jacksonville v 
Ragsdale, Civ App, 202 SW 774 

67 C J p 1276 note 47 

55 Pa —Stone v Providence Gas, 
etc , Co , 13 Pa Dist 567 

67 C J p 1275 note 48 

56. Ohio —City of Barberton v 
Miksch, 190 NE 387, 128 Ohio St. 
169 

57. Okl—City of Henryetta v Run¬ 
yan, 219 P 2d 220, 203 Okl 153 

Loss of cattle 

A city was held liable not only for 
flooding of lands, but for cattle lost 
by a riparian owner by reason of a 
boggy condition of water holes caused 
by the discharge of chemically tieat- 
6d silt by the city's filtration plant 
—City of Henryetta v Runyan, 219 
P2d 220, 203 Okl 153 

58. NY —Deerpark Brewing Co v 
Port Jarvis Water Works Co , 114 
N Y S 119, 129 App Div. 420 

67 C J. p 1277 note 63. 
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away,^^ but it will not be liable for damage result¬ 
ing from an act of God causing its dam to break 
thereby flooding the lands of lower owners A 
flood, in order to constitute an act of God, must be 
so unusual or unprecedented in character that it 
could not have been anticipated Where a city 
made no alterations in a stream, except on its own 
property, it has been held not liable for damage 
caused by an unprecedented flood ^ ^ty using 
a lake as a reservoir is not liable for flood resulting 
from an increase of natural water and not from wa¬ 
ter pumped in by the city ^3 However, a city, 
which had left a partially completed dam in its 
water supply canal which concurred with unprece¬ 
dented rainfall m producing overflow which flooded 
lands, may not escape liability on ground that rain¬ 
fall was an act of God 

A city which, by means of dams and other works, 
had diverted the waters of a river from a "ake for 
so long that the diversion appealed permanent is 
liable for damages to a company engaged in extract¬ 
ing minerals from the subsurface under a mineral 
lease from the state, where the city permitted river 
water to flow into the lake,®^ and the state as 
owner of the lake bed is entitled to an injunction 
limiting the release of water into the lake 

§ 310. Insufficiency of Supply or Pressure 
a In General 


b. Losses from msuffiaency to extinguish 
fire 

a. In General 

A city or a consumer having a definite contract with 
a company for a supply of water may recover for in¬ 
sufficiency of supply which is a breach thereof A breach 
by a city of its statutory duty to supply water may be 
negligence. 

Either a municipality or a private citizen having 
a definite contract with a water company for a 
supply of water may maintain an action for damages 
resulting from the failure or insuffiaency of the 
supply,67 unless caused by unavoidable accident 
without the company's negligence or fault but 
Its liability IS only such as is created by contract 
A water consumer’s agreement to claim no damage 
because of stoppage of flow from an accident, or 
necessary repairs, applies only where the stoppage 
is necessary and reasonable A consumer’s fail¬ 
ure to use an ordinary safety device, prescribed by 
the rules of the company, on his own piping has 
been held to constitute such negligence on his part 
as to deprive him of his right to recover for a 
wrongful temporary cutting off of the water sup¬ 
ply A failure to notify consumers that the water 
supply would be cut off temporarily has been held 
not to render the company liable for fires caused 
by gas heaters of which the water company had 
no notice.^^ A violation by a city of its statutory 
duty to furnish water, due to failure of its em¬ 
ployee to open water gates shut because of a tempo- 


59. Wash—Maplewood Farm Co v 
City of Seattle, 153 P 1061, 88 
Wash 634 

C7 C J p 1277 note 64 

60. Wash—Maplewood Farm Co v. 
City of Seattle, supra 

61. N T —^Van Alstyne v City of 

Amsterdam, 197 NTS 670, 119 

Misc 817, affirmed 201 NTS 954, 
206 AppDiv 805 

67 C J p 1277 note 66 

62. IvT Y —^Wright v City of Oneonta, 
1 N Y S 2d 295. 165 Misc 492 

63 Minn—Mitchell v City of St 
Paul, 31 NW2d 46, 225 Minn 390 

64. Va—City of Portsmouth v Cul¬ 
pepper, 64 SE2d 799, 192 Va. 362 

65. Cal—Natural Soda Products Co 
V City of Los Angeles, 143 P 2d 
12, 23 Cal 2d 193, certiorari denied 
City of Los Angeles v Natural 
Soda Products Co, 64 S Ct 790, 321 
US 793, 88 LEd 1082, rehearing 
denied 64 S Ct 942, 322 ITS 768, 
88 LEd 1694—^Natuial Soda Prod¬ 
ucts Co V City of Los Angeles, 240 
P2d 993, 109 CalApp2d 440 

Defenses 

City could not justify its act in per¬ 
mitting water again to flow into 

lake on ground that as a riparian 


owner city had right to full flow of 
river past its lands below dam, where 
city made no claim that it had any 
beneficial use for the water—^Nat¬ 
ural Soda Products Go v City of 
bos Angeles, 143 P 2d 12, 23 Cal 2d 
193, certiorari denied City of Los An¬ 
geles V Natural Soda Products Co, 
64 set 790, 321 US 793, 88 L.Ed 
1082, rehearing denied 64 S Ct 942, 
322 US 768, 88 LEd 1594. 

66. Cal—People v City of Los An¬ 
geles. 214 P2d 1, 34 Cal 2d 695 

Defenses 

City could not resist injunctive re¬ 
lief sought by state against release 
of water on ground a public use had 
attached to the release, if an injunc¬ 
tion framed with reference to legal 
rights of the parties would not place 
an undue burden on operation of the 
aqueduct system—^People v City of 
Los Angeles, supra 

67. Ark—Jones House Furnishing 
Co V Arkansas Water Co, 166 S 
W 557, 112 Ark 425. 52 LRA,NS, 
402 

67 C J p 1278 note 92, 

68. Ky —Springfield F & M Ins Co 
V. Graves County Water, etc, Co, 
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85 SW 205, 120 Ky 40, 27 KyL 
420 

67 C J p 1278 note 93 

69. Ark —Jones House Furnishing 
Co V Arkansas Water Co, 166 S' 
W 557, 113 Ark 425, 52 LBA.N 
S, 402 

Particular use 

A water company is not liable for 
damages resulting from failure to 
supply water for a particular use in 
absence of a speciflo undertaking to 
supply water for such use—Gelhaus 
V Nevada Irr Dist, 278 P 2a 689, 43 
Cal App 2d 779 
Liability for contempt 
Pa—^Public Service Commission of 
Commonwealth of Pennsylvania v . 
Sinking Spring Water Co , Com PI, 
46 DauphCo 9 

70. Ala —^Alabama Water Co v Wil¬ 
son, 107 So 821, 214 Ala 364 

[ 71- Me —^De Rocheraont v Camden & 
Rockland Water Co , 152 A 534, 129 
Me 421 

67 C J P 1278 note 96 

72. Miss —Brame v Jackson Light, 
etc, Co, 48 So 728, 95 Miss 26. 21 
LRA.NS, 468, 20 Ann Cas 1293 
67 C J. p 1279 note 99 
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rary difficulty, constitutes negligence.’^^ A con¬ 
sumer of a city water supply may recover damages 
from the owner of a part of the supply who cut off 
the entire supply, even if the consumer’s attempts 
to restore the supply to his line increased the dam- 
ageJ^ 

b. Losses from Insufficiency to Extuiguish Fire 

(1) Under general rules 

(2) Under rule of liability to consumer 

on contract with municipality 

(1) Under General Rules 

Generally, the water company Is not liable for In¬ 
sufficiency of supply or pressure to extinguish a fire in 
the absence of express contract The company i$ not 
liable for injuries to the property owner on the com¬ 
pany’s contract with the municipality. 

A water company may bind itself by contract to 
furnish at all tunes a sufficient supply of water for 
protection against fires, in which case, in the ab¬ 
sence df a provision to the contrary in the con¬ 
tract, It IS liable for property destroyed by a con¬ 


flagration which could have been extinguished if 
the water supply had been sufficient W'hen the 
duty violated by the water company was created 
solely by contract, a cause of action arising out of 
such violation is limited strictly to the parties to 
such contract and those in privity with them A 
breach of a contract to furnish water for domestic 
purposes does not call for damages caused to the 
house by fire while the water was cut off 

According to the weight of authority,^® a con¬ 
tract between a municipal corporation and a water 
company by which the latter undertakes to supply 
the city with water in sufficient quantities and pres¬ 
sure for extinguishing fires does not give a private 
consumer who pays water rents a right of action 
against the company if his property is destroyed by 
a fire which could have been extinguished but for 
the failure of the company to supply water as 
agreed,*® although the company m failing to supply 
water was actuated by malice,and the consumer 
may have had a right to appropriate water during 
fire because of extreme necessity *2 Under this rule 


73. NT—^Li&htboro Realty Corp v 
City of New York, 81 NTS 2d 
465, 192 Misc 947, affirmed 88 NY 
S 2d 272, 275 App Div 748, appeal 
denied 89 NY S 2d 702, 275 App Div 
822 

74. Utah—Beaffley v U S Gypsum 
Co, 235 P 2d 783 

75. Ark—Jones House Furnisking 
Co V Arkansas Water Co, 166 S 
W 567, 112 Ark 425, 52 LRA,NS, 
402 

NJ—BuchanaJi, etc. Lumber Co v 
East Jersey Coast Water Co, 59 
A 31, 71 N JLaw 350 

76. Me —Milford v. Bangor R, etc, 
Co. 71 A 769, 104 Me 233, 30 LR 
A,NS, 531 

67 C J p 1279 note 2 

77. Tex —City of Wichita Falls v 
Swartz, Civ App, 67 S W 2d 236 

78. Ala —Bessemer Waterworks v 
Murphy? 60 So 533, B Ala.App 603 

79. Ark-^Collier v Newport Water, 

V Light & Power Co, 139 SW 635, 

^ 100 Ark 47, Ann Cas 1913D 458 

N T —H R Moch Co v Rensselaer 
Water Co, 159 NE 896, 247 NY 
160 

Minority rule see infra subdivision b 
(2) of this section 

80. Anz —Cole v Arizona Edison 
Co, 86 P2d 946, 53 Ariz. 141 

Ga—^Wilson v Georgia Power & 
Light Co, 36 SE2d 757, 200 Ga 
207, answer to ceitified question 
conformed to 36 SE2d 847, 73 Ga 
App 436—^Martha Mills v Moseley, 
i79 169, 50 GaApp 636 

m—Consolidated Biscuit Co v Illi¬ 
nois Iowa Power Co, 24 N B 2d 682, 
303 111 App 80. 


N J —Reimann v Monmouth Consol 
Water Co, 87 A 2d 325, 9 NJ 134 
Pa —Rainey v Natrona Water Co , 49 
PaDist & Co 162, 35 Mun 94, 91 
PittsbLegJ 451—St Mary’s Greek 
Catholic Church of Taylor v Scran- 
ton-Spring Brook Water Service 
Co, Com PI, 61 LackJur. 227, 42 
MunLR 167 
67 C J p 1279 note 6 
]Dlabillty on theory of tort 

The water company cannot be held 
liable on the theory that its viola¬ 
tion of its contractual duty to the 
city is a tort as to the property own¬ 
er 

Anz—Cole v Arizona Edison Co, 86 
P 2d 946, 63 Anz 141 
Ga—^Wilson v Georgia Power & 
Light Co, 36 SE2d 767, 200 Ga 
207, answer to certified question 
conformed to 36 S B 2d 847, 73 Ga 
App 436—Martha Mills v Moseley, 
179 SE 169, 50 GaApp 636 
In. Indiana 

(1) The text rule was applied and 
the water company was held not lia¬ 
ble where it was contended that the 
damage resulted also from deficien¬ 
cies in the fire fighting equipment 
provided by the city —^Larimore v 
Indianapolis Water Co, 151 NB. 333, 
197 Ind 457 

(2) Other particulars of Indiana 
rule see 67 CJ p 1279 note 6 [d] 

I In ILonisiana 

(1) On an appeal from a judgment 
on an exception of no cause of ac¬ 
tion, which had dismissed a proper¬ 
ty owner’s suit against a city and 
the water company except as to the 
water company’s duty under a verbal 
contract with the property owner, the 

240 


supreme court indicated that the com¬ 
pany might be liable on the contract 
with the city and remanded that 
branch of the case for trial.—^Plant¬ 
ers’ Oil Mill V Monroe Waterworks, 
etc, Co, 27 So 684, 52 LaAun. 1243 

(2) On appeal from a final judg¬ 
ment for defendant, the supreme 
court affirmed, remarking that the 
contract with the city contained no. 
stipulation of liability to citizens, but 
holding the judgment correct on evi¬ 
dence that the loss was attributable 
to the escape of water from the mams 
through plaintiff’s sprinkler system 
—Planters* Oil Mills v Monroe Wa¬ 
terworks, etc, Co, 32 So 376, 108 La 
236 

(3) In a later case the supreme 
court expressly overruled the deci¬ 
sion in Planter’s Oil Mill v Monroe 
Waterworks, etc, Co, 27 So 684, 62 
La Ann. 1243, made no mention of 
its opinion m Planters* Oil Mills v 
Monroe Waterworks, etc, Co, 32 So 
376, 108 La. 236, and held that a 
judgment for a property owner for 
damages by fire because of a defec¬ 
tive hydrant should be reversed be¬ 
cause plaintiff was not privy to the 
contract with the city. The court 
noted that the suit was ex contractu 
and not ex delicto on the breach of 
a general duty to society or a duty 
specially imposed by statute—^Allen, 
etc, Mfg. Co V Shreveport Water¬ 
works Co, 37 So 980, 113 La 1091, 

I 104 Am SR 525, 68 L R.A. 650 

81. Ga —^Martha Mills v Moseley, 

179 SE 159, 60 GaApp 636. 

82. Ga —^Martha Mills T. Moseley^ 

supra. 
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liability for fire loss due to an insufficient supply 
of water can arise only from express contract, 
and cannot arise from implication 84 Jn some juris¬ 
dictions following this rule, where a municipal cor¬ 
poration enters into a contract with a company to 
supply water for the extinguishment of fires, such 
contract being entered into for general purposes and 
for the benefit of all its inhabitants and no protec¬ 
tion to any specific property is contemplated, the 
relation of the water company is not different as 
to the property of the municipality from the relation 
of any of its citizens to such company, and it can¬ 
not recover for the loss of its property from the 
failure of the water company to furnish an adequate 
supply of water as provided for m such contract 85 
A taxpayer does not gain a right of action as a 
third party beneficiary to the contract between the 
city and the water company.86 Engaging in the 
public water supply business has been held not to 
be a “dangerous calling’' so as to impose such a duty 
on the persons or corporation so doing as to subject 
them to liability to property owners for damages 
caused by mere nonfeasance 87 A water company’s 
violation of a statutory duty to furnish an adequate 
supply has been held not to authorize an action by 
an individual consumer for fire loss resulting from 
an inadequate supply, 8 8 


(2) Under Rule of Liability to Consumer on 
Contract with Municipality 

In some Jurisdictions, the company may be liable to 
an individual citizen for damages resulting from its 
failure to supply water for fire protection as required 
by Its contract with the municipality. 

In a few jurisdictions it is held that the water 
company is liable to the property owner for failure 
to supply sufficient water for fire fighting, although 
its contract to do so is with the municipal corpora¬ 
tion,89 and where a water company continues serv¬ 
ice after its franchise has expired, its obligation to 
supply sufficient pressure for fire protection con¬ 
tinues, and it can be held liable for breach How¬ 
ever, there can be no recovery against the com¬ 
pany where it appears that the apparatus' of the 
fire department was insufficient for the quantity and 
force of water actually supplied Likewise, where 
the water company is required only to have suffi¬ 
cient water m its mams, and the city is to furnish 
the means of getting the water to its fire engines, 
the water company is not liable for defective means 
of getting the water from the mams to the fire en¬ 
gines 92 

The water company is not liable for a failure to 
have more than the required amount of pressure, 
although It may have had more than the required 
amount at other times, ®8 and the water company is 


83. Cal—^Niehaus Bros Co v Con¬ 
tra Costa Water Co , 113 P 375, 169 
Cal 305, 36 LR A,NS, 1046 

67 C J p 1280 note 7 

84 N J —^Atlas Finishing: Co v 
Hackensack Water Co, 163 A 20, 
lONJMisc 1197 

67 C J p 1280 note 8 

85. Cal —^Ukiah City v TJkiah Wa¬ 
ter, etc, Co, 76 P 773, 142 Cal 173, 
100 Am SR 107, 64 LRA 231 

Me —Milford v Bangor R, etc , Co , 
76 A 696, 106 Me 316, 30 L.RA, 
N S , 526, 20 Ann Cas 622 

86. Pa—St Mary’s Greek Catholic 
Church V Scranton-Spnng Brook 
Water Service Co, 61 Lack Jur 227, 
42 Mun 157. 

67 C J p 1281 note 11 

87. US—German Alliance Ins. Co 
V Home Water Supply Co, SC, 174 
F 764, 99 CCA 258, affirmed 33 
set 32, 226 US 220, 67 L Ed 196. 
42 LRA.NS, 1000 

67 C J p 1281 note 12 

88. Anz—Cole v Arizona Edison 
Co. 86 P2d 946, 63 Ariz 141 

Ill—Consolidated Biscuit Co v Illi¬ 
nois Iowa Power Co, 24 NB 2d 582. 
303 IllApp 80 

Pa —^Rainey v Natrona Water Co , 49 
PaDist & Co 162, 36 Mun 94, 91 
PittsbLegJ 461—Hudak v Scran¬ 
ton Spring Brook Water Service 

94 C J S —18 


Co , 39 Pa Dist & Co 346, 35 Luz 
Leg Reg 241, 32 Mun L R 100 
67 C J p 1279 note 6 [d], [e], p 1281 
note 13 
Pranchise 

(1) A public service corporation 
operating a municipality's water¬ 
works under franchise requiring cor¬ 
poration to furnish to the town wa¬ 
ter necessary to the extinguishment 
of fires was not liable on basis of 
breach of franchise to resident of mu¬ 
nicipality whose property was de¬ 
stroyed by fire m consequence of cor¬ 
poration’s failure to maintain proper 
pressure In water mains —Cole v 
Arizona Edison Co, 86 P 2d 946, 53 
Ariz 141 

(2) A city ordinance, providing 
that waterworks company, granted 
franchise thereby and contracting to 
furnish city sufficient water to ex¬ 
tinguish fires therein, should be lia- | 
ble for all damage because of its 
negligent exercise of privileges grant¬ 
ed and hold city free from such lia¬ 
bility, meant only such damages as 
are recoverable under law, and hence 
did not constitute exception to gen¬ 
eral rule that resident of city cannot 
recover damages from waterworks 
company for loss by fire because of 
company’s failure to furnish sufficient 
water to extinguish fire—^Wilson v 
Georgia Power & Light Co, 36 SE 
2d 757, 200 Ga 207, answer to cer- 
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tified question conformed to 36 S E 2d 
847, 73 GaApp 436 

(3) Other decisions with respect 
to liability under franchises see 67 
C J p 1281 note 13 [a] 

89 Ky —Pineville Water Co v 
Bradshaw, 266 S W 2d 305—^Nerren 
V Kentucky Water Service Co , 230 
SW2d 615, 313 Ky 151—Clay v 
Catlettsburg. Kenova & Ceredo Wa¬ 
ter Co, 192 SW2d 358. 301 Ky 
466 ^ 

67 C J p 1281 note 14 S’*.* 

90- Ky—Clay v Catlettsburg, Keno* 
va & Ceredo Water Co, supra 

91- Ky,—^Mountain Water Co v Ua- 
vis, 241 SW 901, 195 Ky 193 

67 C J p 1281 note 15 

92- Ky—Terrell v Louisville 

ter Co , 105 S W 100, 127 Ky 77, 33 
KyL 1281 

Buty to clean fire plugs 

Generally, city fire department as¬ 
sumes duty of periodically opening 
fire plugs and flushing out mud and 
filth accumulating during periods of 
nonuse, with respect to liability of 
water company for destruction of 
building by fire —^Prestonsburg Water 
Co V Dingus, 111 SW2d 661, 271 
Ky 240, followed in Preston^burg 
Water Co. v Neeley, 111 S W 2d 665, 
271 Ky 247. 

93. Ky —Georgetown Water, Gas, 
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not bound to maintain high pressure on its mains 
until it has notice of a fire, but it is bound to be 
ready to put on such pressure when it receives 
such notice A franchise providing that a water 
company has no obligation to provide service for 
fire protection and shall be under no liability for 
failure to furnish it is not void as against public 
policyand relieves the company of liability to 
the consumer.^® The water company is liable for 
loss by fire only on its contract with the city, in the 
absence of a contractual liability to the contrary, 
and it is not liable for fire losses on its contract to 
furnish water for domestic purposes The com¬ 
pany cannot be held liable on a tort theory 

Where the contract requires that the water com¬ 
pany put in self-draining hydrants, which it did 
not properly do, the company cannot relieve itself 
from liability on the ground that the loss was caused 
by an act of God freezing water in the hydrant^® 
A water company’s contract with the city has been 
held not to be for the benefit of file insurers, and 
a breach of such contract not to render the company 
liable to them! No greater force can be given 
the testimony of the city officials than would be giv¬ 
en the same testimony by persons not in the employ¬ 
ment of the city ^ 


§ 311. Liability for Pollution of Water Used 
for Domestic or Drinking Purposes 

A water company is not an insurer of the purity of 
Its water, but must use reasonable care to supply pure 
water and may be liable to those injured by its failure 
to do so 

Although, m the absence of a statute to the con- 
trary,^ a water company is not an insurer or a 
guarantor of the purity of its water or of its free¬ 
dom from infection,4 it is bound to use reasonable 
care in ascertaining whether there is a reasonable 
probability that its water supply may be infected 
wiih a communicable disease from causes which are 
known to exist,^ or which could have been known 
or foreseen by the exercise of such careand for 
a failure to use reasonable care it will be liable in 
damages to persons injured by reason of the im- 
puiity,7 and if the exercise of such care would 
have disclosed a reasonable probability of such in¬ 
fection, then it IS the duty of a water company to 
adopt whatever approved precautionary measures 
are, under the circumstances, reasonably proper and 
necessary to protect the community which it serves 
from the risk of infection s Under an implied con¬ 
tract to furnish water that is as leasonably pure and 
wholesome as possible, it is the duty of a city to 
furnish water free from any contamination render¬ 
ing it unfit for domestic use ^ It has been held 


Electric & Power Co v Neale, 125 
SW 293, 137 Ky 197 

94. Ky—Georgetown Water, Gas, 
Electric & Power Co v Neale, su¬ 
pra 

95. Ky—^Nerren v Kentucky Water 
Service Oo, 230 S W2d 615. 313 Ky 
161 

96- Ky—^Nerren v Kentucky Water 
Sei vice Co, supra. 

97- Ky —Kenton Water Co v Glenn, 
133 SW 573, 141 Ky 529 

98 Ky—Pineville Water Co v 
Bradshaw, 266 SW2d 3*6—Nerren 
V Kentucky Water Service Co, 230 
STV2d 615, 313 Ky 151—Clav v 
Catlettsburg, Kenova & Ceredo Wa¬ 
ter Co, 193 SW2d 358, 301 Ky 
456 

99. Ky—^Harlan Water Co v Carter, 
295 S W 426, 220 Ky 493 

1. Ky—^William Bui ford & Co v 
Glasgow Water Co , 2 S W 2d 1027, 
223 Ky 64, 62 A L R 1195 

67 CJ p 1282 note 23 

2, Ky —Georgetown Water, Gaa, 
Electric & Power Co v Neale, 125 
S W. 293, 137 Ky 197 

3 Mo—Martin v Springfield City 
Water Co, App , 128 S W 2d 674 

Effect of statute 

Under a statute providing that 
. every water corporation, 


shall furnish and piovide 
such service instrumentalities and 
facilities as shall be safe and ade¬ 
quate and in all respects just and 
reasonable,” it has been held that the 
company must provide safe water i 
and that a failure to do so is negli¬ 
gence per se —^Martin v Springfield j 
City Water Co. supra 
4m NJ—Corpus Juris quoted in Sei- 
den V Passaic Valley Water Com¬ 
mission, 199 A. 430, 422, 16 N J 
Misc 301 

67 C J p 1282 note 25 
Municipality does not guarantee 
that water supply for domestic use 
IS fit therefor 

Ohio—City of Salem v Harding, 169 
NE 457, 121 Ohio St 412 
Vt —Boguski V City of Winooski, 187 
A 808, 108 Vt 380 

5 Mont—Safransky v. City of Hel¬ 
ena, 39 P 2d 644, 98 Mont 456 
N J —Corpus Juris quoted lU Seiden 
V Passaic Valley Water Commis¬ 
sion, 199 A. 420, 422. 16 NJMisc 
301 

Pa —Public Service Commission of 
Commonwealth of Pennsylvania v 
Sinking Spring Water Co, 46 
Dauph Co 9 

Vt—Boguski V City of Winooski, 187 
A 808, 108 Vt 380 
67 C J p 1282 note 26 
Effect of creation of state board 
Statutes creating state health board 


with subordinate county and city de¬ 
partments was held not to take con¬ 
trol of water systems out of the 
hands of city so as to relieve it of 
duty to maintain pure water supply 
—Safransky v City of Helena, 39 P 
2d 644, 98 Mont 456—Campbell v 
City of Helena, 16 P 2d 1, 92 Mont 
366 

6. Mass —Horton v Inhabitants of 
North Attleboro, 19 NE2d 15, 303 
Mass 137 

NJ—Corpus Juris quoted in Seiden 
V Passaic Valley Water Commis¬ 
sion, 199 A 420, 422, 16 N J Misc 
301 

67 C J p 1282 note 27. 

7. N J —Corpus June quoted In Sei¬ 
den V Passaic Valley Water Com¬ 
mission, 199 A 420, 422, 16 N J 
Misc 301 

67 C J p 1282 note 28 
]5iability for contempt 
Pa—Public Service Commission of 
Commonwealth of Pennsylvania v 
Sinking Spring Water Co, 46 
Dauph Co 9 

8. NJ—Corpus Juris quoted in Sei¬ 
den V Passaic Valley Water Com¬ 
mission, 199 A 420, 422, 16 N J 
Misc 301 

! 67 C J p 1282 note 29 

9. ND—McGurren v. City of Fargo, 

66N.W2d 207. 
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that although a town may assume that water once 
inside a house would be used properly, and need 
not inspect inside the house, if the town knows 
that water supplied is to pass through a lead service 
pipe, It must supply water which will be potable 
after passing through the pipe It is no part of 
the duty of the consumer to investigate the water 
supply and ascertain possible sources of pollution ^2 

Where polluted water was permitted to pass into 
a city mam through a by-pass connection at a mill, 
any promise made by the mill company to remove 
such by-pass does not relieve the city from liability 
to users of such water.^^ h ;is no defense to a city 
that pollution resulted from its performance of a 
related governmental function One using a 
single supply line to get water from the city water 
main and another source may be liable for injuries 
resulting to a customer of the city from pollution of 
the city supply 

Notice. Complaints made to the health officers 
of the polluted condition of the water have been held 
to be at least some notice to the cityi® A statute 


WATERS §§ 311-^12 

requiring notice to the city of injuries suffered be¬ 
cause of a defect in public works has been held not 
to apply where a consumer contracted a disease 
from contaminated water furnished by the city 

§ 312. Actions 

a. In general 

b Persons liable and parties 
c Pleadings 

d. Evidence 

e. Trial and judgment 

f. Damages 

a. In General 

Notice or presentation of claim may be a condition 
precedent to an action against a municipality for injuries 
incident to the water supply. Such an action must be 
instituted within the time limited by statute. 

Requirements of notice and presentment of claim 
in tort actions, consideied generally in Municipal 
Corporations § 922 et seq, may be applicable to 
actions for injuries incident to the water supply,^® 
and where applicable must be satisfied.^® 


10 Mass —Horton v Inhabitants of 
North Attleboro, 19 N E 2d 15, 302 
Mass 137 

11 . Mass—Horton v Inhabitants of 
Noith Attleboro, supra 
12 Me —Hamilton v Madison Wa¬ 
ter Co . 100 A 659, 116 Me 157, Ann 
Cas 191SD 853 

NJ—Corpus Juris cited in Sciden v 
Passaic Valley Water Commission, 
199 A 420, 422, 16 NJMisc 301 

13. Wash—Roscoe v City of Ever¬ 
ett, 239 P 831, 136 Wash 295 

14. Vt—^Bogruski V City of Winoo¬ 
ski, 187 A 808, 108 Vt 380 

By-pass for fire purposes 
City was not exempt from liability 
for death from typhoid caused by 
drmking: city water polluted with riv¬ 
er water on ground that river water 
got in through by-pass which was 
maintained solely for fire-fightmg 
purposes, since negligence charged 
did not arise from use of by-pass for 
fire protection, but In supplying wa¬ 
ter for domestic purposes—^Boguski 
V City of Winooski, supra. 

15. Miss—Carey-Reed Co v. Farm¬ 
er, 192 So 48, 187 Miss 12 

Company held liable 
A corporation which used, in build¬ 
ing roads, large amounts of water 
from city water mams and from 
bayou, was bound to know that the 
bayou water was unfit for human 
consumption, and that greater pres¬ 
sure at pump end of the corporation's 
water line than at other end would 
result in forcing bayou water into the 
city water supply, and hence such 
corporation was liable on ground of 


negligence for illness caused by such 
pollution, which might have been 
avoided by installation of safety 
valve —Care> -Reed Co v Parmer, su¬ 
pra 

16 Ind —Pennsylvania R Co v Lin¬ 
coln Trust Co, 167 NE 721, 170 
NE 92 91 IndApp 28 

Mont —Satransky v City of Helena, 
39 P 2d 644, 98 Mont 456 
Wash—Roscoe v City of Everett, 
239 P 8U, 136 Wash 295 

17 Mont—Campbell v City of Hel¬ 
ena, 16 P 2d 1, 92 Mont 366 

IS Wash —^Dempsey v City of Seat¬ 
tle. 59 P 2d 923, 187 Wash 38 
Statute held inapplicable 

(1) Statute requiring notice within 
sixty days of injury by reason of any 
defect in bridge, street, road, side¬ 
walk, culvert, park, public grounds, 
ferryboat, or public works of any 
kind is not applicable to suit by one 
injured by drmking contaminated wa¬ 
ter—Safransky v City of Helena, 39 
P2d 644, 98 Mont 466—Campbell v 
City of Helena, 16 P 2d 1, 92 Mont 
366 

(2) The statute requiring filing of 
claim with officer and city within 
ninety days for injuries or damages 
resulting from dangerous or defective 
condition of any public property was 
inapplicable to plaintiff’s claim 
against city for permitting water of 
river which it had diverted for con¬ 
siderable length of time to again flow 
into lake thereby damaging plaintiff's 
plant for extraction of chemicals 
from subsurface of lake —Natural 
Soda Products Co v City of Los An¬ 
geles, 143 P 2d 12, 23 Cal 2d 193, ceiv- 
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tiorari denied City of Los Angeles v 
Natural Soda Products Co, 64 S Ct 
790. 321 US 793, 88 L Ed 1082, re¬ 
hearing denied 64 S Ct 942, 322 XT S 
768, 88 LEd 1504 

19. Wash—^Dempsey v City of Se¬ 
attle, 59 P2d 923, 187 Wash 38 

Sufficiency of notice 

Where notice to city with respect 
to plaintiff’s claim for damages from 
flooding of basement of building oc¬ 
cupied by plaintiff when leak devel¬ 
oped in cutoff pipe leading from city 
water main described plaintiff’s gen- 
eial grievance, as set out in peti¬ 
tion, against city and in a general 
way apprised city of time, place, and 
extent of alleged injury, notice was 
sufficient, and there was no fatal 
variance between notice and petition 
—City of Tallapoosa v Goebel, 10 S E 
2d 201, 63 GaApp 1 

Claim held filed with appropriate offi¬ 
cer 

Cal—^Natural Soda Products Co v 
City of Los Angeles, 143 P 2d 12, 23 
Cal 2d 193, certiorari denied Citv 
of Los Angeles v Natural Soda 
Products Co, 64 SCt. 790, 321 U 
S 793, 88 LEd 1082, rehearing de¬ 
nied 64 set 942, 322 US 768, 88 
LEd 1594. 

Tune of notice or filing of claim 

(1) The cause of action for dam¬ 
age by water escaping from a broken 
water mam accrued when the main 
broke and was barred when notice 
was not filed within six months as 
required by city charter—^National 
Lead Co v City of New York, CC 
ANT., 48 F.2d 914. 
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Limitations The action must be instituted within 
the time limited by statute .20 Where the injury 
complained of is a negligent laymg of mains and 
pipes, the cause of action accrues at, and the statute 
of limitations runs from, the date of such laying ,21 
and the fact that the extent of the resulting damage 
does not become at once apparent is immaterial 22 

b. Persons Liable and Parties 

Water companies are liable only for their own negli¬ 
gence A city le not a necessary party to a consumer's 
suit for fire loss based on the city's contract with a water 
■company 

A water company is liable only for its own 
negligence 22 Where a construction company has 
contracted with the water company to guard all 
excavations, the construction company may be held 
liable for injuries resulting from a failure properly 
to guaid excavations 24 It has been held, m a 
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jurisdiction which permits a consumer to sue the 
water company for its failure to provide the water 
pressure required by its contract with the city, for 
fire prevention, that the city need not be made a 
party defendant 25 

c. Pleadmgs 

In an action for injuries incident to a public and 
municipal water supply, the complaint must state a 
cause of action, and matters of defense must be pleaded 
in the answer 

Applying the general rules, the complaint or peti¬ 
tion must state a cause of action,26 and must be 
reasonably definite and certain 27 in an action 
based on the negligence of a water company, the 
complaint must show the existence of such negll- 
gence,28 set out the duties of defendant,29 allege 
damages,29 allege that the negligence of defendant 
was the proximate cause of the injury complained 


(2) Cause of action for damag-e by- 
water escaping- from broken water 
main accrued when mam broke and 
■was barred against city not notided 
within 30 days thereafter, even if 
-claim -was filed within 30 days after 
damage was discoverable-—Dempsey 
v City of Seattle. 69 P 2d 923, 187 
Wash 38 

(3) Plaintiffs claim against city 
for permitting water of river which 
It had diverted f-or considerable 
length of time to again flow into lake 
thereby damaging plaintiffs plant for 
extraction of chemicals from subsur¬ 
face of lake w^as filed within six 
months after the ''occurrence from 
which the damage arose/’ as required 
by city charter, where it appeared 
that city opened gates in its dam in¬ 
termittently beginning on February 6 
until the last day of June, that water 
reached its peak in May and did not 
entirely disappear until some time in 
September, and that plaintiff's claim 
was filed on December 30 —Natural 
Soda Products Co v City of Los An¬ 
geles. 143 P2d 12, 23 Cal 2d 193, cer¬ 
tiorari denied City of Los Angeles v 
Natural Soda Products Co, 64 S Ct 
790, 321 US 793, 88 LEd 1082, re- 
heaiing denied 64 S Ct 942, 322 XJ 
€ 768, 88 LEd 1594 

(4) Where lessee of lake bed prop- 
-erty brought action against city for 
damages caused by inundation of lake 
bed by negligent operation of aque¬ 
duct system, although statutory claim 
might have been filed with city as 
late as six months from time wateis 
m lake bed dissipated, filing of claim 
before dissipation of waters did not 
preclude maintenance of action — 
Natural Soda Products Co v City 
of Los Angeles, 240 P.2d 993, 109 Cal 
App 2d 440 

ZQ, Action held timely 

•CaL—Natural Soda Products Co v 


City of Los Angeles, 143 P 2d 12, 
23 Cal 2d 193, certiorari denied City 
of Los Angeles v Natural Soda 
Products Co, 64 S Ct 790. 321 US 
793, 88 LEd 1082, rehearing de¬ 
nied 64 set 942, 322 US 768. 88 
LEd 1694 

21. Tex—^Houston Water-Works Co 

V Kennedy, 8 SW 36, 70 Tex 233 
67 C J p 1282 note 38 

22. Tex—^Houston Water-Works Co 

V Kennedy, supra. 

23. N T —Monomoy Co v City of 
New York, 132 NTS 438 

24. Ind—Manon County Const Co 

V Claycomb, 98 NE 744, 62 Ind 
App 681 

67 C J p 1282 note 35 

25. Ky—^Tobin v Frankfort Water 
Go, 164 SW 956, 158 Ky 348— 
Kenton Water Co v Glenn, 133 S 
W 573, 141 Ky 629 

26. U S —Sraillie V Continental Oil 
Co, DC Colo, 127 FSupp 608 

67 C J p 1283 note 42 
Pleadmgs held sulSoieiLt 
Fla—City of Blountstown v. Florida 
Public Utilities Co, 24 So 2d 238, 
156 Fla. 721 

Ga—City of Tallapoosa v, Goebel, 10 
SE2d 201, 63 GaApp 1 
Neb—Harms v City of Beatrice, 6 
NW2d 287, 142 Neb 219, 142 ALR 
239 

27. Ga—City of Tallapoosa v Goe¬ 
bel, 10 SE2d 201, 63 GaApp 1 

Complaint held sufficient 

In action against city for damages 
I from flooding of basement of building 
occupied by plaintiff when leak de¬ 
veloped in cutoff pipe leading from 
city water mam, where act of neg¬ 
ligence alleged in one paragraph of 
petition was a nonfeasance and act 
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of negligence alleged In another par¬ 
agraph was a misfeasance, petition 
was not subject to special demurrer 
on grounds of indefiniteness and un¬ 
certainty, where there was a subse¬ 
quent allegation that damage to 
plaintiff’s property was direct and 
proximate result of defendant’s neg¬ 
ligence as alleged, which subsequent 
allegation was a general allegation of 
negligence —City of Tallapoosa v 
Goebel, supra 

28 Cal —Bourie v Spring Valley 
Water Co, 97 P 630, 8 Cal App 
688 

Pa—^Elkins v Philadelphia Suburban 
Water Co , Com PI, 70 Montg Co 
127 

Notice 

Injured pedestrian’s complaint al¬ 
leging that water company negligent¬ 
ly failed to maintain the portion of a 
street occupied by unused water me¬ 
ter box between sidewalk and curb or 
immediately adjacent thereto m rea¬ 
sonably safe condition for travel of 
pedestrians implied notice to water 
company for a sufficient time in 
which to remedy the defect or negli¬ 
gence In not discovering the defect, 
if water company had duty to main- 
tam the adjoining strip of land —Bir¬ 
mingham Water Works Co y. Walker, 
8 So 2d 827, 243 Ala. 149 

29. Ky—^Mountain Water Co v Da¬ 
vis, 241 SW 801, 195 Ky. 193 

Complaint held sufficient to show 
duty of defendant —Birmmgham Wa¬ 
ter Works Co. y Walker, 8 So 2d 827, 
243 Ala. 149 

30. N.T—Thompson y. City of New 
York. 133 NTS. 934, 74 l£isc 271 

Pa—Burkholder y. Philadelphia Sub¬ 
urban Water Co., Com.Pk* 4X Del, 
Co 222. 
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of,and in some jurisdictions it has been held that 
It must show plaintiffs freedom from contributory 
negligence 32 Plaintiff is not bound to plead his 
evidence 33 In an action for death from drinking 
polluted water furnished by the city, plaintiff is not 
bound to specify the cause or place of the pollu¬ 
tion 34 If the water became polluted, and the city, 
on knowledge thereof, notified the users to boil the 
water, such matter is affirmative defense,35 and 
plaintiff IS not required to negative such matter by 
his complaint.33 It is unnecessary to allege that 
the consumer's contract with the water company had 
been made in compliance with the rules and regula¬ 
tions as a state public service commission 37 if lia¬ 
bility for failure to supply sufficient water or pres¬ 
sure to extinguish a fire is based on the water com¬ 
pany's contract with the municipality, the complaint 
must allege a breach of contract 38 Where con¬ 
tributory negligence is a defense, it must be pleaded 
in the answer.39 


WATERS § 312 

IssueSj proofj and variance. Under general rules, 
only evidence which is within the issues made by 
the pleadings is admissible 40 If there is a substan¬ 
tial variance between the complaint and the proof 
adduced m support thereof, plaintiff cannot re¬ 
cover. 41 

d. Evidence 

The plaintiff has the burden of proving all matters 
essential to recovery by a preponderance of the evidence. 
In a proper case the doctrine of res ipsa loquitur may 
be invoked. 

Following the general rules, plaintiff has the bur¬ 
den of proof as to matters necessary to his recov¬ 
ery ,42 for example, when such are relied on as a 
basis for recovery, he has the burden of proving 
a contract to furnish water to fight fire, and its 
breach,43 the negligence of defendant m construct¬ 
ing, maintaining, or repairing its piping system ,^4 
and that defendant's negligence was the proximate 
cause of his injury 45 Plaintiff must also prove his 


51. Fla.—^Woodbury v Tampa Water 
Works Co, 49 So 656, 57 Fla 243, 
249, 21 LR A,NS , 1034 
67 C J p 1283 note 46 

32. Cal —Boune v Spring Valley 
Water Co, 97 P. 630, 8 Cal App 
588 

•67 C J p 1283 note 47. | 

33. Tex —City of Comanche v HofC i 
& Harris, Civ App, 170 SW 135 

34. Wash —^Aronson v City of Ever- ' 
ett, 239 P 1011, 136 Wash 312 

35. Wash —^Aronson v City of Ever¬ 
ett, supra 

36. Wash —^Aronson v City of Ever¬ 
ett, supra 

37. Ala —Alabama Water Co v Wil¬ 
son, 107 So 821, 214 Ala 364 

67 C J p 1283 note 52 

38. Ky —Pineville Water Co v 
Bradshaw, 266 S W 2d 306 

39. La—Howard v Great Am In- 
dem Co, App, 36 So 2d 881, decree 
amended, rehearing denied, 37 So 2d 
463 

jFlea held sufitcieut 

In pedestrian's action against wa¬ 
terworks company for injuries sus¬ 
tained when pedestrian fell into side¬ 
walk hole adjacent to water meter 
box, allegation in company's answer 
.that pedestrian was guilty of negli¬ 
gence proximately contributing to 
accident In that pedestrian knew or 
should have known of hole by reason 
rof having lived in neighborhood for 
many months and having walked on 
sidewalk dally and that pedestrian 
would have seen and avoided hole had 
fhe been exercising ordinary care was 
sufficient plea of contributory negli- 
.gence—Howard v Great Am Indem. 
Co, supra 

4D. Ohio.—(BCeyanan y. City of Belle¬ 


vue, 108 NB2d 161, 91 Ohio App 
321 

Evidence held admissible under plead., 
mgs 

In action against city for death of 
resident from typhoid fever allegedly 
caused by drinking impure city water, 
evidence as to absence of any sick¬ 
ness among hotel and cottage patrons 
who drank water taken from alleg¬ 
edly contaminated creek at point 
near city's intake was properly ad¬ 
mitted to disprove alleged source of 
disease —Stoker v Ogden City, 54 P 
2d 849, 88 Utah 389 

Bvidence held Inadmissible under 
pleadings 

(1) In suit for damages from ty¬ 
phoid fever allegedly caused by drink¬ 
ing water furnished by defendant, ad¬ 
mitting testimony relating to analy¬ 
sis of milk furnished by third per¬ 
sons, notwithstanding witness testi¬ 
fied he made no analysis for typhoid, 
was error, since evidence was beyond 
issues —Cady Lumber Co v Fain, C 
C A Ariz, 66 F 2d 644, certiorari de¬ 
nied Fain V Cady Lumber Co , 64 S 
Ct 92, 290 US 674, 78 L Ed 582 

(2) Evidence of damages not alleg¬ 
ed was not admissible 

Mass —Gordon v City of Medford, 
117 HE 2d 284 ' 

Ohio—Heyman v City of Bellevue, 
108 HE 2d 161, 91 Ohio App 321 

41. N" J —Jones v Mt Holly Water 
Co. 98 A 860, 87 N JLaw 106 

67 C J p 1283 note 63. 

42. Ky—^Prestons'burg Water Co v 
Dingus, 111 SW2d 661. 271 Ky 
240, followed m Prestonsburg Wa¬ 
ter Co V Neeley, 111 SW2d 665, 
271 Ky 247 

67 C J p 1283 note 65. 
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43. Ariz—^Warren Co v Hanson, 150 
P 238, 17 Ariz 252 

44. Ohio —Taphorn v City of Cin¬ 
cinnati, 122 NE 2d 307. 162 Ohio St 
454—^Republic Light & Furniture 
Co v City of Cincinnati, 127 NE 
2d 767, 97 Ohio App 532 

Pa —Peskin v Philadelphia Subur¬ 
ban Water Co, Cora PI, 35 Del Co 
413 

Tex—Pans v. Tucker, Civ App , 93 
SW 233. 

Knowledge of defect 

Customer suing for damages caus¬ 
ed by water escaping from defective 
meter was required to show that city 
maintaining water system had knowl¬ 
edge of defect—City of Richmond v 
Hood Rubber Products Co, 190 SE 
95, 168 Va 11 
Standard of care 

Customer suing for damages caus¬ 
ed by water escaping from defective 
meter had burden of proving what 
common usage required in such cas¬ 
es as standard of ordinary care, and 
also of proving that city failed to 
measure up to that standard —City of 
Richmond v Hood Rubber Products 
Co , supra. 

45. Ohio—^Republic Light & Furni- 
I ture Co V City of Cincinnati, 127 

NE2d 767, 97 Ohio App 532— 
Cincinnati & Suburban Bell Tel 
Co V City of Cincinnati, 85 N B 2d 
393, 84 Ohio App 521 
Tex—City of Wichita Falla v 
Swartz, Civ App, 57 S W 2d 236 
Absolute precision not required 
In aetion against city for injuries 
sustained by four-year-old boy when 
he fell into excavation dug without 
knowledge of occupants of premises, 
by city water department's employees 
on premises occupied by boy's parents 
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damag^es In some jurisdictions, defendant has the 
burden of proving plaintifFs contributory negli¬ 
gence 

In those jurisdictions where the water company 
is liable to the consumer on its contract with the 
city to provide water to fight fires it has been held 
that the burden of proof is on plaintiff to prove 
that the water company failed to supply water in 
the quantity called for by its contract with the 
city,^^ and that but for such failure plaintiff’s prop^ 
erty could have been saved from destruction 

In an action for injuries from impure water fur¬ 
nished for drinking purposes, plaintiff must establish 
by a fair preponderance of the evidence three prop¬ 
ositions, namely, that the sickness from which he 
suffered was contracted from the use of the water 
furnished by defendant,50 that defendant was guilty 
of negligence in supplying him with such contam¬ 
inated water,51 and that plaintiff exercised due care 
on his part and was not guilty of contributory negli- 
gence.5^ However, plaintiff is not required to prove 
by positive testimony and with absolute certainty 
that the injury was caused by impure water fur¬ 
nished by the water company,5 3 since the burden 
of proof IS satisfied by proving facts and circum¬ 
stances from which it might reasonably appear that 
the drinking water was the piobable efficient cause 
of the injury 54 It is only where it appears that the 


injuiies were occasioned by one of two causes, for 
one of which defendant is responsible, but not for 
the other, that plaintiff must prove such facts and 
circumstances as will exclude the equal probability 
of the injury having resulted from the cause for 
which defendant is not liable 55 

Presumptions In an action against a water com¬ 
pany for negligently causing the death of a person 
found dead in one of its excavations, the presump¬ 
tion against contributory negligence has been recog¬ 
nized 56 

Res ipsa loquitur Invoking the rule res ipsa 
loquitur, it has been held that the breaking of a 
tank appurtenant to a waterworks system proves 
negligence in the absence of proof that such was 
caused by the wrongful act of a third person or an 
act of God ,57 the bursting of a water main58 which 
was under great pressure^^ has been held to be of 
itself evidence of negligence m maintaining it The 
presence of sand in a customer’s plumbing system 
supplied exclusively by a company’s mains has been 
held evidence of negligence.^o However, the doc¬ 
trine has been held inapplicable when the facts do 
not permit an inference that the injury was caused 
by the company’s negligence,®^ or where the cause 
of damage is established,®^ or where the instrumen¬ 
tality involved was not in defendant’s exclusive con¬ 
trol It has been held that when the doctrine is 


and negligently left unguarded, proof 
of precisely what act or movement 
of the boy or his playmates immedi¬ 
ately preceded the fall was not neces¬ 
sary to warrant recovery —Sample v 
City of Melrose, 43 NB2d 665, 312 
Mass 170 

46 Okl —City of Okmulgee v Wall, 
144 P2d 103, 193 Okl 333 
Pa —Burkholdei v Philadelphia Sub- 
ui ban Water Co , 41 Del Co 222 

47. La —Howard v Great Am In- 
dem Co, App, 86 So 2d 881, decree 
amended, rehearing denied 37 So 2d 
463 

43. Fla—Tampa Waterworks Co v 
Mugge, 53 So 943, 60 Fla 363 
67 C J p 1284 note 64 

43. Fla—Tampa Waterworks Co v 
Mugge, supra 

50. Utah —Corpus Joris cited in 
Stoker v Ogden City, 64 P.2d 849, 
853, 88 Utah 389 

67 C J p 1283 note 69 

51. Me—Hamilton v. Madison Wa¬ 
ter Co, 100 A 659, 116 Me 157, Ann 
Cas 19X8D 863 

Utah —Stokei v Ogden City, 54 P 2d 
849, 88 Utah 389 

62. Me—Hamilton V Madison Water 
Co, 100 A 659. 116 Me 157, Ann 
Cas 1018D 853. , 


53 Me —Hamilton v Madison Water 
Co, supra 

67 C J p 1283 note 61 

54 Me —Hamilton v Madison Water 
Co, supra 

67 C J p 1283 note 62 

55 Me —Hamilton v Madison Water 
Co„ supra. 

67 C J p 1284 note 63 

56. NJ—McManus v. New Jersey 
Water Co, 91 A 2d 868, 22 N J Su¬ 
per 253. 

57. WVa—Jackson v City of Park¬ 
ersburg, 81 SE 659, 74 WVa- 37 

67 C J p 1277 note 76. 

58. Cal—^Juchert v California Wa¬ 
ter Service Co, 106 P 2d 886, 16 
Cal 2d 500 

59. Wash —Rainier Heat & Power 
Co V City of Seattle, 193 P 233, 
113 Wash 95 

60. NJ—Seiden v Passaic Valley 
Water Commission, 199 A 420, 16 
NJMisc 301 

TTnnsual occuneiLce 

The presence of excessive sand in 
water furnished to subscriber by a 
public Quasi corporation was an “un¬ 
usual occurionce" which would make 
the doctrine of res ipsa loquitur ap¬ 
plicable in subscriber's action for 
damage to plumbing system—Seiden 
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V Passaic Valley Water Commission, 
supra 

61. Ill —Wilson V East St Louis & 
Interuiban Water Co, 15 NB2d 
699, 295 Ill App 603 
Me —Great Atlantic & Pacific Tea 
Co V Kennebec Water Dist, 34 A 
2d 729, 140 Me 166 

Ohio—Republic Light & Furnituie 
Co V City of Cincinnati, 127 NE 
2d 767, 97 Ohio App 632 
Doctrine held inapplicable 

In action against water compaus' 
for injuries sustained when pedestri¬ 
an stepped on manhole cover in dirt 
sidewalk and fell when it tilted, 
where company's employee had that 
day left cover in a tilted position and 
a third person shortly thereafter 
pushed it down into place, fact that 
company did not examine cover be¬ 
tween time when third person pushed 
It down and when accident happened 
nine hours later did not give rise to 
inference of negligence —^Wilson v 
Bast St Louis & Intel urban Water 
Co, 15 NE 2d 599, 295 III App 603 

62y Va—City of Richmond v Hood 
Rubber Products Co, 190 S E 95, 
168 Va 11 

63. Tex—City of Bryan v Jenkins, 
Civ App, 247 S W 2d 926, error re¬ 
fused no reversible error 
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applied It produces merely an inference of negli¬ 
gence®^ which does not shift the burden of proof, 
which IS not conclusive on the trier of fact,®® and 
which may be rebutted,®*^ but it may be sufficient 
to make a prima facie case which will prevent dis¬ 
missal ®® 

Admissibility In an action for damages arising 
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from a public or municipal water supply, any evi¬ 
dence which IS competent, relevant, and material is 
admissible ®9 

Weight and sufficiency Following the general 
rule, the party having the burden of proof must 
prove the issues of fact by a preponderance of the 
evidence It has been held, in an action for dam- 


64. SD—Midwest Oil Co v City of 
Aberdeen, 10 NW2d 701, 69 S D 
343 

65- NT —George Foltis, Inc , v City 
of New York, 38 N E 2d 455, 287 N 

Y 108, 163 AL R 1122 

66. S D —Midwest Oil Co v City of 
Aberdeen, 10 NW2d 701, 69 S D 
343 

67, N Y —George Poltis, Inc , v City 
of New York, 38 N E 2d 455, 287 N 

Y 108, 153 AL.R 1122 

68, NY —George Foltis, Inc , v City 
of New York, supra. 

3affect of otker facts 

In action against city for damages 
from broken water main, wberein 
plaintiff produced no evidence of 
cause of break or negligence in con¬ 
struction or maintenance of mam, but 
relied on res ipsa lociuitur rule tor 
inference or presumption of negli¬ 
gence, fact that bleak occurred in 
water mam which had been buried m 
ground for several years weakened 
probative value of evidence of break 
m mam, but did not completely de¬ 
stroy such value —George Foltis, Inc, 
V City of New York, supra 

69 . fivideiLoe held admissible 

(1) Evidence of other nearby leaks 
m water mam—Stem v Louisville 
'Water Co , Ky , 249 S W 2d 750—Fels- 
way Shoe Corp v Louisville Water 
Co, 223 SW2d 875, 311 Ky 259 

(2) Evidence of complaints about 
taste and odor of water, on Question 
of negligence, in view of development 
of facts when evidence was offered 
—Safransky v City of Helena, 39 P 
2d 644, 98 Mont 456 

(3) In action for damages by one 
contracting typhoid fever from drink¬ 
ing contaminated water from city's 
water system, evidence of presence of 
bacilli coll in water after plaintiff 
became ill was admissible as tending 
to show source of bacilli causing ill¬ 
ness, in view of evidence concerning 
relation between bacilli coli and ty¬ 
phoid bacilli—Safransky v City of 
Helena, supra 

(4) In action against city for death 
resident from typhoid fever, alleg¬ 
edly caused by drinking impure city 
water, city's evidence tending to show 
probable source of infection at two 
eating houses was properly admitted 
■as tending to illuminate source of in¬ 
fection—Stoker v Ogden City, S4 
P2d 849, 88 Utah 389. 


(5) Other evidence held admissible 
see 67 C J p 1284 note 68 [a] 

Evidence held inadmissible 

(1) Evidence of other breaks in wa¬ 
ter mam at places remote from plain¬ 
tiff's property—Stem v Louisville 
Water Co. Ky. 249 SW2d 750 

(2) In action by owners of farm 
against city for damages to farm 
allegedly caused by improper con¬ 
struction of pipe line through farm to 
reservoir where there was no evidence 
indicating any possible damage to 
farm north of highway, evidence of 
value of portion of farm north of 
highway was inadmissible—Heyman 
V City of Bellevue. 108 NE2d 161, 91 
Ohio App 321 

(3) In action against city to re¬ 
cover damages to plaintiffs' land re¬ 
sulting fi om water leakage from pipe 
line across plaintiffs' realty, grant 
ot right of way instiument under 
which city obtained easement, al¬ 
though easement contained provision 
that damages were to be determined 
by arbitration, was admissible in ab¬ 
sence of showing that either party at 
any time tried to avail himself of 
rights under arbitration clause —City 
of Okmulgee v Shelton, 240 P 2d 764, 
206 Okl 22 

(4) In suit for damages from ty- 
I phoid fever allegedly caused by water 

furnished by defendant, testimony re- 
I garding analysis of milk furnished 
by third persons when witness stated 
he made no analysis for typhoid — 
Cady Lumber Co v Fain, CCA Ariz , 
65 F2d 644, certiorari denied Fam v 
Cady Lumber Co , 54 S Ct 92, 290 U S 
674, 78 LBd 582 

(6) Other evidence held inadmissi¬ 
ble —Prinzi V City of Easton, Pa 
Com PI, 24 Leb.LJ 271—-67 CJ p 
1284 note 68 [b] 

70 Evidence held suficieiit 

(1) To support finding, verdict, or 
judgment for plaintiff I 

Aia—Birmingham Water Works Co 
V Walker, 8 So 2d 827, 243 Ala 149 
Cal—Natural Soda Products Co v 
City of Los Angeles, 143 P 2d 12, 
23 Cal 2d 193, certiorari denied City 
of Los Angeles v Natural Soda 
Products Co, 64 S Ct 790, 321 U S 
793, 88 LBd 1082, rehearing denied 
64 set 942, 322 US 768, 88 L Ed 
1694 —Juchert v California Water 
Service Co, 106 P 2d 886, 16 Cal 2d 
500 

Ga—City of Tallapoosa v. Goebel, 10 
S E 2d 201. 63 Ga App 1. 
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Ill —Frye v East St Louis & Inter- 
urban Water Co , 14 N E 2d 263, 294 
Ill App 468 

Tnd —Indianapolis Water Co v 
Schoenemann, 20 NE2d 671, 107 
IndApp 308 

Iowa —Dougherty v. Sioux City, 66 N 
W 2d 275 

67 C J p 1284 note 70 [al (8) 

(2) To support recovery by plain¬ 
tiff for injuries from impure water 
supplied for domestic purposes 
Mont—Safransky v City of Helena, 

39 P2d 644, 98 Mont 456 
Vt—Boguski V City of Winooski, 
187 A 808, 108 Vt 380 
67 C J p 1284 note 70 [a] (7) 

(3) To establish prima facie case 
Ky—Stem v Louisville Water Co, 

249 S W 2d 750—Felsway Shoe 
Corp V Louisville Water Co, 223 
S W2d 875, 311 Ky 259 
N Y —Layer v City of Buffalo, 8 N 
E 2d 307, 274 NY. 135, tollowed in 
Remo V City of Buffalo. 298 N Y S 
158, two cases, 251 App Div 779, 
and Santino v City of Buffalo, 298 
NYS 159, 251 AppDiv 779 
67 C J p 1284 note 70 [a] (6) 

(4) To show defendant was negli¬ 
gent 

Cal —Gerdes v Pacific Gas & Electric 
Co, 27 P2d 365, 219 Cal 459. 90 A 
LR 1071 

Ga—City of Tallapoosa v. Goebel, 10 
S E 2d 201, 63 Ga App 1 
Mass—Buono v City of Boston, 194 
NE 658 

J —Seiden v Passiac Valley Water 
Commission, 199 A. 420, 16 N J 
Misc 301 

NY—Central Park Plaza Corp v 
City of New York, 26 N Y S 2d 241. 

67 C J p 1284 note 70 [a] (9-) 

(5) To show defendant's negligence 
was proximate cause of injury 

Cal —Lummus v City of Vernon, 97 
P2d 838, 36 Cal App 2d 369 
NY—Central Park Plaza Corp v 
City of New Yoik, 26 N Y S 2d 241. 
Okl—City of Henryetla v Runyan, 
249 P 2d 425, 207 Okl 300 
67 CJ p 1284 note 70 Ea3 (2) 

(6) To show plaintiff not gruilty of 
contributory negligence —Russell v 
City of Grandview, 236 P 2d 1061, 39 
Wash 2d 551 

(7) To show other matters 

—Birmingham Water Works Co 
V Walker, 8 So 2d 827, 243 Ala 
149. 

IN' J —Seiden v. Passaic Valley Water 
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ages from the breaking of a water main, that much 
evidence of negligence should not be required of 
plaintiff, who is in no position thoroughly to in¬ 
vestigate the cause of the break, since evidence 
must be weighed according to the respective power 
of parties to prove or contradict matters in issue.^^ 

e. Trial and Judgment 

In actions involving damages incident to a public or 
municipal water supply, questions of fact should be 
submitted to the Jury under proper instructions from the 
court. 


94 C.J.S. 

General rules as to trial and judgment apply in 
actions involving injuries incident to a water sup¬ 
ply 72 

Questions of law and fact. The weight and pro¬ 
bative effect of evidence,73 and the credibility of 
witnesses,74 are for the jury. Where the evidence 
IS sufficient to present an issue of fact, whether de¬ 
fendant is liable generally ,75 whether defendant 
was negligent,75 whether such negligence was the 


Commission, 199 A. 420, 16 NJ 
Mi€c 301 

S D —Midwest Oil Co v City of Aber¬ 
deen, 10 NW2d 701, 69 SD 343 
Utah—Beagley v. U. S Gypsum Co, 
236 P2d 783 

Va—City of Portsmouth v Culpep¬ 
per, 64 SE2d 799, 192 Va 362 
Wash—Amick v Flash, 251 P 2d 172, 
41 Wash 2d 666 
67 CJ p 1284 note 70 [a] 

EvldMLoe held InsxLfflclezLt 

(1) To support finding, verdict, or 
Judgment for plaintiff 
Ga—Georgia Power & Light Co v 
Baxter, 171 SE 309, 47 GaApp 
727 

Ky—Prestonsburg Water Co v 
Dingus, 111 SW2d 661, 271 Ky 
240, followed in Piestonsburg Wa¬ 
ter Co V Neeley. Ill SW2d 665, 
271 Ky 247 

Ohio—Heyman v City of Bellevue, 
108 NB2d 161, 91 Ohio App 321 
67 Cjr p 1284 note 70 [b] (7) 

C2) To show negligence of defend¬ 
ant 

Mass—Gerard v City of Boston, 13 
NE2d 415, 299 Mass 488 
Mich—A J Brown & Son v City of 
Grand Bapids, 261 NW 561, 265 
Mich 465 

Ohio —Taphorn v City of Cincinnati, 
122 NE 2d 307, 162 Ohio St 454 
Utah —Beagley v U S Gypsum Co , 
209 P2d 760, 116 Utah 337 
Va—City of Richmond v Hood Rub¬ 
ber Products Co. 190 SE 95, 168 
Va 11 

67 C J p 1284 note 70 [b] (1), (3) 

(3) To show that defendant’s neg¬ 
ligence was proximate cause of inju¬ 
ry 

La —Coyle v Gulf Public Service 
Co, 155 So 252, 179 La 867 
Ohio —Republic Light & Furniture 
Co v City of Cincinnati, 127 NE 
2d 767, 97 Ohio App 532 
Okl—Runyan v City of Henryetta, 
280 P 2d 712—City of Henryetta v 
Runyan, 249 P 2d 425, 207 Okl 300 
Tex—City of Bryan v Jenkins, Civ 
App , 247 S W 2d 926, error refused 
no reversible error 
67 C J p 1284 note 70 [bj (4), (6). 

(4) To show other matters 
La —Coyle v Gulf Public Service 
Co, 166 So 262, 179 La. 867. 


Me —Olsen v Portland Water Dist, 

107 A 2d 480 

Ohio —^Republic Light & Furniture 

Co v City of Cincinnati, 127 NE 

2d 767, 97 Ohio App 632. 

67 C J p 1284 note 70 [b]. 
CirctunstaiLtLal evidence 

(1) Circumstantial evidence would 
justify verdict against city for death 
by typhoid allegedly caused by drink¬ 
ing city water polluted by water from 
river, if there could be drawn there¬ 
from rational inference that such wa¬ 
ter was source of infection, and while 
something more than possibility, sus¬ 
picion, or surmise must be created in 
minds of jurors it is sufficient if ex¬ 
istence of such fact IS made more 
piobable hypothesis when considered 
with reference to possibility of oth¬ 
ers, and reasoning to be employed is 
that of ordinarily intelligent under¬ 
standing—Boguski V City of Win¬ 
ooski, 187 A 808, 108 Vt 380 

(2) In action against city for dam¬ 
ages by one contracting typhoid fev¬ 
er from drinking contaminated water 
from city’s water system, circumstan¬ 
tial evidence that water contained 
typhoid bacilli was sufficient —Saf- 
ransky v City of Helena, 39 P 2d 644, 
98 Mont 456 

(3) Where user of public sidewalk 
was found dead from rupture of heart 
vein in excavation across public side¬ 
walk, the causal relation between his 
fall into excavation and water com¬ 
pany’s failure to guard excavation 
properly might be shown by circum¬ 
stances pointing to a reasonably 
probable relation between the two, so 
strong that jury might properly, on 
ground of probability, rather than 
certainty, exclude inference favorable 
to defendant—McManus v New Jer¬ 
sey Water Co, 91 A 2d 868, 22 N.J 
Super 253 

71- NT—Layer v City of Buffalo, 8 
NE2d 307, 274 NT 135, followed 
in Remo v City of Buffalo, 298 N 
TS 158, two cases, 251 App Div 
779, and Santino v City of Buffalo, 
298 NTS 159, 251 App Div 779 

72. Cal—^Natural Soda Products Co 
V City of Los Angeles, 240 P 2d 993, 
109 Cal App 2d 440 

Mass —Suburban Land Co. v. Town of 
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Billerica, 49 NE2d 1012, 314 Mass, 
184, 147 ALR 660, 

Findings 

(1) Where lessee of lake bed prop¬ 
erty brought action for damages 
caused by inundation of lake bed by 
negligent operation by city of its 
aqueduct system, finding that city 
had or had not been guilty of negli¬ 
gent engineering practice in failing 
to construct sufficient headwater stor¬ 
age was without legal effect when su¬ 
preme court in lessor's suit for in¬ 
junction had ruled that city owed no 
duty to lessee to construct additional 
headwater surface storage facilities. 
—^Natural Soda Products Co v City 
of Los Angeles, 240 P,2d 993, 109 CaL 
App 2d 440 

(2) A finding that the failure of a 
city to shut off water from a broken 
main for over an hour after notice of 
the break was negligence was not 
erroneous as a matter of law —Mon- 
omoy Co v. City of New Tork, 132 
NTS. 438 

73. Utah—Stoker v Ogden City, 64 
P2d 849, 88 Utah 389 

Canse of typhoid fever 

In action for death of consumer 
from typhoid fever, weight and pro¬ 
bative effect of evidence tending to 
show another probable source of in¬ 
fection are for the jury—Stoker v 
Ogden City, supra. 

74. Ky—Lutz V Louisville Water 
Co, 163 SW2d 29, 291 Ky 31 

Testamooiy held Bufflcleut for Jury 
Ky—Lutz V Louisville Water Co•^ 
supra. 

76. Ga—City of Tallapoosa v. Goe¬ 
bel, 10 SB 2d 201, 63 GaApp 1 
Ky—Shell v Town of Evarts, 178 S. 

W2d 32, 296 Ky 602 
Mo —^Martin v. Springfield City Water 
Co, App, 128 S.W2d 674 
NC—Sink V City of Lexington, 20Q 
SE 4, 214 NC 648 
67 CJ. p 1284 note 70 [a] (3). 

78, Ky—Shell v Town of Evarts, 
178 S W,2d 32, 296 Ky 602 
Mass —Sample v City of Melrose, 43 
NE2d 665, 312 Mass 170 
Mont—Safransky v City of Helena, 
39 P 2d 644, 98 Mont 456 
N J.—McManus v. New Jersey Water 
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cause of the injury ,^7 whether plaintiff was guilty breached, ^3 are questions for the jury. The court 

of contributory negligence,'^^ whether defendant may, where proper, direct a verdict, or order a non- 

had constructive, if not actual, notice of the pollu- suit 
tion of the water supply,*^9 or of other defects or 

dangers whether plaintiff is entitled to dam- Instructions Following the general rules, the 
ages,SI or, when the action is based on contract, court should give appropriate instructions govem- 
whether the alleged contract existed,S2 and was ing the law of the case.ss 


Co, 91 A 2d 868, 22 N J Super 253 
—Walsh V Hackensack Water Co , 
181 A 422, 13 NJMisc 815 
SD—ICirkegaard v City of Sioux 
Falls, 8 NW2d 862, 69 S D 214 
■Tenn—City Water Co v Butler, 251 
S W 2d 433, 36 Tenn App 65 
Utah—Stoker v Ogden City, 64 P 
2d 849, 88 Utah 389 

Vt —Boguski V City of Winooski, 
187 A 808, 108 Vt 380 
Va—City of Portsmouth v Culpep¬ 
per, 64 SE2d 799, 192 Va 362 
Wash —Russell v City of Grandview, 
236 P2d 1061, 39 Wash 2d 551 
•67 C J P 1285 notes 73, 79 [b] (1) 

77. NJ—McManus v New Jersey 
Water Co, 91 A 2d 868, 22 NJ Su¬ 
per 253 

Tenn—City Water Co v Butler, 251 
SW2d 433, 36 Tenn App 65 
Va—City of Portsmouth v Culpep¬ 
per, 64 SB 2d 799, 192 Va 362 
«7 C J p 1285 note 74 
SoTixoe of disease 

Mass—Sample v City of Melrose, 43 
NB 2d 665, 312 Mass 170 
Vt—Boguski V City of Winooski, 187 
A, 808, 108 Vt 380 
67 aJ. p 1285 note 73 [c] 

78- Ky —^Krieger v Louisville Wa¬ 
ter Co, 116 SW.2d 286, 272 Ky 
746 

Mo —Banty v City of Sedalia, App , 
120 S W2d 69 

SD—^Kirkegaard v City of Sioux 
Falls, 8 NW2d 862, 69 SD 214 
Tenn—City Water Co v Butler, 251 
S W 2d 433, 36 Tenn App 55 
Wash—Rainier Heat & Power Co v 
City of Seattle, 193 P 233, 95 Wash 
95 

79. Mont —Safransky v City of Hel¬ 
ena, 39 P 2d 644, 98 Mont 456 
Wash —^Roscoe v City of Everett, 
239 P 831, 136 Wash 296 

Ky —Louisville Water Co v 
Lutz, 177 SW2d 670. 296 Ky. 432 
Tenn—City Water Co v Butler, 251 
S W 2d 433, 36 Tenn App 56 

«1. Fla —Florida Public Utilities Co 
V. Wester. 7 So 2d 788, 150 Fla 
378 

Okl —City of Henryetta v Runyan, 
219 P2d 220, 203 Okl 153 
•67 C J. p 1285 note 79 [b] (1). 

71re 

In action by owner of home and 
furnishings, which were destroyed by 
fire, against utility company to recov¬ 
er for value of property destroyed, on 
theory that company did not furnish 
water sufficient to extinguish the fire. 


whether property could have been 
saved if water supply had been am¬ 
ple was for 3 ury—Florida Public 
Utilities Co v Wester, 7 So 2d 738, 
150 Fla 378 
Flooding of land 

In action against city for damages 
to plaintiffs property resulting from 
overflow of stream caused by opera¬ 
tion of city's reservoir, spillway, fil¬ 
tration plant and other incidental 
facilities, whether dangerous condi¬ 
tion m bed of creek resulting from 
discharge of sediment therein, caus¬ 
ing plaintiffs damages, could be rem¬ 
edied and abated by city’s expendi¬ 
ture of labor and money was for 
jury—City of Henryetta v Runyan, 
219 P 2d 220, 203 Okl 153 
STidenoe held lasufficieiLt to take case 
to jury 

Okl—City of Okmulgee v Wall, 144 
P 2d 103, 193 Okl 333 
82. Ala—^Birmingham Water Works 
Co V Ferguson, 61 So 150, 164 Ala 
494 

Ariz—^Warien Co v. Hanson, 160 P 
238, 17 Ariz 252 

S3 Ky —^Pineville Water Co v 
Bradshaw, 266 S W 2d 305 
84 N J —Stein v. City of Newark, 52 
A 2d 66, 26 NJMisc 170 
Pa —Rainey v Natrona Water Co , 
49 PaDist & Co 162, 36 Mun 94, 
91 Pittsb Leg J 451—Burkholder v 
Philadelphia Suburban Water Co, 
Com PI, 41 Del Co 222—^Peskin v 
Philadelphia Suburban Water Co, 
Com PI, 35 Del Co 413 
67 C J p 1285 note 79 [a] 

Absence of constructive notice 

Whether city operating water 
works system had constructive no¬ 
tice of defect causing damage to pri¬ 
vate property is ordinarily a Question 
for jury, but where defect was not 
observable and could only be discov¬ 
ered by a close examination, absence 
of constructive notice was established 
as a matter of law —Stein v City of 
Newark, 52 A 2d 66, 26 NJMisc 170 
Matters held not estabUshiod as a 
matter of law 

Del —^Fine v Mayor & Council of 
Wilmington, 94 A 2d 393 
85. mstructlona held proper or er¬ 
roneously refused 
(1) In action against city for death 
of resident from typhoid fever alleg¬ 
edly caused by drinking Impure city 
water, instruction stating that plain¬ 
tiff was required to prove case by 
preponderance of evidence and that 
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jury could refuse to find for plaintiff 
even if they believed defendant had 
not proved its contentions was not 
objectionable as requiring plaintiff to 
prove case to a moral certainty — 
Stoker v Ogden City, 54 P 2d 849, 88 
Utah 389 

(2) Instruction should have been 
given that if jury found that overflow 
was caused by erection and operation 
of waterworks, and not from some 
other factors such as excessive rain¬ 
fall, then it might find for plaintiff, 
and omission in instruction given of 
reference to such other factors was 
improper —City of Henryetta v Run¬ 
yan, 249 P2d 426, 207 Okl 300 

(3) In action by owners of farm 
against city for damages to farm al¬ 
legedly caused by improper construc¬ 
tion of pipe line through farm to 
reservoir built by city, instruction 
that mere construction and exist¬ 
ence of the reservoir was not basis 
for damage was proper—Heyman v 
City of Bellevue, 108 NE2d 161, 91 
Ohio App 321 

(4) Where no damage to entire 
farm as unit was alleged and no evi¬ 
dence was submitted to show damage 
to farm north of highway, trial court 
properly excluded that portion of 
farm north of highway from con¬ 
sideration of juiy—^Heyman v City 
of Bellevue, supra 

(5) Instruction that finding that 
damages were caused by acts of de¬ 
fendant was prerequisite to liability 
—City of Henryetta v Runyan, 249 
P 2d 425, 207 Okl 300 

(6) Instruction that ^'ordinary 
care" means that degree of care 
which IS usually exercised by ordi¬ 
narily careful and prudent persons 
operating water systems under same 
circumstances or circumstances sim¬ 
ilar to those existing in this case is 
sufficient—Stem v Louisville Water 
Co, Ky. 249 S W2d 760 

(7) Instruction that rules of water 
company, placing on property owner 
the burden of construction and main¬ 
tenance of curb box, over which 
plaintiff tripped, would not relieve 
company of the duty to exercise care 
so as not to obstruct the lawful use 
of the street, was proper —^Indianap¬ 
olis Water Co v Schoenemann, 20 
NE2d 671, 107 Ind.App 308 

(8) Refusal of instructions that 
city was chargeable with negligence 
only if damage was caused by leak¬ 
ing after notice thereof, or if leak 
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f. Damages 

Damages should be proportionate to the Injury suf- 
fered by the plaintiff. 

Damages should be awarded which are propor¬ 
tionate to the injury suffered by plaintiff,®® and, if 
such damages are based on a breach of contract, 
which are within the contemplation of the con¬ 
tract Personal inconvenience, in connection with 
proof of pecuniary loss, may form an item of re¬ 
coverable damages,®^ although it has been held that, 
where the action is based on a breach of contract, 
the only recovery that plaintiff could have would be 
such as naturally flowed from a breach of the con¬ 
tract, and that damages could not be recovered for 
personal inconvenience Where a water company 
has shut off the water from a house, a person who 
did not live in it, or who did not personally use 
the water, has been held not to be entitled to dam¬ 
ages for mental harassment or vexation that he may 
have suftered,®^ In a suit by a municipal corpo¬ 
ration, damages suffered by individuals by reason 
of the failure to furnish the stipulated quantity of 
water cannot be taken into account The damages 
awarded must not be excessive Punitive dam¬ 
ages may be allowed where the act complained of 
has been committed willfully and maliciously,^® or 
where, in the absence of actual malice, it has been 
committed under circumstances of violence, oppres¬ 
sion, outrage, or wanton recklessness,^^ Where a 
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water consumer violated rules of the company 
which provided that the company could turn off the 
water for such violations, and the water was turned 
off, he was not entitled to exemplary damages m 
the absence of an ulterior motive on the part of 
the company 

The damages which the owner of property may 
recover for injuries thereto by a bursting main ha'vc 
been held to be limited to those caused by failure of 
the water company to exercise due diligence in 
shutting off the water after it had notice of the 
break in the main Where a personas water right 
IS wrongfully interfered with by a city in taking 
water under a supposed statutory authority, he may 
have his damages assessed in a proceeding for an 
injunction without resoiting to tlie proceeding for 
the assessment of damages provided in the statute 
under which defendants are supposedly acting,and 
this IS true, although while the proceeding for an 
injunction is pending defendants comply with the 
statutory requirement with respect to the tak¬ 
ing 

§ 313. Criminal Offenses; Penalties 

Some statutes and ordinances provide punishments 
or penalties for acts interfering with the water supply 

Frequently there are statutory provisions or ap¬ 
propriate municipal ordinances making it a criminal 


had existed for such time that city 
should have known of defect, was er¬ 
ror—Tearsley v City of Pocatello, 
210 P 2d 796. 69 Idaho 500 

(9) Other instructions held proper 
see 67 C J p 1284 note 72 [a] 

Xnstructlons held improper or prop¬ 
erly refused 

(1) Concerning' subordination of 
local health officers to state board of 
health—Safransky v City of Helena, 
39 P 2d 644, 98 Mont 466 

(2) Permitting weighing of mere 
probabilities —Stoker v. Ogden City, 
54 P2d 849, 88 Utah 389 

(3) Limiting questions with re¬ 

spect to other leaks to particular 
lateral of which broken elbow was 
part —A J Brown & Son v City of 
Grand Bapids, 261 N.W 561, 266 

Mich 465, 

<4) That town's responsibility for 
quality of water stopped at water 
gate —^Horton v Inhabitants of North 
Attleboro, 19 N13 2d 15, 302 Mass 
137 

(5) Instructions dealing with the 
installation and o'wnership of curb 
box and entirely overlooking the ele¬ 
ments of control of the installation I 
and control of the curb box —Indian¬ 


apolis Water Co v Schoenemann, 20 
N E 2d 671, 107 Ind App 308 

(6) In action against water com¬ 
pany for destruction of buildings 
by fire alleged to have resulted from 
company’s failure to comply with its 
franchise, use of words "unrestricted 
use’* m instructions authorizing re¬ 
covery if company failed to furnish 
unrestricted use of water for fire 
plugs —^Prestonsburg Water Co v 
Dingus. Ill SW2d 661, 271 Ky 240, 
followed in Prestonsbure Water Co 
V Neeley, 111 S W 2d 665, 271 Ky 
247 

(7) Other instructions—Stem v. 
Louisville Water Co, Ky , 249 S W 2d 
750 

67 C J p 1284 note 72 [b] 

86. Anz—^Warren Co v Hanson, 160 
P 238, 17 Anz 262 

67 C J p 1285 note 80 

87. Anz —^Warren Co v Hanson, su¬ 
pra 

67 C J p 1285 note 81 

88. Ala —Birmingham Water Works 
Co V Perguson, 61 So 160, 164 
Ala 494, 601 

67 C J p 1285 note 82 

89. N T —Welch v Jamaica Water 
Supply Co, 171 NTS 101. 
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90. Ala —Bessemer Waterworks v, 
Murphy, 60 So 633, 6 Ala App 603 

91. Mass—Wiley v. Athol, 23 NE. 
311, 160 Mass 426, 6 LRA 342 

92. Ala —Birmingham Waterworks 
Co V Bailey, 59 So 338, 6 Ala App 
474 

Bamages held exoesslvo 
Okl—City of Henryetta v. Runyan, 
219 P2d 220, 203 Okl 163. 

67 C J p 1286 note 87 [a]. 

Baxnagea held not esoessive 
Okl—City of Okmulgee v. Shelton, 
240 P 2d 764, 206 Okl 22 
67 C J. p 1286 note 80 [a] (1) 

93. Pa —Greeney v Pennsylvania 
Water Co, 29 Pa Super. 136, 

94. Pa —Greeney v, Pennsylvania 
Water Co. supra 

I 67 C J p 1286 note 89 

95. Ala—Bessemer Water Works v. 
Murphy, 60 So 533, 6 Ala App 603 

96. N T —Regan v City of New 
York, 162 NTS 400, 175 App Div. 
861 

97. Mass —Lexington Print Works 

V Canton, 60 NE 931, 171 Mass. 
414 

98- Mass —Lexington Print Works 

V Canton, supra 
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offense to turn on water without authonty^^ or to 
pollute a public water supply,^ or to go without 
permission on lands or waters outside a city set 
aside for water supply purposes- or to interfere 
with machinery used in supplying water,^ or to 
wantonly and maliciously waste water ^ The gen¬ 
eral rules in criminal cases apply to prosecutions of 
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such an offense ® Where a water company is justi¬ 
fied m turning off the water supplied a borough and 
the corporate officers of the borough turn it on 
again, although under cover of a resolution of the 
borough council, they are liable for the penalty 
imposed by statute for turning on the water of a 
water company without authority.® 


X. IRRIGATION- 


A. IN GENERAL 


§314. Right to Use of Water for Irrigation 
Generally 

a. Riparian owner 

b. Other persons 

a. Riparian Owner 

(1) In general 

(2) Quantity 

(1) In General 

In jurisdictions in which the doctrine of riparian 


rights obtains, every riparian owner has a iinuted right 
to use the water to irrigate his riparian lands. 

In jurisdictions wherein the doctrine of riparian 
rights obtains, as discussed supra § 6, every riparian 
owner on a stream has a limited right to use the 
water to irrigate his riparian lands The rights 
of different riparian owners are coequal in this 
respect^ and there is no superiority growing out of 
prior riparian ownership by one.® 

Place of taking and me, A riparian nght to use 
water for irrigation is confined strictly to riparian 


99. Mo —City of Poplar Bluff v 
Reynolds, 129 S W 36, 144 Mo App 
586 

a. Utah—Bountiful City v Granato, 
292 P 205, 77 Utah 133 

2. Ala —City of Birmingham v 
Lake, 10 So 2d 24, 243 Ala 367 

OrdULaoLoe held valid 
Ala —City of Birmmsrham v Lake, 
supra 

3. Mo—^Williams v Independence 
Waterworks Co, 171 S W 2d 759, 
237 Mo App 1231 

Oonsl^ctioxL and validity of ordi¬ 
nance 

If ordinance providing punishment 
for any person who wrongfully in¬ 
terfered with machinery used in sup¬ 
plying water in the city were subject 
to the construction that consuming 
property owner had no right to keep 
and repair his meter box, ordinance 
would be unreasonable and void — 
Williams V Independence Water¬ 
works Co, supra 

4. NY—^People on Complaint of 
Begley v. Morgen, 102 N Y S 2d 267 

5 NY —People on Complaint of 
Begley v Morgen, supra 
€7 C J p 1286 note 96. 

Indictmeat and information. 

Charge in language of statute held 
sufdcient in prosecution for polluting 
a source of public water supply — 
State V. Corbin, 72 S B 1071, 157 NC 
619 

Jtinsdiction. 

Recorder’s court sitting within city 
had jurisdiction to enforce ordinance 
prohibiting unauthorized entry on 


city water supply property thirty 
miles outside city—City of Birming¬ 
ham V Lake, 10 So 2d 24, 243 Ala 
367 

Evidence held sufficient 
N Y —People on Complaint of Beg¬ 
ley V Morgen, 102 N Y S 2d 267 

6. Pa—Tyrone Gas, etc, Co v. Bur¬ 
ley, 19 Pa Super 348 

7. US —State of Colorado v State 
of Kansas, Colo & Kan, 64 S Ct 
176, 320 US 383, 88 L Bd 116, 
rehearing denied 64 S Ct 633, 321 
U S 803, 88 LEd 1089 

lian —^Prizell v Bindley, 58 P 2a 95, 
144 Kan 84 

SD—Platt V Rapid City, 291 NW 
600, 67 SD 245 

Tex —Chicago, R I & G Ry Co 
V Tarrant County Water Control 
& Improvement Dist No 1, 73 S 
W 2d 65, 123 Tex 432, certiorari 
denied 65 S Ct 921, 295 US 762, 
79 LEd 1704 
67 C J p 1287 note 3 
Right to supply of water from irri¬ 
gation company see infra §§ 352— 
363 

Right of riparian owner to use of 
water generally see supra §§ 10-12 
Vested nght 

Right of riparian owners to use 
water for irrigation is a vested right 
which constituted part of grants of 
land when grants were made 
Xex—Chicago, R I & G Ry Co v 
Tarrant County Water Control & 
Improvement Dist No 1, 73 SW 
2d 66, 123 Tex 432, certiorari de¬ 
nied 65 set 921. 296 US 762, 79 
LEd 1704. 


Baal doctrines under riparian theory 

The riparian theory comprises two 
doctrines* that of natural flow, 
which provide® that each riparian 
owner is entitled to have the water¬ 
course maintained in its natural state 
without being sensibly diminished, 
and that of reasonable use, which 
enables the landowner to make any 
reasonable use, provided it does not 
unreasonably interfere with the 
beneficial use of the ©tream by oth¬ 
ers 

Ark—Harrell v City of Conway, 271 
S W2d 924 

Under doctrine of reasonable use, 
riparian owner may use water for ir¬ 
rigation or for any other purpose 
^ with reasonableness of the use be¬ 
ing only measure of riparian rights 
Ark—^Harrell v, City of Conway, su¬ 
pra 

Ownership 

Neither carrier nor landowner 
owns water diverted from natural 
stream, but they have only the use 
thereof under regulations prescribed 
by state with whom ownership re¬ 
mains 

Colo—Northern Colorado Irr Co v 
Board of Com’rs of Arapahoe Coun¬ 
ty, 38 P2d 889. 95 Colo 555 

8. Kan—^Frlzell v. Bindley, 68 P 2d 
95, 144 Kan 84 

67 CJ p 1287 note 4 

9 . Or —^Little Walla Walla Irr Co 
V Finis Irr Co, 124 P 666, 62 
Or 348, modified on other gioundV^ 
125 P 270, 62 Or 348 

1 67 C J p 1287 note 5. 
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lands and the limit is generally determined by 
the natural watershed of the stream However, a 
riparian owner having a right to take water for 
irngation from a stream may take it from any 
convenient point on the stream, whether at a point 
on his own land or the land of another, with the 
consent of the latter, as long as the taking does not 
injuriously affect the rights of riparian owners be¬ 
tween the point of diversion and the land to be ir- 

Tigated.'^s 

(2) Quantity 

A riparian owner is not entitled to use the entire vol¬ 
ume of the stream to irrigate his lands, but his use of 
water for such purpose must be reasonable in the light 
of all the circumstances. 

A riparian owner is not entitled to use the entire 
volume of the stream to irrigate his lands ^3 Also, 
he is not entitled to use for irrigation such quantities 


of water as will deprive lower owners of a sufficient 
supply for their natural wants or domestic needs^^ 
or such quantities as will destroy or materially im¬ 
pair the rights of lower propnetors to use their due 
proportion of water for the irrigation of their 
riparian lands His use of water for irrigation 
must be reasonable,^® and what is reasonable is ordi¬ 
narily a question of fact depending on the cir¬ 
cumstances of the particular case,'^'^ although there 
are some things which are clearly and obviously un¬ 
reasonable,such as a needless waste of water to 
the injury of other owners Reasonableness of 
use IS not affected by the mode of diversion.^® 

The quantity of water which a riparian owner is 
entitled to use for irrigation is necessarily indefinite, 
uncertain,and subject to fluctuations ,^2 it de¬ 
pends on, and vanes with, the volume of water in 
the stream,seasons and climatic conditions,24 and 


10. Tex—Watkms Land Co v Cle¬ 
ments, 86 SW 733, 98 Tex 578. 
107 Am SR 653, 70 LRA 964 

67 C J p 1287 note <6 

11. Cal—Bathgate v. Irvine. 58 P 
442, X26 Cal 135, 77 Am S R 158 

67 C J p 1287 note 7 
Sestoziug flow to old chaimel 
Where an. old channel of creek 
had been dry for more than sixty 
years with the possible exception 
of periods dunngr flood conditions 
when the banks of the mam channel 
overflowed, landowner could not re¬ 
quire that water be permitted to 
flow in the old channel during: irri¬ 
gation season 

Nev—In re Bassett Creek and Its 
Tributaries in White Pine County, 
155 P2d 324, 62 Nev 456 

12. Cal—Turner V James Canal Co, 
99 P 520. 155 Cal 82, 132 Am S R 
59. 22 LRA,NS. 401, 17 Ann Cas 
823 

67 C J p 1287 note 8. 

Storage 

Riparian owner has authority to 
adopt any lawful means of making 
exercise of riparian right effective, 
which in semiand country means 
storage of water in streamways or 
their valleys consistent with rights 
of others and on reasonable legisla¬ 
tive term's 

Tex —Chicago, R I & G Ry Co 
V Tarrant County Water Control 
& Improvement List No 1. 73 S 
W 2d 65, 123 Tex 432, certiorari 
denied 65 S Ct 921. 295 US 762, 
79 LEd 1704 


14. Kan—^Frizell v. Bindley, 6S P 
2d 95, 144 Kan 84 
67 C J p 1288 note 10. 

15 Kan—Prizell v Bindley, supra 
67 C J p 1288 note 11 
le US —S v Gerlach Live Stock 
Co, CtCl, 70 set 955, 339 US 
I 725, 94 LEd 1231, 20 ALR2d 
I 633, U S V James J Stevmson, 

[ 70 set 956, 339 US 725, 94 L 
* Ed 1231, 20 ALR2d '633—State 
of Colorado v State of Kansas, 
Colo & Kan, 64 S Ct 176, 320 U 
S 383, 88 LEd 116, rehearing de¬ 
nied 64 set 633, 321 US 803, 88 
LEd 1089 

Idaho—^In re Robinson, 103 P 2d 693, 
61 Idaho 462 

Kan—Prizell v. Bindley, 68 P 2d 95, 
144 Kan 84 
67 C J p 1288 note 12 
17- Idaho—^In re Robinson, 103 P 
2d 693, 61 Idaho 462 
67 C J p 1288 note 13 
DetermUnatlon of duty of water 
There is no statute fixing a mini¬ 
mum or maximum duty of water, 
and the question is left to determina¬ 
tion of courts, which must consider 
question with reference to territory 
to be irrigated, climatic conditions, 
and soil conditions, and, in absence 
of abuse of discretion, a decree fix¬ 
ing duty of water will he sustained 
Colo —Trinchera Irr Dist v First 
Nat Bank, 102 P 2d 909, 106 Colo 
128 

18. Neb—Meng v Coffey, 93 NW 
713, 67 Neb 500. 108 Am S R 697, 
60 LRA 910 


13- U S —^U S V Gerlach Live 
Stock Co, CtCl, 70 set 965, 339 
US 725, 94 LEd 1231, 20 A L R 
2d 633, U S V James J Stevin- 
son, 70 set 956, 339 US 725, 94 
LEd 1231. 20 ALR2d 633 
67 C J p 1287 note 9. 


19. US —^U S. V Gerlach Live 

Stock Co, CtCl, 70 set 965, 339 
us 725. 94 LEd 1231, 20 A L R 
2d 633, U S V James J Stevin- 
son, 70 set 955, 339 US 726, 94 
LEd 1231, 20 ALR2d 633 
Neb—^Meng v Coffey, 93 NW 713, 
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67 Neb 500, 108 Am SR 697, 60 
LRA 910 

"The lode star of utility of irri¬ 
gation water is application to a 
beneficial us© without waste, I eu. 
using no more than is necessary 
according to the standards and prac¬ 
tices of good husbandry for the par¬ 
ticular crops sought to be grown, 
soil and all other essential factors 
and conditions being taken into con¬ 
sideration, but It does not place any 
restriction on the kind of crops one 
may desire to raise " 

Idaho—^In re Robinson, 103 P 2d 693, 
696, 61 Idaho 462 

Statutory enforcement of economy 
Statutes relating to irrigation man¬ 
ifest legislative intent to enforce 
and maintain rigid economy in use 
of waters of state. 

Neb—^Enterprise Irr Dist v Willis, 
284 NW 326, 135 Neb 827 

20. Cal—Charnock v Higuerra, 44 
P 171, 111 Cal 473, 62 Am S R. 
195, 32 LRA 190 

67 CJ p 1288 note 16 

21. S D —Redwater Land & Canal 
I Co V Jones, 130 NW. 85, 27 SD 

I 194 

67 CJ p 1288 note 17 

22. Or —Little Walla Walla Irr Co 
V Finis Irr Co, 124 P 666, 62 
Or 348, modified on other grounds 
126 P 270, 62 Or 348 

67 C J p 1288 note 18 

23. U S —State of Colorado v State 
of Kansas, Colo & Kan, 64 S Ct 
176, 320 US 383, 88 LEd 116. 
rehearing denied 64 S Ct 633, 321 
US 803, 88 LEd 1089 

67 C J p 1288 note 19 

24. Or—Jones v Conn, 64 P 855, 
66 P 1068, 39 Or 30, 87 Am SR. 
634, 54 LRA 630 

67 C J p 1288 note 20. 
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the needs of other riparian proprietors,25 as well as 
his own needs ,25 and m determining such needs 
It is necessary to consider the area of irrigable 
land,27 and the character of the soil,28 owned by 
each riparian proprietor. Where a ripanan owner 
or his grantor acquired title to the land from the 
government subsequent to the adoption by congress 
of the Desert Land Act and the statute is applicable 
to the land, he is entitled, as against a subsequent ap- 
propriator, to water for irrigation only to the extent 
to which he is a prior appropriator 29 

b. Other Persons 

In some Jurisdictions, the doctrine that only riparian 
owners may divert water from streams for irrigation does 
not obtain; and in any event, the right to use such wa¬ 
ters for irrigation may be granted by local law to persons 
other than riparian owners 

Rights to the water of a stream for purposes of 
irrigation may be granted by local law to persons 
other than ripanan owners,29 at least, in accordance 
with the rules discussed supra §§ 169, 170, where 
the stream is a public one or is on public land and 
vested rights are not impaired, and in some juris¬ 
dictions the common-law doctrine that only riparian 
owners may divert water from streams for the pur¬ 
pose of irrigation does not obtain 21 It has been 


WATERS § 314-315 

held that surplus or waste waters remaining after 
irrigation are the property of the owner of the 
land as long as they exist and remain on his land^2 
and that he may transfer to other persons a right 
thereto for irrigation 23 

In accordance with the rules, discussed supra §§ 
167-172, public waters and streams flowing on pub¬ 
lic domain may, in a proper case, be appropriated! 
for irrigation purposes 24 

§ 315. Public Rights^ Superv^ion, and ,Con- 
trol 

a. In general 
b Water officials 

a. In General 

By Virtue of its police power, a state may regulate 
and control irrigation and the distribution and use of 
water therefor. 

The irrigation of all land in the state susceptible 
to irrigation is in the public interest ,25 hence, by 
virtue of its police power,26 a state may regulate 
and control irrigation27 and the distribution and use 
of water therefor 28 Regulatory statutes have been 
enacted in some jurisdictions29 and such statutes, 
when free from constitutional objections,are con- 


25. us—state of Colorado v State 
of Kansas, Colo & Kan, 64 S Ct 
176, 320 US 383, 88 L Ed 116, 
rehearing- denied 64 S Ct 633, 321 
US 803, 88 LEd 1089. 

67 C J p 1288 note 21 
For domestic, agnonl-toral, and maa- 
Ufactunag' purposes 
The general rule that every ri¬ 
parian proprietor hajs equal right to 
have stream flow through his lands 
in its natural state, -without material 
diminution in quantity or alteration 
in quality, is qualified hy limitation 
that each proprietor is entitled to 
a reasonable use of the water for 
domestic, agricultural, and manufac¬ 
turing purposes 

Ala—Elmore v Ingalls, 17 So 2d 674, 
245 Ala. 481 

26. Or—^Hedges v Riddle, 127 P 
648, 63 Or 257 

67 C J p 1288 note 22. 

27. S D —Redwater Land & Canal 
Co V. Jones, 130 NW 85, 27 S D 
194 

67 C J p 1288 note 23 

28 Idaho —In re Robinson, 103 P 2d 
693, 61 Idaho 462 
67 C J p 1289 note 24 

29. Or—Hedges v. Riddle, 127 P 
648, 63 Or 267 

Appropriation generally see supra §§ 
167-193. 

30. Puerto Rico—^Russell v Henna, 
10 Puerto Rico Fed. 484. 


31 Ariz—Boquillas Land & Cattle 
Co V Curtis, 89 P 504, 11 Ariz 
128, affirmed 29 S Ct 493, 213 US 
•339, 54 LEd 822 

32. N-ev—Bidleman v Short, 150 P 
834, 38 Kev 467 

Appropriation of waste or surplus 
water see supra § 186 

33 Nev—Bidleman v Short, supra. 

34 Mont —Clausen v Armington, 
212 P 2d 440, 123 Mont 1—Federal 
Land Bank v Moms, 116 P 2d 
1007, 112 Mont 445—State ex rel 
Silve V District Court of Tenth 
Judicial Dist in and for Judith 
Basin County, 69 P2d 972, 105 
Mont 106 

35. Mont—^Perkins v Kramer, 198 
P2d 475, 121 Mont 595 

36 Neb—In re Birdwood Irr Dist 
Water Division No 1-A, 46 NW 
2d 884, 164 Neb 52—^Enterprise 
Irr Dist V Willis, 284 NW 326, 
136 Neb 827 

67 C J p 1289 note 32 

37. Neb —State ex rel Cary v 

Cochran, 292 NW 239, 138 Neb 
163—^Enterprise Irr Dist v Willis, 
284 NW '326, 135 Neb 827 

Tex—^Ameson v Shary, CivApp, 32 
SW2d 907, appeal dismissed 62 
set 202, 284 US 692, 76 LEd 
610 

Purpose 

One of the very purposes of the 

i state in administration of public 
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waters is to avoid waste and to se¬ 
cure greatest benefit possible from 
waters available for appropriation 
for imgation purposes 
Neb —^In re Birdwood Irr Dist Wat¬ 
er Divusion No 1-A, 46 NW 2d 
884, 164 Neb 52 

38 Kan —State ex rel Emery v 
Knapp, 207 P 2d 440, 167 Kan 546 
Neb—In re Birdwood Irr Dist Wat¬ 
er Division No 1-A, 46 NW 2d 
884, 154 Neb 52—Enterprise Irr 
Dist V Willis, 284 NW 326, 135 
Neb 827 

67 C J p 1289 note 34 

39- Kan —State ex rel Emery v 
Knapp, 207 P 2d 440. 167 Kan 646 
67 C J p 1289 note 35 
Faxpose 

The Irrigation Code was enacted 
in the furtherance) of a public pol¬ 
icy to afford an economical and 
speedy remedy for those whose 
lights were wrongfully disregarded 
by others, as well as to prevent un¬ 
necessary waste and useless diminu¬ 
tion of the waters of streams, and 
to avoid unseemly controversies 
that may occur where many persons 
are entitled to share in a limited 
supply of public water for irriga¬ 
tion and power purposes 
Neb—State ex rel Cary v Cochran, 
292 NW 239. X38 Neb 163 

40. Colo—^Hinderlider v Everett, 19 
P2d 211, 92 Colo 159. 

67 C J. p 1289 note 36 
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trolling in so far as they are applicable indeed, 
m some jurisdictions rights of irrigation have their 
foundation and source m statutory enactments and 
constitutional provisions and exist only as thus 
created and defined, and such rights are necessarily 
limited in their scope by the language of their 
creation Some regulatory statutes do not apply 
to owners in common of a ditch for irrigation pur¬ 
poses who are not earners of water for hire 
Also, drawing water through a canal from one state 
into another for the purpose of irrigating lands in 
the latter state is not necessarily a violation of the 
constitution, laws, or policy of the former state.^^ 
The mere management and operation of an irriga¬ 
tion system for the benefit of the landowners is 
not an exercise of any of the powers of state sov¬ 
ereignty 

Supplying of waio as public use The supplying 
of water for irrigation is a public use when the 
i\ater rights and system are dedicated to a service 
offered as a utility to the public generally or such 
portion thereof as can be served,^® but not where 
there is no offer or holding out to the public and the 


94 aj.s. 

service is extended only to certain individuals as 
a matter of accommodation or for particular rea¬ 
sons This test is applied in determining whether 
the power of eminent domain may be exercised, as 
discussed in Eminent Domain § 47, and whether the 
individual, association, or corporation supplying the 
water is subject to control and regulation by a 
public utility commission 

b. Water Officials 

The administration of laws relating to the distribu¬ 
tion of water for irrigation purposes may be committed 
by statute to certain officers or boards. 

The administration of laws relating to the dis¬ 
tribution of water for the purpose of irrigation 
may be committed by statute to certain officers or 
boards 49 'Water commissioners,” “water masters,” 
“superintendents of irrigation,” and other similar 
officials are generally public officers^® appointed or 
elected as provided by statute,and compensated 
by the state or the counties,^ 2 except in some spe¬ 
cial cases where particular work is done for private 
persons^s or a statute provides that the compensa¬ 
tion shall be borne pro rata by the users of water 


statute lield cozLStitutioual 

The act to consen^e, protect, con¬ 
trol, and regulate the use, develop¬ 
ment, diversion, and appropriation of 
water for beneficial and public pur¬ 
poses, and to prevent waste and 
unreasonable use of water, is not 
unconstitutional as taking of pre¬ 
existing vested npanan rights of 
down stream owners 
Kan—State ex rel Emery v Knapp, 
207 P2d 440, 167 Kan 546 

41. Colo—^White V Faimeis" High 
Line Canal, etc, Co, 43 P 103S, 
22 Colo 131, 31 LRA S2S 
67 C J p 1289 note 37 

42 iSTeb —Drainage Dist Ko 1 of 
Lincoln County v Suburban Irr 
Dist, 298 NW 131, 139 Neb 460 

X M —State ex rel Bliss v Dority, 
225 P2d 1007, 56 NM 12, appeal 
dismissed Dority v State of N M 
ex rel Bliss, 71 S Ct 798, 341 US 
924, 95 LEd 1366 

43 Neb —^Larned v Jenkins, 169 N 
W 723, 102 Neb 796 

44 US —Perkins County v Graff. 
Neb, 114 P 441, 52 CCA 243 
ceitiorarl denied 23 S Ct. 843, 187 
US 642, 47 LEd 346 

45. US—^New Tork Tiust Co v 
Farmers' Irr Dist, CCANeb, 280 
F 785 

46 Cal —Traber v Railroad Com¬ 
mission, 191 P. 366, 183 Cal 804 
67 C J p 1290 note 42 
Supplying water for general use of 
inhabitants of r/^ inicipality as pub¬ 
lic use see supra § 226 


47. Cal —Southern California Edi¬ 
son Co V Railroad Commission of 
California, 230 P 661, 194 Cal 
757 

67 C J p 1290 note 43 

48 Cal —Stratton v Railroad Com¬ 
mission of California, 198 P 1051, 
186 Cal 119. 

67 C J p 1290 note 45 

49. Idaho —State Water Conserva¬ 
tion Board v Enking, 58 P 2d 779, 
56 Idaho 722 

Utah—^Utah Power & L’ght Co v 
Richmond Irr Co, 204 P 2d 818, 
115 Utah 352 
67 C J p 1290 note 47 

Constitutionality 

Statute creating state water con- 
seiwatiou board empowei ed to sell, 
lease, or otherwise dispose of prop¬ 
erty, if contemplating that property 
acquired by board exercising gov¬ 
ernmental functions should become 
state property, was unconstitutional 
because divesting board of land com¬ 
missioners of control and disposition 
of public lands or of right of pro¬ 
tection, sale, or rental of state lands 
Idaho—State Water Conservation 
Board v Enking, 58 P 2d 779, 66 
Idaho 7^2 

The attorney general, on behalf 
of the state, could maintain suits 
to enjoin the use of unappropriated 
•water for irrigation in violation of 
statute 

NM—State ex rel Bliss v Dority, 
225 P2d 1007, 65 NM 12, appeal 
dismissed Dority v State of N 
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M ex rel Blis©, 71 S Ct 798, S41 
U S 924, 95 LEd 1366 

50. Cal —Charnock v Rose, 11 P 
625, 70 Cal 189 

Idaho —Big Wood Canal Co v Chap¬ 
man, 263 P 45, 45 Idaho 380 

51. Idaho —^Whitten v Chapman, 

264 P 871, 45 Idaho 653 

67 C J p 1290 note 49 

52 Colo —Board of Com’i'S of El¬ 
bert County V Cutler, 267 P 1093, 
82 Colo 169 

67 C J p 1290 note 60 

53 Idaho —^Boise City Irr , etc , Co 

V Stewart, 77 P 25, 321, 10 Idaho 
38 

54. Utah—Utah Power & Light Co 

V Richmond Irr Co, 204 P 2d 818, 

115 Utah 352—^Minersville Reser¬ 
voir & Irrigation Co v Rockj Ford 
Irr Co, 61 P 2d 606, 90 Utah 283 
—Bacon v Plain City Irr Co, 
62 P2d 427, 87 Utah 564 

67 C J p 1290 note 52 
Method of apportionment 
Utah—^Utah Power & Light Co v 
Richmond Irr Co, 204 P 2d 818, 

116 Utah 352 
Basis of assessment 

Utah—^Utah Power & Light Co v 
Richmond Irr Co, supra. 
trnpoLd assessment os incumbrance 
Utah—^Minersville Reservoir & Irri¬ 
gation Co V Rocky Ford Irr Co, 

61 P2d 605, 90 Utah 283 
Action to recover assessment 
Utah —Bacon v. Plain City Irr Co , 

62 P 2d 427, 87 Utah 564 
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They are executive ofiScers^^ or administrative 
agents,their powers and duties are variously de¬ 
scribed as executive,^'^ ministerial,^8 or quasi-ju- 
dicial,^^ and they have such,88 and only such,8i 
jurisdiction, powers, and duties as are committed 
to them by statute Such an officer does not have 
terntonal jurisdiction beyond the boundaries o£ the 
state 82 

§ 316. ' — Reclamation of Arid Land by 
Public Authorities 

a By state 
b By United States 

a. By State 

The reclamation of and land by irrigation is a matter 
of public interest, and statutes providing therefor are 
Within the power of the legislature to enact In a num¬ 
ber of states, reclamation projects have been provided for 
under the terms of a fedeial statute, known as the Carey 
Act, enacted to aid states in this respect. 

The term “reclamation” is sufficiently broad and 
comprehensive to include the control or regulation 
of waters to the extent necessary to bring lands into 
a state suitable for cultivation, not only by drain¬ 
ing, or excluding water from, lands which are ex¬ 
cessively wet, as discussed in Drains §§ 1, 4, but 
also by irrigating lands which are excessively dry 


and and 82 The reclamation of and land by irriga¬ 
tion IS a matter of public interest, for the general 
welfare, and is a governmental function 84 So, a 
statute providing for reclamation by the state of and 
land by an irrigation project is for a public pur- 
pose85 and hence is within the power of the legis¬ 
lature to enact 86 

Under Catcy Act A federal statute, known as 
the Caiey Act and enacted for the purpose of aid¬ 
ing states in the reclamation of public desert lands 
and the settlement, cultivation, and sale thereof in 
small tracts to actual settlers, authorizes the secre¬ 
tary'of the intciior to contract with each state m 
which public desert lands are situated to donate, 
grant, and patent to the state such desert lands as 
the state may cause to be irrigated, reclaimed, and 
occupied, and it authorizes each state so contracting 
to make all necessary contracts to cause the lands 
to he reclaimed and to induce their settlement and 
cultivation 8T Furthermore, the statute, as amend¬ 
ed, authorizes a contracting state to create hens on 
separate legal subdivisions of reclaimed land for the 
actual cost and necessary expenses of reclamation 
and reasonable interest thereon from the date of 
reclamation until the land is disposed of to actual 
settlers 88 In carrying out this statute and state 


56. Or—^Brosnan v. Bog-gs, 198 P | 
890, 101 Or 472 I 

56. ISTeb—^Nebraska Mi.d-State Kec- 
lamation Dist v Hall County, 41 
NW2d 397. 152 Neb 410—Plunkett 
V Parsons, 10 NW2d 169, 143 
Neb 635 

Wyo—Ryan v Tutty, 78 P 661, 13 
Wyo 122 

57. Colo —^Farmer’s Independent 

Ditch. Co V. Agr Ditch Co, 45 
P 444, 22 Colo 613 

Wyo—^Ryan v Tutty, 78 P 661, 13 
Wyo 122. 

sa Neb —State ex rel Cary v 
Cochran, 292 NW 239, 138 Neb 
163 

59. Neb—^Plunkett v Parsons, 10 N 
W 2d 469, 143 Neb 635 
l^imltation on. quasi-jndicial power 
The department of roads and irri¬ 
gation IS an administrative body, 
possessing incidental quasi-judicial 
pow'ers not within prohibition of con¬ 
stitutional provision that judicial 
power is vested in the courts and 
that powers of state government are 
divided into legislative, executive, 
and Judicial departments, and that 
one of those departments shall not 
exercise any power properly belong¬ 
ing to either of the others, except 
as expressly directed or permitted 
Neb —^Nebraska Mid-State Reclama¬ 
tion Dist V Hall County, 41 N 
W2d 397, 162 Neb. 410. 


60. Neb—Claim of Parsons, 27 N 
W 2d 190, 148 Neb 239 

67 C J p 1290 note 56 

61. Neb —^Plunkett v Parsons, 10 
NW 2d 469, 143 Neb 635 

Wyo —State v Darajoiie Rivers Co , 
136 P2d 487, 59 Wyo 9 

67 G J p 1290 note 57 

^Matters outside juris diction. 

Neb—Plunkett v Parsons, 10 NW 
2d 469, 143 Neb 535 

62. NM—Turley v Furman, 114 P 
278, 16 NM 253 

63. Cal —^Hershey v Reclamation 
Dist No 108, 264 P 542, 200 Cal 
550, followed m Browning v Rec¬ 
lamation Dist No 108, 254 P 651, 
200 Cal 799 

64. US—In re Cameron County 
Water Improvement Dist No 1, 
D C Tex, 9 F Supp 103, reversed 
on other gi'ounds, CCA, Cameron 
County Water Improvement Dist 
No 1 V Ashton, 81 F2d 906, re¬ 
versed on other grounds 56 S Cl 
892, 298 US 613, 80 L Ed 1309. 
rehearing denied 67 S Ct 6, 299 
U S 619, 81 LEd 457 

65. Colo—^People ex rel Rogers v 
Detford, 79 P2d 274, 102 Colo 284 

Or—^McMahan v Olcott, 133 P 836, 
65 Or 637 

66. Or—^McMahan v Olcott, supra 

Statutes hield coustitutloiLal 

Kan—State ex rel Emery v Knapp, 
207 F 2d 440, 167 Kan 646. 
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Mont—^Allerdale Irr Co v State 
Water Conservation Bd, 127 P 2d 
227, 113 Mont 436 

67 US —Carter v Blaine Countv 
Inv Co, DC Idaho, 45 F2d 643 

67 C J p 1291 note 64 

Intent 

The intention of congress, in en¬ 
acting Carey Land Act, and of Mon¬ 
tana legislature, in enacting statutes 
establishing machinery to accept 
benefits of the Carey Land Act, was 
that such Carey Act lands could be 
flnaiqr acquired only by actual set¬ 
tlers thereon in separate tracts and 
not to exceed 160 acres to each quali¬ 
fied settler 

Mont—^VaJier Co v State, 216 P 2d 
966, 123 Mont 329, certiorari de¬ 
nied 71 set 63, 340 US 827, 95 
LEd 607 

68 US—^Equitable Trust Co of 
New Tork v Cassia County, CCA. 

I Idaho, 5 F 2d 955 
67 C J P 1291 note 65 
Intent of provision 

The language of amendment to 
Corey Land Act empowering states 
to provide for granting liens to con¬ 
struction companies for their con¬ 
struction costs by appropriate legis¬ 
lation does not manifest intent to 
authorize acquisition of large areas 
of lands by individuals or companies 
or to change provisions of original 
act prohibiting states from disposing 
of more than one hundred and sixty 
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legislation relating to the same subject matter, there 
are contracts between the government and a state, 
between the state and a construction company, 
between the construction company and an operating 


company, at least in some cases,and between the 
construction company or operating company and 
settlers ;72 and the reclamation is carried forward 
pursuant to the contracts The various contracts 


acres of lands to any one person 
j^ont—^Valier Co v State, 216 P 21 
966, 123 Mont 329, certiorari de¬ 
nied 71 set, 63, 340 US 827. 95 
LBd. 607 

Statute as not creating' Uen 

The Carey Act providing- for grant 
of desert lands by federal govern¬ 
ment to state in which lands are 
located, conditioned upon state caus¬ 
ing land so segregated to be re¬ 
claimed, occupied and cultivated by 
actual settlers, does not create a 
lien nor does it define any lien so 
created, and amendment to the act 
empowering states concerned to pro¬ 
vide for hens by appropriate legris- | 
lation IS an "enabling act" 

Mont—^Vaher Co v State, supra. 

Rlght tos and extent of, Hen 
US—^^Torth Side Canal Co v Idaho 
Farms Co, C C A Idaho, 107 P2d 
481. rehearing denied 109 F 2d 354 
67 C J P 1291 note 65 [b] 

XSffect of forecloB-ore 

(1) Statutes compelling a Carey 

Act construction company to sell its 
water rights within a certain time 
limit do not apply after purchase of 
land at foreclosure or by deed, and 
a construction company after the 
foreclosure of its lien on land, for 
failure of entry man to pay contract 
price, does not hold land as a con¬ 
struction or selling agent of the 
state in view of statute disclaiming 
any liability on part of state for a 
Carey Act construction project 
Idaho—^North Sid© Canal Co v Ida¬ 
ho Farms Co, 96 P 2d 232, 60 

Idaho 748 

(2) Where a Carey Act construc¬ 
tion company has obtained title to 
land and water rights by foreclosure 
of its lien for construction costs, 
transfer of place of use of water 
evened by construction company 
would be governed by same rules 
applicable to any other water user, 
and company is not prohibited from 
selling the land at an increased price 
over original price 

Idaho—^North Side Canal Co v Ida¬ 
ho Farms Co , supra ^ 

(3) A Carey Act construction 
company by foreclosing its liens on 
lands in the district for construc¬ 
tion costs or by obtaining deeds in 
lieu of foreclosure did not acquire 
title to the land and water appur¬ 
tenant thereto, but such title was 
within framework of the statutes 
and contracts of the project, and 
was still subject to the covenants 
until sold to settlers 
Mont.—Valier Co v State. 215 P 2d 
966, 123 Mont 329, certiorari de¬ 


nied 71 S Ct- 63, 340 U S 827, 95 
LEd 607 

Statute allowing malutettaaioe assess¬ 
ments 

Statute allowing maintenance as¬ 
sessments by operating company on 
lands purchased by Carey Act con¬ 
struction company, on foreclosure of 
its lien for constructions costs is 
not unconistitutional as impairing ob¬ 
ligation of construction company's 
contract for full reimbursement for 
constructions costs, where construc¬ 
tion company by statute was limited 
in default of payments of its costs, 
to sale of land® and water and re¬ 
covery of whatever sum was paid 
at sale 

Idaho —North Side Canal Co v 
Idaho Farms Co, 96 P2d 232, 60 
Idaho 748 

G9. Idaho —State v Twin Falls- 
Salmon River Land & Water Co, 
166 P 220, 30 Idaho 41 
67 C J p 1292 note 67 

70. U S —Twin Falls Land & Water 
Co V Twin Falls Canal Co, C C 
A Idaho, 79 P 2d 431, certiorari de¬ 
nied 56 set 381, 296 US 654, 80 
LEd 466 

67 C J P 1292 note 68 

Operation, and effect generally 
U S —Twin Falls Land & Water Co 

V Twin Falls Canal Co, supra. 
Mont—^Vaher Co v State, 215 P2d 

966, 123 Mont 329, certiorari de¬ 
nied 71 set 63, 340 US, 827, 95 
LEd 607 

Transfer of contractor's interest 
Xjs—^Twin Falls Land & Water Co 

V Twin Falls Canal Co, L C Idaho, 
7 PSupp 238, affirmed, CCA, 79 
F 2d 431, certiorari denied 56 S Ct 
381, 296 US 654, 80 LEd 466 

67 CJ p 1292 note 68 Ci] 

Bights and title of oonstmotlon 
company 

(1) Corporation organized to con¬ 
struct irrigation system under Carey 
Act, although originally holding legal 
title to jjTigation system and water 
rights, holds property subject to pub¬ 
lic us© and in trust for state and 
prospective owners. It does not be¬ 
come owner of water rights or irri¬ 
gation system, but is only given 
right to sell water rights for pur¬ 
pose of reimbursmg it for cost of 
construction 

U S —Twin Palls Land. & Water Co 
V. Twin Falls Canal Co, supra. 

(2) Other rights see 67 CJ p 
1292 note 68 [d] 

71. US—Twin Falls Land & Water 
Co V. Twin Falls Canal Co, supra 
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Constmctioji and operation of con¬ 
tract 

U s —Idaho Farms Co v. North Side 
Canal Co, DC Idaho, 24 F Supp 
189, reversed on other grounds, C 
C A, North Side Canal Co v 
Idaho Farms Co, 107 P 2d 481, 
rehearing denied 109 P 2d 1354— 
Twin Falls Land & Water Co v 
Twin Falls Canal Co, DC Idaho, 
7 PSupp 238, affirmed, CCA, 79 
F 2d 431, certiorari denied 66 S Ct 
381, 296 US 654, 80 LEd- 466 

l^ien of operating company 

Liens of a Carey Act operating 
company on land eund water rights 
for maintenance costs were not 
merged because construction com¬ 
pany obtained title to the land by 
foreclosure proceedings, where liens 
of operating company were asserted 
only after successor of construction 
company had acquired title by fore¬ 
closure proceedings, and the operat¬ 
ing company is not prevented from 
foreclosing liens for maintenance as¬ 
sessments on land of Carey Act con¬ 
struction company obtained by fore¬ 
closure of Its lien for construction 
costs because of fact that the statute 
does not limit the lien of construc¬ 
tion company for construction costs 
to time of foreclosure, but give® 
one until payment, since payment, 
in case of default is under the stat¬ 
utes, accomplished by foreclosure or 
deed In lieu thereof 
Idaho —^North Side Canal Co v 
Idaho Farms Co, 96 P 2d 232. 60 
Idaho 748 

72. IdaJtio —State v Twin Falls- 
Salmon River Land & Water Co, 
166 P 220, 30 Idaho 41 

67 C J p 1292 note 69 

Cfonstmctioii company taldug over 
laud of settlers 

Land and water rights obtained by 
a Carey Act construction company 
on forecloisure of its lien for con¬ 
struction costs are subject to main¬ 
tenance assessments by Carey Act 
operating company and operating 
company Is entitled to foreclose its 
lien on such land for maintenance 
assessments, and eonstruction com¬ 
pany was required to pay such as¬ 
sessments, although land was al¬ 
most valueless and no water had 
been used on It. 

Idaho —North Side Canal Co. v 
Idaho Farms Co, 96 P 2d 232, 60 
Idaho 748. 

73. Or—Skinner v. Jordan Valley 
Irr. Dust, 300 P 49*9, 137 Or. 480, 
modified on other grounds and re¬ 
hearing denied 8 P.2d 634, 137 Or. 
480. 
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are to be read together and they must not only 
conform to the pertinent statutory provisions,^5 but 
they must also be read m the light thereof ,"^6 all 
parties to the contracts are charged with knowl¬ 
edge of,'^'^ and are bound by,*^^ the pertinent state 
and federal laws, as well as all the provisions of the 
respective contracts and state officials must not 
act in contravention of the statutes 

Statutes of the character under discussion have 
been held valid as against various constitutional 
objections,and, where they are susceptible of 
another construction, neither the statutes^^ ^or con¬ 
tracts entered into pursuant thereto^^ should be so 
construed as to impair the obligations of a prior 
contract 

b. By United States 

Under the terms of the National Reclamation Act, the 


United States, through the secretary of the Interior, has 
power to construct, operate, and maintain irrigation 
works, and to enter into contracts for related purposes 
with irrigation districts, water users' associations, and 
others. 

Congress has power to promote the general wel¬ 
fare through large scale projects for reclamation, 
irrigation, and other internal improvements In 
the valid exercise of this power, it enacted the 
National Reclamation Act, 43 U S C A, § 371 et 
seq,S5 and under this act and the construction 
placed thereon, the secretary of the interior is au¬ 
thorized to construct,s6 operate, and maintain^ir¬ 
rigation works, make an equitable apportionment 
per acre of the construction charges on the entries 
and pnvately owned lands which may be irrigated 
by the waters of the project,8S fix an operation and 
maintenance charge to be paid by each water-right 


74. US —Twin Palls Land & Water 
Co V Twin Falls Canal Co, DC 
IdaJio, 7 P Supp 238, affirmed, C 
CA, 79 P2d. 431, certiorari denied 
66 set 381, 296 US 654, 80 L Ed 
466 

67 C J p 1293 note 71. 

75. U S —McKinney v. Big Horn 
Basin Development Co, 167 P 770, 
93 CCA 258 

Idaho —Parrott v Twin Palls Sal¬ 
mon River Land & Water Co, 188 
P 461, 32 Idaho 759 

76. US —^Idaho Irr Co v Gooding, 
Idaho, 44 S Ct 618, 265 US 518, 
68 LEd 1167 

Carter v Blame County Inv Co, 
D C Idaho, 45 P 2d 643 
67 C J p 1293 note 73 

77. US —^Twin Palls Salmon River 
Land & Water Co v Caldwell, 
Idaho, 242 P 177, 155 CCA 17 

78. Mont—Valier Co v State, 216 
P 2d 966, 123 Mont 329, certiorari 
denied 71 S Ct 63, 340 US 827, 

95 LEd 607 

67 C J p 1293 note 75 

79. Mont—^Valier Co v State, su¬ 
pra. 

80. US —Twin Palls Salmon River 
Land & Water Co v. Caldwell, 
Idaho, 46 S Ct 22, 266 US 85. 69 
LEd 178 

67 C J p 1293 note 76 
Bnties of state hoard 
The Carey Land Act Board of the 
state of Montana has duty to comply 
with general philosophy of Carey 
Land Act and to comply with restric¬ 
tions Inherent therein and Montana 
Acts enacted as machinery to accept 
benefits of the Carey Land Act, and 
In contracts between state and con¬ 
struction company constructing Irri¬ 
gation project thereunder 
Mont—^Valier Co v State, 216 P 
2d 966, 128 Mont 329, certiorari 
denied 71 S Ct. 63, 340 US. 827. 

96 LEd, 607. 

94 C J S —17 


81. Mont —Habets v Carey Land 
Act Bd. 244 P2d 611, 126 Mont 
46 

N M —^Middle Rio Grande Water 
Users Ass'n v Middle Rio Grande 
Conservancy Dist, 258 P 2d 391, 
57 NM 287 

82. Idaho —Aberdeen-Springfleld Ca¬ 
nal Co V Bashor, 214 P 209, 36 
Idaho 818 

83. Idaho—^Vinyard v North Side 
Canal Co, 274 P 1069, 47 Idaho 
272, appeal dismissed and certiorari 
denied 60 S Ct 67, 280 US 620, 
74 LEd 689 

Or —Skinner v Jordan Valley Irr 
Dist, 300 P 499, 137 Or 480, modi¬ 
fied on other grounds and rehear¬ 
ing denied 3 P 2d 634, 137 Or 480 

84. U S —^U S v Gerlach Live 

Stock Co, CtCl, 70 set 955, 339 
US 725, 94 LEd 1231, 20 ALR 
2d 633, U S V James J Stevin- 
son, 70 set 955, 339 US 725, 
94 LEd 1231, 20 A L R.2d 633 

Hudspeth County Conservation 
and Reclamation Dist No 1 v 
Robbins, CATex, 213 F 2d 426, 
certiorari denied 75 S Ct 56, 348 
U S 833, 99 LEd 667. 

Change of policy 

Congress had power to change its 
standing policy that primary pur¬ 
pose in Reclamation Lawis was irri¬ 
gation, and that development of hy¬ 
droelectric power was incidental 
U S —Winston Bros Co v, U S, 
Ct Cl, 130 FSupp 374 

85. US —United States v Hanson, 
Wash, 167 P 881, 93 CCA 371 

67 C J p 1293 note 79 

86. US—U S V Ide, CCAWyo, 
277 P 373, affirmed 44 S Ct 182, 
263 US 497, 68 LEd. 407 

67 CJ p 1293 note 80 

87. DC —Burley Irr Dist v Ickes, 
116 F2d 529, 73 AppDC 23, cer¬ 
tiorari denied 61 SCt 614, 312 US 
«87, 85 LiBd 1124 
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The primary object of statute 
dealing with reclamation of land by 
federal government is the reclama¬ 
tion of and lands through irriga¬ 
tion, and production of power for 
pumping in connection with irriga¬ 
tion IS an important incident to the 
main object, but disposition of sur¬ 
plus power not required for pump¬ 
ing or other uses of irrigation for 
commercial uses is authorized only 
as an incidental phase of reclama¬ 
tion and not as a primary or inde¬ 
pendent act in itself 
D C —Burley Irr Dist v Ickes, su¬ 
pra. 

Powe(rs of secreitary of interior 
The secretary of interior had pow¬ 
er to execute a plan of conserva¬ 
tion whereby he stopped winter flow 
of water through power plant in ir¬ 
rigation district, ceased producing 
I>ower In nonirrlgating season for 
purpose of conserving such water 
for irrigating season, contracted with 
private power company to supply 
commercial demand in distnet, and 
preserved the profitable commercial 
power business which would other¬ 
wise have been lost through lack 
of dependable source of power dur¬ 
ing irrigation season 
DC—^Burley Irr Dist v. Ickes, su¬ 
pra. 

mcidental legislative authorization. 

Congress had power to enact the 
statute authorizing the secretary of 
the interior to purchase and improve 
suitable land for a townsite to re¬ 
place a portion of a town flooded 
by a reservoir of a reclamation 
project, and under such a statute, 
the fee-simple title to land pur¬ 
chased by the secretary of the in¬ 
terior for such townsite is in the 
United States until it disposes of it 
U S —U. S V. Power County, D C 
Idaho, 21 P Supp 684 

88. US—^Ickes v Fox, AppDC, 57 
set 412, 300 US 82, 81 LEd 526, 
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applicant, entryman, or landowner according to the 
quantity of water delivered,^9 and to enter into 
contracts for specified purposes with irrigation dis¬ 
tricts, water users' associations, corporations, entry- 
men, or water users The rights, obligations, and 
liabilities under such contracts are governed by 


the terms and provisions thereof as affected by gen¬ 
eral rules of law and applicable statutes and m 
a number of cases courts have had occasion to con¬ 
strue and apply provisions for the government to re¬ 
ceive credit for return flow, drainage water, and 
waste water. 9 2 


rehearing- denied 57 S Ct 604, 300 
US 640, 81 LEd 888 
67 C J p 1293 note 82 

Propriety of charges 

The secretary of interior can make 
only such charges to reimburse 
reclamation fund for construction of 
project as are provided for in the 
Reclamation Act 

DC—V Ickes, 127 F 2d 30, 78 
U S App D C S4, certiorari denied 
64 set 204, 320 US 792, 88 DEd 
477, Ickes v Park, 64 S Ct 204, 
320 US 792, 88 L Ed 477, and 
Ickes V Eder, 64 S Ct 204, 320 
US 792, 88 LEd 477 

traauthoTized constmctloiL 
Where construction of new reser¬ 
voir was undertaken in violation of 
Reclamation Act providing that no 
work shall be undertaken on which 
construction charge has been fixed 
by public notice if work increases 
construction charge above charge in 
notice unless water right applicants 
and entrymen agree to pay cost 
thereof, secretary of interior could 
not collect costs for unauthorized 
construction on ground of unjust 
enrichment of water users 
DC—Pox V Ickes, 137 F 2d 30, 78 
U S App D C. 84, certiorari denied 
64 set 204, 320 US 792, 88 LEd 
477, Ickes v Park, 64 S Ct 204, 
320 us. 792, 88 LEd 477, and 
Ickes V Eder, 64 S Ct 204, 320 
US 792, 88 LEd 477 

89. us—^Ickes V Fox, AppDC, 57 
set- 412, 300 US 82, 81 LEd 
625, rehearing denied 57 S Ct 504, 
300 us 640, 81 LEd 888 

Moody V Johnston, CCA Mont, 
66 P 2d 999, followed in Moody v 
Smith, &6 P2d 1003, Moody v 
Francis, 66 P 2d 1003, and Moody 
V Scheer, 66 F 2d 1004 
67 C J p 1294 note 83 

Ezcliisi'y’e power of seore-tory 
U S —Moody V Johnston, CCA 
Mont, 66 P 2d 999, followed in 
Moody V Smith, 66 F 2d 1003, 
Moody V Fiancis, 66 P 2d 1003, 
and Moody v Scheer, 6-6 P 2d 1004 

FroceedizLgB to test validity of 
charges 

U S —^Moore v Anderson, CCA 
Wash, 68 P 2d 191, certiorari de¬ 
nied Anderson v Moore, 55 S Ct 
78, 293 US 667, 79 LEd 666, and 
Graham v Moore, 55 S Ct 78, 293 
US 667, 79 LEd 666—Moody v 
Johnston, CCAMont, 66 P 2d 999, 
followed in Moody v Smith, 66 
P 2d 1003, Moody v Francis, 66 


F 2d 1003, and Moody v. Scheer, 
66 P2d 1004 
Projects cottstracted by private en¬ 
terprises 

The Reclamation Extension Act of 
August 13, 1914, applied not only to 
projects constructed by the secre¬ 
tary of the interior under the recla¬ 
mation Act but applied to those con¬ 
structed by private enterprises and 
taken over by the United States 
Wash—Caruthers v Sunnyside Val 
Irr Dist, 188 P 2d 136, 29 Wash 
2d 530 

90. U S —^U S V. Warmspnngs 

Irr Dist, DC Or, 38 F Supp 239 
DC—^Burley Irr Dist v Ickes, 116 
F2d 529, 73 AppDC 23. ceitiorari 
denied 61 S Ct 614, 312 US 687, 
85 LEd 1124 
67 C J p 1294 note 84 
91 xj S —^U S V. Warmspnngs Irr 
Dust, DC Or. 38 F Supp 239 
DC—Burley Irr Dist v Ickes, 116 
P2d 529, 73 AppDC 23, certiorari 
denied 61 S Ct 614, 312 US 687, 
85 LEd 1124 
Validity of statute 

Statute providing for application 
of net revenues from operation of 
power plant in connection with Sho¬ 
shone irrigation project was within 
constitutional power of congress 
D C —U. S ex rel Shoshone Irr 
Dist V- Ickes, 70 F 2d 771, 63 
App DC 167, certiorari denied 55 
set 82, 293 US 571, 79 LEd 
670 

Apphoabllity of state law 
The United States, in the construc¬ 
tion of reservoirs for impounding 
waters of river and of irrigation 
system and m the distribution of 
water therefrom, acted solely under 
and subject to appropriation and ir¬ 
rigation laws of the state 
Wash—Lawrence v Southard, 73 P 
2d 722, 192 Wash 287. 115 ALR 
1308 

Bight to collect seepage -waters 
<1) Under Reclamation Act, right 
of United States as storer and car¬ 
rier was not exhausted when waters 
had been once used, but extended 
to recapture and re-use of waters 
U S —Hudspeth County Conservation 
and Reclamation Dist No 1 v 
Robbins, CATex, 213 P 2d 425, 
certiorari denied 75 S Ct 56, 348 
US 833, 99 LEd 657. 

(2) The scope of the United States 
appropnative rights in connection 
with a federal reclamation project 
are the same, under the Nebraska 
law, as those in connection with any 
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irrigation canal, and includes the 
right, by proper means, to collect 
seepage waters from any part of 
the land and to reapply them on 
other lands within the project and 
under the appropriation, hence un¬ 
der Nebraska law, the fact that the 
United States has divided reclama¬ 
tion project into several divisions 
which have been completed at dif¬ 
ferent times does not preclude the 
United States from recapturing 
seepage waters from lands m one 
division for use of another division, 
where the grouping of the lands 
into divisions was simply a matter 
of mechanical organization and ad- 
ministrati\ e convenience in the 
sound development of the project as 
a whole and the reservoirs and diver¬ 
sion works by means of which the 
waters were supplied remain in the 
control of the United States 
US—U S V Tilley, C C A Neb , 124 
F 2d 850, certioran denied Scott 
V U S, 62 set 1281, 316 US 
691, 86 LEd 1762 
Ac-tioais -to eufoixse xaghts 
U S —^American Falls Reservoir Dist 
No 2 V Crandall, CCA Idaho, 82 
F2d 973, modified on other grounds 
and rehearing denied 85 F 2d 864 

92 US —^U S V Warmsprmgs Irr 
Dist, DC Or, 38 F Supp 239 
<drainage” as used in contract in¬ 
volving water rights can be the re¬ 
sult of a subsurface flow, and the 
word may express the concept of 
water which has escaped from a 
reservoir by percolation and is 
drawn off when it appears again on 
the surface 

U S —^U S V Warmspnngs Irr Dist, 
supra 

'^Betum. flow*’ IS water drawn from 
a stream and impounded or used in 
iriigation which subsequently ar¬ 
rive® again at the stream from which 
It was initially abstracted, and may 
be found either m surface or in per¬ 
colating waters 

U S —^United States v. Warmspnngs 
Irr Dist, supra. 

Public character of percolatliLg -water 
Water escaping from United States 
government irrigation project by 
deep percolation was, under Oregon 
law, of a “public character,” even 
against the United States 
U S —^U. S V, Warmspring® Irr 
Dist, supra. 

OousideratLou 

A contract between United States 
and local irrigation district down¬ 
stream from government irrigation 
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Rights of landowner or water user The right, if 
any, to water from a government irrigation project 
IS limited to sach water as is reasonably necessary, 
the rights of the users being determined not by con¬ 
tract, but by beneficial use However, a land- 
owner cannot be compelled to use his water right 
on any particular part of his land ^5 Vested rights 
of a water user may not be destroyed by action of 
the secretary of the interior ,96 but interference 
with such rights by action pursuant to acts of 
congress and authorized by state legislation cannot 
be prevented by landowners and other water users, 
although they may be entitled to damages 97 Inter¬ 
ference by the manager of a reclamation project 
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with private ditches and water rights constitutes a 
trespasses for which the manager is personally 
liable 99 Diversion, storage, and distribution of 
the water by the federal government does not vest 
the United States with ownership of the water 
nghts, which remain vested in the owners as ap¬ 
purtenant to the land wholly distinct from the 
property of the government in the irrigation works 
and the government remains a earner and distribu¬ 
tor of water with the right to receive the sums 
stipulated in the contract for construction and the 
annual charges for the operation and maintenance 
of the works ^ 


project, providing’ that go\ernment 
should receive credit for "return 
flow” in lieu of stored water to which 
local district would otherwise be en¬ 
titled, was based on sufficient con¬ 
sideration, where not all the water 
for which the goT/ernment received 
credit was of public character, and 
district could promise to return 
more water than it received from 
surface runoff, within the limits of 
beneficial use and the terms of ap¬ 
propriation 

U S —S V. Warmsprings Irr 
Dist, supra. 

93. XJ S —Scheer v Moody, D C 
Mont, 48 F 2d 327, reversed on 
other grounds, CCA, Moody v 
Johnston, 66 F 2d 399 

94, DC—Fox V Ickes, 137 F 2d 30, 
78 U S App D C 84, certiorari de¬ 
nied 64 set 204, 320 US 792, 
S8 LEd 477, Ickes v Park, 64 
set 204, 320 US 792, 88 LEd 
477, and Ickeis v Eder, 64 S Ct 
204, 320 US 792, 88 LEd 477 

95 Idaho—^Nampa & Meridian Iir 
Dist v Petne, 223 P 531, 37 Idaho 
45 

96 US —^Rank v. Krug, D C Cal, 90 
FSupp 773 

Action held imaathonzed 
Notice issued by secretary of in- 
teiior expressly limiting measure of 
water right of water useis m Sun- 
nyside division of Yakima leclama- 
tion project to three acre foet and 
providing that water in excess of 
three acre feet might be rented by 
water users and money collected ap¬ 
plied to payment of unsecured por¬ 
tion of reservoir system of Yakima 
project was a nullity, as unauthor¬ 
ized and constituting an attempt to 
destroy vested nghts 
Wash—Lawrence v Southard, 73 P 
2d 722, 132 Wash 287, 116 ALR 
1308 

Intent of congress 

Congress, in making appropria¬ 
tions for construction of dam on 
river which was navigable in part, 
regardless of whether dam was for 
improvement of navigation or flood 


contiol, did not intend that riparian 
owners whose lands were located on 
river below dam should have no wa¬ 
ter rights and did not authorize the 
taking of any water rights without 
just compensation 

U S —Rank v Krug, D C Cal, 90 F 
Supp 773 
Question of fact 

Declaration by congress that the 
works to be constructed under the 
Central Valley Project were for riv¬ 
er regulation, improvement of navi¬ 
gation, flood control, irrigation, and 
domestic uses and power, coupled 
with requirement that all such work*^ 
would be constructed and operated 
under the reclamation laws, estab¬ 
lished that the relation to naviga¬ 
tion, flood control, irrigation, nver 
regulation or power of each dam 
or works should be determined as 
a question of fact, with due regard 
to private rights and nghts of the 
State of California 
U S —Rank v Krug, isupra 
Bights not protected 

Ripaiian owners whose lands were 
located on river below dam con¬ 
structed under federal reclamation 
laws were not, as parties in interest 
entitled to enforce any right of use 
to flow of waters of river for spawn¬ 
ing and fishing of salmon and other 
fish for both general commercial pur¬ 
poses and general recreational pur¬ 
poses of plaintiffs and public under 
federal statute requiring that ade¬ 
quate provision be made in construc¬ 
tion by United States of any dams 
or diversionary works for the con¬ 
servation, maintenance and manage¬ 
ment of wild life resources and its 
habitat 

U S —Rank v Krug, supra 

97. Kan —State ex rel Emery v 
Knapp, 207 P 2d 440, 167 Kan 546 

98. US —Scheer v Moody, D C 

Mont, 48 F2d 327, reversed on 
other grounds, CCA, Moody v 
Johnston, 66 F 2d 999 

99. US —Scheer v Moody. D C 

Mont, 48 F 2d 327, reversed on oth¬ 
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er grounds, CCA, Moody v John¬ 
ston, 66 P2d 999 

1. US —State of Neb v State of 
Wyo , Neb & Wyo , 65 S Ct 1332, 
325 US 589, 89 LEd 1815—Ickes 
V Fox. App DC. 57 S Ct 412, 300 
US 82, 81 LEd 525, rehearing 
denied 57 S Ct 604, 300 US 640, 
81 LEd 888 

Acqnisitioii of nghts by landowner 
Where water rights on which fed¬ 
eral water project rested puisuant 
to Reclamation Act had been ob¬ 
tained in compliance with state law, 
and pursuant to government’s action 
individual landowners had become 
the appropriators of the water rights, 
the United States being the storer 
and carrier, the rights acquired bv 
landowners were as definite and 
complete as If they were obtamed 
by direct cession fiom the federal 
government, so that even though 
the government owned unappropriat¬ 
ed rights, they were ac u red by 
landowners in manner contemplated 
by congress 

U S —State of Nebraska v. State of 
Wyoming, Neb & Wyo, 65 S Ct 
1332, 325 US 689, 89 LEd 1816 

2. US—State of Nebraska v State 
of Wyoming, isupra—Ickes v Pox, 
AppDC, 57 set 412, 300 US 82. 
81 LEd 523, rehearing denied 67 
set 504, 300 US 640. 8l LEd 
888—Ickes v Paiks, 57 S Ct 412, 
300 U S 83, 81 L Ed 525, reheax- 
ing denied 57 S Ct 604, 300 U S 
640, 81 L Ed 888—Ickes v Ott- 
muller, 57 S Ct 412, 300 US 82, 
81 LEd 525, leheanng denied 57 
set 504, 300 US 640, 81 LEd 
888 

Hudspeth County Conservation 
and Reclamation Dist No 1 v. 
Robbins, CATex. 213 F 2d 425, 
certiorari denied 75 S Ct 56, 348 
US 833, 99 LEd 657 
Property rights distinguished 

In constructing reclamation proj¬ 
ect pursuant to Reclamation Act, 
property right in water right is 
separate and distinct from property 
right in reservoirs, ditches, or ca- 
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Withdrawal of lands from entry The secretary 
of the interior may, as directed by statute, withdraw 
from public entry the lands required for any irriga¬ 
tion works contemplated under the provisions of the 
statute.^ Under his general statutory authority to 
perform any acts and to make such rules and regu¬ 
lations as may be necessary and proper to carry out 
the provisions of the statute, the secretary may es¬ 
tablish rules as to the use of withdrawn lands while 
not needed for the purpose for which they are re¬ 
served,^ and may lease them for grazing 5 

§ 317. Actions to Establish and Protect 
Rights 

A person, corporation, district, or government claim¬ 
ing a right to the use of waters or works for Irrigation 
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purposes may bring an appropriate action or suit to es¬ 
tablish, protect, and enforce the right. 

Provided the assertion of the right is not barred 
by laches® or estoppel,*^ a person, corporation, dis¬ 
trict, or government possessing or claiming a right 
to the use of waters or works for irrigation pur¬ 
poses may bring an appropriate action or suit to 
establish, protect, and enforce the right,® such as an 
action for damages,® a suit to enforce a contract, 
an action of ejectment to recover possession of a 
water ditch or canal,^^ an action to abate a defective 
impounding dam as a nuisance causing the loss of 
water to plaintiff for irrigation purposes,'^2 a suit to 
quiet title,i® or, where there is no adequate rem¬ 
edy at law, a suit to restrain wrongful and injurious 
acts,i^ as, for example, interference with, or in- 


nals, itt that water right is appur¬ 
tenant to land owner of which is 
the appropnator, and Is acquired by 
perfecting an “appropriation,” that 
is, by an actual diversion followed 
by an application within a reason¬ 
able time of the water to a beneficial 
use 

XJ S —State of Nebraska v State of 
Wyoming, 65 S Ct 1332, 325 US 
689, 89 LSd 1815 

3. US —S V Hanson, Wash , 
167 F 881, 93 CCA 371 
Cal—^Donley v. West, 189 P 1052, 
reheard 193 P 619, 49 CalApp 
796, eri*or dismissed 43 S Ct 87, 
260 US 697, 67 LEd 469 
Utah—Clyde v Cummings, 101 
P 106, 35 Utah 461 
5» Utah.—Clyde v. Cummings, su¬ 
pra 

6. Cal —Empire West Side Irr 

Dist V Stratford Irr Dist, 74 P 2d 
248, 10 Cal 2d 376 

Colo—^Putnam Ditch Co v Bijou 
Irr Co. 114 P 2d 284, 108 Colo 
124 

Wyo —^Anderson v Wyoming Devel¬ 
opment Co, 154 P 2d 318, 60 Wyo 
417 

67 C J p 1294 note 94 
Facts held to show laches 
Doctrine of laches was applicable 
to plaintiffs claim that they acquir¬ 
ed not only a proportionate perpetu¬ 
al water right but also proportion¬ 
ate interest m all irrigation works 
constructed by vendor, where plain- 
tifCs had stood by and observed ven¬ 
dor and agents protecting, caring for 
and operating the irrigation works, 
with acquiescence of everyone con¬ 
cerned, over a period far beyond the 
ten-year limitation of actions stat¬ 
ute 

Wyo—^Anderson v Wyoming Devel¬ 
opment Co, supra. 

Facts held not to show laches 
(1) Riparian owners whose lands 
were located on river below dam 
constructed under federal reclama¬ 
tion laws would not be denied in¬ 


junctive relief against officials of 
the Bureau of Reclamation, operat¬ 
ing dam to enjoin interference with 
their right of use of waters of river 
for agricultural and domestic pur¬ 
poses on grounds of laches under 
the circumstances 

US—Rank v Krug, DC Cal, 90 P 
Supp 773 

(2) Where it is not shown that a 
diversion of water was such as to 
challenge the notice of an irrigation 
district, It cannot be charged with 
laches in failing to bring an action 
to enforce its rights 
Mont —Canyon Creek Irr Dist v 
Martin, 159 P 418, 62 Mont 339 

7. Wyo —^Anderson v Wyoming De¬ 
velopment Co, 154 P 2d 318, 60 
Wyo 417 

8. Neb—Robinson v Dawson Coun¬ 
ty Irr Co, 8 NW2d 179, 142 Neb 
811 

67 CJ p 1294 note 95 
Statutory remedy 

Where parties use water which 
should have been placed on certain 
other lands to which it was appur¬ 
tenant without permission of state 
engineer and in violation of irriga¬ 
tion code, party suffering the wrong 
has a remedy under the statute 
NM—Chavez v. Gutierrez, 213 P 2d 
597, 54 NM. 76 

8. US—^Denver & R. G W R Co 
V Himonas, CA-Utah, 190 F 26 
1012 

10. Cal-—Daly v. Ruddell, 70 P 
784, 137 Cal 671 

67 C J P 1296 note 96 

11. Cal—^Dondero v O'Hara, 86 P 
985, 3 CalApp 633 

12. Colo —Seven Lakes Water Us¬ 
ers’ Ass'n V Fort Lyon Canal Co, 
4 P 2d 1112, 89 Colo 615 

13. U S —Idaho Farms Co v North 
Side Canal Co, DC Idaho, 24 F 
Supp 189, reversed on other 
grounds North Side Canal Co v 
Idaho Farms Co, 107 F 2d 481, re¬ 
hearing denied 109 F 2d 354 

260 


Utah—^Whittaker v Spencer, 206 
P2d 612, 115 Utah 499 
67 C J p 1295 note 99. 

Nature of suit 

Suit to quiet title to water rights 
for irrigation purposes is in the na¬ 
ture of an action to quiet title to 
real estate 

Utah—^Hammond v Johnson, 66 P 
2d 894, 92 Utah 20, rehearing de¬ 
nied 76 P2d 164, 94 Utah 35 

issues involved 

In government's suit to quiet title 
and determine rights to use of wa¬ 
ters of Walker River used for irri¬ 
gating lands in Nevada and Califor¬ 
nia, and wherein Nevada and Cali¬ 
fornia defendants appeared and sub¬ 
mitted themselves to jurisdiction, 
all of the rights of parties were be¬ 
fore court 

U S —U S V Walker River Irr, 
Dist, DCNev, 11 F Supp 158, 
exceptions dismissed 14 F Supp 
10, reversed on other grounds, C, 
CA, 104 F2d 334 

14. Idaho —Payette Lakes Protec¬ 
tive Ass'n V Lake Reservoir Co, 
189 P2d 1009, 68 Idaho 111 
Wyo—Linck v Brown, 96 P 2d 909, 
66 Wyo 100 
67 C J p 1295 note 1. 

Remedy at law adequate 

The statute providing that any 
public power and irrigation district 
shall be liable for all seepage dam¬ 
age, and that damages from seepage 
shall be recoverable when and if It 
accrues, gives a plain, complete, ade¬ 
quate, and speedy remedy at law, 
and landowners were not entitled to 
injunctive relief to abate seepage on 
tbeir lands allegedly caused by irri¬ 
gation districts 

Neb—Halligan v Blander, 25 N.W 
2d 13, 147 Neb 709 

State may mamtam action In equi¬ 
ty to compel irrigation district to 
refrain from using water without 
complying with regulatory statute, 
although purpose of action is to 
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jury to, a ditch, canal, or other works,15 the unau¬ 
thorized taking of water from plaintiff’s ditch or 
source of supply,i® or the diversion or shutting off 
of a supply of water to which plaintiff is entitled.^'^ 
Also, in a case of continuing wrong and irreparable 
injury, a landowner may sue to restrain the main¬ 
tenance of an irrigation ditch on his lands^S or the 
use of water by an upper owner for irrigation pur¬ 
poses in such a way as to interfere with his lands 

protect ng-hts of all users of water 
for irrigation purposes 
Neb—State ex rel Sorensen v Mit¬ 
chell Irr Dist, 262 NW 643, 129 
Neb 586, certiorari denied Mitch¬ 
ell Irr Dist V State of Nebraska 
ex rel Sorenson, 56 S Ct 667, 297 
US 723, 80 LEd 1007 

15 Cal—San Juan Gold Co v San 
Juan Ridge Mut Water Ass’n, 93 
F 2d 582, 34 Cal App 2d 169 

67 C J P 1295 note 2 

16 Idaho —Payette Lakes Protec¬ 
tive Ass*n V Lake Reservoir Co, 

189 P2d 1009, 68 Idaho 111 

67 C J P 1295 note 3 

17. Mont—Koch v Colvin, 105 P 
2d 334, 110 Mont 694—Sherlock v 
Greaves, 76 P 2d 87, 106 Mont 206 
Tex—City of Wichita Falls v Brun¬ 
er, Civ App, 165 SW2d 480, error 
refused 

67 CJ p 1295 note 4 
Adequacy of remedy at law 

Riparian owners whose lands were 
located on river below dam con¬ 
structed under federal reclamation 
laws would not be denied injunctive 
relief against officials of the Bureau 
of Reclamation, in operation of the 
dam, from Interfering with their 
right of use of waters of river for 
agricultural and domestic purposes 
on ground that they had a plain, 
speedy and adequate remedy at law 
under the Tucker Act 
U S —^Rank v Krug, D C Cal, 90 F 
Supp 773 

Appointment of water master 
In suit by the United States to en¬ 
join an irrigation company from di¬ 
verting irrigation water allegedly 
purchased and owned by the United 
States, the appointment of a water 
master was unnecessary, since in¬ 
junction could enjoin company from 
interfering with diversion and stor¬ 
age of water by the Umted States 
and could enjoin company from di¬ 
verting and storing water, and by 
such an injunction the district court 
could protect the United States 
against unlawful invasions of its 
rights by company without the ap¬ 
pointment of a water master 
U S —^U S V Humbolijt Lovelock 
Irr Light & Power Co, 97 F2d 38, 

CCA Nev, certiorari denied Hum¬ 
boldt Lovelock Irr , Light & Power 
Co V. U S. 69 set 94, 806 US 
630, 83 LEd 404. 


In an action to establish or enforce water rights 
necessary parties must,20 and proper parties may, 
be jomed,2l 

To warrant recovery or relief, the facts must dis¬ 
close plaintiff’s substantive right, defendant’s viola¬ 
tion or threatened violation thereof, and the ap¬ 
propriateness of the particular relief sought ;22 but, 
where a right to recovery or relief is established, 

V Barclay, 47 P 2d 916, 56 Idaho 
13, 100 ALR 567. 

(2) An action to establish and 
protect an irrigation company’s wa¬ 
ter rights or enjoin the unlawful di¬ 
version of its supply by water may 
be brought by the company without 
joining its stockholders or consum¬ 
ers as parties 

Neb —Robinson v Dawson County 
Irr Co, 8 NW2d 179, 142 Neb. 
811 

(3) Other parties 

Colo —Hackett v Larimer & Weld 
Reservoir Co , 109 P 965, 48 Colo 
178 

Tex —^Arneson v Shary, Civ 
App , 24 S W 2d 1116 
67 C J p 1296 note 7 [b] 

Parties plaiutifir 

Ditch companies, operating sepa¬ 
rate canals diverting water from 
river, could join as plaintiffs to bring 
suit for wrongful diversion of water 
by parties over whom plaintiffs had 
priorities 

Colo —^Reorganized Catlm Consol 
Canal Co v Sunnyside Park Ditch 
Co, 64 P2d 660, 98 Colo 148 
Proper parties defendant 

Ditch companies, operating canals 
diverting water from nver, who 
brought suit for wrongful diversion 
of water, properly joined as defend¬ 
ants several separate offenders who 
were not acting jointly in divertmg 
water 

Colo —Reorganized Catlm Consol. 
Canal Co v Sunnyside Park Ditch 
Co, supra 

Improper parties defendant 

In action to restrain adjoining 
landowner from interfering with the 
use of an irrigation ditch constructed 
through plaintiff’s land, it was im¬ 
proper to join attorneys as defend¬ 
ants on ground of alleged unsound 
legal advice given by them to de¬ 
fendant concerning removal of a dam 
in ditch in question 
Colo—^Lestoque v Arnold, 180 P 2d 
862, 116 Colo 293 

22. Cal —^Hannah v Pogue, 147 P 2d 
672, 23 Cal 2d 849 

Idaho —Payette Lakes Protective 
Ass’n V Lake Reservoir Co. 189 
P2d 1009, 68 Idaho 111 
Mont—^Hansen v Galiger, 208 P 2d 
1049, 123 Mont 101 
Or—Smyth v Jenkins, 33 P 2d 
1007, 148 Or 165 


“Public interest” 

With respect to right to enjoin 
diversion of water from creek, use 
to which appropnators of water, who 
supplied people of community with 
water, applied their rights, was a 
“public use,” since property becomes 
clothed with a “public interest’’ 
when it is used in a manner to 
make it of public consequence, and 
affect the community at large, and 
it is the extent and character of 
use which make it “public ’* 

Mont—Sherlock v Greaves, 76 P 2d 
87, 106 Mont 206 
Conditions precedent 
Injunction may issue In proper 
case to compel distributor to supply 
water for irrigation to consumer, 
but relief will not be granted un¬ 
less consumer pays amount properly 
payable for delivery of water 
Wyo —McHale v Goshen Ditch Co , 
62 P2d 678, 49 Wyo 100 

18 SD—Geiger v McMahon, 139 
NW 958, 31 SD 96 

19. Nev—Johnston v Rosaschi, 194 
P 1063, 44 Nev. 386 

20. Colo—Cox V Olsen, 41 P 2d 296, 
96 Colo 233 

67 C J p 1296 note 7 
Who are iiecess>ary parties 

Owners of seven-eighths of water 
decreed to irrigation ditch were m- 
dispensablo party to proceeding 
wherein decree was made placing bur¬ 
den of maintenance on owners of 
one-eighth of ditch water and plac¬ 
ing regulation of headgate in con¬ 
trol of water commissioner with di¬ 
rections concerning mterests of par¬ 
ties to action only 
Colo —Cox V Olsen, supra 
Who are xumecessary parties 

(1) Irrigation district that 
brought action against water mas¬ 
ter to require distribution in ac¬ 
cordance with its adjudicated rights 
and jomed as defendant drainage 
district, the recipient of water al¬ 
legedly diverted from irrigation dis¬ 
trict was not required to join as de¬ 
fendants water users of the drain¬ 
age district, since their rights de¬ 
pended on the rights of the drainage 
district from which they obtained 
use of the water and they oould have 
no defense not available to drainage 
district 

Idaho—^Nampa & Meridian Irr. Dist 


21 . 
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matters not constituting a defense will not defeat 
the action,23 Where the remedy of injunction for 
enforcement of provisions of the irrigation laws are 
conferred on a water improvement district by stat¬ 
ute, the granting of such relief does not depend on 


equitable principles.^^ 

Pleadings, evidence, and trial In order that re¬ 
covery or relief may be warranted, the pleadings 
must be sufficient under the rules governing plead¬ 
ings generally 25 The issues are confined to those 


Utah—^Tardley v Long Canal Co j 
177 P2d 530, 111 Utah 247 
67 CJ p 1295 note 8 
Parties in interest 

(1) In general 

3SrM—^Middle Rio Grande Conservan¬ 
cy Dist V Chavez, 101 P 2d 190, 
44 NM 240 

(2) Riparian owners of land be¬ 
low dam constructed under reclama¬ 
tion laws are not proper parties in 
interest to enforce maintenance of 
flow for commercial or recreational 
fishing or spawning for reason that 
state of California in Water Code 
and pish and Game Code placed 
that responsibility on public officials 
of the state of California 

US—Rank v. Krug, D C Cal, 90 P 
Supp 773 

(3) Protective association alleging 
facts showing that it represented, 
as a corporate entity, its own rights 
and the rights of its constituent 
members who were littoral owners 
around a lake and reservoir was a 
leal party in interest m suit to en¬ 
join breach by reservoir company 
of contract relative to the mainte¬ 
nance and variation of lake levels 
Idaho —Payette Lakes Protective 

Ass’n V Lake Reservoir Co, 189 
P3d 1009, 68 Idaho 111 

(4) Attorney general, on behalf of 
state, was authorized to institute 
and carry on action to compel irri¬ 
gation district to refrain from using 
water for irrigation purposes with¬ 
out complying with regulatory stat¬ 
ute 

ISTeb —State ex rel Sorensen v Mitch¬ 
ell Irr List, 263 NW 643, 129 
Neb 586, ceitiorari denied Mitchell 
Irr Dist V State of Nebraska ex 
rel Sorenson, 56 S Ct 667, 297 
US 723, 80 LEd 1007 

(5) In suit by landowners to pre¬ 
vent inigation district from depriv¬ 
ing them of full use of water rights 
decreed to them by using waste wa- 
tei, which had escaped from land of 
district to natural flow of river, to 
satisfy water rights junior to plain¬ 
tiffs, that there were other parties 
with water lights superior to plain- 
tifCs, did not prevent plaintiffs from 
maintaining suit against district 
Or—Jones V Warmspnngs Irr Dist, 

91 P2d 642, 162 Or 186 
Slight to use water 

As general rule, the right to use 
of water is requisite to valid claim 
for damages for deprivation of its 
use 

U S —Denver & R G W R Co v 
Himonas, C A Utah. 190 F 2d 1012 


Right to use ditch 

In suit to enjoin wrongful inter¬ 
ference with exclusive use of irriga¬ 
tion ditch, in absence of written evi¬ 
dence of contract, plaintiff was re¬ 
quired to find basis for claimed right 
in acts or omissions of parties giv¬ 
ing him easement by adverse posses¬ 
sion or application of some equitable 
principle 

Wyo—Lmck v Broivn, 96 P 2d 909, 
65 Wyo. 100 
ContuLtung trespass 

A complaint for injunction and 
damages for interfering with irriga¬ 
tion rights stated a cause of action, 
notwithstanding that primary tres¬ 
pass complained of occurred before 
plaintiffs acquired title, where tres¬ 
pass was in fact and of necessity a 
continuing one 

Colo—Toung V Corey, 73 P 2d 1384, 
101 Colo 463 

23. Utah —Whittaker v Spencer, 
206 P2d 612, 116 Utah 499 

67 C J p 1296 note 12 
Waiver of defense 

In suit for injunction and dam¬ 
ages for interference with irrigation 
rights, defendant’s point that proper¬ 
ty rights, which could not be deter¬ 
mined m injunction suit, were in¬ 
volved, was waived where defendant 
also prayed injunction and damages 
Colo—Young V Corey, 73 P 2d 1384, 
101 Colo 463 

24. Tex—^Biggs v Red Bluff Water 
Power Control Dist, CivApp, 131 
S W 2d 274, error refused 

Trivial trespass 

An injunction sought by water 
power and improvement district to 
prevent owner of land bordering on 
lake created by district's dam from 
using lake for recreational purposes, 
without paying customary charge 
imposed on general public, would 
[ not be denied because petition for 
injunction alleged a technical tres¬ 
pass too trivial to be considered by 
a court of equity, since district’s 
right to injunctive relief did not de¬ 
pend on equitable considerations but 
on a statute 

Tex —Biggs V Red Bluff Water Pow¬ 
er Control Dist, supra 

25 Idaho —Gerber v Nampa, etc, 
Irr Dist, 100 P 80, 16 Idaho 1, 22 
Tex —^Rowles v Hadden, Civ App , 
210 SW 251 
67 C J p 1295 note 9 
Pleadings construed 
(1) In general 

Wyo—Lmck v Brown, 96 P 2d 909, 
65 Wyo 100 


(2) The piayer for a “physical 
solution” as that term is used and 
understood in the laws and by the 
courts of California, in complaint 
by riparian owners whose lands were 
located on river below dam con¬ 
structed under federal reclamation 
laws against officials of the bureau 
of reclamation, which operated dam. 
was another way of asking court to 
determine total amount of water 
which each plaintiff and each mem¬ 
ber of their class had vested in each 
separate parcel of land for reason¬ 
able and beneficial uses under Cali¬ 
fornia law, and to restrain defend¬ 
ants from taking any but the excess 
of such total waters of the nver as 
were put to reasonable and bene¬ 
ficial uses 

U S —Rank v Krug, D C Cal, 90 F 
Supp 773 

Pleadings held sufficient 

(1) In general. 

Idaho —^Payette Lakes Protective 
Ass’n V. Lake Reservoir Co, 189 
P2d 1009, 68 Idaho 111 
Neb—Central Nebraska Public Pow¬ 
er & Irrigation Dist v Walston, 
299 NW 609, 140 Neb 190 
Tex—Biggs V Red Bluff Water 
Power Control Di&t, Civ App, 131 
S W 2d 274, error refused 
67 CJ p 1295 note 9 [c] 

(2) Complaint by owners of ripar¬ 
ian lands located on river below dam 
constructed under federal reclama¬ 
tion laws, which alleged that certain 
officials of the bureau of reclamation 
in operation of dam were threaten¬ 
ing to take their water rights with¬ 
out compensation by diverting en¬ 
tire flow of river at the dam, that 
such taking would be an ii reparable 
injury, and that such acts would be 
m excess of powers granted to de¬ 
fendants by any act of congress, 
stated cause of action for injunctive 
relief as far as water rights of 
plaintiffs were concerned relating to 
agricultural and domestic uses, un¬ 
less shown that plaintiffs had a 
plain, speedy and adequate remedy 
at law 

US—Rank v Krug, DC Cal, 90 F, 
Supp 773 

Pleadings held insufficient or demur, 
rable 

U S —^Rank v, Krug, supra 
Idaho—^Reynolds Irr Dist v Sproat, 
151 P2d 773, 65 Idaho 617. 

Allegations held insufficient 
Cal—San Juan Gold Co v San Juan 
Ridge Mut Water Ass’n, 93 P 2d 
682, 34 Cal App 2d 159. 
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raised by the pleading’s, 26 and the evidence must con¬ 
form to the pleadings 27 Any competent, material, 
and relevant evidence tending to prove or disprove 
an issue in the case is admissible, while incompetent, 
irrelevant, or immaterial evidence is inadmissible 28 
The questions of burden of proof2^ and weight and 
sufficiency of the evidence^o are governed by general 
rules of evidence in civil cases. The findings should 
conform to the issues In an action tried before a 
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jury, questions of fact are to be submitted to the 
jury 82 with correct instructions applicable to the 
evidence, 83 and where a prima facie case is made 
out by the evidence, grant of a nonsuit is error 84 

The judgment or decree should conform to tlie 
pleadings and evidence,85 and the findings^e should 
grant the relief warranted by the facts,87 and should 
contain provisions which are adequate to guard 
and protect the rights of the parties,8S and it should 


Amendment 

Where landowners brought suit 
against city for mandatory injunc¬ 
tion to require city to remove ob¬ 
struction placed in canal leading 
from lake to their land and enjoin¬ 
ing city from closing canal but no 
damages were sought or recoveied 
when court heard injunction phase 
of case, plaintilfs could, by timely 
amendments in same suit, properly 
present their claims for damages 
caused by city’s acts which court 
had required it to remedy 
Tex—City of Wichita Palls v Brun¬ 
er, CivApp, 101 SW2d 912 

26. Title m inJiULction suit 
Generally, title to water and rights 

to Its use may not be established 
between the parties where the ac¬ 
tion IS solely for injunctive relief 
and the rights are not clear or cer¬ 
tain 

Colo—Blanchard v Holland, 103 P 
2d 18, 106 Colo 147, 139 A L. R 
169 

27. Idaho —Reynolds Irr Dist v 
Sproat, 206 P 2d 774. 69 Idaho 315 

28. Evidence held admissible 

(1) In general 

Utah—Christenson v Nielsen, 54 P 
2d 430, 88 Utah 336 
67 C J p 1296 note 10 [ej. 

(2) In suit to enjoin construc¬ 
tion of irrigation ditch, evidence that 
defendant gave up old ditch for un¬ 
kept promise of plaintiff to get de¬ 
fendant right of way through ditch 
was admissible because relevant to 
chancellor’s discretion to refuse in¬ 
junction despite infringement of 
plaintiff’s rights 

Utah—Christenson v. Nielsen, supra 

29 Colo—Water Supply & Storage 
Co V Larimer & Weld Reservoir 
Co, 179 P S70, 65 Colo 604 
67 C J p 1296 note 10 [dj 

30. Colo—^Haines v, Marshall, 185 
P 661, 67 Colo 28 
67 C J p 1296 note 10. 

Evidence held sofELclent 

(1) To establish plaintiff’s right 
to relief or recovery generally 
Cal—^Morris v George, 136 P 2d 195, 
57 Cal App 2d 665 

Mont—^Allendale Irr Co v. State 
Water Conservation Board, 127 P 
2d 227. 113 Mont. 436 
Neb—^Faught v. Platte Val. Public 


Power & Irr Dist. 25 NW2d 889, 

147 Neb 1032 

Or—Smyth v Jenkins, 33 P 2d 1007, 

148 Or 165 

(2) To establish plaintiff’s claim 
to water rights and stock by adverse 
possession 

Cal—Locke v Torba Irr Co, 217 
P2d 425, 35 Cal 2d 205 

(3) To justify denial of particular 
relief prayed for 

Mont —Blaser v Clinton Irr Dist, 
63 P2d 1141, 100 Mont 459 
Wyo—Linck v. Brown, 96 P 2d 909, 
55 Wyo 100 

Evidence held soflcient to author¬ 
ize, req.nire, or sustain findings 

(1) In general 

Cal —^Empire West Side Irr Dist 

V Stratford Irr Dist, 74 P 2d 248, 
10 Cal 2d 376 

Purtado v Taylor, 194 P 2d 770, 

86 Cal App 2d 346—^Fresno Irr 
Dist V Smith, 1S6 P 2d 382, 68 
Cal App 2d 48 

Colo —^Dillinger v North Sterling 
Irr Dist, 266 P 2d 776, 129 Colo 
17 

NM—^Venegas v. Luby, 164 P 2d 
684, 49 NM 381 

Utah—^Whittaker v Spencer, 206 P 
2d 612, 115 Utah 499—Christenson 

V Nielsen, 54 P 2d 430, 88 Utah 
336 

(2) Entitling party to use of ditch 
Utah—Sharp v Bowen, 48 P 2d 906, 

87 Utah 327. 

(3) Requiring denial of defense of 
adverse possession 

Cal —^Furtado v Taylor, 194 P 2d 
770, 86 Cal App 2d 346 

Evidence held msufdelent 

(1) In general 

Cal —^Hannah v Pogue, 147 P 2d 572, 
23 Cal 2d 849 

Colo—Lestoque v Arnold, 180 P 2d 
862, 116 Colo 293 

Idaho —^Payette Lakes Protective 
Ass’n V Lake Reservoir Co, 189 
P2d 1009, 68 Idaho 111, 

Wyo —^Laramie Rivers Co v Le Vas- 
seur, 202 P 2d 680, 66 Wyo 414 

(2) To support findings 

Cal —Simon Newman Co v Sanches, 
159 P 2d 81. 69 Cal App 2d 432 

(3) To support particular appor¬ 
tionment of water 

Cal—Simon Newman Co v. Sanches, 
supra. 


31. Idaho—^Hailey v. Riley. 95 P. 
686, 14 Idaho 481, 499, 17 L R A 
NS. 86 

67 C J p 1296 note 11 

32 Ariz—Gila Water Co v Gila 
Land & Cattle Co, 249 P 751, 30 
Ariz 569 

Tex —Goodwin v. Hidalgo County 
Water Control & Improvement 
Dist No 1. CivApp, 58 SW2d 
1092 

33 Ariz—Gila Water Co v Gila 
Land & Cattle Co, 249 P 751, 30 
Ariz 569 

34. Colo—Blanchard v Holland, 103 
P2d 18, 106 Colo 147, 139 ALR. 
159 

35 Utah—Christenson v Nielsen, 
54 P2d 430, 88 Utah 336 

67 C J p 1295 note 9 [b] 

36 Cal—Parks v Gates, 199 P 40, 
186 Cal 151 

Tex—^Pitts V Zavala-Dimmit Coun¬ 
ties Water Improvement Dist No 
1. CivApp. 81 SW2d 801. 

Utah—Christenson v Nielsen, 64 P. 

2d 430, 88 Utah 336 
37. Idaho —^Payette Lakes Protec¬ 
tive Ass'n V Lake Reservoir Co, 
189 P 2d 1009, 68 Idaho 111. 
Injunctive relief held proper 
Cal—^Furtado v Taylor, 194 P 2d 770, 
86 Cal App 2d 346—^Morris v. 

George, 135 P 2d 195, 57 Cal.App 
2d 665 

Injunction as to past acts 

Where there was no evidence that 
one taking dirt and branches on two 
occasions from land over which he 
had easement for maintenance of 
dam and ditch intended to continue 
such taking, judgment enjoining him 
from taking dirt or branches from 
such land was erroneous as violat¬ 
ing rule that injunction is ordered 
against past acts only if there is 
evidence that they will probably re¬ 
cur 

Cal—^Hannah v Pogue, 147 P 2d 672, 
23 Cal 2d 849 

33 Colo—Cos V, Olsen, 41 P 2d 296, 
96 Colo. 233 

Utah.—Christenson v. Nielsen, 54 P 
2d 430, 88 Utah 336. 

67 CJ p 1296 note 17 
Defendant’s rights held adequately 
guarded 

In action involving oral contract 
made between predecessors in inter- 
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not be so indefinite as to be unenforceable 59 Rights 
of defendants inter sese will not ordinarily be ad¬ 
judicated ,^0 i;mt tinder some statutes it is otherwise 
as to equitable matters.^^ In an action against a 
company owning an irrigation canal by a stock¬ 
holder and water user, the decree should not take 
the control of the corporate property away from the 
company unless it is absolutely necessary to do so 
in order to secure the right of plaintiff 

General rules governing construction and opera¬ 
tion of judgments, as discussed in Judgments §§ 
436-453, and of decrees in equity, as discussed in 

B. IRRIGATION DISTRICTS AND SIMILAR 

§ 318- Character, Status, and Power of Leg¬ 
islature to Create 
a. In general 

b Power of legislature to create 
a- In General 

An irrigation district is a creature of statute, a legal 


Equity §§ 612-61S, are applicable to judgments and 
decrees in actions to protect and enforce water 
rights ^5 The right to use waters to irrigate cer¬ 
tain lands conferred on a party by a decree extends 
only to the reasonably necessary use of the water 
for the proper irrigation of the lands specifically 
described A decree conferring the personal right 
on certain parties to use the water of a certain 
stream m specified quantities grants a privilege 
which cannot be delegated to third persons ^5 

Costs. In a proper case, costs should be appor¬ 
tioned among the unsuccessful parties.^® 

ISTRICTS FOR PURPOSES OF IRRIGATION 

entity in the nature of a public corporation rather than 
a private corporation. In some respects it Is regarded 
by some courts as a public body, exercising some public 
or governmental functions, while m other respects or by 
other courts it is regarded as no political subdivision and 
as performing no governmental functions. 

While an irrigation district is purely a creature 
of statute,such a district has a legal exist- 


est of the respective parties concern¬ 
ing: delivery of irrigation water to 
lands of plaintiff, judgment m effect 
that contract, providing for delivery 
perpetually and without cost to 
plaintiff's predecessor of two second 
feet of water, with right of accumu¬ 
lation, was valid and existing, was 
not erroneous because placing no 
limitation on plaintiffs' right to ac¬ 
cumulate their flow of water since 
right to accumulate water was of 
necessity limited to capacity of 
ditch 

Cal —Corporation of America v 
Durham Mut Water Co , 123 P 2d 
SI, 60 CalApp2d 337 

39. Tex—^Watkins Land Co v Cle¬ 
ments, 86 SW 733, 98 Tex 678, 
107 Am SR 653, 70 L R A 964 

Judgment held suffLcieutly clear 
Cal —Morns v George, 136 P 2d 196, 
57 Cal App 2d 666 

40. Colo —Wannamaker v Pendle¬ 
ton, 121 P 108, 21 Colo App 174 

41. Or—^Hough V Porter, 95 P 
732, 98 P. 1083, 102 P. 728. 61 Or 
318 

42. Idaho —Young v Extension 
Ditch Co, 156 P 917, 28 Idaho 776 

43. Cal—Hannah v Pogue, 147 P 
2d 572, 23 Cal 2d 849 

Utah—Whittaker v Spencer, 206 
P2d 612, 115 Utah 499 
Wyo—Dmck v Brown, 96 P 2d 909, 
55 Wyo. 100, 

Bed judicata 

Validity of water-right contract 
for irrigation, which had been judi¬ 
cially determined in prior action to 
which irrigation company and owner 
of contract were parties, could not 


be auestioned In subsequent action 
between owner of contract and suc¬ 
cessor to irrigation company 
Neb —Vonburg v Farmers Irr Dist, 
270 NW 835, 132 Neb 12 
Effect of subsequent river compact 
River compact between Colorado 
and New Mexico was not available 
to protect state water officials in vio¬ 
lation of previous valid decree ad¬ 
judicating prior right to water for 
irrigation 

Colo —La Plata River & Cherry 
Creek Ditch Co v Hmderhder, 26 
P 2d 187, 93 Colo 128, appeal dis¬ 
missed Hinderlider v La Plata 
River & Cherry Creek Ditch Co, 
54 set 667, 291 US 650, 78 LEd 
1004 

44 US—Pacific Live Stock Co v 
Hanley, Or, 200 F 468, 118 CCA 
494 

67 CJ p 1296 note 20 
45. Neb—Slattery v Harley, 79 N 
W 161, 68 Neb 676 
45. Utah —^Whittaker v. Spencer. 

206 P 2d 612, 115 Utah 499 
47- Cal—Woody v- Security Trust 
I & Savings Bank, 29 P 2d 898, 137 
Cal App 29 

Kan —Mizer v Kansas Bostwick Irr 
Dist No 2, 239 P 2d 370, 172 Kan 
157, appeal dismissed 72 S Ct 1053, 
343 US 954, 96 LEd 1355 
Or—^Payette-Oregon Slope Irr Dist 
V Coughanour, 91 P 2d 626, 162 
Or 458 

Tex—Grand Lodge of Order of Sons 
of Hermann in Texas v Curry, 
Civ App, 108 SW2d 674, error 
refused 

67 CJ p 1297 note 23, p 1299 note 
54 


Purpose 

(1) An irrigation district is creat¬ 
ed and exists for the primary bene¬ 
fit of the owners of land within its 
limits 

Anz—Taylor v Roosevelt Irr Dist, 
232 P2d 107, 72 Ariz 160 
Idaho —Eldndge v Black Canyon 
Irr Dist, 43 P 2d 1062, 65 Idaho 
443 

Wash —In re Horse Heaven Irr 
Dist, 118 P2d 972, 11 Wash 2d 218 
Wyo —In re Greybull Valley Irr. 
Dist, 76 P2d 339, 62 Wyo 479, fol¬ 
lowed in Brewer v Greybull Val¬ 
ley Irr Dist, 76 P 2d 351, 62 Wyo 
613, rehearing denied 77 P 2d 617, 
62 Wyo 479 

(2) The purpose of an Irrigation 
district IS to furnish water for Irri¬ 
gation purposes to be usefully and 
beneficially applied to lands within 
the district, and the appropriation 
of the district is dedicated to the 
lands within the district to which 
water has been beneficially applied 
and which has not come withm pro¬ 
visions of the nonuser statute 
Neb —In re Birdwood Irr Dist, Wa¬ 
ter Division No 1-A, 46 NW2d 
884, 154 Neb 52 

(3) Irrigation districts are estab¬ 
lished under governmental author¬ 
ity to accomplish the purpose of ir¬ 
rigation by the united efforts of 
landowners 

Kan—^Mizer v Kansas Bostwick Irr. 
Dist No. 2, 239 P 2d 370, 172 Kan. 
167, appeal dismissed 72 S Ct 1063, 
343 US 964, 96 LEd 1365. 

Coiurtxnotloa of statute 

(1) Water Conservancy District 
Act must be construed so as to give 
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ence and is a legal entity,^* a body corporate^s 
in the nature of a public corporation rather than a 
private corporation,50 although, with respect to ordi- 

dinary business, it has the status of a private corpo- 
rationOi and its directors are on the same footing 
as private individuals or the directors of a private 
corporation similarly situated 5^ In the absence 
of statute an irrigation district is not a public 
service corporation in the sense that it is a common 


carrier 

The nature and status of irrigation districts, with 
respect to whether they exercise governmental func¬ 
tions or partake of the nature of political bodies, 
have been variously described by the courts Thus, 
It has been held, on the one hand, that an irrigation 
or reclamation district is a quasi-municipal corpo- 
ration,5^ or state agency, 5 5 or that it is a public 


force and effect to all of its provi¬ 
sions 

^o2o—People ex rel Dunbar v San 
Luis Val Water Conservancy 
Dist, 261 P2d 704, 128 Colo 193 
(2) In construing Water Conserv¬ 
ancy Act, tbe purpose of the act, not 
only as disclosed by its words, but 
also In the light of the physical con¬ 
ditions of the state, its needs, and 
character, and extent of the project¬ 
ed benefits, must be considered 
Colo—^People ex rel Rogers v Let- 
ford, 79 P2d 274, 102 Colo 284 

48 Or—Harney Valley Irr Dist v 
Weittenhiller, 198 P 1093, 101 Or 
1 

Wash—^Board of Directors of River¬ 
side Irr Dist V Cummings, 230 
P 649, 131 Wash 632 

49. ND—^In re Heart River Irr 
Dist, 49 NW2d 217, 78 ND 302 
legislative declaration, of nature 
A legislative declaration of nature 
and character of corporation intend¬ 
ed to be created under Water Con¬ 
servancy Act IS not conclusive on 
court, but must be considered in con¬ 
struction of the act 
Colo—People ex rel Rogers v. Let- 
ford, 79 P 2d 274, 102 Colo 284 

50 US —Corpus Juris cited in 
Kiles V Tnnchera Irr Dist, C C A 
Colo, 136 F 2d 894, 895—Northport 
Irr Dist V Henry Wilcox & Son, 
CCANeb, 131 F 2d 113—Nev-Cal 
Electric Securities Co v Imperial 
Irr Dist, CCA Cal, 85 F 2d 886, 
certiorari denied 57 S Ct 493, 300 
US 662, 81 LBd 871 

In re Lindsay-Strathmore Irr 
Dist, DC Cal, 21 F Supp 129, mo¬ 
tion denied U. S v Bekins, 58 S 
Ct 647 and Lindsay-Strathmore 
Irr rhst V Bekins, 58 S Ct 649, 
reversed on other grounds 68 S Ct 
811, 304 US 27, 82 LBd 1137, re¬ 
hearing denied 68 S Ct 1043, 304 
US 589, 82 LBd 1549. and 58 
set 1044, 304 US 589, 82 LBd 
1549 

Cal—^Williams v Merced Irr Dist, 
48 P2d 664, 4 Cal 2d 238—Box v 
Young, 26 P 2d 290, 219 Cal 243 
Allen V Hussey. 225 P2d 674, 
101 CalApp2d 467-^ordan v Wil¬ 
liams Irr Dist, 67 P 2d 666, 13 
Cal App 2d 466. 

Colo—^Logan Irr Dist v. Holt, 133 
P2d 630, 110 Colo. 263—People ex 


rel Rogers v Letford, 79 P 2d 
274, 102 Colo 284 

Idaho —^Lewiston Orchards Irr 
Dist V Gilmore, 23 P2d 720, 63 
Idaho 377 

Mont—State ex rel Blanker v Still¬ 
water County, 66 P 2d 788, 104 
Mont 387 

Neb—Loup County v Rumbaugh, 38 
NW2d 746, 161 Neb 663—Doup 
River Public Power Dist v North 
Loup River Public Power & Irri¬ 
gation Dist, 5 NW2d 240, 142 
Neb 141, followed in Loup River 
Public Power Dist v Middle Loup 
Public Power & Irrigation Dist, 

6 NW2d 249, 142 Neb 156 
67 CJ p 1297 note 25—14 CJ p 74 
note 16 
Quasi-publlo 

An irrigation district Is a Quasi- 
public corporation for which no stock 
IS issued 

Idaho—Hale v McCammon Ditch 
Co, 244 P2d 151, 72 Idaho 478 
Filing acceptance of constitution 
The constitutional provision, re- 
cLUiring corporations existing at time 
of adoption of constitution to file 
acceptances of provisions thereof 
with secretary of state, does not ap¬ 
ply to irrigation districts 
Idaho—Reynolds Irr Dist v Spro- 
at, 151 P 2d 773, 66 Idaho 617 

51. Ariz —Taylor v Roosevelt Irr 
Dist, 232 P2d 107, 72 Anz 160— 
Maricopa County Municipal Water 
Conservation Dist No 1 v La 
Prade, 40 P 2d 94, 45 Anz 61 
Idaho —^Nampa & Meridian Irr Dist 
V Barclay, 47 P 2d 916, 66 Idaho 
13, 100 A L R. 657. 

Characteristics compared 

Irrigation districts are municipal 
in nature in some respects, as they 
exercise taxing power and compel in- ! 
elusion of unwilling owners' lands 
within their bounds, but In other 
ways they resemble private corpora¬ 
tions, for they are liable for their 
servants’ torts m same manner and 
to same extent and generally have 
same rights and responsibilities as 
such corporations 

Ariz—Taylor v Roosevelt Irr. Ihst, 
232 F 2d 107, 72 Ariz 160 

Service of process 

An irrigation district is a “corpo¬ 
ration," within statute providing for 
service of process in suit against 
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corporation on president, secretary, 
cashier, or managing agent thereof, 
and service of process is not requir¬ 
ed to be made on members of dis¬ 
trict’s board of directors personally. 
Idaho —Tmgwall v King Hill Irr 
Dist, 129 P2d 898, 64 Idaho 207 

52. Mont—State v Dilworth, 246 
P 167, 76 Mont 218 

Not admiiiistiratlve agency 
An irrigation district is a body 
corporate and its board of directors 
IS not an administrative agency as 
it lacks requisite of state-wide ju¬ 
risdiction, and rules of appellate 
procedure applicable to such agencies 
do not apply in irrigation matters 
N D —In re Heart River Irr Dist, 

49 NW2d 217, 78 ND 302 

53. Idaho—^Nampa & Meridian Irr 
Dist V. Briggs, 147 P 75, 27 Ida¬ 
ho 84 

67 C J p 1297 note 27 

54. Anz —Shumway v Fleishman, 
187 P2d 636, 66 Anz 290 

Colo —People ex rel Rogers v Let- 
ford, 79 P2d 274, 102 Colo 284 
Idaho —^Tmgwall v King Hill Irr. 

Dist, 155 P2d 605, 66 Idaho 76 
Neb —Corpus juris quoted m Bliss v. 
Pathfinder Irr Dist, 240 NW 291, 
292, 122 Neb 203 

Or—^Payette-Oregon Slope Irr Dist 

V Coughanour, 91 F 2d 626, 162 
Or 458—^In re Central Pac Ry 
Co, 25 P2d 927, 144 Or 527 

Utah—Pattenck v Carbon Water 
Conservancy Dist, 145 P 2d 503, 
106 Utah 65 

67 CJ p 1297 n-ote 28—43 CJ p 
73 notes S3, 87 

incidental municipal powers 

Irrigation district is public corpo¬ 
ration having incidental municipal 
powers necessary to internal man¬ 
agement and proper conduct of busi¬ 
ness 

Idaho—^Lewiston Orchards Irr Dist 

V Gilmore, 23 P 2d 720, 63 Idaho 
377. 

55. US —^Fletcher v. Mapes, D C 
Cal, 62 FSupp 351—In re Camer¬ 
on County Water Improvement 
Dist No 1, DC Tex, 9 FSupp 
103, reversed on other grounds, C 
C A, Cameron County Water Im¬ 
provement Dist No 1 V Ashton, 
81 F2d 905, reversed on other 
grounds 56 S Ct 892, 298 US 513. 
80 LBd 1309, rehearmg denied 
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agency in which the public has an interests^ carry¬ 
ing on public business^'^ and, within the limits of the 
authority granted it, exercising public functions,^^ 
that, at least under certain circumstances and in 
some respects, it may be regarded as a political sub¬ 
division of the stated9 or an arm of the govern¬ 
ment,®® that because of the close similarity between 
irrigation districts and municipal corporations the 
general principles applicable to one are applicable 
to the other,®! and that the latter term, when 


broadly used, may include the former.®^ So too, 
it has been held that an irrigation district does exer¬ 
cise some governmental functions,®^ such as 
levying taxes,®^ and even, under some statutes, 
that it exercises exclusively governmental func¬ 
tions On the other hand, it has frequently 
been held that, strictly speaking, irrigation dis¬ 
tricts are not municipal corporations®® or polit¬ 


ical subdivisions 


57 set 5, 299 US 619, 81 L Ed 
457 

Cal—El Camino Irr Dist v El Ca- 
mino Land Corp, 85 P 2d 123, 12 
Cal 2d 378 

Allen V Hussey, 226 P 2d 674, 
101 Cal App 2d 457 | 

Colo—^People ex rel Rogers v Let- 
ford, 79 P2d 274, 102 Colo 284 
5©- Cal—Laguna Beach County Wa¬ 
ter Dist V Orange County, 87 P 
2d 46. 30 Cal App 2d 740 

—State v Lincoln County Pow¬ 
er List No 1, 111 P2d 528, 60 
Ner 401 

Utah—Pattenck v Carbon Watei 
Conservancy Dist, 145 P 2d 503, 
106 Utah 65 

5 7 . US—In re Cameron County 
Water Improvement Dist No 1, 
DC Tex, 9 FSupp 103, reversed 
oij. other grounds. CCA, Cameron 
County Water Impiovement Dist 
No 1 V Ashton, 81 F 2d 906, le- 
versed on other grounds 56 S Ct 
892, ffl8 US 513, 80 LEd 1309, 
rehearing denied 57 S Ct 6, 299 U 
S 619, 81 LEd 457 

58* Cal —Metcalfe v Merritt, 111 
P 505, 14 Cal App 244 

58. Anz—Taylor v Roosevelt Irr 
Dist, 232 P2d 107, 72 Anz 160— 
Shumway v Fleishman, 187 P 2d 
636, 66 Anz 290 

La—State v Coulon, 3 So 2d 241, 
197 La 1058 

Mont—Crow Creek Irr Dist v Crit¬ 
tenden. 227 P 63, 71 Mont 66 
Tex—^Willacy County Water Control 
and Improvement Dxst No 1 v 
Abendroth, 177 S W 2d 936, 142 Tex 
320 

Xnterference by federal government 
Irrigation district organized un¬ 
der state statute permitting crea¬ 
tion of political divisions of state 
was a "political subdivision of state" 
created for local exercise of her 
sovereign powers and possessing 
light to borrow money as necessary 
incident to its operation, and, as 
such. Its fiscal affairs were those 
of the state, not subject to control 
or interfeience by national govern¬ 
ment, unless right to do so was 
definitely accorded by federal Con¬ 
stitution 

VS —^Ashton V Cameron County 
Water Improvement Dist No l. 
Tex*. 56 set 892, 298 US 613, 


80 LEd 1309, rehearing denied 
67 set 6, 299 US 619, 81 LEd 
467 I 

60. Utah —^Pattenck v Carbon Wa¬ 
ter Conservancy Dist, 145 P 2d 

603, 106 Utah 55 

Attributes of sovereignty 

Irrigation districts are corpora¬ 
tions having public purpose, which 
may be vested with so much of at¬ 
tributes of sovereignty as are nec¬ 
essary to carry out such purpose, 
and are subject only to constitution¬ 
al limitations and responsibilities 
appropriate thereto 

—Taylor v Roosevelt Irr Dist, 
232 P 2d 107, 72 Anz 160 

61. Cal—La Mesa, Lemon Grove & 
Spring Valley Irr Dist v Halley, 
239 P 719, 197 Cal 60 

Bights and duties 

An iriigation district being public 
in its purpose and nature, its rights 
and duties must be determined gen¬ 
erally by same considerations as de¬ 
termine those of municipal or pub¬ 
lic bodies 

Utah —^Upper Blue Bench Irr Dist 
V Continental Nat Bank «fe Trust 
Co, 72 P2d 1048, 93 Utah 325 

62. Wash —^Brown v Columbia Irr 
Dist, S3 Wash 374, 144 P 74. 

43 CJ p 76 note 16 [e] 

63. Idaho—^Eldridge v Black Can¬ 
yon Irr Dist, 43 P 3d 1062, 55 

[ Idaho 443 

I Nev —State v Lincoln County Pow¬ 
er Dist No 1, 111 P2d 628, 60 
Nev 401 

Tex—^Willacy County Water Control 
and Improvement Dist No 1 v 
Abendioth, 177 S W 2d 936. 142 Tex 
320 

64- Ai iz —Shumway v Fleishman, 
187 P 2d 636, 66 Anz 290 

Mont—Crow Creek Irr Dist v Crit¬ 
tenden, 227 P 63, 71 Mont 66 
Assessments and taxes generally see 
infra §§ 332—337 

65- Cal —El Cammo Irr Dist v 
El Cammo Land Corp, 85 P 2d 
123, 12 Cal 2d 378 

Allen V Hussey, 225 P 2d 674, 
101 Cal App 2d 467—Laguna Beach 
County Water Dist v Orange 
County, 87 P 2d 46, 30 Cal App 2d 
740—^Woody v Security Trust & 
Savings Bank, 89 P 2d 898, 137 
Cal App 29 


of the state, or of the coun- 

66 US —^Northport Irr Dist v 
Henry Wilcox & Son, CCANeb, 
131 P 2d 113—California Electric 
Securities Co v Imperial Irr 
Dist, CCACal, 86 P 2d 886, cer¬ 
tiorari denied 57 S Ct 493, 300 
US 6C2, 81 LEd 871 

Ariz —Maricopa County Municipal 
Water Conservation Dist No 1 v 
La Prade, 40 P 2d 94, 45 Anz 61 
Cal —^Laguna Beach County Water 
Dist V Orange County, 87 P 2d 46, 
30 Cal App 2d 740 

Colo—Logan Irr Dist. v Holt, 133 
P2d 630, 110 Colo 253 
Idaho —Tmgwall v King HiU Irr 
Dist, 155 P2d 605, 66 Idaho 76 
Neb—Loup County v Rumbaugh, 38 
NW2d 745, 151 Neb 563—Loup 
River Public Power Dist v North 
Loup River Public Power & Irri¬ 
gation Dist, 5 NW2d 240, 142 
Neb 141, followed in Loup River 
Public Power Dist v Middle Loup 
Public Power & Irrigation Dist, 5 
NW2d 249, 142 Neb 156 
Tex —^ilVillacy County Water Control 
and Improvement Dist No 1 v 
Abendroth, 177 SW2d 936, 142 

Tex 320 

67 CJ p 1297 note 31—43 CJ p 
74 note 12 [f] 

DlStmctlOXL 

A water conservancy district is 
an arm of the government separate 
and distinct from any municipality, 
with powers and rules of its own, 
and the mere fact that its terri¬ 
torial boundaries may encompass 
boundaries of a city does not make 
it a part of the city 
Utah —Pattenck v Carbon Water 
Conservancy Dist, 145 P 2d 603, 
106 Utah 55 

[67. US —Fletcher v Mapes, DC 
! Cal, 62 PSupp 351—In re Lmd- 
I say-Strathmore Irr. Dist, D C Cal, 
21 FSupp 129, motion denied U 
S V. Bekins, 58 S Ct 647, and 
I Lindsay-Strathmore Irr Dist v 
I Bekins, 68 S Ct 649, reversed on 
other grounds 68 S Ct 811, 304 U S 
27, 82 LEd 1137, rehearing denied 
58 set 1043, 304 US 689, 82 LEd 
1549, and 68 SCt 1044, 304 US. 
689, 82 LEd 1649 

Anz —Maricopa County Municipal 
I Water Conservation Dist No 1 v. 

I La Prade, 40 P2d $4, 4S Anz 61. 
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ty,®® or subdivisions of the sovereignty69 possessing 
in any degree general powers of governmentor 
performing governmental functions Under some 
statutes, it IS held that an irrigation district, in the 
operation of its irrigation system, acts in a proprie¬ 
tary rather than a public capacity ,"^2 -b^t under 
other statutes the property of irrigation districts 
is state owned for governmental purposes, not in a 
proprietary sense 

Nature of tnterest of landowners. Members of an 
irrigation distnct have been held to have a pro¬ 
prietary interest in the district’s property,*^4 ^nd for 
practical purposes bear the same relation to it that 
stockholders in a private corporation sustain to the 
corporation While an irngation distnct owning 
stock m a water company has legal title thereto, the 


landowners within the district have been held to be 
the beneficial and equitable owners of such stock. "^6 

Public nature of water use. The use to which the 
water owned and controlled by an irrigation district 
is put IS a “public use ”’^7 

b. Power of Legislature to Create 

Legislation relating to the creation of an Irrigation 
district IS a valid exercise of legislative power and^ in the 
absence of constitutional limitation, may control the op¬ 
erations of such district. 

Since the formation of irrigation districts for 
the taking of water for irrigation purposes m and 
regions is for a public purpose,legislation relating 
to the creation of an irrigation district is a valid 
exercise of legislative power "^9 or of the state’s po- 


68. Cal—Huck v Rathjen, 225 P 
33, 66 Cal App 84 

69. Colo—Logan Irr Dist v Holt, 
133 P 2d 530, 110 Colo 253 

70. Anz—Taylor v Roosevelt Irr 
Dist, 232 P2d 107, 72 Anz 160 

Cal—^Metcalfe v Merritt, 111 P 505, 
14 Cal App 244 

Nev—State v Lincoln County Powei 
List No 1, 111 P2d 628, 60 Nev 
401 

71 Anz—Taylor v Roosevelt Irr 
Dist, 232 P2d 107, 72 Anz 160 
Wash —In re Horse Heaven Irr 

Dist, 118 P2d 972, 11 Wash 2d 
218 

72. Anz—Taylor v Roosevelt Irr 
Dist. 232 P2d 107, 72 Anz 160 

Idaho—Tmgrwall v King Hill Iir 
Dist, 155 P2d 605, 66 Idaho 76— 
Eldridge v Black Canyon Irr 

Dist, 43 P2d 1052, 55 Idaho 443 
Or —Smith v Enterprise Irr Dist, 
85 P 2d 1021. 160 Or 372 
Wash —In re Horse Heaven Irr 

Dist, 118 P 2d 972, 11 Wash 2d 218 

“An irrigation district . 

IS brought into existence for the 
private benefit of the owners of land 
within its limits, it owns and op¬ 
erates Its irrigation system in a 
proprietary rather than a public ca¬ 
pacity, and assumes and must bear 
burdens of property ownership ** 
Idaho—^Eldridge v Black Canyon 
Irr Dist, 43 P 2d 1052, 1053, 55 
Idaho 443. 

73. Oal —^E1 Cammo Irr Dist v El 
Camino Land Corp, 85 P 2d 123, 
12 Cal 2d 378 

Laguna Beach County Water 
Dist V Orange County, 87 P 2d 
46, 30 Cal App 2d 740. 

Xtlabillty to execution 
Neither the property of irrigation 
district nor its funds deposited with 
a bank may be taken by execution 
at suit of judgment creditor there¬ 
of 

Utah—^Upper Blue Bench Irr Dist 


V Continental Nat Bank & Trust 
Co, 72 P2d 1048, 93 Utah 325 

74. Cal—^Hall v Superior Court in 
and for Imperial County, 245 P 
814, 198 Cal 373 

Wash —In re Horse Heaven Irr 
Dist. 118 P 2d 972, 11 Wash 2d 218 

75 Idaho—^Nampa & Meridian Irr 
Dist V Barclay, 47 P 2d 916, 56 
Idaho 13, 100 ALR 557 

Wash —In re Horse Heaven Irr 
Dist, 118 P2d 972, 11 Wash 2d 
218 

Trust relationship 

(1) The relationship between irri¬ 
gation district and its constituent 
landowners as to water rights and 
other property of district is that of 
trustee and cestuis que trustent 
Or —Smith v Enterprise Irr Dist, 

85 P2d 1021, 160 Or 372 

(2) Owners of property within ir¬ 
rigation district are beneficiaries of 
trust for public uses, and their in¬ 
terests are to be protected along 
with those of bondholders and gen¬ 
eral creditors 

Cal—Allen v Hussey, 225 P 2d 674, 
101 Cal App 2d 457 

76 Cal —Lindsay-Strathmore Irr 

Dist V Wutchumna Water Co, 
296 P. 933, 111 Cal App 688 

77. U S —^Fletcher v Mapes, D C 
Cal. 62 FSupp 351 

Supplying of water as public use 
generally see supra § 315 

78. Colo—People ex rel Rogers v 
Letford, 79 P 2d 274, 102 Colo 284 

Kan—Mizer v Kansas Bostwick Irr 
Dist No 2, 239 P 2d 370, 172 Kan 
157, appeal dismissed 72 S Ct 1053, 
343 US 954, 96 L Ed 1355 
€7 C J p 1298 note 36 
Supplying of water as public use gen¬ 
erally see supra § 315 
Policy of state 

(1) The policy of the state is to 
encourage formation of irrigation 
districts, so that and lands may be 
brought under cultivation, the wel¬ 
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fare and comfort of its inhabitants 
enhanced, and the taxable value of 
the state enlarged 

Nev—Magee v Whitacre, 106 P 2d 
751, CO Nev 202 

(2) Provisions of Texas constitu¬ 
tion declaring that reclamation and 
iirigation of and and other lancl'=! 
are public rights and duties and au¬ 
thorizing creation o£ conservation 
and reclamation districts with au¬ 
thority to incur ir lebtedness and 
levy necessary taxes constitute a 
mandate declaring the policy of Tex¬ 
as with reference to iriisation and 
drainage of lands within the state 
U S —^Hydrocarbon Production Co 
Valley Acres Water Dist, CATex 
204 F 2d 212, certiorari denied 71 
set 44, 346 US 825, 98 L Ed 350 
As fulfiUmg wanf* 

A “natural want” within meaning 
of constitutional pro’nsion that the 
necessity of water for domestic use 
and for irrigation purposes is de¬ 
clared to be a "natural want’*, is one 
absolutely necessary to human exist¬ 
ence, and therefore its legislative 
conservation and control for such 
uses IS a public purpose 
Neb —^Nebraska Mid-State Reclama¬ 
tion Dist v Hall County, 41 N W 
2d 397, 152 Neb 410 

79. U S —Hydrocarbon Production 

Co V Valley Acres Water Dist , 
C A Tex , 204 P 2d 212, certiorari 
denied 74 S Ct 44, 346 US 825. 98 
LEd 350 

Ai iz —Reichenberger v Salt River 
Project Agr Improvement and 
Power Dist, 70 P 2d 452, 50 Anz 
144 

Kan—^Mizer v Kansas Bostwick Irr 
Diat No 2, 239 P 2d 370, 172 Kan 
157, appeal dismissed 72 S Ct 1053, 
343 US 954, 96 LEd 1355 
La—State v Coulon, 3 So 2d 241^ 
197 La 1058 
67 C J p 1298 note 37. 

What law governs 

Irrigation district organized under 
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[ice power,or plenary power.^^ In the absence of 
EL constitutional limitation, the legislature may con¬ 
trol the manner in which the affairs of the district 
shall be carried on,®2 describe the boundaries of the 
districts^ and the water supply and irrigation sys¬ 
tem by which the land shall be irrigated, ^4 designate 
the land which will be benefited by such irriga- 

lawa of Nebraska and Irrigating 
lands wholly within Nebraska was 
sub 3 ect to Nebraska irrigation laws, 
notwithstanding district's headgates 
and diversion works were in adjoin¬ 
ing state, and that district's appro¬ 
priation was granted by adjoining 
state 

Neb —State ex rel Sorensen v 
Mitchell Irr Dist, 262 N W 543. 

129 Neb 586, certiorari denied 
Mitchell Irr Dist v State of Ne¬ 
braska ex rel Sorenson, 56 S Ct 
667, 297 US 723, 80 L Ed 1007 

Statutes or particular provisions up¬ 
held 

(1) In general 

Mont—State ex rel Normile v Coo¬ 
ney, 47 P2d 687, 100 Mont 391 
Neb—Nebraska Mid-State Beclama- 
tion Dist V Hall County. 41 N W 
2d 3 97, 162 Neb 410—State ex rel 
Loseke v Fricke, 254 NW 409, 126 
Neb. 736 

Tex—San Saba County Water Con¬ 
trol & Improvement Dist No 1 v 
Sutton, ComApp, 12 SW2d 134, 

70ALR 1255 

Utah —Patterick v Carbon Water 
Conservancy Dist, 145 P 2d 503, 

106 Utah 56 

(2) Statute authorizing develop¬ 
ment of electric power by irrigation 
district to be financed by special as¬ 
sessment was not unconstitutional on 
theory that such development by dis¬ 
trict was not for a public purpose, 
even though power could be sold out¬ 
side district 

U S —^Nev-Cal Electric Securities Co 
V Imperial Irr Dist, CCA Cal, 

85 F 2d 886, certiorari denied 57 S 
Ct 493, 300 US 662, 81 L Ed 871 

(3) Statutory amendment allowing 
irrigation districts to be organized to 
provide funds to pay for irrigating 
systems already serving lands of dis¬ 
trict or for indebtedness incurred in 
construction of such systems by an¬ 
other organization is within legisla¬ 
ture's power 

Ariz—Reichenberger v Salt River 
Project Agr Improvement and 
Power Dist, 70 P 2d 462, 60 Ariz 
144 

(4) The statute creating conserva¬ 
tion district contemplating construc¬ 
tion of dam on river did not violate 
constitutional provision authorizing 
legislature to provide for systems of 
Levees, drains, and ditches 
Okl —Sheldon v Grand River Dam 
Authority, 7$ P2d 355, 182 Okl 
2 *. 


tion,*5 and the method of calculating and apportion¬ 
ing such benefits,*® without giving the property 
owners an opportunity to be heard on the matter 
Likewise, the legislature may provide that the 
formation of such irrigation district shall be ac¬ 
complished by procedure before some designated 
tribunal*® and vest such tribunal with jurisdiction 

Imperial Irr Dist, 46 P 2d 307, 7 
Cal App 2d 754 

Or—In re Harper Irr Dist, 216 P 
1020, 108 Or 498 

FrovisioxL for modification by conrt 
The Water Conse-rvancy Act is not 
violative of "due process of law" on 
theory that there is no provision by 
which court can modify boundaries 
of proposed district 
Utah —Patterick v Carbon Water 
Conservancy Dist, 146 P 2d 603, 
106 Utah 65 

84. Or—^In re Harper Irr. Dist, 
216 P 1020, 108 Or 498 

85. Cal —Palo Verde Irr Dist v, 
Seeley, 245 P 1092, 198 Cal 477 

Or—In re Harper Irr Dist, 216 P 
1020, 108 Or 498 
Effect of legislative conclusion 
With respect to constitutionality 
of statute authorizing development 
of electric power by irrigation dis¬ 
trict, legislative conclusion that 
land included in district would be 
benefited was correctly upheld, un¬ 
less court could see that it was con¬ 
trary to any rational view of fact 
and that lands had been included 
that plainly could not by any fair or 
proper view of facts be benefited 
U S —^Nev-Cal Electric Securities Co 
V Imperial Irr Dist, CCA Cal, 
85 F 2d 886, certiorari denied 67 
set 493. 300 US 662, 81 L Ed 
871 

Provision for determination by court 
The Water Conservancy Act is not 
violative of "due process of law" 
on the theory that there is no pro¬ 
vision by which the court can deter¬ 
mine that individual properties will 
not benefit by creation of the dis¬ 
trict. 

Utah —^Patterick v Carbon Water 
Conservancy Dist, 145 P 2d 603, 
106 Utah 65 

88. Or—In re Harper Irr Dist, 216 
P 1020, 108 Or 498 

87. Cal—In re Bonds of South San 
Joaquin Irr Dist, 119 P. 198, 161 
Cal 345 

67 C J p 1298 note 42. 

88. Mont—O’Neill v. Yellowstone 
Irr Dist, 121 P 283, 44 Mont. 492 

67 C J p 1299 note 43 
Propriety of delegation of fnnetlons 
Statute providing for organization 
of water conservancy districts 
through the agency of district court 
does not delegate non judicial func¬ 
tions to court in violation of consti¬ 
tution. 


Statutes oonstrued 

Statute providing for creation of 
water conservation board and for 
financing of projects only by sale of 
levenue bonds, and pledging of gross 
revenues, was not impliedly repealed 
by later statutes providing for con¬ 
struction of projects with federal aid 
and creation of revolving fund to in¬ 
sure repayment of moneys borrowed, 
since all the statutes may stand to¬ 
gether 

jyCont—State ex rel Normile v Coo- 
I ney, 47 P 2d 637, 100 Mont 391 

80. Kan —^Mizer v Kansas Bostwick 
Irr Dist No 2. 239 P 2d 370, 172 
Kan 157 

81. Cal —Sutter Basin Corp v 
Brown, 253 P 2d 649, 40 Cal 2d 235. 
certiorari denied Brown v Sutter 
Basm Corp, 74 S Ct 71, 346 US 
855. 98 LEd 369 

67 C J p 1299 note 64 [a] 

82. Cal—Barry v Board of Direc¬ 
tors of Imperial Irr Dist, 46 P 2d 
298, 7 Cal App 2d 412, followed in 
Mclver v Board of Directors of 
Imperial Irr Dist, 46 P 2d 307, 7 
Cal App 2d 754 

Or—Twohy Bros Co v Ochoco Irr 
Dist, 210 P 873, 216 P. 189, 108 
Or 1, 62 

trucoxLStitutioual application 

State legislature of Texas has com¬ 
plete and perfect constitutional pow¬ 
er to create reclamation and conser¬ 
vation districts, but if the conse¬ 
quences and effect of provisions by 
which such exercise of legislative 
power IS effectuated are unconstitu¬ 
tional and invalid when applied to a 
complainant, the court should so de¬ 
clare and award relief accordingly 
U S —Hydrocarbon Production Co v 
Valley Acres Water Dist, C A Tex , 
204 F 2d 212, certiorari denied 74 
set 44, 346 US 825, 98 LEd 360 
Beposlng govemmezLt In. board of di¬ 
rectors 

The Water Conservancy Act repos¬ 
ing the government of a water con¬ 
servancy district in a board of direc¬ 
tors to be appointed by district court 
was not invalid on ground that act 
denied to property owners within dis¬ 
trict any voice with respect to gov¬ 
ernment of district 
Colo—^People ex rel Rogers v Let- 
ford, 79 P2d 274, 102 Colo 284 

83 Cal—Barry v Board of Direc¬ 
tors of Imperial Irr Dist, 46 P 
2d 298, 7 Cal App 2d 412, followed 
in Mclver v Board of Directors of 
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and power to determine any or all of the ques¬ 
tions of fact essential to the organization of the 
same 

The legislature is not precluded from exercising 
its power in this respect by the fact that the pro¬ 
posed district embraces a municipahty®^ or land 
which happens to be covered by a building or other 
structure which unfits it for cultivation Like¬ 
wise, the fact that the use of the water is limit¬ 
ed to the landowner is not a fatal objection to such 
legislation,92 and the right of the individual land- 
owner in the district to assign the whole or any 
portion of the water apportioned to him does not 
alter the use from a public to a private one 93 

The requirement as to due process of law has 
been held to give a property owner an absolute right 
to notice and hearing before his property may be in¬ 
cluded in an irrigation district by a tribunal 94 The 
fact that the landowner does not desire the inclusion 
of his land in an irrigation district does not render 
its inclusion contrary to due process of law 95 Ac¬ 
cording to some authority it is not necessary that 
property receive direct benefits in order to be law¬ 
fully included in the district and under its taxes 96 
Statutes creating or authorizing the organization 
of such districts are valid and constitutional, al¬ 
though they invest such corporations with quasi- 


WATERS §§ 318-319(1) 

legislative powers, authorize the condemnation of 
private property for the public use, and provide for 
the levy of taxes and assessments 97 

Curative statutes. Statutes curing defects or ir¬ 
regularities in the organization, not jurisdictional 
in character, have been held to be a valid exercise 
of legislative power.98 

§ 319(1). Organization of District 

The method by which an irrigation district may bo 
organized depends on the governing statutory provisions. 

Since, as discussed supra § 318 a, an irrigation 
district is purely a creature of statute, the method 
by which an irrigation district may be organized, 
depends on the statutory provisions of the particular 
jurisdictions 99 Such statutes are not subject to 
the rule of strict construction^ and should be so 
construed as to effectuate their purpose to irrigate 
and lands,2 although it has been held that the stat¬ 
utory requirements for the organization of such a 
district must be fully met 3 

Generally all proceedings in connection with the 
organization of an irrigation district are in rem,^ 
presenting all the elements of a judicial proceeding.® 
Mere irregulanties, not jurisdictional, in the forma¬ 
tion of the district do not affect the validity of the 
district.® 


Colo—^People ex rel Rogers v Let- 
ford, 79 P 2d 274, 102 Colo 284 

67 C J p 1299 note 43 [a] 

89. Or—In re Harper Irr Dist, 216 
P 1020, 108 Or 498 

67 C J p 1299 note 44 

90. Tex—^Parker v. El Paso County 
Water Improvement List No 1, 
297 SW 737, 116 Tex 631 

67 C J p 1299 note 45 

91. U S —^Fallbrook Irr Dist v 

Bradley, Cal, 17 S Ct 66, 164 US 
112 , 41 LEd 369 

92. U S —^Pallbrook Irr. Dist v 

Bradley, supra 

93. U S —^Fallbrook Irr. Dist. v 
Bradley, supra- 

94. US —^Pallbrook Irr Dist. v 

Bradley, supra 

67 CJ p 1299 note 49. 

95. Tex—^Parker v El Paso County 
Water Improvement Dist No 1, 
297 SW 737. 116 Tex 631 

96. Tex—^Western Union Telegraph 
Co V Wichita County Water Im¬ 
provement Dist No. 1, Com App, 
30 SW2d SOI 

97. U S —^Fallbrook Irr, Dist v 

Bradley, Cal, 17 S Ct. 56. 164 U 
S 112, 41 L Ed 369. 

67 C J. p 1299 note 62. 

98. Mont—State v Board of Com*rs 
of Fergus County, 286 P. 932, 86 
Mont. 595. 


99. Kan —Mizer v Kansas Bostwick 
Irr Dist No 2, 239 P 2d 370, 172 
Kan 157, appeal dismissed 72 S 
Ct 1053, 343 US 954, 96 LEd 
1355 

67 C J p 1300 note 65. 

Naming of district 

(1) Where a statute requires the 
board of county commissioners to 
name a proposed irrigation district, 
although It also authorizes reclama¬ 
tion districts, the name “Wenatchee 
Reclamation District** is not so con¬ 
fusing as to warrant a holding that 
an irrigation district could not be 
organized with such a name 
Wash—^In re Board of Directors of 

Wenatchee Reclamation Dist, 167 
P 38, 91 Wash 60 

(2) Under a statute requiring the 
petition to give the name of the ir¬ 
rigation district, the insertion of 
the number of the district by the 
clerk filing a petition omitting such 
number has been held to be suf¬ 
ficient 

Cal—^Bliss V. Hamilton, 162 P 303, 
171 Cal 123 

1. Wyo—^Padlock Ranch v Washa¬ 
kie Needles Irr Dist, 60 P 2d 819, 
50 Wyo 263, rehearing denied 61 
P 2d 410, 50 Wyo 253 

67 C J p 1300 note 63 

2. Idaho—^Nampa & Meridian Irr 
Dist V. Petrie, 163 P. 426, 28 Ida¬ 
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ho 227, error dismissed 39 S Ct 
25, 248 US 164, 63 LEd 178. 

3. Mont—In re Gallatin Irrigation 
Dist, 140 P 92, 48 Mont 605 

4. Wyo—Corpus Juris cited lu In 
re Greybull Valley Irr Dist, 76 
P2d 339, 343, 52 Wyo 479 

67 C J p 1300 note 57 

5. Cal -—Chambers v. Board of 
Sup’rs of Tehama County, 207 P 
288, 57 Cal App 401 

Utah —Patterick v Carbon Water 
Conservancy Dist, 145 P 2d 503, 
106 Utah 56 

6- Utah—State v Weber County 
Irr Dist, 218 P 732, 62 Utah 209. 
Noujurisdictioual irregularities 

(1) Failure to give notice of fil¬ 
ing of petition for organization of 
irrigation district, amendment of pe¬ 
tition as to name of district, inade¬ 
quacy of engineer's report, and or¬ 
ganization of another district with¬ 
in district did not deprive trial court 
of jurisdiction it had once rightly 
acquired, since, generally, jurisdic¬ 
tion once acquired is not defeated by 
subsequent events 

Wyo —Padlock Ranch v. Washakie 
Needles Irr Dist, 61 P 2d 410, 6i 
Wyo 263 

(2) Failure to verify the petition 
is not a jurisdictional defect 
Wyo—^In re Bear River Irr Dist., 

65 P 2d 686, 51 Wyo. 343. 
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§§ 319(1)-319(2) WATERS 

Political activity prior to organisation Ordinari¬ 
ly, mere political activity prior to the formation of 
an irng-ation district has no bearing on the validity 
of the district ^ 

Supeiimposing districts One irrigation district 
may be superimposed on another since one merely 
supplements the other ^ 

What law governs. In the absence of a subse¬ 
quent retroactive statute the power to create an 
irrigation district must be governed by the law in 
existence at the time of the exercise of the power ^ 
In an action to exclude land from the district it has 
been held that a statute repealing the former statute 
and intended to apply to districts organized under 
the former statute governs the right to have land 
excluded from the district 

§ 319(2). - Proceedings to Establish 

a. Petition 

b Bond 

c. Notice 

d Engineer’s report 

e Hearing, detcimination and order, and 
expenses 

f Submission to voters of district 

a. Petition 

(a) In general 

(b) Petitioners 

(c) Description of district 


(a) In General 

Proceedings for the organization of an irrigation dis¬ 
trict are generally instituted by the presentation of a 
petition to the proper officer or body, and the contents 
of such petition must satisfy the statutory requirements 

Under some statutes proceedings are begun by the 
presentation to the board of supervisors of the coun- 
tyii or to the state engineeri^ of a petition signed 
by a prescribed number or majority of the land- 
owners in the proposed district The petition con¬ 
stitutes the basis of all the pioceedings,!^ all else 
being merely evidentiary and proceduralIn the 
absence of statutory provision to the contrary, the 
petition need not enumerate the qualifications of the 
petitioners the absence of statutory permis¬ 

sion for the petition to consist of a number of sepa¬ 
rate instruments, it is permissible, for convenience, 
to have separate petitions circulated to obtain the 
necessary signatures, and then to bind them to¬ 
gether and to present them as one petition.^® 

Contents generally. The proponents of the forma¬ 
tion of an irrigation district should furnish the 
board of supervisors with sufficient information as 
to the source of the water supply,and also such 
information as to enable them intelligently to exer¬ 
cise their discretion in establishing the boundaries 
of the proposed district Where the statute so re¬ 
quires, the petition must include a preliminary en¬ 
gineering icport on the feasibility of the project, 
die sufficiency of the water supply, the appioximate 
area of irrigable land within the proposed district, 
and an estimate of the cost of construction, all of 
which must be approved by the state engineer A 


Ziffect of validating acts 

The fact that certain persons had 
conspired together and were promot¬ 
ing the creation of a water control 
and improvement district with evil 
intentions and fraudulent purposes 
would not render creation of district 
invalid where statute was actually 
complied with and especially where 
legislature passed two validating 
acts after district was created 
Tex—Miller v State ex rel Abney, 
CivApp, 115 S W 2d 1027, revers¬ 
ed on other grounds State ex rel 
Abney v Miller, 128 SW2d 1134, 
133 Tex 498 

7m Or—Harney Valley Irr Dist v 
Weitenheller, 198 P 1093, 101 Or 
1 

67 C J p 1300 note 62 
3m Wash —Board of Directors of 
Riverside Irr Dist v Cummings, 
230 P. 649, 131 Wash 532 

9. Tex—^Hester & Roberts v Donna 
Irr Dist, Hidalgo County, No 1, 
Civ.App, 239 SW 992, error re¬ 
fused 

Sabseq.nexit change of statute 

The applicable statute in force 


when irrigation district is organized 
does not constitute such a contiact 
between state and incorporators of 
district and other landowners there¬ 
in that it cannot be changed by sub¬ 
sequent legislation 
Kan—Mizer v Kansas Bostwick Irr 
Dist No 2, 239 P 2d 370, 172 Kan 
157, appeal dismissed 72 S Ct 1053, 
343 US 954, 96 L Ed 1355 

10. Nev—H Springmeyer Land 
Development & Live Stock Co v 
Irrigation Dist No 1, Carson Val¬ 
ley Unit, Truckee-Carson Project, 
261 P 351, 50 Nev 80 

67 CJ p 1300 note 67. 

11. Cal —^Miller & Lux, Inc. v 
Board of Sup’rs of Merced County, 
258 P2d 570, 119 Cal App 2d 29 

12. N D —In re Port Clark Irr Dist 
of Mercer and Oliver Counties, 48 
NW2d 741, 78 ND 107 

Constitutionality 

Statutes providing that majority 
of qualified owners of irrigable lands, 
within proposed drainage district 
may petition and make application 
to chief engineer of Division of Wa¬ 
ter Resources for establishment of 
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an irrigation district which may co¬ 
operate With United States under 
reclamation laws, are not unconstitu¬ 
tional as improperly conferring leg¬ 
islative or judicial powers on the 
chief engineer 

Kan—State ex rel Emery v Knapp, 
207 P2d 440. 167 Kan 646 
13 Cal—^Rxch v Connelly, 199 P 
540, 62 Cal App 666 

14, Cal—Rich V Connelly, supra 

15. Or—Greig v Owyhee Irr Dist, 
202 P 222, 102 Or 265—William 
Hanley Co v Harney Valley Irr 
Dist No 1. 180 P 724, 182 P 569, 
93 Or 78 

16 Or—In re Harper Irr Dist, 216 
P. 1020, 108 Or 598 

17. Cal —^Miller & Lux, Inc v 
Board of Sup'rs of Merced County, 
258 P2d 670, 119 Cal App 2d 29— 
Sleeper v Board of Sup'rs of Lake 
County, 214 P 292, 60 Cal App 744 

18. Cal—Sleeper v Board of Sup’rs 
of Lake County, supra. 

19. Wyo—^Padlock Ranch v Wash¬ 
akie Needles Irr Dist, 60 P2d 
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petition containing all that is required of it by the 
statute is sufficient Under a statute requiring 
that "'the petition shall state the proposed means of 
water supply,” a mere designation of the lake, 
stream, or body of water by its usual name has been 
held to be sufficient 

Date of filing In at least one jurisdiction it has 
been held that the petition need not be filed in the 
county court before the day it is presented for ac¬ 
tion 22 

Protests, Under a statutory provision that pro¬ 
tests to the proposed irrigation district must be filed 
within a certain time before the hearing, it has been 
held that protests not filed within the required time 
need not be considered ^2 

(b) Petitioners 

The proper number of qualified petitioners must sign 
the petition 

The legislature may authorize the initiatory pro¬ 
posal for organization of the district to be made by 
such persons as it sees fit 24 Under statutes making 
holders of title or evidence of title to land within the 
distnct qualified petitioners, it has been held that 


WATERS § 319(2) 

holders of small residence lots in towns and viIlag- 
es,25 a wife, by virtue of her interest in community 
property,2^ holders of certificates of purchase from 
the state,27 and a homestead entryman prior to the 
making of final proof,28 are not such landowners 
within the spirit of the act as to qualify them to 
be signers of the petition In the absence of a stat¬ 
utory disqualification a person with a special interest 
may sign the petition 29 Under a statute permitting 
entrymen on lands under federal or state statutes 
to be competent to sign the petition, entrymen hold¬ 
ing such receipts may be counted m computing the 
requisite number of signers 20 The signature of a 
duly authorized attorney in fact to the petition will 
bind the principal as fully as though he had person¬ 
ally signed the petition.21 In the absence of a stat¬ 
utory provision to the contrary, a guardian or ad¬ 
ministrator need not get authority from the probate 
court to sign the petition 22 

Number of petitioners The required statutory 
number of petitioners must have signed the petition 
before the district may be organized.22 Under a 
statute providing that fifty or a majority of holders 
of title of land susceptible of one mode of irrigation 


819, 50 Wyo 253, rehearing denied 
61 P2d 410, 50 Wyo 253 

20. Or—^Herrett v Warmspnngs 
Irr Dist, 168 P 609, 86 Or. 343 
67 C J p 1300 note 71 
iTecessary allegations 

The petition must allege that all 
the property in the proposed district 
■will be benefited by one of the named 
purposes of the organization 
NM—In re Arch Hurley Conserv¬ 
ancy Dist, Hudson Irr Extension, 
191 P2d 338, 62 NM, 34 
Cure of omissions 
A petition for the creation of wa¬ 
ter improvement district which omit¬ 
ted name of county and number from 
name of proposed district was suf¬ 
ficient, where application and notice 
of hearing stated that proposed dis¬ 
trict was situated wholly within 
designated county, and older call¬ 
ing election properly described name 
of proposed district, since it would 
be presumed, and all persons inter¬ 
ested would be charged with knowl¬ 
edge, that, when created, name of 
county and consecutive number 
would be included an name 
Tex—^Amberson v Henderson, Civ 
App , 127 S W 2d 653, error refused 
Sffect of accompanying letter 
Pact that part of petition for or¬ 
ganization of irrigation district was 
circulated for signature with letter 
attached providing that district 
would not be formed if cost exceed¬ 
ed designated average per acre did 
not deprive distnct court of juris¬ 


diction to hear proceedings on 
ground that signatures obtained to 
such petition were conditional, where 
letter was but mere representation, 
and it did not appear that parties 
signing petition relied on condition 
as to costs, or that such parties had 
complained 

Wyo —^Padlock Ranch v Washakie 
Needles Irr Dist, 60 P 2d 819, 50 
Wyo 253, rehearing denied 61 P 
2d 410, 60 Wyo 253 
21 Utah—State v Weber County 
Irr Dist, 218 P 732, 62 Utah 209 
67 C J p 1301 note 76 

22. Or—Greig v Owyhee Irr Dist, 
202 P 222, 102 Or. 265 

23. Cal—^Bliss v Hamilton, 162 P 
303, 171 Cal 123 

24. Cal —Imperial Water Co No 1 
v Board of Sup’rs of Imperial 
County, 120 P 780, 162 Cal 14 I 

G onstitutioxiality 

Provisions of Water Conservancy 
Act precluding owners of property 
having assessed valuation of less 
than three hundred dollars to act on 
petitions for proposed conservancy 
district are not violative of consti¬ 
tutional provision that people have 
right to alter or reform their gov¬ 
ernment as public welfare may re¬ 
quire 

Utah—^Patterick v Carbon Water 
Conservancy Dist, 145 P 2d 603, 

; 106 Utah 56 

25. Cal—In re Central Irr. Dist, 
49 P 354, 117 Cal 382 

67 C J p 1301 note 79 
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26. Cal—^Pallbrook Irr Dist v Ab- 
ila, 39 P 794, 106 Cal 355 

27. Cal—^Pallbrook Irr Dist v Ab- 
ila, supra 

28. Mont—^In re Gallatin Irrigation 
Dist, 140 P 92, 48 Mont 605 

29. Mont—O’Neill v Tellowstone 
Irr Dist, 121 P 283, 44 Mont 492 

67 CJ p 1301 note 83 

30. Idaho —Gem Irr Dist v John¬ 
son, 109 P 845, 18 Idaho 386 

67 C J p 1301 note 84 

31. Idaho—Black Canyon Irr Dist 
V. Marple. 112 P, 766, 19 Idaho 176. 

32. Or —In re Harper Irr Dist, 
216 P 1020, 108 Or 698 

67 C J p 1301 note 86 

33. Utah—Eames v Board of 
Corners of Cache County, 199 P 
970, 68 Utah 496 

Majoilty or 8pecifi.ed number 

Under the statute, the requisite 
number of petitioners is either a 
majority in number and assessed 
value of the landowners or at least 
five hundred petitioners, each of 
whom is an elector, residing in the 
proposed district, or the holder of 
title to land therein, and who in the 
aggregate own not less than twenty 
per cent in assessed value of the 
land proposed to be included within 
the contemplated district. 

Cal —Miller & Lux, Inc v Board of 
Sup’rs of Merced County, 258 P.2d 
670, 119 Cal App 2d 29. 
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§ 319(2) WATERS 

from a common source, and by the same system of 
works, may propose the organization of an irriga¬ 
tion district it has been held that fifty freeholders, 
although they are a minority of freeholders in the 
district,34 or less than fifty freeholders, if they are a 
majority of the freeholders in the district,^5 are all 
that are required to sign the petition for organiza¬ 
tion Where it is so provided by statute, a county 
and city lying within a proposed district are au¬ 
thorized to sign the petition m a representative ca¬ 
pacity on behalf of the owners of the land of such 
public corporation, as they appear on the tax rolls, 
thereby dispensing with signature of the petition by 
individuals within such county or city 36 

Fraud Fraud in the obtaining of the requisite 
number of signatures to the petition has been held 
not to render the organization void, but merely void¬ 
able, 3 7 and persons dealing with the district after 
the organization was completed and perfected on 
the face of the record would not be presumed to 
know of the fraud^s and, if ignorant thereof, would 
be protected against it 39 Where the signers of the 
petition were made freeholders temporarily and 
nominally only by a conveyance to them of un¬ 
divided interests of land m the district, on condition 
that they were to take the deeds, sign, and present 
the petition, and reconvey to the grantor after the 
organization was effected, such conduct has been 
held to be fraud m the orgamzation of the dis- 
trict*40 

Withdrazval of pehhoners. Petitioners for the 
organization of an irrigation district may effectively 


withdraw from the petition at any time prior to the 
presentation of the petition to the petitioned body on 
the date fixed in the notice for such presentation, 
with the result that at the time of such presenta¬ 
tion they can no longer be considered by the board 
as petitioners ^2 

The relahonshtp between the state and petitioners 
for the creation of an irrigation district is not con¬ 
tractual, but the proceeding is in mvitum ^3 

(c) Descnption of District 

The petition must contain an adequate description of 
the proposed district and the lands to be contained 
therein. 

Ordinarily the statutes provide that the petition 
must contain a description of the proposed district 
and the lands to be included therein The descrip¬ 
tion must be sufl&ciently definite and certain to en¬ 
able the land to be identified^^ or to furnish the 
means of identifying the land under the maxim 
that, “that is certain which may be rendered cer¬ 
tain”^® Descriptions by the legal subdivisions of 
the United States government survey,^7 and descrip¬ 
tions which would be good in a deed,48 or which 
would be sufl&cient m an act of the legislature creat¬ 
ing a political district or a municipal corporation,^3 
have been held to be sufficient. If the course of a 
boundary is given, it is not necessary that such 
course shall have been actually surveyed on the 
ground before the boundary can be said to be par¬ 
ticularly described A reference to an official map, 
or to a landmark designated on such map, is as 
definite as would be a reference to the landmark it- 


34. Wash—^Rothchild Bros v Bol¬ 
linger, 73 P 367, 32 Wash 307 

35. Wash —Rothchild Bros, v Bol¬ 
linger, supra. 

36. NM —In re Sandia Conservancy 
Dist, 259 P2d 577, S7 N M 413 

37- Cal — Pogg V Perns Irr Bast, 
97 P 316, 164 Cal 209. 

38. Cal—^Fogg V Perns Irr Dist. 
supra 

39. Cal —^Fogg V Perns Irr Bist, 
supra 

40. Cal —^Fogg V Perns Irr Dist, 
supra. 

41. Cal —^McAulay v Board of 

Sup'rs of Merced County, 174 P 30, 
178 Cal 628 

42. Cal—^McAulay v Board of 

Sup'rs of Merced County, supra 

43. Kan —^Mizer v. Kansas Bost- 
wick Irr Dist No 2, 239 P 2d 
370, 172 Kan 157, appeal dismiss- ; 
ed 72 set 1053, 343 US 954. $6 i 
I. Ed 1355. 


Bights of petltiottears acnA nonpetl- 
tl Oners 

After organization of irrigation 
district under statute authonzing 
contract between district and Unit¬ 
ed States, pursuant to federal recla¬ 
mation laws, for construction of ir¬ 
rigation works and levy and collec¬ 
tion of assessments against lands 
benefited, landowners who sigmed 
original organization petition have no 
other or additional rights than those 
of other property owners, residents 
and electors m district 
Kan —Mizer v Kansas Bostwick Irr 
Dist No 2, supra 

44. Cal —^Miller & Lux, Inc. v 
Board of SupTs of Merced Coun¬ 
ty. 258 P2d 570, 119 CalApp2d 
29 

67 C J p 1301 note 94. 

45, Tex—Dallas County Fresh Wa¬ 
ter Supply Dist No 7 v Mercan¬ 
tile Securities Corp, CivApp, 110 
SW2d 187, error dismissed 

Greneral descriptlos. 

Petition for formation of Irnga- 
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tion district Is required to give only 
a general description of land propos¬ 
ed to be included, and absolute ac¬ 
curacy IS not required 
Cal —Miller & Lux, Inc v. Board 
of Sup'rs of Merced County, 258 P 
2d 670, 119 CalApp2d 29 

46. Or—Hamilton v Budeen, 224 P 
92. 112 Or 268 

67 CJ p 1301 note 95 

47. Or—Board of Directors of the- 
Payette-Oregon Slope Irr Dist v 
Peterson, 128 P 837, 64 Or 46, 
modified on other grounds 129 P 
123, 64 Or 46 

48. Neb—Baker v Central Irr 
Dist, 140 NW 765, 93 Neb 460 

67 GJ p 1302 note 97 

49. Cal —^In re Bonds of Madera 
Irr Dist, 28 P 272, 92 Cal 296. 
27 Am SB 106, 14 L R A 755 

Idaho—Oregon Short Line B Co v 
Pioneer Irr. Dist, 102 P 904, 16 
Idaho 578 

50 Cal —In re Bonds of Madera 
Irr Dist, 28 P 272, 92 Cal 296, 
27 Am SB 106, 14 LB A, 755 
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self,^ and if the landmarks called for in the peti¬ 
tion can be found on the ground the description is 

sufficiently definite.®^ 

b. Bond 

Under some statutes the petition must be accompa¬ 
nied by a bond conditioned to pay all costs if the organ¬ 
ization IS not completed 

Under some statutes the petition must be ac¬ 
companied by a bond conditioned to pay all costs 
if the organization is not completed ^3 As long as 
the sureties are worth the sum in which the bond is 
conditioned, the bond is sufficient,54 and the fact that 
the sureties were also signers of the petition has 
been held immaterial 55 Under a statute requiring 
the bond to be conditioned to pay in a certain con¬ 
tingency, a bond conditioned to pay in any event is 
sufficient. 5 5 A bond, reciting that certain persons, 
including some persons not signers of the petition 
presented, propose to present a petition, accompa¬ 
nied in part by the petition, and no other petition is 
presented, identifies the petition sufficiently 57 
Where the bond must be filed with the petition, a 
bond filed eight days after the petition has been held 
sufficiently within the spirit of the statute when the 
date for hearing had been postponed due to a faulty 
notice.53 Where it is evident that the parties in¬ 
tended to make a statutory bond, a repugnant con¬ 
dition caused by a clerical error does not vitiate the 
bond 59 

Determination of sufficiency The tribunal au¬ 
thorized to receive a petition to organize an irriga¬ 
tion district has been held to be the sole judge of 
the sufficiency of the bond,50 and, where an in¬ 


formal bond presented with the petition for organ¬ 
ization of an irngation distnct is not invalid and 
binds those who signed it, the determination of its 
sufficiency by the board of supervisors is conclu¬ 
sive 51 

Bond as not jurisdictionaL Since the bond is 
designed as security for costs only, it is not a ju¬ 
risdictional prerequisite,52 and under a statutory 
provision that the court should disregard any er¬ 
ror, irregularity, or omission in the organization 
of the district which did not affect the substantial 
rights of the parties, a failure to file the required 
bond IS not a jurisdictional defect.53 

c. Notice 

Due notice must l>e given of the meeting of the tri¬ 
bunal which IS to determine the advisability of organizing 
the district. 

Under most statutes a notice must be given in a 
prescribed manner containing the time of the meet¬ 
ing of the tnbunal which is to determine the advis¬ 
ability of orgamzing the irrigation district 54 This 
giving of notice is generally a jurisdictional re¬ 
quirement,55 a failure to have the required number 
of days between the last publication of notice and 
the heanng renders the court without jurisdiction 
to enter a decree binding on the landowners not 
appearing,55 but the court can determine the le¬ 
gality of the distnct as against the objections of a 
landowner who appeared and answered 57 How¬ 
ever, under some statutes it is held that, at least 
with respect to the subject matter, the court ac¬ 
quires jurisdiction on the filing of the petition and 
before the giving of any notice 58 There is no 


51 Cal—Metcalfe v Merritt HI 
P 505, 14 CalApp 244 

67 C J p 1302 note 1 

52 Cal—Cullen v Glendora Water 
Co, 39 P 769, 113 Cal 503 

63. Or —Greiff v Owyhee Irr Dist, 
202 P 222, 102 Or 265 

64 Or —Greig: v Owyhee Irr Dist, 
supra 

55. Or—Greig” v Owyhee Irr. Dist, 
supra 

66 Cal —Central Irr Dist v De 
Lappe, 21 P 826, 79 Cal 351 

57 Cal —Central Irr Dist v De 
Lappe, supra. 

68. Cal—Bliss V Hamilton, 162 P 
303, 171 Cal 123 

69. KM—Davy v. McNeill, 240 P. 
482, 31 NM 7. 

67 CJ p 1302 note 11, 

60, Cal —In re Bonds of Madera 
Irr Dist, 28 P 272, 92 Cal 296, 
27 Am SR 106. 14 DBA 755 

61. Cal —^In re Bonds of Madera 
Irr Dist, supra. 
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62 Mont —O’Neill v Yellowstone 
Irr Dist, 121 P 283, 289, 44 Mont 
492 

67 C J p 1302 note 15. 

63. Mont —O’NeiU r. Yellowstone 
Irr Dist, supra. 

64 Cal —^Miller & Lux, Inc v 
Board of Sup’rs of Merced County, 
258 P2d 570. 119 CalApp 2d 29 
67 C J p 1303 note 16 
Places of postingr 

The posting” of notices of hearing 
on petition for creation of water 
improvement district on gates of 
three farms more than one mile 
apart within territorial limits of 
proposed district and facing on pub¬ 
lic highway traversmg district was 
in substantial compliance with re¬ 
quirement of statute for posting of 
notices m three public places with¬ 
in proposed district 
Tex—^Amberson v Henderson, Civ 
App, 127 SW2d 568, error refus¬ 
ed 

As not ^'process” 

The statutory notice required of 
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time and place of hearing on peti¬ 
tion to establish water conservancy 
district is not a “process” within 
constitutional provision requiring 
process to be m name of the state 
Utah —Pattenclc v Carbon Water 
Conservancy Dist, 145 P 2d 603, 
106 Utah 65 

65 Mont —Scilley v Red Lodge- 
Rosebud Irr Dist, 272 P 543, 83 
Mont 282 

67 C J p 1303 note 17 

66. Or —Board of Directors of 

Medford Irr Dist. v. Hill, 190 P 
957, 96 Or 649 

67. Or—^Board of Directors of Med¬ 
ford Irr Dist V Hill, supra, 

68. Wyo—^Padlock Ranch v Wash¬ 
akie Needles Irr. Dist, 61 P 2d 
410, 60 Wyo 263 

Time of notice 

Failure to give notice of filing of 
petition for organization of irriga¬ 
tion district “forthwith” or within 
reasonable time was not jurisdic¬ 
tional, and hence did not deprive 
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legal objection to embodying the notice and peti¬ 
tion in one document and using it for each purpose 
successively.®^ A failure of the notice to state 
whether the hearing was to be held at a regular 
or special meeting of the board of supervisors, 
if otherwise proper, is immaterial The fact that 
the landowner was ignorant of the statutory pro¬ 
visions has been held not to release him from the 
binding effect of a notice given in conformity with 
the statute 

Description of district. The notice need not de¬ 
scribe the different tracts or legal subdivisions with¬ 
in the boundaries of the proposed district A no¬ 
tice which described the section, township, and 
range of a point m the boundary line of the dis¬ 
trict by numbers, without using the words “sec¬ 
tion,'* “township,” and “range” has been held suffi¬ 
cient 

Who must Sign notice. The question of what 
persons must sign the notice is generally de¬ 
termined by the governing statutory provisions 74 
In the absence of statutory authority a notice 
signed only by the clerk of the county court is 
insufficient 75 It is not material in what part of 
the notice it appears that the signers signed in 
their official capacities 7® A notice of hearing 
signed by the petitioners has been held sufficient 77 


Publication. Under some statutes, publication of 
notice of the hearing, as well as of the petition, 
is required,78 and such publication must be made 
in all the counties whose lands are included in 
the proposed distnct.79 Publication conforming to 
the statutory method of constructive notice is suffi¬ 
cient to give all interested their day in court,so 
and under a statute not requiring personal serv¬ 
ice of notice such service is unnecessary si It is 
unnecessary that the notice be addressed to any¬ 
one, if it is published in connection with the peti¬ 
tion which describes the lands fully Under a 
statute requiring a publication of the petition once 
a week for two “successive” calendar weeks, two 
publications one week apart have been held suffi¬ 
cient 

d. Engmeer's Report 

The statutes may require a survey to be made by the 
state engineer on the feasibility of the proposed district 
and a report of his findings. 

Under some statutes the state engineer is to make 
a survey of the feasibility of the proposed district 
and IS to report his findings to the board of super¬ 
visors, after the receipt of -which they are to hold 
a hearing** The heanng on tbe report of the 
state engineer is not a jurisdictional matter.*5 


district court of jurisdiction to hear 

proceedings 

•VVyo—^Padlock Ranch v Washakie 
Needles Irr Dist, 60 P 2d 819, 50 
Wyo 253, rehearing: denied 61 P 2d 
410, 60 Wyo 253 

69. Cal —Fogg V Perns Irr Dist, 
97 P 316, 164 Cal 209 
Miller & Lux v Board of Sup'rs 
of Madera County, 5 P 2d 612, 118 
CalApp 416. 

70 Wash —In re Board of Directors 
of Wenatchee Reclamation Dist, 
157 P 3S, 91 Was-h 60 

71, Utah—Pany v. Bonneville Irr 
Dist, 263 P 751, 71 Utah 202 

72. Idaho —Oregon Short Line R 
Co v Pioneer Irr Dist, 102 P 
904, 16 Idaho 578 

73. Wash —In re Board of Directoi s 
of Wenatchee Reclamation Dist, 
157 P 38, 91 Wash 60 

67 C J P 1303 note 24 

74. Cal—^In re Central Irr Dist, 49 
P 354. 117 Cal 382 

67 C J p 1303 note 29 

75, Or—In re Harper Irr Dist, 
216 P 1020, 108 Or 698. 

76, Colo—Lockard v People, 205 P 
944, 71 Colo 213 

77. Or —Greig v Owyhee Irr Dist, 
202 P 222, 102 Or. 265 

78, Cal —^Miller & Lux, Inc v 


Board of Sup’rs of Merced County, 
258 P2d 570, 119 Cal App 2d 29 
79 Cal —Miller & Lux, Inc v 

Board of Sup'rs of Merced County, 
supra 

80. U S —^Fallbrook Irr Dist v 

Bradley. Cal, 17 S Ct 56. 164 U S 
112, 41 LBd 369 
67 C J p 1303 note 25 
ConstitiitionaJity of provision 

The Water Conservancy Act pro¬ 
vision that after filing of petition 
for organization of district, court 
shall fix place and time for hearing 
thereon, and cause notice by publi¬ 
cation to be made thereof, is not vio¬ 
lative of due process clause of con¬ 
stitution in failing to give due no¬ 
tice to bring property or property 
owners into court and subject their 
property to taxation. 

Utah—Patterick v Carbon Water 
Conservancy Dist, 146 P 2d 503, 
106 Utah 55 

81 Mont —In re Ft Shaw Irr 

Dist, 261 P 962, 81 Mont 170 

82. Colo—Lockard v People, 205 P 
944, 71 Colo 213 

83 Mont—Scilley v Red Lodge- 
Rosebud Irr. Dist, 272 P 543, 83 
Mont 282 

84. CeitifLcate based on engineer’s 
report 

Where certificate of state engineer 
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approving feasibility and cost of 
constructing irrigation district was 
based on engineer's report which was 
two years old and failed to show m 
the face of changed conditions that 
project was feasible, objectors to 
formation of new district were en¬ 
titled to a new engineer's report and 
a finding by district court as to ef¬ 
fect of formation of such district 
Wyo —^Padlock Ranch v Washakie 
Needles Irr Dist, 60 P 2d 819, 50 
Wyo 253, rehearing denied 61 P 2d 
410, 60 wyo 253 

85. Cal—Rich V Connelly, 199 P 
540, 52 CalApp 556. 

Tune of making report 
Date of making of engineer’s re¬ 
port in proceedings for organization 
of irrigation district cannot ordina¬ 
rily be considered jurisdictional un¬ 
less time intervening between mak¬ 
ing of report and filing of petition is 
so great that trial court must say 
that it IS equivalent to no report at 
all 

Wyo —Padlock Ranch v Washakie 
Needles Irr Dist, 60 P 2d 819, 60 
Wyo 253, rehearing denied 61 P. 
2d 410, 60 Wyo 253 

Stale report 

Fact that engineer’s report filed 
with petition for organization of ir¬ 
rigation district was two years old 
did not render report of no value so 
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Under a statute requiring the state engineer to 
make a water survey and water allotment it has 
been held that the fact that the survey was imper¬ 
fect and insufficient in certain particulars did not 
defeat the jurisdiction of the board or invalidate 
the organization of the district 

e. iHearing, Determination and Order, and Ex¬ 
penses 

(a) In general 

(b) Determination and order 

(c) Expenses incident to organization 

(a) In General 

Where the statutes so require, a sufficient hearing 
must be held on the proposal to organize the district 

Several statutes provide that there shall be a 
heanng on the formation of the proposed irrigation 
district,87 which affords due process of law to the 
property owner on the question of whether or not 
his property should be included in the district 88 
The same technical precision that should be ob¬ 
served in a regular law action is not required in a 
hearing for the organization of an irrigation dis- 
tnet 89 The heanng may be continued 80 A statu¬ 
tory provision that the hearing be set not less than 
a certain number of days from the making of the 
order for heanng has been declared to be manda¬ 
tory,8i but a provision that the hearing be set 
within a certain time has been held to be merely di- 
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rectory 92 The tribunal conducting the heanng 
must acquire junsdiction of the subject matter and 
of the parties before it can order a district cre¬ 
ated 83 The report of the state engineer on the 
feasibility of the project,84 the certificate of ac¬ 
knowledgment, 8 5 or the affidavit of the petitioner,88 
may be considered by the tribunal conducting the 
heanng in reaching its conclusion on jurisdictional 
facts On requests to exclude land included with¬ 
in the proposed district, an issue is raised which 
requires proof of the actual conditions existing be¬ 
fore the tnbunal can determine whether the land 
should be excluded 87 The organization of an irn- 
gation distnct is not “county business” within a 
constitutional provision requinng the county com¬ 
missioners to sit with the county judge in the trans¬ 
action of county business 88 

(b) Determination and Order 

The official or body passing on the petition must de¬ 
termine the questions raised by the proceedmqs, and 
make an order predicated on a proper showing and suf¬ 
ficient findings. 

The official or body passing on the petition must 
determine the questions raised by the proceedings 89 
Under some statutes such official or body is given 
the power to make an order allowing the petition 
and to call an election of the landowners of the 
distnct on the question of its establishment ^ The 
order must be predicated on a proper showing and 


as to deprive district court of juris¬ 
diction to hear proceedings 
Wyo—Padlock Ranch v Washakie 
Needles Irr Dist, supra 
8G. Utah—^Argyle v Bonneville 

Irr r>ist, 280 P 722, 74 Utah 480 
67 C J p 1303 note 36 

87. Cal —Miller & Lux, Inc v 
Board of Sup’rs of Merced County, 
258 P2d 570, 119 Cal App 2d 29 
ND—In re Port Clark Irr Dist of 
Mercer and Oliver Counties, 48 N. 
W2d 741, 78 ND 107. 

67 C J p 1304 note 37 
Bequlrement of finding 

The provision of the Conservancy 
Act requiring that conservancy 
court, before it can declare district 
organized, must find, among other 
things, that allegations of petition 
are true, one of the prime allegations 
being that property in proposed dis¬ 
trict will be benefited by one of 
the named purposes of organization, 
constitutes a provision for a hear¬ 
ing as to whether or not lands in¬ 
cluded in proposed boundaries will 
be benefited within constitutional 
requirement of due process. 

NM—^In re Arch Hurley Conservan¬ 
cy Dist, Hudson Irr Extension, 
191 P2d 338, &2 N,M. 34. 


88. Cal—^Miller & Lux v Board of 
Sup'rs of Madera County, 208 P 
304, 189 Cal 254 

88 Or —illiam Hanley Co v Har¬ 
ney Valley Irr Dist No 1, 180 P 
724, 182 P 559, 93 Or 78 
90 Cal —Central Irr Dist v De 
Lappe, 21 P 825, 79 Cal. 351. 

67 C J p 1304 note 40 

91. Cal —Bliss V Hamilton, 152 P 

303, 306, 171 Cal 123 

92 Cal—^Bliss V. Hamilton, supra 
67 C J p 1304 note 42 

93. Mont—In re Gallatin Irrigation 
Dist, 140 P 92, 48 Mont 605 

Or—In re Harper Irr Dist, 216 P 
1020, 108 Or 598 

94. Cal—^Miller & Lux v. Board of 
Sup'rs of Madera County, 208 P 

304, 189 Cal 254 

95. Cal—^Miller & Lux v Board of 
Sup’rs of Madera County, supra 

98. Cal—Miller & Lux v. Board of 
Sup’rs of Madera County, supra 

97. Or—^William Hanley Co v Har¬ 
ney Valley Irr Dist No 1, 180 
P 724, 182 P 559, 93 Or 78. 

98 Or—^Harney Valley Irr Dist. v 
Weittenhiller. 198 P. 1093, 101 Or 
1 . 


99. Peasibility 

District court has duty in proceed¬ 
ings for organization of irrigation 
district to determine feasibility of 
district based on cost of construc¬ 
tion 

Wyo—Padlock Ranch v Washakie 
Needles Irr Dist, 60 P 2d 819. 50 
Wyo 253, rehearing denied 61 P 2d 
410, 50 Wyo 253 

1. Cal —^Miller & Lux, Inc. v Board 
of Sup’rs of Merced County, 258 
P2d 570, 119 Cal App 2d 29 
ND—In re Fort Clark Irr Dist of 
Mercer and Oliver Counties, 48 
NW2d 741, 78 ND 107. 

67 C J p 1304 note 52. 

TTngrounded objections 

An order for an election on peti¬ 
tion for creation of a water improve¬ 
ment district was not subject to at¬ 
tack on ground that officials would 
so operate irrigation system as to 
impair individual property and vest¬ 
ed rights, since courts could not as¬ 
sume that citizens and officials would 
unlawfully destroy rights and could 
not be called on to interfere until 
unlawful acts were threatened and 
had become immediately imminent 
Tex—^Amberson v Henderson, Civ. 
App , 127 S W 2d 553, error refused. 
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sufficient finding's,^ Thus, under various statutes, 
it must be shown by satisfactory proofs and de¬ 
termined that there is a reasonably definite irnga- 
tion planS which is feasible and practical from an 
•engineenng view,^ together with a source of an 
adequate water supply therefor, available to, and 
obtainable by, the district when organized,^ that 
the purposes of the statute will best be accom¬ 
plished by the organization of an additional dis¬ 
trict,® and what lands are susceptible to irrigation 
from the proposed system and will be benefited 
thereby 

The order should state all the facts found or de¬ 
termined,^ and should not be uncertain,® but super¬ 
fluity in the order does not vitiate it.^® The or- 
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der need not set out specifically within itself the 
boundaries of the district as this may be done by 
reference to the petition The order for allow¬ 
ing the petition for organization, establishing the 
boundaries, and naming the district need not be 
made separate from the order calling the election ^2 
A person against whom an order is entered by de¬ 
fault must move to set it aside at the earliest 
practicable moment The legislature has the 
power to declare that the order of the county court 
should be conclusive of the facts found.^^ 

Under some statutes, the board is given discre¬ 
tionary power to refuse to organize a district, 
even though all the statutory procedural require¬ 
ments for formation of the district have been met ^5 


2. Tes—Amberson v. Henderson, 
supra 

67 CJ p 1304 note 54 [a] 

3. Or—In re Harper Irr Dist, 216 
P 1020, 108 Or 598 

Definite termmtLS 

In proceeding" to establish irriga¬ 
tion district, evidence of definite plan 
of irrigation system is required, but 
such evidence need not include fix¬ 
ing of definite terminus of canal 
Mont —Blaaer v Clinton Irr Dist, 
63 P 2d 1141, 100 Mont 459. 

Change of plan 

• The plans for obviating serious de¬ 
fects in proposed reservoir which 
were likely to produce great leakage 
and cause expense to prevent heavy 
water losses should be considered at 
time of creation of irrigation dis¬ 
trict and should not be deferred un¬ 
til after costly experiments have 
been imposed upon property owners, 
and the changes should be reason¬ 
able in view of the original plan 
and not formulated with the idea of 
adding a heavy item of cost for con¬ 
struction under plans never intend¬ 
ed or considered originally when the 
scope of those plans is viewed as an 
entirety 

Wyo—^In re Washakie Keedles Irr 
Dist, 76 P2d 617, 52 Wyo 518, 

4. Or—In re Harper Irr. Dist, 216 
P 1020, 108 Or 598 
Wyo—In re Washakie Needles Irr 
Dist, 76 P2d 617, 62 Wyo 518 
Relationship to cost of construction 
(1) Statute authorizing organiza¬ 
tion of irrigation district contem¬ 
plates that feasibility thereof based 
on cost of construction shall fairly 
and reasonably appear at time of or¬ 
ganization of district, and the peti¬ 
tioners have the burden of proving 
such feasibility. 

Wyo —^Padlock Banch v Washakie I 
Needles Irr Dist, 60 P 2d 819, 50 
Wyo 253, rehearing denied 61 P 2d | 
410, 50 Wyo 263 

(2) Under statute providing that 


petition for organization of irriga¬ 
tion district must show by an ac¬ 
companying engineering report ap¬ 
proved by state engineer, the feasi¬ 
bility of the project, and requiring 
court to determine issue of feasibil¬ 
ity before establishing district, the 
cost of the project is a determining 
factor in deciding whether project 
IS capable of being utilized or dealt 
with successfully, since the word 
‘‘feasible” means practically possi¬ 
ble or capable of being managed, 
utilized, or dealt with successfully 
Wyo—In re Washakie Needles Irr 
Dist, 76 P2d 617, 52 Wyo 618 

5. Or—In re Harper Irr Dist, 216 
P 1020, 108 Or 598 
Dvidence held sufficient 

In proceeding for organization of 
irrigation district, evidence sustain¬ 
ed finding that there would be suf¬ 
ficient storable water to make the 
project feasible 

Wyo—^In re Washakie Needles Irr 
Dist, 76 P2d 617, 52 Wyo 518 

3. Sufflcleucy of finding 
Where petition for organization of 
a Conservancy District specifically 
alleged that property of proposed 
district would be benefited by accom¬ 
plishment of any one of specified pur¬ 
poses, including the preventing of 
fioods and protection of property 
from Inundation, a finding of the 
conservancy court that that allega¬ 
tion of the petition was true was a 
sufficient determination that the pur¬ 
poses of the Conservancy Act war¬ 
ranted the creation of an additional 
district I 

N M —In re Sandia Conservancy 
I Dist, 259 P2d 577, 57 NM 413 

7- Mont —Blaser v. Clinton Irr 
Dist, 63 P2d 1141, 100 Mont 469 
Bvidence held suffioiexLt 
Wyo —In re Washakie Needles Irr 
Dist, 76 P 2d 617, 62 Wyo 518. 
Benefit to all property 

Under requirements of the Con¬ 
servancy Act that petitioners must 
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allege and that conservancy court 
must find that property described in 
petition will be benefited by organiza¬ 
tion of conservancy district, not 
merely some of property described in 
petition, act is not unconstitutional 
as an unlawful delegation of legisla¬ 
tive powers by permitting individual 
petitioners to determine whether or 
not property included will be bene¬ 
fited 

NM—In re Arch Hurley Conservan¬ 
cy Dist, Hudson Irr Extension, 
191 P2d 338, 52 NM 34. 

8. Or—^William Hanley Co v Har¬ 
ney Valley Irr Dist No 1, 180 P 
724, 182 P 659, 93 Or 78 
Mont—^Walden v Bitter Root Irr 
Dist, 217 P 646, 68 Mont 281 
67 C J p 1304 note 54 
10. Mont —^Walden v. Bitter Root 
Irr Dist, supra 

11- NM—Davy v. McNeill, 240 P 
482, 31 NM 7. 

12. N M —^Davy v McNeill, supra 

13. Mont —^In re East Bench Irr. 
Dist, 224 P 869, 70 Mont 186 

67 C J. p 1304 note 59 

14. Or—^Links v Anderson, 168 P 
605, 1182, 86 Or 508 

15. Ariz —^Peters v. Frye* 223 P 2d 
176, 71Ariz30 

Ground of refusal 

Under statute authorizing county 
board of supervisors to hear and 
consider objections to proposals to 
create an irrigation water delivery 
district, board could refuse to or¬ 
ganize proposed district on ground 
that there was no present need for 
such district, notwithstanding all 
statutory procedural requirements 
for formation of district had been 
met. 

Anz—^Peters v Frye, supra. 
CoustitcLtloiiallty 

The statutory power granted to 
county board of supervisors to refuse 
in its discretion to create an irriga¬ 
tion water delivery dlstnot Is not a 
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(c) Expenses Incident to Organization 

An irrigation district is liable for expenses incident to 
its organization only to the extent provided for by stat¬ 
ute. 

In the absence of express statutory authorization, 
an irrigation district is not liable for legal services 
rendered to procure its organization Under a 
statute permitting the district to become indebted 
not to exceed a certain sum for preliminary ex¬ 
penses, and providing that all preliminary indebted¬ 
ness in excess of that sum should be void, it has 
been held that warrants for salaries of the regular 
officers of the distnct must he deducted in deter¬ 
mining whether outstanding unpaid warrants ex¬ 
ceed the limitation permitted,17 and that, taking 
the warrants in the order in which the obligations 
were incurred, every warrant which earned the ag¬ 
gregate sum beyond the limitation is void,is as is 
also every warrant issued after the aggregate sum 
of valid warrants had equalled the limitation i® 
The objectors to the creation of an irngation dis¬ 
tnct are entitled, on the dismissal of the petition 
■for want of a requisite number of qualified signers, 
to recover as costs fees of witnesses to testify 
to facts on the ments, although they were not 
subpoenaed, sworn, or examined 

Who may raise question A taxpayer and resi¬ 
dent of the district may sue to restrain an expendi¬ 
ture of the district funds, in payment of organiza- 
i:ion expenses, which is not sanctioned by law.^l 

f. Submission to Voters of Distn(rtJ 

Under some statutes, the question of organizing the 
^district must be submitted to a vote of the people within 
ithe territory proposed to be included. 

Under some statutes the question of organizing 
the district must be submitted to a vote of the 
people within the territory proposed to be includ¬ 
ed ,22 of which notice must he published in com¬ 


pliance with the directions of the statute.23 The 
clerk, under direction of the court, has been held 
to be the proper person to sign the notice of elec¬ 
tion 24 A notice posted in conformity with the 
statute IS sufficient 25 Under a statute requiring 
that the notice shall describe the boundaries of the 
distnct, a notice which exempted a different tract 
of land from that described m the onginal petition 
and final order was not fatally defective,26 par¬ 
ticularly where the area involved was almost neg¬ 
ligible in companson to the area of the distnct.27 
Where a statute provides that publication of notice 
may be made in any newspaper of general circu¬ 
lation in the county, a publication in a newspaper 
of general circulation very near the proposed dis¬ 
trict IS sufficient, although such newspaper is not 
the one designated generally by the county com¬ 
missioners as the official newspaper of the coun¬ 
ty .2 8 

It IS not necessary that the court state the facts 
from which it derives its authority in an order 
calling an election 29 a failure to recite m the 
order calling an election that the persons designated 
as judges and clerks of the election are qualified 
voters of the district constitutes a mere irregular¬ 
ity not invalidating the election 20 The fact that 
the tribunal conducting the organization proceed¬ 
ings did not declare the district duly organized or 
the day that the vote for organization of the dis¬ 
trict was taken has been held not to affect the 
order declaring the organization of the district 31 

Election contests In contesting an election it is 
necessary to plead and prove the ground of dis¬ 
qualification of votes,3 2 and that such votes were 
cast adverse to the contesting parties. 2 3 Where 
the election is contested, and not the canvass of 
election, the failure of the election board to make 
certificates of canvass has been held not to be 
before the court 24 


‘delegation of power to make a law 
and IS not an unconstitutional delega¬ 
tion of legislative power 
Ariz —^Peters v Frye, supra. 

16. —^Biggart v. Lewis, 192 F 
437, 183 Cal 660, 

67 C J p 1305 note 63. 

17. Cal—^Wilbur v Board of Direc¬ 
tors of Tia Juana River Irr Dist, 
271 F. 614, 94 CalApp 611. 

18. Cal—^Wilbur v. Board of Direc¬ 
tors of Tla Juana River Irr Dist, 
supra. 

19* Cal—Wilbur v. Board of Direc¬ 
tors of Tla Juana River Irr Dist, 
supra. 

20. Mont,—^In re Gallatin Irrigation 
Dist., 140 F 92, 48 Mont 605. 


21. Cal—Biggart v. Lewis, 192 P 
437, 183 Cal 660 

22 Cal —Miller & Lux, Inc v Board 
of Sup'rs of Merced County, 268 
P2d 570, 119 CalApp 2d 29 

CanvaBs of votes beld proper 

Or—Petition of Board of Directors 
of North Unit Irr Dist. 178 P 
186, 91 Or 33. 

33 . Cal —Central Irr Dist v. De 
Lappe, 21 P 825. 79 Cal 351. 

67C J p 1305 note 70 

24. Or —Grelg v Owyhee Irr Dist, 
202 P 222. 102 Or 265 

25. Or—Smith v Hurlburt, 217 P 
1093, 108 Or 690 

26. Wash—^In re Board of Direc¬ 
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tors of Wenatchee Reclamation 
Dist, 157 P 38. 91 Wash 60 

27. Wash —In re Board of Direc¬ 
tors of Wenatchee Reclamation 
Dist, supra. 

28. Wash—In re Peshastin Irr. 
Dist, 200 P 88, 116 Wash 440 

28. Or —Greig v Owyhee Irr Dist, 
202 P 222, 102 Or 265 

30. Or —Greig v, Owyhee Irr. Dist, 
supra. 

3 1. Idaho—Progressive Irr. Dist v 
Anderson, 114 P 16, 19 Idaho 504. 

32. Or.—^Links v. Anderson, 158 P. 
605, 1182, 86 Or 508 

33. Or—Links v Anderson, supra. 

34. Or.—Links v. Anderson, supra. 
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§ 319(3). - Lands Included 

a. Lands included 

b. Inclusion or exclusion after organi 2 a- 

tion 

a. Lands Included 

Generally speaking, the lands to be included within an 
irrigation district are those which will be benefited by the 
irrigation system to be adopted, which are susceptible to 
irrigation from such system, and which are not already 
irrigated. 

Under a statute providing that the district shall 
include lands which will be benefited by irrigation 
by the system to be adopted, the benefit to the land 
must be substantial^^ and not limited to the cre¬ 
ation of an opportunity thereafter to use the land 
for a new kind of crop, while not substantially ben¬ 
efiting It for the cultivation of a crop already pro¬ 
duced thereon in reasonable quantities without the 
aid of artificial irrigation The question of 
whether any particular land would thus be bene¬ 
fited IS necessarily one of fact,^^ and objections 
to the inclusion of land must be made at the hear¬ 
ing afforded for that purpose Generally, the 
determination of the lands which are susceptible 
of irrigation and which will be benefited in the 
irrigation district must be made at the time the 
distnct IS organized or before bonds are issued 

In the absence of an abuse of discretion the de¬ 
cision of the tribunal conducting the heanng as 
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to the inclusion in, or exclusion of, lands from 
the distnct will not be disturbed So, where an 
opportunity has been given to be heard before a 
proper tribunal on the question of benefits, in the 
absence of actual fraud and bad faith, the decision 
of such a tribunal is conclusive^^ except as to 
grounds arising since such decision^^ and on matters 
affecting its jurisdiction The question of benefits 
is to be detennmed with reference to the natural 
state and condition of the land, and not with ref¬ 
erence to the use being made of such land^^ 

A statute providing that all lands susceptible of 
irngation from the same system of works applica¬ 
ble to other lands in such proposed district should 
be included in the district has been held to with¬ 
draw from the tribunal hearing the organization 
proceedings all jurisdiction to determine whether 
a particular tract of land would be benefited by the 

contemplated improvement, and that lands in¬ 
cluded within the district by such tribunal are con¬ 
clusively presumed to be benefited by the improve- 
ment,46 in the absence of a contrary determination 
obtained later on a petition for the exclusion of 
particular tracts of land by the owners thereof 47 

Under a statute providing that the directors of a 
distnct may change the boundanes of the divisions 
of the distnct when they deem it advisable for 
the best interest of the district, provided such 
changes shall be made to keep each division as 


35 us—FalllDrook Irr Dist v 
Biadlev, Cal, 17 S Ct 56, 164 US 
112, 11 LEd 369 
67 C J p 1005 note 82 
Itiijid not currently used for agricul¬ 
ture 

Under statute, bnck company 
which owned property which it did 
not contemplate using^ as a source of 
clay for brick for 10 or 12 years to 
come, but which would be directly 
benefited at small expense by pro¬ 
posed stream storage project by rea¬ 
son of enhanced value of property for 
agricultural purposes from which it 
could profit by renting, was not en¬ 
titled to have such property excluded 
from irrigation district, notwith¬ 
standing its charter did not author¬ 
ize it to engage in irrigation or agri¬ 
cultural pursuits, although such re¬ 
fusal to permit exclusion was with¬ 
out prejudice to maintain subsequent 
proceeding for exclusion under 
changed conditions 

Nev—In re Reno Press Brick Co, 73 
P2d 603, 58 Nev 164. 

Bailroad right of way 

The inclusion of a strip of rail¬ 
road right of way in an extension of 
a conservancy district created for ir¬ 
rigation purposes because of inciden¬ 
tal economic benefits to railroad, al¬ 


though it would not be directly bene¬ 
fited by irrigation, was not an abuse 
of legislative purpose of Conservancy 
Act in applying act to a factual situ¬ 
ation not contemplated 
N M —In re Arch Hurley Conservan¬ 
cy Dist, Hudson Irr Extension, 191 
P2d 338, 52 NM 34 
Water district’s reservoir and dis¬ 
tributing system could not be bene¬ 
fited by irrigation, even though ir¬ 
rigable in its natural state, and 
therefore, reservoir and system were 
not properly included within district, 
even though district's board of direc¬ 
tors found that reservoir and system 
could be irrigated from works of 
district and that sole owner had con¬ 
sented in writing to its inclusion 
within district 

Cal —Rock Creek Water Dist v Cala¬ 
veras County, App, 283 P Sd 740 

3^ US —^Pallbrook Irr Dist. v 
I Bradley. Cal, 17 S Ct 56, 164 US 
112, 41 DEd 369 

37. US —^Fallbrook Irr Dist v 

Bradley, supra 

Cal—^Hand v El Dorado Irr. Dist, 
276 P 137, 97 Cal App 740 
67 C J p 1306 note 84 

38. US —Tomich v. Union Trust 
Co, CCAMont, 31 F,2d 616. 
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3&. US —^Denver-Greeley Valley Irr 
Dist V McNeil, CCAColo, 106 F 
2d 28S 

40 Wash —Bleakley v Priest Rap¬ 
ids Irr Dist, 11 P2d 597, 168 
Wash 267 

67 C J p 1306 note 86 

41. U S —^Fallbrook Irr Dist v 
Bradley, Cal, 17 S Ct 66, 164 US 
112, 41 LEd 369 

67 C J p 1306 note 87. 

42. Colo —Yellow Jacket Irr Dist 
V. Pleasant Valley Ranch Co, 243 
P 636, 78 Colo 543 

43- Cal—^Modesto Irr Dist v Tre- 
gea, 26 P. 237, 88 Cal 334, error 
dismissed 17 S Ct 62, 164 U S 179, 
41 LEd 395 

67 C J p 1306 note 89. 

44. US —^Fallbrook Irr Dist v 
Bradley, Cal. 17 S Ct 56, 164 US 
112, 41 LEd 369. 

67 C.J p 1306 note 90, 

45. Or—^In re Harper Irr Dist, 216 
P 1020, 108 Or 498 

46^ Or—^In re Harper Irr. Dist, su¬ 
pra 

47. Or—In re Harper Irr Dist, su¬ 
pra. 
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nearly equal m area and population as may be prac¬ 
ticable, the motives of the directors in changing 
the boundaries are immaterial if they have power 
so to change them,^® and the elements of both area 
and population are to be taken into consideration 
and the question of which element should be con¬ 
sidered the more important rests in the discretion 
given to the directors The courts should sus¬ 
tain the directors in making a change in bound- 
anes unless a plain abuse of discretion appears 
from the records 

Legislative inclusion. Where the legislature es¬ 
tablishes the boundary of the district, it is assumed 
that It took such evidence and made such inquiry as 
was necessary in order to determine whether or not 
the property included by it would be benefited by 
its action and in such case, a statute estab¬ 
lishing the procedure for the creation of districts 
by petition of landowners and affording landowners 
a heanng on the question of exclusion of their 
lands on the ground of absence of benefits, is in¬ 
applicable 52 The mere fact that the finding of 
a benefit was made after the boundaries of the irri¬ 
gation district were fixed does not militate against 
■the validity of such a finding by the legislature's 
However, the inclusion of land in the irrigation 
district by the legislature should not be palpably 
unjust and absurd 5^ 

Incapability of irrigation. Under some statutes, 
land which, from any natural cause, cannot be irri¬ 
gated, may not be included in an irrigation dis- 
-trict,55 and whether a particular tract of land 
falls within this category is a question which goes 
to the junsdiction of the tribunal over such tract,56 


and may be raised at any time in a proper case,5*^ 
although the inclusion of such land cannot be 
raised by a collateral attack 58 The fact that there 
are comparatively small knolls or sloughs on a 
tract of land does not necessarily require that the 
tract be excluded 59 However, under other stat¬ 
utes, the inclusion of nonirngable land is not a 
material defect in at least one jurisdiction a 
statutory provision prohibiting the inclusion of 
land which from any natural cause cannot be irri¬ 
gated applies only where proceedings are brought 
for the exclusion of such nonirngable lands from a 
legally organized distnct, and not to the lands 
included in the district on its formation,®^ the 
inclusion of such lands does not render illegal and 
void organizational proceedings had in compliance 
with all applicable statutory requirements.®^ 

Lands already irrigated. Land already irrigated 
by an irrigation company should be excluded 
A statute providing that lands which are already 
iriigated from another source should be excluded 
from the district has been held not necessarily to 
mean another system of irrigation works similar to 
that provided by the district,but also to include 
irngation systems which have their ongin in 
wells 55 Under such a statute land should not 
be excluded from the district because of a right 
to obtain water elsewhere for mining purposes,®® 
nor does the fact that the landowner had a plan 
to acquire independent means of irngation entitle 
his lands to be excluded from the district.®'^ 
Whether or not land is exempt from inclusion in 
an irngation district because it is provided with 
water by a pump is a question which goes to the 
jurisdiction of the county board over such land 


■48, Cal —^McKim v. Imperial Irr 

Dist, 256 P 606, 201 Cal 110 

49. Cal —^McKim T. Imperial Irr 

Dist, supra 

50. Cal —McKim v Imperial Irr 

Dist, supra 

51. Cal—^Miller & Lux v Board of 
Sup’rs of Madera County, 208 P 
304. 189 Cal 264 

’S2. U S —^Hydrocarbon Production 

Co v Valley Acres Water Dist, C 
A Tex, 204 P 2d 212, certiorari de¬ 
nied 74 set 44, 346 US 825, 98 
LEd 350 

'53. Cal—^Palo Verde Irr Dist v. 
Seeley, 245 P 1092, 198 Cal 477. 

54. Cal—^Palo Verde Irr Dist v 
Seeley, supra 

67 C J p 1307 note 16. 

55- Neb —Smith v Frenchman- 
Cambridge Irr Dist, 61 N W.2d 
376, 166 Neb 270. 

56. Nev—Smith v, Frenchman- 
Cambridge Irr. Dist., supra—^Bird- 


wood Irr Dist V. Brodbeck, 29 N 
W2d 621, 148 Neb 824—State v 
Several Parcels of Land, 114 NW 
283. 80 Neb 424 

57. Neb—Smith v Frenchman- 
Cambridge Irr Dist, 51 N W 2d 
376, 165 Neb 270—Bird wood Irr 
Dist V Brodbeck, 29 N W 2d 621, 
148 Neb 824 

67 C J p 1307 note 98 

58. Neb—State v Several Parcels 
of Land, 114 NW 283, 80 Neb 424 

67 C J p 1307 note 99. 

59- Neb—Wight v McGuigan, 143 
NW. 232, 94 Neb 358 

60. Kan —State ex rel Emery v 
Knapp, 207 P2d 440, 167 Kan 646 

61. N D —In re Fort Clark Irr Dist 
of Mercer and Oliver Counties, 48 
NW2d 741, 78 ND 107. 

62. ND—^In re Heart River Irr 
Dist, 49 NW2d 217, 78 ND 302 
—In re Fort Clark Irr. Dist of 
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Mercer and Oliver Counties, 48 N 
W2d 741. 78 ND 107 

63. Or—Rathfon v Payette-Oregon 
Slope Irr Dist, 149 P. 1044, 76 Or 
606 

64. Cal —^Harelson v South San 

Joaquin Irr Dist,, 128 P 1010, 20 
CalApp 324 

67 C J p 1307 note 3. 

65. Cal —^Harelson v South San 

Joaquin Irr Dist, supra 

Pump 

Land provided with water by pump 
for its irrigation may not be included 
in an irrigation district except on 
written application or consent of 
owner thereof. 

Neb —Smith v. Frenchman-Cam- 
bridge Irr Dist, 61 N.W 2d 376, 
156 Neb 270 

66. Cal —^Hand v. El Dorado Irr 
Dist, 276 P 137, 97 CalApp 740. 

67. Cal —^Hand v. El Dorado Irr 
Dist, supra 

67 C J. p 1307 note 6 . 
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and which may be raised at any time in a proper 
case Really owned jointly by two irrigation dis¬ 
tricts may be mcluded within each of the owning 
districts.®® 

Puhhc landsj towns, villages, etc. The organiza¬ 
tion IS not necessarily invalidated by the fact that 
public lands are included,'^® or excluded,*^^ provided 
all requirements of the federal statutes are met, *^2 
and under some statutes it has been held that land 
entered under the federal land laws may be in¬ 
cluded in the district Whether or not state- 
owned school lands may be included in an irriga¬ 
tion distnct depends on the legislative policy as 
ascertamed from the legislative acts m force when 
the district is created,74 Towns, villages, and even 
aties may be included in an irrigation district, if 
their gardens, orchards, and other lands are sus¬ 
ceptible of irrigation by the system '^5 

Conservancy districts, A statutory provision that 
conservancy distncts formed for the protection and 
conservation of property cannot include a certain 
designated area has been held not to prohibit the 
inclusion of part of this area in a conservancy dis¬ 
trict organized for irrigation onlyJ^ In the or¬ 
ganization of an artesian conservancy distnct, all 
land overlying the artesian basin underlying the 
land of the district should be included Land 
embraced within a conservancy district organized 
primarily for irngation purposes may be included 
in a proposed new conservancy distnct organized 


primarily for the purpose of protecting the public 
and private property from damages resulting from 
flash floods and in which irrigation is only an in¬ 
cidental purpose.*^® 

JVater storage distncts. The word ‘'may,” in a 
statute providing that water storage districts "may 
include the major portion of the lands situated with¬ 
in two or more distnct agencies of the state,” has 
been construed not to mean "must 

Objections to, or applications for, exclusion or 
inclusion of paiticular lands. Under a statute pro¬ 
viding that any person whose lands are susceptible 
of irrigation from the same source shall, on appli¬ 
cation, be entitled to have such lands mcluded, it 
has been held that a verbal application is suffi¬ 
cient The inclusion of a small tract of land 
which was not included m the petition, or for the 
inclusion of which the owner did not petition, has 
been held not to invalidate the organization.®^ 

In the absence of an agreement not to have the 
exclusion of plaintiff’s lands determined in such 
proceedings,®2 a landowner who fails to appear be¬ 
fore such a tribunal and make a showing why his 
lands should be excluded from the district, and who 
does not appeal in the prescribed manner from the 
order there issued establishing the district, is bound 
by Its action in that respect 

If a substantial portion of a tract sought to be 
excluded is properly included in the distnct, the 


68. Neb —Smith v Frenchman- 
Oambridge Irr Dist, 51 N WSd 376, 
155 Neb 270 

69. Cal —Oakdale Irr Dist v Cala¬ 
veras County, App , 283 P 2d 732. 

held in tmst 

Where two irrigation districts 
jointly owned certain realty, such 
realty from each district was, in lim¬ 
ited sense, held In trust for benefit 
of district's landowners, but inclu¬ 
sion proceedings, by which each dis¬ 
trict included all of such jointly 
owned realty within its boundaries, 
did not constitute a violation of such 
trust in view of fact that there was 
not any conveyance or transfer of 
the realty involved, and the realty 
remained subject to the same owner¬ 
ship and subject to the same control 
and operation as it had before the 
inclusions 

Cal —Oakdale Irr I>ist v Calaveras 
County, supra 

70, Cal—Cullen v Glendora Water 
Co, 39 P 769. 45 P 822, 1047, 113 
Cal 503 

67 CJ p 1306 note 93 

71. Utah —Stevens v Melville, 175 
P 602, 62 Utah 524 

72- Ariz—^In re Verde River Irriga¬ 


tion and Power Dist. Bonds, 296 
P 804, 37 Ariz 680 

73. Idaho—Indian Cove Irr Dist v 
Pndeaux, 136 P 618, 25 Idaho 112, 
Ann Cas 1916A 1218 

67 C J p 1307 note 96 

jjaaids not sTLbJecft to antry 

Lands within irrigation district 
which were designated as public or 
which were owned by the United 
States resettlement administration 
were not “public lands** subject to 
entry within federal statute making 
such land subject to state laws re¬ 
lating to irrigation, and hence were 
not subject to assessment to pay 
debts of district, notwithstanding 
state law making public lands within 
irrigation district, whether entered 
or not entered, subject to taxation 
for irrigation purposes 
Or—Buell v Jefferson County Court, 
152 P2d 678, 175 Or 402, 156 AL 
R 1135, rehearing denied 164 P 2d 
188, 175 Or 402, 166 A L R. 1136 

74. Mont—Tongue River and Yel¬ 
lowstone River Irr Dist v Hyslop, 
96 P 2d 273, 109 Mont 190 

Held not subject to iuclusloa 
Mont —Tongue River and Yellow¬ 
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stone River Irr Dist v Hyslop, 
supra. 

76. Cal—Oakdale Irr Dist v Cala¬ 
veras County, App. 283 P2d 732. 

67 C J p 1306 note 91 

76. NM—Cater v. Sunshine Valley 
Conservancy Dist, 274 P 62, 33 N 
M. 583 

77. NM—^Pecos Val Artesian Con¬ 
servancy Dist V. Peters, 173 P 2d* 
490, 60 NM 165, 

78- NM—In re Sandla Conservancy 
Dist, 259 P2d 577, 67 N M. 413 

79. Cal—Tarpey v, McClure, 213 P 
983, 190 Cal 593. 

80. Cal —Central Irr Dist v, De 
Lappe, 21 P 825, 79 Cal 361. 

81. Cal—Itaaperial Water Co. No 1. 
V Board of Sup'rs of Imperial 
County, 120 P 780, 162 Cal 14 

82. Or—^Rathfon v Payette-Oregon 
Slope Irr Dist. 149 P. 1044. 76 Or. 
606 

83. Colo —Andrews v. Lillian Irr 
Dist, 92 NW. 612, 97 N.W 836, 66. 
Neb 468 

67 CJ p 1307 note IJ. 
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entire tract must be included unless the portion 
which IS not benefited can be reasonably defined 
and segregated from the tract 

The owner seeking to have his land excluded 
has the burden of proving the facts warranting 
its exclusion,but a preponderance of the evi¬ 
dence IS sufficient 

h. Inclusion or Exclusion after Organization 

(a) In general 

(b) Proceedings for mclusion 

(c) Proceedings for exclusion 

(a) In General 

Statutory provisions for the changing of boundaries 
of an irrigation district after its organization shoutd be 
liberally construed. 

A liberal rule of construction should be adopted 
in carrying out the provisions of a statute provid¬ 
ing for the changing of boundaries of a district 


and the annexation of additional territory,®^ al¬ 
though jurisdictional requirements must be sub¬ 
stantially met,ss in the absence of which‘the ac¬ 
tion of the board of directors is void and subject 
to collateral attack The fact that, after the 
original organization of the district, changes were 
made in its boundaries does not render the mere 
name of the district insufficient as an identification, 
since, if the proceedings to change the boundaries 
were regular and valid on their face, they are 
matters of record which can be ascertained by 
examination 

(b) Proceedings for Inclusion 

There must be a substantial compliance with stat¬ 
utory requirements in order to bring lands within an ir¬ 
rigation district after its organization. 

In a proceeding for the inclusion of land in an 
irrigation district the petition must be sufficient to 
confer junsdiction on the board,which ques- 


“84. Cal —San Joaquin Agrr Corpo¬ 
ration V Board of Sup'rs of Madera 
County, 8 P2d 1051, 121 Cal App 
468. 

67 C J p 1306 note 92 
85. Ngv —^In re Reno Press Brick 
Co, 73 P2d 603, 58 Nev 164 
67 C J p 1308 note 22 
-88. Wyo—In re Washakie Needles 
Irr Dist, 76 P2d 624, 52 Wyo 515 
87. Cal —^Vista Irr Dist v San Die¬ 
go County, 219 P2d 793, 98 Cal 
App 2d 270 
57 C J p 1308 note 23 
Talldftting acts 

Any defect in proceedings by which 
land owned by irrigation district and 
located outside its boundaries was 
included within the district in 1947 
with respect to authority of district 
to itself file the petition for such in¬ 
clusion was cured by validating acts I 
of 1949 In so far as county and its | 
power to tax such land were con- j 
cemed. 

Cal — Y ista Irr Dist v. San Diego 
County, supra 
Validity of provision 

The provision of the Conservancy 
District Reclamation Contract Act 
giving the secretary of interior the 
same voice that is ordinarily extend- 
'ed to other money lenders or mort¬ 
gagees regarding any change calcu¬ 
lated to increase or dimmish acreage 
which, in part at least, constitutes 
security for money advanced, m light 
of purpose of act to permit a con¬ 
servancy district to avail itself of 
government aid in constructing its 
works and Irrigation system, is not 
invalid as an unlawful delegation of 
legislative power. 

NM—In re Arch Hurley Conservan¬ 
cy Dist, Hudson Irr Extension, 
191 P 2d 338, 52 NM. 34. 


PaitLotaar terms 

In statute providing that in no case 
shall any land be held in an irriga¬ 
tion district if from any cause it 
cannot be irrigated thereby, the word 
"any” land does not mean all lands, 
and the word ‘'shall” may be con¬ 
strued as “may” 

N D —In re Heart River Irr Dist, 
49 NW2d 217, 78 N D 302 

88. Cal—People v Cardiff Irr Dist 
of San Diego County, 197 P 384, 
51 Cal App 307 

67 G J p 1308 note 24 

89. Tex —^Zavala-Dimmit Counties 

Water Imp Dist No 1 v Hays, 
Civ App, 128 SW2d 635, afilrzned 
153 SW2d 463, 137 Tex 338 

By onginal petitioner 

A landowner was not precluded 
from questioning an order of the 
board of directors of a water im¬ 
provement district approving his pe¬ 
tition to annex land to the district 
by previous ex parte proceedings to 
establish validity of district and se¬ 
curities issued by it, where matters 
involved in proceedings questioning 
the order had not been determined 
in the ex parte proceedings, and land- 
owner was not a party thereto 
Tex —Zavala-Dimmit Counties Water 
Imp Dist No 1 V Hays, supra 

90. Cal —^Pogg V Perris Irr Dist, 
97 F 316, 164 Cal 209 

91. Colo—People ex rel Dunbar v 
San Luis Val Water Conservancy 
Dist, 261 P2d 704, 128 Colo 270 

Tex —^Zavala-Dimmit Counties Water 
Imp Dist No 1 V Hays, Civ App, 
128 SW2d 535, affirmed 163 S W- 
2d 463, 137 Tex 338—Grand Lodge 
of Order of Sons of Hermann in 
Texas v Curry, Civ App, 108 S 
W 2d 574, error refused 
67 C J p 1308 note 24 [b]. 
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Descriptioii of land 

(1) In inclusion proceedings, an 
area contiguous or noncontiguous to 
water conservancy district may, by 
petition, be made part of district, 
and in such petition, it is not the 
area, but the territory in the area, 
which must be generally described 
Colo—People ex rel Dunbar v San 

Luis Val Water Conservancy Dist, 
261 P2d 704, 128 Colo 270 

(2) Where petition to annex lands 
to water improvement district failed 
to describe lands by metes and 
bounds as provided by statute, the 
board of directors acquired no juris¬ 
diction to act, and its order attempt¬ 
ing to annex such lands to district 
was void 

Tex —^Zavala-Bimmit Counties Water 
Imp Dist No 1 V Hays, 153 S W. 

2d 463, 137 Tex 338 

(3) Term “metes and bounds” as 
used in statute providing for the 
annexation of adjacent land to water 
improvement district meant the 
boundary lines of land with their 
terminal points and angles 

Tex —Grand Lodge of Order of Sons 
of Hermann in Texas v Curry, Civ. 
App, 108 SW2d 574, error refused 

(4) Pact that petition referred to 
records which, if pursued, might 
have ultimately disclosed descrip¬ 
tions by metes and bounds was not 
sufficient to satisfy express require¬ 
ment of statute concerning annexa¬ 
tion of an existing district 

Tex —^Zavala-Dimmit Counties Water 
Imp Dist No 1 V Hays, Civ App , 
128 S W 2d 535, affirmed 153 S W 2d 
463, 137 Tex 838 

Number of petitioxiers 

(1) Under provision of Water Con¬ 
servancy Act requiring that petition 
1 for inclusion of additional ar^s to 



§ 319(3) WATERS 

tion is to be detemnned at the hearing thereon held 
pursuant to the order o£ publication.®^ Under stat¬ 
utory provisions to such effect, nonirngable lands 
may be included in an existing district even though 
such lands could not have been embraced within the 
distnct on its formation 9^ Where the statutory 
method of bnnging land within an irrigation dis¬ 
trict IS exclusive, such inclusion cannot be effect¬ 
ed indirectly by any other method 9^ 

An order extending the boundaries of a distnct 
amounts to a finding of every fact necessary to the 
validity of the order,9^ and express findings will 
not be disturbed if there is evidence to support 
them 96 A statutory provision that the board of 


94 C.J.S. 

directors, to whom a petition for inclusion in an 
irngation district is presented, may require as a 
condition precedent to granting the prayer that 
the petitioners pay a pro rata share of the bonded 
indebtedness of the district has been held to be 
for the benefit of the district,9? and may be waived 
by the board 98 

On appeal, since a pioceeding for the exten¬ 
sion of the boundaiies of a district is wholly stat¬ 
utory, it has been held that the reduction of the 
testimony to narrative form does not violate a rule 
of court providing testimony be presented in ques¬ 
tion and answer form in equity cases or proceedings 
of an equitable nature 99 


an organized conservancy district be 
signed by not fewer than five per 
cent of owners of nonimgated lands 
“and/or” lands embraced within in¬ 
corporated limits of a city or town, 
requirement is satisfied when peti¬ 
tion IS signed by either five per cent 
of owners of nonimgated lands or 
five per cent of owners of lands with¬ 
in corporate limits of city and towm 
Colo—People ex rel Dunbar v San 
Luis Val Water Conservancy Di&t, 
2 61 P 2d 704, 128 Colo 270 
(2) Requirement of irrigation dis¬ 
trict law that a petition for inclusion 
of land might be fi'ed by holders of 
title representing half or more of 
any body of land adjacent to bound¬ 
ary of district does not mean that 
there must be more than one property 
owner involved 

Cal—Mariposa County v Merced Irr 
Dist, 196 P2d 920, 32 Cal 2d 467 

Cmgation. dUTtonct as petitioner 

(1) An irrigation district, as holder 
of title to land located outside its 
boundaries, may itself petition for 
the inclusion of such land within the 
district 

Cal—Mariposa County v Merced Irr 
Dist, supra. 

Vista Irr Dist v San Diego 
County, 219 P 2d 793, 98 CalApp2d 
270 

(2) Provisions of Water Code au¬ 
thorizing irrigation district to peti¬ 
tion for inclusion in district of land 
owned by district and located outside 
its boundaries are not unconstitution¬ 
al on ground that they permit dis¬ 
trict to pass on and judge the advisa¬ 
bility of its own act, since district 
has no such personal or private in¬ 
terest as would disqualify it to pass 
on its own petition for such inclusion 
Cal ■— 'VistSL Irr Dist. v San Diego 

County, supra. 

Validation of proceedings 

(1) On failure to follow mode cre¬ 
ated by legislature for inclusion of 
land within irrigation districts, leg¬ 
islature could, by ratifying that 
which was done, validate the inclu¬ 


sion proceedings notwithstanding de¬ 
fects in such proceedings 
Cal—Oakdale Irr Dist v Calaveras 
County, App, 283 JP 2d 732 

(2) Failure of water district to 
comply with statutory requirements 
governing mode of inclusion within 
its boundaries of reservoir and dis¬ 
tributing system was cured by vali¬ 
dating act which was thereafter pass¬ 
ed by legislature, and effect of such 
act was to ratify and confirm inclu¬ 
sion of such property within distnct 
boundaries, and, therefore, county 
could not thereafter tax such prop¬ 
erty after effective date of validating 
act 

Cal —Rock Creek Water Dist v Cala¬ 
veras County, 283 P 2d 740 

92. Colo—^People ex rel Dunbar v 
San Luis Val, Water Conservancy 
Dist, 261 P2d 704, 128 Colo 270. 

Similaor or duplioa^ petitions 

Under Water Conservancy District 
Act where petition is filed for inclu¬ 
sion of lands within conservancy dis¬ 
trict, court is not empowered to de¬ 
termine its jurisdiction until date of 
hearing fixed in order and published 
notice, and until full opportunity has 
been afforded all persons desiring to 
file similar or duplicate petitions to 
do so, and when similar and dupli¬ 
cate petitions are filed, all must be 
considered as if filed contemporane¬ 
ously with the first petition; hence 
where on day of hearing petition for 
inclusion of lands in water conserv¬ 
ancy district, the original inclusion 
petition, together with similar or 
duplicate petitions theretofore filed 
by petitioners, contained signatures 
of owners of various classes suffi¬ 
cient to satisfy requirements of Wa¬ 
ter Conservancy District Act, court 
had jurisdiction of persons and sub¬ 
ject-matter involved, notwithstanding 
insufficiency of original petition, with 
respect to signers, at time of its fil¬ 
ing 

Colo—^People ex rel. Dunbar v San 
Luis Val Water Cinservancy Dist, 
supra 


Protesting petition 

In proceeding for inclusion of lands 
in water conservancy district, failure 
of protesting petition to contain sig¬ 
natures of any owners of irrigated 
lands in area described in inclusion 
petition, as required by statute, made 
It obligatory upon trial court, on day 
of healing, to dismiss pi ©testing pe¬ 
tition, leaving for court’s determina¬ 
tion the legal sufficiency of inclusion 
petition only 

Colo —People ex rel Dunbar v San 
Luis Val. Water Conservancy Dist, 
supra. 

93. Cal—Mariposa County v Mer¬ 
ced Irr Dist, 196 P 2d 920, 32 Cal 
2d 467 

Rock Creek Water Dist v Cala¬ 
veras County, App, 283 P 2d 740— 
Oakdale Irr Dist v Calaveras 
County, App , 283 P 2d 732 

94. Neb —In re Birdwood Irr Dist, 
Water Division No 1-A, 46 N W2d 
884, 154 Neb 52 

Complaint to enjoin inclusion 

Complaint in a suit to restrain the 
inclusion of land in the enlargement 
of the district should state facts suf¬ 
ficient to authorize an injunction 
Cal—Harbough v Enlarged Baxter 
Creek Irr Dist, 207 F 1018, 58 
Cal App 134 
67 C J p 1309 note 37 

95. Mont —In re Extension of 
Boundaries of Crow Creek Irr 
Dist, 207 P 121, 63 Mont 293 

9^. Colo—People ex rel Dunbar v 
San Luis Val Water Conservancy 
Dist, 261 P2d 704, 128 Colo 270 

97. US—Nile Irr Dist v Gas Se- 
cuiities Co, Colo, 248 F 861, 160 
CCA 619 

93. U S —^Nile Irr Dist v Gas Se¬ 
curities Co, supra 

99. Mont—In re Extension and En¬ 
largement of Boundaries of Bitter 
Root Irr Dist, Ravalli County, 218 
P 945, 946, 67 Mont 436 
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(c) Proceedings for Exclusion 

Substantial ccmpliance with statutory requirements 
IS necessary in order to effect the exclusion of particular 
lands from an irrigation district after its organization 

Provision is made in the various jurisdictions for 
proceedings whereby lands may, in proper cases, 
be excluded from irrigation districts in existence ^ 
Under a statute prescribing the procedure where¬ 
by a landowner might obtain the exclusion of his 
land from the district after its organization, but 
specifying no time within which such petition for 
exclusion must be filed, it has been held that par¬ 
ticipation in the election forming the district,^ and 
the fact that an opportunity was given at the hear¬ 
ing to object to the inclusion of the land,^ do not 
estop the landowner from subsequently objecting 
to the boundaries established, although a district 
bonded indebtedness and a sale of the bonds cre¬ 
ating a hen on the land may raise a question^ of 
estoppel,^ but the mere voting of a bonded in- 
debtedness,^ and the passing of a resolution by 
the board of directors of the distnct authonzmg 
the issuance of bonds,® before the time of the fil¬ 
ing of the petition for exclusion are insufficient to 
create a hen on the land raising the question of es¬ 
toppel A statute requiiing the consent of bond¬ 
holders, if any, to the exclusion of any territory 

!• Wyo —In re Owl Creek Irr Dist, i 
263 P 2d 867, 71 Wyo 30, rehearing | 
denied 258 P 2d 220, 71 Wyo 30 

2. Cal—^Harelson v South San Joa- 
QUin Irr Dist, 128 P 1010, 20 Cal 
App 324 

—H H Spnngmeyer Land De¬ 
velopment & Live Stock Co v Ir¬ 
rigation Dist No 1, Carson Val¬ 
ley Unit, Truckee-Carson Project, 

251 P 351, 50 Nev 80 

3. Cal —^Harelson v South San 

Joaquin Irr Dist, 128 P. 1010, 20 
Cal App 324 

4. Cal —Harelson v South San 

Joaquin Irr Dist, supra 

67C J p 1308 note 31, 

5 Cal—Harelson v South San Joa¬ 
quin Irr Dist, supra 

6 Cal—^Harelson v South San Joa¬ 
quin Irr Dist, supra 

7. Cal —^Modesto Irr Dist v Tre- 
gea, 26 P 237, 88 Cal 334, error 
dismissed 17 S Ct 52, 164 U S 179, 

41 LKd 395 

5. Or—^In re Central Pac Ry. Co, 

25 P 2d 927, 144 Or 627 

IfTotloe of appeal 

Landowners who appeared and ob¬ 
jected to exclusion of railroad's lands 
from irrigation district were not ad¬ 
verse parties entitled to notice of ap¬ 
peal to circuit court from order de¬ 
nying petition, and railroad’s service 


after organization of the distnct has been held 
not to apply to successful bidders on bonds who 
have been relieved from their offer.Ordinary 
rules applying to civil actions do not apply to mat¬ 
ters governed by provisions of a special statutory 
proceeding for the exclusion of lands ® The fol¬ 
lowing of a statutory procedure for the exclusion 
of some of the land included in the district does 
not destroy the identity of the distnct.^ Lands in¬ 
cluded in an irrigation district after its bonded m- 
debtedness was authorized may be excluded on ap¬ 
plication of the owner when it appears that no 
irrigation system has been furnished the lands and 
extension of the system is improbable 

Under a statute to such effect, lands which are 
not susceptible to irrigation or would not be ben¬ 
efited thereby should, or at least may, he excluded 
on proper application therefor,and such a stat¬ 
ute may be mandatory,but lands which are ir¬ 
rigable should not be excluded on the basis of a 
petition alleging that they are nonirngable.^3 

The determination of whether the land sought 
to be excluded will or will not be benefited by the 
operations of the distnct rests in the first instance 
on the board, not on the landowners and unless 

whose land had previously been de¬ 
creed to be excluded from irrigation 
district which wrongfully levied and 
collected assessments on such land, 
was not demurrable on ground that 
petitioner had no legal capacity to 
sue, that action was barred by stat¬ 
ute of limitations, and by laches of 
petitioner 

Idaho—^Nielson v Board of Directors 
of Big Lost River Irr Dist, supra 
Sesoriptiou of excluded and retamad 
lands 

Where statute providing for man¬ 
ner of describing lands in petition for 
exclusion from irrigation district 
contained no provision that lands 
must be described by metes and 
bounds, but required description to 
be no more definite than that pro¬ 
vided by law to be used by assessor 
in listing lands for taxation, and 
where board of directors of irrigation 
district desciibed lands to be letain- 
ed in district by legal subdivisions 
of 10 acres, such descriptions were 
permissible although certain 10 acre 
tracts retained in district contained 
portions of nonirrigable lands 
N D —In re Heart River Irr Dist, 49 
NW2d 217, 78 ND 302 
112. Or —In re Central Pac Ry Co . 
26 P2d 927, 144 Or 627 

N.D —In re Heart River Irr 
Dist., 49 NW2d 217, 78 ND 302 
14. Cal—^Hobe v Madera Irr Dist., 
274 P2d 874, 128 Cal.App 2d 9. 


of notice of appeal on secretary of 
distnct only was sufficient 
Or —In re Central Pac Ry Co , su¬ 
pra 

9. Cal —Modesto Irr Dist v Tregea, 
26 P 237, 88 Cal 334, error dis¬ 
missed 17 set 52, 164 US 179, 41 
LEd 395 

10. Utah —Whitcher v Bonneville 
Irr Dist, 256 P 785, 69 Utah 510 

11. Idaho—^Nielson v Board of Di¬ 
rectors of B g Lost River Irr Dist, 
117 P2d 472, 63 Idaho 108 

N D —In re Heart River Irr Dist, 49 
N W2d 217, 78 ND 302 
Or —In re Central Pac Ry Co, 26 
P 2d 927, 144 Or 627 
B^eqaisites ajid sufficiexicy of petition 

(1) In general 

Idaho—^Nielson v Board of Directors 
of Big Lost River Irr Dist, 117 P 
2d 472, 63 Idaho 108 

(2) The statute providing for ex¬ 
clusion from irrigation districts of 
lands which cannot derive benefit 
therefrom requires that landowner 
desiring to have his land excluded 
from irrigation district shall describe 
it in his petition filed for that pur¬ 
pose with board of directors of irri¬ 
gation district 

Idaho —^Nielson v. Board of Directors 
of Big Lost River Irr Dist, 117 
P2d 472, 63 Idaho 108 
<3) Petition, alleging that petition¬ 
er was successor in interest to one 

283 


13. 



§§ 319(3)-319(4) WATERS 

there is no evidence to sapport its conclusion, the 
determination by the board will not be overruled 
by the courts ^5 An owner’s petition for exclu¬ 
sion should not be denied merely on the ground 
that such exclusion will result in slightly increased 
costs of maintenance and operation to the object¬ 
ing landowners Where land has been improperly 
included in an irrigation district contrary to the 
express provisions of the statute, the owner is not 
necessarily required to resort to the statutory pro¬ 
cedure for detachment of land from a district, but 
he may maintain an original action in equity 

Under provisions to such effect, an appeal may be 
taken from a decision of the board of an irriga¬ 
tion distnct on a petition for exclusion of particular 
lands from the district ,^8 such appeal must 

be taken within the time specified in the statute 
Where the statute so provides, the matter is heard 
in the appellate court and determined de novo, and 
the court may enter such order as it deems just 
and proper 20 An appeal from that part of a j'udg- 
ment winch excluded the lands of a landowner 
has been held to be the equivalent of an appeal from 
the whole j’udgment and not to be within a rule 
that an appeal will not he from a part of a judg¬ 
mental 
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§ 319(4). -- Proceedings to Determine 

Validity 
a In general 

b Time for attacking orgarifeation 
c. Evidence 

a. In General 

The question of the validity of the or^anizratrorr of 
the district can be raised only by those directly interested 
in, and affected by, the provisions of such plans, in re¬ 
viewing the organization of a district, each case to a 
large extent must be governed by its own facte. 

The question of the validity of the organization 
of the district can be raised only by those directly 
interested in, and affected by, the provisions of 
such plans 22 Accordingly, a proceeding whereby 
no relief is sought on behalf of plaintiffs other 
than to have it adjudged that the proceedings of 
organization of the irngation district were void, 
in the absence of statutory permission, cannot be 
maintained by private individuals, 2 3 and a proceed¬ 
ing by the distnct’s directors to test the validity 
of organization, provided by statute, is exclusive,^^ 
although the directors refuse to institute it.25 

A declaration or order establishing or organizing 
the distnct may, imder proper authonty, be re- 


IS, Cal —Kobe v Hadera Irr Dist, 
supra 

18. Or —^In re Central Pac Ry Co , 
25 P2d 927, 144 Or 627 

17. N'eb —Smxth v Frenchman- 

Cambridge Irr Pist, 61 NW2d 
376, 165 Neb 270 

18 N D —In re Heart River Irr 
Dist, 49 N.W2d 217, 78 N I) 302 
Itelieaxixis* 

In proceeding for organization of 
irrigation district, fact district at 
tune of petition for rehearing in Su¬ 
preme Court was not adverse to per¬ 
mitting exclusion of objectant’s land 
was not ground for rehearing, since 
exclusion could be had m trial court 
and all controversy ended 
Wyo—Padlock Ranch v Washakie 
Needles Irr Dist, 61 P 2d 410, 60 
Wyo 253 

19 N D —In re Heart River Irr 
Dist, 49 NW2d 217, 78 N D 302 
Wlieo, time commences to mn. 

Action of board of directors of ir¬ 
rigation district In considering peti¬ 
tions for exclusions from district, 
designating those lands excluded on 
map, and directing secretary to pre¬ 
pare order to that effect for approval, 
did not amount to an order, and time 
for appeal from such order did not 
begin to run until subsequent meet¬ 
ing at whfch board signed and dated 
order for exclusion and entered it on 


minutes, and an appeal prior to sec¬ 
ond meeting would have been prema¬ 
ture 

N D —In r© Heart River Irr Dist, su¬ 
pra 

20 N D —^In re Heart River Irr 
Dist, supra 

Evldenoe dehors the record 

On trial de novo in distnct court 
on appeal from order of board of di¬ 
rectors of irrigation district, trial 
court was not limited to considera¬ 
tion of record made before board, but 
properly received and considered in 
addition thereto other competent evi¬ 
dence, oral and documentary, relevant 
and pertinent to the issues 
ND—In re Heart River Irr Dist, 
supra 

Weight of board’s findings 

On trial de novo in supreme court 
on appeal from decision of district 
court entered on appeal from order 
of board of directors of irrigation dis¬ 
trict, retaining in district portions of 
lands, owners petitioned to leave ex¬ 
cluded therefrom, court was required 
to find facts independently of trial 
court’s findings, but such findings 
were nevertheless entitled to appre¬ 
ciable weight 

ND—In re Heart River Irr. Dist, 
supra 

Weight and sufficiency of evldeiLoe 
In petitions by landowners for ex¬ 
clusion of their lands from irrigation 
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district on ground that certain areas 
of their lands were nonirrigable from 
natural causes, evidence was suffi¬ 
cient to establish that lands were ir¬ 
rigable and cost of leveling for ir- 
ngability was not so high as to make 
it economically unsound or prohibi¬ 
tive to do so 

N D —^In re Heart River Irr Dist, 
supra. 

21. Mont—In re Extension and En¬ 
largement of Boundaries of Bitter 
Root Irr Dist, Ravalli County, 218 
P 946, 67 Mont 436 

67 C J p 1309 note 39 

22. Cal—^Reclamation Dist No 108- 
V Ash, 208 P 394, 68 Cal App 238 

£aad outside orlgmal boundaries 
A person not interested in land ly¬ 
ing outside the original boundaries of 
a proposed irrigation district, but in¬ 
cluded by the board of supervisors 
in the district, may not attack the 
validity of the district because it in¬ 
cludes such land, particularly where 
the land is an insignificant part of 
the district 

Cal —^Imperial Water Co No 1 v 
Board of Sup'rs of Imperial Coun¬ 
ty, 120 P 780. 162 Cal 14 

23. Utah—Surrage v McKay, 206 P. 
722, 60 Utah 117. 

24. Utah—Surrage v McKay, supra. 
Confirmation proceedings see infra ^ 

319 (6) 

25. Utah—Surrage v. McKay, supra^ 
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viewed on appeal^® or by certioran.27 Under a 
constitutional provision empowering the courts to 
entertain writs of review it has been held that a 
statute providing that a finding of the board of 
supervisors in favor of the genuineness and suflS- 
ciency of the petition and notice should be con¬ 
clusive against all persons except the state on suit 
instituted by the attorney-general did not limit the 
determination of the validity of the formation of the 
distnct to quo warranto proceedings by the attor¬ 
ney-general A statute purporting to limit all 
inquiry into the action of the board of supervisors 
in forming the district is unavailing to prevent such 
inquiry where that board has proceeded without 
jurisdiction.29 When it appears at any stage of the 
proceedings that the county court, in the proceed¬ 
ings to organize the district, has acted without ju¬ 
risdiction, and the proceedings are subject to re¬ 
view, a duty has been held to devolve on the court 
to set aside the proceedings on its own motion, 
to purge the record of informalitiesSi and to re¬ 
fuse to proceed further,although the defect has 
not been challenged in a formal way 33 

In reviewing proceedings for the organization 
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of irrigation districts, each case to a large ex¬ 
tent must be governed by its own facts *4 The 
action or decision objected to, or appealed from, 
will not be disturbed in the absence of error m 
the organizational proceedings 35 Where there has 
been a radical change in the fact situation between, 
the time of the order establishing the distnct and' 
the time of the appeal, the appellate court may re¬ 
mand the proceeding for further consideration in 
the light of the existing circumstances.^® 

Proof of publication of petition and notice. If 
there is proof of the publication of the petition and 
notice reasonably sufficient to satisfy the board of 
supervisors, its conclusion of its sufficiency will not 
be disturbed because additional proof or more sat¬ 
isfactory proof might have been presented 37 

Estoppel An owner who signed the petition for 
organization of the district,3® and who paid dis¬ 
tnct taxes on his land without protest,33 and who 
took no appeal from a judgment adjudging the 
validity of the district is estopped from attack¬ 
ing the validity of the district. A proceeding to 
compel an irrigation distnct to comply with the 
law does not admit the existence of the distnct 


26. Wyo —Padlock Ranch v Washa¬ 
kie Needles Irr Dist, 60 P 2d 819, 
50 Wyo 263, rehearing denied 61 
P 2d 410, 60 Wyo 253 

DeclsloBLS appealable 

(1) The declaration by the county 
court that the district "has been duly 
and legally incorporated’* is a judi¬ 
cial declaration which, if erroneous, 
may be reviewed by appeal 

Or—Smith v Hurlburt. 217 P. 1093, 
108 Or 690 

(2) In proceedings for organization 
of irrigation district, appeal from or¬ 
der organizing district was not re¬ 
quired to be dismissed because notice 
thereof was given before final order 
entered in the cause, where final or¬ 
der was merely an amendment of the 
original order correcting an honest 
mistake and no one was misled 
Wyo —Padlock Ranch v Washakie 

Needles Irr Bist, 60 P 2d 819, 50 
Wyo 253, rehearing denied 61 P 2d 
410, 50 Wyo 253 

Attempted ahrogatloo. of right 

The provision of Water Conservan¬ 
cy Act abrogating right of appeal 
from a judgment allowing or dismiss¬ 
ing petition seeking creation of wa¬ 
ter conservancy district violates con¬ 
stitutional provision giving right of 
appeal to supreme court from all final 
Judgments of district court, but the 
sections of the act concerning acts 
of district board, only duty in respect 
to which district court has to per¬ 
form being to sign orders of board, 
which is a ministerial duty, are not 


invalid because of failure to provide 
for appeal from district board 
Utah —Patterick v Carbon Water 
Conservancy Dist, 146 P 2d 503, 106 
Utah 65 

27. Cal —Security-First Nat Bank 
V Board of Sup’rs of Riverside 
County, 26 P 2d 862, 185 Cal App 
208 

Incomplete return 

Where return to writ of certiorari 
to review proceedings before board 
of supervisors in organization of ir¬ 
rigation district was incomplete, or¬ 
der requiring supplemental return 
was proper 

Cktl—Security-First Nat Bank v 
Board of Sup’rs of Riverside Coun¬ 
ty, supra 

Matters not revlewable 

Matter of canvassing vote at elec¬ 
tion for organization of irrigation 
district, declaring result of election, 
and declaring district organized, held 
not reviewable on certiorari to re¬ 
view proceedings of board of super¬ 
visors in matter of organization of 
drainage district 

Cal —Security-First Nat Bank v 
Board of Sup’rs of Riverside Coun¬ 
ty, supra. 

28. Cal—^Miller & Lux v Board of 
Sup'rs of Madera County. 208 P 
304, 189 Cal 254. 

29. Cal—Miller & Lux v Board of 
Sup’rs of Madera County, supra 

30. Or —William Hanley Co v Har¬ 
ney Valley Irr List No. 1, 180 P. 

I 724, 182 P, 569, 93 Or 78. 
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31. Or—^William Hanley Co v Har¬ 
ney Valley Irr Dist No 1, supra 

32. Or—William Hanley Co v. Har¬ 
ney Valley Irr Dist No 1, supra 

33. Or—^William Hanley Co. v. Har¬ 
ney Valley Irr Dist No 1, supra 

34. Wyo—In re Washakie Needles 
Irr Dist, 76 P 2d 624, 52 Wyo 515 
—In re Washakie Needles Irr Dist, 

I 76 P2d 617, 62 Wyo 518 

35. Error not shown 

In proceeding for organization of 
irrigation district permitting files and 
documents to be withdrawn and 
changing of name of irrigation dis¬ 
trict from "Owl Creek” to ‘Washa¬ 
kie Needles Irrigation District” was 
not error where proceedings were the 
same and continuous and could be 
considered as having taken place in 
the same case 

Wyo —Padlock Ranch v Washakie 
Needles Irr Dist, 60 P 2d 819, 60 
Wyo 253, rehearing denied 61 P 2d 
410, 50 Wyo 253 

36- Wyo—In re Washakie Needles 
Irr. Dist, 76 P 2d 617, 52 Wyo 618 

37. Cal —^Miller & Lux v. Board of 
Sup’rs of Madera County, 6 P 2d 
612, 118 Cal App 416 

38. US —Toimch v Union Trust Co.^ 
CCA Mont, 31 F 2d 515 

67 C J p 1309 note 51 

39. Colo —^Montezuma Valley Irr. 
Dist V. Johnson, 131P 266, 64 Colo. 
400—Montezuma Valley Irr Dist 
V, Longenbaugh, 131 P, 262, 54 ColOw 
391. 
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as a corporation, so as to preclude determining’ its 
de jure existence in a direct attack to review the 
\alidity of the order of the county board of super¬ 
visors fixing its boundaries and ordering an elec¬ 
tion to determine whether or not it should be in¬ 
corporated 

b. Time for Attacking Organization 

An attack on the organization must be made within 
the time provided by statute. 

The legislature has power to limit the nght to 
assail the regularity of the formation or organ¬ 
ization of a district, provided a reasonable time is 
gi\en within which to bring an action for that 
purpose A statutory provision that, unless the 
due and lawful organization of the district shall 
have been questioned by proceedings in quo war¬ 
ranto instituted within one year, the district shall 
conclusively be deemed to be legally and regular¬ 
ly organized has been held to relate to matters per¬ 
taining to the formation and organization of the 
district,42 and not to substantive rights which might 
arise under a statutory proviso that lands already 
irrigated before the passage of the act should be 
exempt from the operation of the law 42 A cura¬ 
tive act prohibiting the bnnging of any action at¬ 
tacking the organization of a district cannot cure 
a want of junsdiction over an individual owner 
so as to prevent such landowner from setting aside 
the judgment including his property in the dis- 
tiict 4i 

c. Evidence 

In the absence of a statute to the contrary, the com¬ 
mon-law rules of evidence apply in jud'cial proceedings 
passing on the validity of the organization of the district. 

In the absence of a statutory rule to the con¬ 
trary, the common-law rules of evidence apply with 
respect to the kind of evidence by which any 
fact at issue in the proceedings to organize tlie 
district may be established in a court of justice45 
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So, in the absence of statutory provision as to 
the effect as evidence of the action of the board 
of supervisors on the petition, facts showing that 
the board had jurisdiction must be proved by com¬ 
petent evidence 46 A declaration by the board that 
a satisfactory petition had been presented, even 
though such declaration was spread on their rec¬ 
ords, IS not competent evidence in the proceeding, 
since it IS only hearsay 4*^ The report of the state 
engineer on the feasibility of the project,48 the cer¬ 
tificate of acknowledgment,42 or the affidavit of 
the petitionerSO may constitute evidence in pro¬ 
ceedings to review the action of the board On 
writ of review from an order of a board of su¬ 
pervisors denying a petition to establish an irriga¬ 
tion distnct, the investigation is limited to the evi¬ 
dence before that board in determining whether 
it had any discretion to dismiss the petition 81 The 
determinations of the board on questions of weight 
of evidence and credibility of witnesses are con¬ 
clusive 82 However, there must be some sort of 
evidence or proof, not only as to the allegations of 
the petitions^ but also as to the sufficiency of the 
signatures thereto,84 or the order for the organiza¬ 
tion of the distnct will be annulled, and, if the 
evidence is insufficient, the court may remand the 
proceeding for the taking of additional testimony 85 

§ 319(5). - Confirmation Proceedings 

In some jurisdictions, provision is made for the in¬ 
stitution of confirmation proceedings Within a limited 
time after organization of the district. 

The statutes sometimes provide for a judicial 
proceeding, to be instituted within a limited time, 
to test the validity of the organization of an irriga¬ 
tion district, in which it is the duty of the court 
to examine into, and decide on, the legality and suf¬ 
ficiency of each essential step m the organization 
These proceedings are proceedings in rem,86 the 
object and purpose of which are to bind the state 
as well as all others with respect to all the pro- 


40 Cal—Miller & Lux v Board of 
Sup’rs of Madera County, 208 P 
304, 1S9 Cal 254 

41 Utah—Horn r. Shaffer, 161 F 
555, 47 Utah 56 

42. Utah —Horn v Shaffer, supia 

43. Utah—^Horn v Shaffer, supra 

67 C J p 1312 note 2 

44. Cal—Miller & Lux v Board of 
Sup'rs of Madera County, 208 P 
304, 189 Cal 264 

Mont—S Gilley v, JRed Lodge-Rosehud 
Irr List, 272 P, 543, 83 Mont 282 

4S Cal —^lu re Bonds of Madera 
Irr. Dist. 28 P 272, 92 Cal 296, i 
27 Am SR 106, 14 L R A 755 

67 C J p 1309 note 54. I 


46- Cal —In re Bonds of Madera 
Irr Dist, supra. 

67 C J p 1310 note 56 

47. Cal —^In re Bonds of Madera 
Irr Dust, supra 

48 Cal—Miller & Lux v Board of 
Sup'rs of Madeia County, 208 P 
304, 189 Cal 254 

49. Cal—^Miller & Lux v Board of 
Sup’rs of Madera County, supra, 

50. Cal—^Miller & Lux v Board of 
Sup'rs of Madera County, supra 

51. Cal —Chambers v Board of 
Sup’rs of Tehama County, 207 P 
288, 57 CalApp 401. 
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52 Cal —Chambers v Board of 
Sup’rs of Tehama County, supra 

67 C J p 1310 note $1 

53 Cal—Miller & Lux v Board of 
Sup’rs of Madera County, 208 P 
304, 189 Cal 254 

54- Cal—Miller & Lux v Board of 
Sup'rs of Madera County, supra. 

55, Wyo—^Padlock Ranch v. Wash¬ 
akie Heedles Irr, Dust, 60 P 2d 
819, 60 Wyo 253, rehearing denied 
61 P 2d 410, 60 Wyo 263 

56. Tex —^Zavala^Dimmit Counties 

Water Imp Dist No 1 v Hays, 
163 SW2d 463, 137 Tex. 338 

67 C J p 1310 note 65. 
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ceedings for the organization of the district,57 
its boundaries,58 and to set at rest at an early date 
the legal existence of the district 59 It is the duty 
of the court to examine every question presented 
by the record, whether or not discussed in the 
briefs 50 Where it appears to the court that the 
district contains some lands not benefited, the 
court has jurisdiction to exclude such lands 51 The 
court IS justified m refusing to approve oiganiza- 
tion proceedings when no feasible plan of irrigation 
IS presented 52 Where the organization has already 
been confirmed, an application for a reconfirmation 
of all proceedings made in connection with a pro¬ 
ceeding for confirmation of an assessment does not 
waive any benefits secured to the distnct by the first 
confirmation 53 

Limitations. Suits to attack the validity of con- 
fiimation proceedings may be barred by limita¬ 
tions 5t When the bar of the statute of limita¬ 
tions appears on the face of the bill, the statute, or 
objections in analogy to it, on the ground of laches, 
may be taken advantage of by demurrer, as well as 
by plea 55 

Institution of proceedings The directors of an 
irrigation district may bring these proceedings 56 
If the distnct officers do not move to have the pio- 
ceedings for organization confirmed within the 
statutory period of limitations for such proceedings, 
anyone interested may, by proper action, have the 
question as to the legality of the organization deter¬ 
mined 57 A statute providing that the directors of 
the district “may” institute confirmation proceed¬ 
ings has been construed as permissive rather than 

mandatory. 5 8 

Petition. Under a statutory provision that the 
petition for confirmatory proceedings shall state 


generally that the district was duly organized, it 
is imnecessary for the petition to allege that the 
order establishing the district was filed with the 
county clerk as it was required to be by statute.59“ 
A petition and notice asking for the confirmation 
of the proceedings to issue and sell the bonds 
have been held sufficient to support a decree con- 
filming the proceedings to organize the district, al¬ 
though such confirmation was not asked 70 

Notice Since confirmatory proceedings are pro¬ 
ceedings m rem, personal service need not be 
made on the landowners in the district to render 
a judgment of confirmation binding as against 
them,71 constructive service being sufficient to give 
every person interested his day in court,72 and to 
give the court jurisdiction of the person and sub¬ 
ject matter 73 The fact that portions of a notice 
originally typewritten were erased and rewritten 
with pen does not invalidate the notice.74 

Evidence. Where the statutory power of the 
court IS judicially to examine the proceedings of 
the board conducting the hearing it has been held 
that the right to review is limited to the record 
made by the board 75 This docs not mean that the 
findings of fact made by the board may not be re¬ 
viewed in any mannei by the reviewing court,75 
but that such findings can be reviewed only on the 
evidence introduced before the board 77 Adjourn¬ 
ments of the board may be shown by parol, where 
such showing is supplementary and not contradic¬ 
tory to the record 78 Under a statute providing 
that the county court shall make a determination 
of the facts requisite to the orgamzation of the 
district, which shall be conclusive evidence of the 
facts found, a full and complete order of the county 
court determining such facts is pnma facie sufficient 
in the circuit court to establish such facts,79 


67. Tex —Zavala-Dimmit Counties 

Water Imp Dist No 1 v Hays, 
supra. 

67 C J p 1310 note 66 

58 Idaho—Progressive Irr Dist v 
Anderson, 114 P 16, 19 Idaho 504 

58. Idaho—Progressive Irr Dist v 
Anderson, supra. 

60 Or —^Board of Directors of Med¬ 
ford Irr Dist V. Hill, 190 P 957, 
96 Or 649 

61. Idaho—Progressive Irr Dist v 
Anderson, 114 P 16, 19 Idaho 504 

62. Neb—^In re Gothenburg South 
Side Irr Dist, 202 NW 452, 113 
Neb 99. 

63. Idaho—^Progressive Irr Dist v 
Anderson, 114 P. 16, 19 Idaho 504 

ITS—^Miller v Perns Irr Dist, 
CCCaL, 85 F 693. 


65. IT S —Miller v Perns Irr Dist, 
supra, 

66. Or —Petition of Board of Di¬ 
rectors of North Unit Irr. Dist, 
178 P 186, 91 Or 33 

67. Idaho—Progressive Irr Dist v 
Anderson, 114 P 16, 19 Idaho 604 

68. Utah—Surrage v. McKay. 206 
P 722, 60 Utah 117 

69. Wash —In re Peshastin Irr 
Dist, 200 P 88, 116 Wash 440 

70. Cal —Pogg V Perns Irr Dist, 
97 P 316, 164 Cal 209 

71. Idaho —Smith v Progressive 
Irr Dust, 156 P 1133, 28 Idaho 
812 

67 C J p 1311 note 82 

72. Idaho—^Knowles v New Sweden 
Irr Dist, 101 P. 81, 16 Idaho 217, 

i 235 


73. Idaho—Knowles v New Swedtn 
Irr Dist, supra 

74. Wash—Hanson v Kittitas Rec¬ 
lamation Dist, 134 P 1083, 75 

Wash 297 

75. Wash—In le Board of Direc¬ 
tors of Wenatchee Reclamation 
Dist, 157 P 38, 91 Wash 60 

78. Wash —In re Board of Direc¬ 
tors of Wenatchee Reclamation 
Dist, supra 

77. Wash—In re Board of Direc¬ 
tors of Wenatchee Reclamation 
Dist, supra 

67 C J p 1311 note 88 

78. Wash—^In re Board of Direc¬ 
tors of Wenatchee Reclamation 
Dist, supra. 

67 C J P 1311 note 89 

79 . Or —^Board of Directors of 

Payette-Oregon Slope Irr. Dist v 


287 



319(5)-319(7) WATERS 

Effect. Since a confirmation proceeding is in 
the nature of a proceeding in rem and its object 
IS to determine the legal status of the distnct, in 
the absence of fraud, perjury, or bribery,a de¬ 
cree confirming the proceedings is final and con¬ 
clusive®^ unless an appeal is taken within the time 
prescribed.®^ However, a confirmation decree is 
not res judicata as to matters junsdictional,®® such 
as the proper description of the lands.®^ Under 
a statute giving the court power to “examine and 
determine the legality and validity of, and approve 
and confirm,” it has been held that the court in 
confirmation proceedings is without power to grant 
an injunction against those who might not have 
seen fit to question the court's action in that pro¬ 
ceeding®® or against those on whom there had 
"been no service except by the publication of the 
notice directed by the court.®® 

On appeal, in the absence of error, the judg¬ 
ment of confirmation will be afifirmed 

§ 319(6). - Collateral Attack 

Unless the organization of the district Is void on Its 
^face, It IS not subject to collateral attack. 

Unless the order creating the distnct, or the con- 
^rmation of such order, is void on its face,®® it 
IS not subject to collateral attack,®® particularly un¬ 
der a statutory prohibition of such an attack,®® 
and it can be reviewed only by the method pointed 
out by the statute However, it has been held 
that a landowner w'hose lands have been included 
in such a distnct without his consent and without 
giving him notice,®® or without giving him an op¬ 
portunity to be heard on the question of benefits 
to his land,®® may attack the validity of the judg- 
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ment declaring the organization of the distnct, 
where his attack does not go to the existence of 
the corporation by seeking to destroy it, but goes 
only to the validity of the judgment in so far as 
it affects such lands and seeks to take and hold them 
without due process of law. 

De facto districts. Even though not regularly 
organized, an irrigation district acting under forms 
of law and unchallenged by the state is at least 
a de facto public corporation and its officers are 
de facto officers, so that the legality of its organiza¬ 
tion cannot be collaterally attacked by any pnvate 
individual,®4 and for which reason its property is 
not subject to a mechanic’s lien ®5 The fact that 
the electors of the district have voted for incor¬ 
poration does not render it too late to inquire by a 
wnt of review into the validity of the order calling 
the election ®® One who bids for bonds on condi¬ 
tion that they be legal and valid can question any 
proceeding which was so defective as to invalidate 
the bonds, as discussed infra § 331, but he cannot 
attack the validity of the organization of the dis¬ 
trict, if the district had a de facto existence when 
It issued the bonds ®^ 

§ 319(7). - Similar Districts 

Rules governing the organization of Irrigation dis¬ 
tricts may be applied, in proper cases, to proceedings for 
the organization of similar districts. 

Various rules discussed supra §§ 319(1)-319(6), 
have been applied to the organization of distncts 
similar to irrigation districts although otherwise 
denoimnated. Thus, it has been held that the peti¬ 
tion for organization of a public utility district 
need not descnbe the boundaries of the district by 
metes and bounds ®® In the absence of statutory 


Peterson. 128 P 837, 129 P 123, 
64 Or 46 

'80. Cal —People v Perris Irr Dist, 
76 P 381, 142 Cal 601 

81. Kav—^In re Walker Kiver Irr 
Dist, 196 P 327. 44 Nev 321 

67 C J p 1311 note 93 

88. Cal —Palmdale Irr Dist v 
Rathke, 27 P 783, 91 Cal 538 

Idaho—^Knowles v New Sweden 
Irr Dist. 101 P 81, 16 Idaho 217, 
235 

83. Utah —^Argyle v Bonneville 
Irr Dist, 280 P 722, 74 Utah 480 

■84. Utah —^Argyle v. Bonneville 
Irr Dist., supra 

85. Cal —^In re Bonds of Madera 
Irr Dist, 28 P 272, 676, 92 Cal 
296, 27 AmSR 106, 14 LRA. 755 

86. Cal—In re Bonds of Madera 
Irr Dist, supra. 


87. Idaho —Sunnyside Irr. Dist v 
Stephens, 120 P 169, 21 Idaho 94 
83. Mont —Scilley v Red Lodg^e- 
Rosebud Irr Dust. 272 P 643, 83 
Mont 282 

67 C J p 1312 note 4 

89. Kan —^Mizer v. Kansas Bostwick 
Irr Dist No. 2, 239 P 2d 370, 172 
Kan 157, appeal dismissed 72 SCt 
1053, 343 US 954, 96 L Ed. 1356 

67 C J p 1312 note 6 
Nonjnzlsdlctloiial defect 
Failure to verify petition for or¬ 
ganization of irrigation distnct is 
not a jurisdictional defect and Is not 
available on collateral attack in pro¬ 
ceeding- by Irngration commissioners 
for authority to issue warrants 
Wyo —In re Bear River Irr Dist, 
65 P 2d 686. 61 Wyo 343 

90. Arlz—^Mitchell v. Power, 265 P. 
481, 32 Arlz 1 

91. Or —^Northern Pac. Ry Co v, 
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John Day Irr Dist, 211 P. 781, 
106 Or 140 

67 C J p 1312 note 7. 

92. Mont —Scilley v Red Lodg-e- 
Rosebud Irr. Dist. 272 P 643, 83 
Mont 282 

67 C J p 1312 note 8. 

93. Mont—Scilley v. Red Dodg-e- 
Rosebud Irr Dist, supra. 

94. US —Tulare Irr Dist v Shep¬ 
ard, Cal, 22 set 631, 185 U.S 
1, 46 DEd 773 

67 C J p 1312 note 10 

95. Colo—^Fisher v Pioneer Const 
Co, 163 P 861, 62 Colo 638 

96. Cal—Miller & Dux v. Board of 
Sup'rs of Madera County, 208 P. 
304, 189 Cal 254 

97. Cal —Metcalfe v* Memtt 111 P- 
606, 14 CalApp 244 

98. Cal —Randolph v. Stanislaus 
County, 186 P 625, 44 Cal APP 322. 
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provision so requiring, such a district need not be 
composed of contiguous units of land,^^ 

Electrical districts. A statute providing for the 
creation of an assessment distnct for the purpose 
of supplying power to users primarily for the pur¬ 
pose of pumping water for the irrigation of and 
lands is a valid exercise of legislative power.^ It 
has been held essential to the validity of a statute 
creating an electrical distnct that a hearing be 
given on the question of benefits 2 Where au- 
thonzed by statute, the county board of supervisors 
may include or exclude lands in the organization of 
the district on a proper showing being made.^ 
Where the board of supervisors accepted a peti¬ 
tion for the organization of an electrical district, 
took evidence thereunder, and treated it in all ways 
as sufficient, there is no basis for an objection that 
the board did not find the petition sufficient.^ 

Improvement districts The formation of an 
improvement distnct within an irngation district, 
under appropriate statutory provision, has been 
held not to be the taking of private property for 
the benefit of pnvate parties,^ since the use of 
water in such a manner is a public use.® 

§ 320 . Officers and Employees 
a In general 
b. Election 

c Duties and liabilities 
d. Meetings 
e Recall or removal 
f. Employees 

a. In G-eneral 

Officers of an Irrigation district are public officers. 


WATERS §§ 319(7)-320 

They must possess any qualifications set forth In the 
governing statutes. 

The officers of an irrigation district are pub¬ 
lic officers,^ although they are not necessarily state 
officers,® and they must possess the statutory qual¬ 
ifications, such as residence or ownership of prop¬ 
erty in the distnct, etc although it has been held 
that, where a person acted as the collector of an 
irngation distnct in a sale under an assessment, 
and his nght to the office was not questioned, the 
proceedings were not invalid because, by reason 
of his residence, he might have been disqualified 
to become a de jure officer The board of di¬ 
rectors of an irrigation district is not an administra¬ 
tive agency, since it lacks requisite of state-wide 
jurisdiction, and the rules of appellate procedure 
govemmg such agencies do not apply in irrigation 
matters.i^ 

Officers as trustees. The officers of an irriga¬ 
tion district who must provide for the levy and 
collection of a tax sufficient to meet the interest 
and principal on irrigation bonds, and the county 
treasurer who is made the custodian of the funds 
of the distnct, stand in the relation of trustees 
for the bondholders of the district ^2 

Term of office, qualification The terms of office 
must not exceed a constitutional limitation for the 
terms of such officers A statute providing that 
distnct officers shall hold over on the expiration 
of their terms until their successors shall qualify 
does not render vacant such offices, so that where 
a general irngation election at which such officers 
are voted on is declared void, the incumbents con¬ 
tinue to hold office for the new term commencing on 
the expiration of the old term Moreover, such 


99. Cal —Randolph V, Stanislaus 
County, supra 

1. Anz —Brown v Electrical Dist 
No 2, Pinal County, 223 P 1068, 
26 Ariz 181 

67 C J p 1313 note 18. 

2. Anz—^Kinne v Burgess, 211 P. 
573, 24 Anz 463 

3 Anz —Brown v Electncal Dist 
No 2, Pinal County, 223 P 1068, 
26 Anz 181 

4. Anz—Brown v Electncal Dist 
No 2, Pinal County, supra 

5. Cal—Moore v Thornburg, 284 P 
218, 208 Cal 657 

6 . Cal—^Moore v. Thornburg, supra. 

7. US—^Northport Irr Dist. v 
Henry Wilcox & Son, CCA Neb, 
131 F2d 113 

Neb—^Loup County v Rumbaugh, 38 
N.W2d 746, 161 Neb 663. 

84 C J S —19 


Or—Twohy Bros Co v Ochoco Irr 
Dist, 210 P 873, 108 Or 1. 

67 C J p 1313 note 25 

8 . Cal—^Rose v Superior Court in 
and for Impenal County, 262 P 
765, 80 Cal App 739 

67 C J p 1313 note 26 

9. Tex —Schrock v. Hylton, Civ 
App, 133 SW2d 175 

67 C J p 1313 note 27. 

]&e9igth of residence 

Candidates for positions of super¬ 
visor of, and of assessor and collec¬ 
tor of taxes for, fresh water supply 
district who resided within the diis- 
tnct were eligible for the positions 
even though they had not resided 
within the district six months next 
preceding the election os required 
by general election law, in view of 
special statutes relating to the fresh 
water supply districts 
Tex—Schrock v Hylton, supra. 
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10. Cal—Baxter v Dickinson, 68 P 
601, 136 Cal 186. 

11. N D —^In re Heart River Irr 
Dist, 49 NW2d 217, 78 ND 302 

12 . Mont —State ex rel Central 
Auxiliary Corp v Rorabeck, 108 
P2d 601, 111 Mont 320 

13. Tex —White v Fahring, Civ 
App, 212 SW 193, error refused 

67 C J p 1313 note 29 

14. Cal —^Holbrook v Board of Di¬ 
rectors of Imperial Irr Dist, 64 
P 2d 430, 8 Cal 2d 158 

Tie vote 

Where election for supervisor of 
and assessor smd collector of taxes 
for fresh water supply district re¬ 
sulted in tie vote, the incumbents 
were authorized to continue to per¬ 
form the duties of their office until 
their successors should he duly elect¬ 
ed and qualified 

Tex—Schrock v Hylton, Civ App* 
, 133 S.W 2d 176. 
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incumbents are not tip for election at the next 
general irrigation election where the election is held 
before the expiration of the new term so begun 
A statute requiring a person, if elected to be a di¬ 
rector, to file an oath of office and bond before 
the commencement of his term has been held not 
to apply to a person claiming to have been elected 
to the office when another is in possession of the 
office under a claim of election and the right has 
not yet been tried 

Compensation The amount of compensation to 
be paid irrigation district officers is usually a 
matter of statutory regulation An officer, hav¬ 
ing no jurisdiction outside his own district, can¬ 
not claim compensation for services performed in 
some other distnct ^8 

b. Election 

The election of officers of an irrigation district is 
usually governed by a special statute, and not by the 
general election statute. The light to contest an election 
IS purely statutory. 

Although there is authority to the contrary,^^ 


the elective franchise, in irrigation matters, is a 
pnvilege,20 not governed by the general election 
laws of the state,2l and one who would enjoy it 
must comply strictly with all the requirements which 
the legislature prescribes as a prerequisite to the 
nght to vote,22 and must possess all the qualifica¬ 
tions,23 otherwise he may not have his vote count¬ 
ed 24 Under some statutes it has been held that 
directors may be elected at large from the dis¬ 
trict 25 The secretary of an irrigation district,2 g 
or the presiding officers at a district election,27 
under some statutes have no authority to deter¬ 
mine arbitrarily that certain persons are not entitled 
to vote, and the proper remedy for preventing un¬ 
qualified persons from voting is by action m ad¬ 
vance to purge the rolls28 or by a challenge 2^ 

Ballots Under some statutes it has been held 
that, in order that a candidate for the office of direc¬ 
tor may get his name on the official ticket prepared 
by the election officials, it is requisite that he be 
properly nominated by a petition or an assembly 
of electors ,30 but this is only permissive,and 


15. Cal—^Holbrook v Board of Di- 
rectois of Imperial Irr Pist, 64 
P 2d 430, S Cal 2d 158 

le Aiiz—Post V Wright, 2S9 P 
979, 37 Anz 105 

IV. Colo—Boaid of Com’rs of Otero 
County V Otero Irr Dist, 139 P 
616, 56 Colo 515 
67 C J p 1514 note 55 

18 Colo—Fravert v Mesa County, 
88 P 875, 39 Colo 71 

19. Idaho —Pioneer Irr Dist v 
Walker, 119 P 304, 20 Idaho 605 

67 C J p 1313 note 31 

20. Colo —People v, Milan, 5 P 2d 
219, 89 Colo 556 

21 . Tex —Schrock v Hylton, Civ 
App, 133 S W2d 175 

67 G J p 1313 note 33 
Absence of poll list 

Election of supervisors of, and as¬ 
sessor and collector of taxes for, 
fresh water supply distinct was not 
void for failure of election officers 
to have poll list at place of voting 
as prescribed in g-eneral election law 
Tex—Schrock v Hylton, supra 
Recount of votes 

Irrigation distnct is not a coun¬ 
ty* or a city within meaning of gen¬ 
eral election laws confining election 
contests to any election held there¬ 
in so that losing candidate for of¬ 
fice of director of an irrigation dis¬ 
trict was confined to remedy of re¬ 
count of votes as provided in Water 
Code 

Cal—^Hunt v Superior Court in and 
for Stanislaus County, 209 P.2d 
411, 93 CalApp 2d 504. 


22. Tex—Schrock v Hylton, Civ 
App, 133 S W2d 173 

67 C J p 1313 note 34 
Statute construed 

Statute pertaining to iingation 
ditch elections merely provides two 
alternative methods of voting and 
does not destroy any property rights 
recognized by prior statute defining 
rights or ownership in public or 
private ditches 

NM—^Holmberg v Bradford, 244 P 
2d 785, 66 NM 401 

23. Colo —People v Milan, 6 P 2d 
249, 89 Colo 556 

Persons, who were not residents 

of fresh water supply dustrict at 
time of election of distnct super¬ 
visors and assessor and collector of 
taxes, were not entitled to vote at 
the election 

Tex —Schrock v Hylton, Civ App , 
133 S W 2d 175 

24. Colo —^People v. Milan, 5 P 2d 
249. 89 Colo 656 

25- Cal—^Abbey v Board of Direc¬ 
tors of Honcut-Tuba Irr Dist, 209 
P. 709, 68 Cal App 757 

2$L Cal—^Barry v Board of Direc- 
tois of Imperial Irr Dist, 46 P 2d 
298, 7 Cal App 2d 412, followed in 
Mclver v Board of Directors of 
Imperial Irr Dist, 46 P2d 307, 
7 Cal App 2d 754 
hTajnes on aseessmeut roll 

Statute requiring names of voters 
at irrigation district elections In dis¬ 
tricts of over five hundred thousand 
dtcres to have appeared on last pre¬ 
ceding assessment roll as holders of 
title or evidence of title to realty 
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held not to authorize secretaiy of 
district to determine arbitrarily that 
certain deeds were void or, in pre¬ 
paring roster of voters, to maik 
names of particular grantees with 
asterisks and certify that only per¬ 
sons whose names were not so 
marked were qualified to vote 
Cal—Barry v Board of Directors of 
Imperial Irr Dist, 46 P 2d 298, 
7 Cal App 2d 412, followed in Mc¬ 
lver V. Board of Directors of Im¬ 
perial Irr Dist, 46 P 2d 307, 7 
Cal App 2d 764 

27. Tex —Schrock v Hylton, Civ 
App, 133 S W2d 175. 

Absence of poll list 

Presiding officers at fresh water 
supply district election are without 
authority to deprive a qualified voter 
who has subscribed to prescribed 
oath affecting elections in such dis¬ 
trict, of right to vote, merely be¬ 
cause ot absence of poll list at place 
of voting 

Tex—Schrock v Hylton, supra 

28 Cal—^Barry v Board of Direc¬ 
tors of Imperial Irr Dist, 46 P 
2d 298, 7 Cal App 2d 412, followed 
in Mclver v Board of Directors 
of Imperial Irr Dust, 46 P 2d 307, 
7 Cal App 2d 764 

29. Cal—^Barry v Board of Diiec- 
tors of Imperial Irr Dist, 46 P 2d 
298, 7 Cal App 2d 412, followed in 
Mclver v Board of Directors of 
Imperial Irr Dist, 46 P 2d 307, 
7 Cal App 2d 754 

30. Or—Henricksen v Clark, 201 P 
1071, 102 Or 260 

31. Or—Hennckaen v. Clark, supra 
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the voter has the right to write in the name of, 
and vote for, any person he chooses The failure 
of the ballot to designate the term of office for 
which the candidates were nominated, where there 
are candidates for terms of various durations, has 
been held to render void for uncertainty not only 
the returns made by the election officials33 but the 
ballots as cast also ^4 Specially marking some 
but not all of the ballots in an irngation distnct 
election has been held to be unauthorized and ille¬ 
gal 35 

Canvass, Under a statute providing that the can¬ 
vassing board shall open the returns and estimate 
the vote of the distnct for each person voted for 
and declare the result thereof, it has been held 
that the board had no power voluntarily to go be¬ 
hind the returns of the election as certified by the 
precinct officers and to pass on the original bal¬ 
lots 36 

Certificate of election Where new directors have 
been elected the mere fact that the district officers 
are suspicious as to the legality of the election has 
been held not to authonze them to try to extend 
their own tenure of office,37 or to withhold certifi¬ 
cates of election from the new directors,36 with¬ 
out making any attempt to show how or why the 
election was invalid. 

Contest of election The right to contest an elec¬ 
tion IS purely statutory, and, unless specifically pro¬ 
vided for, such contests cannot be had 39 In an 
election contest, the burden is on the contestants 
to allege and prove that a different result would be 
reached by rectifying alleged irregularities m the 
conduct of the election In contesting the elec¬ 
tion of an irrigation director it has been held that 
contest must be against him in his official capacity,41 


and a contest against private parties wholly discon¬ 
nected with the district is ineffectual 42 A state¬ 
ment of contest which fails to show that the con¬ 
testant was a qualified elector at the time of the 
election has been held to be fatally defective,43 
and, being jurisdictional,44 incapable of amend¬ 
ment after the time limit permittmg contest.45 In 
an election contest proceeding it has been held 
that voters, not claiming privilege, could testify 
as to for whom they voted.46 Under a statute pro¬ 
viding that the contestant, if successful, may be 
awarded damages, an award of damages which is 
not excessive will be sustained 47 On appeal where 
the county court had jurisdiction, defects relating 
to procedure cannot be reviewed in a contest of 
election thereunder by those not making objection in 
the county court 48 

c. Duties and Liabilities 

Officers of an irrigation district are subject ta the 
duties and liabilities imposed on them by law. 

Officers of an irngation distnct are subject to 
the duties and liabilities imposed on them by law.49 
When the district has been organized and the bound¬ 
aries determined, its officers cannot arbitrarily as¬ 
sume the management of one portion of the dis¬ 
trict and reject that of another,30 and mandamus 
will he to compel them to perform their duty un¬ 
der the law 31 The officers of an irngation com¬ 
pany are personally liable for funds which they 
assess and collect to pay interest on bonds and fail 
to use for that purpose 32 The sureties on the 
bond of a distnct tax collector are not liable for 
funds which were misappropnated after the col¬ 
lector had actually turned over the funds to the 
distnct treasurer, although the funds were not 
properly receipted 33 Under a statute providing for 


32< Or—Henneksen v Clark, supia 

33. Wash—Edes v Haley, 162 P 50. 
94 Wash 232 

34. Wash—Edes v. Haley, isupra 

35. Cal—Barry v Board of Direc¬ 
tors of Imperial Irr Dist, 46 P 2d 
298, 7 Cal App 2d 412, followed in 
Mclver v Board of Directors of 
Imperial Irr Dist, 46 P 2d 307, 
7 Cal App 2d 754 

Some "ballots stamped “cast by 

special permission” were unauthor¬ 
ized 

Cal —Barry v Board of Directors 
of Imperial Irr Dist, 46 P 2d 298, 
7 Cal App 2d 412, followed in Mc¬ 
lver V. Board of Directors of Im¬ 
perial Irr Dist, 46 P 2d 307, 7 
Cal App 2d 764 

36. Wash—Edes v. Haley, 162 P 50, 
'94 Wash. 232 

37. Colo—’Lockard v. People, 250 P 
152, 30 Colo 31. 


38 Colo—Lockard v People, supra 

39. Idaho —Hertle v. Ball, 72 P 
953, 9 Idaho 193 

67 C J p 1314 note 46 
Contest m superior court 
Elections in irrigation districts 
are governed by the provisions of 
the Water Code, and not by provi¬ 
sions of the Election Code, and, there¬ 
fore, since no provision is made in the 
Water Code for election contests in 
superior courts, superior court had 
no jurisdiction of proceedings to con¬ 
test election of directors of irrigation 
district 

Cal—Costa v Banta, 219 P 2d 478, 
98 Cal App 2d 181 

40. Tex—Schrock v Hylton, Civ 
App . 133 S W 2d 175 

41. Or —Henneksen v. Clark. 201 P 
1071, 102 Or 250 

67 C J p 1314 note 47. 
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42. Or—Henneksen v Clark, supra 
43 Anz—Schahrer v Bell, 271 P 
715, 34 Anz 334 

44, Anz—Schahrer v Bell, supra 

45. Anz—Schahrer v Bell, supra. 

48 Anz—^Post v "Wnght, 289 P- 
979, 37 Anz 105 

47. Anz—Post v Wnght, supra. 

67 C J p 1314 note 53 

48. Or—Links v Anderson, 168 P. 
605, 1182, 86 Or 508 

49 Wa^h —State ex rel Pryor v. 
Paul, 104 P2d 745, 6 Wash 2d 90. 

50. Utah—^Harris v. Tarbet, 67 P 
33, 19 Utah 328 

51. Utah—^Harris v. Tarbet, supra 

52. U S —Thompson v Emmett Irr 
Dist, Idaho, 227 P 560, 142 CCA. 
192 

53. Cal—Turlock Irr Dist v Ed- 
1 wards. 270 P. 936. 205 Cal 320 
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the liquidation oi irrigation districts which have 
no bonded indebtedness, the obligation of liquidat¬ 
ing and distnbuting assets rests on the directors 
as trustees of creditors and of the property owners 
of the district, and directors are not entitled to a 
discharge until any balance of moneys shall be 
divided and refunded to the assessment payers, 
and the directors as trustees are subject to super¬ 
visory control of the courts, whose power is not 
limited merely to entering an order dissolving the 
district and discharging the directors ^4 Such courts 
are required to retain jurisdiction for the pur¬ 
pose of supervising the distribution of the assets 
by the district officers 

d. Meetings 

A failure to follow the statutory procedure for the 
calling of a meeting of the board of directors of a district 
does not necessarily render the acts done m such meeting 
void 

A failure to follow the statutory procedure for 
the calling of a meeting of the board of direc¬ 
tors of an irngation district has been held to be 
but a mere irregularity,56 not rendenng the acts 
done in such meeting void,57 and which would be 
cured by a failure of assessment payers to bring 
an action within the time permitted by statute for 
actions on defects m the proceedings 58 In the ab¬ 
sence of statutory direction as to the time when an 
order calling a special meeting must be entered in 
the record, it has been held that the appropriate 
place for such entry would be in the minutes of the 
meeting held pursuant to the order 59 

e. Recall or Removal 

Legislation providing for the recall of irrigation dis¬ 
trict officials IS a valid exerc*ie of legislative power. The 
directors of an irrigation district are subject to the same 
laws as other public officials when removal from office is 
sought. 


Under permissive constitutional provision, leg¬ 
islation providing for the recall of irrigation dis¬ 
trict officials IS a valid exercise of legislative pow¬ 
er 65 A statutory provision that the signer of a 
recall petition shall affix the date of his signing 
has been held to be mandatory Under a stat¬ 
ute providing that the secretary of the board shall 
examine and ascertain from the records of reg¬ 
istration whether or not the signers of the petition 
of recall were qualified signers, it has been held that 
he IS not required to go beyond the record to deter¬ 
mine this 52 Filing with the secretary of an irri¬ 
gation district of the original and duplicate sec¬ 
tions of a recall petition makes the petition a pub¬ 
lic document in the files of such district,53 and the 
loss or destruction of such petition does not affect 
its validity,54 and does not divest the secretary of 
the authonty to make his certificate thereon to the 
board of directors of the irrigation district,55 or 
divest the board of the jurisdiction to call an elec¬ 
tion 56 Where the petition and certificate are 
sufficient, no justification can be found for the fail¬ 
ure of the board to act thereon and proceed to 
call a special election 57 The fact that two valid 
petitions may be on file at the same time does not 
warrant a refusal to act if either of them is suffi¬ 
ciently certified, since, when the election is called 
under one petition, any other petition for the same 
purpose then on file would have no further force 53 

Removal. Directors are subject to the same laws 
as other public officials when removal from office 
IS sought 59 An illegal charge and collection of 
per diem and mileage fees has been held to be with¬ 
in the scope of a statute providing for the removal 
of a director from office for charging and collect¬ 
ing illegal fees for services in office,'^5 although 
the moneys were illegally collected through tax¬ 
ing channels A statute authonzing the removal 


54. Wash—state ex rel Pryor v 
Paul, 104 P 2d 745, 6 Wash 2d 90 

55 Wash—State ex rel Pryor v 
Paul, supra. 

Dissolution or other termination of 
district generally see infra § 338 

56- Cal —Imperial Land Co v Im¬ 
perial Irr Dist, 161 P 113, 173 
Cal 660 

57. ISTM—Davy v McNeill, 240 P 
482, 31 NM 7 

68 . Cal —Imperial Land Co v Im¬ 
perial Irr Dist, 161 P 113, 173 
Cal 660 

59* Cal —Imperial Land Co v. Im¬ 
perial Irr Dist, supra 

ea Cal—Wigley v South Joaquin 
Irr Dist, 169 P 986, 31 CalApp 
102 

61- Cal.—Chambers v, Glenn-Colusa 


Irr Dist, 206 P. 773, 67 CalApp 
155 

62. Cal —Chambers v Glenn-Colusa 
Irr Dist, supra 

63. Cal —^Box V Young, 26 P 2d 290, 
219 Cal 243 

64. Cal —^Box V Young, supra. 
Order of court restoring lost por¬ 
tions of petition was not necessary 
to give such petition validity 

Cal—^Box V Young, supra 

65. Cal—^Box r. Young, supra 

es. Cal —^Box v Young, supra* 
Petition «suhiiiltted» 

When board of directors of irri¬ 
gation district examines secretary’s 
certificate and hears evidence of loss 
or destruction of recall petition, and 
concludes that a sufficient petition 
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was filed and properly certified, peti¬ 
tion IS "submitted” to board as re¬ 
quired by statute 
Cal—Box V Young, supra 

€7. Cal —Morrow v Board of Di¬ 
rectors of Imperial Irr Dist, 26 
P 2d 292, 219 Cal 246 

68 Cal —Morrow v Board of Di¬ 
rectors of Imperial Irr Dist, su¬ 
pra. 

69. Tex—J C Engleman Land Co 
V Donna Irr Dist No 1, CivApp, 
209 SW 428, error refused 
67 C J p 1316 note 68 

TO. Cal—^Rose v. Superior Court in 
and. for Imperial County, 262 P 
766, 80 CalApp 739 

71. Cal —^Rose v. Superior Court in 
and for Imperial County, isupra. 



94 C. J• S. 


WATERS §§ 320-321 


of irngation district officials for willful violation 
of duty does not preclude removal for other causes 
under the statute providing generally for the 
grounds for removal of public officers An ap¬ 
peal from a final judgment of the distnct court in 
a proceeding to remove a distnct director has been 
held to be governed by the statutes and rules of 
court relative to civil appeals 

f. Employees 

The necessity for appointment of employees and their 
salaries may be determinable by the board of directors of 
an irrigation district. 

The necessity for appointment of employees and 
their salaries has been held to be determinable by 
the board of directors*^^ and not a question for a 
court or jury to decide Under a statute pro¬ 
viding that, in case of a vacancy in the board of 
directors, the vacancy shall be filled by the re¬ 
maining directors, it has been held that where there 
are two vacancies on a board of three directors 
the remaining director cannot appoint another di¬ 
rector,"^ 6 and that between them they could not 
appoint a secretaiy to the board Where an em¬ 
ployee of a distnct accepts employment with no¬ 
tice that his salary is payable solely out of the pro¬ 
ceeds of a bond issue, the employee is limited to 
such fund, and is not entitled to a general judg¬ 
ment against the distnct in an action to recover 
salary The fact that any judgment against 


a district in favor of an employee for his wages 
would be of doubtful value has been held imma¬ 
terial Neither a dissolved irrigation district 
nor Its officers are liable for false representations 
of the distnct’s secretary as to the validity o£ 
district bonds where neither the district nor the 
officer had any authority to make such representa¬ 
tions as appeared of record 

§ 321. Powers and Proceedings 

a In general 
b Incurring debts 
c Contracts generally 
d Purchase and disposition of property 
e Construction of irrigation project 
f Control and disbursement of fimds 
generally 

g Confirmation of proceedings 
h Actions by or against irrigation dis- 
tncts generally 

a. In General 

An irrigation district has only such powers as are 
given it by the legislature, either expressly or necessarily 
implied m order to carry out the purposes of the district 
The board of directors of an irrigation district are clothed 
with a wide discretion as to the manner in which it shall 
manage the business of the district 

An irrigation district denves its powers from 
the statute under which it is created and acts,81 


72. Cal—Rose v Superior Court in 
and for Imperial County, supra 

73 Idaho—^Worthman v Shane, 173 
P 750, 31 Idaho 433 

74 Tex—^Brady v Hidalg-o County 
Water Control and Improvement 
Dist No 12, Civ App , 66 S W 2d 
298 

67 C J p 1315 note 73 

75 Tex—Brady v Hidalgo County 
Water Control and Improvement 
Dist No 12, supra. 

76 Colo—Kepley v. People, 230 P 
804, 76 Colo 233 

77. Colo —^Kepley v. People, supra 

78. Tex—^Brady v Hidalgo County 
Water Control & Improvement 
Dist No 12, 91 SW2d 1058, 127 
Tex 123 

79. Tex—^Brady v. Hidalgo County 
Water Control and Improvement 
Dist. No 12. Civ App, 66 S.W 2d 
298 

80. Neb—^Lindeman v Calamus Irx 
Dist, 238 N.W 762, 122 Neb 1. 

81. US—Northport Irr Dist v 
Henry Wilcox & Son, CCA Neb, 
131 P2d 113 

Cal —Selby v. Oakdala Irr. Dist, 35 
P2d 125, 140 Cal App 171. 

Tox —^Zavaia-Dimmit Counties Wa¬ 


ter Imp Dist No 1 v Hays, Civ 
App, 128 SW2d 535, affirmed 163 
S W2d 463, 137 Tex 338 
67 C J p 1316 note 80 
Liability of irrigation distnct for 
torts see infra §§ 364-367 
Power to 

Grant option for sale of bonds see 
infra § 326 

Levy assessments and taxes see 
infra § *332 

Powers held granted 

(1) To employ attorneys and other 
persons 

Wyo—In re Bear River Irr Dist, 
65 P2d 686, 51 Wyo 343 

(2) Other powers held granted see 
67 C J p 1316 note 80 [b] 

Statutes construed 

(1) Under statute providing that 
officers of irrigation distnct should 
have same powers with respect to 
electnc power as they had with 
respect to irngatlon, and that irri¬ 
gation act should be construed to 
apply to electnc power as well as 
irrigation, board of directors of ir¬ 
rigation district was empowered to 
use district funds for power pur¬ 
poses 

US—Nev-Cal Electric Securities Co 
V Impenal Irr DisL, CCA Cal, 
85 F2d 886, certiorari denied 57 
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set 493, 300 US 662, 81 LEd 
871 

(2) The provision of Irngation 
District Act that all provisions there¬ 
of shall apply to improvement dis¬ 
tricts, where applicable, does not 
give irrigation district board of di¬ 
rectors all powers concerning im¬ 
provement districts that board has 
concerning irrigation district 

Nev—Penrose v Whitacre, 147 P 
2d 887, 62 Nev 239 

(3) Constitutional prohibition 

against contracting away taxing 
power was inapplicable to irrigation 
districts 

Ariz —^Maricopa County Municipal 
Water Conservation Dist No 1 v 
La Prade, 40 P 2d 94, 45 Ariz. 61 

(4) Amendatory statute relating to 
powers and duties of irrigation dis¬ 
trict board was intended to operate 
prospectively, rather than retrospec¬ 
tively, and therefore did not impair 
the obligation of contract in viola¬ 
tion of the federal Constitution 
Kan —^Kansas-Bostwick Irr Dist, No 

2 V Larson, 245 P 2d 1213. 173 
Kan. 379 

Applicability of general laws 

All provisions of the general law 
apply to water contrpl and improve- 
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and from such other statutes as may have been en¬ 
acted granting it additional powers or limiting those 
already granted,®2 and the districts have only 
such powers as are given by the legislature, either 
as are expressly stated or are necessanly implied 
in order to carry out the purposes of the dis¬ 


trict The powers granted must be exercised 
in substantial compliance with the mode specified 
in the statute The officers of the district are 
charged with notice of the statutory powers and 
limitations thereof, and the governing act of an 
irrigation district being a public statute, one deal- 


ment districts when not inconsistent 
with specific acts of their creation 
When specific provisions of the g'en- 
eral law, if given effect, would nullify 
or modify specific provisions of spe¬ 
cial act concerning- particularized 
rights and duties of water control 
and improvement districts cieated by 
it, the latter provisions must pre¬ 
vail over those of the general law 
Tex—^Hidalgo County Water Control 
& Improvement Dist No 1 v 
Hidalgo County, CivApp, 134 S 
W 2d 464, error refused 

QaestioniiLg power to fanctloiL 
Owner of private property within 
public power and irrigation district 
wus not in position to complain that 
district was without power to func¬ 
tion until it obtained grant of water 
lights from department of roads and 
irrigation, where grant, if necessaiy, 
could be subsequently acquired 
Neb—State ex rel Loseke v Fricke, 
264 NW 409, 126 Neb 736 

Ccmservaacy district 

Under the Conservancy Act a con¬ 
servancy district which acquired 
after due appraisal and compensa¬ 
tion a community ditch, had the right 
to supply from such ditch, to water 
user w^ho had paid all assessments 
due from him to the district, water 
for use upon his immediately ad¬ 
joining land 

NM—Middle Rio Grande Conservan¬ 
cy Dist V Chavez, 101 P 2d 190, 
44 NM 240 

ArbesiaoL cosiservaxicy district 

(1) Waters of artesian basin un¬ 
derlying artesian conservancy dis¬ 
trict, whether tapped on lands with¬ 
in or without territorial boundaries 
of district, are subject to conserva¬ 
tion by the district and, within stat¬ 
utory limits, to the supervision of 
governing board of district 

NM—Pecos Val Artesiaji Conserv¬ 
ancy Dist V Peters, 173 P 2d 490, 
50 NM 165 

(2) The statutes, making it one 
of the prime objects of artesian con¬ 
servancy districts to "conserve’* the 
waters of artesian basins which sup¬ 
plies waters to users of district, uses 
quoted word m the sense of saving 
or preserving from loss 

NM—^Pecos Val Artesian Conserv¬ 
ancy Dist V. Peters, supra. 

(3) Such districts have no author¬ 
ity, however, under statute eum- 
marily to abate waste where well 
IS situated outside territorial bound¬ 
aries of district 


NM—Pecos Val Artesian Conserv¬ 
ancy Dist v Peters, supra 
Statute held valid 

Statute authorizing irrigation dis¬ 
tricts and others to contract for 
federal loans was held not unconsti¬ 
tutional 

Anz —Maricopa County Municipal 
Water Conservation Dist No 1 v 
La Prade, 40 P 2d 94, 45 Anz 61 

82. Cal —Crawford v Imperial Irr 
Dist, 253 P 726, 200 Cal SIS 

67 C J p 1316 note 81 

83. Cal—Allen v Hussey, 225 P 2d 
674, 101 Cal App2d 457 

Idaho —Jensen v Boise-Kuna Irr 
Dist, 269 P2d 755, 75 Idaho 133— 
Board of Directors of Wilder Irr 
Dist v Jorgensen, 136 P 2d 461, 64 
Idaho 538—^Lewiston Orchards Irr 
Dist v Gilmore, 23 P 2d 720, 53 
Idaho 377 

Kan—Mizer v Kansas Bostwick Irr 
Dist No 2, 239 P 2d 370, 172 Kan 
157, appeal dismissed 72 SCt 1053, 
343 US 954, 96 L Ed 1355 
Mont,—State ex rel Blenkner v 
Stillwater County, 66 P 2d 788, 104 
Mont 387 

Neb—Loup County v Rumbaugh, 38 
NW2d 745, 151 Neb 563 
Or—^Payette-Oregon Slope Irr Dist 
V Coughanour, 91 P 2d 526, 162 Or 
458 

Tex—Zavala-Dimmit Counties Water 
Imp Dist No 1 V Hays, Civ App, 
128 SW2d 535, affirmed 163 SW 
2d 463, 137 Tex 338—Grand Lodge 
of Order of Sons of Hermann in 
Texas v Curry, Civ App , 108 S W 
2d 574, error refused 
Wyo—OorptLS Jxuns cited on In re 
Bear River Irr Dist, 65 P 2d 686, 
687, 61 Wyo 343 
67 C J p 1316 note 82 
Zacideiital to direct power 

(1) An irrigation district having 
only limited power, its giving of 
water storage capacity or water to 
individual must be at least inci¬ 
dental to its direct powers in order 
to be valid 

Wyo —In re Greybull Valley Irr 
Dist, 76 P2d 339, 52 Wyo 479, 
followed in Brewer v Greybull 
Valley Irr Dist, 76 P 2d 351, 62 
Wyo 513, rehearing denied 77 P 
2d 617, 62 Wyo 479 

(2) In construing irrigation dus- 
trict's powei’s incidental to its direct 
power to dispose of surplus water, 
court must consider state*s general 
public policy 

Wyo —In re Greybull Valley Irr 
Dist., 76 P2d 339, 62 Wyo 479, 
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followed in Brewer v Greybull 
Valley Irr Dist, 76 P 2d 351, 52 
Wyo 513, rehearing denied 77 P 
2d 617, 52 Wyo 479 
Compliance with special election 
Where irrigation district advanced 
money from its opeiation and main¬ 
tenance general fund as part of an 
agreement whereby Federal Bureau 
of Reclamation constructed canal for 
improvement district of the irriga¬ 
tion district, under the Irrigation 
District Act, the money for com¬ 
pleting the canal and repaying the 
money advanced by the irrigation 
district could no-t lawfully be raised 
without the holding of a special 
election 

Nev—^Penrose v. Whitacre, 132 P 2d 
609, 61 Nev 440, opinion adhered 
to 147 P2d 887, 62 Nev 239 
Directors of electrical district 
The board of directors of electrical 
district supplying power to users 
primarily for purpose of pumping 
water for irrigation, being a crea¬ 
ture of statute, can exercise no pow¬ 
ers not expressly conferred on it 
or necessanly implied 
Anz—Brown v Electrical Dist No 
2, Pinal County, 223 P 1068, 26 
Anz 181 

Water conservancy district 

(1) It IS within discretion of leg¬ 
islature to grant water conservancy 
district any powers not expressly 
inhibited by constitution to further 
its public purpose, including power 
of taxation 

Utah—Pattenck v Carbon Water 
Conservancy Dist, 145 P 2d 603, 
106 Utah 65 

(2) Water Conservancy Act au¬ 
thorizing voluntary application for 
special benefits, and providing for 
hearing on notice to persons inter¬ 
ested, hearing of objections to as¬ 
sessments, and for appeal to district 
court from board’s findings, suffi¬ 
ciently provides for all safeguards 
of a party’s rights, and if board 
acts in manner which would be un¬ 
constitutional, aggrieved person may 
resort to court to have his rights 
protected 

Utah —Pattenck v Carbon Water 
Conservancy Dist, supra 

84. Cal —Selby v Oakdale Irr Dist, 
36 P2d 125. 140 Cal App 171 

Or—^Payette-Oregon Slope Irr Ditst 
V Coughanour, 91 P 2d 626, 162 
Or 468 

85. U S —^Northport Irr Dist v. 
Henry Wilcox & Son, CCANeb. 
131 F 2d 113. 
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ing with the corporation is charged with notice 
of the extent of its power and limitations and re- 
stnctions on the exercise thereof, also the 
mode in which it may be exercised, and any act 
done in excess of the express or implied provisions 
of the statutes is ultra vires S8 

From the foregoing, it is clear that the statutes 
of the particular jurisdiction must be examined 
in determining the powers, duties, and methods of 
procedure of the officers of an irrigation district 
with respect to the government of the district,^^ 
the records of orders and resolutions of the offi- 
cers,®0 estimating the cost of the project,the is¬ 
suance of bonds, as discussed infra §§ 322-331, 
making changes in the plan of the proposed proj¬ 


ect,92 employing agents,®® draining of flooded 
lands,®'* interference with water nghts of private 
individuals, and the presemation and allowance 
of claims A constitutional provision forbidding 
ownership of corporate stock by a municipality or 
other subdivision of state does not apply to an 
irngation district 

Interference with discrciion of office}s The 
board of directors of an irrigation district being 
clothed with a wide discretion as to the manner 
in which it shall manage the business of the dis¬ 
trict, the courts are not warranted in interfenng 
on any mere question of good business policy; noth¬ 
ing short of a gross abuse of its powers will war¬ 
rant interference 


Cal—Selby v Oakdale Irr Dist, 35 
P2d 125, 140 CalApp 171 
Neb—Loup County v Rumbaugh, 38 
NW2d 745, 151 Neb 563 
67 C J p 1316 note 83 

86. U S —^Northport Irr Dist v 
Henry Wilcox & Son, C C A Neb, 
131 F 2d 113—Cameron County 
Water Imp Dist No 8 v De La 
Vergne Engine Co, CCA Tex, 93 
P2d 373 

67 C J p 1316 note 84 

87. Cal —Bottoms v Madera Irr 
Dist, 242 P 100, 74 Cal App 681 

88 Idaho—Board of Directois of 
Wilder In* Dist v Jorgensen, 136 
P2d 461, 64 Idaho 538—Yaden v 
Gem Irr Dist, 216 P 250, 37 

Idaho 300 

Sale aad distnbutioiL of natural gus 
Tex—^Houston Natural Gas Corp v 
Nueces County Water Improvement 
Dist No 1, Civ App. 157 S W 2d 
170 

Estoppel 

Officers of an irrigation district 
have no power to contract for the 
delivery or supplying of water, 
owned by the district and needed 
for use within the district, for use 
outside the district and any attempt 
by officers of the dustiuct to create 
such an obligation cannot be made 
the basis of estoppel agrainst the 
district 

Idaho—Jensen v Boise-Kuna Irr 
Dist, 269 P2d 766, 76 Idaho 133 

89. Wash—Barker v. Sunny side 

Valley Irr Dist, 221 P 2d 827, '37 
Wash 2d 116 
67 C J p 1316 note 87 
Buies and regulations 

(1) Irrigation district has the 
right to maJee reasonable rules and 
regulations for the guidance of its 
officers, agents, and employees in 
the operation and maintenance of 
the irrigation and distribution sys¬ 
tem 

Neb—Vonburg v. Farmers Irr Dist, 
270 NW. 836, 132 Neb 12. 


Waish —Barker v Sunnyside Valley 
Irr Dist, 221 P 2d 827, 37 Wash 
2d 115 

<2) Such rules and regulations 
must conform to existing court de¬ 
crees 

Wash—Barker v Sunnyside Valley 
Irr Dist, supra 

(3) Such rules must not be made 
capiiciously, must not be disci im- 
inatory m their operation and effect, 
and must be free from coercive as¬ 
pects 

Wash—Bai'ker v Sunnyside Valley 
Irr Di&t, supra 
Municipal powers 

Any municipal powers of an ir¬ 
rigation district are incidental and 
conferred for its government and 
regulation 

Idalio—Tmgwall v King Hill Irr 
Dist, 156 P2d 605, 66 Idaho 76— 
Tmgwall & Duffy v King Hill 
Irr Dist, 129 P 2d 898, 64 Idaho 
207—Lewiston Orchards Irr Dist 
V Gilmore, 23 P 2d 720, 53 Idaho 
377 

90. Mont—State v Dilworth, 258 
P 24'6, 80 Mont 102 

67 C J p 1316 note 88 

91. Wash—^Hanson v Kittitas Rec¬ 
lamation Dist, 134 P. 1083, 76 
Wash 297 

67 C J p 1316 note 89 

92. Cal —El Dorado Irr Dist v 
Browne, 13 P 2d 921, 216 Cal. 269 

67 C J p 1316 note 91 

93. Cal—Crawford v Imperial Irr 
Dist, 253 P 726, 200 Cal 318 

67 C J p 1317 note 92 

94. Neb —State v Farmers' Irr 
Dist, 217 NW 607, 116 Neb 373 

67 C J p 1317 note 93 

95. Or—Little Walla Walla Irr 
Dist V. Preston, 78 P. 982, 46 Or 
6 

67 C J p 1317 note 94. 

96. Cal—Powers Farms v Consoh- 
dated Irr Dist, 119 P 2d 717. 

67 C.J p 1317 note 95 
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Piling mandatory 

(1) The compliance with statute 
requiring the filing of a claim within 
specified period as prerequisite to 
maintenance of an action against ir¬ 
rigation district for damages is man- 
datoiy, and hence such requirement 
may not be waived 

Cal—Powers Farms v Consolidated 
Irr Dist, isupra 

(2) The courts may allow no< ex¬ 
ceptions to plain provisions of a 
statute requiring the filing of a 
claim as prerequisite to maintenance 
of an action against a public body, 
under guise of interpretation or con¬ 
struction 

Cal—Powers Farms v Consolidated 
Irr Dist, 119 P 2d 717, 19 Cal 2d 
123 

(3) Statute providing that any 
claim against irrigation district 
must be presented to district court 
for allowance or rejection is manda¬ 
tory, and board cannot waive sub¬ 
stantial compliance therewith 
Wash —Hamilton v Kiona^Benton 

Irr Dist, 276 P 2d 683, 45 Wash 
2d 544 

97. Anz—^Maricopa County Munici¬ 
pal Water Conservation Dist No 1 
V La Prade, 40 P2d 94. 45 Anz 
61. 

98 Tex —^King v Hams County 
Flood Control Dist, Civ App, 210 
SW2d 438, refused no reversible 
error 

67 C J p 1317 note 96 
Furcliase of land 

The discretion of board of direc¬ 
tors of water control and improve¬ 
ment district in purchasing such 
lands for district as might be neces¬ 
sary or appropriate to its proper 
operation could not be questioned in 
the absence of fraud or palpable^ 
abuse 

Tex—Willacy County Water Control 
and Improvement Dist No 1 v 
Nelson, Civ App, 108 SW.2d 271. 
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Consolidation of districts. Under some statutes 
irrigation districts are authorized to consolidate 
Where consolidation takes place with one irriga¬ 
tion district taking over the property of another 
there is an implied promise to pay the obligations 
of the absorbed district,^ and an equitable trust is 
created making the promisor liable for such obliga¬ 
tions.^ 

!)• Incurring Debts 

The power of an irrigation district to incur indebted¬ 
ness or to issue tax warrants is restricted to that granted 
to the district by statute. 

An irrigation district has no power to incur any 
debt or liability in excess of statutory provisions 
with respect thereto,^ or for any purpose not au¬ 
thorized by statute,^ and, subject to certain ex¬ 
ceptions,® an irrigation district may not incur 
any indebtedness except on compliance with pre- 
scnbed statutory provisions.® Where, however, 
a water improvement district has lawfully mcurred 


an obligation and accepted the resulting benefits, 
it should be held as rigidly to its obligations as 
would an individual or pnvate corporation,*^ not¬ 
withstanding It is a public or quasi-public cor¬ 
poration.® Under some statutes, the power of 
an irrigation district to incur obligations is ulti¬ 
mately left in the hands of those whose property 
IS affected.® 

Statutes relating to the incurring of indebtedness 
by irrigation districts must not violate the provi¬ 
sions of the constitution;!® but a constitutional 
provision prohibiting the creation of debts in ex¬ 
cess of taxes for the current year has been held 
not applicable to irrigation districts, as their ex¬ 
actions are essentially assessments for local bene¬ 
fits, and not levied for general governmental pur¬ 
poses, as are the taxes contemplated m the con¬ 
stitutional provision,!! and an irrigation distnct has 
been held not within the classification of “other mu- 


Cal —Jordan v Williams Irr 
Dist, 67 P2d 666. 13 Cal App 2d 
465 

1. Cal —Jordan v. Williams Irr 
Dist, supra. 

FaUnre to apportion former indebt¬ 
edness to particular lands compris¬ 
ing’ consolidated irrigation district 
would not relieve consolidated dis¬ 
trict of liability for claim against 
district, since requirement of ap- 
t>ortionment was merely to provide 
means of satisfying debt 
Cal —Jordan v Williams Irr Dist, 
supra 

2 Cal —Jordan v. Williams Irr 
Dist, supra 

3. US —^ISTorthport Irr Dist v Hen¬ 
ry Wilcox & Son, CCANeb, 131 
F2d 113 

Nev—Penrose v Wliitacre. 147 P 2d 
887, 62 Nev 239 
67 C J p 1317 note 98 
Liability for debts on dissolution 
see infra § 338 

Restriction to revenue 

(1) The power of irrigation dis¬ 
trict to incur debt or liability is not 
unlimited, but restricted to revenue 
sufficient to meet obligations volun¬ 
tarily assumed by landowners with¬ 
in district, as voiced by their votes 
at elections held for such purpose 
Nev—Penrose v Whitacre, supra 

(2) Irrigation district had no pow¬ 
er to incur an indebtedness with re¬ 
spect to airport on irrigation dis¬ 
trict's laud that could not be paid 
out of revenue derived from the 
airport 

Cal—Allen v. Hussey, 225 P2d 674, 
101 Cal.App2d 467. | 


Indebtedness to United States 

(1) Statute authorizing irrigation 
district to incur indebtedness to 
United States for improving irriga¬ 
tion system and requiring assess¬ 
ments to pay debt does not contem¬ 
plate creation of specific lien against 
any land within distnct except by 
statutory assessment 

Idaho—Van Hollebeke v Wheeler, 
41 P2d 603, 65 Idaho 268 

(2) Irrigation district's indebted¬ 
ness to United States for improving 
irrigation system under contract au¬ 
thorized by statute constitutes gen¬ 
eral obligation of district, and, until 
full payment thereof, all land in dis¬ 
trict remains subject to assessment 
Idaho—^Van Hollebeke v Wheeler, 

supra 

4. Wyo—Corpus Juris cited lu In 
re Bear River Irr Dist, 66 P 2d 
686, 687, 51 Wyo. 343 

67 C J p 1317 note 99 
IkawfuUy Incurred Indebtedness 
Statute authorizing irrigation com¬ 
missioners to borrow money "for 
the payment of any mdebtedness 
they may have lawfully mcurred" 
authorized borrowing only for cost 
of construction of irrigation work 
and other lawful and proper indebt¬ 
edness incurred by the district 
Wyo —In re Bear River Irr Dist, 
66 P2d 686, 61 Wyo 343. 

5. Cal —Ser-Vis v Victor Valley 
Irr Dist, 214 P 223, 190 Cal 732 

67 C J p 1317 note 1 

6. Ariz—^Ramirez v. Electrical 
Dist No 4, Pinal County, 294 F 
614, 37 Ariz 360 

7. Tex —Cameron County Water 
Improvement Dist No. 8 ▼. West¬ 
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ern Metal Mfg Co of Texas, Civ 
App, 125 SW2d 650, error dis¬ 
missed, judgment correct, 

Note for obligation 
After It became apparent that pay¬ 
ments could not be made at time of 
consummation of purchases of mer¬ 
chandise by water improvement dis¬ 
trict, directors of district could evi¬ 
dence obligation by executing a note 
under order of board, but directors 
could not bind distnct to pay ten 
per cent attorneys* fees provided for 
in note 

Tex—Western Metal Mfg Co of 
Texas v Cameron County Water 
Imp Dist. No 8, Civ App, 105 S. 
W 2d 700, error dismissed. 

8. Tex —Cameron County Water 
Improvement Dist No 8 v. West¬ 
ern Metal Mfg Co of Texas, Civ. 
APP, 125 SW2d 650, error dis¬ 
missed, judgment correct 

District as a public op quasi-public 
corporation generally see supra § 
318. 

9. Anz—^Taylor v Roosevelt Irr 
Dist, 232 P2d 107, 72 Anz 160— 
Day V. Buckeye Water Conserva¬ 
tion & Drainage Dist, 237 P. 636, 
28 Anz 466. 

10. Cal—^In re Bonds of South San 
Joaquin Irr Dist, 118 P. 198, 161 
Cal 345 

67 C J p 1317 note 3. 

11. Wyo —Sullivan v, Blakesiey, 
246 P 918, 36 Wyo. 73 

Irrigation assessments as not with¬ 
in purview of constitutional regu¬ 
lations of general taxes see infra 
§ 333 

Nature of tax as special assessment 
see Infra § 833 
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nicipal corporations” in a constitutional provision 
limiting indebtedness ^2 

Under some constitutional provisions relating to 
water improvement districts, the indebtedness which 
a legislature can authorize, but which requires the 
approval of the voters of a district, is any indebt¬ 
edness, including maintenance costs, which is to 
be paid out of taxes rather than out of revenue 
Where a note issued by such a district on the au¬ 
thorization of the district’s board of directors, but 
without an election, creates an indebtedness of the 
district, the note is void and should be canceled. 
The true test of whether an obligation is a debt 
is whether it imposes a burden on revenues of 
the district for future years Judicial interpre¬ 
tations of what constitutes an indebtedness as de¬ 
fined by cases dealing with cities may control m 
cases dealing with improvement districts at least 
where the constitutional provision limiting the pow¬ 
er of a water improvement district to incur indebt¬ 
edness IS similar to the constitutional limitations 
imposed on the power of cities to contract indebt¬ 
edness 

Issuance of warrants against a general fund 
levy. The power of an irrigation district to is¬ 
sue warrants against the general fund levy may 
be limited by statute to the general fund levy for 
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the current year, and the fact that general fund 
warrants had not in a former year been issued 
against a percentage of the levy of that year af¬ 
fords no justification for the issuance of warrants 
against such levy in a subsequent year.!*^ The is¬ 
suance of such warrants is not a mere irregulanty 
m the exercise of an existing power, but is wholly 
unauthonzed and any warrants bearing on their 
face notice that they were chargeable against the 
general fund levy of a former year are unauthonzed 
and void Where, however, unauthonzed and, 
therefore, void general fund warrants are used to 
pay just obligations legally incurred by a district, 
the distnct becomes obligated to a purchaser of 
the warrants as for money had and received for 
the amount paid therefor with interest thereon from 
the date of payment 19 

Liens Under a constitutional provision author¬ 
izing the creation of a reclamation distnct and 
pioviding that the legislature shall authonze the 
indebtedness necessary to provide improvements 
and maintenance thereof and that such indebted¬ 
ness shall be a lien on the property assessed, charges 
and assessments which the distnct lays on land- 
owners and lands within it take no lien, since in¬ 
debtedness against the distnct, and not to it, has a 
hen thereunder 


12 Idaho—Jensen v Boise-Kuna 
Irr Dist, 269 P 2cl 766, 76 Idaho 
133 

67 C J p 1317 note 5 
tending or pledging credit 
Contracts whereby irrigation dis¬ 
trict agreed to furnish seepage and 
waste waters to owners of land out¬ 
side of Irrigation district and to 
augment flow by pumping wells, 
dnllmg additional wells and con¬ 
struction of ditches if necessary, in 
consideration of landowners' drain¬ 
age activities and assumption of li¬ 
ability for future damages within 
district caused by overflow of wa¬ 
ters of a lake, were not lending- or 
pledging of the credit or faith of 
the district within constitutional 
prohibition, directed towards munici¬ 
palities and subdivisions of state 
Idaho—Jensen v Boise-Kuna Irr 
Dist, supra 

13p Tex—^Austin Mill & Grain Co v 
Brown County Water Improvement 
Dist No 1, CivApp. 128 SW2d 
829, affirmed Brown County Water 
Improvement Dist No 1 v Austin 
Mill & Gram Co, 138 SW2d B23, 
135 Tex 140 
Debt not created 

Contract whereby water improve¬ 
ment district employed financial ad¬ 
viser to secure approval of loan to 
district from Public Works Adminis¬ 


tration and Keconstruction Finance 
Corporation, although not authorized 
by vote of aualified taxpayers of dis¬ 
trict was not ultra vires and did not 
create “debt’* within constitution re¬ 
quiring election, where contract was 
for personal services to be perform¬ 
ed within year, district had on hand 
sufficient funds available with which 
to pay for services, and parties con¬ 
templated that current revenues of 
district would be sufla.cient to make 
such payment 

Tex—Hidalgo County Water Imp 
Dist No 2 V Feick, Civ App, 111 
S W 2d 742, error dismissed 

14, U S —Texas Agricultural Ass*n 
of Edinburg v Hidalgo County 
Water Control & Improvement 
Dist No 1, DC Tex. 86 F Supp 
314, reversed on other grounds, C 
C A, 126 F 2d 829, certiorari de¬ 
nied Abraham v Hidalgo County 
Water Control and Improvement 
Dist No 1, 63 set 35, 317 US 
643, 87 LEd 518, rehearing denied 
63 set 199, S17 U.S 709, 87 LEd 
565 

16, Tex —Cameron County Water 
Improvement Dist No 8 v West¬ 
ern Metal Mfg Co of Texas, Civ 
App, 125 SW2d 660, error dis¬ 
missed, Dudgment correct 
Faymeiit Arom eoxreiit revenaes 
In action to recover for merchan¬ 
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dise sold water improvement district, 
evidence that portion of canal sys¬ 
tem in district was partially but in¬ 
adequately constructed at time of 
purchase, that merchandise consisted 
of temporary installments, that sales 
were made on thirty days -time with 
provision for interest after ninety 
days from date of invoice, and that 
note subsequently given by district 
in payment was payable in six 
months from its date, established 
that obligation was intended to b© 
paid out of current revenues for 
year of contract, and therefore was 
not within inhibition of constitution¬ 
al provision 

Tex —Cameron County Water Im¬ 
provement Dist No 8 V Western 
Metal Mfg Co of Texas, supra 

16. Tex —Uameron County Water 
Improvement Dist No 8 v West¬ 
ern Metal Mfg Co of Texas, su¬ 
pra. 

17. US—^Northport Irr Dist v, 

Henry Wilcox & Son, CCA Neb, 
131 P2d 113 

18. U S —^Northport Irr Dist v 

Henry Wilcox & Son, supra 

19. U S —^Northport Irr Dist. v 

Henry Wilcox & Son, supra, 

20 US —^Hidalgo and Cameron 
Counties Water Control and Im¬ 
provement Dist No 9 V American 
Rio Grande Land & Irrigation Cd, 
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c. Contracts Generally 

Contracts which go beyond the power vested by stat¬ 
ute in the officers exercising the functions of an irrigation 
district are void. 

Since the powers of an irrigation district are 
limited to those conferred by statute, contracts 


which go beyond the scope of the power vested m 
the officers exercising the functions of the district 
are void The statutes in each junsdiction must 
be examined in determining the power of an irri¬ 
gation district to execute contracts generally ,22 
contracts with the United States,^* contracts to ob- 


CCA Tex, 103 F 2d 509, certiorari 
denied American Rio Grande Land 
& Irrigation Co v Hidalgo & Cam¬ 
eron County Water Control & Im¬ 
provement Dist Xo 9, 60 set 88, 
308 US 573, 84 L Ed 481 
Irrigation assessment as a lien on 
the lands within the district see 
infra § 336 

21. Cal—Bottoms v Madera Iir 
Dist. 242 P 100, 74 Cal App 681 

Contracts for supply of water to 
consumers In general see infra § 
361 

XVease of airport 

(1) Alleged benefit to irrigation 
district from airport on lard of dis¬ 
trict did not furnish consideration 
for lease of airport by district to 
individual for $1 a year, especially 
where airport was to be operated for 
private profit of individual Previ¬ 
ous services of individual in assist¬ 
ing m procurement of government 
funds for construction of airport on 
land of irrigation district were not 
a legal consideration for lease Al¬ 
so, assumption by individual of re¬ 
sponsibility for operation of airport 
was not consideration for lease 
Cal—^Allen v Hussey, 225 P 2d 674, 

101 Cal App 2d 457 

(2) Where United States govern¬ 
ment agencies expended about one 
million five hundred thousand dollars 
for development of airport on land 
of irrigation district, and district ex¬ 
pended about twenty-five thousand 
dollars, lease by district of airport 
for thirty-four or sixty-nme years 
to individual who was to pay rental 
of one dollar a year and receive prof¬ 
its from operation of airport was a 
breach of trust, and airport could 
be recoveied at suit of district or 
of property owner therein, though 
board acted m good faith and on 
legal advice 

Cal —^Allen v Hussey, supra 

(3) ’^Vhere lease by irrigation dis¬ 
trict of airport to individual was 
void because in violation of dis¬ 
trict's agreement with and guaianty 
to Works Progress Administration, 
subseuuent redrafting of lease at 
request of Civil Aeronautics Author¬ 
ity could not validate transaction 
Oal —Allen v Hussey, supra 

22. Tex —Cameron County Water 
Improvement Dist Xo 1 v Park- 
hurst, Civ App, 46 S W 2d 472 

67 CJ p 1318 note 9 
S^iberal construction 

The power of water control and 
improvement district board to build 


irrigating system clothed board with | 
reasonable discretion with reference 
to making advantageous contracts 
for performance of its duty and 
grant should be liberally construed 
to accomplish purpose of the grant 
of power 

Tex —Baugham v Willacy County 
Water Control & Improvement 
Dist No 1, Civ App, 112 SW2d 
318, erior refused 
Vested water rights 

Conservancy district had no au- 
thoiity to barter away vested wa¬ 
ter rights of landowners, who had 
applied them to beneficial use 
NM—Middle Rio Grande Water Us¬ 
ers Ass'n V Middle Rio Grande 
Conservancy Dist, 258 P 2d 391, 67 
NM 287 

Contracts held valid 
U S —^Nev-Cal Electric Securities Co 
V Imperial Irr Dist, CCA Cal, 
85 P2d 886, certioiari denied 57 
set 493, 300 US 662, 81 L Ed 
871 

Tex —Baugham v. Willacy County 
Water Control & Improvement 
Dist No 1, Civ App, 112 SW2d 
318, error refused 
Contract held severable 

Alleged invalidity of part of con¬ 
tract of irrigation district which 
called for construction work in 
state, on ground of failure to con¬ 
tain minimum wage and hour provi¬ 
sions required by state statute, did 
not affect rest of contract, where 
pait of work to be done in state was 
easily separable from rest of proj¬ 
ect 

US—^Nev-Cal Electric Securities 
Co v Imperial Irr Dist, CCA 
Cal, 85 F2d 886, certiorari de¬ 
nied 57 set 493, 300 US 662, 81 
LEd 871 

23. U S —^U S V Humboldt Love¬ 
lock Irr Light & Power Co , C C 
I ANev, 97 P2d 38, certioraii de¬ 
nied Humboldt Lovelock Iir Light 
& Power Co v U S, 69 S Ct 94, 
305 US 630, 83 LEd 404 
Idaho—Board of Directois of Wild¬ 
er Irr Dist V Jorgensen, 136 P 
2d 461, 64 Idaho 538 
Kan —Mizer v Kansas Bostwick Irr 
Dist No 2, 239 P 2d 370, 172 Kan 
157, appeal dismissed 72 S Ct 1063, 
343 US 954, 96 LEd 1355 
N M —Middle Rio Grande Water Us¬ 
ers Ass’n V Middle Rio Giande 
Conservancy Dist, 258 P 2d 391, 67 
NM 287 

Wyo—In re Greybull Valley Irr 
Dist, 76 P2d 339, 52 Wyo. 479, 
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followed in Brewer v Greybull 
Valley Irr Dxst, 76 P 2d 351, 52 
Wvo 613, rehearing denied 77 P 
2d 617, 52 Wyo 479 
67 O J p 1318 note 10 
Conditions precedent 

The United States, as condition of 
furnishing financial aid, was at lib¬ 
erty to impose on irrigation district 
such terms as it deemed necessary 
and proper as conditions precedent 
to undertaking construction of air¬ 
port on land of irrigation district 
Cal—^Allen v Hussey, 225 P 2d 674, 
101 Cal App 3d 457 
Power to contiact 

In proceedings for confirmation of 
contract between irrigation district 
and United States, record established 
that irrigation district had been le¬ 
gally organized and that it was qual¬ 
ified to enter into contract with 
United States 

ND—In re Fort Clark Irr Dist of 
Mercer and Oliver Counties, 48 N 
W2d 741, 78 ND 107 
Amended contract 

Where the supreme court held that 
certain provision in reclamation con¬ 
tract between the United States and 
conservancy district was invalid, and 
thereafter the district filed in the 
supreme court an amendatory con¬ 
tract eliminating the invalid provi¬ 
sion, and no objection to the amend¬ 
atory contract was made by the op¬ 
posing party, amendatory contract 
would be ratified, approved, and con- 
fiimed by the supreme court 
NM—Middle Rio Grande Water Us¬ 
ers Ass’n V Middle Rio Grande 
Conservancy Dist, 258 P 2d 391, 
67 NM 287 
Contract defective 

Commissioners of irrigation dis¬ 
trict had no authority to pay 
amounts due federal government for 
proposed irrigation works without 
obtaining for the district the prop¬ 
erty for which they made such pay¬ 
ments out of district’s assessments 
over a period of years, and contract 
between district and Bureau of Rec¬ 
lamation, which made no provision 
for transferring title to proposed ir¬ 
rigation works from United States 
to the district after payment there¬ 
for by district, was defective 
Wyo —^In re Owl Creek Irr Dist, 
253 P2d 867. 71 Wyo 30. rehear¬ 
ing denied 258 P 2d 220, 71 Wyo. 
30 

meqmtable contract 

Where contract between Bureau 
of Reclamation and Irrigation dis- 
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tain rig’hts of way^^ and lands otherwise neces¬ 
sary for its purposes,25 contracts to pay for serv¬ 
ices rendered,26 contracts settling claims or dis¬ 
putes, 2 7 contracts to furnish water to owners of 
land outside the irrigation distnct,28 contracts in 
which a director or officer of the distnct has an in¬ 
terest,29 and contracts placing management of the 
system in the hands of others than officers of the 
distnct 20 

While an irrigation distnct has the power to make 
and enforce reasonable rules and regulations as 
to the operation and maintenance of the project 
as discussed supra subdivision a of this section, 
such rules and regulations must conform to ex¬ 
isting contracts 2i A contract executed by a wa¬ 
ter improvement distnct m consideration of the 
other contracting parties’ agreement to commit 
bonds of the promisor, so that it can obtain a loan, 


is supported by a valuable consideration 22 

Municipal corporation with respect to contracts. 
An irngation distnct has been held to be a mu¬ 
nicipal corporation when it is considered in relation 
to Its contracts made in the manner prescribed by 
law 23 

d. Purchase and Disposition of Property 

Generally, an irrigation district, through its proper 
officers, may acquire, by purchase or condemnation, all 
property necessary for its system of works and the dis¬ 
trict may also acquire property through delinquencies 
The officers of the district are without power to dispose 
of property of the district other than as provided by law 

As a general rule, under the statutes relating to 
irrigation districts, an irrigation distnct, through 
its proper officers, may acquire, by purchase or 
condemnation, all property necessary for its sys¬ 
tem of works 24 Thus, an irngation distnct may 


tnct, and decree approving- such 
contract, entered in proceeding to 
enlarge boundaries of irngation dis¬ 
trict, obligated objecting landovmers 
to liquidate an indebtedness which 
they had no part in incurring and 
which was designed only to fainish 
supplemental water to a compara¬ 
tively small part of the proposed 
district, result was inequitable, un¬ 
fair, and in serious disregaid of 
landowners' rights 

Wyo —In re Owl Creek Irr Dist, 
258 P2d 220, 71 Wyo 70 
Bighft to interpret contract 
Provision in contract between Bu¬ 
reau of Reclamation and irrigation 
district, whereby secretary of interi¬ 
or reserved right to make rules, reg¬ 
ulations, and directives providing foi 
operating and accounting procedures 
and practices m district, and foi 
maintenance of reserve funds and 
depreciation funds, and to add to 
and modify such rules, regulations 
and directives as may be deemed 
proper to carry out true intent and 
meaning of law and of the contract, 
undertook to surrender to secretary 
of interior right to construe and in¬ 
terpret the contract, a function vest¬ 
ed only in the courts, and swept 
away the advantage of having a 
definite written contract indicating 
just what each party could rightly 
exact from the other 
Wyo —In re Owl Creek Irr Dist, 
supra. 

24. Wyo—^In re Grey bull Valley 
Irr Dist, 76 P 2d 339, 62 Wyo 
479, followed in Brewer v Grey- 
bull Valley Irr Dist, 76 P 2d 361, 
52 Wyo 613, rehearing denied 77 
P2d 617, 52 Wyo 479 

25. Wyo —^In re Greybull Valley Irr 
Dist, 76 P2d 339, 62 Wyo 479, fol¬ 
lowed in Brewer v Greybull Val¬ 
ley Irr. Dist, 76 P2d 361, 62 Wyo 


513, rehearing denied 77 P 2d 617, 
52 Wyo 479 

26 Cal —Bottoms v Madera Irr 
Disi. 242 P 100, 74 Cal App &S1 

67 C J p 1318 note 11 

27 Or—Barker v Sonner, 294 P 
1053, 135 Or 75 

67 C J p 1318 note 12 

28 Idaho—Jensen v Boise-Kuna 
Irr Dist, 269 P 2d 755, 75 Idaho 
133 

Ultra vires contract 

A contract attempting to create or 
impose an obligation on an iiliga¬ 
tion district to supply or make avail¬ 
able water owned by distnct and 
needed for irrigation of lands within 
the district for use outside the dis¬ 
trict IS ultra vires and void 
Idaho—Jensen v Boise-Kuna Irr 
Dist, supra 

Seepage and waste wateis 

Subject matter of contracts where¬ 
by irngation district agieed to fui- 
nish seepage and waste waters to 
owners of lands outside of irriga¬ 
tion distnct was not ultia vires 
Idaho—Jensen v Boise-Kuna Irr 
Dist, supra 

22. Wash—Beasley v Assets Con¬ 
servation Co, 230 P 411, 131 Wash 
439 

67 C J. p 1318 note 13. 

30. Idaho —Board of Directors of 
Wilder Irr Dist v Jorgensen, 136 
P2d 461, 64 Idaho 538 
67 C J P 1318 note 14. 

Board of control 

A contract between an irrigation 
district and the United States for 
the construction and operation of 
works necessary to provide increas¬ 
ed water was net ultra vires on 
ground that it delegated the man- 
igement of system out of the hands 
of the district to a board of control, 
where statute authorized directors 
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to enter into contract for water sup- 
Dly and to do any and every law¬ 
ful act necessary to obtain sufii- 
cient water, and the board of con¬ 
trol was chosen from the directors 
of districts which organized the con¬ 
tracting district 

Idaho—Board of Directors of Wild¬ 
er Irr Dist V Jorgensen, supra 
31. Wash —Barker v Sunnvside 
Valley Irr Dist. 221 P 2d 827, 37 
Wash 2d 115 

32 Tex—Cameron County Water 
Imp Dist No 1 V Camel on Coun¬ 
ty Water Imp DiSt No 15, Civ 
App, 134 SW2d 491 

33 Wash —State v Columbia Irr 
Dist of Stevens County, 208 P 
27, 121 Wash 79 

Nature of irrigation district gener¬ 
ally see supra § 318 

34 Cal —Stratford Irr Dist v Em¬ 
pire Water Co, 111 P 2d 957, 44 
Col App 2d 61 

N D —In re Heart River Irr Dist, 
49 NW2d 217. 78 N D 302 
67 C J p 1319 note 17. 

Purchase of canal 

Conservation and reclamation dis¬ 
trict was authorized to purchase 
canal used to cany water for irriga¬ 
tion and other useful purposes which 
was constructed by the United States 
government near river, but which 
was outside the district 
Tex—San Jacinto River Conserva¬ 
tion and Reclamation Dist v Sel¬ 
lers, 184 SW2d 920, 143 Tex 328 
Bepudiatioa 

Water control and improvement 
district could not keep land and re¬ 
pudiate Its purchase-money obliga¬ 
tion 

Tex—Willacy County Water Con¬ 
trol and Improvement Dist No, 1 
V Nelson, Civ App , 108 S W 2d 271 
If only objection to making of 
purchases for and incurring ohliga- 
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acquire a pumping plant^S or an existing irriga¬ 
tion system,3 6 but it takes such a water system 
subject to the rights of consumers whether the 
rights exist by virtue of a contract or by a dedi¬ 
cation of the system for use in connection with 
certain lands 37 The right of water contract hold¬ 
ers to contest assessments purporting to be waived, 
released, or extinguished by a contract with an ir¬ 
rigation district has been held not included with 
the classes of property which a distnct may pur- 
chase.38 So, too, it has been held that an irrigation 
distnct has power to contract for the purchase of 
water.39 A statute permitting an irngation dis¬ 
trict to acquire the stock of water companies has 
been held to apply to irrigation districts organized 
pnor to the passage of the statute 

Property acquired through delinquencies Under 
permissive statutes, irrigation districts may pur¬ 
chase property which has been deeded for delin¬ 
quent taxes to the state,^^ and property within the 
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district may be transferred to the directors of the 
district where it is subject to delinquent assess¬ 
ments ^2 Property transferred to the distnct for 
delinquent assessments is held by the directors of 
the distnct in trust for the district and its bond¬ 
holders,*3 and if such directors use the land for 
their own profit, they must account to the benefi¬ 
ciaries for the profits ** In dealing with a situa¬ 
tion not contemplated by the statute governmg irn¬ 
gation distncts, and not covered by any clear pro¬ 
vision thereof, wherein wholesale delinquencies 
result in the district’s acqmring large tracts of land 
it cannot resell, a court need not find any ex¬ 
press direction in the statute setting forth the ex¬ 
act procedure, but it will construe the general pro¬ 
visions of the statute in the light of equitable prin¬ 
ciples.^® 

Disposition of property While statutes in some 
jurisdictions expressly authorize irrigation distncts 
to dispose of property,^® the board of directors 


tions on water improvement district 
was failure of board of directors to 
first make requisite budget and as¬ 
sessment, suck irregularities were 
cured by subsequent act of district 
m receiving and using materials 
Tex —Cameron County Water Im¬ 
provement Dist No 8 V Western 
Metal Mfg Co of Texas, CivApp, 
125 SW2d 650, error dismissed, 
judgment correct 

35. Or—Board of Directors of the 
Payette-Oregon Slope Irr Dist v 
Peterson, 128 P 837, 129 P 123, 
64 Or 46 

67 C J p 1319 note 18 

36- Cal —Stratford Irr Dist v Em¬ 
pire Water Co. Ill P 2d 957, 44 
Cal App 2d 61 

67 C J p 1319 note 19 

37- Cal —Stratford Irr Dist v Em¬ 
pire Water Co. supra 

38- Cal —Danley v Merced Irr 
Dist, 226 P 847, 853, 864, 66 Cal 
App 97, 113 

39 Anz—^Day v Buckeye Water 
Conservation & Drainage Dist, 237 
P 636. 28 Ariz 466 
€7 C J p 1320 note 21 
40. Cal —^Lmdsay-Strathmore Irr 
Ihst V Wutchumna Water Co, 
396 P 933, 111 Cal App 688 

41* Cal—South San Joaquin Irr 
Disit V NeumiUer, 42 P 2d 64, 2 
Cal2d 485 

4A Cal—^McKalg v Moutrey, 90 P. 
M 1L>08, 32 Cal App 2d 537 

Bale <ef land 

Wheipe record showed that sale of 
lantd dm drrigation district for de- 
liflnqmerut assessments was noticed 
tfor Aug. 11, 1932, and that on Aug 
12, 1932, collector of district sold 
«1I of property to district, it would 


be presumed, in absence of testimony 
to contrary that property was of¬ 
fered for sale on August 11, that 
sale was adjourned until August 12, 
and that there being no purchaser 
in good faith collector sold land to 
district 

Cal—^McKaig v. Moutrey, supra. 

BeclaxuatLon, districts 

(X) Where former owner of land, 
sold to reclamation district for de¬ 
linquent interest installments on 
reclamation district bonds, in ac¬ 
cordance with terms of interlocutory 
decree, quieting title to land in rec¬ 
lamation district subject to right 
of former owner to redeem land or 
any portion thereof by payment 
within specified time of all delin¬ 
quent assessments and taxes there¬ 
on, and within the time specified as 
extended by subsequent orders of 
court, exercised right to redeem a 
particular tract, and there were at 
the time m the hands of receiver 
suflicient funds belonging to former 
owner to effect such redemption, 
court had no authority to enter final 
judgment quieting title in reclama¬ 
tion district to all the land, includ¬ 
ing tract redeemed by former owner 
Cal —Gibson v River Farms Co of 

California. 121 P2d 604, 49 Cal 

App 2d 278 

(2) In action by county treasurer 
and trustees of reclamation district 
to quiet title to defendant’s land, 
which county treasurer had sold to 
himself as trustee for delinquent In¬ 
terest installments, court did not 
err in application of proceeds of 
crops on the land to the redemption 
of particular tracts rather than ap¬ 
plying the proceeds to the land as 
a whole or to the particular tract 
whereon the crops were produced. 
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CaJ—Gibson v- River Farms Co of 
California, 83 P 2d 966, 28 Cal 
App 2d 767, 

43 Cal—^McKaig v Moutrey, 90 P 
2d 108, 32 Cal App 2d 637 
Title to property generally see infra 
this subdivision 
Beolamation. dUstnet 
Cal—Sutter Basin Corp v Brown, 
263 P 2d 649, 40 Cal 2d 235, certio¬ 
rari denied Brown v Sutter Basin 
Coip, 74 set 71, 346 ITS 855, 98 
LBd 369 

River Farms Co v Gibson, 42 
P 2d 95, 4 Cal App 2d 731 

44. Cal—McKaig v Moutrey, 90 P 
2d 108, 32 Cal App 2d 637 

Xisase 

Land acquired by irrigation dis¬ 
trict because of delinquencies in as¬ 
sessments IS trust propel ty and pro¬ 
ceeds of lease thereof have the same 
character. 

Cal—^Provident Land Corp v Zum- 
walt, 85 P2d lie, 12 Cal 2d 365. 
followed in Provident Land Corp 

V Provident Irr Dist, 85 P 2d 122, 
12 Cal 2d 791 and Provident Land 
Corp V. Benoit, 86 P 2d 122^ 12 
Cal 2d 790 

45. Cal —^Provident Land Corp v 
Zumwalt, 86 P 2d 116, 12 Cal 2d 
365, followed in Provident Land 
Corp v Provident Irr Dist, 86 P. 
2d 122, 12 Cal 2d 791. and Provi¬ 
dent Land Corp v. Benoit, 85 P 2d 
122, 12 Cal 2d 790 

40. Cal—West Coast Life Ins Co 

V Glenn-Colusa Irr Dist, 122 P. 
2d 595, 50 Cal App 2d 204 

67 C J. p 1320 note 26. 

Absolute title 

Where there was no showing of 
any confidential relationship between 
purchasers of farm at sherilTa sale 
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of a distnct is without power to dispose of the 
property other than as provided by law.^*^ An ir¬ 
rigation district cannot convey to zinother any 
greater use or title to land than the district pos¬ 
sesses^^ Thus, where a deed of land to an irn- 
gation district for canal and waterway provided 
that the land should revert if not needed or used 
or if the canal should be abandoned, the deed con¬ 
veyed only an easement for irrigation purposes, so 
that use of the canal for purposes other than ir- 
ngation by the grantee of the district, and the 
abandonment of the use for irngation by the dis¬ 
trict, result in a reversion ^9 Moreover, even if 
the district under such circumstances through use 
adverse to the grant acquired a prescnptive nght 
in such lands, it cannot by a conveyance create a 
greater burden than the servient estate was then 
undergo Where the title to the property remains 
in the landholders, neither the district nor its 
trustees have any power to transfer, sell, or dispose 
of the interests, or any part thereof, of the land¬ 
holders within and under its junsdiction 

Title to property Under statutes in some juns- 
dictions, the title to all property acquired by an irri¬ 
gation district, by operation of law, vests immediate¬ 


ly in the district and is held in trust for, dedicated 
to, and set apart to, the uses and purposes provided 
by law 52 An irrigation district owns no lands in 
a propnetary sense, its property is owned by the 
state and is held only for governmental purposes,53 
and all assets of an irrigation distnct are held by 
the district for the benefit of the district's creditors 
and of the owners of land in the distnct*®^ The 
fact that a water improvement district acquired 
property as a result of ultra vires operations does 
not render void its title to such property,®^ nor 
does the use of such property in an unauthorized 
manner divest the distnct of its ownership there- 

of.56 

e. Construction of Irrigation Project 

An irrigation district generally has power to con¬ 
struct, OP contract for the construction of, ditches, canals, 
reservoirs, etc. The liability of a contractor or surety on 
his bond depends on the terms of the contract, bond, and 
statutes relative thereto. 

Under the statutes creating and regulating irri¬ 
gation districts, an irngation district generally has 
power to construct,5 7 or contract for the construc¬ 
tion of,53 ditches, canals, reservoirs, etc, and may 
contract far, or purchase, surveys and engineering 
plans.59 Contractors dealing with irrigation dis- 


on execution of judgment, and gran¬ 
tees of tliat farm from irrigation dis¬ 
trict, and no showing of fraud in 
transfer from irrigation district, 
grantees of irrigation district ac¬ 
quired absolute title by conveyance 
from district 

'Cal—^Holcomb v Nunes, 283 P 2d 
301, 132 Cal App 2d 776 
Cash or InstallmeiLt 

The right to “sell” would be con¬ 
strued to include not only a sale 
for cash, but also a sale in which 
rpayment of the purchase price was 
made in installments 
Cal —West Coast Life Ins Co v 
Glenn-Colusa Irr Dist, 122 P 2d 
695, 50 Cal App 2d 204 

47. Cal—Allen v Hussey, 225 P 2d 
674, 101 Cal App 2d 457—Bottoms 
V Madera Irr Dist, 242 P 100, 74 
Cal App 681 

48. Cal—Smallpage v Turlock Irr 
Dist, 79 P2d 752, 26 Cal App 2d 
538 

49. Cal—Smallpage v. Turlock Irr 
Dist, supra 

50. Cal—Smallpage v. Turlock Irr 
Dist, supra 

^1. Utah—Thompson v. McFarland, 
82 P 478. 29 Utah 456 

52. Cal—Jordan v Williams Irr 
Dist., 67 P2d 566, 18 CalApp.2d 
466 

Idaho—Jensen v Bolse-Kuna Irr 
Dist, 269 P2d 755, 76 Idaho 133. 

*67 C.J. p 1321 note 28 . 


53. Cal—Allen v Hussey, 225 P. 
2d 674, 101 Cal App 2d 457—El Ca- 
mino Irr Dist v El Camino Land 
Corp, 85 P2d 123, 12 Cal 2d 378 
64 Wash—^In re Horse Heaven Irr 
Dist, 118 P2d 972, 11 Wash 2d 
218 

55. Tex—^Houston Natural Gas 
Corp V Nueces County Water Im¬ 
provement Dist No 1, Civ App, 
167 S W2d 170 

56 Tex —^Houston Natural Gas 
Corp V Nueces County Water Im¬ 
provement Dist No 1, supra 

57. Idaho—City of Nampa v Nam¬ 
pa & Meridian Irr Dist, 131 P 
8, 23 Idaho 422 

67 C J p 1321 note 30 
Authorization of voters 

(1) Assessments collected by an 
irrigation district cannot be expend¬ 
ed for construction work without 
previous authorization by voters of 
district 

Cal—^Allen v Hussey, 225 P 2d 674, 
101 Cal App 2d 457 

(2) Other decisions with respect to 
authorization of voters see 67 C J 
p 1321 note 30 a 

58, US —Cove Irr Dist v Ameri¬ 
can Surety Co of New Tork, C C 
A.Mont, 42 P2d 957, certiorari 
denied 61 S Ct 103, 282 US. 891, 
75 LEd 785 

67 C J p 1321 note 31 
Power not exceeded 
Board of directors of Irrigation 
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district did not exceed power in 
determinmg upon project to protect 
reservoir dike by draining certain 
lakes 

Colo—^Rothwell v. Coffin, 220 P 2d 
1063, 122 Colo 140 
Djiahllity 

The facts that irrigation company, 
m light of events after execution 
of contract obligating it to pay 
drainage district stated sum in in¬ 
stallments for placing pipe under 
company's main canal and draining 
company’s land, did not receive all 
benefits which it hoped would flow 
from such contract and that some 
of benefits received therefrom might 
have come as result of district’s 
construction work, did not relieve 
company from liability under con¬ 
tract. 

Neb—Drainage Dist No 2 of Daw¬ 
son County v Dawson County Irr. 
Co, 2 NW2d 321, 140 Neb 866 

59. Neb —^Willow Springs Irr Dist 
V Wilson, 104 NW. 165, 74 Neb. 
269 

67 C J p 1321 note 32 
Approval of state engineer 

(1) Under statute which literally 
provided for the payment of fees to 
the state engineer for services on 
irrigation projects for which approv¬ 
al was requested or to he requested 
of the state certification board “of* 
involving examination, supervision, 
and inspection by the engineer, fees 
were to be paid when the board ap- 
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tncts are charged at their peril with knowledge 
of the authority of the officers of the distnct,®® 
and the contracts for construction work must be 
let in the manner provided 

Modification Under statutes in some jurisdic¬ 
tions, a contract for the construction of irrigation 
works adopted by the voters in a district can be ma¬ 
terially modified only in the manner provided by 
law,®2 ^Yid a clause in a contract approved by the 
voters tliat the contract may be modified has been 
held to contemplate only such slight changes as 
might be found necessary to the accomplishment of 
the result intended and not to abrogate the statutory 
provisions Where a contract for the construction 
of irrigation works as modified is void because not 
approved by the electors as required, the acceptance 
by the district officers of the work performed under 
the contract has been held to be of no force 


Deposit of contractor, A contract bidder, who 
had access to the plans and specifications of an irri¬ 
gation project, has been held not entitled to recover 
his deposit from the district on the ground of mis¬ 
take as to the manner in which the work might be 
done,®^ or on the ground that the bid was amended, 
where the record showed the second bid was a sepa¬ 
rate bid 

Contractors' bonds The liability of a contractor 
or a surety on his bond depends, in the absence of 
an agreement after default, on the terms of the 
contract, bond, and statutes relative thereto Al¬ 
though a statute exists allowing recovery by a 
third party on a contract made expressly for his 
benefit, it has been held that a subcontractor can¬ 
not recover against a surety on a bond running to an 
irrigation district and conditioned on payment of 
amounts contracted for labor and materials, as such 
a contract is made for the benefit of the irrigation 


proved a project “or” when the state 
engineer was compelled to supervise 
rt without approval 
Anz —State ex rel Sullivan v Burns, 

77 P 2d 215, 51 Anz 384 

(2) The lining of the canal of an 
irrigation district with cement v/ith 
funds furnished by the Federal Pub¬ 
lic Works Administration was a 
“piojecf* within meaning of statute 
requiring irrigation district to pay 
state engineer for services rendered 
on irrigation district “projects" for 
which approval of the state certifl- 
(ation board is requested or to be 
1 equested 

Anz—State ex rel Sullivan v 

Burns, supra 

(3) Whenever the approval of the 
state certification board is required 
for any project involving the con¬ 
struction or improvement of the 
works of an irrigation district, 
whether directly or indirectly, or 
when the law requires the services 
of the state engineer in the investi¬ 
gation and supervision of any ini- 
gation project, it is mandatory that 
the district pay the fee fixed by 
the statute for services performed 
by the engineer 

Anz—State ex rel Sullivan v 
Burns, supra 

Bridging and maintaining canals 
The burden of building bridges 
over the canals of a water control 
and improvement district at inter¬ 
sections with county roads is on the 
district only where such canals were 
dug across roads already laid out 
and opened to public use so as to 
constitute the canal an obstruction 
of the existmg road 
Tex'—Hidalgo County Water Control 
& Improvement Dist No 1 v Hi¬ 
dalgo County, CivApp, 134 SW 
2d 464, error refused. 


Mechanic’s lien 

In the absence of statute, a me¬ 
chanic s lien does not attach to the 
property of an irrigation district 
Colo —Fisher v Pioneei Con&tr Co , 
163 P 851, 62 Colo 538 
Idaho —Storey v Nampa, etc, Irr 
Dist, 187 P 946, 32 Idaho 713 
Or—Twohy Bros v Ochoco Irr 
Dist, 210 P 873, 108 Or 1 

60. Or—Twohy Bios Co v Ochoco 
Irr Dist, supra. 

Gl- Cal—Andrews v Board of Di¬ 
rectors & Treasurer of Modesto 
Iir Dist, 248 P 2d 971, 113 Cal 
App 2d 780 
67 C J p 1321 note 34 
Competitive bids 

(1) Under statute requiring that 
bids be called for before contracts 
for construction of any works 
should be made by irrigation dis¬ 
tricts, legislature intended to limit 
lequirement to works as defined in 
the Water Code, and such statute 
must be read as applying only to 
construction of works to be paid for 
by proceeds from sale of bonds or of 
a limited assessment The multitu¬ 
dinous purchases which irrigation 
districts must make from time to 
time in ordinary transaction of their 
business are excluded from the stat¬ 
ute. 

Cal—^Andrews v Board of Directors 
& Treasurer of Modesto Irr Dist, 
supra. 

(2) Performance of contract of 
irrigation district would not be en¬ 
joined on ground that it violated 
statute requiring competitive bid¬ 
ding, where work was to be paid for 
by bonds or special assessment, 
where statute afforded plaintiff am¬ 
ple opportunity to resist attempt by 
directors to raise money by special 
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assessment or bonds to pay for work, 
and bill disclosed no actual attempt 
or imminent threat thereof 
U S —^Nev-Cal Electric Securities 
Co V Imperial Irr Dist, CCA 
Cal, 85 F 2d 886, certiorari denied 
67 set 493, 300 US 662, 81 L Ed 
871 

(3) Where contract of irrigation 
district not awarded on competitive 
bidding did not recite from what 
fund payment was to be made, there 
was no warrant for assuming that 
statute requiring competitive bid¬ 
ding for work to be paid for hy 
bond issue or special assessment 
would be violated, since it must be 
presumed that board of directors 
would observe the law 

U S —Nev-Cal Electric Securities Co 

V Imperial Irr Dist, supra, 

(4) Other decisions with respect 
to competitive bids see 67 C J p 
1321 note 34 [a] 

62. Colo—^Antero & Lost Park Res¬ 
ervoir Co v Lowe, 194 P 945, 69 
Colo 409—Colorado Irr Const Co 

V Nile Irr Dist, 194 P 609, 69 
Colo. 366 

63 Colo—Colorado Irr Const Co 

V Nile Irr Dist, supra 

64. Colo —Colorado Irr Const Co 

V Nile Iir Dist, supra, 

65. Wash —Eagle Livery & Trans¬ 
fer Co V Lake Chelan Reclamation 
Dist. 283 P 678, 156 Wash 101. 

66. Wash—^Eagle Livery & Trans¬ 
fer Co V Lake Chelan Reclamation 
Dist, supra 

67 Tex—^Fidelity & Deposit Co of 
Maryland v Smith, Civ App, 270 
SW 1071, reversed on other 
grounds, Com App, 280 SW 767. 

67 C J p 1322 note 42. 
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district ,68 but where the bond to a district is a 
statutory bond,69 the claim of all persons con¬ 
templated by the statute is secured under the bond 
after giving preference to the district *^6 a surety, 
in determining his liability to an irrigation district 
after a contractor's default, may deduct the interest 
from the proceeds of the sale of bonds, where such 
proceeds were payable to the contractor A surety 
has been held liable for interest from the date of 
completion of services rendered by a subcontractor 
under a fixed price contract,but with respect to 
a quantum meruit claim, the surety is not liable 
for interest before a judgment is rendered deter¬ 
mining such claim.'^s 

Contracts or agreements after default An agree¬ 
ment between an irrigation district and the contrac¬ 
tor, incorporated after the contractor’s default in 
the surety’s agreement with other contractors, has 
been held to govern the rights of the parties as to 
payment for completion of the work.*^^ A contract 
releasing the surety from all claims, etc, provided, 
however, that if it was finally determined that the 
surety is liable under his bond to subcontractors, la¬ 
borers, or materialmen, then the release should only 
operate as between the surety and the irrigation dis¬ 
trict, has been held to except from the release the 
claims of such persons 

f. Control and Disbursement of Funds General¬ 
ly 

The control and disbursement of the funds of an Ir¬ 
rigation or water storage district are generally regulated 
by statute. 

68. Mont —^Martin v American 

Surety Co of New Tork, 238 P 
877* 74 Mont 43 

69. Tex—Southern Surety Co v W 
B Callahan Const Co, Civ App, 

283 SW 1098, reversed on other 
grounds, Com App , 298 S W 273 

67 C J p 1322 note 44 
70- Tex—Southern Surety Co v W 
E Callahan Const Co * supra 
67 C J p 1322 note 46 

71. XJ S —^American Surety Co of 
New Toik V Cove Irr r>ist, CCA 
Mont, 24 P 2d 18, certiorari denied 
49 set 10, 278 US- 602, 73 L Ed 
531 

72. U S —^American Surely Co of 
New York v Cove Irr Dist, CC 
A Mont, 54 F 2d 197 

73- U S —American Surety Co of 
New York v Cove Irr Dist, supra 

74. US —American Surety Co of 
New York v Cove Irr Dist, C C 
A-Mont, 24 P2d 18. certiorari de¬ 
nied 49 set 10, 278 US 602, 73 
LiBd 631 

75. U S —Cove Irr Dist. v. Amen- 


The control and disbursement of the funds of an 
irrigation or water storage district are generally 
regulated by statute It is within the discretion 
of the directors of an irrigation district to use some 
portion of the money derived from land acquired 
by the district for delinquencies, for running ex¬ 
penses, and their discretion will be upheld when 
such use is necessaryjs Where a statute requires 
the deposit of funds of an irrigation district with 
the county treasurer and regulates the method of 
disbursement, the district has no power to place the 
funds m trust for the benefit of third persons,^^ 
or to disburse them in any manner other than that 
prescribed so Under such a statute a debtor and 
creditor relationship is created by the deposit of 
irrigation district funds with the county treasurer.si 

The directors or officers of an irrigation district 
may revoke or rescind a warrant on the custodian 
of the district funds directing payment of a claim 
against the district,and where the district of¬ 
ficers have stopped payment on warrants after their 
issuance, the custodian of the funds is justified in 
refusing payment,S3 and cannot thereafter be 
compelled by mandamus to pay such warrants S4 
Under a statute authorizing the employment of at¬ 
torneys, etc, It has been held that the officers of a 
district have no authority to pay attorneys from dis¬ 
trict funds for services in defending their right to 
office m quo warranto proceedings, such statute be¬ 
ing applicable only to the protection of rights of 
the district S5 

Bonding cicstodian of funds. The funds of an ir¬ 
rigation district collected by a county treasurers^ 

81. Mont—State ex rel. Blenkner v. 
Stillwater County, 66 P 2d 788, 
104 Mont 387 

County money 

Where county treasurer wrongful¬ 
ly accepted irrigation district war¬ 
rants and delivered to holders of 
those warrants money, such money 
was not that of irrigation district, 
but money belonging to county, and, 
in contemplation of law, money be¬ 
longing to irrigation district re¬ 
mained in county tieasury 
Mont—State ex rel Blenkner v 
Stillwater County, supra 

82. Mont—State v Dilworth, 246 
P 167, 76 Mont 218 

67 C J p 1323 note 55 

83. Mont—State v Dilworth, 258 P 
246. 80 Mont 102 

84 Mont—State v Dilworth, 246 
P 167, 76 Mont 218 
85. Colo—^Ellis V Moses, 230 P 
802, 76 Colo 214 

88. Idaho —^Hurlebaus v American 
Falls Reservoir Dist, 286 P. 698, 
49 Idaho 15S. 


can Surety Co of New York, C C 
A Mont, 42 F 2d 957, certiorari de¬ 
nied 51 set 103, 282 US 891, 75 
LBd 785 

76 us —^Northport Irr Dist v 
Henry Wilcox & Son, CCA Neb, 
131 F2d 113 

67 C J p 1323 note 52 

Payment and collection of bonds and 
other obligations see infra § 330 

77. Cal —Provident Land Corp v 
Zumwalt, 85 P 2d 116, 12 Cal 2d 
365, followed in Provident Land 
Corp V Provident Irr Dist, 85 P 
2d 122, 12 Cal 2d 791 and Provi¬ 
dent Land Corp v Benoit, 85 P 
2d 122, 12 Cal 2d 790 

78. Cal —^Provident Land Corp v 
Zumwalt. 85 P 2d 116, 12 Cal 2d 
365, followed in Provident Land 
Corp V Provident Irr Dist, 85 
P 2d 122, 12 Cal 2d 791 and Provi¬ 
dent Land Corp v Benoit, 86 P 
2d 122, 12 Cal 2d 790 

79. Mont—State v. Dilworth, 268 P 
246, 80 Mont 102 

80. Mont—State v Dilworth, supra 
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or held by a state treasurer^*^ have been held to be 
protected by his official bond, and hence an ir¬ 
rigation district has been held precluded-from ex¬ 
pending money for an additional bond 

Transfer of funds. Under a statute providing 
that any surplus in the construction fund after the 
completion of any project may be transferred to an¬ 
other fund for the redemption of bonds, a direction 
to transfer money from the construction fund be¬ 
fore the completion of a project has been held not 
effective to change the status of the fund with re¬ 
spect to warrants issued against it.^^ 

g. Confirmation of Proceedings 

Confirmation proceedings are special proceedings In 
rem wherein jurisdiction is given courts to render judg¬ 
ment on issues involved in a particular case presented. 

Confirmation proceedings are special proceedings 
in rem,S9 wherein, on proper legal notice, juris¬ 
diction IS given courts to render a valid judgment 
on the issues appropriately involved in the particular 
case presented a statute, authorizing the bring¬ 
ing of special statutory proceedings to determine 
the validity of any prior proceeding of an irrigation 
district, has been held to authorize the directors of 
an irrigation district to bring such a proceeding to 
determine the validity of steps taken to authorize 
the district to contract with the United States 
Written, verified objections to a petition for con¬ 
firmation of irrigation district commissioners* reso¬ 
lution to take over federal irrigation works and 
assess lands for payments may be considered as 
answers, ^2 but objections not denying any aver¬ 
ments of the petition to confirm irngation dis¬ 
trict commissioners’ resolution to take over federal 
irrigation works and assess lands for payments ad¬ 
mit all material averments.^s 


Whether an irrigation district can assess non- 
irrigable lands, not affected by federal water right 
contracts, cannot be considered in a proceeding to 
confirm a resolution to take over federal irriga¬ 
tion works and assess irrigable lands for pay¬ 
ments and objectors to the confirmation of ir¬ 
rigation district commissioners’ resolution to take 
over federal irrigation works and assess irrigable 
lands for payments cannot complain of failure to 
determine in a statutory manner what lands are 
irrigable, there being still time to do so before at¬ 
tempting to levy and collect the tax.^S However, a 
decree confirming irrigation district commissioners’ 
resolution to take over federal irrigation works 
should exempt lands affected by paid-up federal wa¬ 
ter right contracts from assessment for payment of 
cost 

Conclusiveness of decree. Where a petition has 
been presented to the court for confirmation of any 
proceedings of an irrigation district and a decree is 
entered and no appeal is taken, it is final and con¬ 
clusive as to proceedings prior thereto,®*^ unless as¬ 
sailed by a direct attack,^8 or unless it appears from 
the record that the proceedings taken and confirmed 
were taken in such manner that the court was with¬ 
out jurisdiction 

L Actions by or against Irngation Districts 
Generally 

Generally, an Irrigation district may sue and be sued, 
and in such actions general rules apply with respect to 
the pleadings, parties, evidence, trial, etc. 

In some jurisdictions, under the express provi¬ 
sions of the statutes, an irrigation district may sue 
and be sued,l and in such actions defendant may 
assert any defense which he may have,2 but a de- 


87. Idaho —^Hurlebaus v. American 
Falls Reservoir Dist, supra 

88. Mont —State v District Court 
of Thirteenth Judicial Dxst in and 
for Carbon County, 242 P 431, 75 
Mont 132 

89. Keh —Application of French- 
man-Cambndge Irr Dist, 46 KW 
2d 692, 154 Neb 20 

Proceedings in connection with the 
organization of an irrigation dis¬ 
trict as in rem see supra § 319 
( 1 ) 

Issuance and sale of bonds as in 
rem proceeding see infra § 328 

90. Neb —Application of French- 
man-Cambridge Irr Dist, supra 

91. Idaho—^Nampa & Meridian Irr 
Dist V Petrie, 153 P 425. 28 Ida¬ 
ho 227, certiorari dismissed 39 S 
Ct 25, 248 US 154, 63 D Ed 178 

92 Mont —In re Ft Shaw Irr 
Dist. 261 P. 962, 81 Mont. 170. 


93. Mont.—In re Ft Shaw Irr 

Dist, supra. 

94. Mont —In re Ft Shaw Irr Dist, 
supra. 

95. Mont —^In re Ft Shaw Irr Dist, 
supra. 

96. Mont —^In re Ft Shaw Irr 

Dist, supra. 

97. Idaho —^American Falls Reser¬ 
voir Dist V Thrall, 228 P 236, 
39 Idaho 105 

98 Idaho —^American Falls Reser¬ 
voir Dist V Thrall, supra 

99. Idaho —^American Falls Reser¬ 
voir Dist V Thrall, supra 

1. Cal—^Powers Farms v Consoli¬ 
dated Irr Dist, 119 P 2d 717, 19 
Cal 2d 123 

67 C J p 1324 note 74 

Actions relating to bonds see infra 
§ 331 

Liability in tort of an irrigation dis¬ 
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trict generally see infra §5 364, 
865 

Statute construed 

The term "and/or" within statute 
providing that whenever it is claim¬ 
ed that person or property has been 
injured or damaged as result of any 
dangerous or defective condition of 
property under control of irrigation 
district or its officers or employees 
and/or the negligence or careless¬ 
ness of any officer or employee, a 
verified claim for damages shall be 
presented, refers to a claim for dam¬ 
age grounded upon any one of caus¬ 
es enumerated in statute, the term 
"and/or" being commonly defined to 
mean either "and" or "or" 

Cal—^Powers Farms v Consolidated 
Irr Dist, supra 

2. US —Cameron County Water 

Imp. Dist No 8 V De La Vergne 
Engine Co , CCA Tex, 93 F 2d 373 
67 C J. p 1324 note 76. 
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fense that the contracts of an irrigation district are 
ultra vires must be specially pleaded 3 While it has 
been held that a taxpayer or landowner within an 
irrigation district may not, in the absence of fraud,^ 
bring an action for the district against the will, dis¬ 
cretion, and judgment of the officers of the district,^ 
it has also been held that landowners in an irriga¬ 
tion district have a sufficient proprietary interest 
to entitle them to sue to restrain the dissipation of 
the district's property,® and to recover an amount 
unlawfully expended where the district officers have 
refused to compel its restitution,*^ and that injunc¬ 
tion will lie in favor of a landowner to restrain the 
officers from entering into an ultra vires agree¬ 
ment ® The performance of a contract entered into 
by an irrigation district will not be enjoined, how¬ 
ever, where adequate relief is afforded the peti¬ 
tioner by statute,® or where the work has been 


substantially if not entirely completed by the dis¬ 
trict so that an injunction would be a futile pro¬ 
ceeding 

A water improvement district is entitled to a de¬ 
cree directing the cancellation of a note which was 
issued by the district for the purchase of machinery 
where such note is unenforceable because it was 
issued contrary to constitutional and statutory pro¬ 
visions requinng voters' approval of the note,^^ but 
the seller of the machinery in such case is en¬ 
titled to the possession of the machinery and he is 
also entitled to recover the reasonable rental value 
thereof for the period within the statute of limita¬ 
tions ^2 

The rules applicable in civil actions generally ap¬ 
ply m actions by or against an irrigation district 
with respect to the pleadings,^3 as well as with 


Want of power or illegrallty i 

Where water improvement district 
had issued note for purchase price 
of machinery contrary to constitu¬ 
tional and statutory provisions re¬ 
quiring: taxpayers’ approval, or sale 
or exchang-e of bonds, seller’s com¬ 
plete performance of contract did not 
prevent district, in suit upon note, 
from setting up defense of want of 
power to enter into contract oi il¬ 
legality of its terms, and seller 
could not recover on note from im¬ 
provement district upon basis of a 
quantum meruit 

XT S —Cameron County Water Imp 
Dist No 8 V De La Vergne E3n- 
gine Co, supra 
loaches 

Rights of claimants, who ren¬ 
dered services to irrigation district 
between nineteen and thirty years 
prior to commencement of the action, 
and who made no previous effoits to 
collect for the services rendered, 
will not be enforced without consid¬ 
ering the effect such enforcement 
will have in promoting justice, and 
where decrees quieting tax deed ti¬ 
tles to more than half the land in 
the irrigation district had been en¬ 
tered, plaintiffs could not enforce 
their claims against the land in the 
irrigation district 

Colo—In re Bent County, Colo Irr 
List, 272 P2d 996 
Defense not available 
Where lease of airport by irriga¬ 
tion district to individual for rental 
of $1 a year was void ab initio, pas¬ 
sage of time did not validate the 
lease, and hence statute of limita¬ 
tion was not available as defense to 
action to cancel lease 
Cal—Allen v Hussey, 225 P 2d 674, 
101 CalApp2d 467 

3. Idaho —Jensen v Boise-Kuna 
Irr Dist. 269 P.2d 756, 76 Idaho 
133 


4. Colo—^Antero & Lost Park Res¬ 
ervoir Co V Lowe, 194 P 945, 
69 Colo 409 

5 Colo —Anlero & Lost Park Res¬ 
ervoir Co V Lowe, supra 

67 CJ p 1324 note 77 

6 Ariz—Post V Wright, 289 P 
979, 37 Aiiz 105 

7 . Or—Young v 6ard, 277 P 1005, 
129 Or 534 

8. Cal —Danley v. Merced Irr 
Dist, 226 P 847, 854, 66 Cal App 
97 

9. US—Nev-Cal Electric Securities 
Co V Imperial Irr List, CCA 
Cal, 85 F 2d 886, certiorari denied 
67 set 493, 300 US 662, 81 L 
Ed 871 

10. US—Nev-Cal Electric Securi¬ 
ties Co V Imperial Irr List, su¬ 
pra 

Mmlmam wage scale 

Performance of contract for con- ] 
struction and election of Diesel en¬ 
gine for irrigation district would 
not be enjoined on ground that fail¬ 
ure to contain minimum wage scale 
and maximum hour provision violat¬ 
ed state statute, where foundation 
work and other construction had al¬ 
ready been substantially completed 
U S —^Nev-Cal Electric Securities 
Co V Imperial Irr List, supra 

11. U S —Cameron County Water 
Imp List No 8 V De La Vergne 
Engine Co, CCA Tex, 93 F2d 
373 

Express or implied contract 

Where issuance of note by water 
improvement district for purchase 
price of machinery had not been au¬ 
thorized by an election, as required 
by Constitution, seller could not re¬ 
cover purchase price upon express 
contract, since contract had been en¬ 
tered Into in violation of positive 
rule of law, and no recovery there- 
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Of can be had on an implied con¬ 
tract, since parties should not be 
allowed to do indirectly what they 
are prohibited from doing directly 
U S —Cameron County Water Imp 
Dist No 8 V De La Vergne En¬ 
gine Co, supra 
Exchange or sale of bonds 
Where bonds voted by water im¬ 
provement district were neither ex¬ 
changed for machinery purchased by 
district nor sold and proceeds used 
in purchasing machinery, voting of 
bonds including an item for “engine 
pumps, etc,’’ did not entitle seller 
to recover on note issued by district 
for purchase money, in absence of 
any election authorizmg issuance of 
note 

U S —Cameron County Water Imp 
Dist No 8 V De La Vergne En¬ 
gine Co, supra 

12. U S —Cameron County Water 
Imp Dist No 8 V De La Vergne 
Engine Co, supra 

13. Colo—Zimmerman v Hinder- 
hder, 97 P 2d 443, 105 Colo 340 

67 C J p 1326 note 81 
Complaint or petitloxi held insnf- 
hcient 

(1) Petition in proceeding by 
bondholders’ committee to compel 
officers of irrigation district to ob¬ 
tain deeds to lands in district alleg¬ 
edly sold for failure to pay assess¬ 
ments, which failed to state facts 
relative to assessment, sale, and oth¬ 
er proceedings pertaining to prop¬ 
erty involved, hut merely alleged 
general compliance with Irrigation 
District Act, was insufficient 

Cal —^Noble v Provident Irr Dist, 
61 P2d 896, 10 Cal App 2d 284 

(2) Under statute providing that 
any “claim" against irrigation dis¬ 
trict must be presented to district 
board for allowance or rejection, 
“claim.’’ includes a claim against dis- 
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trial,instiuctions,i7 verdict,'^® judgment, 19 and 


respect to the parties to the actions,and evi- 


dence.is Also such rules apply 

trict on asserted tort liability and, 
in absence of such allegation, com¬ 
plaint was insufficient and it could 
not be presumed that any evidence 
with respect to such fact was ad¬ 
mitted at triai 

Wash —^Hamilton v Kiona-Benton 
Irr Dist, 276 P 2d 5S3, 45 Wash 
2d 544 

Clause of action stated 

(1) In action by owner of stor¬ 
age reservoir for alleged unlawful 
acts of defendant officials in connec¬ 
tion with reservoir and water rights 
decreed thereto, allegation that of¬ 
ficials refused to deliver water to 
plaintiff’s reservoir when water was 
available to her under her decree 
after all prior appropriations were 
supplied stated a cause of action 
Colo—Zimmerman v Hinderlider, 97 

P2d 443. 105 Colo 340 

(2) In action by owner of stor¬ 
age reservoir for alleged unlawful 
acts of defendant officials in con¬ 
nection with her reservoir and wa¬ 
ter rights decreed thereto, allega¬ 
tion that defendant officials opened 
headgates of plaintiff’s reservoir and 
emptied reservoir of water lawfully 
accumulated therein stated cause of 
action 

Colo —^Zimmerman Hinderlider, 

supra, 

(3) Petition of reclamation dis¬ 
trict alleging that directors of dis¬ 
trict, and officers of defendant coun¬ 
ties, were uncertain as to their 
rights, powers, and duties under Rec¬ 
lamation Act, and that defendants 
and others who owned property with¬ 
in district claimed that act was un¬ 
constitutional, and that district was 
not legally organized, and that coun¬ 
ty officers would not collect taxes 
levied or perform other duties re- 
■quired of them by act until their 
lights had been judicially determin¬ 
ed, stated a cause of action under 
I>eclaratory Judgments Act and also 
under Reclamation Act 

-N^'eb —Nebraska Mid-State Reclama¬ 
tion Dist V Hall County. 41 N W 
2d 397, 152 Neb 410 

Cause of action not stated 

(1) Complaint which alleged that 
Directors and Treasuier of Irriga¬ 
tion District had purchased and paid 
tor three laige electrical transform¬ 
ers Without advertising for bids, but 
failed to allege that the equipment 
purchased came within definition of 
word “works” as defined in the stat¬ 
ute requiring advertisement for 
bids, failed to state a cause of ac¬ 
tion 

Cal—^Andrews v Board of Directors 
Ss Treasurer of Modesto Irr Dist 
248 P2d 971, 113 Cal App 2d 780 


With respect to | 

(2) A cause of action for failure 
of defendant officials to compile for 
plaintiff the exchange and stoiage 
records kept by defendants, and for 
failure of defendants to permit plain¬ 
tiff to have access to such records, 
failed to state a cause of action, 
where it was not charged that de¬ 
fendants refused to peimit plaintiff 
access to any records, the keeping 
of which was required by law, and 
it was not alleged that any legal du¬ 
ty rested upon defendants to fur¬ 
nish plaintiff with compilations re¬ 
quested 

Colo—Zimmerman v Hinderlider, 
97 P2d 443, 105 Colo 340 
Proof 

(1) Under statute providing that 
any claim against irrigation district 
must be presented to district court 
for allowance or rejection, claim 
must be presented to board before 
action thereon is commenced against 
district, and fact of filing of such 
claim must be alleged and proved 
Wash —Hamilton v Kiona-Benton 

Irr Dist, 276 P 2d 583, 46 Wash 
2d 544 

(2) In action to recover for mer¬ 
chandise sold to water improvement 
district, pleadings, disclosing that 
merchandise was sold for purpose 
of operating irrigation system and 
to defray ordinary maintenance and 
operation expenses, and that mer¬ 
chandise consisted of temporary in¬ 
stallments “in a vam attempt” to 
make certain of lands within dis¬ 
trict irrigable, entitled seller to in¬ 
troduce proof that obligation in¬ 
curred by district was for mainte¬ 
nance of irrigation system installed 
in district and not for installment 
or extension of system 

Tex—^Western Metal Mfg Co of 
Texas v Cameron County Water 
Imp Dist No 8, Civ App, 105 S 
W 2d 700, error dismissed 

Neb—^Nebraska Mid-State Rec¬ 
lamation Dist V Hall County, 41 
NW2d 397, 152 Neb 410 

Service on property owners 
In action by reclamation district 
in which many thousands of resi¬ 
dents and property owners were lo¬ 
cated, for an adjudication that the 
Reclamation Act was constitutional, 
and for judicial confirmation of or¬ 
ganization of district, and acts of 
district, and for determination of 
rights, status, and duties of dis¬ 
trict, it was not necessary for dis¬ 
trict to make all property owners 
defendants and serve them person¬ 
ally with process 

Neb—Nebraska Mid-State Reclama¬ 
tion Dist. V Hall County, supra 

15. Tex—Brady v. Hidalgo County 
Water Control & Improvement 
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Dist No 12, Com App, 91 S W 2d 
1058, 127 Tex 123 
67 C J p 1325 note 82 
Weight and snfflciency 

(1) In employee’s action to recov¬ 
er salary from water control and 
impiovement district evidence was 
held sufficient to support finding that 
district, acting through its board of 
directors, lawfully incurred obliga¬ 
tions, entitling employee to recov¬ 
ery. 

Tex—Brady v. Hidalgo County Wa¬ 
ter Control & Improvement Dist 
No 12, Com App, 91 S W 2d 1058, 
127 Tex 123 

(2) Evidence that defendant wa¬ 
ter improvement district refused, or 
threatened to refuse, to sign a com¬ 
mitment of bonds of plaintiff district 
which defendants controlled unless 
plaintiff district executed a con¬ 
tract, and that directors of plaantiff 
district under fear of losing an R 
P C loan, signed contract, was in¬ 
sufficient to show “duress” so as to 
justify setting aside the contract 
Tex—Cameron County Water Imp 

Dist No 1 V Cameron County 
Water Imp Dist No 15, Civ App, 
134 SW2d 491 

(3) Other evidence see 67 CJ p 
1325 note 82 [b] 

16. Idaho—^Eldndge v Black Can¬ 
yon Irr Dist, 43 P 2d 1052, 55 
Idaho 443 

Questions for juiy 
Whether aingation district super¬ 
intendent who struck farm employee 
during altercation over waste water 
being emptied into irrigation ditch 
was acting within scope of employ¬ 
ment so as to render district lid^ble 
for injuries, and whether he acted 
in self-defense 

Idaho—Eldndge v. Black Canyon 
Irr Dist, supra 

17. Tex—^Peyton Creek Irr Dist v 
White, Civ App, 230 SW 1060 

67 CJ pl325 note 83 

18. Tex—^Peyton Creek Irr Dist v 
White, supra 

67 C J p 1325 note 84. 

19. Tex—Peyton Creek Irr. Dist v 
White, supra. 

67 C J p 1325 note 85 
Decree not judgment for money 
Decree of district court listing 
plaintiffs as creditors of irrigation 
district and approving a proposed 
bond issue to be issued by the dis¬ 
trict, which decree was not recorded 
until approximately 18 years later, 
did not amount to a judgment for 
payment of money in favor of plain¬ 
tiffs who had rendered services to 
the irrigation district prior to entry 
of the decree 

Colo—In re Bent County, Colo Irr 
Dist, 272 P 2d 995, 
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With respect to subsequent review by an appel¬ 
late tribunal ^0 

§ 322, Bonds and Other Obligations 

Particular questions relating to bonds and other 
obligations of irrigation districts are discussed infra 
§§ 323-331 

Examine Pocket Parts for later cases 
§ 323. - Preliminary Proceedings 

Preliminary proceedings necessary to an election, and 
issuance of bonds by an irrigation district depend on ap¬ 
plicable statutory provisions. 

The proceedings that must be taken preliminary 
to an election and issuance of bonds by an irnga- 
tion district depend on the statutory provisions rela¬ 
tive thereto Under the various statutory pro¬ 
visions m the different jurisdictions, it has been 
held that the officers of an irrigation district as a 


preliminary to the issuance of bonds, or an election 
thereon, must formulate a general plan for the pro¬ 
posed construction,make an estimate of the 
amount of money which will be required, based on 
some definite plan for the construction of works 
or for the acquisition and distribution of a wa¬ 
ter supply, 23 declare the necessity of funds there¬ 
for,24 and file a map and list of tracts of land m 
the district 25 Suits to validate the securities is¬ 
sued by a water improvement district are in the 
nature of proceedings in rem, and the judgments 
entered therein are binding on all property within 
the district and on all persons owning property 
therein 26 

Elechon While the legislature, having plenary 
power over irrigation districts, may permit them to 
issue bonds without any election,27 the statutes gen¬ 
erally provide for an election and the details con¬ 
nected therewith 2S Thus, in calling an election 


20 ND—In re Heart River Irr 
Dist, 47 NW2cl 126, 77 N D 827 
Trial de novo 

The statute authorizing* appeal to 
distiict court from any order, act, 
or decision of board of irzigation 
district and providing that appeal 
shall be heaid de novo is mandatory 
that the cause be tried de novo in 
the district court, and district court 
should not determine questions sub¬ 
mitted for Its decision on record 
made before the board, but on the 
evidence actually produced at its own 
hearing 

ND—In re Heai t River Iir Dist, 
supra 

21. Cal —Montecito County Water 
Dist V Doulton, 224 P. 747, 193 
Cal 398 

67 C J p 1325 note 86 

22. Idaho —Gem Irr Dist v John¬ 
son, 115 P 924, 20 Idaho 29. 

67 C J p 1325 note 87 

23. Wash —Board of Directors of 
Horse Heaven Irr Dist v Mineah, 
192 P 997, 112 Wash 326 

67 C J p 1325 note 88 

24. Or —Board of Directors of 
Payette-Oregon Slope Irr Dist v 
Peterson, 149 P 1051, 76 Or 630 

67 C J P 1326 note 89 

25. Ariz —^Day v Buckeye Water 
Conservation & Drainage Dist , 237 
P 636, 28 Ariz 466 

67 C J p 1326 note 90 

26. Tex —Zavala-Dimmit Counties 
Water Imp Dist No 1 v Hays, 
153 SW2d 463, 137 Tex 338 

27. Cal —El Dorado Irr Dist v 
Browne, 13 P 2d 921, 216 CaL 269 

Corrent revenues 

(1) Under Texas law, if a water 
control improvement district issues 
an obligation to be paid out of cur¬ 
rent revenues or out of revenues not 


derived from special taxes on the 
property in the district, the pro¬ 
posal to create indebtedness is not 
required to be submitted to the vot¬ 
ers for approval 

US—Texas Agr Ass’n of Edmbui? 
V Hidalgo County Water Control & 
Improvement Dist No 1, C C A 
Tex, 125 P 2d 829, certiorari de¬ 
nied 63 set 35, 317 US 643, 87 
L Ed 518, rehearing denied 63 S 
Ct 199, 317 US 709, 87 L Ed 565 

(2) Under statute creating con¬ 
servation and reclamation district, 
directors of district could issue 
bonds of district secured only by 
current revenues thereof for any of 
purposes named in statute, without 
approval thereof by voters of dis¬ 
trict 

Tex—San Jacinto River Conserva¬ 
tion and Reclamation Dist v Sell¬ 
ers, 184 SW2d 920. 143 Tex 328 
Statute not applicable 
The statute authorizing irrigation 
district board to contract with Unit¬ 
ed States for construction, operation 
and maintenance of irrigation work 
necessary under Federal Reclamation 
Act after submitting contiact to dis¬ 
trict electors for approval does not 
apply to contract for purchase of 
district’s bonds and grant of money 
to district by federal government 
Wyo —^In re Greybull Valley Irr 
Dist, 76 P2d 339, 62 Wyo 479, 
followed in Brewer v Greybull 
Valley Irr. Dist, 76 P 2d 351, 62 
Wyo 613, rehearing denied 77 P 
2d 617, 62 Wyo 479 

28. U S —^Northport Irr Dist v 
Henry Wilcox & Son, C C A.Neb, 
131 F 2d 113 

Xudebteduess 

(1) Under constitutional provision 
relating to water improvement dis¬ 
tricts, the word “indebtedness” as 
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used in provisions empowering leg¬ 
islature to authorize such indebted¬ 
ness, but requiring approval of vot¬ 
ers of a district, has no technical 
or special meaning attributable to 
the word “debts” as used in consti¬ 
tutional provision pertaining to cities 
and towns, but has a bioad signifi¬ 
cance as covering all enforceable ob¬ 
ligations which may be incurred re- 
gaidless of the conditions of their 
payment or time in which they may 
be payable and all debts or obliga¬ 
tions created for improvements or 
maintenance 

Tex—Brown County Water Improve¬ 
ment Dist No 1 V Austin Mill & 
Grain Co, 138 S W 2d 523, 135 Tex 
140 

(2) V^ieie water improvement dis¬ 
trict voted bonds for construction 
of dam but did not vote on tax to 
pay current and maintenance ex¬ 
penses of district, such maintenance 
tax which under Constitution was a 
lien on property assessed for pay¬ 
ment thereof was void under consti¬ 
tutional provision requiring authori¬ 
zation by qualified property taxpay¬ 
ing voters of district for the incur¬ 
ring of any “indebtedness” against 
a reclamation district 

Tex—Brown County Water Improve¬ 
ment Dist No. 1 V Austin Mill & 
Gram Co, supra. 

(3) One of the dominant purposes 
of the constitutional provision pro¬ 
hibiting Legislature from authoriz¬ 
ing issuance of any bonds or pro¬ 
viding for any indebtedness against 
any reclamation district, except with 
the approving vote of the qualified 
propel ty tax paying voters of such 
district was to prevent the burden¬ 
ing of property with tax liens, ex¬ 
cept with the approval of the tax¬ 
payers themselves, formally ex- 
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the directors or officers must specify in a general 
way the purpose for which the bonds are to be 
sold,29 and the question of the proposed bond issue 
must be submitted to the electors at a special elec¬ 


tion, held on such notice as the statute requires,30 
and conducted in the manner prescribed by law 
The officers of the district must then canvass the 
result of the election,22 and if the required major- 


pressed in an election for that pur^ 
pose 

Tex —^Brown County Water Improve¬ 
ment Dist Ko 1 V Austin Mill & 
Grain Co, supra- 
lutenm honds 

(1) Interim bonds of water im¬ 
provement district create no addi¬ 
tional indebtedness against the dis¬ 
trict so as to require a vote of the 
taxpayers under the Constitution, hut 
are incidental to construction bonds 
so that authorization of construction 
bonds by -voters is also authorlza- 
-tion of interim bonds to extent pro¬ 
vided by statute 

Tex—State ex rel Abney v. Miller, 
128 SW.2d 1134, 122 Tex. 498 

(2) Interim bonds issued by water 
control and improvement district 
pursuant to statute without proposi¬ 
tion upon which bonds were to be 
issued having been first submitted 
to voters of the district as required 
by the constitution are void 

Tex—^Miller v State ex rel Abney, 
CivApp, 155 SW2d 1012, error 
refused 

(3) That voters of water control 
and improvement district approved 
indebtedness to be evidenced by five 
million five hundred thousand dollars 
construction bonds and issuance of 
five hundred fifty thousand dollars 
interim bonds under then existing 
law did not authorize issuance of 
one million ene hundred fifty thou¬ 
sand dollars interim bonds under 
statute subsequently enacted 

Tex—Miller v State ex rel Abney, 
supra. 

lUEaan-tesiauce tax 

Where water improvement district 
voted bonds for construction of dam 
but did not vote on maintenance 
tax, such maintenance tax and the 
statutes on which it was based were 
void under constitutional provision 
requiring authorization by voters of 
all indebtedness which was to be 
paid out of taxes 

Tex—^Austin Mill & Grain Co v ' 
Brown County Water Improvement 
Bist. ISTo 1, CivApp, 128 S W 2d 
829, affirmed Brown County Water 
Improvement Dist. No 1 v Austin 
Mill & Grain Co, 138 S W 2d 523, 
135 Tex 140 

29. Or—Board of Directors of Med¬ 
ford Irr Dist V Hill, 190 P 957, 
96 Or 649 

67 aJ p 1326 note 93 

30. Cal—^Modesto Irr. Dist v Tre- 
gea, 26 P 237, 88 Cal 334, error 
dismissed 17 S Ct 62, 164 US 179, 
41 LEd 395 

67 C.J P 1326 note 94. 


Proposltioiis voted on 

<1) The constitutional provision 
that legislature shall not authorize 
issuance of any bonds or provide 
for any indebtedness against any 
reclamation district unless first sub¬ 
mitted to and adopted by taxpaying 
voters of such district, not only in¬ 
hibits any provision for indebted¬ 
ness against any such district, but 
also prevents authorization for is¬ 
suance of any bonds unless the prop¬ 
osition upon which the bonds are 
to be issued is first adopted by the 
voters 

Tex—Miller v State ex rel Abney, 
CivApp, 155 SW2d 1012, error 
refused 

<2) The act requiring provision for 
levy of ad valorem taxes sufficient 
to pay water control and improve¬ 
ment district bonds before issuance 
of such bonds, and authorizing such 
districts to levy and collect special 
assessments against lands benefited 
by improvements, may be considered 
as part of proposition voted on at 
district election to authorize issu¬ 
ance of bonds 

Tex —^Ikloore v Mavenck County 
Water Control and Improvement 
Dist No 1, CivApp, 162 S W 2d 
1009, error refused, certiorari de¬ 
nied 63 set 993, 318 US 790, 87 
LEd 1156 

(3) A deed of trust executed by 
Texas Water Power Control District 
to secure indebtedness was not in¬ 
valid on ground that election held 
did not authorize the trust deed 
where proposition submitted to vot¬ 
ers was comprised in one question 
which included execution of the 
mortgage, and majority voted in fa¬ 
vor of issuance of bonds “in con¬ 
formity with the question submit¬ 
ted “ 

U S —^Borron v El Paso Nat Bank 
of El Paso, CCA Tex, 133 P2d 
698 

Surrender of Twnds 
Where holders of bonds of Texas 
water control improvement district, 
who refused to accept plan for re¬ 
financing obligations of district 
through Reconstruction Finance Cor¬ 
poration which involved scaling down 
of district’s obligations, entered into 
agreement to surrender bonds for 
cash together with not© of district, 
and, with knowledge of bondholders, 
district obtained money to make the 
cash payment from Reconstruction 
Finance Corporation and gave orig¬ 
inal bonds as collateral for loan, 
the note was invalid on ground that 
it created an “indebtedness” against, 
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district without vote of the ppople 
as required by Texas constitution 
U S —Texas Agr Ass’n of Edinburg 
v Hidalgo County Water Control 
& Improvement Dist No 1, C C A 
Tex, 125 F 2d 829, certiorari de¬ 
nied 63 set '35, 317 US 643, 87 
L Ed 618, rehearing denied 63 S 
Ct 199, 317 U S 709, 87 L Ed 665 

Bonds payable out of taxes 

(1) The constitution authorizing 
creation of conservation dustncts re¬ 
quires an election by voters to au¬ 
thorize bonds payable out of taxes, 
but not if the bonds are payable 
solely out of property revenues 

U S —Borron v El Paso Nat Bank 
of El Paso, CCA Tex, 133 F 2d 
698 

(2) If an obligation is issued by 
a Texas water and improvement dis¬ 
trict to be paid out of taxes to be 
levied in the future, the proposition 
requires approval of voters in con¬ 
formity with Texas constitution 

U S —Texas Agr Ass’n of Edinburg 

V Hidalgo County Water Control 
Improvement Dist, No 1, C C A 

Tex, 125 F2d 829, reversing 36 F 
Supp 314, certiorari denied 63 S 
Ct 35. 317 US 643. 87 L Ed 618, 
rehearing denied 63 S Ct 199, 317 
US 709, 87 LEd 665 
Tex —^Austin Mill & Grain Co v 
Brown County Water Improve¬ 
ment Dist, CivApp, 128 SW2d 
829 

Blquidatlon of bonds 

A water control improvement dis¬ 
trict, organized under Texas law for 
purpose of aiding farmers in the 
district by supplying water and oth¬ 
er improvements, has right to issue 
bonds and levy taxes on the prop¬ 
erty in the district for purpose of 
paying interest and creating sinking 
fund for ultimate liquidation of 
bonds, provided the proposition is 
isubmitted to and approved by tax¬ 
payers of district in an election held 
for that purpose 

U S —Texas Agr Ass'n of Edinburg 

V Hidalgo County Water Control 
& Improvement Dist No. 1, CCA 
Tex, 125 F 2d 829, certiorari de¬ 
nied 63 set 35. 317 US 643, 87 
LEd 518, rehearing denied 63 S 
Ct 199, 317 US 709, 87 D Ed 566. 

31. Neb —^Baltes v Farmers* Irr. 
Dist, 83 NW, 83, 60 Neb 310 

67 C J p 1326 note 95, 

32. NM—Davy v McNeill, 240 P, 
482, 31 NM 7 

67 C J. p 1326 note 96. 
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|ty33 of the qualified electors^^ validly voters the is¬ 
suance of the bonds, the directors or officers of the 
district are required to prepare and issue them as 
discussed in § 325. 

An agricultural improvement district cannot is¬ 
sue refunding bonds without a vote by the electors 
of the district authorizing such action, although the 
amount of the indebtedness is not increased, where 
by statute such vote is required 36 

§ 324. - Form, Requisites, and Validity 

a. In general 
b Validity 
c. Warrants 

a. In G-eneral 

The statutes creating and regulating Irrigation dis¬ 
tricts generally provide for the issuance, form, and execu¬ 


tion of bonds. Refunding bonds need not be made pay¬ 
able serially because the original bonds were so payable. 

Statutes creating and regulating irrigation dis¬ 
tricts generally provide for the issuance, form, and 
execution of bonds,37 and the power to issue bonds 
may be necessarily implied in the power to borrow 
money and pledge security bonds for that purpose, 38 
provided, always, that the general credit of the 
state IS not pledged 39 The laws in force when 
bonds are issued become a part of the bonds, just 
as much as if they were incorporated in them,49 
but this does not limit the legislature's power to 
provide for a subsequent method of payment not 
impairing the bondholder’s existing rights,41 and 
to authorize the district and bondholder to enter 
into a subsequent agreement relative to the bonds.43 
The construction given such statutes by the courts 
measures the obligations of irrigation districts and 
of the property owners therein 43 


33 N M —Davy v McNeill, supra. 

67 C J p 1326 note 97 

34 Tex —^Roberts v Epperson, Civ 
App, 288 S W 595 

67 C J p 1327 note 98 

35 Tex —Roberts v Epperson, su¬ 
pra 

67 C J p 1327 note 99 

36 Anz —Reichenberger v Salt 
River Project Agrr Improvement 
& Power Dist, 150 P 2d 758, 61 
Anz 465. 

S7. US —^Divide Creek Irr Dist v 
Hollingrsworth, CCAColo, 72 P 
2d 859, 96 ALR 937 
67 C J p 1327 note 2 
Coufftitiitioiial regnlremeiLt 

(1) A Statute creating” and vali¬ 
dating a water control and improve¬ 
ment district and validating a bond 
issue recited therein was suflacient 
to meet constitutional requirement 
with reference to issuance hy district 
of land purchase notes sued upon, 
provided that it were shown that 
property was purchased and debt 
incurred under authorization of bond 
election referred to in statute 

Tex—^Willacy County Water Control 
and Improvement Dist No 1 v 
Nelson. Civ App, 108 SW2d 271 

(2) Water control and improve¬ 
ment district bonds, as well as con¬ 
tracts providing for use of funds 
■derived from district's sale of water 
for purpose of retiring its bonded 
indebtedness, were held valid and 
binding, in absence of constitutional 
provision prohibiting such use of 
funds 

Tex—Moore v Maverick County Wa¬ 
ter Control and Improvement Dist 
No 1, Civ App, 162 SW2d 1009, 
error refused, certiorari denied 63 
set 998, 318 US 790, 87 L Ed 
1156. 


Statute held not unconstitutional 
Statute authorizing director of 
conservation and development to is¬ 
sue collateral trust bonds for pur¬ 
pose of borrowing money, to select 
security for bonds, to hypothecate 
and pledge security so selected, and 
to borrow money on such terms and 
rate of interest and over such period 
of time as he may see fit, was held 
not unconstitutional 
Wash—State ex rel Banker v Yelle, 
48 P2d 673, 183 Wash 380 

38. Wash—State ex rel Banker v 
Telle, supra 

39. Wash—State ex rel Banker v 
Telle, supra. 

40. Cal —May v Board of Directors 
of El Camino Irr Dist, 208 P 2d 
661, 34 Cal 2d 125—Moody v Prov¬ 
ident Irr Dist, 85 P 2d 128, 12 
Cal 2d 389 

Mont—State ex rel Malott v Cas¬ 
cade County, 22 P 2d 811, 94 Mont 
394 

67 C J p 1327 note 3 
Reclamation districts 

(1) The law m force under which 
reclamation district bonds are issu¬ 
ed enters into and becomes a part 
of the contract between the district 
and the bondholders 
Cal—Sutter Basin Corp v. Brown, 
263 P2d 649, 40 Cal 2d 325, cer¬ 
tiorari denied Brown v Sutter 
Basin Corp, 74 S Ct 71, 346 US 
856, 98 L Ed. 369—^Rand v Bossen, 
162 P2d 457, 27 Cal 2d 61 

Reclamation Dist No 108 v 
Gibson, 147 P 2d 80, 63 Cal App 2d 
311—Copeland v Raub, 97 P 2d 
859, 36 Cal App 2d 441—Kentfleld 
V Reclamation Board, 31 P 2d 431, 
137 Cal App 676—Hershey v. Cole, 
20 P2d 972, 130 Cal App 683 
N.T —^McCormack v Houston, 191 
P.2d 569, 84 Cal App 2d 665, cer- 
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tiorari denied 69 S Ct 138, 335 U 
S 868, 93 LEd 412 
(2) So the rights of reclamation 
district bondholders are measured 
by the statute or other law hy vir¬ 
tue of which the bonds are issued 
Cal—^McCormack v Houston, 191 
P2d 569, 84 Cal App 2d 665, cer¬ 
tiorari denied 69 SCt 138, 335 U 
S 868, 93 LEd 412 
Interim bonds 

Where construction and interim 
bonds of water improvement district 
were approved by voters at time 
when statute authorized interim 
bonds up to ten per cent of unsold 
construction bonds and to mature 
within five years, interim bonds for 
a greater amount and for longer 
term were invalid notwithstanding 
they were within an amendment to 
the statute which became effective 
before the bonds were issued, such 
amendment being applicable only to 
bonds voted after its effective date 
Tex —State ex rel Abney v Miller, 
128 S.W2d 1134, 133 Tex 498 

41. Cal —^Moody v Provident Irr 
Dist, 85 P2d 128, 12 Cal 2d 389 

42 Cal —^Moody v. Provident Irr 
Dist, supra 

43. U S —Divide Creek Irr Dist v 
Hollingsworth, CCA Colo, 72 F 
2d 859, 96 ALR 937 

Tax remission 

That part of statute authorizing 
San Jacinto River Conservation and 
Reclamation District to use taxes 
remitted to counties within district 
for purpose of paying debts of dis¬ 
trict only upon approval of commis¬ 
sioners* courts of such counties had 
reference to general tax remission 
act by which legislature attempted 
to remit to all counties of state a 
portion of state ad valorem tax, and 
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The provisions of the statutes as to the form, 
execution, etc, of such bonds must be substantially 
complied with,^^ such as provisions relating to 
voters’ approval, signatures,^® date of issue, 
certification or registration,^8 time of validation, 
and time of maturity Under some statutes the 
officers of an irrigation district are authorized to 
make binding recitals in the bonds to the effect 
that they have been regularly issued,and bonds 
or other obligations of an irrigation district may 
contain a provision that the collection of principal 


and interest shall be made by the county officers, 
and when such condition is indorsed on the obliga¬ 
tion, it IS irrevocable until such indebtedness is 
paid 

Contact for sale of bonds Where district irriga¬ 
tion officers possessed interest in the district's con¬ 
tract for sale of bonds, such interest invalidated the 
entire sale of bonds under the contract, and not 
merely the bonds which the district officers acquired 
under such sale,53 and this is so whether or not the 


did not intend that district should 
secure approval of commissioners* 
courts of counties before funds do¬ 
nated directly to district by state 
could be pledged to secure payment 
of bonds issued by district 
Tex—San Jacinto River Conseiva- 
tion and Reclamation Dist v Sel¬ 
lers, 184 SW2d 920, 143 Tex 328 

44^ Cal —Stowell v. Rialto In 
r>ist, 100 P 248, 155 Cal 215 
67 C J p 1327 note 4, 

Contract to puzcliaffe bonds 

(1) Irrigation district commission¬ 
ers* contract for purchase of dis- 
trict*s bonds and grant of money to 
distiict by federal government was 
not ultra vires, in view of commis¬ 
sioners* statutory power to borrow 
money and issue bonds, contract pro¬ 
vision that bonds should be payable 
fiom and secured by exclusive first 
pledge of district's assessments, 
which are inferior to general taces 
under statute, and provisions declar¬ 
ing conditions precedent to such pur¬ 
chase and grant not being contraiy 
to statute nor unfair as matter of 
law 

Wyo —In re Grevbull Valley Irr 
Dist, 76 P2d 339, 62 Wyo 479, 
followed in Brewer v Gi eybull 
Valley Irr Dist, 76 P 2d 351, 62 
Wyo 513, rehearing denied 77 P 
2d 617, 52 Wyo, 479 

(2) Provisions of contract for 
purchase of irrigation district's 
bonds and grant of money to district 
by federal government that district 
should convey certain numbers of 
acre-feet of storage capacity in its 
reservoir to named person for use 
on place outside district’s boundaries 
were not illegal 

Wyo—In re Greybull Valley Irr 
Dist, 76 P2d 339. 52 Wyo 479 
followed in Brewer v Greybull 
Valley Irr Dist, 76 P 2d 351, 52 
Wyo 613, rehearing denied 77 P 
2d 617, 62 Wyo 479 

(3) A provision of contract for 
purchase of irrigation district's 
bonds and grant of money to dis¬ 
trict by federal government that 
district agreed to rotation of water 
including exchange of stored foi 
stream flow, for any irrigation sea¬ 
son requested by landowners, was 


not in derogation of state law re¬ 
quiring permits for such rotation 
Wyo—In le Greybull Valley Irr 
Dist, 76 P2d 339, 52 Wyo 479 
followed in Brewer v Greybull 
Valley Irr Dist, 76 P 2d 351, 52 
Wyo 613, rehearing denied 77 P 
2d 617, 62 Wyo 479 

(4) Statute amending laws gov¬ 
erning iriigation district bond elec¬ 
tions and carrying emergency clause 
was held not repealed by general 
statute enacted at same session of 
legislature, and hence mandamus to 
compel state conservation and de¬ 
velopment director to accept and 
pay for bonds issued in conformity 
with formei but not latter statute 
would be granted 

Wash—State ex rel Wenatchee 
Heights Reclamation Dist of Che¬ 
lan County V Banker, 37 P 2d 1115, 
179 Wash 343 

45. U S —Cameron County Water 
Imp Dist No S V De La Veigne 
Engine Co, CCA Tex, 93 P2d 
373 
Not© 

"Where note issued by water im¬ 
provement district for purchase of 
machinery was unenforceable be¬ 
cause it was issued contrary to con¬ 
stitutional and statutory provisions 
requiring voters* approval for issu¬ 
ance of bonds, and machinery pur¬ 
chased had been tendered to seller, 
improvement district and indorser of 
note were entitled to decree direct¬ 
ing cancellation of note and surren¬ 
der of bonds of district pledged to 
secure indorsement 
U S —Cameron County Water Imp 
Dist No 8 V I>e La Vergne En¬ 
gine Co, supra 

^6. U S —^Wright V. East Riverside 
Irr Dist, Cal. 138 P 313, 70 C 
CA 603, certiorari denied 26 S Ct 
756, 200 US 619, 50 LEd 623 
67 C J p 1327 note 5 

47. Idaho —Turner v Roseberry 
Irr Dist, 198 P 465, 33 Idaho 746 
67 C J p 1327 note 6 

48 Anz —In re Verde River Irri¬ 
gation and Power Dist Bonds, 296 
P 804, 37 Anz 580 

67 CJ p 1328 note 7. j 
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I 49- Anz —^In re Verde River Irriga¬ 
tion and Power Dist Bonds, supra 
67 CJ p 1328 note 8 
50 Cal —Stowell v Rialto Irr 
Dist, 100 P 248, 155 Cal 215 
67 C J p 1328 note 9 
Note invalid 

If provision is not made for pay¬ 
ment on note executed by water 
and improvement district at the time 
the note is given, the note is “ultra 
vires,** and invalid 

US—Texas Agr Ass'n of Edinburg 
V Hidalgo County Water Control 
& Improvement Dist No 1, C C 
A Tex, 125 F 2d 829 

51. US—Shelton v Gas Securities 
Co, Colo, 239 P 653. 152 CCA 
487, certiorari denied 37 S Ct 652, 
244 US 654. 61 LEd 1373 

Recital of regularity of issue as es¬ 
topping district from asserting in¬ 
validity see infra subdivision b of 
this section 

52. Idaho—^American Palls Resei- 
voir Dist V Thrall, 228 P 236, 39 
Idaho 105 

53 Cal —City of Los Angeles v 
Watterson, 48 P 2d 87, 8 Cal App 
2d 331 

Competant majority of board of 
directors of irrigation district did 
not accept bid for purchase of dis¬ 
trict bonds, where director who cast 
deciding affirmative vote had inter¬ 
est in bid 

Cal —City of Los Angeles v. Watter¬ 
son, supra 
Acquisition of bonds 

Irrigation district officers who 
agreed with parties submitting bids 
that officers should have portion of 
bonds at price paid by bidders, and 
who actually acquiied some of bonds, 
had interest in district's contract 
awarding sale of bonds to bidders, 
so that sale was void 
Cal —City of Los Angeles v Wattei - 
son, supra 

Betum of purchase money 

Where sale of irrigation bonds was 
void because district officers were 
parties to agreement for submission 
of bid for bonds and so had an in¬ 
terest in district’s contract accept¬ 
ing bid, and money paid on purchase 
was never received by district, but 
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officers derived any benefit from the sale.54 

Refunding bonds The right or power of an ir- 
iigation district to refund outstanding bonds is 
unqualified, save only that it shall be exercised in 
the manner provided by statute The issuance of 
refunding bonds by a water control improvement 
district does not create a new indebtedness within 
the constitutional piovision requiring submission to 
voters of question concerning the creation of an 
indebtedness ^6 Where the power is thus exercised, 
the result is binding on all persons, it being a pro¬ 
ceeding in rem, provided the proceedings are fol¬ 
lowed or supplemented by a judicial order of ap¬ 
proval and confirmation Extending the due date 
of refunding bonds issued by an irrigation district 
without a vote of the qualified electors of the dis¬ 
trict does not render them invalid as violative of 
a constitutional requirement that the indebtedness 
of any subdivision of the state must be retired with¬ 
in a lesser period 58 Where refunding bonds are 
authorized and issued by an irrigation distnct, it has 
been held that they need not be made payable 
serially because the original bonds were so pay- 
able,59 and refunding bonds made a charge on the 
entire irrigation district have been held not invalid 
because authorized to be sold to repay only pait 
of the outstanding bonds of a former levee district,50 
or because land which was not a part of the levee 


district will be liable to assessment for the payment 
of the refunding bonds, where such land will be 
benefited by the levee protection work already con¬ 
structed as expressly found by the legislature 

A provision in interest coupons, detached from 
an irrigation district's refunding bonds, for con¬ 
tingent interest in addition to fixed interest, with an 
express recital that the bondholder assents to all 
provisions of the refunding plan, constitutes an 
integral part of the coupon holder's contract, al¬ 
though he disclaims any right to contingent inter¬ 
est 52 

b. Vahdity 

The validity of bonds of an irrigation district, as far 
as the action of the electors is concerned, depends on the 
situation as it existed at that time, and such district may 
be estopped to question the validity of the bonds. 

The validity of bonds of an irrigation district, 
as far as the action of the electors is concerned, 
depends on the situation as it existed at that time,®3 
and where owners of land in the district at the time 
the bonds were issued did not question the validity 
of the bonds within the time provided by statute, 
such bond issue was regarded as valid While an 
innocent purchaser of water control and improve¬ 
ment district bonds holds them free of consequences 
of defects not apparent on the face of the record, he 
takes them with all their disclosed imperfections ®5 


was misappropriated by officers, 
maxim that he who seeks equity 
must do equity, did not require dis- 
tiict to return money paid on pur¬ 
chase price as condition to recovery 
on bonds 

Cal—City of Lios Angeles v Wat- 
terson, supra 

54. Cal —City of Los Angeles v 
Watterson, supra. 

55. Wash—In re Petition of Board 
of Directors of Columbia Irr 
Di&t, 48 P2d 648, 183 Wa&h 426 

Assessments contrary to contracts 
That bond refunding proceedings 
by irrigation district contemplated 
levying of assessment on land con¬ 
trary to outstanding contracts, which 
were unauthorized by law, whereby 
landowners might pay indebtedness 
on their separate and individual 
lands, and free themselves from 
bonded indebtedness, could not qual¬ 
ify right of district to issue refund¬ 
ing bonds, since such right was un¬ 
qualified except as to necessary pro¬ 
cedural steps 

Wash—In re Petition of Board of 
Directors of Columbia Irr Dist, 
supra. 

'Xien 

Where agricultural improvement 
•district Issued refunding bonds to 
replace a portion of bonds Included 


in first of three prior bond issues, 
refunding bonds were properly plac¬ 
ed on a parity with unrefunded 
bonds of first bond issue by making 
them a first lien on district’s prop¬ 
erty, and provision giving them such 
status, which was prior to lien of 
second and third bond issues, did 
not violate statute providing that 
hen foi bonds of any issue should 
be a preferred lien to that of any 
subsequent issue 

Ariz —^Reichenberger v Salt River 
Pro 3 ect Agr Improvement & Pow¬ 
er Dist, 150 P2d 758, 61 Ariz 
465 

56. US —Texas Agr Ass’n of Edin¬ 
burg V Hidalgo County Water 
Control & Improvement Dist No 
1. CCATex, 125 F 2d 829, cer¬ 
tiorari denied 63 S Ct 35, 317 US 
643, 87 L Ed 518, rehearing denied 
63 set 199, 317 US 709, 87 L 
Ed 565 

57. Wash—In re Petition of Board 
of Directors of Columbia Irr 
Dist, 48 P2d 648, 183 Wash 425 

58. Idaho —Marsing v Gem Irr 
Dist, 48 P2d 1099, 56 Idaho 29 

59- Cal —Mulcahy v, Baldwin, 15 
P2d 738, 216 Cal 517 

60. Cal —^Palo Verde Irr Dist v 
Seeley, 245 F 1092, 198 Cat 477. 
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61. Cal —^Palo Verde Irr Dist v- 
Seeley, supra 
67 C J p 1328 note 14 

62 US —Getz v Nevada Irr. Dist, 
CCA Cal, 112 P2d 496. 

63. Ariz—In re Verde River Irri¬ 
gation and Power Dist Bonds, 296 
P 804, 37 Ariz 580. 

Bonds held valid 

Tex —Moore v Maverick County Wa¬ 
ter Control and Improvement Dist 
No 1, CivApp, 162 SW2d 1009. 
error refused, certiorari denied 63 
set 993, 318 US 790, 87 L Ed 
1156 

64 Mont —Krueger v Morns, 107 
P2d 142, 110 Mont 559 
Bnemption from lien of bonds 

Where owners of land in irriga¬ 
tion district at time bonds of dis¬ 
trict were issued did not question 
validity of bonds within time pro¬ 
vided by statute, and took no pro¬ 
ceedings to assert exemption of lands 
m district purchased at delinquent 
tax sale from lien of the bonds, bond 
issues would be regarded as valid 
Mont—Krueger v Morris, supra. 

65. U S —^Holderman v Hidalgo 

County Water Control and Im¬ 
provement Dist No. 12, CCA Tex , 
142 F 2d 792. 
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The exclusion of certain lands from the district 
after an election authorizing bonds has been held 
not to affect their validity So, too, the agreement 
of district officers reducing a bond issue under a re¬ 
vised estimate below the amount authorized has 
been held not to render the remaining bonds in¬ 
valid,®'^ and the validity of bonds is not affected by 
the failure of the treasurer of the bond fund to 
make a valid sale of lands against which delinquent 
payments are chargeable The fact that bonds, 
by reason of a provision inserted therein, are pay¬ 
able at a place outside of the state has been held 
not to render them invalid 

Estoppel to assert invalidity While an irriga¬ 
tion district has been held not estopped to question 
the proceeding by which its bonds were issued by re¬ 
citals m the bond that such proceedings were reg¬ 
ular, unless the officers executing the bonds had law¬ 
ful authority to make the recitals and to make them 
conclusive,"^® where the officers have such authority 
the district is estopped to question the validity of 
the proceedings,"^^ especially as against an innocent 
purchaser for value Also, where the bonds is¬ 
sued were regular in form, duly authorized, and 
negotiable, the district is estopped to deny that 
the bonds represented valid charges against the 
district although the act of the district board m 
accepting a conditional bid for the bonds was ultra 
vires and although the purchasers of the bonds were 
charged with notice of the limitation of the power 


of the board An irrigation district, however, by 
paying interest on void bonds has been held not to 
estop Itself to assert that the bonds are illegal 

Validating statutes. In some jurisdictions vali¬ 
dating statutes have been enacted with respect to 
bonds of irrigation districts 75 Such statutes are 
most frequently applied where there has been an 
entire failure to follow the procedure specified in 
a statute,7® or where there has been an irregular or 
defective compliance with such procedure,77 or 
where proceedings have been taken in the absence 
of any legislative authority.78 Thus, such statutes 
have been held to cure the invalidity of bonds be¬ 
cause of issuance at a place not authonzed,79 or in 
the absence of a proper petition,^® or because the 
judgment confirming the bonds was never entered 
m the minutes of the court,®! or the meetings of 
the irrigation commissioners were not held within 
the district,®2 or the bonds were sold for less than 
is required,®® and the curative effect of such validat¬ 
ing statutes has been held not removed by the re¬ 
peal of such validating statutes where the repealing 
statute expressly provided that it should not operate 
on, or in any manner impair, irrigation districts 
which had been organized and incurred indebtedness 
pursuant to the previous statutes ®^ 

The comprehensive language of validating stat¬ 
utes, however, does not cure a fraud perpetrated 
in the sale of bonds,®® so that such statutes although 


Approval of voters 

The principle of scaling of bonds 
applies to bonds whose only defect 
IS that in issuing them debt limits 
have been exceeded and the princi¬ 
ple operates to cure that defect by 
scaling the bonds back to the al¬ 
lowed amount, but the principle is 
not available to holder of water con¬ 
trol and improvement district bonds 
which were legal and valid only if 
authorized by vote, but which were 
issued without a vote 
ITS—^Holderman v Hidalgo Coun¬ 
ty Water Control and Improvement 
Dist KTo 12, supra 

66 Ariz—In re Verde River Irri¬ 
gation and Power Dist Bonds, 296 
P 804, 37 Ariz 6S0 

67. Ariz—^Mitchell v Power, 255 P 
481, 32 Anz 1 

68. Cal —Balding v. Eich, 7 P 2d 
1073, 120 CalApp 491 

69. hTev—In re Lovelock Irr Dist, 
273 P 983, 61 Nev 216 

67 C J p 1328 note 20 

70 US —Shelton v Gas Securities 
Co, Colo, 239 P 663, 152 CCA 
487, certiorari denied 37 S Ct 652, 
244 US 664, 61 LEd 1373 

71- US —Divide Creek Irr Dist v 


Hollingsworth, CCAColo, 72 P 
2d 859, 96 ADR 937 
67 C J p 1329 note 23 
72 US—Divide Creek Irr Dist v 
Hollingsworth, supra. 

Defenses not available 
Where irrigation district bonds, 
in conventional form, contained 
promise, for value received, to pay 
bearer face thereof with interest, re¬ 
ferred to statute authorizing issu¬ 
ance and recited performance of all 
conditions precedent to lawful issue, 
district could not assert against in¬ 
nocent purchaser for value that 
bonds were issued improvidently or 
for unauthorized purpose or that 
contractor to whom they were Issued 
failed to perform his agreement 
U S —Divide Creek Irr Dist v Hol¬ 
lingsworth, supra. 

73. Cal —Meyerfeld v South San 
Joaquin Irr Dist, 45 P 2d 321, 3 
Cal 2d 409 

74. Neb—Paxton Irr Dist v Con¬ 
way, 142 NW 797, 94 Neb 205 

75. Statntes held constatatioiLal 
State laws validating irrigation 

distijct bonds, as construed by the 
state supreme court, have been held 
constitutional 


U S —Judith Basin Land Co v Fer¬ 
gus County, CCAMont, 60 F 2d 
792, followed in Welch v Fergus 
County, 60 F2d 795 

76. Cal —City of Los Angeles v> 

Watterson, 48 P2d 87, 8 Cal App. 
2d 331 

77 Cal —City of Los Angeles v. 

Watterson, supra. 

78 Cal —City of Los Angeles v, 

Watterson, supra 

79. US —Judith Basin Land Co v* 

Fergus County, CCAMont, 60 F 
2d 792, followed in Welch v. Fer¬ 
gus County, 60 F2d 795 

80. Mont—State v. Board of Com’rs 
of Fergus County, 285 P 932, 86 
Mont 595 

81. Mont—State v Board of Com’rs 
of Fergus County, supra 

82. Mont—State v Board of Com'rs 
of Fergus County, supra 

83. Mont—State v Board of Com’rs 
of Fergus County, supra 

84. Mont—State v Board of Comers 
of Fergus County, supra 

85. Cal —City of Los Angeles v. 
Watterson, 48 P,2d 87, 8 CalAppw 
2d 331. 
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legalizing-, ratifying, confirming, and validating 
proceedings leading up to the sale of irrigation dis¬ 
trict bonds and making bonds binding obligations of 
the district were held not to validate the district’s 
sale of bonds under a contract in which the district 
officers had an interest and which was void under 
a statute providing a penalty in case district of¬ 
ficers were interested in contracts awarded by the 
board 

c. Warrants 

An irrigation district, although a de facto body, may 
be liable on valid warrants issued by it. 

An irrigation district, organized after the county 
board was induced to believe that the law was com¬ 
plied with, has been held a body corporate de facto 
and liable on valid warrants issued by it;^^ but an 
irrigation district is not liable on warrants which are 
void, such as warrants for a lump sum, based on a 
single demand, only part of which the officers were 
authorized to allow,warrants issued in payment of 
salaries to its members where the officers had no 
right to employ such members for the work for 
which compensation is claimed, warrants issued 
for services of an attorney in defending the right 
of officers to their office,or warrants issued by 
the officers prior to a levy and at a time when no 
funds existed against which a levy could be made 
Where, however, warrants of an irrigation district 
are issued in pa 3 nnent of obligations for which the 
district is liable, they have been held valid in the 
hands of an innocent holder, although the motive for 
issuing them was wrongful.^ 2 Interest-bearing war- 
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rants to defray organization expense have been held 
notes and bonds within a statute which authorized 
irrigation commissioners to borrow money for the 
payment of any indebtedness they may have law¬ 
fully incurred, and to secure it by notes or bonds 
However, the issuance of such warrants to defray 
expenses of preliminary work and attorney fees in 
the organization of an irrigation district, before an 
assessment for the district had been levied, may be 
unauthorized 94 

§ 325. - Issuance, Disposition, and Pro¬ 

ceeds 

In issuing its obligations, an irrigation district must 
proceed according to the statutes relative thereto, and in 
some jurisdictions statutes have been enacted authoriz¬ 
ing irrigation districts to refund their bonded indebted¬ 
ness. 

In issuing Its obligations, an irrigation district 
must proceed according to the statutes relative 
thereto 95 Unless a statute specifies the time for 
the issuance of the bonds,96 the time of issuance 
rests in the sound discretion of the officers of the 
district,97 and it has been held that the directors of 
an irrigation district may sell bonds in such quan¬ 
tities as may seem desirable,9S delay in acting not 
nullifying the action of the electors in authorizing 
the bond issue99 or depriving them of authority to 
issue the bonds,l and if the amount raised proves to 
be insufficient, there may be a further bond issue 
for the completion of the works 2 Under some stat¬ 
utes, authority for the sale of bonds must be found 
in both the resolution of the officers of the district 
and the vote of the district ^ 


88. Cal—City of Los Angreles v i 
Watterson, supra 

87 US —Draver v Greenshields & 
Everest Co. CCANeb, 29 F 2d 
552 

Negotiability of warrants see infra 
§ 329 

88 Cal —Ser-Vis v Victor Valley 
Irr Dist, 214 P 223. 190 Cal 732 

89. Colo —Interstate Trust Co v 
Steele, 173 P 873. 65 Colo 99 

90. Colo—Ellis V. Moses. 230 P 
802, 76 Colo 214. 

91. Neb—Elliott v Calamus Irr 
Dist, 236 NW 96, 120 Neb 714 

67 C J p 1329 note 38 

92. Colo —Interstate Trust Co v 
Steele. 173 P 873, 65 Colo 99 

93- Wyo —In re Bear River Irr 
Dist, 65 P2d 686, 61 Wyo 343 

94. Wyo —In re Bear River Irr 
Dist, supra 

95. Or —^Redmond Realty Co. v 
Central Oregon Irr. Dist, 12 P 2d 
1097, 140 Or 282—Carlco v Cry¬ 
stal Dist Improvement Co, 250 
P 745, 119 Or 629. 


Construed as whole 

State statutes providing for issu¬ 
ing of bonds by irrigation district 
must be construed as a whole 
U S —In re Imperial Irr Dist, D C 
CaJ, 10 P Supp 832, reversed on 
other grounds, CCA, Southern 
Sierras Power Co v Imperial Irr 
Dist, 86 P2d 1019, rehearing de¬ 
nied 87 F2d 365 
TTneiiiilvocal method 
Where at time of authorization, 
sale, and issuance of bonds of irri¬ 
gation district, statute provided a 
complete and unequivocal method of 
incurring an indebtedness by issue 
of bonds and of raising money in 
payment thereof, such method was 
a measure of power of district board 
Cal —^Meyerfeld v South San Joa- 
QUin Irr Dist, 45 P 2d 321. 3 Cal 
2d 409 

96. Neb —^Baltes v Farmers’ Irr 
Dist, 83 NW 83, 60 Neb 310 

97. Ariz—^In re Verde River Irri¬ 
gation and Power Dist Bonds, 296 
P 804, 87 Ariz. 680. 

67 C J P 1329 note 42. 
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98. Idaho—Turner v Roseberry 
Irr Dist, 198 P 465, 33 Idaho 
746 

As work progresses 

Bonds authorized for purpose of 
constructing large irrigation project 
which it will require several years 
to complete need not be issued all 
at one time, but may be issued as 
demands for work may require 
Tex—^Baugham v Willacy County 
Water Control & Improvement 
Dist No 1. CivApp, 112 SW2d 
318, error refused 

99. Idaho —Turner v Roseberry 
Irr Dist, 198 P 465. 33 Idaho 746 

1. Idaho.—Turner v, Roseberry Irr. 
Dist, supra 

2. Idaho —Pioneer Irr Dist v, 
Campbell, 77 P 328, 10 Idaho 1S9. 

Or—^Hall V Hood River Irr Dist, 
110 P 405, 67 Or 69 

3 . xJS—^Madera Irr Dist v. Miller 
& Lux, CCACal, 47 F 2d 61. 

67 C J. p 1S29 note 47 
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Where, after a confirmatory judgment, super¬ 
visors reduced the number of directors to conform 
to the petition for organization, the remaining di¬ 
rectors have been held authorized to sell such 
bonds and it has been held that bonds already 
executed by officers of a district may be negotiated 
by their successors in office without reexecution ^ 
The bonds must be sold in the manner directed by 
the statutes,6 as, for instance, after publication of 
notice,*^ on sealed bids,® for cash,^^ at par,io or for 
full value,It and an irrigation district has been 
held without authority to employ a broker to sell 
the bonds,or to grant an option for the sale of 
the bonds,12 but in other jurisdictions as to water 
control and improvement districts the rule is other¬ 
wise 

Under the statutes in some junsdictions, the bonds 
themselves may be used, instead of the proceeds of 
their sale, in acquiring propertyi^ or in constructing 
the works of the district,although under other 
statutes it has been held that bonds may not be is¬ 
sued for construction work*^*^ The proceeds from 
the sale of bonds can be used in acquiring property 
or constructing the system of works,and for the 
collection of drainage waters and seepage water 
and storing it for the irrigation of land, ^9 but not for 
salaries or expenses of management ,20 or for cer¬ 
tificates of another irrigation district entitling the 
holders to a certain amount of water ,21 and 
after an election authorizing the issuance and sale 


of bonds for one purpose, the board of directors 
of an irrigation district cannot abandon the pur¬ 
pose stated in the order calling the election and 
sell the bonds to finance a totally different pur¬ 
pose 22 The fact, however, that the proceeds from 
the sale of bonds were used for an unauthorized 
purpose has been held not to affect the rights of the 
bondholders 22 Bonds and interest coupons issued 
by an irrigation district aie not general obligations 
of the irrigation district, but they are special obliga¬ 
tions for local improvements payable out of moneys 
produced by special assessments against the lands 
within the district benefited, 2 ^ and such bonds are 
subject to a statutory piovision that m no case 
should any land be taxed for irrigation purposes 
which from any natural cause cannot be cultivated 2^ 
Destruction of bonds. Where part of the bonds 
voted was used for the construction of a system 
and the plans became impractical, whereupon the 
district acquired another system, it has been held 
that the remainder of such bonds may be de¬ 
stroyed,26 and the finding of the officers of the dis¬ 
trict that it was not necessary to sell the remaining 
bonds need not be in writing unless required by 
statute ,27 and where all the electors voted unani¬ 
mously in favor of destroying the bonds, it has been 
held that no substantial rights of the district or 
property owners or electors therein were affected 
by irregularities in the calling or holding of the 
election, or in destrojnng the bonds 2^ 


4 . Aii 2 —Mitchell v Power, 255 P 
481, 32 Ariz 1 

5. Mont ^O’Neill v Yellowstone 
Irr Dist, 121 P 283, 44 Mont 492 

e. Cal—^Hugrhson v. Crane, 47 P 

120, 115 Cal 404 

7. Or —^Hughson v. Crane, supra— 
Board of Directors of Payette- 
Oregon Slope Irr Dist v Peter¬ 
son, 14$ P 1051, 7$ Or 630 

67 C J p 1330 note 51. 

8. Cal —Hughson v. Crane, 47 P 

120, 115 Cal 404 

Utah —Booneville Irr Dist v Rine, 
195 P 204, 57 Utah 306 

9. Wash —Kinkade v Witherop, 69 
P 399, 29 Wash 10 

10 Tex —^White v Pahring, Civ 
App, 212 SW 193 
67 C J p 1330 note 54 

11. U S —American Surety Co of 
New York v Cove Irr Dist, CC 
A Mont, 24 P 2d 18, certiorari de¬ 
nied 49 set. 10, 278 US, 602, 73 
LEd 531 

67 C J p 1330 note 66. 

ISL. Idaho—^Hartert v Snake River 
Valley Irr, Dist., 277 P. 429, 47 
Idaho 535. 


13 Or—Young v Card, 277 P 
1005, 129 Or 634 
67 C J p 1330 note 57 

14. Tex —Camp Maverick County 
Water Control and Improvement 
Dist No 1, Civ APP, 107 SW2d 
1014, error dismissed 

Where buyer waived option to 
buy bonds of water improvement 
district and later purchased bonds 
of district under another arrange¬ 
ment, assignee of person who would 
have been entitled to commission if 
option contract had been exercised, 
could not recover commission where 
no fraud or collusion between buy¬ 
er and district was shown and find¬ 
ing of jury that option was waived 
was not attacked 

Tex—Camp Maverick County Water 
Control and Improvement Dist No 
1, supra 

15. Cal—Stowell v Rialto Irr 
Dist, 100 P 248, 155 Cal 216 

67 C J p 1330 note 69 

16. Neb—Baltes v Parmers* Irr 
Dist, 83 NW 83, 60 Neb 310 

67 C J p 1330 note 60 

17. U S —^Rialto Irr Dist v Cheel- 
is. Cal, 246 P 308, 159 CCA 38— 
Rialto Irr Dist v Stowell, Cal, 
246 P 294, 159 CCA 24 
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18 Cal—Hughson v. Crane, 47 P 
120, 115 Cal 404 

67 C J p 1330 note 62 

19. Idaho —Bissett v Pioneer Irr 
Dist, 120 P 461, 21 Idaho 98 

20. Cal—Hughson v. Crane, 47 P 
120, 116 CaJ 404 

67 C J p 1330 note 64 

21. Cal —Stimson v Alessandro 
Irr Dist, 67 P 496, 1034, 135 Cal 
389 

22. Or—^Board of Directors of Med¬ 
ford Irr Dist v. Hill, 190 P 957, 
96 Or 649 

67 G J p 1331 note 66 

23. Colo —Carter v Badger Irr 
Dist, 235 P 376, 77 Colo 101 

24. US—^Denver-Greeley Valley 

Irr Dist V McNeil, CCA Colo, 
106 P2d 288 

25. U S —Denver-Greeley Valley 

Irr Dist V McNeil, supra 

26. Cal —La Mesa, Lemon Grove & 
Spring Valley Irr Dist v Halley, 
239 P 719, 197 Cal 50 

27 Cal—La Mesa, Lemon Grove & 
Spi mg Valley Irr Dist v Halley, 
supra 

28. Cal—La Mesa, Lemon Grove & 
Spring Valley Irr Dist v Halley, 
supra 
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Reclamahon district Reclamation district bonds 
constitute a contract between the property owners 
of the district and the bondholders Money in a 
reclamation district bond fund is not property of 
the state or district but it is part of a trust fund 
held for the benefit of the bondholders ^0 

Refunding bonds In some jurisdictions statutes 
have been enacted authorizing irrigation districts to 
lefund their bonded indebtedness, including the total 
debt ansing from the original bond issue,and it 
has been held that the legislature may constitutional- 
ly32 provide a plan for the authorization and is¬ 
suance of refunding bonds different from that pro- 
\ided for the issuance of other bonds of an ir¬ 
rigation district 33 The holders of irrigation district 
bonds who approved a refunding plan and who ex¬ 
changed their bonds for refunding bonds, reciting 
that they were issued under, and subject to the re¬ 
funding plan, were bound by all the provisions of the 
plan and by the modification of the interest rate 
effected pursuant thereto, and such holders could 


not obj'ect that the modification and approvals there¬ 
of were unauthorized.^^ An irrigation district, 
caused to be organized by a water users associa¬ 
tion under statute, was authorized to issue bonds to 
refinance association by paying off bonds which the 
association had issued to finance structures actually 
engaged in, and necessary to, proper irrigation of 
the lands of the district 35 

Warrants, Under some statutes it has been held 
that the officers of an irrigation district, in the ab¬ 
sence of a levy, are without authonty to issue war¬ 
rants for any purpose 36 

§ 326. - Security 

Under statutes in some jurisdictions the holders of 
bonds of irrigation districts have a continuing^ general 
lien on lands or property within the district, but not on 
the irrigation system or its physical property. 

In some junsdictions, under the statutes relat¬ 
ing to irngation districts, the holders of bonds of 
an irngation distnct have been held to have a 
continuing,37 general33 lien39 on the lands or prop- 


29. Cal —Sutter Basin Corp v 

Blown, 253 P 2d 649, 40 Cal 2d 
235, certiorari denied Brown v 
Sutter Basin Corp, 74 S Ct 71, 
846 US 355, 98 L Ed 369 

30 Cal —Sutter Basin Corp v 

Brown, 253 P 2d 649, 40 Cal 2d 235, 
certioiari denied Brown v Sutter 
Basin Corp, 74 S Ct 71, 346 US 
855, 98 LEd 369. 

31. Idaho —Emmett Irr Dist v 
McNish, 220 P 409, 38 Idaho 241 
67 C J p 1331 note 72 
Asrncaltnral improvement distnct 
Ariz—^Reichenberg-er v Salt River 
Project Agr Improvement & Pow¬ 
er Dist, 160 P2d 758, 61 Anz 465 
Beclamation district 

(1) Where refunding: bonds issued 
by reclamation district expressed no 
right to have reserve funds set up. 
but such reserves were thereafter 
set up in order to secure loan repre¬ 
sented by the bonds from Recon¬ 
struction Finance Corporation pui- 
suant to a subsequent statute au- 
thonzing their establishment, reserve 
funds as to persons who thereafter 
acquired the refunding bonds from 
corporation were a gratuity, and 
they could not complain that with¬ 
drawal of funds from such reserves 
by district constituted impairment 
of obligation of the bond contract 
Cal —McCormack v, Houston, 191 P 

2d 569, 84 CalApp2d 665, certiorari 
demed 69 S Ct 138, 336 U.S 868, 
93 LEd. 412. 

(2) Also although reserves were 
thereafter set up in order to secure 
the loan pursuant to a subsequent 
statute authorizing their establish¬ 
ment. subsequent curative acts could 


not have effect of adding to bond 
contract the requirement of setting 
'ip reserves 

Cal—McCormack v Houston, supra 

(3) Where statutory provision un¬ 
der which holders of refunding bonds 
issued by reclamation district relied 
upon to establish their right to re¬ 
quire district to create reserve funds 
contained no provision as to any 
speciflc amount which district was 
required to retain in reserve funds, 
even if statute required creation of 
reserve funds, a proposed transfer 
of approximately fifteen thousand 
dollars from reserve funds to regu¬ 
lar bond funds, leaving in the re¬ 
serve fund approximately fifty-three 
thousand dollars, would not infringe 
rights of bondholders 

Cal—^IVIcCormack v Houston, supra 

(4) One of purposes of statute 
authorizing issuance of refunding 
bonds by a reclamation district was 
to provide for payment of post ma¬ 
turity interest on all bonds by a 
regular and systematic scheme 
which may well be advantageous to 
the governmental agency 

Cal—Irvine v Reclamation Dist 
No 168, 150 P2d 428, 24 Cal 2d 
468 

32 Cal—^Mulcahy v Baldwin, 15 P 
2d 738, 216 Cal 617 

33. Cal —Mulcahy v. Baldwm, su¬ 
pra 

67 C J p 1331 note 74 

34. Cal—In re Livingston, 76 P 2d 
1192, 10 Cal 2d 730. 

Statute construed 

(1) The statute providing for issu¬ 
ance of irrigation district refunding 
bonds and approval of modifications 
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of refunding plans manifests intent 
to clarify former statutes by clearly 
authorizing modification of refunding 
plans, and became effective when 
signed by governor on May 4, 1937, 
under emergency clause, and hence 
validated modification which was sub¬ 
mitted to bondholders Jan 1, 1937, 
approved by securities commission 
June 22, and approved by special 
election August 11 
Cal—In re Livingston, supra, 

(2) Where irrigation district bonds 
originally bore five and one-half per 
cent interest and refunding bonds 
bore four per cent fixed interest and 
one and one-half per cent contingent 
interest, further change reducing fix¬ 
ed interest to three per cent and in¬ 
creasing contingent interest to two 
and one-half per cent was a “modifi¬ 
cation" of refunding plan, as author¬ 
ized by such refunding plan, and was 
valid 

Cal —In re Livingston, supra 

35. Anz—Reichenberger v Salt 
River Project Agr Improvement 
and Power Dist, 70 P 2d 452, 60 
Anz 144, 

36. Neb —^Elliott v Calamus Irr 
Dist, 236 NW 95, 120 Neb 714 

67 C J p 1331 note 75 

37. U S —Beck v Otero Irr Dist, D 
CColo , 60 F2d 961. 

38. Idaho —^American Falls Reser¬ 
voir Dist V Thrall, 228 P 236, 39 
Idaho 105 

67 C J p 1331 note 78. 

39. Mont—State v, Marshall, 62 P- 
268, 20 Mont. 610 

67 C J p 1331 note 79, 

Time lieu arises 

Irrigation district bonds are gener- 
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erty within the distnct,^® but not on the Irriga¬ 
tion system or the physical property of the dis¬ 
trict Such lien has been held not defeasible by 
the transfer of the irrigation system^2 on the dis¬ 
solution of the district,43 or by the foreclosure of 
certificates of delinquency in some cases ,44 nor 
is the lien affected by the failure of the bond 
fund treasurer to enforce payment or to make a 
valid sale of lands delinquent in payments 45 Else¬ 
where, It has been stated that the statute governing 
irrigation districts manifests an intent to secure the 
bonds by the proceeds of the land in the district,45 
although the bonds themselves are not a hen on 
the land.4'7 

Statutory provisions making an irrigation dis¬ 
trict bonds a first and prior hen on all lands with¬ 
in the district become a part of the bondholders’ 


contract with the district as if such provisions 
were incorporated in the bonds 48 

Mortgage Where the statutes so provide, the 
bonds of an irrigation distnct may be secured by a 
mortgage on the lands of the district 49 A mort¬ 
gage executed by a water power control distnct to 
secure a loan from a government agency may make 
available the security for the debt, but any provi¬ 
sions that go beyond that, especially m dispossess¬ 
ing the district’s directors of their functions should 
be invalidated, and if ambiguous, should be enforced 
only m a manner to preserve and apply the secu¬ 
rity 50 

Taking away security. County commissioners 
have been held powerless to deprive irngation dis¬ 
tnct bondholders of their security, either by a 
resolution abating taxes, or by excluding lands from 


al obligations of district, payable out 
of special assessments to be levied 
upon property in district, so that 
when such assessments are regularly 
levied In accordance with statutory 
provisions, they become a lien 
against the specific real property 
against which they are assessed from 
and after October 1 in the year in 
which they are assessed 
Neb —Garden County v Schaaf, 17 
NW2d 874, 145 Neb 676 

Statotes held oonstitational 

Statutes authorizing water power 
control districts to execute a lien on 
property of district to secure bonds 
m addition to taxes laid for their 
payment are constitutional 
U S —Borron v El Paso Nat Bank of 
El Paso, CCA Tex, 133 F 2d 698 

^'Special assessment liens” 

Irrigation district bond, bond inter¬ 
est and warrant liens are “special 
assessment liens" and not “blanket 
liens *’ 

Colo—^Alpha Corporation v Denvei- 
Greeley Valley Irr Dist, 132 P 2d 
448, 110 Colo 179 

40- Colo —Burners v Board of 

Com'rs of Garfield County, 184 P 2d 
144, 117 Colo 67 

Mont —Krueger v Morris, 107 P 2d 
142, 110 Mont 559 
67 C J p 1331 note 80 

General obligation of district 
Where statute authorized forma¬ 
tion of irrigation districts and issu¬ 
ance of bonds by them, but provided 
no method for apportionment of the 
debt on lands within the district, 
bonds purporting to be obligation of 
district, unenforceable against any 
particular land or property, although 
a lien against all lands in the dis¬ 
trict, expressly providing for annual 
levy of tax on all lands, with speci¬ 
fied exceptions, to pay principal and 
interest of ail bonds, were held gen¬ 


eral obligation of district and not 
merely a lien on lands in the district 
U S —Judith Basin Irr Dist v Mal- 
ott, CCA Mont, 73 F 2d 142, 97 
ALR 504 

Ijieii on entire property of district 
Mont—^Krueger v Morns, 107 P 2d 
142, 110 Mont 559 
ConstitatioiLal provision 

Under provision empowering legis¬ 
lature to authorize conservation dis¬ 
tricts to incur indebtedness which 
shall be a lien on “property assessed 
for the payment thereof*’ quoted 
phrase means property within dis¬ 
trict belonging to individuals against 
which taxes are assessed to pay the 
indebtedness 

U S —Borron v El Paso Nat Bank 
of El Paso, CCA Tex., 133 F 2d 
698 

41. Mont—State v Board of Com’rs 
of Cascade County, 296 P 1, 18, 89 
Mont 37 

67 C J p 1331 note 81 

42. US —Beck v Otero Irr Dist, 
DC Colo, 50 F2d 951 

43. U S —Beck V Otero Irr Dist, 
supra 

44- Or—State V McClain, 298 P 211, 
136 Or 63 

67 C J p 1331 note 84 

45- Cal —^Balding v Eich, 7 P 2d 
1073, 120 Cal App 491 

46. Cal —^Provident Land Corp v 
Zumwalt, 86 P 2d 116, 12 Cal 2d 
365, followed in Provident Land 
Corporation v Provident Irr Dist, 
85 P 2d 122, 12 Cal 2d 791 and Prov¬ 
ident Land Corp v. Benoit, 86 P 2d 
122, 12 Cal 2d 790 

47- U S —^Kiles V Trmchera Irr 
Dist, CCA Colo, 136 F 2d 894 
In re Imperial Irr. Dist, D C Cal, 
38 FSupp 770, affirmed, CCA, 
Wells Fargo Bank & Union Trust 
Co V Imperial Irr Dist, 136 F 2d 
639, certiorari denied 64 S.Ct. 784, 
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321 US 787, 88 L Ed 1078, rehear¬ 
ing denied 64 S Ct 940, 322 US. 
767, 88 LEd 1593 

Cal —Provident Land Corp v Zum- 
walt, 85 P2d 116, 12 Cal 2d 365. 
followed in Provident Land Corpo¬ 
ration v Provident Irr Dist, 85 P 
2d 122, 12 Cal 2d 791 and Provident 
Land Corp v Benoit, 86 P 2d 122, 
12 Cal 2d 790 

No lien or resulting trust arises 
from the purchase of irrigation dis¬ 
trict bonds, notwithstanding statute 
providing that land acquired by dis¬ 
trict shall be held in trust for pur¬ 
poses of the statute, and statute pro¬ 
viding for trust in favor of person 
by or for whom consideration is paid 
for transfer of land 
Cal —Clough V Compton Dele van Irr. 
Dist, 85 P2d 126, 12 Cal 2d 385 

48. Mont —Toole County Irr Dist 
V State, 67 P 2d 989, 104 Mont 420 

49. Cal —Merchants* Nat Bank v 
Escondido Irr Dist, 77 P 937, 144 
Cal 329 

67 C J p 1331 note 87 
Statutes held constitutional 

Statutes authorizing water power 
control districts to execute a mort¬ 
gage on property of district to se¬ 
cure bonds in addition to taxes laid 
for their payment are constitutional 
U S —Borron v El Paso Nat Bank of 
El Paso, CCATex, 133 F 2d 698 

50. US —^Borron v El Paso Nat. 
Bank of El Paso, supra 

Approval by attorney general 
Where statute requiring proceed¬ 
ings of organization of water power 
control district to be approved by 
attorney general did not clearly apply 
to mortgage to be executed by dis¬ 
trict, attorney general’s approval of 
bonds could not be considered as dis¬ 
approval of mortgage 
U S —^Borron v El Paso Nat Banh 
of El Paso, supra. 
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the district, or by any other action they might 
take,^^ and holders m due course of bonds and in¬ 
terest coupons issued by an irrigation district have 
the nght to levies covering the acreage to be ben¬ 
efited as it existed at the time the obligations were 
issued, and the acreage cannot be thereafter reduced 
to their injury.52 

g 327 . - Cancellation or Return of Bonds 

The void bonds of an irrigation district may be can¬ 
celed Without requiring the district to pay the holders of 
the bonds 

It has been held that void bonds of an irrigation 
district, issued to pay for excavating a canal, 
may be canceled without requiring the district to 
pay the holders of the bonds a reasonable value 
of the work, where the contract was in violation 
of statute and resulted in no benefit to the district 
Where bonds are delivered on a condition which 
was not fulfilled, it has been held that the bonds 
must be returned to the distnct.54 

§ 328 - Confirmation Proceedings 

In some states statutes provide for a special proceed¬ 
ing m which all questions relating to the issue and sale of 
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bonds of an Irrigation district may be Judicially examined 
and confirmed, and the order of the court in such pro¬ 
ceedings, unless an appeal is taken, is res Judicata as to 
matters actually and necessarily decided. 

In some states the statutes provide for a special 
proceeding, to be instituted by the board of direc¬ 
tors of an irngation district, in which all ques¬ 
tions relating to the organization of the district 
and the proceedings of the board with respect to 
the issue and sale of the bonds may be j'udicially 
examined, approved, and confirmed,^^ and such a 
proceeding has been held to be one in rem,^® the 
object of which is to determine the validity of prior 
proceedings for the issuance of bonds ^7 Such 
proceeding may be commenced as soon as any reso¬ 
lution for the issue of bonds has been adopted,^® 
and the junsdiction of the court is founded on the 
filing of a petition in the prescribed form,®® and 
the publication of a notice of the time and place 
of hearing,®® fixed by a judge of the proper court®^ 
and signed by the clerk ®2 

The petition must comply with statutory pro¬ 
visions as to its form and contents,®® such as the 
provisions relating to the descnption of the bound¬ 
aries of the distnct®^ and the establishment of elec- 


51. U S —^Denver-Greeley Valley Irr | 
Dist V McNeil, CCAColo, 106 F 
2d 288 

Colo —Carter v Badger Irr, Dist, 
235 P 376, 77 Colo 101. 

52. U S —Denver-Greeley Valley Irr 
Dist V McNeil, C C.A Colo , 106 F 
2d 288 

53. Neb—^Paxton Irr Dist v Con¬ 
way. 142 NW 797, 94 Neb 205 

Illegal issue 

In action to cancel interim bonds 
issued by Hidalgo County Water Con¬ 
trol and Improvement District No 
12, evidence sustained findings that 
bonds were illegally issued pursuant 
to a fraudulent conspiracy and that 
holders thereof were not holders in 
due course 

Tex—Miller v State ex rel Abney. 
CivApp, 165 SW2d 1012, error 
refused 

54. Colo—^Henry L Doherty & Co 

V Steele, 204 P 77, 71 Colo 33 
67 C J p 1332 note 91 

65. Mont—^Midland Development Co 

V Cove Irr Dist, 68 P 2d 1001, 102 
Mont 479 

67 C J p 1332 note 92 
Proceedings held valid 
Decree confirming bond proceedings 
of irrigation district was held not 
void for want of jurisdiction, where 
court had jurisdiction over parties 
and general subject-matter, on 
ground that levies and appurtenant 
reserve fund provided for were not 
authorized by statute, and decree 


could not be set aside in independent 
action absent showing of excuse for 
failure to appeal 

Mont —^Midland Development Co v 
Cove Irr Dist, supra 
Judgment held not res judicata 

A judgment that district was a du¬ 
ly and legally established, organized 
and existing water improvement dis¬ 
trict, and that the refunding bonds 
thereof were authorized in accord¬ 
ance with law, was not res judicata 
as to rights of landowner to question 
in subsequent action the validity of 
order, annexing his lands to district, 
which was entered by district board 
of directors prior to entry of such 
judgment, where landowner was not 
a party to proceeding to establish 
validity of creation of district and 
of its securities, and matters involved 
in question of validity of annexing 
order were not determined m such 
prior proceeding 

Tex —^Zavala-Dimmit Counties Wa¬ 
ter Imp Dist No 1 V Hays, 153 
SW2d 463, 137 Tex. 338 

56 Neb—Board of Directors of Al¬ 
falfa Irr Dist V. Collins, 64 NW 
1086. 46 Neb 411. 

67 C J p 1332 note 93. 

Bef Uttdiug bonds 

In proceedings in rem to obtain 
court’s confirmation of proceedings 
authorizing issue of refunding bonds 
by irrigation district, trial court 
properly passed upon validity of con¬ 
tracts between irrigation district, 
bondholders, and landowners which 
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contracts were part of former read¬ 
justment plan, where their validity 
was necessary in determining validi¬ 
ty of proceedings by district for is¬ 
suance of refunding bonds 
Wash —In re Petition of Board of 
Directors of Columbia Irr Dist, 48 
P 2d 648, 183 Wash 425 

57. Wash—^Kinkade v. Witherop, 69 
P 399, 29 Wash 10 

58. Cal—^Modesto Irr Dist v Tre- 
gea, 26 P 237, 88 Cal 334, error dis¬ 
missed 17 set 62, 164 US 179, 
41 LEd 395 

Idaho —Nampa, etc, Irr Dist v. 
Brose, 83 P 499, 11 Idaho 474. 

59. Cal—Modesto Irr Dist v. Tre- 
gesL, 26 P 237, 88 Cal 334, error 
dismissed 17 S Ct 52, 164 US 179, 
41 LEd 395 

Or—^Harney Valley Irr Dist v Bol¬ 
ton, 221 P 171, 109 Or 486 

60. Cal—Modesto Irr Dist v Tre- 
gea, 26 P 237, 88 Cal 334, error dis¬ 
missed 17 set 62, 164 US 179, 
41 LEd 395 

67 C J p 1332 note 97. 

61. Or—Harney Valley Irr Dist v.. 
Bolton. 221 P. 171, 109 Or 486 

62. Or—^Harney Valley Irr Dist v^ 
Bolton, supra 

63. Idaho —^Emmett Irr Dist v.. 
Shane, 113 P 444, 19 Idaho 332 

67 C J p 1332 note 1. 

64. Wash —^Board of Directors of 
Quincy Valley Irr Dist v Scott, 
140 P 391, 79 Wash 434. 

67 C J. p 1333 note 2 
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tion distncts and persons contesting the validity 
of the bond election must plead and prove facts 
which would require the court to vacate the elec¬ 
tion or declare the result to have been otherwise 
Proceedings, however, for a bond election are not 
open to attack on the theory that the question of 
expending funds to be raised by a bond issue was 
submitted in violation of the statute, where it ap¬ 
peared that the project of so issuing the bonds 
was abandoned.®*^ The district has the burden of 
proving®^ by competent evidence®^ the validity of 
the various steps m the proceedings for the bond 
issue. 

The court has power in such proceedings to pass 
on any question affecting the legality of the bonds, 70 
but confirmation of the bond issue cannot be denied 
on the theory that the directors of the district would 
make illegal expenditures, as this is not a ques¬ 
tion for determination m such proceedings 7^ 
Where bonds have been sold before the institution 
of confirmation proceedings, and a judgment ren¬ 
dered confitming the legality of the organization 
of the district is reversed on appeal, the questions 
touching the regularity of the sale w’lll be left to 
be determined in an action by the bondholders 
against the district 72 The court should find on 
all matenal issues ,72 but where no issue is joined 
on material allegations, a general finding has been 
held sufficient to support a judgment of confirma¬ 
tion 74 

Where it is shown that all the landowners in 
the district were advised of the proceedings tak¬ 
en and acquiesced therein, a judgment confirming 
the bond issue is proper, 75 but under statutes au¬ 
thorizing proceedings to confirm an order of sale 


or sale of bonds, it has been held that the court is 
without jurisdiction to confirm an exchange of 
bonds for property 7 6 So, too, it has been held 
that the court is without power to include a pro¬ 
vision in Its judgment precluding and debarring all 
persons interested from disputing, denying, or dis¬ 
claiming anything which could have been contested 
in the proceeding 77 

Appeal An appeal can be taken only within the 
time allowed by statute.78 

Conclusiveness, While an order confirming pre¬ 
liminary steps in the issuance of bonds does not 
affect or validate a subsequent unlawful negotiation 
or transfer of the bonds,7^ m the absence of 
fraud,20 or unless an appeal is taken within the 
time specified,21 the judgment is res judicata as 
to matters actually and necessarily decided,82 and 
IS binding on all persons where there has been 
a proper publication of notice,83 and hence it can¬ 
not be collaterally attacked,84 and bonds issued 
after a decree confirming the proceedings in 
the issuance of the bonds may be held valid in 
the hands of a bona fide holder and enforceable 
by the levy of assessments to pay interest notwith¬ 
standing a later judgment has declared the issu¬ 
ance of the bonds to have been void.25 Where an 
order attempting to annex certain lands to a water 
improvement distnct was void for want of juris¬ 
diction of the district board of directors to enter 
such order, the owner of such lands could not on 
the basis of the void order be held to have been 
a party to a proceeding subsequently instituted 
by the distnct to validate the bonds of the dis¬ 
trict so as to be bound by the judgment rendered 
therein 86 


66. Wash —Board of I>irectors of 
Qumey Valley Irr Dist v Scott, 
supra 

67 C J p 1333 note 3 

66 Or—In re 210 P 217, 105 

Or 531 

67. Wash —In re Peshastin Irr 
Dxst. 200 P 88, 116 Wash 440 

68. Cal —Pal3 brook Irr Bist v Abi- 
la. 39 P 793, 106 Cal 3 65—^In re 
Bonds of Madera Irr Bist, 28 P 
272, 675, 92 Cal 296, 27 Am S K 
106, 14 Li BA 755 

69. Colo—^Wilder v Board of Direc¬ 
tors of South Side Irrigation Dis¬ 
trict, 135 P 461. 55 Colo 363 

67 C J. P 1333 note 7. 

701. Idaho—^Nampa, etc, Irr Dist v 
Brose, 83 P 499, 11 Idaho 474 

67 O J p 1333 note 8. 

71- Wash —In re Peshastin Irr 
Dist, 200 P 88, 116 Wash 440 


72 Cal—In re Cential Irr Dist, 49 
P 354, 117 Cal 382 

73. Idaho—Black Canyon Irr Dist 

V Fallon, 122 P 850. 31 Idaho 637 

74:- Idaho—Black Canyon Irr Dist 

V Fallon, supra. 

75. Anz—In re Beardsley-Agua 
Fna Water Conservation Dist, 239 
P 504, 29 Anz 81 

76. Cal—Stimson v Alessandro Irr 
Dist, 67 P 496, 1034, 135 Cal 389 

Neb—^Wyman v Searle, 128 NW, 
801, 88 Neb 26 

77. Cal —In re Bonds of Madera Irr 
Dist, 28 P 272, 675, 92 Cal 296, 27 
Am SB 106. 14 DBA 755 

78. Cal—^Palmdale Irr Dist v 
Bathke, 27 P 783, 91 Cal 638. 

67 O J p 1333 note 16 

78. Neb—Paxton Irr. Dist v Con¬ 
way. 142 NW 797, 94 Neb 20S 
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80. Mont—O’Neill V Yellowstone 
Irr Dist, 121 P 283, 44 Mont 492 

81. IT S —Tomich V Union Trust 
Co, CCA Mont, 31 F2d 615 

Mont—O'Neill v Yellowstone Irr 
Di&t, 131 P 283, 44 Mont 492 

82. Anz—^Mitchell v Power, 255 P 
481, 32 Anz 1 

Idaho—Eberhard v, Purcell, 296 P 
593. 50 Idaho 393. 

83. US —Tomich v Union Trust Co , 
CCA Mont., 31 F 2d 616. 

67 C J p 1333 note 21. 

84. Anz—^Mitchell v Power, 256 P 
481, 32 Anz 1 

Idaho—Eberhard v. Purcell, 296 P 
593, 50 Idaho 393. 

85- Cal —^Haese v. Heitzeg, 114 P 
816, 169 Cal. 669. 

86. Tex —^Zavala-Dinimit Counties 

Water Imp Dist No 1 v Hays, 
153 SW2d 463, 137 Tex. 338. 
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§ 329 . -Negotiability 

In some jurisdictions, the bonds of an irrigation dis¬ 
trict must be negotiable in form and are negotiable in¬ 
struments 

In some jurisdictions, sometimes by reason of 
express statutory provisions, the bonds of an irri¬ 
gation district must be negotiable in form and are 
negotiable instruments,^'^ subject to the same rules 
as other negotiable instruments,^^ and a provi¬ 
sion in the bonds that installments of principal 
should be payable only on surrender of the coupons 
covering such installment,8^ or that an assessment 
be levied and collected by the board of directors 
sufficient to meet the annual and matunng obliga¬ 
tions,^® or that they are payable from a certain 
fund,®^ has been held not to destroy the nego¬ 
tiability of the bonds A person, however, pur¬ 
chasing irrigation district bonds subject to the 
interest of a third person has been held not entitled 
to the bonds as against such third person Where 
the bonds are negotiable, defects and irregulanties 
in the organization of the district or in the pro¬ 
ceedings for the issue and sale of the bonds cannot 
be set up against a bona fide holder for value and 
without notice but it is otherwise as to one who 
had actual knowledge of the illegality or defect 

Interest coupons, providing for payment of stat¬ 
ed sums to bearer by an irrigation distnct on cer¬ 
tain dates, unless refunding bonds, from which 


such coupons were detached, were called for pre¬ 
vious redemption and payment duly provided for, 
were not negotiable instruments, although such 
condition did not occur and promise to pay inter¬ 
est became absolute Thus, one acquiring such 
coupons stood in no better position than the hold¬ 
er of the bonds and, not being a holder in due 
course, he could not recover interest at the rate 
stated therein after modification of the refunding 
plan by reducing the rate, as authonzed thereb}’, 
although such coupons contained no language sug¬ 
gesting that the obligation to pay the stated in¬ 
terest was subject to modification.®® 

Warrants issued by an irrigation distnct, although 
negotiable in form, have been held not negotiable 
in the sense of the law merchant 

§ 330. - Payment and Collection 

The funds op property which may he subjected to the 
payment of principal and interest of outstanding bonds 
of an irrigation district and the priority of payment of 
such bonds depend on the statutes m the particular ju¬ 
risdiction 

The funds or property which may be subjected to 
the payment of principal and interest of outstand¬ 
ing bonds of an irrigation district depend on the 
statutes in the particular juiisdiction,®® which are 
a constituent part of the contract for the payment 
of the bonds So, too, the question of priority 
of payment depends on statutory provisions,^ and 


87. U S —Rialto Irr Dist v Stow- 
ell, Cal, 246 F 294, 159 CCA 24 

67 C J p 1333 note 25 

88. US —Shelton v Gas Securities 
Co, Colo, 239 F 653, 152 CCA 
487, certiorari denied 37 S Ct 652, 
244 US 664, 61 L Ed 1373 

89. Cal —Stowell v Rialto Irr Dist, 
100 P 248, 155 Cal 215 

90. Cal—^Farwell v San Jacinto & 
Pleasant Valley Irr Dist, 192 P 
1034. 49 Cal App 167. 

91. Wash—^Kinkade v, Wxtherop, 69 
P 399, 29 Wash 10 

92. Utah—Thompson v Sown Live 
Stock Co. 276 P 661, 74 Utah 1. 

98. Neb—^Wyman v, Searle, 128 N. 
W 801, 88 Neb 26 

67 C J p 1334 note 31. 

94. Cal —Leeman v. Perns Irr. Dist, 
74 P 24, 140 Cal 640 

67 C J p 1334 note 32. 

95. U S —Getz v Nevada Irr Dist, 
CCA Cal, 112 F 2d 495 

98. U S.—Getz v, Nevada Irr. Dist, 
supra. 

97. Cal —Ser-Vis v Victor Valley 
Irr Dist, 214 P 223, 190 Cal 732 

67 C J p 1334 note 33. 

98- U.S —^Denver-Greeley Valley Irr 


Dist V McNcil, CCA Colo, 80 F 
2d 929 

Cal —Sutter Basin Corp v Brown, 
253 P2d 649, 40 Cal 2d 235, certio¬ 
rari denied Brown v Sutter Basin 
Corp, 74 set 71, 346 US 855, 98 
L Ed 369—^Irvine v Bossen, 165 P 
2d 9, 25 Cal 2d 662—^Provident Land 
Corp V Zumwalt. 85 P 2d 116, 12 
Cal 2d 365, followed in Provident 
Land Corp v Provident In* Dist, 
86 P2d 122, 12 Cal 2d 791 and Prov¬ 
ident Land Corp v Benoit, 85 P 2d 
122, 12 Cal 2d 790 
Selby V Oakdale Irr Dist, 35 P 
2d 126, 140 Cal App 171—Kentfield 
V. Reclamation Board, 31 P 2d 431, 
137 Cal App 676. 

Colo—Alpha Corp v Denver-Greeley 
Valley Irr. Dist, 132 P 2d 448, 110 
Colo 179 

Neb —Garden County v, Schaaf, 17 N 
W 2d 874, 146 Neb 676 

Or—^Warm Springs Irr Dist v Hol¬ 
man, 29 P2d 826, 146 Or 110 

Tex —Moore v Maverick County Wa¬ 
ter Control and Improvement Dist 
No 1, Civ App, 162 SW2d 1009 
error refused, certiorari denied 63 
set 993, 318 US. 790, 87 L Ed. 
1156 

Wash —In re Horse Heaven Irr Dist, 
118 P2d 972, 11 Wash 2d 218. 

67 C.J. p 1334 note 35. 
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Under the *^st faithful acre doc* 
trine” a bond of an irrigation district 
IS a general obligation and each acre 
of land within the district remains 
bound until the debt is paid, the ob¬ 
ligations being both primary and sec¬ 
ondary, primary m that each must 
pay its proportionate part based upon 
its benefit, and secondary in that each 
acre must pay or help pay the de¬ 
ficiencies which, result fiom failure 
of other acres to pay 
Wash —In re Horse Heaven Irr Dist, 
supra. 

99. Cal —Selby v Oakdale Irr. Dist, 
35 P2d 125, 140 Cal App 171 
Utah—Salter v Nelson, 39 P 2d 1061, 
83 Utah 460 

Tune and method of payment of 

reclamation district bonds as well sl^ 
nature of security given bondholders 
are integral parts of contract between 
property owners and bondholders 
Cal—Sutter Basin Corp v Brown, 
253 P 2d 649, 40 Cal 2d 235, certio¬ 
rari denied Brown v Sutter Baisin 
Corp, 74 set 71, 346 US 865, 98 
LEd 369 

1. US —^In re Imperial Irr Dist, D 
CCal, 10 F Supp 832, reversed on 
1 other grounds, CCA, Southern 
Sierras Power Co. v. Imperial Irr 
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under some statutes it has been held that the order 
of presentation does not create any priority as be¬ 
tween different bond issues,^ and that the bonds are 
payable in the order of their issuance,^ while under 
other statutes it has been held that there is no 


priority given to any bonds issued,^ and that the 
bonds are payable in the order of their registration 
where payment is not made in the order prescribed,^ 
or in the order of their presentation® where there 
are insufficient funds to pay all the bonds,and the 


Dist ,85F2dl019, rehearing: denied 
87 F2d 355 

Stx^jgrht matxirity 1lK)ZLds 

Where irrigation district bonds 
were not serial bonds but were 
straight maturity bonds, and they 
were merely numbered for conven¬ 
ience in handling and for purpose of 
identification, they were redeemable 
pro rata, and those of lower numeri¬ 
cal order were not entitled to pref¬ 
erence 

Mont —State ex rel Central Aux¬ 
iliary Corp V Rorabeck, 108 P,2d 
601, 111 Mont 320 

Repeal of statute which was enact¬ 
ed after issuance of irrigation dis¬ 
trict bonds, and which placed such 
bonds on euuality, did not show a leg¬ 
islative intent to affect status of the 
bonds as to equality, where the stat¬ 
ute simply declared the law as it al¬ 
ready existed 

Mont—-State ex rel Central Aux¬ 
iliary Corp V. Rorabeck, supra. 
Preferred Uena 

In proceeding to determine rights 
of holder of matured bonds and re¬ 
funded bonds of irrigation district to 
moneys on hand for payment of legal 
obligations of irrigation district, stat¬ 
ute making hens of bonds of any is¬ 
sue preferred hens to those of any 
subsequent issue, which was later 
amended by dropping reference to 
preferred liens, had no application, 
where matured bonds were acquired 
prior to amendment, and most of re¬ 
funded bonds were converted bonds 
of issues preceding amendment 
Cal—Selby v Oakdale Irr Dist, 35 
P2d 125, 140 CalApp. 171 
Preference void 

(1) Under statute directing board 
•of directors of irrigation district to 
levy tax covering all interest cou¬ 
pons falling due, preference created 
by levying tax covering only interest 
coupons on refunded bonds was void, 
and proceeds of levy would be applied 
to payment of matured bonds and 
•matured interest coupons, irrespec¬ 
tive of date of issue 
•Cal —Selby v Oakdale Irr Dist, su¬ 
pra 

(2) Amendment to Irrigation Dis¬ 
trict Act permitting landowners hold¬ 
ing defaulted matured bonds or inter- 
-est coupons to apply them in pay¬ 
ment of assessments, was held un¬ 
constitutional as preferring landown¬ 
ing bondholders 

Cal—Shouse v Quinley, 45 P2d 701, 

3 Cal.2d 357* 

Proceeds of lease 

Where wholesale delinquencies In 


irrigation district assessments and 
wholesale bond defaults resulted in 
pyramiding of assessments on more 
valuable land and in the district's ac¬ 
quiring large tracts which it could 
not sell, district could not give pref¬ 
erence to holders of unmatured bonds 
bv leasing such land and buying un¬ 
matured bonds with proceeds of the 
leases, as against contention that 
assessments only were pledged to 
payment of matured bonds 
Cal—Provident Land Corp v Zum- 
walt, 85 P2d 1X6, 12 Cal 2d 365, 
followed in Provident Land Corp v 
Provident Irr Dist, 85 P 2d 122, 12 
Cal 2d 791 and Provident Land 
Corp V Benoit, 85 P 2d 122, 12 
Cal 2d 790 

Allocation, of revenues 
Cal —Meyerfeld v South San Joaquin 
Irr Dist, 45 P2d 321, 3 Cal 2d 409 

2. Wash —State v Forsyth, 15 P 2d 
268. 170 Wash 71. 

3« Wash—State v Forsyth, supra, 

4. US —In re Imperial Irr Dist, D 
C Cal, 10 F Supp 832, reversed on 
other grounds, CCA, Southern 
Sierras Power Co v Imperial Irr 
Dist, 85 F 2d 1019, rehearing denied 
87 P2d 355 

Cal —^Meyerfeld v South San Joa¬ 
quin Irr Dist, 46 P 2d 321, 3 Cal 
2d 409 

Selby V Oakdale Irr Dist, 36 P. 
2d 126, 140 CalApp 171—Bates v 
McHenry, 10 P 2d 1038, 123 CalApp 
81 

5. Cal —Selby v Oakdale Irr Dist, 
35 P2d 125, 140 CalApp 171. 

Surplus 

Where directors of irrigation dis¬ 
trict declare that a surplus exists in 
money derived from land acquired 
by the district because of delinquency 
in assessments over and above the 
district’s operating needs, such sur- 
* plus should not be given to junior 
bondholders in preference to those 
with prior claims, but should be paid 
on past due bonds and coupons in the 
order of their registration 
Cal —Provident Land Corp v. Zum- 
walt, 85 P2d 116, 12 Cal 2d 365, 
followed in Provident Land Corp 
V Provident Irr Dist, 85 P 2d 122, 
12 Cal 2d 791 and Provident Land 
Corp V. Benoit, 86 P.2d 122, 12 Cal. 
2d 790 

nnjnstlfled preference 
Permitting holders of irrigation 
district bonds not prior in registra¬ 
tion to obtain payment by the pro¬ 
ceeds of execution sales of the dis¬ 
trict's lands under judgments on the 
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bonds constitutes an unjustified pref¬ 
erence 

Cal—El Camino Irr Dist v El Cam- 
mo Land Corp, 85 P 2d 123, 12 Cal 
2d 378 

Holders of reclamation district 
bonds should present them to coun¬ 
ty treasurer for registration within 
four years after maturity thereof to 
be entitled to preferential payment of 
bonds from first money received ap¬ 
plicable to their payment under reg¬ 
istration statute 

Cal—Irvine v Bossen, 165 P 2d 9, 
26 Cal 2d 652. 

6. Cal —Bates v McHenry, 16 P 2d 
1038, 123 Cal App 81. 

Refinancing bonds 

Neb —State ex rel Brown v Taylor, 
249 NW 686, 126 Neb 228 
Record of defaulted obligrations 

The California statute providing 
for presentation of obligations to ir¬ 
rigation districts and, on their inabil¬ 
ity to pay. for indorsement of pres¬ 
entation thereon, intends only to pro¬ 
vide plan for orderly record of own¬ 
ers of defaulted obligations and for 
their notification when fund permits 
payment, and does not intend to give 
preference to registered bondholders 
[US—^West Coast Life Ins Co v 
Merced Irr Dist, C C A Cal, 114 P 
2d 654, certiorari denied Pacific 
Nat Bank of San Francisco v. 
Merced Irr Dist, 61 S Ct 441, 311 
US 718, 85 LEd 467, rehearing 
denied 61 S Ct 620, 312 U S 714, 85 
LEd 1144 

Waxraait not required 
Holder of past-due interest coupons 
on bonds of water conservation dis¬ 
trict was held entitled to payment on 
presentation of coupons without ne¬ 
cessity of obtaining and presenting 
warrant for past-due interest evi¬ 
denced by coupons. 

Ariz—^Maloney v, Moore, 62 P 2d 467, 
46 Ariz 452 

7. CaJ—Bates v. McHenry, 10 P 2d 
1038, 123 Cal App 81 

Equitable means of pajrmeat 
California statute for presentation 
of obligations to irrigation districts 
and on their inability to pay, for in¬ 
dorsement of presentation thereon, 
merely provides equitable means of 
ordinary payment when funds are not 
available for complete payment to 
all obligees of like debts but instead 
of giving preference to registered 
bond owners, is intended to preserve 
equality between all bond owners 
U S —In re James Irr Dist,, D C Cal, 
25 FSupp. 974, affirmed C.C.A, 
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treasurer of the district must either pay a matured 
bond or interest coupon when presented or, if the 
funds are insufficient, he must register themS and 
pay them as soon as sufficient money is available.® 
Where the irrigation distnct is insolvent and large 
amounts of matured bonds are unpaid, the bonds 
should not be paid in the order of their registra¬ 
tion so as to create a preference over subsequent¬ 
ly registered bonds, but available funds should be 
apportioned pro rata among the holders of all valid 
claims, notwithstanding the rule allowing preference 
in order of payment where it will be possible to pay 
all bonds 

In other junsdictions it has been held that, where 
the fund for the pajmient of bonds was insufficient 
to pay all, it was to be allotted to all who presented 
their claims within a reasonable time after they 
became due^l Where, however, there is a means 
through which all the creditors may be paid in 
full, the reason for directing a pro rata payment 
does not exist Although an irrigation district’s 
fund IS not sufficient to pay its bonds in full, the 
holder of interest coupons may be entitled to have 
such coupons paid in full, at least where all other 
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interest coupons have been paid in full to other 
bondholders The fact that the bonded indebted¬ 
ness of a district and the low price of farm products 
indicate that both bondholders and property own¬ 
ers are suffenng, and probably will suffer, excessive 
losses should not enter into or determine the rights 
of the respective bondholders as to what moneys 
there may be on hand for making payment of the 
legal obligations of the district.^^ Also, the equi¬ 
ties of the holders of bonds who supplied money 
to complete the irrigation works to furnish wa¬ 
ter to the bondholders, without which productivity 
of the lands in the district would be lessened, 
would not be considered in determining rights of 
the matured bondholders to moneys on hand for 
payment of the legal obligations of the district, 
where the matured bondholders’ rights rested on 
statute.15 

The interest on an irrigation distnct bond has 
been held to become part of the bond where the 
statutes provide a single fund for payment of bond 
and interest,^® and the bondholders have been held 
not estopped to collect principal and interest be¬ 
cause of a failure to collect coupons for a pe- 


Moody V James Irr Dist, 114 F 2d 
686, certiorari denied 61 S Ct 712, 
312 US 693, 85 L Ed 1129 

Iden 

The presentation for payment by 
creditors of California irrigation dis¬ 
trict of bonds, coupons and warrants 
and on district’s inability to pay, in¬ 
dorsement of presentation of such 
obligations did not create a lien 
U S —In re James Irr Dist, D C Cal, 
25 FSupp 974, 8Lfflrmed, CCA, 
Moody V James Irr Dist, 114 P 2d 
685, certiorari denied 61 S Ct 712, 
312 US 693, 85 L Ed 1129 

8. Cal —Bates v McHenry, 10 P 2d 
1038, 123 Cal App 81 

9. Cal—Bates v McHenry* supra 
No cozifftitutloital prohibltlois. exists 

against enactment of statute provid¬ 
ing for agreement between irrigation 
district and holder of irrigation dis¬ 
trict bonds specifying that bonds and 
coupons shall be paid as soon as 
money is available therefor and 
promising to pay bondholder rate of 
interest which would be payable on 
money judgment 

Cal —Moody v Provident Irr Dist, 
85 P 2d 128, 12 Cal 23 389 

BecXauxatioxL district 
Cal,—Irvine v Bossen, 155 P 2d 9, 
25 Cal 2d 652 

10. Cal —Clough V Baber, 100 P 2d 
519, 38 Cal App 2d 60 

No priority 

(1) Statute providing for registra- 
94 C J S —21 


tion of matured bonds and coupons 
when funds are not available for 
their payment, and providing for 
interest thereon until they can be 
paid in order of registration, does not 
give a right to priority of payment 
or to interest in cases of insolvency 
of a district where rights of all cred¬ 
itors must be determined 
U S —^Wells Fargo Bank & Union 
Trust Co V Imperial Irr Dist, C 
C A Cal, 136 F 2d 639, certiorari de¬ 
nied 64 set 784, 321 US 787, 88 
LEd 1078, rehearing denied 64 S 
Ct 940, 322 US 767, 88 LEd 1593 

(2) The proviso clause of amend¬ 
ment of act stating that provisions 
of section relating to exemption from 
taxation of improvements upon lands 
or town lots should not apply to any 
district then organized unless ap¬ 
proved by vote of landholders is val¬ 
id as a proper classification of irriga¬ 
tion districts organized before adop¬ 
tion of amendment and those organ¬ 
ized subsequently, and no preferential 
treatment, based on theory that pro¬ 
viso was invalid, could be given in 
composition plan to holders of irriga¬ 
tion district bonds issued subsequent 
to such amendment, and prior to an¬ 
other amendment 

U S —In re Imperial Irr Dist, D C 
Cal, 38 FSupp 770, aflarmed, CC 
A, Wells Fargo Bank & Union 
Trust Co V Imperial Irr Dist, 136 
F 2d 539, certiorari denied 64 S Ct 
784, 321 US 787, 88 LEd. 1078, re¬ 
hearing denied 64 S Ct 940, 322 U S 
767, 88 LEd 1693 

321 


11> Colo—Thomas v Patterson, 159 
P 34, 61 Colo 547 
67 C J p 1334 note 44 
Prorating payment 
Anz—Maloney v Moore, 52 P2d 467, 
46 Ariz 462. 

Mont —State ex rel Central Aux¬ 
iliary Corp V Rorabeck, 108 P 2d 
601, 111 Mont 320 

12- Tex —Donna Irr Dist, Hidalgo 
County No 1 v West Coast Life 
Ins Co, Civ App, 103 S W 2d 1091. 
Matured Interest 

That there were other outstanding 
bondholders of irrigation district 
bonds which had matured and inter¬ 
est coupons thereon which were in 
default, and that sinking fund main¬ 
tained by district arose from a levy 
of taxes made for purpose of servic¬ 
ing all of outstanding bonds of dis¬ 
trict, held not to require that holder 
of bonds with matured interest cou¬ 
pons thereon be paid only pro rata 
with all other creditors of the dis¬ 
trict within the same class. 

Tex —^Donna Irr Dist, Hidalgo Coun¬ 
ty No 1 V West Coast Life Ins 
Co, supra 

13. Mont —State ex rel Central 
Auxiliary Corp v Rorabeck, 108 
P2d 601, 111 Mont 320 

14. Cal—Selby v Oakdale Irr. Dist, 
35 P 2d 125, 140 Cal App 171 

15. Cal—Selby V Oakdale Irr Dist, 
supra 

18. Wash—State v Forsyth, 15 P2d 
268, 170 Wash 71. 
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riod of years, where the bonds had not matured, 
they being privileged to postpone collection of in¬ 
terest during that period The owners of irnga- 
tion district matured bonds have been held entitled 
to principal and interest to matunty, and not to 
interest on the bonds and attached coupons after 
their respective maturities Under statutes re¬ 
lating to reclamation distnct bonds which provide 
that bonds shall bear interest until paid, interest 
IS recoverable on the bonds after matunty,^^ but 
post maturity interest is not recoverable on in¬ 
terest coupons attached to the bonds 20 Where 
an irrigation district has made a levy to pay the 
bonds and coupons, but insufficient money was ic- 
alized therefor, it has been held that the bondholder 
was not entitled to interest on the coupons since 
he could procure payment by taking up interest- 
beanng tax certificates The debts created by 
the issuance of bonds, coupons, and warrants of 
an irrigation distnct are not extinguished although 
the method provided for realizing funds to dis¬ 
charge them has proved abortive 23 

Payment on dissoluhon of xrugation distnct 
Where an irrigation district was dissolved by a 
decree of court and a w’ater company and land com¬ 
pany organized, and the lands, which had been 
taken over by the irrigation district for nonpay¬ 
ment of assessments were given to the land com¬ 
pany to sell and pay the unpaid warrants and bond 
coupons of the irrigation district, the decree of dis¬ 
tribution constituted the measure of the land com¬ 
pany's powers, and any attempted execution of pow¬ 


ers in contravention thereof, by one having full 
knowledge of the circumstances would be absolute¬ 
ly void 23 

Agreement of hondholdcts Where the bondhold¬ 
ers of an irrigation distnct agreed to release a por¬ 
tion of the bonds and to accept a lower rate of in¬ 
terest on the last of the bonds, on condition that the 
United Stales should take over the operation of the 
system and should procure from the secretary of 
the interior the approval of the United States for 
the terms of payments of the remaining bonds of 
the district, it has been held that the district was 
properly charged with interest on all its bonds 
prior to the time it procured the approval of the 
secretary of the intenor, although before that date 
It had performed the condition of securing a con¬ 
tract for the operation and maintenance of its 53^3- 
tem by the United States 

Ptomissory notes A water improvement district, 
reduced in acreage and validated by the court and 
legislature, has been held liable on notes issued by 
the district before the exclusion of certain land 
from the district 25 

Warrants Statutes in some jurisdictions relat¬ 
ing to the fiscal management of irrigation distncts 
have been held to contemplate that such manage¬ 
ment be by distinct years, and that the distnct 
should operate on a cash basis, 27 and that the an¬ 
nual revenue of a distnct must be applied to the 
discharge of its expenses dunng the year in which 
the revenue was raised, 2 8 and the officers of a dis- 


17 Colo—Carter v Badger Irr 
Dist, 235 P. 376, 77 Colo 101 

18. Colo—^North Denver Municipal 
Irr Dist V. Heath, 13 P 2<i 1116, 91 
Colo 210—In re Green City Irr 
Dist. 13 P,2d 1113, 91 Colo 202 

18. Cal —^Irvine v Reclamation Dist 
JSTo 108, 150 P2d 428, 24 Cal 2d 
468 

Statute construed 

That statute relating to bonds of 
reclamation districts contained no 
provision for realizing funds for pay¬ 
ment of interest after maturity, or 
for payment thereof, did not evince 
a legislative intent that none should 
be payable in view of clear implica¬ 
tion in statute that bonds do bear in¬ 
terest after maturity, and even if 
supplemental assessments may not 
be made until all bonds of reclama¬ 
tion district mature and all steps for 
enforcement of assessment have been 
taken, and may be made only when 
the supplemental assessment will not 
exceed value of benefits to landowner 
from project, that does not preclude 
running of interest on bonds after 
maturity. 


Cal —Irvine v. Reclamation Dist No 
108, supra 

20. Cal —Irvine v Reclamation Dist 
1^0 108, supra 

legislative intent o-Uxerwise 
Cal —Irvine v Reclamation Dist No 
108, supra. 

21- Colo—Thomas v Henrylyn Irr 
I Dist. 247 P 1059. 79 Colo 63$ 

i 22. U S —Kiles v. Tnnchera Irr 
! Dist, CCA,Colo, 136 F 2d 894 
I Nonoollection of taxes 
I Insufficiency of funds to pay bonds, 

; interest coupons and warrants of 
Colorado irrigation district as they 
matured due to noncollection of taxes 
assessed against certain lands, did 
not extinguish indebtedness repre¬ 
sented by such unpaid instruments, 
though special taxes in sufficient 
amount to pay liabilities as they 
matured were levied by district as 
required by statute, and there was no 
authority to make additional or cu¬ 
mulative levies 

U S —^Kiles V Tnnchera Irr Dist, 
supra 

23. Cal—Olinda Irrigated Lands Co 
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V Yank. 80 P 2d 170, 27 Cal App 
2d 56 

Dissolution of irrigation district gen¬ 
erally see infra § 338 
Exchange m place of sale 
Land company, if it wished to ex¬ 
change lands for certificates of in¬ 
debtedness, should have applied to the 
court for modification of the decree 
of dissolution and an enlargement of 
its powers 

Cal —Olinda Irrigated Lands Co v 
Yank, supra 

24. US—New York Trust Co v 
Farmers' Irr Dist, CCANeb, 280 
F 785 

25- Tex—La Salle County Water 
Improvement Dist No 1 v Guinn, 
Civ App, 40 SW2d 892 

26- Colo—^Eberhart v. Canon, 157 P 
189, 61 Colo 340 

27- Wash—^Burbank Irr Dist No 4 

V Douglass, 255 P 860, 259 P 881, 
143 Wash 385 

28. Colo —^Eberhart r. Canon, 157 P 
189, 61 Colo 340 

Wash—Burbank Irr Dist No 4 v 
Douglass, 255 P. 360, 259 P 881, 
143 Wash 385 
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tnct have been held to be without power to make 
an agreement for payment of warrants for labor 
and materials dependent on the time funds were pro¬ 
vided therefor 29 Under some statutes, the only 
source for the payment of warrants issued by an 
irrigation district for operation and maintenance 
IS the annual assessments levied and assessed by 
the officers 20 The fact that the tax levy of an 
irrigation district is valid notwithstanding the is¬ 
suance of illegal warrants does not necessarily 
authonze the payment of all warrants issued 
Warrants of a water conservation district are pay¬ 
able only at the office of the treasurer of the dis¬ 
trict, and they are not payable at any time cer¬ 
tain 22 

§ 331 . - Actions 

a In general 
b Parties 
c* Pleading 
d Evidence 

e. Trial, judgment, and relief 
a. In Gene^ral 

One holding bonds of an irrigation district may bung 
an action thereon at law, or where the remedy at law is 
inadequate he may seek equitable relief 

In the absence of a statute excluding such nght,33 
or limiting it,24 one holding bonds or warrants 
of an irrigation district may bung an action there- 
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on25 without the necessity of a previous formal 
demand,^® and the title and right to enforce pay¬ 
ment of bonds in the hands of a bona fide holder 
cannot be impaired by restnctions placed on his 
power of disposal 27 Provided he has no adequate 
remedy at law^S a bondholder may seek equitable 
relief, 29 notwithstanding the dissolution of the ir¬ 
rigation district under a decree not providing for 
the liquidation of its indebtedness,40 and it has 
been held that he is not precluded from such relief 
because the bonds and interest are payable from 
assessments ,41 and where a levy on lands in an 
irrigation district has failed to produce funds suf¬ 
ficient to liquidate the indebtedness, it has been 
held that the bondholders, although failing to take 
the lands at a tax sale, are entitled to enforce ad¬ 
ditional levies 42 

One who bids for bonds on condition that they 
be legal and valid can question any proceeding 
which was so defective as to invalidate the bonds 43 
In some junsdictions no action will he to recover 
a money judgment on irngation district bonds, 
coupons or warrants, the only remedy available for 
enforcement thereof being mandamus to compel tax 
levies provided by statute, or the application of 
funds derived from such levies to the discharge of 
such indebtedness 44 Irregularities in connection 
with elections for the issuance of bonds of a w’a- 
ter control and improvement distnct may properly 


29. Idaho—Little v Emmett Iir 
Dist, 263 P 40, 45 Idaho 485, 56 A 
LR 822 

30. Or—^Redmond Realty Co v Ceii- 
tial Oregon Irr Dist, 12 P 2d 1097, 
140 Or 282 

31. Cal—Wilbur v Board of Direc¬ 
tors of Tia Juana River Irr Di&t, 
271 P 514, 94 CalApp 511 

32. Ariz —MaloneV v Moore, 52 P 
2d 467, 46 Anz 452. 

33. Colo —Henrylyn Irr Dist v 
Thomas. 173 P 641, 64 Colo 413 

67 C J p 1335 note 58 

34. Percentage of outstanding bonds 
Statute limiting right of bondhold¬ 
ers to bring proceeding against board 
of directors of an irrigation district 
unless holders of ten per cent or 
more of outstanding and unpaid 
bonds of the district joined in such 
action was held unconstitutional 

Cal—Selby v Oakdale Irr Dist, 35 
P2d 125, 140 CalApp 171 

35. Idaho —Tingwall v King Hill 
Irr Dist, 166 P 2d 605, 66 Idaho 
76 

67 C J p 1336 note 59 
Remedy part of contract 

Remedy of holders of bonds issued 


by irrigation district, in case of de¬ 
fault on bonds, is a part of contract 
Cal —May v Board of Directors of 
El Camino Irr Dist, 208 P 2d 661, 
34 Cal 2d 125 

Changing or limiting remedy 
Amendment to Irrigation Distnct 
Act if merely changing or limiting 
bondholders’ remedy under original 
statute would not be unconstitutional 
but if effect of amendment was to 
take away all remedies for, or seri¬ 
ously interfered with, enforcement of 
obligations of bonds, amendment 
would be unconstitutional, notwith¬ 
standing it might act solely on the 
remedy 

Utah—Salter v Nelson, 39 P 2d 1061, 
85 Utah 460 

Couditlcna. precedciit 
Tex—Jessen v Le Tan, CivApp, 161 
S W2d 585 

36 US —Shepard v Tulare Irr 
Dist, CCCal, 94 P 1, affirmed 22 
set 631, 185 US 1, 46 L Ed 773 

Immediately after issuance 

Action to reduce to judgment 
claims, represented by irrigation dis¬ 
trict warrants which are general ob¬ 
ligations of the district payable out 
of its general funds, may be insti¬ 
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tuted immediately after issuance 
thereof 

Or—Buell v Jefferson County Court, 
152 P2d 578, 176 Or 402, 155 AL 
R 1135, rehearing denied 154 P 2d 
188, 175 Or 402, 156 ALR 1135 

37. Cal —^Ham v Grapeland Irr 
Dist, 158 P 207, 172 Cal 611 

38. US —Beck v Otero Irr Dist, 
D C Colo , 50 P 2d 951—Beck v Ote¬ 
ro Irr Dist, DC Colo, 38 P 2d 275 

39. U S —Beck v Otero Ii r Dist, 
D C Colo , 50 P 2d 961—Beck v Ote¬ 
ro Irr Dist, DC Colo, 38 F 2d 276 

Cancellatiou of void bonds 

To prevent a multiplicity of suits 
against an irrigation district, a court 
of equity may acquire jurisdiction 
to cancel void district bonds in the 
hands of many different holders 
Neb —Paxton Irr Dist v Conway, 
142 NW 797, 94 Neb 205 

40. US —Beck v Otero Irr Dist, 
DC Colo, 50 P2d 961 

41. U S —Beck v Otero Irr Dist, D 
CColo, 38 P2d 276 

42 US —Beck v Otero Irr Dist, 
DC Colo, 50 F2d 951 

43. Cal—^Metcalfe v Merritt, 111 P 
605, 14 Cal App 244 

44. U S —^Kiles v Tnnchera Irr. 
Dist, C.G A Colo , 136 P 2d 894 
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be raised only in an election contest brought in the 
form and manner provided by statute, and not in a 
suit by the holders of other bonds to enjoin the 

salens 

By taxpayers or landowners. While it has been 
held that a taxpayer cannot maintain a suit to can¬ 
cel the bonds of an irrigation distnct unless the 
officers of the district have refused to institute such 
suit,^® a suit by taxpayers and landowners to com¬ 
pel the return of bonds will not be dismissed because 
sufficient notice was not given the directors before 
suit was brought to enable them to exercise their 
discretion, where the district was a party from 
the beginning and never made any objection, but 
asked for the same relief,and it has also been 
held that the taxpayers of the district may main¬ 
tain an action, in behalf of themselves and other 
taxpayers, for the cancellation of bonds claimed 
to have been illegally issued and to enjoin the fur¬ 
ther issuance of such bonds, without showing a 
demand on the district to bnng such suites So, 
too, landowners can maintain a suit to recover 
the value of bonds unlawfully issued by the offi¬ 
cers of the distnct,^® without the necessity of liti¬ 
gating the bonds m the hands of an innocent hold- 

The fact, however, that some owners of land in¬ 
cluded in an irrigation district did not have an op¬ 
portunity to object to an order relating to the is¬ 
suance of bonds has been held not ground for com¬ 
plaint by an owner of other land seeking to enjoin 
the sale of bonds where such owners made no com¬ 
plaint 51 The state through the attorney general, 
on his own motion or on the motion of any person 
affected by the existence of the bonds of a water 
control and improvement district may have the 
validity of such bonds judicially determined 52 


Limitations and laches Actions by or on behalf 
of an irrigation distnct, or against such distnct,^ 
cannot be maintained where barred by limitations 
or laches 53 Thus, it has been held that a taxpay¬ 
er or landowner cannot maintain a suit challenging 
the validity of bonds where a long period of years 
has elapsed,5^ or where he has waited until the 
final step is being taken to divest him of his title 
for the nonpayment of a special assessment against 
his land ,55 but m a suit to require the return of 
bonds delivered on a condition, which was not ful¬ 
filled, It has been held immaterial that the contrac¬ 
tor was permitted to go on after the time for com¬ 
pletion of the work had passed and after a legal 
modification of the contract had been executed sc 

Defenses, Fact that an irrigation distnct is 
not liable on bonds issued on a condition that was 
not complied with is a reason for ordering their 
return, and not a ground for objecting to a decree 
ordering defendant to return them or to repay their 
value to the distnct,57 and the fact that property 
conveyed to an irrigation distnct was not sufficient 
consideration for bonds has been held no defense 
to an action on interest coupons 58 Where a stat¬ 
ute provides that the want of consideration will not 
exonerate the maker of a negotiable instrument 
from liability to a bona fide holder, it has been held 
that an irngation distnct could not invoke as a de¬ 
fense, to an action on its bonds by a holder m good 
faith and for a consideration, the alleged fact that 
It made a bad bargain in purchasing the property 
taken in exchange for the bonds, there being noth¬ 
ing illegal m the consideration originally paid there¬ 
for 53 In an action to recover irrigation distnct 
bonds on the ground that the sale was void because 
of the interest of district officers in the district's 
contract accepting the bid for bonds, a contention 


45- Tex —^Miller v State ex rel Ab¬ 
ney, CivApp , 116 S W 2d 1027, re¬ 
versed on other grounds State ex! 
rel Abney v Miller, 128 S W 2d 
1134, 133 Tex 498 

46. Tex —^White v Fahring, Civ 
App, 212 S W 193 

47. Colo —Henry D Doherty & Co 
V Steele, 204 P 77, 71 Colo 33 

48- IT S —Miller v Perns Irr Diet, 
C C Cal , 92 F 263 

Cal—Sechrist v Pialto Irr Dist, 62 
P 261, 129 Cal 640 

49. Or—^Toung v Gard, 277 P. 1005, 
129 Or 534 

BO. Or—Young v Gard, supra 

51. Mont —^Walden v Bitter Root 
Irr Dist, 217 P 646, 68 Mont 281 


52. Tex—Miller v State ex rel Ab¬ 
ney, CivApp, 155 S W 2d 1012, er¬ 
ror refused 

IVegal existence of district 

Under provision of statute which 
first referred to certain previous sec¬ 
tions relating to the creation of wa¬ 
ter improvement districts and then 
provided that attorney general could 
maintain suit to judicially determine 
all such matters as the legality of 
the creation of a district, the validity 
of bonds of a district or the validity 
of a contract of the district with the 
United States, attorney general could 
maintain suit to challenge validity of 
bonds issued by the district regard¬ 
less of whether the legal existence 
of the district was also challenged 
Tex —State ex rel Abney v Miller, 
128 SW2d 1134, 133 Tex 498. 
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53. U S —^Beck v Otero Irr Dist, D 
CColo, 38 F2d 275 

67 C J p 1336 note 77 

54. US —^Rodgers v Thomas, Neb, 
193 F 952, 113 CCA 580 

67 C J p 1336 note 78 

55 US—Judith Basin Land Co v 
Fergus County, CCA Mont, 50 F 
2d 792, followed in Welch v Fer¬ 
gus County, 60 F 2d 795 

B6. Colo—^Henry L Doherty & Co 
V Toungblut, 204 P 85, 71 Colo 
30 

57. Colo—Henry L Doherty & Co 
V. Steele, 204 P 77, 71 Colo 33 

58. Cal —Stowell v Rialto Irr Dist, 
259 P 740, 202 Cal 193 

59. Cal —Ham v Grapeland Irr 
Dist, 168 P 207, 172 CaL 611. 
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that the holder of the bonds was a bona fide 
purchaser is untenable where he knew from the 
face of the bonds that a party to the agreement 
for submission of the bid was president of the irri¬ 
gation distnct.®® 

b. Parties 

In a suit to cancel the bonds of an Irrigation district, 
It IS not necessary that all bondholders should be made 
parties. A bondholder may intervene and defend an ac¬ 
tion to enjoin taxation for the payment of bonds 

In a suit to cancel the bonds of an irrigation dis¬ 
trict, it has been held not necessary that all the 
bondholders should be made parties and that relief 
can be had against all who are joined as defend¬ 
ants,®^ and in an action to recover the value of 
bonds unlawfully issued, it has been held that the 
officers of the district and the distnct were prop¬ 
erly made parties defendant ®2 Several nonresi¬ 
dent bondholders, having acquired judgments 
against an irrigation district, can sue jointly for 
equitable relief after the dissolution of an irriga¬ 
tion district,®® and they are not required to join 
subsequent bondholders and landowners ®^ 

Intervention In an action on the bonds of an 
irrigation distnct, it has been held proper for a 
taxpayer to intervene and attack the cause of action 
and to claim that his property is exempt from the 
payment of any liabilities of the district,®® and, 
similarly, it has been held that a bondholder may 
intervene and defend an action to enjoin taxation 
for the payment of the bonds,®® although in such a 
case he cannot obtain affirmative relief to which 
defendant would not be entitled ®'^ The owners of 
a certain issue of bonds, who were entitled to have 
the revenue under a certain contract allocated to 
such issue in the same manner as other general 
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bonds of the district, had a sufficient interest in such 
revenues under the contract to entitle them to in¬ 
tervene in a proceeding to compel payment of other 
bonds ®® 

c. Pleading 

The rules governing civil actions generally apply m 
actions on the bonds of an irrigation district with respect 
to the pleadings. 

In the absence of a specific statute applicable 
thereto,®® general rules with respect to pleadings 
in civil actions apply in actions relating to bonds 
of an irrigation district.*^® In an action by a tax¬ 
payer or landowner to compel the cancellation or 
return of bonds, as the taxpayer or landowner could 
not restore the status quo, the failure to offer in 
the pleadings to do equity has been held immate- 
rial,*^! especially where the court has treated the 
matter as if equity had been offered and required 
the irrigation district to do equity In an action 
by a bondholder to recover on the bonds, the irriga¬ 
tion district, if ready, able, and willing to pay them 
on presentment and surrender, should plead such 
facts by way of a defense not to a recovery on the 
bonds, but in defense of the obligation to pay costs, 
interest, or damage for delay in payment 

d. Evidence 

In an action on the bonds of an irrigation district, the 
general rules as to admissibility, weight, etc., of the evi¬ 
dence applies. 

In an action on negotiable promissory vendor^s 
hen notes executed by a water control and im¬ 
provement district, the burden is on the payee to 
show that such district complied with constitutional 
prerequisites to issuance of the notes sued 
The general rules as to admissibility,'^® and weight 


60. Cal —City of Los Angeles v 
Watterson, 48 P 2<i 87, 8 Cal App 
26. 331 

61- Cal—Sechnst v Rialto Irr 
Dist, 62 P 261, 129 Cal 640 

62 Or—Toung v, Gard, 277 P 1005, 
129 Or 534 

63 US —Beck v Otero Irr Dist, 
DC Colo, 38 P2d 275 

64. US —^Beck v. Otero Irr Dist, 
supra 

65- Cal—^Nevada Nat Bank v Peso 
Irr Dist, 73 P 1056, 140 Cal 344 

66. Cal—^Boskowltz v Thompson, 78 
P 290, 144 Cal 724—^Baxter v 
Dickinson, 68 P. 601, 136 Cal 185 

67. Cal —Boskowitz v. Thompson, 78 
P 290, 144 Cal 724. 

68. Cal —Meyerfeld v. South San 
Joaquin Irr. Dist, 45 P.2d 321, 3 
Cal 2d 409. 


69. General statute applicable | 

Action for legal and equitable re¬ 
lief consequent on void sale of valid 
irrigation district bonds, in respect 
of place of trial and time within 
which trial must have been com¬ 
menced, was governed by general j 
provisions of Code of Civil Proce¬ 
dure, and not by provision of Irri¬ 
gation District Act 

Cal—City of Los Angeles v Watter¬ 
son, 48 P 2d 87, 8 Cal App 2d 331 

70. Complaint held sufdclent 

Cal—McKaig v Moutrey, 90 P 2d 108, 
32 Cal App 2d 637—Jordan v Wil¬ 
liams Irr Dist, 67 P 2d 666, 13 
Cal App 2d 465 

Petition held defective 

In action on notes allegedly evi¬ 
dencing an obligation of a water con¬ 
trol and improvement district, a pe¬ 
tition which failed to allege compli¬ 
ance with constitutional prerequisites 
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to creation of debt was fatally defec¬ 
tive, even against general demurrer 
Tex —Willacy County Water Con¬ 
trol and Improvement Dist No 1 
V Nelson, Civ App, 108 S W 2d 271 
71- Cal—Sechnst v Rialto Irr 
Dist, 62 P 261, 129 Cal 640 
67 C J p 1337 note 93 
72. Colo —^Henry L Doherty & Co v 
Steele. 204 P 77, 71 Colo 33 

73- Cal —Ham v Grap eland Irr 

Dist, 158 P 207, 172 Cal 611 

74. Tex—^Willacy County Water 

Control and Improvement Dist No 
1 V. Nelson, Civ App , 108 S W 2d 
271 

75. U S —^Divide Creek Irr Dist v. 
Hollingsworth, C C A Colo , 72 P2d 
869, 96 ADR 937 

EvldeiLce held properly ezoladed 

In action by innocent purchaser for 
value, on irrigation district bonds 
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and sufficiency of evidence*^® 3,pply in actions on 
bonds by, or on behalf of, or against, irrigation dis¬ 
tricts On an application for prohibition to prevent 
the directors of an irngation district from dis¬ 
posing of bonds, the court must assume that all 
land within the district is similarly situated and 
will be capable of irngation and improvement by 
the system owned by the district,and in an ac¬ 
tion on the bonds of an irrigation district sold 
for an illegal consideration, the burden of proof 
is on plaintiff to show that he was without notice 
of such infirmity 

e. Trial, Judgment, and Ifcehef 

In an action ielating to bonds of an irrigation district 
the relief granted must not be too broad and must be au¬ 
thorized by the pleadings- 

In an action relating to bonds, the relief granted 
must not be too broad,and must be authorized 
by the pleadings A recovery may not be had 
against the district in an action on irngation dis- 
tnct bonds on the ground that the bonds had be¬ 
come a general obligation by reason of an agree¬ 
ment, where the action was not based on the agree¬ 
ment, and the agreement, in so far as it purported 
to make the bonds general obligations of the dis¬ 
trict, was void 81 Whether a district is liable on 
bonds may not be determined in an action by a 
bondholder for a money judgment-82 

The holder of matured bonds is not entitled to 
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recover a money judgment where it would not give 
him any additional remedies in seeking to enforce 
payment 83 A provision in the judgment that the 
plaintiff have execution is error, where a judg¬ 
ment creditor must look for payment to revenue 
provided by statute, and he would not be entitled 
to execution except to reach moneys collected on 
assessments in accordance with such statute 84 Al¬ 
so, since an irrigation district is a quasi-public cor¬ 
poration, a holder of irrigation bonds is not entitled 
to execution against such district for the property 
of public corporations, and quasi-public corpora¬ 
tions, is not subject to execution 85 While a suit to 
cancel irrigation district bonds may be dismissible 
as against defendants answering and showing no 
interest, plaintiff in such a suit has been held en¬ 
titled to a decree against defaulting defendants 86 

In an action to recover irngation district bonds, 
the court may find that money paid on the pur¬ 
chase price was never received by the district but 
was instead misappropriated by such officers, not¬ 
withstanding a statute providing that in an action 
to contest the validity of irrigation district bonds 
all findings of fact or conclusions of the board of 
directors should be conclusive, and a resolution 
was adopted by the board of directors stating that 
such money was received by the distnct.87 Where 
an interlocutory judgment was entered ordering 
delivery of the bonds and coupons to the clerk of 


reciting lawful issuance, evidence 
that bonds were issued for water 
rights on which no construction work 
was ever done, reservoir mcumbeied 
beyond its value, and stock in ditch 
company subject to forfeiture for un¬ 
paid assessments, held properly ex¬ 
cluded 

U S —^Divide Creek Irr Dist v Hol¬ 
lingsworth, CCA Colo , 72 P 2d 859, 
96 AL.E. 937 


amount unpaid on coupons for ac¬ 
crued interest on irrigation bonds 
alleged respective dates when each 
coupon was presented for payment 
and dates when each coupon matured, 
irrigation district held liable for le¬ 
gal interest rate on matured obliga¬ 
tions from and after date of presenta¬ 
tion for payment 

Cal—Jordan v. Williams Irr Dist, 
57 P2d 566, 13 Cal App 2d 465 


82. Cal—Carpenter v Glenn-Colusa 
Irr Dist, 94 P 2d 345, 14 Cal 2d 
338 

83. Cal—Carpenter v Glenn-Colusa 
Irr Dist, supra. 

I&egTLStxy and indorsement 

The holder of matured bonds and 
interest coupons of irrigation dis¬ 
trict was not entitled to judgment on 
bond and coupons where, upon pres¬ 
entation thereof, treasurer of district 
had registered bonds and indorsed 
agreement thereon that they should 
bear interest until funds were avail¬ 
able for their payment, since holder 
was put in same position by indorse¬ 
ment as he would have been by ob¬ 
taining a money judgment 
Cal —^Moody v Provident Irr Dist, 
85 P2d 128, 12 Cal 2d 389 
84 US —^Divide Creek Irr Dist v 
Hollingsworth, CCA Colo, 72 F. 
2d 859, 96 ALR 937. 

85. Idaho—Sudler, Wegener & Co 
V Hillsdale Irr Dist, 123 P 2d 
420, 63 Idaho 646. 

86. Or—Carico v Crystal Dist Im¬ 
provement Co, 250 P. 746, 119 Or 
629 

87. Cal —City of Los Angeles v 
Watterson, 48 P 2d 87, 8 Cal App 2d 
831 


76 US —Shelton v Gas Securities 
Co, Colo, 239 P 653, 152 CCA 
487, certiorari denied 37 S Ct 652, 
244 US 654, 61 LEd 1373. 

67 C J p 1337 note 1 

Evidence lield snfdciexLt 

Cal —City of Lois Angeles v Watter¬ 
son, 4S P 2d 87, 8 Cal App 2d 331 

67 C J p 1337 note 1 [b] 

77. Utah—^Lundbeig v Green River 
Irngation Dist, 119 P 1039, 40 
Utah 83 

78. Cal —^Ham v Grapeland Irr 
Dist, 168 P. 207, 172 Cal 611 

79. U S —^Borron v El Paso Kat 
Bank of El Paso, CCA Tex, 133 P 
2d 698 

]begal Interest rate 

Where complaint in suit for 


180. injunction 

Petition which alleged that interim 
bonds of water improvement district 
were issued in excess of amount and 
for longer term than authorized by 
law at time they were voted on by 
taxpayers sufficiently put validity of 
the bonds in question to warrant a 
temporary injunction restraining sale 
or disposition of the bonds pending 
trial on merits 

Tex—State ex rel Abney v Miller, 
128 SW2d 1134, 133 Tex 498 

81. U S —Toole County Irr Dist v 
Moody, CCAMont. 125 F 2d 498. 
ceitiorari denied Moody v Toole 
County Irr Dist, 62 S Ct 1281, 316 
US 690, 86 LEd 1762, rehearing 
denied 63 S Ct 24, 317 US 704, 87 
LEd 662 
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court within a stipulated time, and on default there¬ 
of plaintiff was to have judgment for the amount 
of the bonds and coupons, the court had jurisdiction 
to enter a second judgment for the amount of the 
coupons which defendants failed to turn over to 
plaintiffs In an action to compel the return of 
bonds of an irngation district which were delivered 
on a condition which was not fulfilled, a decree re¬ 
quiring the parties to return the bonds or their 
par value is not erroneous because of requiring pay¬ 
ment of par value instead of market value, on 
the claim that the distnct could purchase the bonds 
on the market for less than their par value, as 
this course was likewise open to defendants, 
and a decree requiring the district to return the in¬ 
complete system received for the bonds has been 
held sufficiently to require the district to do equity 
although it was worthless, it being likewise worth¬ 
less to the distnct 

In a suit to test the validity of bonds proposed 
to be issued by an irrigation distnct, the trial 
court has no authority to determine that the bonds, 
when issued, would be tax exempt, since only the 
validity of the bonds may be considered in such a 
suit, and the state, which has a greater interest in 
the question of exemption than any individual cit¬ 
izen, cannot be made a party to such suit It 
has been held that no relief will be granted to one 
seeking to invalidate warrants of an irrigation dis¬ 
tnct where he makes no tender of what may be 
found to be lawfully due from him ^2 

In a suit by bondholders holding a judgment 
against a dissolved irngation district, it has been 
held that equity could, so far as possible, restore 
the system to its original condition pending liquida¬ 
tion of its indebtedness, 9 3 and could appoint com¬ 
missioners to administer the system and affairs of 
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the district for the benefit of such bondholders 
whose claims had not been liquidated at the time 
of the distnct’s dissolution,and have the com¬ 
missioners appointed make levies 

The fact that other bonds of an irrigation district 
were outstanding and weie included in an order 
directing the sale of lands which had been sold to 
the county for unpaid taxes does not impair the 
court’s power to enforce the rights of petitioning 
bondholders who had obtained a judgment against 
the district 

A judgment rendered in a prior action in which 
interveners were not parties is not res judicata as 
to their rights in a subsequent action 27 

§ 332. Assessments and Taxes 

Matters pertaining to assessments and taxes by 
irrigation districts are considered infra §§ 333- 
337 

Examine Pocket Parts for later cases 

§ 333 - Power and Duty to Assess and 

Levy 

a In general 

b Character or nature of tax 
c Purposes of levy or assessment 
d Property liable 
e. Benefit to property 

a. In G-eneral 

Irrigation districts have the power, and also the duty, 
to levy such taxes and assessments as the legislature has 
authorized by statute 

The courts have upheld the validity of statutes 
authorizing irrigation districts, and other districts 
organized for the same purpose, to levy taxes and 
assessments,2 s and such statutes do not fall within 


88. Cal —City of Los Angeles v 
Watterson, supra 

89. Colo —^Henry L Doherty & Co 

V Steele, 204 P 77, 71 Colo 33 

90. Colo—Henry L. Doherty & Co 

V Steele, 204 P 77, 71 Colo 33 

91. Ariz —Reichenberger v Salt 
River Project Agr Improvement 
and Power Dist, 70 P 2d 462, 50 
Ariz 144 

92. Or—^Northern Pac Ry Co v 
John Day Irr Dist, 211 P 781, 106 
Or 140 

93. US —Beck v. Otero Irr Dist, 
DC Colo, 60 P 2d 951 

94. US —^Beck v, Otero Irr Dist, 
supra 

Dlscretloai 

Where Water Power Control Dis¬ 
trict was in default under deed of 


trust securing indebtedness, whether 
situation could be handled under pos¬ 
session of district's property by trus¬ 
tee, or required interposition of re¬ 
ceiver as prayed by district’s direc¬ 
tors was within trial judge’s discre¬ 
tion 

U S —Borron v El Paso Nat Bank of 
El Paso, CCA Tex, 133 F 2d 698 

95. US—^Beck v. Otero Irr Dist, 
D C Colo , 60 F 2d 951 

96. US—Judith Basin Irr Dist v 
Malott. CCAMont. 73 F 2d 142, 
97 ALR 604 

97- Cal —Olinda Irrigated Lands 
Co V Tank, 80 P 2d 170, 27 Cal 
App 2d 66 

98 US —^Hydrocarbon Production 
Co V Valley Acres Water Dist, 
CATex, 204 F 2d 212, certiorari 
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denied 74 S Ct 44, 346 US 825, 
98 LEd 350 

Colo—People ex rel Rogers v. Let- 
ford, 79 P2a 274, 102 Colo 284 
Kan—Mizer v. Kansas Bostwick Irr 
Dist No 2, 239 P 2d 370, 172 Kan 
157, appeal dismissed 72 S Ct 1053, 
343 US 954, 96 LEd 1355—State 
ex rel Emery v Knapp, 207 P 2d 
440, 167 Kan 546 

Neb—^Nebraska Mid-Slate Reclama¬ 
tion Dist. V Hall County, 41 N 
W2d 397, 162 Neb 410 
Nev—In re Lovelock Irr Dist, 273 
P 982, 61 Nev 215 
Tex—^Moore v Maverick County Wa¬ 
ter Control and Improvement Dist 
No 1, Civ App, 162 SW2d 1009, 
error refused, certiorari denied 63 
set 993, 318 US 790, 87 LEd 
1166 
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constitutional provisions regulating assessment and 
collection of taxes for general state purposes.^^ 
Within the limitations of authorizing statutes, ir¬ 
rigation districts have the power to levy assess¬ 
ments or taxes in the nature of assessments’i for 
the purpose of raising revenue to irrigate and 
lands,2 but as a rule may not levy general taxes ^ 
It is within the power of the state however to pro¬ 
mote and support public improvements of this nature 
by general taxation^ and it is optional with the 
legislature to provide for the redemption of district 
bonds either through assessments based on benefits 
or through the exercise of its general taxing pow¬ 
er,® and consequently within its power to provide 
that on consolidation or merger of a levee district 
with a subsequently organized irrigation district 
the former levee district bonds shall be redeemed 
through the issuance of refunding irrigation dis¬ 
trict bonds to be paid by general taxes ® Authority 
to issue irrigation bonds implies an authority to levy 
a tax to pay them 

Impairment of obligations Statutes relating to 
the assessment, levy, and collection of taxes have 


been held invalid where they impair the obligation 
of the bonds of the district,^ or other contractual 
obligations ^ 

Delegation of taxing power to United States by a 
district IS not shown by a contract for the operation 
of an irrigation system by the United States 

Duty to assess A district is under a duty to as¬ 
sess and levy such taxes as may be required to meet 
its obligations,and delinquent assessments levied 
by an irrigation district are not available as assets 
so as to excuse a failure to make annual assessments 
required by statute 

b. Character or Nature of Tax 

District taxes are generally special taxes for local 
improvements, and do not constitute taxes in a technical 
sense 

Ordinarily, district taxes or assessments are not 
general taxes, but are special taxes for local im¬ 
provements,'^ 3 or special assessments not constitut¬ 
ing “taxes” in a technical sense,!^ and are to be 
distinguished from taxes levied by a municipality 
for waterworks,1® and taxes levied for the mainte- 


XJtali —Patterick v. Carbon Water 
Conservancy Diat, 145 P 2d 603, 
106 Utah 56 
67 C J p 1337 note 10 
!l*rast fond 

An assessment to pay bond prin¬ 
cipal and interest of irrigation dis¬ 
trict levied on land in district be¬ 
came property of district to be held 
in trust for its bondholders when 
levied, and directors of district be¬ 
came trustees for district and its 
bondholders from such time 
Cal —McKaig v Moutrey, 00 P 2d 
108, 32 CalApp2d 637 

99. Mont —^Walden v Bitter Root 
Irr Dist, 217 P 646, 68 Mont 281 
67 C J p 1338 note 11 

1. US —orthport Irr Dist v Hen¬ 
ry Wilcox & Son, CCANeb, 131 
F2d 113 

NM—^In re Arch Hurley Conservan¬ 
cy Dist, Hudson Irr Extension, 
191 P 2d 338. 62 NM 34 
67 C J p 1338 note 12 
The source of authority for mak¬ 
ing speciaJ assessments on land in a 
conservancy district is the power 
to tax 

NM—^Durand v Middle Rio Grande 
Conservancy Dist, 123 P 2d 389, 
46 ISTM 138 

2. Neb —Plansburg- v Shumway, 
219 NW 956, 117 Neb 126 

3. Mont—Cosman v Chestnut Val¬ 
ley Irr Dist, 238 P 879, 881, 74 
Mont 111, 40 ADR 1344 

67 C J p 1338 note 14 

4. Tex — Texas & P Ry Co v 
Ward County Irr Dist No 1, 251 
SW 212, 112 Tex 693. 


Utah —Patterick v Carbon Water 
Conservancy Dist, 145 P 2d 603, 
106 Utah 55 
Xiq[u.al dignity 

The Legislature has the power to 
make irrigation district assessments 
of equal dignity with general taxes 
Wyo—Board of Com'rs of Big Horn 
County V Bench Canal Drainage 
Dist, 108 P2d 690, 56 Wyo 260 

5. Cal —Palo Verde Irr Dist v 

Seeley. 245 P 1092, 198 Cal 477 
0. Cal —Palo Verde Irr Dist v 

Seeley, supra 

7. US—Judith Basin Irr Dist v 
Malott, CCAMont, 73 P 2d 142, 
97 ADR 504 

8. US —^Moore v Gas Securities 

Co, CCA Colo, 278 P 111. 

67 C J p 1338 note 18 

9. US —People of Puerto Rico v 

Russell & Co, Puerto Rico, 62 S 
Ct 784, 315 US 610, 86 L Ed 
1062, rehearing denied 62 S Ct 
1030, 316 US 708, 86 L Ed 1775 

I XO. US —^New Tork Trust Co v 
Faimers’ Irr Dist, CCANeb. 280 
F 786 

67 C J p 1338 note 19 

II. Or—State v McClain, 298 P 
211, 136 Or 53 
67 C J p 1338 note 20 
Sfaiidatory duty 

Board of directors of an irrigation 
district has mandatory duty to levy 
assessment to pay its bonds and in¬ 
terest thereon. 

Cal—May v Board of Directors of 
El Camino Irr Dist, 208 P 2d 661, 
34 Cal 2d 126 


After Issuance of deed to county 
for unpaid state, county, and irriga¬ 
tion district taxes, subsequent irri¬ 
gation district taxes should be levied 
from year to year pending sale by 
county of the lands so acquired 
U S —Judith Basin Irr Dist v Mal¬ 
ott, CCAMont, 73 F 2d 142, 97 
ADR 604 

12. Or—Kollock V Barnard, 242 P 
847, 116 Or 694 

13 Colo—Logan Irr Dist v Holt, 
133 P2d 630, 110 Colo 253. 

67 C J p 1338 note 22 

14. Colo—^Logan Irr Dist. v. Holt, 
supra 

Neb—Drainage Dist No 1 of Lin¬ 
coln County V Ehrkpatrick-Pettis 
Co. 300 NW 682, 140 Neb 680 
67 C J p 1338 note 23 

15. Colo —^Interstate Trust Co v 
Montezuma Valley Irr Dist., 181 
P 123, 66 Colo 219 

Water conservancy district 

A water conservancy district, or¬ 
ganized under Water Conservancy 
Act, IS a “quasi-municipal corpora¬ 
tion” formed for a public state pur¬ 
pose, and the mill levy tax author¬ 
ized by the act is an “ad valorem 
tax” based on the same valuations 
as all general taxes for a public 
purpose and not as “assessment for 
benefits,” with respect to contention 
that tax was m realty a special as¬ 
sessment to which rule that such 
assessments cannot exceed benefits 
conferred applied, and owners of 
realty within limits of incorporated 
cities and towns lying within wa¬ 
ter conservancy district, owners of 
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nance of schools,^® because in the case of municipal 
waterworks and school maintenance taxes there is 
a direct public benefit general m character, whereas 
m the case of irrigation district taxes the benefit is 
not directly public in character, the direct benefit be¬ 
ing to the particular landowners whose land is sup¬ 
plied with water. Where the legislature has dele¬ 
gated the creation of water improvement districts 
to commissioners’ courts and provided for the levy 
and assessment of taxes by a board of directors of 
the district thus created, acting through the assessor 
appointed by them within the boundaries of the dis¬ 
trict, on all property alike, it has been held that the 
tax is not a special assessment but a general tax 

c. Purposes of Levy or Assessment 

Subject to constitutional restrictions, the statute con¬ 
ferring the power to levy or assess determines the pur¬ 
poses for which levies or assessments may be made 

The purposes for which irrigation assessments 
may be made by the authorities vested with the pow¬ 
er to levy them are determined by the statute con¬ 
ferring such power, subject to constitutional re¬ 
strictions, and if an assessment is not for a purpose 
authorized by law it is mvalid.'^S 

^Construction/* as used in statutes providing that 
the cost of construction of an irrigation system 
shall be charged against the land within the irrigable 
limits, IS not necessarily limited to building,but 
may include the preservation, maintenance, and op¬ 
eration of what has been built .20 

Meeting warrants. An assessment levied for the 
purpose of meeting outstanding warrants of the irri¬ 
gation district issued in accordance with the provi- 
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sions of the governing act is not void as not shown 
to have been made for a purpose for which the irri¬ 
gation district can make an assessment,and, if 
the board is required to state the purposes of an 
assessment, its statement that the assessment is 
made to raise money for purposes of meeting such 
outstanding warrants is a sufi&cient statement of 
purposes 22 

Repairs and improvements Assessments may be 
made to keep irngation systems m repair,23 Under 
statutes authorizing the directors of irrigation dis¬ 
tricts to fix rates of tolls and charges for water 
against persons using its canals, or to levy assess¬ 
ments for the purpose of defraying expenses of the 
operation, repair, and improvement of such portion 
of its canal and works as are complete and in use, 
the laying of a pipe necessitated by the lawful re¬ 
moval of a ditch by municipal authorities is a repair 
or improvement, funds for which may be included in 
a maintenance assessment or in increased toll rates 
charged for water,24 and is not a new construction 
which must be defrayed by a special assessment or 
bond issue under other sections requiring assent of 
the voters of the district 25 

Terms operation** and maintenance/* as used m 
statutes or contracts authorizing assessments for 
the operation and maintenance of an irrigation sys¬ 
tem, while of elastic import not susceptible of pre¬ 
cise and comprehensive definition, 2 6 are neverthe¬ 
less well understood27 and include within their scope 
the cost of preserving the system and its lands, 2 3 
although It has been held that, under the item of 
maintenance and operation, there may not be in¬ 
cluded the cost of research and investigation with a 


lands not susceptible of imgration, 
owners of lands already havingr an 
adequate water supply, and owners 
of personaJty were subject to gener¬ 
al ad valorem tax of district by rea¬ 
son of the situs of their properly, 
and as to such tax the due process 
clauses of state and federal consti¬ 
tutions had no application 
Colo—^People ex rel Rogers v Let- 
ford, 79 P2d 274, 102 Colo 284 

16. Colo —^Interstate Trust Co v 
Montezuma Valley Irr List, 181 
P 123, 66 Colo 219 

17. U S —^Hydrocarbon Production 

Co V Valley Acres Water Dist. 
C A Tex, 204 P 2d 212, certiorari 
denied 74 S Ct 44, 346 U S 825, 98 
LEd 350 

67 C J p 1339 note 26 

18. Wash—^Laycock v Lake Chelan 
Reclamation List, 214 P. 1054, 124 
Wash 644 

67 aj. p 1339 note 29. 


Operation and maintenance assess¬ 
ments • 

An Item, “operation and mainte¬ 
nance rate $0 18 per acre," in of¬ 
ficial budget of irrigation district 
and local improvement district there¬ 
in, did not establish that irrigation 
district board’s assessment on lands 
in improvement district was opera¬ 
tion and maintenance assessment, 
which such board had power to levy, 
in view of contrary testimony and 
resolutions of district board and 
state board of irrigation district 
bond commissioners 
Nev—Penrose v Whitacre, 147 P 
2d 887, 62 Nev 239 

19. XT S —Swigart V Baker, Wash , 
33 set 646, 229 US. 187, 67 LEd 
1143 

20. US—Swigart v. Baker, supra 
67 C J p 1339 note 31 

21. Cal —Miller & Lux v Secara, 
227 P 171. 193 Cal 765. 

329 


22. Cal—^Miller & Lux v Secaia, 
supra 

23. Mont—State v Board of Com’rs 
of Cascade County, 296 P 1. 89 
Mont 37 

67 C J p 1339 note 34 

24. Idaho—City of Nampa v Nam¬ 
pa & Meridian Irr List, 115 P 
979, 19 Idaho 779, erroi dismissed 
35 set 602, 238 US 643, 69 L 
Ed 1502 

25 Idaho—City of Nampa v Nam¬ 
pa & Meridian Irr Dist, supra. 

26 US —^Nampa & Meridian Irr 
Dist V Bond, D C Idaho, 283 P 
569, affirmed, CCA, 288 P 641, 
affirmed 45 S Ct 383, 268 US 50, 
69 LEd 843 

27. U S —^Nampa & Meridian Irr 
Dist V Bond, supra 

28. U S —^Nampa & Meridian Irr. 
Dist V Bond, supra 

67 C J. p 1339 note 41. 
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View to the development of hydroelectric power^s 
or the cost of “defense of water supply/'^O 

d. Property Liable 

(1) In general 

(2) Location 

(3) Property of municipalities 

(4) Property of United States 

(1) In General 

Constitutional and statutory provisions determine 
what property is subject to assessment for irrigation 
purposes. 

The property subject to assessment for iingation 
purposes is determined by provisions of the consti¬ 
tution and statutes, and, generally speaking, the tax 
is to be assessed on all the real property of the 
district not exempt by law Under a statute pro¬ 
viding for assessment of all real property within an 
irrigation district, personal property is not subject 
to assessment 33 Where, however, the statute ex¬ 
pressly provides for an assessment of all taxable 
property in the district, real, personal, and mixed, 
personal property is subject to tax for irrigation 
purposes 33 

Exemptions It is within the legislative discre¬ 
tion to exempt from assessment for irngation dis¬ 
trict purposes urban land within the district oc¬ 
cupied and used exclusively for other than agricul¬ 
tural purposes, 34 and, in the absence of violation of 
constitutional provisions,35 the exclusion or inclu¬ 
sion of such urban property from irrigation tax is 
a matter for final deteimination by the legislature 36 


A proMso in a statute for the organization of an 
irrigation district that, where ditches, canals, or 
reservoirs have been constructed prior to passage 
of such statute, they and the lands watered thereby 
shall be exempt under such statute unless the dis¬ 
trict was formed to acquire such ditches, etc, op¬ 
erates to exempt land so watered under the cir¬ 
cumstances specified in the proviso,^? and other 
statutory provisions to the effect that an irrigation 
district shall be conclusively deemed to be legally 
and regularly organized unless the legality of its 
organization shall have been attacked by quo war¬ 
ranto proceedings within a specified period do not 
affect the lights of a landowner under such pro¬ 
viso 38 An order of county commissioners, defining 
and establishing the boundaries of a district, con¬ 
strued as a determination that all land within the 
district would be benefited, has been held not to 
preclude exemption of land under statutes providing 
for exemption 39 Where the primary duty of deter¬ 
mining what land is subject to levy and assessment 
and of passing on claims of exemption is vested in 
the board of directors, an attempt by the assessor- 
collector to place land on the tax rolls before the 
board has made its determination is mvalid.40 

Neglect of district officials to assess owner for 
past years does not render his property nonassess¬ 
able in the future 4i 

Patented lands not included in federal reclama¬ 
tion project unitj if irngable lands and within the 
district, are subject to assessment for the cost of 
irrigation ivorks constructed by the United States 


29. NM—Sperry v Elephant Butte 
Irr Dist of New Mexico, 270 P 
8S9, 33 NM 482 

30. NM—Sperry v Elephant Butte 
Irr Dist of New Mexico, supra 

31. Idaho —Gedney v Snake River 
Irr Dist, 104 P 2d 909, 61 Idaho 
605 

Neb —Garden County v Schaaf, 17 I 
N"W2d 874, 145 Neb 676 
67 C J p 1339 note 46 
Almost any character of land may 
be placed within a conservation and 
reclamation district and the district 
may tax almost any chaiacter of 
property that has a situs within its 
boundaries, regardless of whether 
such property receives any benefit 
from district*s activities 
TJ S—Hydiocarbon Production Co v 
Valley Acres Water Dist, C A 
Tex, 204 F 2d 212, certiorari de¬ 
nied 74 set 44, 346 US 825, 98 
LEd 350 

State owned lands 

(1) Under some statutory provi¬ 
sions state-owned lands included 
withm an irrigation district are sub- 1 


ject to assessment, even though 
state lands cannot be sold to satisfy 
the lien of assessment 
Mont—Toole County Irr Dist v 
State, 67 P2d 989. 104 Mont 420 
(2) Under other provisions such 
lands are not subject to assessment 
Idaho—^Plorer v Wood River Val¬ 
ley Irr Dist, 51 P2d 700, 56 Idaho 
176 

32. Cal —Western Union Tel Co v 
Modesto Irr Co, 87 P 190, 149 
Cal 662, 9 Ann Cas 1190 

67 C J p 1339 note 47 

33. Tex—^Vestern Union Telegiaph 
Co V Wichita County Water Im¬ 
provement Dist No 1, ComApp, 
30 SW2d 301 

Owner of a mineral estate and 
personal propeity situated within 
an irrigation district created by spe¬ 
cial act of legislature holds proper¬ 
ty subject to lesrislature’s exercise 
of constitutional power to prescribe 
taxation ad valorem 
U S —Hydrocarbon Production Co v 
Valley Acres Water Dist, C A 
Tex, 204 F2d 212, certiorari de¬ 
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nied 74 S Ct 44, 346 US 825, 98 
DEd 350 

34 Neb —Erickson v Nine Mile 
Irr Dist, 190 NW. 673, 109 Neb 
189 

67 C Jr p 1340 note 60 

35. Neb —^Erickson v. Nine Mile 
Irr Dist, supra 

67 C J p 1340 note 51 

3G. Neb —^Erickson v Nine Mile Irr 
Dist, supra 

37 Utah—^Horn v. Shaffer, 151 P 
656, 47 Utah 66 

38. Utah—^Horn v Shaffer, supra 

67 C J p 1340 note 66. 

39. U S —^Atchison, T & S F Ry 
Co V Elephant Butte Irr Dist of 
New Mexico, CCANM, 110 F 2d 
767 

40- US—Atchison, T & S. F By 
Co V Elephant Butte Irr Dist of 
New Mexico, supra 

41. Idaho —Oregon Short Line R 
Co V Pioneer Irr Dist, 102 P- 
904, 16 Idaho 678 

67 C J. p 1340 note 66. 
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under a contract with the district's Jn so far as they 
are not covered by a paid-up water right contract 
with the United States 

Land acquired hy an irrigation district^ because 
of delinquency in assessments, is again liable for 
assessments on coming back into private owner¬ 
ship 

(2) Location 

Generally, all lands within an irrigation district, 
and only such lands, are subject to assessment 

Generally speaking, all lands within an irrigation 
district are subject to assessment according to the 
benefits received,and property without the dis¬ 
trict may not be assessed Any particular tract 
of land shown on the plat made by the proper 
authorities and referred to m the list of water 
allotments is subject to assessment as within the 
district where it can be definitely identified and lo¬ 
cated by reference to either or both the plat and the 
list,and if the listing of the lands is inadequate 
or incorrect in description it may be aided by refer¬ 
ence to the plat Where, however, there is no 
description of the land assessed sufficient to identify 
it, it will not be held within the district so as to be 
subject to tax 

(3) Property of Municipalities 

Municipal property may be subject to assessment by 
an irrigation district. 


Under constitutional provisions exempting prop¬ 
erty owned by municipalities from taxation, an 
assessment by an irrigation district is not a tax,^*^ 
and pueblo lands of a municipality are subject to 
assessment for purposes of irrigation Under 
statutes not expressly exempting property of a 
municipality from assessment by an irrigation dis¬ 
trict, there ma}’’ exist an implied exemption of such 
municipal propeity as is devoted to a public use 
The fact that municipal property is used for both 
private and public uses will not deprive it of the 
right to exemption as devoted to a public use,^^ 
and even though it were conceded that particular 
portions devoted to both private and public use 
were not entitled to exemption this would not de¬ 
prive other and separable portions of such prop- 
ert>, used exclusively for public purposes, of the 
nght to exemption 

(4) Property of United States 

Property of the United States is not subject to 
assessment except as congress otherwise provides. 

Except as otherwise provided by congress, prop¬ 
erty of the United States is not subject to assess¬ 
ment by an irrigation district ,^5 and lands which 
are not within the provisions of an act of congress 
permitting taxation of public lands of the United 
States within irrigation districts are not subject to 
assessment 56 it has been held that property sold 
by the United States to a pnvate person is in his 


42. Mont —In re Ft Shaw Irr Dist, 
261 P 962, 81 Mont 170 

43. Mont —In re Ft Shaw Irr Dist, 
supra 

44. Cal —^Provident Land Corp v 
Zumwalt, 85 P 2d 116, 12 Cal 2d 
365, followed in Provident Land 
Corp V Provident Irr Dist, 85 
P 2d 122, 12 Cal 2d 791, and Provi¬ 
dent Land Corp v Benoit, 86 P 
2d 122, 12 Cal 2d 790 

45. Or—State v McClain, 298 P 
211, 136 Or 63 

67 C J p 1340 note 59 

46. Tex—Grand Lodge of Order of 
Sons of Hermann in Texas v Cur¬ 
ry, CivApp, 108 S'W‘2d 674, er¬ 
ror refused 

67 C J p 1340 note 60 
Excluded laud 

(1) Water improvement district 
directors cannot levy a tax on land 
which has been excluded from the 
district 

Tex —La Salle County Water Im¬ 
provement Dist No 1 V, Gumn, 
CivApp, 40 SW2d 892 
<2) The date of filing petition for 
exclusion of lands from irrigation 
district, and not the date of order 
of exclusion, determmes whether ex¬ 


cluded lands could be released from 
obligation to pay distiict's bonds 
US—Pueblo Trading Co v Baxter 
Creek Irr Dist, D C Cal, 61 F 
Supp 586 

(3) Signature of patentee whose 
land was not part of irrigation dis¬ 
trict to agreement to pay distiict 
taxes was without consideration, in 
view of the statutory provision that 
district water must be apportioned 
among owners of property forming 
part of district, and his signing of 
agreement waiving objections to 
formation of irrigation district, and 
issuance of bonds, and pledging pay¬ 
ment of taxes and assessments did 
not estop patentee's successors to 
attack assessment of their land to 
pay district bonds and subsequent 
sale thereof under assessment, where 
patentee's land was never part of 
district and agreement related only 
to property forming part of district 
Cal—Woody v Security Trust & 
Savings Bank, 29 P 2d 898, 137 
Cal App 29 

47. Utah —Argyle v, Bonneville 
Irr Dist, 280 P 722, 74 Utah 480 

48. Utah—Argyle v, Bonneville 
Irr. Dist, supra 
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48 Utah—Bettilyon Home Builders 
V Bonneville Irr Dist, 260 P 
269, 70 Utah 328 

67 C J p 1340 note 63 

50 Cal—San Diego v Linda Vista 
Irr Dist, 41 P 291, 108 Cal 1S9, 
35 LRA 33. 

51 Cal—San Diego v Linda Vista 
Irr Dist, supra 

Faust v City of San Diego, 1 
P2d 543, 115 Cal App 277 

52 Cal —City of Fresno v Fi esno 
Irr Dist, 237 P 772, 72 Cal App 
503 

53. Cal —City of Fi esno v. Fresno 
Irr Dist, supra. 

67 C J p 1341 note 68. 

54. Cal—City of Fresno v. Fresno 
Irr Dist, supra 

67 C J p 1341 note 69 

55. Cal—^Nevada Nat Bank v Peso 
Irr Dist, 73 P 1066, 140 Cal 344 

Bishop V Jordan, 285 P 1096, 
104 Cal App 319 

56. Or,—^Buell v Jefferson County 
Court, 152 P2d 678, 175 Or. 402, 
165 ALR 1135, rehearing denied 
154 P2d 188, 175 Or, 402, 155 A 
LR 1136 
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hands free from any preexisting liability for such 
assessments not created or assented to by the gov¬ 
ernment or its grantee,57 although there is also 
authority to the effect that an irrigation assessment 
on land of an individual formerly owned by the 
United States is valid and effectual.^^ 

e. Benefit to Property 

(1) Necessity 

(2) What constitute benefits in general 

(3) Benefit as affected by irrigable char¬ 

acter of land 

(4) Benefit to excess holdings under 

Federal Reclamation Statutes 

(5) Drainage necessitated by irrigation 

(1) Necessity 

As a general rule, the Justification and authority for 
a levy or assessment by an irrigation district are derived 
from the benefits which will accrue to the owners of the 
land within the district. 

While It has been broadly stated that the benefit to 
the land is not the source of the power to tax it for 
irrigation purposes,^9 generally speaking, the justifi¬ 
cation and authority for the levying of assessments 
or taxes in the nature of assessments by an irriga¬ 
tion or similar district are derived from the benefits 
which the expenditure of the tax or assessment con¬ 
fers on the owners of land within the district, 


and a tax or assessment without supporting ben¬ 
efit, or out of all proportion to the benefits con¬ 
ferred,as where the assessment is based on an 
acreage in excess of that owned,cannot be sus¬ 
tained, although the fact that there is no benefit 
sufficient to support the whole assessment will not 
relieve the landowner from the duty to pay such 
portion of the assessment as is supported by a 
benefit 

(2) What Constitute Benefits in General 

Generally, it must appear that there is in existence 
or In reasonable contemplation an irrigation system 
capaole of delivering water, and that there has been 
an allotment of water rights to the land in question. 

The mere location of land within an irrigation 
district does not necessarily constitute a benefit, 
or show conclusively that it is capable of receiving 
benefit from the district's irrigation system,®® in the 
sense of becoming liable to contribute toward the 
maintenance thereof Ordinarily, it must appear 
that there is in existence or in reasonable con¬ 
templation an irrigation system capable of delivering 
water®7 and that there has been an allotment of 
water rights to the land in question.®® However, 
the landowner's failure to use available irrigation 
waters does not preclude his being benefited in the 
sense essential to subject him to liability for assess¬ 
ment,nor will his agreement not to use the water 


57. Cal—Bishop v Jordan, 285 P 
1096, 104 CalApp 319 
67 C J p 1341 note 71 

58 Or—Cannon v Hood River Irr 
Dist, 154 P 397, 79 Or 71 

67 C J p 1341 note 72 

59 Cal—In re Madeia Irr Dist, 28 
P 272, 675, 92 Cal 296, 27 Am S R 
106, 14 LR A 755 

TCas without resrard to IbeueSLt 

The legnslature, in carrying out 
constitutional mandate to conserve 
and use water for irrigation of and 
lands by creating by special act an 
irrigation district, may authorise the 
district to impose ad valorem taxes 
upon all property within the dis¬ 
trict without regard to benefit, and 
owner of mineral interests which 
have been severed from the surface 
estate in land within such district 
has no constitutional right to a 
hearing on the question of benefits 
tJ 3 —^Hydrocarbon Production Co 
V Valley Acres Water Dist, CA 
Tex, 204 P2d 212, certiorari de¬ 
nied 74 S Ct 44, 346 U S 825, 98 
DDd 350 

60 . Colo—^People ex rel Rogers v 
Lieitfiordl, 79 P2d 274, 102 Colo 
384 . 

Idahou—<5edney v. Snake River Irr 
Dish, 104 P2d 909, 61 Idaho 606 

Or—€orpiui Juris cited iu Smith v 


Enterprise Irr Dist, 85 P 2d 1021, 
1024, 160 Or 372 
67 C J p 1341 note 75 
Classification of property in tuuts 
Principle that assessment for lo¬ 
cal improvements to be valid must 
correspond to benefits resulting to 
land assessed does not require that 
every portion of property subaected 
to assessments should be directly 
benefited by improvement, but prop¬ 
erty assessed may be divided into 
units for purpose of estimating bene¬ 
fits, and unless classification is ar¬ 
bitrary or unreasonable, landowner 
may not defeat assessment by show¬ 
ing that some particular part of unit 
assessed is not directly benefited 
Wash—^Liesamiz v Whitestone Rec¬ 
lamation Dist, 61 P 2d 1305, 188 
Wash 145 

If legal subdivision Is included as 
a whole in irrigation project, it 
should be assessed as one unit or 
tract according to benefits accruing 
based on number of irrigable acres 
thereon which are served by distiict 
Wash—Lesamiz v Whitestone Rec¬ 
lamation Dist, supra 

61. Or—Corpus Juris cited in 
Smith V Enterprise Irr Dist, 86 
P2d 1021, 1024, 160 Or 372 

67 C J p 1341 note 76 

62. Mont —Cosman v Chestnut Val- 
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I ley Irr Dist, 238 P 879, 74 Mont 

' 111, 40 ALR 1344 

67 CJ p 1341 note 77 

63. Utah—Madsen V Bonneville 

Irr Dist, 239 P 781, 66 Utah 671 

67 C J p 1341 note 78 

64- Utah —^Madsen v. Bonneville 

Irr Dist, supra 

67 C J p 1342 note 79 

65. Wash—Northern Pac R. Co v 
Walla Walla County, 200 P 585, 
116 Wash 684 

67 C J p 1342 note 81. 

66 Wash —^Northern Pac Ry Co v 
Walla Walla County, supra 

67. Or—Corpus Juris cited in Kla¬ 
math Irr Dist V Carlson, 167 

P2d 614, 616, 176 Or 336—Smith 
V Enterprise Irr Dist, 86 P 2d 
1021, 160 Or 872 

67 C J p 1342 note 84 

68. Or—Corpus Juris cited In Kla¬ 
math Irr Dist V Carlson, 167 

P2d 614, 516, 176 Or 336-—Corpus 
Juris cited lu Smith v Enterprise 
Irr Dist, 85 P 2d 1021, 1024, 160 
Or 372 

67 C J p 1342 note 85. 

69. Wash -—Otis Orchards Co v. 
Otis Orchards Irr Dist No. 1, 
215 P 23, 25, 124 Wash. 610. 

67 C J p 1342 note 86. 
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for a certain season excuse him from liability to 
assessment for such season, nor may he complain 
of insufficient water where he failed to make due 
application for the amount needed, and there is noth¬ 
ing to show that the water would not have been 
furnished on demand,as the test for determining 
whether a benefit has been received is not the ex¬ 
tent to which the property owner may take advan¬ 
tage of his water rights,*^2 but is the value of the 
water right conferred or added 

(3) Benefit as Affected by Irrigable Char¬ 
acter of Land 

While nonirngable land may be benefited by an irri¬ 
gation system so that it may be taxable, generally land 
should be irrigable in order to be benefited and subject 
to assessment 

Nonirngable land may be so far benefited by an 
irrigation system that it should bear its due propor¬ 
tion of the burden of taxation,and statutes per¬ 
mitting taxation of nonirngable land for irrigation 
purposes are not invalid,'^5 gg that where the gov¬ 
erning statute does not make the irrigable character 
of the land assessed essential to the levy of a tax 
against it, and where the landowner has not made 
timely objection to the inclusion of his nonirngable 
land within the district, he may not escape liability 
in a suit for delinquent taxes on the ground that his 
land IS nonirngable 76 


The general rule, however, is that land should 
be irrigable in order to be benefited and subject to 
assessment,77 and by statute in some jurisdictions 
it is expressly provided that only irrigable land 
shall be subject to assessment for irrigation pur¬ 
poses 78 It has been held that a portion of land, 
nonirngable because of natural causes, is improperly 
included m the district, and should not be taxed,76 
even though it is being irrigated by pump,80 but the 
fact that a tract of irrigable land contains com¬ 
paratively small nonirngable portions will not ex¬ 
clude it from liability to tax,8l and when such a 
tract is taxed it should be assessed as a whole ,82 
and nonirngable lands have been held subject to tax 
to raise funds to retire irrigation district bonds is¬ 
sued before such lands were declared nonirnga¬ 
ble 83 

Railroad right of way has been held subject to as¬ 
sessment for support of an irrigation district as 
against the contention that it was not benefited 84 
Other authorities hold it not subject to assessment 
for the maintenance and operation of an irrigation 
system because not directly benefited thereby,*5 al¬ 
though stating that there may be some ground for 
argument that a railroad right of way is subject to 
assessment for construction of the system 86 

Where assessment is for drainage necessitated by 
irrigation the irrigable character of land so assessed 
by an irrigation district is immaterial 87 


70, Wash —Otis Orchards Co v 

Otis Orchards Irr Dist No 1, su¬ 
pra 

€7 C J p 1342 note 87 

71, Tex—Phillips V Cameron Coun¬ 
ty Water Improvement Dist No 
2, CivApp, 6 SW2d 667 

«7 CJ p 1342 note 88 

72, Wash —Otis Orchards Co v 

Otis Orchards Irr Dist No 1, 215 
P 23, 124 Wash 610 

73, Wash —Otis Orchards Co v 

Otis Orchards Irr Dist No 1, su¬ 

pra. 

74, Cal—In re Madera Irr Dist, 
28 P 272, 92 Cal 296, 14 DR A 
755, 27 Am SR 106—Bd of Di¬ 
rectors of Modesto Irr Dist v 
Tregea, 26 P 237, 88 Cal 334, 
appeal dismissed 17 S Ct 52, 164 
US 179, 41 LEd 395 

75, Cal—^BUss V Hamilton, 162 P 
303, 171 Cal 123 

^7 C J p 1342 note 92 

76, Tex —Wheat v Ward County 
Water Improvement Dist No 2, 
CivApp, 217 SW 713 

67 CJ p 1343 note 93 

77, Neb —Smith v. Frenchman- 
Cambridge Irr. Dist, 61 NW2d 
376, 166 Neb 270—Birdwood Irr. 
Dist V. Brodbeck, 29 NW2d 621, 
148 Neb 824. 


Or—Corptis Juris cited in Smith v 
Enterprise Irr Dist, 86 P 2d 1021, 
1024, 160 Or 372 
67 C J p 1343 note 94 
Assessments held valid 

In suit by irrigation district to 
foreclose for delinquent assessments, 
where testimony indicated that de¬ 
fendant’s lands by reason of their 
level relevant to irrigation works 
could have water carried over them 
by gravity, and having regard to 
character of soil and climate, could 
be rendered more productive by 
means of irrigation properly applied, 
assessments were valid as levied 
against "irrigable land" 

Or—^Klamath Irr Dist v Carlson, 
157 P2d 514, 176 Or 336 

When determination made 

Generally, the determination of 
the lands which are susceptible of 
irrigation and which will be benefit¬ 
ed in irrigation district must be 
made at the time the district is or¬ 
ganized or before bonds are issued, 
and lands once included in that 
classification cannot be excluded 
from assessment and levy by direct 
or indirect means while the bonds 
and coupons remain outstanding 
U S —^Denver-Greeley Valley Irr 
Dist V McNeil, CCA Colo,, 106 
r2d 288. 


78. Neb —Smith v Frenchman- 
Cambridge Irr Dist, 51 NW2d 
376, 155 Neb 270—Birdwood Irr 
Dist V Brodbeck, 29 N.W 2d 621, 
148 Neb 824 

67 C J p 1343 note 95 

78. Neb —Smith v Frenchman- 
Cambridge Irr Dist, 61 NW 2d 
376, 155 Neb 270 

80. Neb—Smith v Frenchman- 
Cambndge Irr Dist, supra 

81- Neb—^Wight v McGuigan, 143 
NW 232, 94 Neb 358 

67 C J p 1343 note 96 

82. Neb—^Wight v McGuigan, su¬ 
pra 

83. Mont—^Drake v Schoregge, 277 
P 627, 86 Mont 94 

84 Tex —Texas & P Ry Co v 
Ward County Irr Dist No 1, 251 
SW 212, 112 Tex 693 

85. Idaho —Oregon Short Line R 
Co V, Mmidoka Irr Dist, 283 P 
614, 48 Idaho 584 

67 CX p 1343 note 1 

86. Wash—^Northern Pac R Co v 
Walla Walla County, 200 P 685, 
116 Wash 684 

87. Nev—^McLean v. Truckee-Car- 

1 son Irr, Dist, 246 P. 285, 49 Nev. 
278. 
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Where water is supplied to urban property for 
purposes other than irrigation, such water coming’ 
from the system of an irrigation district, an urban 
property owner using such water may not object to 
taxation by the district on the ground that he is not 
benefited 

Question of whether land is susceptible of u t iga- 
tion IS one of f act.^® 

(4) Benefit to Excess Holdings under Fed¬ 
eral Reclamation Statutes 

Lands benefited may be assessed even though they 
come within the provisions of the Federal Reclamation 
AcL 

It has been said that the basis of irrigation as¬ 
sessment IS pioperty benefit independent of owner¬ 
ship,^>0 and, although the Federal Reclamation Act 
limits the right to use of water to any one owner 
to an area of a specified acreage, lands of one owner 
m excess of such acreage are subject to assessment 
in so far as they are irrigable A landowner con¬ 
senting to dispose of holdings m excess of the area 
permitted to any one owner under Federal Reclama¬ 
tion Statutes may not, after the construction of 
works making water available for irrigation, be 
heard to object to assessment on the ground that 
such excess lands retained by him were not ben¬ 
efited Assessing a landowner’s whole acreage, 
although restricting his water rights to a limited 
number of acres less than the whole, is not an in¬ 
vasion of constitutional rights One holding a 
large tract of land, in excess of the acreage allowed 
any one owner for water lights, for purposes of 
speculation, may not escape liability foi irrigation 
assessments on the plea that his excess holdings are 


not benefited because not entitled to water while 
owned by him,^*^ since he receives a benefit through 
the enhancement m the sale value of his and lands 
resulting from the construction of the irrigation sj s- 
tom 

(5) Drainage Necessitated by Irrigation 

Where irrigation of some lands necessitates drainage 
of others, the irrigated lands may be required to con¬ 
tribute to the cost of drainage. 

The legislature may properly provide that lands 
which by reason of artificial irrigation contribute by 
seepage and saturation to the swampy condition of 
lowlands shall contribute their just proportion of 
the cost of construction of drainage works for the 
reclamation of such lower lands,96 and the high¬ 
lands are benefited in that the irrigation of the high¬ 
lands contributes water which must be carried off 
from the lowland of the district 97 Where the 
assessment is for the drainage project, it must be 
based on the benefits derived from such project and 
not on the benefits derived from irrigation, accord¬ 
ing to certain authorities,® S although there is au¬ 
thority holding that the cost of drainage to protect 
particular land should be charged against all lands 
benefited by the irrigation system,99 and not against 
the protected land aloneIn any event the drain¬ 
age assessment must be based on benefits m ac¬ 
cordance with the controlling provisions of the ir¬ 
rigation law 2 The benefit on which the drainage 
assessment is based should be an actual benefit,^ 
although there may be an actual benefit without in¬ 
crease m the value of the land,^ and the benefits 
should be such as immediately accrue, or clearly 
will accrue, from construction of the drainage sys¬ 
tem 5 


88. Tex—^Hester & Roberts v Don¬ 
na Irr Dist Hidalgo County No 
1, CivApp, 239 SW 992, error 
refused 

67 C J p 1243 note 5 

89 Nev—McLean v Truckee-Car- 
son Irr Dist, 245 P 285, 49 Nev 
278 

Wlietlier or not a particular tract 
of laud cannot be irrigated because 
of natural causes is a question which 
may be raised at any time in a prop¬ 
er case, including action to foreclose 
tax sale certificate issued for delin¬ 
quent irrigation taxes 
Neb-^Birdwood Irr Dist v Brod- 
beck, 29 NW2d 621, 148 Neb 824 

90. TJ S —Shoshone Irr Dist v Lin¬ 
coln Land Co, DCWyo, 51 F2d 
138 

91- U S —Shoshone Irr Dist v. Lin¬ 
coln Land Co , supra j 


92. Wyo—^In re Goshen Irr Dist, 
293 P 373, 42 Wyo 229. 

93 Ariz —Saylor v Gray, 20 P 2d 
441, 41 Anz 558 

67 C J p 1344 note 10 

94. Or —^Klamath County v Colo¬ 
nial Realty Co, 7 P 2d 97$, 139 Or 
311 

95. Or —^Klamath County v. Colo¬ 
nial Realty Co, supra 

67 CJ p 1344 note 13 

96. Idaho—Burt v Farmers' Co-op 
Irr Co, 168 P 1078, 30 Idaho 762 

67 C J p 1344 note 14 

97- Nev—McLean v Truckee-Car- 
son Irr Dist, 245 P 285, 49 Nev 
278 

98. Idaho —^Nampa & Meridian Irr 
I Dist V Petrie, 223 P 631, 534, 37 
I Idaho 45 


Nev —McLean v Truckee-Carson 
Irr Dist. 245 P 286, 49 Nev 278 

67 C J p 1344 note 16 

99. U S —^Nampa & Meridian Ii r 
Dist V Bond, D C Idaho, 2S3 F 
669, affirmed, CCA, 288 F 541, 
affirmed 45 S Ct 383, 268 US 

50, 69 LBd 843 

1. US—^Nampa & Meridian Irr 
Dist r Bond, supra 

2- Idaho —Nampa & Meridian Irr 
Dist V Petrie, 223 P. 531, 633, 
534, 37 Idaho 46 

67 C J p 1344 note 19 

3. Idaho —^Nampa Ss Meridian Irr 
Dist V Petrie, supra. 

4. Idaho —^Nampa & Meridian Irr 
Dist V Petrie, supra 

67 C J p 1344 note 21 

5. Nev—^McLean v Truckee-Carson 
Irr Diat, 246 P. 285, 49 Nev. 278 
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g 334 ^ __ Levy and Assessment 

a By whom made or authorized 
b Time 
c Mode 

d Determination of benefits 
e Rate and amount of assessments 
f Assessment rolls and records, and 
form and contents of assessment 
g Notice and opportunity for hearing 
h Drainage assessments of irrigation 
district 

a. By Whom Made or Authorized 

(1) In general 

(2) Authorization by electors of district 
(1) In General 

A levy or assessment is to be made by the authority 
designated by statute. 

Irrigation taxes and assessments should be levied 
by the authorities designated by statute, and, in ac¬ 
cordance with statutory provisions, it has been held 
that if the district board neglects to levy a tax for 
costs of organization and payment of outstanding 
bonds the county board may levy such tax on the 
general assessment,® although the district board 
alone can levy a tax for the general purposes of 
the district and a tax levied by the county board 
for such general purposes would be void Statutory 
provisions granting irrigation district directors gen¬ 
eral power to do such acts as may be necessary to 
carry out the provisions of the statute under which 
the district is organized do not give them authority 


to make an assessment not otherwise authorized,^ 
and provisions of an irrigation district act have 
been held not to apply to an improvement distnct 
within the irngation district.® 

(2) Authorization by Electors of District 

When so required by statute a levy or assessment 
must be authorized by the electors of the district. 

Where the governing statutes require an election 
to authorize a special assessment,^® such as a special 
assessment for the construction of an irrigation sys¬ 
tem,or a general tax on all tangible property in the 
district,such an assessment made without an elec¬ 
tion IS invalid, and an assessment made partly for 
construction and partly for other purposes for which 
assessment is permitted without prior authorization 
by election is invalid in whole if there is no way 
of segregating the proper from the improper charg¬ 
es'^3 The fact that the statute provides that under 
certain circumstances a special assessment shall 
not be levied without an election relating thereto 
does not of itself cast on the directors the duty of 
calling an election if there is no assessment made 
Assessments which are not taxes within a statute 
requiring authorization by property taxpaying voters 
have been held valid, although not authorized by 
such voters 

b, Time 

statutory provisions generally regulate the time for 
making a levy and assessment. 

Generally speaking, the time for making an irriga¬ 
tion levy and assessment is regulated by statute, and 


6. Mont—state ex rel Blenkner v 
Stillwater County, 66 P 2d 788, 104 
Mont 387 

67 C J p 1344 note 24. 

7. Neb—^Wight V McGuigran, 143 N 
W 232, 94 Neb 358 

Assessment to pay Judgment 

County board of equalization had 
no authority under statute to assess 
and levy taxes against landowners 
and school land leasehold owners 
Tvithin an irrigation district to pay 
judgments obtained against such 
public corporation and such taxes 
were void and not a lien on land or 
leasehold interests in the district 
Neb—Loup County v Rumbaugh, 38 
NW2d 745, 151 Neb 563 
S. Wash—Laycock v Lake Chelan 
Reclamation List, 214 P 1054, 124 
Wash 544 

67 C J p 1346 note 27. 

9. Nev—^Penrose v Whitacre, 147 
P2d 887, 62 Nev 239 

10. Cal—^Imperial Land Co v. Im¬ 
perial Irr List, 161 P. 116, 173 
Cal 668 

67 C J p 1345 note 28. 


Maintenance tax 

Where water improvement district 
voted bonds for construction of dam 
but did not vote on tax to pay cur¬ 
rent and maintenance expenses of 
district, such maintenance tax 
which under constitution was a lien 
on property assessed for payment 
thereof was void under constitution¬ 
al provision requiring authorization 
by qualified property taxpaying vot¬ 
ers of distnct for the incurring of 
any “indebtedness” against a recla¬ 
mation district 

Tex —Brown County Water Im¬ 
provement List No 1 V Austin 
Mill & Gram Co, 138 SW2d 623, 
136 Tex 140 

11. Wash —Beecher v Peshastm 
Irr List, 234 P 4, 133 Wash 561 

67 C J p 1345 note 29 

12. Neb—Nebraska Mid-State Rec¬ 
lamation List V Hall County, 41 
NW2d 397, 162 Neb 410 

13. Nev—^Penrose v Whitacre, 147 
P 2d 887, 62 Nev 239 

■^ash —^Beecher v Peshastm Irr 
List, 234 P 4, 133 Wash 661, 
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Opportrnnity of uuprovement dis¬ 
trict to have drainage canal con¬ 
structed by civilian conservation 
corps through Federal Reclamation 
Bureau did not either by itself or 
taken in connection with waterlogged 
condition, of land in improvement 
district, create a legal “emergency” 
justifying assessment of all land in 
the improvement district without 
first holding a special election, even 
though part of the assessment was 
for operation and maintenance for 
which no election was necessary 
Nev—^Penrose v Whitacre, 132 P 2d 
609, 61 Nev 440, opinion adhered 
to 147 P2d 887, 62 Nev 239 

14, Cal—Impel lal Land Co v Im¬ 
perial Irr List, 147 P 593, 2 6 
CalApp 529 
67 C J p 1346 note 31 

15- Tex—^Moore v Maverick County 
Water Control and Improvement 
List No 1, Civ App , 162 S W 2d 
1009, error refused, certiorari de¬ 
nied 63 set 993, 318 US 790, 87 
LEd 1156 
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statutes providing that whenever bonds shall have 
been voted the directors of the district shall levy a 
tax sufficient to pay them do not authorize a levy 
before the bonds have been voted,and, where 
other provisions of the statutes provide that all ex¬ 
penses of organization shall be paid out of the 
proceeds of the sale of the bonds, there is no im¬ 
plication that a tax may be levied in advance of 
the voting of the bonds to pay such expenses 

Costs of operation and maintenance may be levied 
in advance of the time for payment 

c. Mode 

(1) In general 

(2) Resolution or motion 

(3) Credit for outstanding water rights 

(4) Methods of apportionment 

(1) In General 

The mode of assessment Is generally prescribed by 
statute. 

Statutory sections regulating the mode of assess¬ 
ment should be construed in the light of the whole 
act governing irrigation districts,^® and where the 
legislature has prescribed the method and manner 
of levying assessments no other manner or method 
may be used ,20 and, where the evident purpose 
of the whole act is to authorize levying of assess¬ 
ments on all lands of the district supplied with wa¬ 
ter considered as a whole, the courts will deny the 
contention that assessments should be apportioned 
locally within the district 21 While a slight omis¬ 
sion of land from assessment will not invalidate 
the assessment unless the omission results in sub¬ 


stantial injury ,22 an owner of land m the district 
has the right to assume that all irrigable land not 
exempt by law is assessed for the same amount as 
every acre of irrigable land owned by him in the 
district 23 An irrigation district is an indivisible 
unit in the sense that the burden of constructing and 
maintaining it should be apportioned ratably to all 
lands receiving water therefrom,24 and a water user 
may not divide a system into its component parts 
and decline to pay his share of the cost of con¬ 
structing, maintaining, or operating those portions 
from which he receives no direct benefit 25 Thus, 
the district’s bond obligation is so far general in 
character that a landowner may not segregate his 
share thereof 26 

Contiguous lots owned by one person and used to¬ 
gether, and on which there is a building covering a 
part of each lot, are properly assessed together as 
one parcel 27 

Plan and estimate. Apportionment of irrigation 
taxes or assessments should be based on the plan 
and estimates finally adopted.28 

What law governs The law in force when an as¬ 
sessment was levied ordinarily governs as to the 
method of levying taxes for the payment of irriga¬ 
tion district bonds.23 

(2) Resolution or Motion 

Unless required by statute, a resolution is not re¬ 
quired to authorize the levy of an assessment. 

Where the statute does not expressly require that 
the levying of an assessment be by, or in the form 
of, a resolution, an assessment is not invalid because 


le. Tex—Creag-er v Hidalgro Coun¬ 
ty Water Improvement Dist No 4, 
ComApp, 283 SW 151. 

17, Tex—Creag-er v Hidalgo Coun¬ 
ty Water Improvement I>ist No 4, 
supra. 

67 C J p 1345 note 34 

18- NM—Sperry v Elephant Butte 
Irr Pist of New Mexico, 270 P 
889, 33 NM 482 
67 C J p 1345 note 35 

19. Idaho —Colburn v Wilson, 132 
P 579, 24 Idaho 94 
Intention, of legislature 

The legislature in enacting irriga¬ 
tion district laws did not intend to 
create two methods of raising mon¬ 
ey for maintenance and operation of 
the completed irrigation system in 
an irrigation district, one by as¬ 
sessment required to be uniform ac¬ 
cording to benefits received and the 
other by tolls, not required to be 
uniform or based on benefits receiv¬ 
ed, but based only on cost of de¬ 
livery of water | 


Idaho—Gedney v Snake Kxver Irr 
Dist, 104 P2d 909, 61 Idaho 605 
20- Or—^Payette-Oregon Slope Irr 
Dist V Coughanour, 91 P 2d 626, 
162 Or 458 

21. Idaho—Gedney v Snake Kiver 
Irr Dist, 104 P2d 909, 61 Idaho 
605—Colburn v Wilson, 132 P 
579, 24 Idaho 94 

22. Or —^Payette-Oregon Slope Irr 
Dist V Coughanour, 91 P 2d 626, 
162 Or 458 

23. Or —Payette-Oregon Slope Irr 
i Dist V Coughanour, supra. 

I l^auds of district and county 

About one thousand acres of land 
within the Payette-Oregon Slope Ir¬ 
rigation District which district and 
county had acquired through foreclo¬ 
sure of assessment and tax liens and 
which were not thereafter devoted to 
a public use but were leased on a 
crop-share basis, were not exempt 
from assessment, and assessments 
which did not include the land own¬ 
ed by the district and county were 
void. 


Or—^Payette-Oregon Slope Irr Dist 
V. Coughanour, supra 

24. US.—^Nampa & Meridian Irr 
Dist V Bond, DC Idaho, 283 P 
669. affirmed, CCA, 288 F 541. 
affirmed 45 S Ct 383, 268 US 60, 69 
DEd 843 

Or—Payette-Oregon Slope Irr Dist 
V Coughanour, 91 P2d 626, 162 
Or 458 

25- US—^Nampa & Meridian Irr 
Dist V Bond, supra 

Idaho—Colburn v Wilson, 132 P 
579, 681, 24 Idaho 94 

26. Wash —^Roberts v. Richland 

Irr Dist, 13 P 2d 437, 439, 169 
Wash 166, affirmed 53 S Ct. 619, 
289 US. 71, 77 L Ed 1038 

27- Cal —Cooper v- Miller, 46 P 
326, 1X3 Cal 238 

28. Cal—^Reclamation Dist, No 108 
V. Ash, 208 P 394, 68 Cal App 238 

29. Wash —State v Columbia Irr 
Dist of Stevens County, 208 P. 27, 
121 Wash. 79. 
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the board did not previously pass a resolution au¬ 
thorizing it,30 and it IS immaterial whether the board 
proceeded by resolution or by mere motion, as long 
as the levying of the assessment constituted the ac¬ 
tion of the boards 1 and was duly preserved in its 
records as required by statute 32 

(3) Credit for Outstanding Water Rights 

Where statutes so require, in making an assessment, 
credit must be given lands for any partial or full water 
rights which they may already possess. 

Under statutes requiring that any lands m an ir¬ 
rigation district shall be given ''equitable credit’* for 
any partial or full water rights they may already 
have, an assessment made without giving such 
credit IS erroneous,32 even though the owner of the 
land signed the petition inducing the inclusion of 
his land m the district,34 although landowners who 
have previously conveyed their water rights to the 
district without any provision or limitation are not 
entitled to credit 35 

Where ungaHon district has bought system of 
existing irrigation company, subject to the out¬ 
standing contracts of the latter, the district may not 
assess lands of one having a contractual water right 
from such company and receiving no benefit, in ad¬ 
dition to that guaranteed by such contract, in a sum 
in excess of that which the holder of the water right 
agreed to pay such company as water rentals 6 un¬ 
til the district either purchases or condemns his 
water rights under his contract,37 but may assess 
him a sum not in excess of such agreed water 
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rentaI,3S although if the holder of the water rights 
receives some benefit in addition to that conferred' 
by the water right, his land is subject to assess¬ 
ment,39 and, where the board of directors has 
determined that such owner’s land was benefited, and 
where he or his predecessor in interest has failed tO' 
raise timely objection, he may not thereafter at¬ 
tack the validity of the assessment in a collateral 
proceeding,^® it being conclusively presumed that 
he did receive a distinct benefit sufficient to support 
an assessment in excess of the agreed water 
rental 

(4) Methods of Apportionment 

(a) In general 

(b) According to benefits 

(c) Value of property 

(d) Area and frontage 

(a) In General 

Subject to constitutional provisions the method of 
apportionment of irrigation taxes and assessments rests 
in the discretion of the legislature 

If the fact of benefit to all lands sufficiently ap¬ 
pears, the method of apportionment of irrigation 
taxes and assessments rests in the discretion of the 
legislature ^3 Under a constitutional provision that 
taxes must be equitably distributed, either a tax 
on an ad valorem basis or a special assessment on 
a benefit basis is permissible ^3 State laws control 
with respect to assessment of land according to 
benefits, although the land in the irrigation district 
is also included in a federal reclamation proj'ect.'*^ 


30. Cal—Corson v Crocker, 161 P 
287, 31 CalApp 626 

31. Cal—Corson v Crocker, supra 

32. Cal—Corson v Crocker, supra. 
67 C J p 1346 note 47 

33. Wash —Beecher v Peshastm 
Irr Dist, 234 P 4, 133 Wash 561 
Where water rights were appur¬ 
tenant to land taken into irrigation 
district and supplied land with wa¬ 
ter needs, and land received no serv¬ 
ice whatever from district's irriga¬ 
tion plant, land was not subject to 
tax for retirement of bonded indebt¬ 
edness of district and payment of 
interest thereon 

Or—Down v Miller, 26 P 2d 781, 
145 Or 66 

34. Or—Down v Miller, supra. 

36. Wash—^Laycock v Lake Chelan 
Reclamation Dist, 214 P 1064, 
124 Wash 544 
67 C J p 1346 note 60 

36. Idaho—Knowles v New Sweden 
Irr Dist, 101 P 81, 16 Idaho 217, 
reversed on other grounds 101 P 
87. 16 Idaho 235. 

64 C J.S ^22 


37 Idaho—Knowles v New Sweden 
Irr Dist, supra 

38. Idaho —Knowles v New Sweden 
Irr Dist, supra. 

39. Idaho —Knowles v New Sweden 
Irr Dist, 101 P 87, 80. 16 Idaho 
235 

40. Idaho—^Knowles v New Sweden 
Irr Dist, supra 

41- Idaho—^Knowles v New Sweden 
Irr Dist, supra 

42 N M —^Durand v Middle Rio 
Grande Conservancy Dist, 123 P 
2d 389, 46 NM 138 

67 C J p 1346 note 68 

Statutes held valid 

N M —In re Arch Hurley Conserv¬ 
ancy Dist, Hudson Irr Extension, 
101 P2d 338. 52 NM 34 

43. Tex—^Moore v Maverick Coun¬ 
ty Water Control and Improvement 
Dist No 1, CivApp, 162 SW2d 
1000, error refused, certiorari de¬ 
nied 63 set 993, 318 US 790, 87 
DBd 1166 

Levy of special laud assessmeuts 

on benefit basis by water control 

337 


and improvement district for bond 
retirement purposes in compliance 
with statutory procedure was not 
unconstitutional as placing more on¬ 
erous burden on lands within dis¬ 
trict, but outside certain city there¬ 
in, than they would bear under ad 
valorem tax assessments 
Tex —^Moore v Maverick County Wa¬ 
ter Control and Impiovement Dist. 
No 1, supra 

44. Idaho,—^Nampa & Meridian Irr 
Dist V Petrie, 153 P 425, 28 Ida¬ 
ho 227, error dismissed 39 6 Ct 
25, 248 US 154. 63 IxEd 178 
67 C J p 1346 note 59 

Internal affair of district 

Apportionment of assessments to 
pay cost of construction of irriga¬ 
tion works under contract, approved 
by district court between irrigation 
district and United States pursuant 
to federal reclamation laws, among 
various tracts of land in district is 
matter of district’s internal affairs 
and cannot be settled finally at trial 
on landowners’ petition to confirm 
or approve contract, m view of fed- 
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(b) According to Benefits 

Wher« required by statute, apportionment must be 
according to benefits received. 

Where the irrigation statute in terms provides 
for apportionment according to benefits, such provi¬ 
sion IS mandatory,and an assessment made on 
any other basis is invalid,^^ although it is sufficient 
if the apportionment is substantially m accordance 
with benefits It has been held that the directors 
of a district may properly levy assessment for 
maintenance and operation not according to the 
original benefits, but according to the benefit re¬ 
ceived from maintenance and operation during each 
yearns Where examination of the statute shows 
that a contention that it authorizes assessment in 
excess of benefits,or that it exempts benefited 
lands,so IS unfounded, the statute will, of course, 
be held valid as far as such contention is concerned 

Factors considered. Broadly speaking, the word 
■^benefits,” as used m a statutory provision requiring 
assessments to be proportionate to benefits received, 
will be construed as meaning such benefits as pro¬ 
mote the prosperity of the district and add to prop¬ 
erty values 51 Generally speaking, the theory of 
assessment for benefits is that the landowner has re¬ 
ceived by reason of the irngation system an increase 
m the market value of his property,52 and that in¬ 
crease marks the extent of the benefit,53 although 
there is authority holding that the market value of 


lands within an iriigation district is not conclusive 
on the question of benefits equaling assessments,54 
and that there may be an actual benefit without 
proof of a corresponding increase m market value 55 
The distance of the mam imgatmg canal from the 
lands assessed,5^ or the relative heights of lands,5? 
IS not alone determinative of relative benefits 

While the supply of needed water is one of the 
benefits for consideration,^^ it is not necessarily the 
exclusive benefit,59 and there may be other benefits 
that accrue 60 It has been held that an assessment 
apportioned solely on the basis of the amount of wa¬ 
ter furnished or made available, and without regard 
to enhancement of market value, is invalid.®^ 

In determining enhancement m market value all 
factors bearing thereon should be considered 62 

Assessment of subdivision An assessment may 
be laid against a legal subdivision so as to include 
fractional parts thereof where all parts are benefited 
equally, 63 but not otherwise 64 

Cost of improvements in a local assessment irri¬ 
gation district should be apportioned in some just 
mode, 65 according to the benefits received by the 
several portions of the district 65 

(c) Value of Property 

Under statutes so providing, assessment may be on 
an ad valorem basis. 

A statute providing for assessment on an ad 


eraJ statutory provisions, embodied 
m contract, for reclassification of 
lands within district on lequest, and 
contract provision for apportionment 
of estimated cost of construction 
among lands 

Kan —^Mizer v Kansas Bostwick Irr 
Dist Ko 2, 239 P 2d 370, 172 Kan 
157, appeal dismissed 72 S Ct 1053, 
J43 ITS 954, 96 L Ed 1355 

45. Idaho —Hale v McCammon 

Ditch Co, 244 P2d 151. 72 Idaho 
478 

b7 C J p 1347 note 60 

Jl^sessmeuts Ixeld invalid 
ATyo—In le Greybull Valley Irr 
rust, 64 P2d 808, 49 Wyo 395 

:aeassess3nen.t 

A number of years elapsing- since 
orig’inal assessment of benefits to 
lands in irrigation district and ad¬ 
mitted change in conditions appar¬ 
ently requiring- reduction of some as¬ 
sessments have been held to render 
it advisable that proceedings after 
reversal of order for such i eduction 
include general reassessment, to be 
reported to court for confirmation 
after proper notice 
AVyo—In re Greybull Valley Irr 
Eist., supra. 


46. Wash —Union Trust Co v 
Carnhope Irr Eist, 232 P 341, 
342, 234 P 277, 132 Wash 538 

67 C J p 1347 note 61 

47. Neb—Eiickson v Nine Mile Irr 
Dist, 190 NW 573, 109 Neb 189 

48. Idaho—^Brown v Shupe, 233 P 
59, 40 Idaho 252 

49 Nev—In re Lovelock Irr Dist, 
273 P 983, 51 Nev 215 

50, Cal—Barber v GalloTvay, 231 P 
34, 195 Cal 1 

67 C J p 1347 note 65 

51- Idaho—Colburn v Wilson, 132 
P 579, 24 Idaho 94 

52 Wash —^Union Trust Co. v 
Carnhope Irr Dist, 232 P 341, 234 
P 277, 132 Wash 538 

67 C J p 1347 note 67 

53- Wash—^Union Tiust Co v 

Carnhope Irr Dist, supra 

54 Wyo —In re Goshen Irr Dist, 
293 P 373, 42 Wyo 229 

67 C J p 1347 note 69 

55. Wyo—In re Goshen Irr Dist, 
supra 

56 Cal —Hershey v Reclamation 
Dist No 108, 254 P 542, 200 Cal 
550 


57. Cal —^Hershey v Reclamation 
Dist No 108, supra 

67 C J p 1347 note 72 

58. Idaho—Brown v Shupe, 233 P 
59, 40 Idaho 252—Colburn v Wil¬ 
son, 132 P 579, 24 Idaho 94 

59. Idaho—Brown v Shupe, 233 P 
59, 40 Idaho 252 

60 Idaho—Brown v Shupe, supra 

67 CJ p 1347 note 76 

61. Wash—^Union Trust Co v Carn¬ 
hope Iir Dist, 232 P 341, 234 
P 277, 132 Wash 638 

67 C J p 1347 note 76 

62. Wash —Union Trust Co v. 
Carnhope Irr Dist, supra 

67 C J p 1348 note 77 

63. Idaho —Oregon Short Dine R 
Co V Pioneer Irr Dist, 102 P, 
904, 16 Idaho 678 

64 Idaho —Oregon Short Dine R 
Co V Pioneer Irr Dist, supra 

65. U S —Norris v Montezuma Val¬ 
ley Irr Dist, Colo, 248 P 369, 
160 CCA 379, certiorari denied 39 
set 10, 248 US 569, 63 L Ed 
425 

68 US —^Norris v Montezuma Val¬ 
ley Irr. Dist., supra. 
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valorem basis has been held valid,and, unless 
resulting m manifest injustice or inequality, the 
fact that assessments are made according to value 
will not disprove consideration of benefits 

Whether assessments are out of proportion to val¬ 
ue of the land assessed should be determined as of 
the time of assessment,®^ and not after the assess¬ 
ments have become delinquent.*^0 

(d) Area and Frontage 

Where the statutes so provide or permit, assessment 
may be on the ba^is of acreage or frontage. 

Statutes providing for assessment according to 
area,*^! as on the basis of the irrigable acre,'^^ qj- qj;^ 
the basis of the proportion of irrigable land in each 
tract of a stated acreage to the total irrigable area 
in the district,^re valid While it has been said 
that if the legislature prescribes an assessment in 
proportion to benefits it is not within the power of 
the assessing body to assess according to area"^*^ 
or frontage,*^® other authority is to the effect that, in 
the absence of manifest injustice or inequality, an 
assessment does not show failure to consider benefits 
because it is made according to area*^® or frontage 

Change from acre to lot as basis of assessments 
for maintenance and opeiation has been held prop¬ 
er.'^® 

d. Determination of Benefits 

The determination of benefits is generally a matter 
for the district officials. 


Subject to the taxpayer’s right to a judicial re¬ 
view, discussed infra § 335, the directors of an ir¬ 
rigation district are empowered to determine the 
benefits received by particular property,*^9 and their 
determination as to the fact of benefit is not sub¬ 
ject to collateral attack In other words, the 
question of benefits is one of fact to be determined 
m the first place by district officials,®^ and finall}" 
by the trial court It will be conclusively pre¬ 
sumed from a due adjudication of the organiza¬ 
tion of an irrigation district that the total benefits to 
lands therein were then finally adjudicated From 
a finding that all lands within an irrigation dis¬ 
trict can be irrigated and made productive by appli¬ 
cation of the water that will be obtained from a sys¬ 
tem built with the proceeds of irrigation bonds, it 
will be assumed that the lands will be benefited at 
least to the extent of the assessment 

e. Rate and Amount of Assessments 

(1) In general 

(2) Constitutional or statutory limita¬ 

tions on amount 

(3) Computation and estimate 

(4) Assessing amount sufficient to cover 

delinquencies of others 

(1) In Geneial 

The amount of a levy or assessment is generally a 
matter for the discretion of the aistrict officials, subject 
to statutory limitations. 


67. U S —^Fallbrook Irr Dist v 
Bradley, Cal. 17 S Ct 66, 164 

US 112 41 LEd 369 

67 C J p 1348 note 82 

68 Wyo—In re Goshen Irr Dist, 
293 P 373, 42 Wyo 229 

69. U S —Judith Basin Land Co. v 
Fergus County, CCA Mont, 50 P 
2d 792, followed in Welch v Fer¬ 
gus County, 60 F 2d 795 

70. US —Judith Basin Land Co v 
Fergus County, CCAMont, 60 F 
2d 792, followed in Welch v Fer¬ 
gus County, 50 P 2d 795 

71. NM—^Davy v. McNeill, 240 P 
482, 31 NM 7 

72. U S —Northwestern Improve¬ 

ment Co V John Day Irr Dist, 
DC Or, 286 F 294, 296 

Wyo—In re Goshen Irr Dist, 293 
P 373, 42 Wyo 229 

67 C J p 1348 note 87 

73. Mont —^Walden v Bitter Boot 
Irr Dist, 217 P. 646, 68 Mont 281 

Utah—^Hatch v. Edwards. 269 P 
138, 72 Utah 113. 

67 C J p 1348 note 88 

74. Wash—Union Trust Co v 
Carnhope Irr Dist, 232 P 341, 234 
P. 277* 132 Wash. 538. 


75. Wash—^Union Trust Co v 
Carnhope Irr Dist, supra 

76 Utah —^Madsen v Bonneville 

Irr Dist, 239 P 781, 65 Utah 571 

Wyo—In re Goshen Irr Dist, 293 
P 373, 42 Wyo 229 

67 C J p 1348 note 91 

77. Wyo—^In re Goshen Irr Dist, 
supra 

78. Idaho —^Lundy v Pioneer Irr 
Dist, 19 P2d 624 

67 C J p 1348 note 93 

79. Idaho—Brown v Shupe, 233 P 
69, 63, 40 Idaho 262 

67 C J P 1349 note 95 

QuasUjudicial authority 

Tex—^Anchor v Wichita County 
Water Improvement Dist No 2, 
66 SW2d 657. 123 Tex 105, 103 
SW2d 135, 129 Tex 385, 112 A 
LB 70. 

80. Idaho—^Knowles v New Swed¬ 
en Irr Dist, 101 P 81, 16 Idaho 
217, 236 

67 C J p 1349 note 96 

81. Cal—^Browning v Reclamation 
Dist No 108, 254 P 651, 200 Cal 
799—^Hershey v. Reclamation Dist 
No 108, 254 P 642, 200 Cal 550 

82. Cal —Browning v. Reclamation 
Dist. No. 108, 264 P. 651, 200 Cal 
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799—^Hershey v Reclamation Dist 
No 108, 254 P 642, 200 Cal 550 
Questions for court 

Where contract between irrigation 
district and United States provided 
that benefits from irrigation be as¬ 
sessed by dividing land into three 
classes, according to size, topogra¬ 
phy, etc. and varying charges ac¬ 
cordingly, and exhibit attached to pe¬ 
tition for confirmation of contract 
gave number of acres in each class 
belonging to each affected landown¬ 
er, court was required to determine 
whether such formula was manifest¬ 
ly disproportionate as to any tract 
with respect to which a question 
had been properly raised, and, if not, 
to approve schedule of proposed as¬ 
sessments; and such inquiry would 
be limited to a consideration of 
whether the formula was followed 
Kan —^Kansas-Bostwick Irr Dist 
No 2 V Mizer, 270 P 2d 261, 176 
Kan 354 

83. Wash—^Roberts v Richland Irr 
Dist, 13 P2d 437, 169 Wash 156, 
affirmed 53 S Ct 519, 2S9 US 71. 
77 LEd 1038—State v Hartung, 
274 P 181, 150 Wash 590 

84. Utah—Stevens v Melville, 175 
P. 602. 52 Utah 524 
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Within statutory limitations the amount of a levy 
or assessment to be made for irrigation rests in 
the discretion of the district’s board of directors 
As to the annual assessment, the directors cannot 
lawfully levy a sum in excess of what is required 
for the specified purposes;^® but they have a rea¬ 
sonable discretion in determining the amount re¬ 
quired, and will not be interfered with by the courts 
unless this discretion is shown to have been abused, 
and even then the courts will not undertake to 
decide what amount should be raised Where the 
benefits are the same the rate should be the same,88 
but where they differ a flat rate is not justified 89 

Irrigation district’s exercise of its statutory pow¬ 
er to issue bonds imposes on the district the obli¬ 
gation to levy a tax sufficient to pay such bonds 
as they fall due,^^ unless the constitution or stat¬ 
utes of the state forbid Where uncollected taxes 
are sufficient to pay district bonds it has been held 
that the irrigation district may not be compelled to 
levy taxes for the full amount of matured bonds,82 
and It has been held that a bondholder compelling a 
levy by an irrigation district which does not produce 
sufficient cash is not entitled to enforce another 
levy where the levy did produce sale of lands of 
delinquent taxpayers sufficient to satisfy claims 83 

Cash turned over to %rngatwn district for %m~ 
prove'tncnt of a river may not be deemed a source 
of revenue in preparing an item of the budget for 
current and miscellaneous expenses 84 

(2) Constitutional or Statutory Limitations 
on Amount 

The amount which ma/ be levied is limited to that 
fixed by constitutional or statutory provisions 


Statutes empowering the directors of an irriga¬ 
tion district to levy as an annual assessment for pay¬ 
ment of principal and interest on district bonds only 
such amount as, in the judgment of a commission, 
it will be possible for the landowners of the district 
to pay have been construed as applying only to such 
districts as have been declared insolvent,85 and as 
inapplicable to bonds issued under a different stat¬ 
utory provision 86 Under statutes limiting the 
amount of indebtedness that an irrigation district 
may incur for preliminary expenses, the mere is¬ 
suance of warrants for payment of illegal claims 
does not invalidate proceedings instituted for the 
tax levy,87 and the tax levy made after issuance of 
such illegal warrants is valid and binding 88 

Constitutional restrictions on rate or amount of 
revenue to be raised by general taxation for the 
support of the government are not applicable to ir¬ 
rigation district assessments 89 

(3) Computation and Estimate 

Computation or estimate of the amount of assess¬ 
ments must be in accordance with existing law. 

The law m force at the time of final determination 
governs computation as to annual assessments ^ 
Statutes requiring the board of directors of irriga¬ 
tion districts, at the time of making the annual levy, 
to estimate the amount of assessments to be made 
against lands owned by the district, including local 
improvement assessments, and to levy an amount 
sufficient to pay said assessments, are valid2 and 
mandatory 3 Under a statute permitting, but not re¬ 
quiring, the directors of an irrigation district to 
make their estimate of the amount of tax necessary 
with the advice of a competent engineer, an estimate 


S5. Cal —^Escondido High School 

Dist of San Diego County v Es¬ 
condido Seminary of University of 
Southern California, 62 P 401, 130 
Cal 128 

67 C J p 1349 note 4 

Cal —Quint v Hoffman, 37 P 
514, 777. 103 Cal 506. 

Additional levies 

Under statutes governing issuance 
of bonds and interest coupons by ir¬ 
rigation distracts and providing for 
method of their payment by annual 
levies on lands in district to be bene¬ 
fited, after annual levy has been 
regularly made and completed for 
payment of bonds and coupons ma¬ 
turing in year of levy, no authority 
exists for the making of additional 
or cumulative levies for that purpose 
U S —^Kiles V. Trinchera Irr Dist, C 
C A Colo, 136 F2d 894—Denver- 
Greeley Valley Irr Dist v McNeil, 
CCAColo, 106 F 2d 288 I 

87. Cal —^Boskowitz v. Thompson, 


I 78 P 290, 144 Cal 724—^Escondido 
High School Dist of San Diego 
County V Escondido Seminary of 
University of Southern California, 
62 P 401, 130 Cal 128 

8& Idaho—Nampa & Meridian Irr 
Dist V. Petrie, 223 P 531, 37 Ida¬ 
ho 45—Colburn v, Wilson, 132 P 
579, 24 Idaho 94 

89. Idaho—^Nampa & Meridian In* 
Dist V Petrie, 223 P 631. 37 Ida¬ 
ho 45 

90. U S —^Norris v. Montezuma 

Valley Irr Dist, Colo, 248 P 369, 
160 CCA 379, certiorari denied 39 
set 10, 248 US 669, 63 L Ed 426 

91. U S —Norris v. Montezuma Val¬ 
ley Irr Dist, supra 

92. Colo—^Board of Com'ra of Ad¬ 
ams County V Heath, 246 P. 794, 
79 Colo 429 

67 C J p 1349 note 11 

93. Colo—Thomas v. Henrylyn Irr 
Dist, 247 P 1059, 79 Colo. 636. 
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94 NM—Sperry v Elephant Butte 
Irr Dist of New Mexico, 270 P 
889, 33 NM 482 

95. Cal —Mulcahy v Baldwin, 16 
P 2d 738, 216 Cal 517 

98. Cal —^Mulcahy v Baldwin, su¬ 
pra 

97. Cal —^Wilbur v. Board of Direc¬ 
tors of Tia Juana River Irr Dist,, 
271 P. 514, 94 CalApp 611. 

98. Cal —^Wilbur V Board of Direc¬ 
tors of Tia Juana River Irr Dist, 
supra 

99. Or—^Northern Pac Hy, Co v 
John Day Irr Dist, 211 P. 781, 
106 Or 140 

67 C J p 1360 note 20 

1. Or—^Noble v Yancey, 241 P 335, 
116 Or 366, 42 ADR. 1178 

67 C J p 1350 note 22. 

3. Wash—State v. Hartung, 274 P. 
181, 160 Wash. 690 

3. Wash—State v, Hartung, supra 
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made in ^ood faith without the advice of an engineer 
is valid ^ 

(4) Assessing Amount Sufficient to Cover 
Delinquencies of Others 

Under some statutory provisions, landowners may be 
assessed in amounts sufficient to cover the delinquencies 
arising from nonpayment of assessments by other owners 

The courts have upheld the validity of statutes 
authorizing assessment of the property of paying 
landholders in amounts sufficient to cover anticipated 
deficiencies arising by reason of nonpayment of 
assessments on the property of othersj^ and a re¬ 
assessment to cover past delinquencies does not vio¬ 
late requirements of uniformity 6 Where the stat¬ 
ute so permits, an irrigation district may levy assess¬ 
ments to meet deficiencies,7 and the annual assess¬ 
ment should be large enough to take care of actual 
and contemplated delinquencies in prior assess¬ 
ments,^ nor may landowners question the validity 
of assessments to cover deficiencies on the theory 
that they have already paid assessments equaling the 
amount of their benefits,^ or that to make them 
ipay for delinquencies of others would be to make 
fthem pay for benefits to others,^® although land- 
owners may not be assessed for delinquencies of 
others in excess of the amount, if any, limited by 
statute. 

Particular statutory provisions A statute au¬ 
thorizing the levy of “such additional amounts as 
may be necessary to meet any deficiency in the pay¬ 
ment of said expenses theretofore incurred’^ has 
been construed as referring only to prior general ex- 
penses,!^ and as not conferring on the district power 
to levy a cumulative tax for this purpose'll Un¬ 
der a statute making it the duty of irrigation au- 
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thonties to fix the rate of levy necessary to meet 
the maintenance, operating, and current expenses 
for the ensuing year, and the rate necessary to pay 
interest and principal of maturing coupons and 
bonds, and the rate necessary for any other purposes 
provided m the act, and then directing that the 
rate of levy necessary to raise the required amount 
of money on the assessed valuation of the property 
of the district shall be increased fifteen per cent to 
cover delinquencies, and other statutory provisions 
permitting a landowner to pay his taxes with bonds 
and coupons at par, it has been held that there may 
be a delinquency assessment to cover delinquencies 
as to maintenance, operating, current, and other ex¬ 
penses of the district,but not to cover delinquen¬ 
cies as to bonds 

f. Assessment Eolls and Records, and Form and 
Contents of Assessment 

(1) In general 

(2) Listing and descnption of property 
(1) In General 

AssessiYient rolls and records must be made and kept 
in substantial compliance with statutory provisions. 

It is sufficient if an assessment roll is made up in 
substantial compliance with statutory provisions 
A statutory provision that the total valuation as 
finally equalized by the board shall be extended into 
columns and added by the secretary within a spec¬ 
ified time does not require the assessment book to 
show that such extension and addition were made 
within the specified time.^® In the absence of spec¬ 
ific statutory requirement a special assessment 
need not be separately entered and segregated on 
the assessment roll'^*^ Statutes requiring an as- 


4. Wash —Board of Directors of 
Quincy Valley Irr Dist v Scott, 
140 P 391, 79 Wash 434 

5. Mont—Cosman v Chestnut Val¬ 
ley Irr. Dist, 238 P 879, 74 Mont 
111, 40 ALB 1344 

*67 CJ p 1350 note 26 

'B. U S —^Norris v Montezuma Val¬ 
ley Irr Dist, Colo, 248 P 369, 160 
CCA 379, certiorari denied 39 S 
Ct 10, 248 US. 669, 63 L Ed 425 

Cumulative levy invalid 
Where annual levies were made 
for purpose of producing- money 
with which to pay the principal on 
bonds of Irrigation district at ma¬ 
turity, and like levies were made for 
the purpose of satisfying in full at 
maturity the interest coupons, and 
money arising from such levies 
would have been sufficient in amount 
for respective purposes If all taxes 
had been paid, failure in payment 


of taxes was not enough to warrant 
imposition of cumulative levies for 
the purpose of paying the deficit in 
revenues thus brought about 
U S —^Denver-Greeley Valley Irr 
Dist V McNeil, C.CAC 0 I 0 , 106 
F2d 288 

7. Mont—Cosman v Che-^nm Val¬ 
ley Irr Dist. 238 P 879, 74 Mont 
111, 40 ALB 1344 

8. Or—^Noble V Yancey, 241 P 335, 
116 Or 356, 42 AL.B 1178 

67 C J p 1350 note 29 

8. Wash—^Boberts v Bichland Irr 
Dist, 13 P2d 437, 169 Wash 156, 
affirmed 63 S Ct 619, 289 US 71, 
77 L Ed 1038—State v Hartung, 
274 P 181, 185, 160 Wash 690 

10. Or—^Noble v Yancey, 241 P 
335, 116 Or. 366, 42 A L B 1178 
67 C J p 1360 note 31 
Utah.—Nelson v Board of Com’rs of 
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Davis County, 218 P 962, 62 Utah 
218 

67 C J p 1350 note 32 

11. Colo —Interstate Trust Co v. 
Montezuma Valley Irr Dist, 181 
P 123, 66 Colo 219 

67 C J p 1351 note 33 

12. Colo —^Interstate Trust Co v 
Montezuma Valley Irr Dist, supra 

13. Colo—Board of Com’rs of Ad¬ 
ams County V Heath, 286 P 107, 
87 Colo 204 

14. Colo —^Board of Com’rs of Ad¬ 
ams County V Heath, supra 

15. Cal —Imperial Land Co v Im¬ 
perial Irr Dist, 161 P. 116, 173 
Cal 668 

67 C J p 1351 note 39. 

18 Cal—Imperial Land Co v Im¬ 
perial Irr Dist, supra. 

67 C J p 1361 note 40 

17, Cal —McDonough v Cooper, 177 

1 P 153, 179 Cal 384. 
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sessor to enter on his assessment roll the amount of 
special benefits assessed against each tract of land 
within any local improvement district situate in the 
irrigation district, as the same is shown on the 
equalized benefit assessment roll of said improve¬ 
ment district, have been construed as applicable to 
assessments for local improvement districts within 
an irrigation distnct^s and as inapplicable to as- 
sessments for the general purposes of an irrigation 
district as a whole.^^ 

Recital of amount in directors’ resolution is suffi¬ 
cient to show that the directors passed on and 
detei mined the amount required 20 

Certification of assessment roll In the absence 
of statutory provision so requiring, it is not neces¬ 
sary to the validity of the assessment, and a subse¬ 
quent sale of the land for failure to pay the same, 
that the assessment roll2i and delinquent list22 be 
certified. 

(2) Listing and Description of Property 

Property assessed must be listed and described as 
required by statute. 

The description of the property assessed must be 
such as to afford the owner means of identifica¬ 
tion 23 A description of property on the assess¬ 
ment books and delinquent assessment books is suffi¬ 
cient if it IS m substantial compliance with stat¬ 
utory requirements and is sufficiently clear and def¬ 
inite to permit ready identification and location of 
the land by means of the tax deed,24 and is therefore 
sufficient to apprise the owner that an assessment 
hen subsists on the property and so enable him to 
discharge such hen 25 The designation of benefits 


by the district board need not include a speafic 
description of each particular tract according to 
ownership where the benefits accruing to all tracts 
within the legal subdivision are the same, 26 al¬ 
though any particular tract benefited differently 
from the rest should be particularly designated 27 
Failure of a district board to list lands according 
to each separate ownership does not show lack of 
intention to assess benefits to all lands within a sub¬ 
division 28 

Railroad right of ’way is sufficiently designated 
by reference to the legal subdivisions across which 
It runs,29 at least as far as necessary to preserve 
the description from collateral attack 26 

g. Notice and Opportunity for Hearing 

Depending on the terms of the statute, landowners 
may be entitled to notice and an opportunity to be heard 
before assessments against their property become fixed. 

Where the irrigation statute itself defines the 
boundaries of the district and declares what prop¬ 
erties are deemed to be benefited, it is not invalid 
because providing for the levying of assessments 
without giving the property holders an opportunity 
to be heard on such questions 21 When the deter¬ 
mination of the benefits, if any, to lands within 
a proposed irrigation district, or any question in¬ 
volving an assessment against property for benefits, 
IS intrusted to a court oi board, the inquiry is ju¬ 
dicial m character,22 and owners are entitled to rea¬ 
sonable notice23 and an opportunity to be heard,2 4 
before a charge against their property for such 
benefits becomes irrevocably fixed Where the stat¬ 
ute provides for a regular board of equalization af¬ 
fording taxpayers an opportunity to have their as- 


18 Utah—^Hatch v EdT\aids, 269 P 
138, 72 Utah 113 

19 Utah—^Hatch v Edwards, supra 

20. Cal—Imperial Land Co v Im¬ 
perial Irr Dist, 161 P 116, 173 
Cal 668 

21. Cal —Corson v Crocker, 161 P 
287, 31 CalApp 626 

67 C J p 1352 note 54 

22. Cal —Corson v Crocker, supra 

23. Cal—Trezona v Tickell, 49 P 2d 
825, 4 Cal 2d 432 

24 Cal—Corson v Crocker, 161 P 
287, 31 CalApp 626 

67 C J p 1351 note 46 

Description held adequate 

Cal—Trezona v Tickell, 49 P 2d 
825. 4 Cal 2d 432 

25. Cal—Corson v Crocker, 161 P 
287, 31 CalApp 626 

26. Idaho —Oreg-on Short Line R 
Co V Pioneer Irr Dist, 102 P 
904, 16 Idaho 578 

67 C J P 1361 note 48. , 


27- Idaho —Oregon Short Line R 
Co V Pioneer Irr Dist, supra 
67 C J p 1351 note 49 

28. Idaho —Oregron Short Line R 
Co V Pioneer Irr Dist, supra. 

67 C J p 1362 note 50 

29- Idaho —Oregon Short Line R 
Co V Pioneer Irr Dist, supra 

67 C J p 1352 note 51. 

30- Idaho —Oregon Short Line R 
Co V Pioneer Irr Dist, supra 

! 67 C J p 1352 note 62 

131. U S —^Fallbrook Irr. Dist v 
Bradley, Cal. 17 S Ct 56, 164 U S 
112, 41 LEd 369 
67 C J p 1352 note 66 

Statute not invalid 
The provisions of a statute au¬ 
thorizing flat-rate assessments and 
water charges by reclamation dis¬ 
trict are not unconstitutional as de¬ 
nying due process of law because 
of lack of provision for hearing on 
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charges, in view of hearing afford¬ 
ed when rales or charges are sought 
to be enfoiced by suit 
U S —Hidalgo and Cameron Coun¬ 
ties Water Control and Improve¬ 
ment Dist No 9 V American Rio 
Grande Land Sc Irrigation Co, C C 
A Tex, 103 F2d 509. certiorari de¬ 
nied American Rio Grande Land & 
Irrigation Co v Hidalgo & Cam¬ 
eron County Water Control & Im¬ 
provement Dist No 9, 60 S Ct 
88, 308 US 573, 84 LEd 481 

32. Or—In re Harper Irr Diat, 216 
P 1020, 108 Or 695 

33. Or —In re Harper Irr Dist, 
supra 

Tex—San Saba County Water Con¬ 
trol & Improvement Dist No 1 v 
Sutton, CivApp, 12 SW.2d 134, 
70 ALR 1256 
67 C J p 1362 note 68 

34. Or—In re Harper Irr. Dist, 
216 P 1020. 108 Or 698- 

67 CJ. p 1352 note 69. 



94 C.J.S, 


WATERS §§ 334-335 


sessments equalized, it is not open to attack on the 
ground that there is no provision affording a taxpay¬ 
er opportunity to be heard as to the apportionment 
of the tax levied 

Where the statute provides for a general tax, 
as distinguished from a special assessment based on 
benefits, it is not necessary to provide for a hear¬ 
ing on the benefits to be derived by the taxpayer 

h. Drainage Assessments of Irrigation District 

Assessments for drainage of an irrigation district 
must be made in accordance with statutory provisions 

Where the assessment for drainage of an irriga¬ 
tion district IS based on a flat rate, and not on actual 
benefits accruing to the land, it is in valid,although 
where the benefits derived by drainage are equal 
the assessments may be the same ^8 jn the case of 
an assessment for construction of the drainage sys¬ 
tem the benefits from drainage are ordinarily dif¬ 
ferent, and therefore a flat rate per acre will gen¬ 
erally be improper,39 although in the case of main¬ 
tenance and operation the benefits are ordinarily 
equal and a flat rate justified ^9 

§ 335. - Objections to Assessments, and 

Review 

a Grounds of objection 
b. Review by board 
c Review by court 

a. G-romids of Objection 

Substantial defects affecting the jurisdiction of the 
{proceedings will invalidate irrigation district assessments 

Where there has been a substantial compliance 


with the law, an irrigation distnct levy and assess¬ 
ment will not be set aside or its enforcement refused 
for slight errors or mere irregulanties in the pro¬ 
ceedings on which the assessment is based,but 
substantial defects affecting the jurisdiction of the 
proceedings will invalidate the assessment,'^2 in 
the case of an attempted assessment of exempt prop¬ 
erty,^3 or where the description of the property has 
been insufficient to permit identification,or where 
there has been an arbitrary and gross overvaluation 
of property by an equalization board. 

Where notice of the meeting of the board of 
equalization has been duly published, but it is not 
shown that there was due filing of proof of publica¬ 
tion with the board, the latter defect is not juris¬ 
dictional in character,49 nor is the assessment sub¬ 
ject to collateral attack for such defect.^7 

Under provision of Federal Reclamation Law to 
the effect that water shall not be furnished to any 
one landowner in excess of an amount sufficient to 
irrigate a stated number of acres, an assessment 
levied for an amount of water in excess of that per¬ 
mitted IS so far invalid as to prevent foreclosure 
of a delinquency certificate in equity if defendant 
landowner did not in fact receive and use the 
excess water,^8 although if defendant did use the 
excess water he may not escape liability to pay 
therefor ^9 

Waiver and estoppel. Landowners may, by acts 
indicating acquiescence in irrigation assessments, 
estop themselves to object thereto on the ground of 
iiregularities,59 or may waive the right to object by 
failure to present their objections at the time and 
in the manner required by law,5t or by affirmative 


35. Or—Smith v Hurlburg:. 217 P 
1093, 108 Or 690 

36. Tex—^Western Umon Telegraph 
Co V Wichita County Water Im¬ 
provement Dist No 1, Civ App, 
19 SW2d 186, affirmed. Com App, 
30 SW2d 301 

67 C J p 1352 note 62 

37. Nev —McLean v Truckee-Car- 
son Irr Dist, 245 P 285, 49 Nev 
278 

38. Nev —McLean v Truckee-Car- 
son Irr Dist, supra 

39. Idaho—^Nampa & Meridian Irr 
Dist V. Petrie, 223 P 531, 37 Ida¬ 
ho 45 

€7 C J. p 1352 note 66 

40. Idaho — Nampa & Meridian Irr 
Dist v Petrie, supra 

4L Cal—Trezona v. Tickell, 49 P 
2d 825, 4 Cal 2d 432 

67 C J. p 1353 note 68 

42. CaL — City of Fresno v. Fresno 


Irr Dist, 237 P 772, 72 Cal App 
503 

67 CJ p 1353 note 69 

43. Cal—City of Fresno v Fresno 
Irr Dist, supra 

Property of landowner having 

paid-up water right or right analo¬ 
gous thereto 

Or—Jordan Valley Irr Dist v. Ti¬ 
tle & Trust Co, 58 P 2d 606, 164 
Or 76 

44 Neh —^Baker v Central Irr 
Dist, 140 NW 765, 93 Neb 460 

Utah —^Madsen v Bonneville Irr 
Dist, 239 P 781, 65 Utah 571 

45. Tex —J J Wheat v Ward 
County Water Improvement Dist 
No 2, Com App. 279 SW 1116— 
Ogburn v Ward County Irr Dist 
No 1, Civ App, 267 SW 316 

46. Or —^Northern Pac R Co v 
John Day Irr Dist, 211 P. 781, 
106 Or 140 

67 C J. p 1353 note 73. 
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47. Or—^Northern Pac R Co v 
John Day Irr Dist, supra 

48. Or—Enterpiise Irr Dist v En¬ 
terprise Land & Investment Co, 
300 P 507, 137 Or 468 

67 C J p 1353 note 76 

49. Or —^Klamath County v Colo¬ 
nial Realty Co, 7 P 2d 976, 139 Or 
311 

67 C J p 1353 note 77 
50 Idaho —In re King Hill Irr 
Dist, 221 P 839, 37 Idaho 89 
67 C J p 1353 note 78 
Grounds for estoppel not shown 
U S —^Pueblo Trading Co. v Baxter 
Creek Irr Dist, D C Cal, 61 F 
Supp 586 

Nev—Penrose v Whitaore, 132 P 2d 
609, 61 Nev 440, opinion adhered 
to 147 P2d 887. 62 Nev. 239 
67 C J p 1353 note 78 [b] 

51. U S —Atchison, T & S. P Ry 
Co V Elephant Butte Irr Dist 
of New Mexico, C.C.A N M, 110 F. 
2d 767. 
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conduct inconsistent with the right to claim in¬ 
validity of the assessments,although the doctrine 
of waiver does not apply if the defect complained of 
was jurisdictional in character 

Where the statutes provide that a landowner 
feeling himself aggrieved by an assessment may ap¬ 
peal to the board of equalization, a landowner fail¬ 
ing to take such appeal may not thereafter attack 
his assessment on the ground that his land received 
no benefit 

b* Review by Board 

As provided by statutes, assessments may be cor¬ 
rected on review by a board authorized to do so 

The board of correction of an irrigation district is 
analogous to the board of equalization of a county 
as far as correcting assessments is concerned,and 
one failing to present objections to assessments to 
the board will be deemed to have waived such ob¬ 
jections 56 In hearing appeals from irrigation as¬ 
sessments a board of correction or review acts m 
a judicial or quasi-j'udicial capacity,57 and, in the 
absence of a showing that it disregarded benefits®® 
or proof of fraud,5^ or of intentional and systematic 
discrimination,60 its determination as to the method 
of assessment is final and conclusive The actions 
and conclusions of a board of directors of an ir¬ 
rigation district, sitting as a board of equalization, 
in equalizing property values may not be reviewed 
by the courts in the absence of fraud or manifest 
abuse of its powers,®^ 


Proceedings In the absence of statute so requir¬ 
ing, a board of directors of an irrigation district, 
meeting as a board of equalization and vested with 
broad statutory powers to hear objections and to 
change valuations of property as may be just, may 
proceed without filing or presentation before it of 
formal complaints m writing,6^ and may exercise 
its equalizing powers and functions without presen¬ 
tation of the testimony of sworn witnesses ®3 

c. Review by Court 

(1) In general 

(2) Review by board as affecting review 

by court 

(3) Proceedings to confirm assessment 

(4) Proceedings to cancel, set aside, or 

enjoin levy or enforcement of 
assessment 

(1) In General 

A landowner may, In a proper case, apply to the 
courts for relief against an irngat.on district assessment* 

In a proper case, and by timely proceedings, an 
aggrieved landowner may apply to the courts for 
relief against an irrigation district assessment 
A landowner's action to quiet title as against the 
hen of an irrigation district for an assessment is 
a collateral attack on the validity of such assess¬ 
ment®® 

Curative statutes may preclude judicial attack on 
an assessment for irregularities other than in the 


Mont—Krueger v Moiris, 107 P 2d 
142, 110 Mont 669 
67 C J p 1353 note 79 
52 Wash—Title & Trust Co v 
Columbia Basin Land Co, 23S P 
992, 136 Wash 63 
67 C J p 1353 note SO 
S3- IN'ev —Corpus Juris cited la 
Penrose v Whitacre, 147 P 2d 887, 
890, 62 Nev 239 

Or— Corpus Juris cited in Payette- 
Oregon Slope Irr Dist v Cough- 
anour, 91 P 2d 526, 628, 162 Or 
458 

67 C J p 1354 note 81 
64- Idaho—Knowles v New Swed¬ 
en Iir Dist, 101 P, 81, 16 Idaho 
217, 235 

67 C J p 1354 note 83 

55, Idaho —Brown v Shupe, 233 P 
69, 40 Idaho 252 

56, Idaho —Brown v Shupe, supra 
57- Cal'—Reclamation List No 108 

V Ash, 208 P 394, 58 Cal App 
238 

67 C J p 1354 note 86. 

58. Idaho —Lundy v Pioneer Irr | 
rust, 19 P2d 624, 62 Idaho 683 | 

67 C J p 1364 note 87. 


59 Idaho —^Lundy 
Dist, supra. 

V. Pioneer 

Irr 

60 Idaho —^Lundy 
Dist, supra. 

V, Pioneer 

Irr 

61. Cal —^Wores v. 

Dist, 227 P 181, 
67 C J P 1354 note 91 

Imperial Irr 
193 Cal 609 

62. Cal—Wores v 
Dist, supra 

Imperial 

Irr 

63. Cal—^Wores v- 

Imperial 

In* 


List, supra 

64 Utah—Lundberg v Green Riv¬ 
er Irr Dist, 119 P 1039, 40 Utah 
83 

67 C J p 1354 note 94 
Bond on appeal 

Section of the Reclamation Act 
requiring a party appealing to file a 
cross-bond with clerk of district 
court in an amount not to exceed a 
specified amount, and imposing lia¬ 
bility on such party for costs if 
finding of court is not more favor¬ 
able to him than finding of board, 
does not violate due process 
Neb—^Nebraska Mid-State Reclama¬ 
tion Dist V Hall County, 41 N 
W2d 397, 162 Neb 410 
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Power limited 

The statutory provisions for chal¬ 
lenging assessments on particular 
lands in irrigation district, organiz¬ 
ed under statute authorizing con¬ 
tract between district and United 
States pursuant to federal reclama¬ 
tion laws, as too high, erroneously 
computed, or not uniform in pro¬ 
portion to other tracts district,, 
must be construed m connection 
with provision that district court 
shall hear evidence concerning cor¬ 
rectness and uniformity of assess¬ 
ments and may modify schedule of 
assessments proposed by district 
board of directors, but court's pow¬ 
er IS limited by further provision 
that it shall not disturb board's 
findings and assessments, unless as¬ 
sessments are manifestly dispropor¬ 
tionate 

Kan —Mizer v Kansas Bostwick 
Irr List No 2, 239 P 2d 370, 172 
Kan 167, appeal dismissed 72 S 
Ct 1053, 343 US 954, 96 LEd. 
1355 

65- Cal —^Miller & Lux v Secara,. 
227 P. 171. 193 Cal. 756. 
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way and at the time specified by the statute,®® al¬ 
though such statutes do not preclude subsequent at¬ 
tack on an assessment for violation of a landown- 
er*s constitutional rights 

A statute prescnbing a limitation on actions at¬ 
tacking the validity of irrigation district assess¬ 
ments is invalid if it does not allow a reasonable 
time ®® 

(2) Review by Board as Affecting Review 
by Court 

Under some statutes relief may not be sought in the 
courts before application for relief has been made to a 
reviewing board. 

Where the statutes make no provision for correc¬ 
tion of an error with respect to assessment by a 
board or officers of an irngation district, an ag¬ 
grieved landowner may secure relief from the 
courts ®® Where the statutes provide for the hear¬ 
ing of objections to assessments by a board of re¬ 
view or correction, and the taxpayer fails to make 
due and timely application for relief to such board, 
and where the objection is not jurisdictional in 
character, he may not thereafter secure relief from 
the courts,'^® although where the objection to the 
assessment is jurisdictional in character the taxpay¬ 
er’s failure to apply to the board will not pre¬ 
clude his subsequent resort to the courts Where 
a taxpayer has obtained relief through the board, 
he may not thereafter complain as to such matters 
on appeal from a judgment denying him injunctive 
rehef.^^ 


(3) Proceedings to Confirm Assessment 

statutory provisions determine the necessity for, and 
the operation and effect of, confirmation by the courts of 
irrigation assessments. 

Under some statutes provision is made for judicial 
confirmation of the apportionment of benefits,and 
ordinarily an apportionment of benefits duly made 
by an irrigation district board becomes final on 
confirmation by the court An assessment of 
benefits by the board of directors of an irrigation 
district, duly confirmed by the court, is not subject 
to collateral attack where the board and court had 
jurisdiction,'^5 and in all collateral proceedings 
benefits assessed against land are conclusively pre¬ 
sumed to have been received Confirmation of 
the apportionment of benefits is essential to the levy 
and assessment of irrigation district assessments 
where made so by statute,but not otherwise 

The legality of prior proceedings is open to review 
on petition to confirm an irrigation assessment.*^® 
An appeal is timely taken when perfected within the 
time prescribed by statute.®® 

(4) Proceedings to Cancel, Set Aside, or 

Enjoin Levy or Enforcement of As¬ 
sessment 

In a proper case a taxpayer may resort to the courts 
to cancel or set aside an assessment, or enjoin the levy 
or enforcement of the assessment. 

If the levy is shown to be illegal, the assessment 
or collection of the tax may be enjoined by the 
courts,®! as where an injunction is granted against 


€6. Cal—Imperial Land Co v Im¬ 
perial Irr Bist, 161 P 113, 173 
Cal 660 

67 C J p 1354 note 97 

67. Cal—^Imperial Land Co v. Im¬ 
perial Irr Bist, supra. 

67 C J p 1364 note 98 

68. Cal—^Miller & Lux v. Secara, 
227 P 171, 193 Cal 766. 

67 C J p 1365 note 99 

68. Utah —Madsen v Bonneville 

Irr List, 239 P 781, 65 Utah 671 

67 C J p 1365 note 2 

TO. Idaho —Lundy v Pioneer Irr 
Dist, 19 P2d 624, 62 Idaho 683 

67 C J p 1366 note 3 

71. Tex —Ogburn v Ward County 
Irr Dist No 1, ComApp, 280 S 
W 169 

67 C J p 1356 note 4 

72. Idaho —^Lundy v Pioneer Irr 
Dist, 19 P2d 624, 62 Idaho 683 

67 C J p 1356 note 6 

73. Idaho —Oregon Short Line R 
Co V. Pioneer Irr Dist, 102 P 
904, 16 Idaho 678 

Seview 

Wyo —^In re GreybuU Valley Irr. 


Dist, 76 P2d 339, 62 Wyo 479, 
followed in Brewer v GreybuU 
Valley Irr Dist, 76 P 2d 361, 52 
Wyo 513, rehearing denied 77 P 
2d 617, 52 Wyo 479 

74. Idaho —^Lundy v Pioneer Irr 
Dist, 19 P2d 264, 62 Idaho 683 

67 C J p 1365 note 7 

75. Idaho—Knowles v New Sweden 
Irr Dist, 101 P 81, 16 Idaho 217, 
236 

76. Idaho—Knowles v New Sweden 
Irr Dist, supra. 

77- Idaho—Haga v Nampa & Me¬ 
ridian Irr Dist, 221 P. 147, 38 Ida¬ 
ho 333 

67 C J p 1356 note 10 

78- Idaho—^Haga v Nampa & Mer¬ 
idian Irr Dist, supra 

67 C J p 1356 note 11 

79. Idaho —Oregon Short Line H 
Co V Pioneer Irr Dist, 102 P 
904, 16 Idaho 578 

67 C J p 1366 note 12 

80. Wyo —In re GreybuU Valley 
Irr Dist, 52 P 2d 410, 48 Wyo 623 

81. U S —^Miller v Perns Irr Dist, 
C C Cal, 92 F 263 
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I Cal—Hughson v Crane, 47 P. 120, 
116 Cal 404 

Proper remedy 

Where owners of land in Improve¬ 
ment district sought to prevent en¬ 
forcement of assessment which board 
of directors was without any author¬ 
ity to levy, "injunction" was the 
proper remedy since statute provid¬ 
ing for correction of special assess¬ 
ment and statute providing for pay¬ 
ment of assessment under protest and 
authorizing suit to recover money so 
paid did not provide "adequate reme¬ 
dies,'* and owners of lands are enti¬ 
tled to invoke aid of equity without 
first applying for relief to board of 
correction, which has no power un¬ 
der statute to decide whether assess¬ 
ment IS void 

Nev—Penrose v Whitacre, 147 P 2d 
887, 62 Nev 239 

It must appes;r that enforcement 
of tas or assessment would lead to 
multiplicity of suits, produce irrep¬ 
arable injury or throw cloud on ti¬ 
tle to realty, or fraud must be al¬ 
leged, before equity court's aid can 
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sale to collect an assessment, *2 or a proper person 
may sue to have the assessment canceled and de¬ 
clared void, ^3 although an injunction will be denied 
where there is no adequate ground therefor 

Holders of water rights entitled to equitable 
credit therefor, under statute, in the apportionment 
of assessments, are not entitled to an injunction re¬ 
straining the levy of irrigation district assessments 
unless and until there has been a violation, or 
threatened violation, of the statute entitling them 
to equitable credit for their water rights 

Prerequisites to suit Before bringing a suit to 
enjoin collection of illegal or excessive irrigation as¬ 
sessments, the landowner should exhaust his rem¬ 
edies before the board of review or correction,^6 
unless the relief sought could not be obtained by 
appeal to such board,and should pay so much of 
the assessment as may be legal and valid.ss A tax¬ 
payer seeking to reduce assessments, but not tender¬ 
ing that which may be lawfully due from him, is not 
entitled to relief.A suit to enjoin the le\y of a 
special assessment is premature when brought before 
the election on the assessment is held, where the 
board could not levy the assessment until authorized 
by the electors 

Limitations, In determining whether a suit for 
injunction against the enforcement and levy of as¬ 
sessments is barred by limitations it has been held 


that the cause of action accrued as of the date of 
threatened enforcement and levy®^ and not as of 
the date of the issuance and sale of bonds to raise 
money for which the assessment was made ^2 

Pai tics Where a suit foi cancellation is based on 
the theory that the water district assessing the same 
has not been legally incorporated, the district is a 
necessary party to the suit In a suit to enjoin 
enforcement of an irrigation tax on the ground that 
It has been illegally levied, it has been held that 
holders of irrigation district bonds are entitled to 
intervene 

Pleading, A complaint seeking to enjoin or re¬ 
strain the collection of an irrigation district tax or 
assessment should set forth facts showing a cause 
of action of equitable cognizance^S and the invalid¬ 
ity of the tax or assessment levied 96 On demurrer 
to a complaint seeking to enjoin the levy and collec¬ 
tion of irrigation district assessments, it will be pre¬ 
sumed that the proceedings for organization of the 
district were regular except as to defects alleged in 
the complaint 97 Word "description,^’ as used m a 
complaint seeking to enjoin the levy and enforce¬ 
ment of an irrigation district assessment for failure 
to include plaintiff’s land m the district because of 
defective description, will be construed in its ordi¬ 
nary sense 9 8 


be Invoked to enjoin collection of 

tax or assessment 

Nev—Penrose v Wliitacre, supra 

27*0 adeanatd remedy at law 

Injunction will lie to prevent col¬ 
lection of illegal irrigation district 
assessments on lands in improve¬ 
ment district, in absence of adeauate 
remedy at law, though cloud on ti¬ 
tles to such lands would not justify 
injunctive relief 

Nev—^Penrose v Whitacre, supra, 

82. Cal—^Woodruff v. Perry, 37 P 
526, 103 Cal 611. 

67 C J p 1355 note 14 

83- Or—Smith v Enterprise Irr 
Dist, 85 P2d 1021, 160 Or 372 
67 C J p 1355 note 15 

Where damages are sought 

A suit by owners of land within 
irrigation district to enjoin district 
from assessing fuither charges 
against their land, and to cancel 
unpaid charges, because of district’s 
failure to supply water to land, was 
based upon an equitable cause of 
suit, and fact that landowners also 
sought recovery of damages from 
district did not preclude them from 
maintaining suit 

Or —Smith v. Enterprise Irr Dist, 
supra 


Pleasure of damages 

In suit by owners of land within 
irrigation district to cancel unpaid 
assessments against land and to 
recover damages from district be¬ 
cause of its failure to furnish wa¬ 
ter for land, measure of damages 
was the difference between value of 
use of land without irrigation there¬ 
on and value of use if it had been 
irrigated, to be computed under re- 
stiiction that equity will not con¬ 
sider stale claims and for period 
ending at date of earliest assess¬ 
ment canceled 

Or—Smith v Enterprise Irr Dist, 
supra 

84 Neb—^Baker v Central Irr 
Dist, 140 NW 765, 93 Neb 460 
67 C J p 1355 note 16 

85. Wash—Bleakley v Priest Rap¬ 
ids Irr Dist, 11 P 2d 597, 168 Wash 
267 

86. Idaho—Brown v Shupe, 233 P 
59. 40 Idaho 262 

67 C J p 1356 note 19 

87. Or—Smith v Enterprise Irr 
Dist, 85 P2d 1021, 160 Or 372 

88. Cal—Quint v Hoffman, 37 P 
514, 777, 103 Cal 506. 

67 C J p 1356 note 20 

89. Oi —Northern Pac Ry Co v 
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John Day Irr Dist, 211 P 781, 106 
Or 140 

90. US—^Nev-Cal Electric Securi¬ 
ties Co V Imperial Irr Dist, C C 
A Cal, 85 P 2d 886, certiorari de¬ 
nied 67 set 493, 300 US 662, 81 
LEd 871 

91. U S —^Aliller v Perris Irr Dist, 
CCCal, 85 F 693 

92. US —^Miller v. Perns Irr Di^^t, 
supra 

67 C J p 1356 note 23 

93. Or—Smith v Hurlburt, 217 P 
1093, 108 Or 690 

67 C J p 1356 note 24 

94. Cal—Baxter v Dickinson, 68 P 
601. 136 Cal 185 

67 C J p 1366 note 25 

95- Colo—^Nile Irr Dist v English, 
153 P 760, 60 Colo 406 

67 C J p 1356 note 26 

96. Colo —^Nile Irr Dist v. English, 
supra 

Or —Cannon v Hood River Irr Dist, 
164 P 397, 79 Or 71 

67 C J p 1356 note 27 

97- Utah—Argyle v Bonneville Irr 
Dist, 280 P 722, 74 Utah 480 

67 C J p 1366 note 28 

98. Utah—Argyle v Bonneville Irr. 
Dist, supra 

67 0 J p 1356 note 29. 
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Evidence In a suit to cancel or enjoin the levy 
or enforcement of an irrigation district tax or as¬ 
sessment, in the absence of contrary^- evidence it will 
be presumed that the distnct was legally organ¬ 
ized,and, where there has been a substantial com¬ 
pliance with statutory provisions relative to assess¬ 
ment by an irrigation distnct assessor and the dis¬ 
trict board has reviewed the assessment and a levy 
has been made, it will be presumed that the district 
board made the levyi and that the proceedings were 
regular 2 The burden is on plaintiff to prove that 
the assessment was illegal 3 Where a complaint 
seeking to enjoin the collection of a special irriga¬ 
tion district tax does not point out any irregularity, 
evidence will not be admitted to show that the tax 
was illegal because irregularly assessed ^ 

Trial. The right of land to exemption from an 
irrigation district assessment or tax has been held 
a question of mixed law and fact.5 

§ 336. - Lien 

a. In general 

b. Priorities 

c. Foreclosure 


a. Jr General 

Generally, a valid irrigation assessment constitutes A 
hen on the lands within the district 

Generally speaking, a valid irrigation assess¬ 
ment on lands within the district constitutes a lien 
on such lands,6 and it has been held that the lien is 
created although a commissioners' notice preceding 
such assessment and relative to the formation of the 
district and the allotment of water stated that no 
water had been allotted to such land No hen 
arises until a valid assessment has been made and 
the amount of taxes declared,^ and, under a pro¬ 
vision of law creating a lien for water districts to 
cover taxes of delinquents, no lien is created until 
the taxes become delinquent 9 

A constitutional provision making annual assess¬ 
ments on landed property a lien does not by the 
term “annual assessment” refer to special taxes 
levied by a water district Under some constitu¬ 
tional provisions only an indebtedness against the 
district, and not an indebtedness to it, is protected 
by a hen Where the hen of assessments has be¬ 
come irrevocably fixed, subsequent statutes provid¬ 
ing for reapportionment of assessments will not af¬ 
fect the hen so fixed for assessments levied pnor 


99. Or—Cannon v Hood River Irr 
Dist, 154 P. 397, 79 Or 71 

1. Neb—^Wight V McGuigan, 143 N 
W 232, 94 Neb 358 

2. Neb — ^Wight V. McGuigan, supra 

3. Cal—Miller & Lux v Secara, 227 
P 171, 193 Cal 756—^Baxter v 
Dickinson, 68 P 601, 136 Cal 185 

Szcluded land 

Where assessment is resisted on 
the ground land was excluded from 
the district, an affidavit of publica¬ 
tion of notice of filing petitions for 
exclusion of lands from irrigation 
district was pnma facie evidence of 
date of such filing, and recitals in or¬ 
der excluding lands from irrigation 
district, that petitions came on regu¬ 
larly for hearing, that notice was 
given for the time and in the man¬ 
ner required by law, and that no 
cause was shown why the prayer of 
such petitions should not be granted, 
should be regarded as true in absence 
of evidence to the contrary 
U S —^Pueblo Trading Co v. Baxter 
Creek Irr Dist, DC Cal, 61 P 
Supp 586 

4. Utah—^Horn v. Shaffer, 151 P. 
555, 47 Utah 55 

5. Utah—^Horn v Shaffer, supra. 

67 C J p 1357 note 36 

6. Neb—^Garden County v Schaaf, 
17 NW2d 874, 146 Neb 676. 

Wash—Outlook Irr Dist. v. Pels, 
28 P2d 996. 176 Wash 211. 

67 C J. p 1357 note 36, 


7- Utah —Parry v Bonneville Irr 
Dist, 263 P 761, 71 Utah 202 

8- US —^People of Puerto Rico, on 
Behalf of Isabela Irr Service v 
U S, CCA Puerto Rico, 134 P 2d 
267, certiorari denied 64 S Ct 59, 
320 US 753, 88 L Ed 448 

U S v Anderson Cottonwood Irr 
Dist, DC Cal, 19 PSupp 740 
Neb—Garden County v Schaaf, 17 
NW2d 874, 145 Neb 676 
Or—Payette-Oregon Slope Irr Dist 
V Coughanour, 91 P 2d 526, 162 Or 
458 

Tex—Hoge v. Garcia, CivApp, 296 
SW 982 

Where petitioiL for exclusion of 
lanfis from irrigation district was 
filed before issuance of district's 
bonds, such lands were not subject 
to any lien of any assessment levied 
to pay such bonds 

U.S—Pueblo Trading Co v Baxter 
Creek Irr Dist, D C Cal, 61 P Supp 
586. 

Future assessments 

Statutory provisions making as¬ 
sessments levied to pay principal and 
interest of irrigation district bonds 
a lien on lands within the district 
should not be liberally construed so 
as to give a lien for future assess¬ 
ments particularly where statute 
clearly provides that lien shall cover 
I only annual assessments. 

I u S —People of Puerto Rico, on Be¬ 
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half of Isabela Irr Service v. U 
S, CCAPuerto R’co, 134 P 2d 267, 
certiorari denied 64 S Ct 59, 320 U. 

5 753, 88 LBd 448. 

9. Tex.—^Hoge v. Garcia, Civ App , 
296 S W. 982 

10. Tex —Hoge v, Garcia, supra. 

11. U S —^Hidalgo and Cameron 

Counties Water Control and Im¬ 
provement Dist No 9 V American 
Rio Grande Land & Irrigation Co , 
CCATex, 103 P 2d 509, ceitiorari 
denied American Rio Grande Land 

6 Irrigation Co v Hidalgo & Cam¬ 
eron County Water Control & Im¬ 
provement Dist No 9, 60 S Ct 88, 
308 US 573, 84 LEd 481 

Charges and assessments which 
reclamation district lays on land- 
owners and lands within it do not 
have a lien or escape limitation as 
“taxes” within tax statutes, and op¬ 
eration charges for water furnished 
and service rendered and assessments 
against lands are not given a lien on 
lands assessed 

U S —Hidalgo and Cameron Counties 
Water Control and Improvement 
Dist No 9 v American Rio Grande 
Land & Irrigation Co , CCA Tex , 
103 P 2d 609, certiorari denied 
American Rio Grande Land & Irri¬ 
gation Co V Hidalgo & Cameron 
County Water Control & Improve¬ 
ment Dist No 9, 60 S Ct. 88, 308 
U S. 673, 84 L Ed 481, 
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to the passage of such subsequent statutes A 
water improvement district, carrying each separate¬ 
ly rendered lot in acreage tracts on tax rolls for 
its own taxes, has been held not entitled to blanket 
hens on all lots in each tract.^^ An irrigation dis¬ 
trict assessment levied on land outside the district 
creates no hen thereon 

The legislature may legislate out of existence as¬ 
sessment hens for delinquent assessments^^ 

b, Pnonties 

The priority of a lien for irrigation assessments de¬ 
pends on statutory provisions, and the time of creation 
of the lien. 

The validity of a statute given priority to irriga¬ 
tion assessments over prior mortgages and other 
hens has been upheld Irrigation district assess¬ 
ments are taxes within the contemplation of a stat¬ 
ute making general taxes a first hen on land,^*^ and 
have been held prior to an existing mortgage hen 
It has been held that an irrigation district tax hen is 
not entitled to priority over a mortgage, securing 
payment of common school funds, which was exe¬ 
cuted and recorded prior to organization of the ir¬ 
rigation district,but the hen is superior to a sub¬ 
sequent mortgage 20 

c. Foreclosure 

Foreclosure of a lien for irrigation assessments may 
be had in accordance with statutory provisions. 

The legislature may authonze an irngation dis¬ 
trict to enforce hens given to it to protect the dis¬ 


trict in the collection of its taxes, assessments, tolls, 
and charges,2^1 and under the practice prevailing in 
some jurisdictions irngation taxes and assessments 
may be collected by judgment for the amount due 
and foreclosure of the tax hen 22 Under a statute 
providing for foreclosure of delinquent tax hens, 
and also expressly to the effect that it shall be in¬ 
applicable to taxes levied and collectable for the 
year preceding its enactment, a suit to foreclose 
the liens of delinquent assessments for irrigation 
district purposes for such excluded year may not 
be maintamed.23 Under a statute providing for 
the publication of the delinquent tax record, it has 
been held that proof of such publication is prerequi¬ 
site to the right of a water district to foreclose its 
tax lien.24 

Judgment. Under constitutional provisions per¬ 
mitting, but not requiring, the rendition of a per¬ 
sonal judgment against a landowner, the hen for 
taxes may be foreclosed without rendition of any 
personal judgment against the landowner,25 and it 
IS not necessary for the judgment to find the amount 
due and impose a lien on each separate lot of sub- 
vided tracts owned by the same person 26 The judg¬ 
ment IS open to attack for jurisdictional errors 27 

§ 337 ^ _ Payment, Collection, and Dispo¬ 
sition of Proceeds 
a In general 
b Interest and penalties 
c Recovery of assessments paid 


12 Cal —Seale v Balsdon, 197 P 
971, 61 Cal App 677 
67 C J p 1367 note 41 

13. Tex—^Holt V Wichita County 
Water Improvement Pist. No 2, 
Com App , 63 S W 2d 369 

14. Utah—Parry v Bonneville Irr 
Dist, 263 P 761, 71 Utah 202 

15. Wash —^Kennewick Irr Dist v 
Benton County, 35 P 2d 1109, 179 
Wash 1 

16. Colo—People ex rel Rogers v 
Uetford, 79 P 2d 274, 102 Colo 284 

Nev —In re Lovelock Irr Dist, 273 
P 983, 51 Nev 215 

17. Keh —Plansburg* v. Shumway, 
219 NW 956, 117 Neb 125 

IS. Neb—^Plansburgr v Shumway, 
supra 

67 C J p 1357 note 45 

IS- Or—Umatilla County v Bow¬ 
man, 62 P2d 266, 166 Or 49--Bagle 
Point Irr Dist v Cowden, 1 P 2d 
605, 137 Or 121 

20- Or—Umatilla County v. Bow¬ 
man, 62 P2d 266, 166 Or 49—State 
Land Board v Davidson, 34 P2d 
608, 147 Or 604 


21. Nev—^Magee v Whitacre, 106 P 
2d 751, 60 Nev 202 

Purpose of statute 

The legislature, by enactment of 
statute providing lien for irrigation 
district assessments and making hen 
equal to general tax lien, intended to 
protect irrigation districts in collec¬ 
tion of taxes, assessments, tolls, and 
charges and to require county to col¬ 
lect irrigation district assessments in 
the same way school and city taxes 
are collected 

Nev—Magee v. Whitacre, supra 

22. Or—Horsefly Irr Dist v Hawk¬ 
ins, 264 P, 825, 121 Or 366 

Tex—San Antonio Suburban Irrigat¬ 
ing Farms v. Bexar-Medina-Ataco- 
sa Counties Water Improvement 
Dist No 1, Civ App, 49 SW2d 611 

Invalidity of district as defeoosa 
(1) Where property owner was de¬ 
fending property against alleged ille¬ 
gal tax levy and liens by water dis- 
tiict alleged to be without authority 
to so act, property owner could attack 
validity of district, rule that only 
state can do so being inapplicable 
Tex —^Dallas County Fresh Water 
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Supply Dist No 7 V. Mercantile 
Securities Corporation, Civ App, 
110 SW2d 187, error dismissed 
(2) Propelty owner could attack 
validity of district on ground that no 
description or boundaries were given 
which would include area claimed to 
constitute district in compliance with 
law authorizing creation of district 
Tex—Dallas County Fresh Water 
Supply Dist No 7 v Mercantile 
Securities Corporation, supra 

23. Idaho—Grandview Irr. Dist v. 
Brown, 179 P 962, 32 Idaho 187. 

24. Tex—White v Hidalgo County 

Water Improvement Dist No 2, 

Civ App, 6 SW2d 790—Ward 
County Irr Dist No 1 v. Carr, 
Civ App, 267 S W 315 

25. Tex—Holt v. Wichita County 

Water Improvement Dist No 2, 

Civ App, 48 S W2d 627 

26. Tex —^Holt v Wichita County 

Water Improvement Dist No 2, 

supra. 

27. Tex—^Whlte v Hidalgo County 

Water Improvement Dist No, 2, 

Civ App , 6 S W 2d 790 

67 C J p 1367 note 54. 
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d Collection and enforcement of assess- 
ments 

e Disposition of taxes and assessments 

a. In Greneral 

Payment of taxes and assessments must be made in 
the manner and at the time prescribed by statutory pro¬ 
visions. 

Except as otherwise provided by statute, as a 
general rule, irrigation taxes and assessments are 
payable in money only 28 Under particular stat¬ 
utory provisions, as applied to the facts involved, it 
has been held that irrigation district taxes and as¬ 
sessments may29 or may not^O be paid in district 
bonds or coupons, or may^i or may not^s be paid by 
tax anticipation warrants, or may not be paid by 
shares of stock in an irrigation company 83 

Where the statute permits an irrigation district 
treasurer to accept warrants of any year left un¬ 
paid only in payment of the tax levied to meet the 
deficiency of that year, he is justified in refusing 
a tender of warrants of one year in payment of 
assessments for a different year,84 and may piop- 
erly refuse tender of warrants for different years 
made in a lump and including payments which 
could not lawfully be made by the warrants ten- 
dered,85 and it has also been held that a taxpayer 
may not use coupons clipped from one issue of 
bonds to pay such portions of his taxes as were 
levied to pay interest on other issues 86 It has been 
held that a statutory right to pay taxes with coupons 
or warrants is not confined to one owing a tax in the 
technical sense,87 but includes the holder of a tax 


sale certificate 88 

Time of payment or tender, A tender of irriga¬ 
tion district taxes may, it has been held, properly 
be made in money88 or in interest coupons^® at any 
time before the land is sold for taxes, payment of 
such taxes in either medium being permissible be¬ 
fore sale 

b Interest and Penalties 

Whether interest and penalties may be collected on 
delinquent assessments and, if so, the rate and amount 
thereof are determined by statutory provisions, which 
may also govern the disposition of such interest or 
penalty. 

In the absence of statutory provision authorizing 
collection of interest on delinquent irrigation dis¬ 
trict assessments prior to sale, none may be col¬ 
lected 41 Where an irrigation statute provides that 
if any assessment becomes delinquent the treasurer 
shall collect it with the penalties added, '‘as provided 
for delinquent county and state taxes,’' the intent of 
the irrigation statute is to adopt the general law on 
penalties as provided in the then existing statute, 
and all subsequent amendments thereof,48 and the 
rate or amount of penalties due on subsequent delin¬ 
quencies will be controlled by the general statute 43 
A statute authorizing waiver or reduction in the 
discretion of a board of penalties and interest due 
an irrigation district has been held valid,44 and, un¬ 
der a statute authorizing waiver or reduction of 
penalties and interest on delinquent taxes by a 
county board, it has been held that such board may 
waive or reduce penalties and interest accruing on 
a portion of taxes due an irrigation district.45 


28. Ariz—^Roe v Roosevelt Water 
Conservation Dist, 16 P 2<i 967, 41 
Ariz 197 

67 C J p 1368 note 56 

29. Cal—CopelanU v Raub, 97 P 2d 
869, 36 Cal App 441 

Utah—Dalton v Redd, 39 P 2d 1068, 

85 Utah 477—Salter v. Nelson, 39 
P2d 1061, 85 Utah 460 

67 C J p 1368 note 63 

Interest coupons 

Where landowner of reclamation 
district was entitled under the stat¬ 
ute to apply interest coupons in pay¬ 
ment of an assessment fact that 
county treasurer might erroneously 
credit, on assessment, interest on 
coupons presented which had not ac¬ 
crued at time of tender, did not pre¬ 
clude landowner from applying cou¬ 
pons on assessment 
Cal—Copeland v Raub, 97 P2d 859. 

86 Cal App 2d 441 

ncatured bonds aaid coupons 
Amendment to Irrigation District 
Act limiting provision for payment 
of bond fund taxes In district bonds 


to matured interest coupons and 
bonds and to proper proportion of 
each bond issue would not be invalid 
though original act provided for pay¬ 
ment merely with bonds or interest 
coupons “maturing within the year," 
which included coupons or bonds i 
which had matured or which should 
have matured within year in which 
taxes were payable 
Utah—Salter v Nelson, 39 P 2d 1061, 
85 Utah 460 

30 Neb—^Wyman v Searle, 128 N 
W 801, 88 Neb 26 
67 C J p 1358 note 64 

31. Colo—Tew V Phillips, 216 P 
626, 73 Colo 408 

67 C J p 1368 note 66 

32. Anz —Roe v Roosevelt Water 
Conservation Dist, 16 P 2d 967, 41 
Ariz 197 

33. Idaho —^Holland v Avondale Irr 
Dist, 166 P 259, 30 Idaho 479 

34. Colo—Orchard Mesa Farms Co 
V Canon, 157 P. 192. 61 Colo 347 
—^Eberhart v. Canon, 157 P. 189, 61 

1 Colo 340 


35. Colo —Orchard Mesa Farms Co 

V Canon, 157 P 192, 61 Colo 347 

36. Colo —^Poor V Wilson, 171 P. 
357, 64 Colo 316 

37. Colo —Tew v Phillips, 216 P 
525, 73 Colo 408 

38- Colo—Orchard Mesa Farms Co 

V Canon, 157 P 192, G1 Colo 347 

39. Colo—Orchard Mesa Farms Co. 

V Canon, supia 

40- Colo—Orchard Mesa Farms Co 

V Canon, supra 

41. Idaho —Nampa & Meridian Irr 
Dist V Barker, 223 P 629, 38 Ida¬ 
ho 629 

42. Idaho—^Nampa & Meridian Irr 
Dist V Barker, supra 

43. Idaho—^Nampa & Meridian Irr 
Dist V Barker, supra 

67 C J p 1368 note 73 

44. Or—^Livesay v De Armond, 284 
P 166, 131 Or 563, 68 A L R 422. 

45. Or—^Lxvesay v De Armond, su¬ 
pra. 
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Where no penalty or interest has been fixed by 
an irrigation district, none may be collected on fore¬ 
closure of delinquent tax certificates,^^ and a decree 
therein erroneously granting penalties and interest 
may be corrected on appeal 

Disposition of penalties Under local statutory 
provisions it has been held that an irrigation dis¬ 
trict IS entitled to penalties collected on delinquent 
assessments,and that the county is not entitled 
thereto ^9 

c. Recovery of Assessments Paid 

One who pays an invalid assessment may recover it 
back on compliance with statutory provisions governing 
the right of recovery 

One required to pay an invalid irrigation assess¬ 
ment may recover it A cumulative statutory 
lemedy providing for refund of taxes paid under 
protest IS not excluded by other statutory provisions 
providing for the exclusion of lands from an irriga¬ 
tion district.^ ^ 

Necessity of protest One paying irrigation taxes 
or assessments without protest may be denied the 
right to recover them S- 

Term "subirrigation/' as used in a statute provid¬ 
ing for a refund of taxes levied by an irrigation 
district, if paid under protest, where it is shown 
that the lands cannot be benefited by irrigation, by 
icason of “subirrigation,” should be interpreted 
as referring to all lands not capable of benefit from 
irrigation's and is not confined to lands subirrigated 
to the extent that they become unfit for cultiva¬ 
tion 54 


94 C.J.S. 

d. Collection and Enforcement of Assessments 

(1) In general 

(2) Officer authonzed or obligated to 

collect 

(3) Suit for delinquent taxes or assess¬ 

ments 

(4) Certificate of delinquency and fore¬ 

closure 

(5) Sale of property 

(6) Redemption 

(7) Tax titles and deeds 

(1) In General 

Assessments for irrigation may be collected In the 
manner provided by statute 

Under local statutory provisions irrigation dis¬ 
trict taxes and assessments may be collected by 
judgment for the amount due and foreclosure of 
the lien, as discussed supra section 336 c, or by 
sale to enforce the hen, as discussed infra subdi¬ 
vision d (5), of this section Ordinarily, reclama¬ 
tion or irrigation district assessments do not have 
the character of a tax so as to be collectable by 
execution or levy on the general property of the 
owner of the land against which the assessment 
IS made, 55 and the distnct lacks the power to col¬ 
lect a delinquent assessment by an ordinary action 
for the recovery of a personal judgment for mon- 
ey,56 although where the tax assessed by a water 
improvement distnct was general in character judg¬ 
ment for the distnct has been sustained in a suit to 
foreclose a hen against the personal properties of 
a delinquent, 57 and a contest of the validity of the 
taxes and the collection thereof may not be sus¬ 
tained unless the tax as levied is void 58 


46- Or—Klamath County V Colonial 
Realty Co, 7 P 2d 976, 139 Or 311 
47. Or —Klamath County v Colonial 
Realty Co, supra 

48- Aiiz—^Maricopa County Munici¬ 
pal Water Conservation Bist No 1 

V Ward, 281 P 465, 36 Ariz 541 

49- Ariz—^Maricopa County Munici¬ 
pal Water Conservation Dist No 1 

V Ward, supra 

67 C J p 1358 note SI 

SO. Wash—Northern Pac H Co v. 
Walla Walla County, 200 P, 685, 
116 Wash 684 
67 C J p 1359 note 82 

Petition 

Where, there was no allegation in 
petition as to when or how petitioner 
became successor in interest to one 
whose land had been decreed to be 
excluded from irrigation district or 
as to who had paid assessments 
wrongfully levied on such land and 
collected by irrigation district, the 
petition was insumcient in not stat¬ 


ing a cause of action for recovery of 
assessments 

Idaho —Nielson v Board of Birec- 
tors of Big Lost River Irr Dist, 
117 P2d 472, 63 Idaho 108 
Evidence 

Evidence held insufficient to show 
that land was not subject to irriga¬ 
tion taxes as nonirrigable because of 
natural causes 

Neb —Birdwood Irr Dist v Brod- 
beck, 29 N W 2d 621, 148 Neb 824 

51. Neb—^Morrow v Farmers" Irr 
Dist, 220 NW 680, 117 Neb 424 

52, Idaho —^Lundy v Pioneer Irr 
Dist, 19 P 2d 624, 62 Idaho 683 

67 C J p 1359 note 84 
Proof of protest essential 

In action to foreclose tax sale cer¬ 
tificate issued for delinquent irriga¬ 
tion taxes, defendants’ cross-petition 
for refund of irrigation taxes paid on 
their land m adjoining section on 
ground that land could not be irri¬ 
gated because of natural causes, was 
properly dismissed, in absence of evi- 
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dence that defendants had filed affi¬ 
davit required by law showing why 
tax paid under protest should be re¬ 
funded 

Neb —Birdwood Irr Dist v Brod- 
beck, 29 NW2d 621, 148 Neb 824 

53. Neb —^Morrow v Farmers' Irr 
Dist, 220 NW 680, 117 Neb 424 

67 C J p 1369 note 86 

54, Neb—^Morrow ▼. Farmers* Irr 
Dist, supra. 

55- Cal —^Atchison, T & S F Ry Co 
V. Reclamation Dist No 404, 169 
P 430, 173 Cal 91 

66- Cal —^Atchison, T & S F. Ry 
Co V Reclamation Dist No 404, 
supra. 

57- Tex—Western Union Telegraph 
Co V Wichita County Water Im¬ 
provement Dist No 1, Civ App, 19 
SW2d 186, affirmed. Com App, 30 
SW2d 301 

58. Tex—^Western Union Telegraph 
Co. V Wichita County Water Im- 
I provement District No. 1, supra. 
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Special assessments should be collected in the 
manner provided for the collection of assessments 
for district bonds where no other method is specified 
by statute 

(2) Officer Authorized or Obligated to Col¬ 
lect 

Assessments are to be collected by the officer au¬ 
thorized or obligated by statute to collect them 

Irngation district assessments should be col¬ 
lected by the officers designated by statute; but the 
distinction between irngation distnct taxes and 
general taxes for county and state purposes docs not 
constitute such an inherent difference between the 
two as to prevent the collection of both in the same 
manner when directed by statute,and, under a 
statutory provision requiring irrigation district tax¬ 
es to be collected in the same manner and at the 
same time and on the same receipt as is required in 
the collection of taxes on real estate for county 
purposes, a county assessor must collect irrigation 
district taxes together with the general taxes 
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In the absence of statutory authorization, a receiv¬ 
er may not be appointed for the collection of irri¬ 
gation taxes or assessments 

(3) Suit for Delinquent Taxes or Assess¬ 
ments 

Suits for collection of delinquent taxes and assess¬ 
ments are governed by the general rules of procedure 
subject to part'cular statutory regulations. 

The general rules of procedure control, subject 
to particular statutory regulations, with respect to 
suits to collect delinquent irrigation taxes and as¬ 
sessments A judgment rendered in favor of a 
water improvement district against a nonresident 
for assessments is void if the citation does not com¬ 
ply with statutory provisions as to service on non¬ 
residents in such cases 

Limitations Where a statute providing that no 
period of limitation shall apply to water improve¬ 
ment taxes accruing after the formation of a wa¬ 
ter improvement distnct takes effect after such 
a tax has become delinquent, but before its collec- 


59. Idaho —^Holland v Avondale Irr 
Dist, 166 P 259, SO Idaho 479 

60. US—Moore v Gas Securities 
Co. CCAColo, 278 F 111 

61. U S —^Moore v. Gas Securities 
Co, supra 

67 C J p 1359 note 99 

62. Tex—San Antonio Suburban Ir¬ 
rigated Farms v Bexar-Medina-At¬ 
ascosa Counties Water Impiove- 
ment Dist No 1, Civ App , 49 S W 
2d 611, 513 

67 C J p 1359 note 1. 

63. Tex —^Wheat v Ward County 
Improvement Dist No 2, Civ App, 
217 S W 713 

67 C J p 1359 note 2 
Notice of pendency of snlt 
County water control and improve¬ 
ment distnct suing to recover taxes 
against land, In absence of implead¬ 
ing the other taxing units in which 
land was situated, and to which tax¬ 
es were due, was obligated by manda¬ 
tory provisions of statute to notify 
such other taxing units of pendency 
of suit and hence suit was properly 
abated for district’s failure to so no¬ 
tify 

Tex—^Willacy County Water Control 
and Improvement Dist No 1 v 
Lewis, Civ App, 119 S W 2d 169 
Bnrdeoi, of proof 

Burden was on water improvement 
distnct, suing for delinquent taxes, 
to establish its right of recovery as 
to taxes, penalties, interest, and at¬ 
torney’s fees, as well as liens secur¬ 
ing them 

Tex—^Holt V. Wichita County Water 
Improvement Dist. No. 2. Com App , 
63 S W2d 369. 


Presumptions 

A court must presume that board 
of directors of irrigation district gave 
notice of meeting for determination 
of lands subject to assessments and 
levies in contoimitj" with statutory 
requirements, where the only evi¬ 
dence concerning notice was that 
public notice was given 
U S —Atchison, T & S F By Co v. 
Elephant Butte Irr Dist of New 
Mexico, CCANM, 110 F 2d 767 
Venue 

Where mam office and principal 
place of business of irrigation dis¬ 
trict was, at time of filing suit for 
flat rate water assessments, located 
in Hidalgo county, district’s suit, 
made in conformity with provisions 
of statute, could be maintained in 
Hidalgo county 

Tex —^Dallas Joint Stock Land Bank 
of Dallas v Willacy County Water 
Control and Improvement Diat No 
1, Civ App, 162 SW2d 149, error 
dismissed 

Questions considered 

Where taxpayer was not denied due 
process of law in arriving at judg¬ 
ment in water district's suit to col¬ 
lect taxes and in foreclosure of lien, 
supreme court was without power to 
inquire into question of benefits 
Tex—Anchor v. Wichita County Wa¬ 
ter Imp Dist No 2. 103 S W 2d 
135, 129 Tex 385, 112 ADR 70. 

SSethod of arriving at judgment 
In water district's suit to collect 
taxes, judgment arrived at by calcu¬ 
lating tax on irrigable acres of tract 
at one sum per acre and adding there¬ 
to amount accrued against nonirnga- 
ble acres at another sum per acre and 
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foreclosing hen against entire tract 
as a unit held not fundamentally er¬ 
roneous, where only one tract was 
involved, and taxpayer had due no¬ 
tice of proposed classification at time 
it was made and did not protest 
Tex—Anchor v Wichita County Wa¬ 
ter Imp Dist No 2, supra 
Items recoverable 

Water improvement district "which 
sued for three items of taxes was 
entitled, there having been no legal 
tender of the taxes, to interest, pen¬ 
alties, and attorney’s fees on two 
items admitted to be valid, notwith¬ 
standing one item was found to be 
Illegal 

Tex—^Austm Mill & Gram Co v 
Brown County Water Improvement 
Dist No 1, Civ App, 128 S W 2d 
829, affirmed Brown County Watei 
Imp^o^ ement Dist, No 1 v Austin 
Mill & Gram Co, 138 S W 2d 523. 
135 Tex 140 
Review 

Defendant filing general demurrer 
and general denial in water improve¬ 
ment district's suit for delinquent 
taxes, excepting to judgment for 
plaintiff and filing assignment of er¬ 
ror in foreclosing blanket liens on 
acieage tracts for each lot therein, 
did not waive right to assign such er¬ 
ror in application for writ of error to 
review judgment affirming that of tri¬ 
al court 

Tex—Holt V Wichita County Water 
Improvement Dist, No 2, Com App , 
63 SW 2d 369. 

64. Tex —^Lepp v Ward County Wa¬ 
ter Improvement Dist No. 2, Civ 
App, 257 S W 916. 

67 C J p 1360 note 3. 
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tion has been barred by limitations, limitations do 
not apply 

Default judgment is void if not based on evidence 
as required by statute,®® 

Attorney's fees. The judgment in favor of a dis- 
tnct suing for irrigation taxes or assessments may 
properly tax attorney's fees in a reasonable 
amount ®7 

(4) Certificate of Delinquency and Foreclo¬ 
sure 

Under some statutes delinquent taxes and assess¬ 
ments may be collected by issuance of a certificate of 
delinquency and foreclosure thereof. 

The purpose of statutes providing for the issu¬ 
ance of delinquency certificates®® and foreclosure 
thereof®^ is to empower an irrigation distnct to 
enforce payment of taxes and assessments levied on 
property within the district Under statutes of this 
character an individual is not entitled to a delin¬ 


quency certificate unless he first pays the taxes due 
the district,'^® but the district is entitled to such 
certificate without prior payment of the taxes due 
Itself Where a sheriff is under a statutory duty 
to issue a delinquency certificate to a distnct the 
burden rests on him to show- why he is justified in 
refusing to issue it in the particular case involved,'^2 
Where defendant seeks affirmative relief for al¬ 
leged failure of the district to furnish him irnga- 
tion he must show a demand on the district for 
irrigation and a failure to comply therewith after 
a reasonable time 

If assessments were illegal the landowner should 
set up such illegality and have his title quieted in 
an irngation district's suit to foreclose a delin¬ 
quent tax certificate Foreclosure of delinquent 
water tax certificates will not be refused on the 
ground of indefinite description of the property in 
the assessment roll and certificates where the de¬ 
scriptions are sufficient to identify the property.^® 


^65. Tex—^Western Union Telegraph 
Co V Wichita County Water Im¬ 
provement Dist No 1, CivApp, 19 
SW2d 186, 190, affirmed, Com App. 
SO S W2d 301 

66. Tex—Lepp v Ward County Wa¬ 
ter Improvement Dist No 2, Civ 
App, 267 S W 916 
67 C J p 1360 note 6 

•67. Tex—^Austin Mill & Grain Co v 
Brown County Water Improvement 
Dist No 1, Civ App, 128 SW2d 
829, affirmed Biown County Water 
Improvement Dist No 1 v Austin 
Mill & Gram Co, 138 S W 2d 623, 
135 Tex 140 
67 C J p 1360 note 6 

68. Or—^Horsefly Irr Dist v Hawk¬ 
ins, 254 P 825, 121 Or 366 

66. Or —^Horsefly Irr Dist v Hawk¬ 
ins, supra. 

Defenses 

The owner of land in the Payette- 
Oregon Slope Irrigation District was 
not precluded from resisting foreclo¬ 
sure of certificates of delinquency 
representing invalid assessments, by 
fact that he had not tendered either 
amount of delinquent taxes admitted¬ 
ly due or amount of irrigation as¬ 
sessments payable had lands improp¬ 
erly omitted been included, or by his 
failure to institute mandamus pro¬ 
ceeding to compel inclusion of land 
omitted by district from assessment 
Or—^Payette-Oregon Slope Irr Dist 
V Coughanour, 91 P 2d 626, 162 Or 
458. 

Where Irrigutlosi assessments could 
he segregated from taxes included in 
delinquency certificates, the certifi¬ 
cates could be foreclosed as to the 
tax liens, though the assessment 
liens were invalid and amounts stat¬ 


ed in the certificates of delinquency 
were in a lump sum 
Or—Payette-Oregon Slope Irr. Dist 
V Coughanour, supra 

70. Or—^Horsefiy Irr Dist v Hawk¬ 
ins, 254 P 825, 121 Or 566 

71. Or —^Klamath County v Colonial 
Bealty Co, 7 P 2d 976. 139 Or 311 
—Horsefly Irr Dist v Hawkins, 
254 P 825, 121 Or 366 

Option 

Whether irrigation district acts un¬ 
der statute providing for certificate 
of delinquency for taxes on property 
within irrigation districts by paying 
general taxes, and takes certificate of 
delinquency for all taxes assessed or 
proceeds under statute providing for 
such certificates and foreclosure 
thereof, without paying general tax¬ 
es levied by district, is optional 
Or—^Daly v. Horsefly Irr Dist, 21 P 
2d 787, 143 Or 441 

72. Or—Horsefly Irr Dist v Hawk¬ 
ins, 254 P 825, 121 Or 366 

73. Or—^Klamath Irr Dist v Carl¬ 
son, 157 P2d 614. 176 Or 336 

Negligence not imputed. 

Where alleged negligence of feder¬ 
al government, while in control of 
maintenance and operation of irriga¬ 
tion system, could not be imputed to 
irrigation district, defendant in suit 
by district to foreclose land for de¬ 
linquent assessments could not main¬ 
tain a claim for affirmative relief 
against district by way of recoup¬ 
ment, set-ofC or counterclaim based 
on such negligence 
Or —Klamath Irr. Dist v Carlson, 
supra 

Necessity for demand not excused 

The existence of a government con- 
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I structed dram obstructing delivery 
I of irrigation waters to owner's land 
within iirigation district did not ex¬ 
cuse necessity for a demand by own¬ 
er upon district for irrigation service 
and a showing of failure by distnct 
to comply with demand in order to 
authorize relief to owner for district's 
failure to furnish irrigation by way 
of recoupment, set-oft or counter¬ 
claim in district’s suit to foreclose 
delinquent irrigation taxes and as¬ 
sessments 

Or —^Klamath Irr. Dist. v. Carlson, 
supra 

SvideiLce 

In suit by irrigation distnct to 
foreclose for delinquent taxes and 
assessments, evidence adduced by de¬ 
fendant under claim for affirmative 
relief by way of recoupment, set-off 
or counterclaim was insufficient to 
sustain allegation that alleged feder¬ 
al control, which would defeat de¬ 
fendant's right to affirmative relief 
against district, was a subterfuge 
and fraud, In that district had paid 
major portion of cost of project, and 
irrigation district was not estopped 
to meet defendant's allegations by 
proof that aggregate payments were 
not sufficient to entitle plaintiff to 
take control of Irrigation project, and 
that no subterfuge or fraud had been 
practiced 

Or—Klamath Irr, Dist. v. Carlson, 
supra 

74. Or—^Enterprise Irr Dist v. En¬ 
terprise Land & Investment Co„ 
300 P 507, 137 Or 468 

75. Or—^Klamath County v. Colonial 
Bealty Co, 7 P 2d 976, 139 Or 311. 

67 C J p 1360 note 18. 



94 C.J.S, 


WATERS § 337 


In a suit to foreclose a lien, an answer attack¬ 
ing" the delinquency certificates on the ground that 
by contract the landowner had ^'perpetual'’ water 
rights so that the land was not subject to assess¬ 
ments, has been held a direct rather than a col¬ 
lateral attack on the certificates 

Payment of all state and county taxes by a land- 
owner is no defense to a suit by the county to fore¬ 
close an irrigation district’s delinquency certifi¬ 
cates'^'^ and does not destroy its right to the is¬ 
suance of a delinquency certificate*^^ An irriga¬ 
tion district not a party to proceedings in which 
land was foreclosed for county taxes is not barred 
from thereafter asserting its own tax or assess¬ 
ment claims,*^9 and subsequent purchase of the 
property from the county by the original owner 
and issuance of a deed to him do not free the land 
from the claim of the irrigation district for its 
assessments,so the irrigation district may there¬ 
after compel issuance of a delinquency certificate 
to it,SI and irregularities in the foreclosure pro¬ 
ceedings to which the district was not a party will 
not adversely affect its rights S2 

(5) Sale of Property 

Under some statutes land may be sold to collect 
delinquent irrigation taxes or assessments. 

Under some statutory provisions land may be 
sold to collect delinquent irngation taxes or as¬ 
sessments, ^ 3 and where the steps taken in lev 3 ang 
irrigation assessments are regular the right of sale 
follows a failure to pay the assessment,^^ and the 
proper authonties are under a duty to sell.^5 ^1- 

76 Or—^Jordan Valley Irr Dist v 
Title & Trust Co , 68 P 2d 606, 154 
Or 76 

77. Or —^Klamath County v Colonial 
Realty Co, 7 P 2d 976, 139 Or 311 

78. Or—Horsefly Irr Dist v Hawk¬ 
ins, 271 P 194, 127 Or 176 

78. Or—^Horsefly Irr, Dist v. Hawk¬ 
ins, supra 

30 Or—Horsefly Irr Dist v Hawk¬ 
ins, supra. 

31. Or—Horsefly Irr Dist v Hawk¬ 
ins, supra 

32. Or—^Horsefly Irr Dist v Hawk¬ 
ins, supra 

33. Wash—Washington Nat. Inv 
Co V Grandview Irr Dist, 28 P 2d 
114, 176 Wash 644 

•67 C J. p 1360 note 20 
Statutes Uherally construed 

Statute, providing for sale of land 
on foreclosure of liens for delinquent 
Irrigation assessments and issuance 
of deeds to purchasers, should be lib- 
94 C.J.S.~23 


though the legislature may fail to provide any meth¬ 
od of procedure under which irrigation districts 
may sell or otherwise dispose of property acquired 
by reason of delinquent taxes, there is no implied 
power vested in county commissioners to make such 
sale,^® and, where the statutes expressly vest in 
the board of directors of an irrigation district au¬ 
thority to sell property acquired by it for delinquent 
taxes and not needed for the use of the district, 
the county clearly has no implied power to sell 
such property,and its statutory functions with 
respect to delinquent irrigation district taxes have 
been held to terminate with the assignment to the 
district of the certificate of sale made before ac¬ 
quisition of title by the distnct.88 

Generally speaking, the only property subject to 
sale for delinquent irrigation assessments is the 
land against which such assessments were levied 
Failure to sell for a delinquent assessment does 
not extinguish the assessment, but the sale thereun¬ 
der is merely postponed and the assessment still 
exists until legally foreclosed and paid 

Publication of delinquent tax list Under statutes 
providing for publication of the delinquent tax list 
and that sale must take place within a prescnbed 
period after completion of publication, and lim¬ 
iting the right of redemption to a certain time after 
sale, it has been held that delay in such publication 
does not invalidate the sale^i and deed based there- 

on.^2 

Restraining sale A landowner who does not of¬ 
fer to pay the amount legally due has no standing 
in court to restrain sale of his property because 

Fubllcxitioii Ixeld effective 

Irrigation district's “publication” 
of delinquent list and notice of sale 
of land for nonpayment of assess¬ 
ments once each week for three suc¬ 
cessive weeks, the last time being on 
August 3d, was effective “publica¬ 
tion” within statute requiring that 
“publication” shall not be before 1st 
of July but must be made on or be¬ 
fore 1st of August; and a statutory 
amendment requiring that the first 
publication of delinquent list by irri¬ 
gation district must be made on or 
before the 1st day of August did not 
change meaning of prior provision 
that publication shall not be made 
before 1st of July but must be made 
on or before 1st of August, but was 
merely intended to remove any un¬ 
certainty due to obscurity in lan¬ 
guage 

Cal—Provident Land Corp v Provi¬ 
dent Irr Dist, App, 90 P 2d 138, 
reheard 94 P 2d 83 

92. Cal —Provident Land Corp v. 

Provident Irr Dist, supra—^Adams 
1 V. Slee, 268 P, 959, 92 Cal.App. 70S. 


erally const! ued as are tax sale stat¬ 
utes 

Wash—Lindsay Irr Dist v Clallam 
County, 66 P 2d 996, 186 Wash 65 

84. Idaho —Holland v Avondale Irr 
Dist, 166 P 259, 260, 30 Idaho 479 

67CJ p 1360 note 21 

85. Idaho—^Holland v Avondale Irr. 
Dist, supra 

67 C J p 1360 note 22 

86. Utah—^News Advocate Pub Co 

V Carbon County, 269 P, 129, 72 
Utah 88 

87. Utah—^News Advocate Pub Co 

V Carbon County, supra 

88. Utah—^News Advocate Pub. Co 

V Carbon County, supra 

89. Mont—State v Nicholson, 240 
P 837, 74 Mont 346 

67 C J p 1361 note 26 

90. Cal—McKaig v Moutrey, 90 P 
2d 108, 82 Cal App 2d 537 

91. Cal—^Adams v. Slee, 268 P. 959, 
92 Col App 708 
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of irregularities;where he has waived irregular¬ 
ities evidence thereof is inadmissible,®^ and exclu¬ 
sion of evidence as to the sufficiency of descrip¬ 
tion of the property on the assessment book may 
not be raised for the first time on appeal 

Mode of sale; price; payment Where the stat¬ 
ute governing the sale of land for delinquent as¬ 
sessments contains no requirement or authority for 
sale at public auction or to any purchaser other 
than the county, but specifically provides for sale 
to the county, a sale is not illegal or a tax deed 
given thereunder void because the county was a 
competitive bidder and voluntary purchaser at the 
sale,®® and pnor statutes requinng sale at public 
auction to the highest bidder arc inapplicable,®7 
although if the sale was in accordance with the 
statute, recitals m the certificate of sale as to pro¬ 
ceedings based on the inapplicable statute will not 
invalidate the sale®® In accordance with general 
rules, land should not be sold for less than the 
amount due for irrigation assessments ®® The land 
may be sold for an amount equal to the assess¬ 
ments foreclosed on and all other assessments 
chargeable to the land^ Under statutes providing 
that any landowner of a reclamation distnct may 
deliver to the treasurer for cancellation any bonds 
payable out of an assessment covering his land 
and receive credit against such assessment to the 
amount of the principal and accrued interest of 
such bonds, and further pro\iding that payment for 
lands sold to meet delinquent assessments may be 
made either in cash or in matured bonds and cou¬ 
pons issued on such assessment, or bonds to ma¬ 
ture within a specified penod, payment for the land 
sold may not be made in unmatured bonds which 
will not mature within the prescribed penod 2 


Certificate of sale. A certificate of sale of land 
for delinquent irrigation assessments may not be 
issued unless there has been a sale ^ It is impera¬ 
tive that the certificate of sale set forth correctly 
the name of the owner of the property sold,^ and 
that it contain an accurate description of the prop¬ 
erty sold,® although the certificate will not be in¬ 
validated by mere irregulanties as to date,® and 
statutory provisions that a certificate of sale shall 
be dated on the day of sale have been construed as 
directory,"^ but not mandatory,® since the object of 
the statute is satisfied if the actual date of sale 
IS recited so as to enable those concerned to know 
when the time for redemption expires ® 

Recitals in the certificate will not invalidate a 
sale where it sufficiently appears therefrom that 
the property was sold in accordance with law 

Duplicate certificate, A statute requiring bidders 
to pay a fixed fee for a duplicate certificate of sale, 
and redemptioners to repay the same, and excusing 
such payment when the district is the purchaser, 
has been held valid,and, e\en if such statute weie 
invalid, one who has neither redeemed nor attempt¬ 
ed to redeem his property would not be affected 
thereby 

Filing and iccoiding Statutory provisions re¬ 
quiring the recording of a certificate of sale are 
intended to give notice of its contents to the own¬ 
er of the property sold and to subsequent purchas¬ 
ers^® Statutory requirements that the treasurer 
of a county who, as ex officio treasurer of an irri¬ 
gation district, makes a sale of district property 
located m another county shall file a duplicate 
certificate of sale with the auditor of the county m 
which the land is situated, have for their purpose 
the imparting of actual notice to the owner that 


93. Cal—Imperial Land Co v Im¬ 
perial Irr Dist, 161 P 113, 175 Cal 
660 

67 C J p 1361 note 29 

94. Cal—Imperial Land Co. v Im¬ 
perial Irr Dist, supra 

67 C J p 1361 note 30 

95 Cal—Imperial Land Co v. Im¬ 
perial Irr Dist, supreu 

67 C J p 1361 note 31 

9©. Utah—Hatch v. Edwards, 269 P. 
138. 72 Utah 113 

&7, Utah —Hatch v Edwards, supra 

67 C J p 1361 note 33 

98. Utah —^Hatch v. Edwards, su¬ 
pra 

99. Cal—Corson v Ci ocker, 161 P 
287, 31 Cal App 626 

67 C J p 1361 note 36 

1. Wash--Washington Nat Inv Co 
V Grandview Irr Dist, 28 P 2d 
114, 175 Wash 644. 


XrrigtbtLon district’s sale of lands 
acg,tured for nonpayment of ixxigatioii 
assessments for amount of assess¬ 
ments foreclosed and all other as¬ 
sessments chargeable to land was not 
objectionable €ls prejudicing bond¬ 
holders or other landowners because 
land sold remained subject to assess¬ 
ments to pay outstanding debts 
Wash—^Washington Nat Inv Co v 
Grandview Irr Dist, supra 

2. Cal —Balding v. Eich, 16 P 2d 805. 
128 Cal App 122 

3. Idaho—Eberhard v. Purcell, 296 
P, 593, 50 Idaho 393 

4- Cal —Bruschi v Cooper, 159 P 
728, 734, 30 Cal App 682 
67 C J p 1361 note 39 

5, Cal —Lewis v Tulare Reclama¬ 
tion Dist No 749, 204 P 421, 56 
Cal App 52 
67 C J p 1362 note 40 
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6. Cal—Bzuschi V Cooper, 159 P 
728, 734, 30 Cal App 682, 

67 C J p 1362 note 41 

7. Cal—^Adams v Slee, 268 P. 959, 
92 Cal App 708 

8. Cal —Adams v Slee, supra. 

9. Cal—Adams v Slee, supra. 

10. Utah—^Hatch v Edwards, 269 P 
138, 72 Utah 113 

67 C J. p 1362 note 45 

Recitals held not invaiidatuig 

Cal—Laist v Nichols, 33 P 2d 866, 
139 Cal App 202 

11. Cal—^Adams v Slee, 268 P 959, 
92 Cal App 708 

67 C J. p 1362 note 46 

12. Cal —^Adams v Slee, supra 

13. Cal—^Lewis v Tulare Reclama¬ 
tion Dist No 749, 204 P 421, 56 
Cal App 62 

67 CJ p 1362 note 48. 
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Jiis property lias been sold and a certificate issued, 
and failure to file the duplicate certificate as pre¬ 
scribed by statute invalidates the sale 

Transfer of certificates Statutory provisions 
for assignment or sale of tax sale certificates by 
irrigation districts are intended to simplify the 
procedure to be followed to the end that land 
sold for taxes might again be placed on the tax 
roll by making it less difficult to dispose of the tax 
certificates 

(6) Redemption 

The right of redemption from a sale for delinquent 
irrigation assessments exists only by virtue of constitu¬ 
tional or statutory provisions, and can be exercised only 
in the manner prescribed. 

The right to redeem does not exist without being 
especially granted by statute or constitution,and, 
where there is an express provision in the statutes 
governing irrigation taxes and assessments rela¬ 
tive to the right of redemption, such right is con¬ 
trolled by such provisions!^ and provisions of law 
relative to redemption from tax sales generally are 
inapplicable The nght of redemption is fixed 
and controlled by the law in force at the time of 
the tax sale.2^ Under statutes providing that when 
land has been sold to an irrigation district for de¬ 
linquent assessments, and the district has received 
a deed from the county treasurer, if, in the judg¬ 
ment of the board of directors of the distnct, the 
sale has resulted from unavoidable accident, inad¬ 


vertency, or misfortune, and without intent on the 
part of the owner or person entitled to redeem to 
permit such assessments to become delinquent and 
the land to be sold, the board of directors '‘may’^ 
cause such land to be reconveyed to such person 
within a prescribed period after issuance of the 
deed to the distnct and on payment of all sums due, 
the right to redeem is not discretionary with the 
board^l and, if it arbitrarily refuses to permit re¬ 
demption on a proper showing, such refusal is 
subject to review by the courts 

The general rule that a mere stranger may not re¬ 
deem property from a tax sale is not applicable 
to redemption from an irrigation distnct assess¬ 
ment by an association of landowners acting for 
the benefit of the owner of the particular property 
redeemed,and where the owner subsequently 
ratifies the redemption by the association it is 
valid and effectual Redemption of lands by irri¬ 
gation district bondholders does not give them title 
to the land 

Where the law requires lawful money as the 
medium of payment an attempt to redeem prop¬ 
erty sold with matured bonds and coupons of the 
irrigation district does not constitute a valid re¬ 
demption 26 

Time for redemption* Land sold for delinquent 
assessments may be redeemed within the period 
prescribed by statute on compliance with the pro¬ 
visions thereof,27 and the right of redemption 


14- Wash—Rothgeb v Cunningham, 
203 P 950, 118 Wash 701—Birge 

V Cunningham, 203 P 954, 118 

Wash 458 

15. Wash—Rothgeb v Cunningham, 
203 P 956, 118 Wash 701—Birge 

V Cunningham, 203 P 954, 118 

Wash 458 

16- Colo —District Landowners 
Trust V Adams County, 89 P 2d 
251, 104 Colo 146 

17. Tex—^Alamo Land & Sugar Co 

V Hidalgo County Water Improve¬ 
ment Dist Ho 2, CivApp, 276 S 
W 949 

18. Tex—Alamo Land & Sugar Co 

V Hidalgo County Water Improve¬ 
ment Dist No 2, supra 

Right to rents, issties, and profits 
Owner seeking to redeem land con¬ 
veyed to irrigation district pursuant 
to foreclosure of delinquent assess¬ 
ments was not entitled to credits for 
rents, issues, and profits district re¬ 
ceived from lands after foreclosuie 
proceeding 

Wash —^Horse Heaven Irr Dist v 
Jenkins, 48 P 2d 591, 183 Wash 
49 

16u Tex—^Alamo Land & Sugar Co 


V Hidalgo County Water Improve¬ 
ment Dist No 2, CivApp, 276 S 
W 949 

C7 C J p 1362 note 53 

20. Cal—^Adams v Slee, 268 P 959, 
92 Cal App 708 

21. Wash—Petitt v Riverside Irr 
Dist, 247 P 1030, 140 Wash. 6 

67 C J p 1362 note 55 

22. Wash—Petitt v Riverside Irr 
Dist, supra 

23. Wash—Rothgeb v Cunningham, 
203 P 956, 118 Wash 701—Birge 

V Cunningham, 203 P 964, 118 
Wash 458 

24. Wash—^Rothgeb v Cunningham, 
203 P 956, 118 Wash 701—Birge v 
Cunningham, 203 P 954, 118 Wash 
45S 

67 CJ p 1363 note 59 

25. Mont —State ex rel Malott v 
Cascade County, 22 P 2d 811, 94 
Mont 394 

26. Cal —^Provident Land Corp v 
Provident Irr, Dist, 90 P 2d 138, 
reheard 94 P 2d 83 

Effect of attempted redemptiosL 
Where two directors of irrigation 

district and secretary, assessor, and 

collector thereof made purported re¬ 
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demptions of property sold for non¬ 
payment of irrigation district's as¬ 
sessments with matured bonds and 
coupofis of the district after statutes 
permitting such redemption was held 
unconstitutional but while the mat¬ 
ter was pending upon rehearing, dis¬ 
trict's ofllcers did not act in good 
faith as lespects right of purchaser 
to collector’s deed 

Cal—^Provident Land Corp v Prov¬ 
ident Irr Di&t, App, 94 P 2d 83 

27. Cal—^Pacific Coast Joint Stock 
Land Bank of San Francisco v 
Roberts, 108 P 2d 439, 16 Cal 2d 
800 

Act extending time for redemption 

of land conveyed to irrigation district 
for nonpayment of district assess¬ 
ments extended right of redemption 
to owner of land conveyed to district 
prior to effective date of act, since 
district stood in same position as 
state or municipality 
Wash —^Horse Heaven Irr Dist v 
Jenkins. 48 P 2d 591, 183 Wash 49 
Conflicting statutes 

Fact that statute giving irrigation 
district holding county treasurer's 
I irrigation assessment deed right to 
I quiet title to lands by summary pro- 
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is lost by failure to redeem within the time prc- 
scnbed by statute 28 A mortg’agee of land sold 
to an irrigation district for delinquent assess¬ 
ments IS not an “owner** within special emergency 
statutes enacted to defer dispossession of land- 
owners by extending the time for redemption 29 

Redemption before issuance of deed may be per¬ 
mitted on substantial compliance with applicable 
statutory provisions 30 

(7) Tax Titles and Deeds 

(a) In general 

(b) Tax deed 

(c) District or county as purchaser; 

resale 

(d) Actions concerning tax title 
(a) In General 

Tax deeds must be issued in conformity with statutes 
pertinent thereto. 

Where there has been no sale of land for delin¬ 
quent irngation assessments pursuant to statute, 
tax deeds issued to the purchaser of a delinquency 
certificate are invalid.3i Failure to comply with 
statutory regulations relative to sale, entry thereof, 
and timely issuance and filing of certificates of sale 
of delinquent property prejudices the owner there- 
of32 and renders invalid tax deeds issued without 
compliance with such statutory requirements 33 

Failure to serve personal notice of purchase on 
occupant of land purchased for delinquent irriga¬ 
tion assessments, as required by statute, vitiates the 
tax deed 34 


(b) Tax Deed 

There must be compliance with statutory provisions 
governing the form and contents of tax deeds The effect 
of a tax deed as evidence depends on statutory provisions^ 

While the making of a deed to the purchaser 
of land, sold on foreclosure of irrigation assess¬ 
ment liens, after expiration of the redemption pe¬ 
riod has been held a purely ministerial act,35 de¬ 
livery of a valid deed after expiration of the pe¬ 
riod of redemption finally terminates such period 
If a defective deed is issued, the issuing officer 
should, ordinarily, deliver a correct deed 3*7 

Under some statutory provisions the deed must 
recite substantially the matters contained in the 
sale certificate,'^'^ but such a deed may be sufficient 
although It does not include all of such matters 39 
The property sold and deeded should be properly 
desenbed in the tax deed 40 It has been held that 
a tax deed is invalid where it fails to set forth 
correctly the name of the party assessed and whose 
property is sold,4i although a minor error in the 
name as recited does not invalidate the deed ^2 Un¬ 
der some provisions a deed has been held suffi¬ 
cient although not including the name of the per¬ 
son to whom the land was assessed, and the amount 
and year of the assessment, as recited in the sale 
certificate ^3 

Statutory provisions making a tax deed conclusive 
evidence of the regularity of prior proceedings do 
not cure defects in the deed itself,and extend 
only to such matters as are not covered by other 
statutory provisions declaring the effect of the deed 
as prima facie evidence Statutory provisions 


ceeding provided that owner could re¬ 
deem land up to time of judgment in 
conflict with provision of earlier 
statute which gave owner one year 
from issuance of such deed to re¬ 
deem, did not alfect validity of latter 
statute, since conflicting provision of 
earlier statute was repealed by im¬ 
plication 

Wash—Outlook Irr Dist v Pels, 28 
P 2d 996, 176 Wash 211 

28. US—Fallbrook Public Utility 
Dist V Cowan, CCA Cal, 131 F 2d 
513, certiorari denied 64 S Ct 33, 
320 US 735, 88 L Ed 435 

29. Cal —Pacific Coast Joint Stock 
Land Bank of San Francisco v 
Roberts, 108 P 2d 439, 16 Cal 2d 
800 

30. Wash—Title & Trust Co v 
Columbia Basin Land Co, 238 P 
992, 136 Wash 63 

67 C J p 1363 note 60. 

31. Idaho—Eberhard v Purcell, 296 
P 593, 50 Idaho 393 

32. Idaho—Eberhard v Purcell, su¬ 
pra. 


33 Idaho—^Eberhard v Purcell, su- 
pi a. 


34. Wyo —Clinton v Elder, 277 P 
968, 280 P 889, 40 Wyo 350 
67 C J p 1363 note 64 


35- Wash —Lindsay 
Clallam County, 56 
Wash 65 

Irr 

P2d 

Dist 

996, 

V 

186 

36. Wash —^Lindsay Irr. 
Clallam County, supra 

Dist 

V 

37. Wash —Lindsay Irr 
Clallam County, supra 

Dist 

V. 

38 Wash —^Lindsay 

Irr 

Dist 

V. 


Clallam County, supra 


Statutes construed together 

Statute requiring county treasurer 
to make deed, reciting substantially 
matters contained in sale certificate, 
to purchaser of land sold on foreclo¬ 
sure of hens for irrigation assess¬ 
ments, if property is not redeemed 
within year after sale, and earlier 
statute declaring such deed, duly ac¬ 
knowledged or proved, prima facie 
evidence of certain things, must be 
construed together sind later act giv¬ 
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en greater weight so far as two acts 
are in conflict 

Wash—Lindsay Irr Dist v Clallam 
County, supra 

39. Wash —^Lindsay Irr. Dist v 
Clallam County, supra 

40 Cal—^Adams v Slee, 268 P 959, 
92 CalApp 708 
67 C J p 1363 note 65 

41. Cal—Bruschi v Cooper, 159 P 
728, 30 CalApp 682, rehearing de¬ 
nied 159 P 734, 30 CalApp 682 

42 Cal —^Escondido High School 

Dist V Escondido Seminary, 62 P. 
401, 130 Cal 128 

43 Wash—^Lindsay Irr Dist v 
Clallam County, 56 P2d 996, 186: 
Wash 65 

44. Cal—Bnischi v Cooper, 159 P. 

734, 30 CalApp 682 
67 C J p 1363 note 68 

45 Cal—McDonough v. Cooper, 177 
P 153, 179 Cal 384 
67 C J p 1363 note 69. 
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making* a tax deed conclusive evidence of the regu- 
lanty of prior proceedings, when construed in con¬ 
nection with other provisions making the deed 
pnma facie evidence that the property was sold 
as prescribed by law, do not preclude one from 
showing that a duplicate sale certificate was not 
filed as required by statute Under such statutes, 
however, formal irregularities in the prior proceed¬ 
ings are cured by issuance of the deed 

Proof of sale While tax deeds are pnma facie 
evidence that the land represented thereby has been 
duly sold,^^ positive and undisputed evidence may 
properly be admitted to show that there was no 
sale 

Filing in Land Office. Rules and regulations of 
the federal secretary of the inteiior requiring the 
filing of deeds in the United States Land Office 
are intended for the benefit of the United States 
and Its land officer,^0 and the failure to comply with 
such regulations may not be used by another as 
the basis of a collateral attack on the tax title 

(c) Distnct or County as Purchaser, Resale 

The district or county may become the purchaser, 
and the effect of such purchase may be to extinguish 
other tax liens Lands so purchased may, and should, be 
resold where possible. 

Where a statute authorizing issuance of a cer¬ 
tificate of delinquency is valid, personal service 
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of summons in a foreclosure suit on the certificate 
was had, and the court had jurisdiction of the par¬ 
ties and the subject matter, a purchase by the irri¬ 
gation district on foreclosure is valid ^2 The deed¬ 
ing of land to an irrigation district for delinquent 
assessments, following a tax sale, does not neces¬ 
sarily destroy existing tax liens in favor of other 
state agencies,53 or merge them into the tax deed,54 
and such other hens are extinguished or merged 
only when necessary to protect property impressed 
with a public use,or when the statute so pro¬ 
vides The deeding of land to the district does 
not extinguish the lien of bonds issued pursuant 
to a statute making them a hen on the land®'^ 
Under some statutes, however, the striking off of 
land to the district for lack of bidders at the tax 
sale extinguishes the hen of the bonds Where 
property was assessed before machinery and equip¬ 
ment were placed thereon, and proceedings fore¬ 
closing the hen did not purport to convey to the 
distnct title to such machinery and equipment, the 
distnct did not become the owner, entitled to pos¬ 
session, by its purchase at the foreclosure sale ^9 

Lands taken in trust Under a statute providing 
that property acquired by the distnct shall be held 
in trust for the uses and purposes of the statute, 
land taken for delinquent assessments is impressed 
with a public use and trust 60 Under statutory pro¬ 
visions authonzing the lease or sale of land by the 


46. Wash—^nothgeb v Cunningham, 

203 P 956, 118 Wash 701—Birge 
V Cunningham, 203 P 964, 118 

Wash 458 

67 C J p 1363 note 70 

47. Cal—^McDonough v Cooper, 177 
P 153, 179 Cal 384 

67 C J p 1363 note 72 

48 Idaho—^Eberhard v Purcell, 296 I 
P 693, 60 Idaho 393 

49. Idaho—^Eberhard v Purcell, su¬ 
pra 

50 Wyo—Clinton v Elder, 277 P 
968, 280 P. 889, 40 Wyo 350 

61. Wyo—Clinton v Elder, supra. 

67 C J p 1364 note 76 

52 Or —Daly v Horsefly Irr Dist, 
21 P 2d 787, 143 Or 441 

63. Cal —Oroville-Wyandotte Irr 
Diat V Ford, 118 P 2d 340, 47 
Cal App 2d 531 

67 C J p 1364 note 77 

64. Cal—^Palo Verde Irr Dist v 
Jamison, 17 P 2d 147, 216 Cal App 
740—La Mesa, Lemon Grove & 
Spring Valley Irr Dist v Horn- 
beck, 17 P2d 143, 216 Cal 730 

65. Cal—^Palo Verde Irr Dist v 
Jamison, 17 P 2d 147, 216 Cal App 
740—^La Mesa, Lemon Grove & 
Spring Valley Irr Dist v. Horn- 
beck, 17 P.2d 148. 216 Cal 730. 


56. Wash.—^Yakima County v Ste¬ 
phens, 33 P2d 93, 177 Wash 601, 
followed In Grandview Irr Dist 
V Yakima County, S3 P 2d 94, 
177 Wash 703—^N'orth Spokane 
Irr Dist Mo 8 V Spokane Coun¬ 
ty, 22 P2d 990, 173 Wash 281 

Rights of distnct 

Iirigation district which acquired 
deed to land by foreclosure of delin¬ 
quent distnct assessments was enti¬ 
tled to cancellation of records of gen¬ 
eral taxes agamst property which 
were liens thereon at time of issu¬ 
ance of deed, and to cancellation of 
assessments past due and to become 
due, but was not entitled to judg¬ 
ment depnving holders of district 
bonds of right to pursue remedy 
against land or to depnve county 
commissioners of right to levy sup¬ 
plemental assessment for payment of 
bonds as against land 
Wash —^Kiona Irr Dist v Benton 
County, 39 P 2d 394, 180 Wash 
197 

57. Cal—^Imperial Irr Dist. v Var¬ 
ney, 196 P2d 820, 87 Cal App 2d 
264. 

58. Colo —Burners v Board of 
ComTs of Garfield County, 184 P.2d 
144, 117 Colo 57 

59. Cal —Oroville-Wyandott© Irr. 
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Dist V Ford, 118 P 2a 340, 47 Cal 
App 2d 531 

60. Cal—Clough V Compton-Dele- 
van Irr Dist, 85 P 2d 126, 12 Cal 
2d 385 

West Coast Life Ins Co v 
Glenn-Colusa Irr Dist, 122 P 2d 
595, 50 Cal App 2d 204 

]5a]id and proceeds therefrom 

Land acquired by irrigation dis¬ 
trict because of delinquencies m as¬ 
sessments IS trust property, held 
for the uses and purposes of the 
statute governing irrigation districts, 
and proceeds of lease thereof have 
the same character 
Cal —^Provident Land Corp v Zum- 
wait, 85 P2d 116, 12 Cal 2d 365, 
followed in Provident Land Corp 
V Provident Irr Dist, 85 P 2d 122, 
12 Cal 2d 791 and Provident Land 
Corp V Benoit, 85 P 2d 122, 12 Cal 
2d 790 

Repayment of irrigation district’s 
bondholders is only one among sever¬ 
al purposes of the statute governing 
irrigation districts, for which the 
proceeds of land acquired by dis¬ 
trict because of delinquency m as¬ 
sessments are held in trust 
Cal—^Provident Land Corp v Zum- 
walt, 85 P 2d 116, 12 Cal 2d 365. 
followed m Provident Land Corp 
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district, land may be leased for oil and gas pur¬ 
poses A county acquiring lands through tax sale 
for irrigation district assessments holds title as 
trustee Under a statute requiring the issuance 
of debentures for an irrigation distnct’s assess¬ 
ments to the district by the county when it be¬ 
comes the purchaser of the district’s land, the dis¬ 
trict or its vendee owns an interest in the land 
which is never divested until the land is redeemed 
or sold 

Resale of land Land coming into possession of 
the county or district because of delinquency m 
assessments should be sold again, if possible 
When an offer to sell land to which the district 
has acquired tax title is made to a class, one not 
within the class has no right to purchase Where 
an offer of sale is conditionally made and requires 
an acceptance approved by the district trustees, no 


contract is created where plaintiff’s application to 
purchase is rejected by the trustees Unless re¬ 
quired by statute, directors of an irngation district 
need not give notice of a proposed sale of land 
acquired by the district because of delinquency in 
assessments 

A contract for the sale of land will not be set 
aside where the consideration therefor was fair, 
reasonable, and adequate Where lands in an 
irrigation district have been deeded to the county 
and the county board of commissioners has fixed 
their market value on an erroneous basis, the board 
may be required to redetermine the market value 
on a correct basis Where land, having been sold 
to the distnct for delinquent assessments, is sold 
by it, the deed does not vest an absolute title free 
and clear of all encumbrances, as provided by stat¬ 
ute, if actual fraud is present.'^*^ 


V Provident Irr Dist, 85 P 2d 
122, 12 Cal 2d 791 and Provident 
Land Corp v Benoit, 85 P 2d 122, 
12 Cal 2d 790 

Benefit of landowners paying* assess¬ 
ments 

Where owner of land in district re¬ 
fuses to pay assessment and land 
goes to district or where owner of 
land in district pays one or more 
assessments and then abandons land 
to district, the district accumulates 
what would be termed in the case 
of an ordinary corporation an undi¬ 
vided surplus, and that surplus is 
held by the district for the benefit 
of those landowners who have con¬ 
tinued to pay their assessments and 
in addition to their own assessments 
have paid the assessment which 
should have been paid by the aban¬ 
doned land, and the benefit can be 
leaJized when the land is sold or 
leased or in any manner produces 
district revenue 

Wash —In re Horse Heaven Irr 
Dist, 118 P2d 972, 11 Wash 2d 
218 

61. Cal —Reclamation List No 108 

V Gibson, 147 P 2d 80. 63 Cal App 
2d 311 —Reclamation Dist No 1500 

V Raub, 137 P 2d 45, 68 Cal App 
2d 491 

62. Mont—State v Board of Com’rs 
of Cascade County, 296 P 1, 19, 89 
Mont 37 

Assigwnent by county treasurer 

Whei 6 county treasurer without 
authority pretended to assign coun¬ 
ty's right to irrigation district lands, 
it was county's duty to return money 
received to assignee 
Mont—State ex rel Malott v Cas¬ 
cade County, 22 P 2d 811, 94 Mont 
394 

63. Mont—State ex rel Malott v 
Cascade County, supra. 


After county Issues debenture cer¬ 
tificates to irrigation district for 
amount of such irrigation district 
assessment, county can only receive 
money paid upon redemption and dis- 
tiibute same, or obtain deed and sell 
same and distribute money received 
upon sale 

Mont—State ex rel Malott v Cas¬ 
cade County, supra. 

Xt was duty of county commission¬ 
ers to apply for tax deeds to irriga¬ 
tion district lands to enable county 
to sell lands and apply proceeds as 
directed by law 

Mont—State ex rel Malott v Cas¬ 
cade County, supra 

64t. Cal —^Provident Land Corp v 
Zumwalt, 85 P 2d 116, 12 Cal 2d 
365, followed in Provident Land 
Corp V Provident Irr Dist, 85 
P 2d 122, 12 Cal 2d 791, and Provi¬ 
dent Land Corp v Benoit, 85 P 
2d 122, 12 Cal 2d 790 
Bonds of irrigation distiict con¬ 
stituted encumbrance against lands 
within district which was extin¬ 
guished by issuance of tax deed to 
the county which created new title 
in nature of independent grant from 
sovereignty extinguishing all former 
titles and liens not expressly ex¬ 
empted from its operation, so that 
purchaser of land in irrigation dis¬ 
trict on sale by the county was not 
liable for taxes or assessments for 
interest on district's bonds issued 
prior to tax sale 

Mont—^Rosebud Land & Improve¬ 
ment Co V Carterville Irr Dist, 
68 P2d 765, 103 Mont 465 

35- Cal—Plummer v Ehlers, 122 
P2d 939, 60 Cal App 2d 352 

rormer owner or his assigns 

Where offer by an irrigation dis¬ 
trict to sell land to which district 
nad acquired tax title because of 
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delinquent district assessments was 
made to the former owner or his as¬ 
signs, and rehabilitation plan under 
which land was offered for sale de¬ 
fined “former ownei" as meaning 
owner of land when it was deeded to 
district, and plaintiff obtained a quit¬ 
claim deed from predecessor of one 
who owned land when it was con¬ 
veyed to distnct, plaintiff was not 
an “assignee of the former owner'' 
within meaning of plan and could 
not purchase land 
Cal—Plummer v Ehlers, supra. 

66 Cal—^Plummer v, Ehlers, supra 

67. Cal—West Coast Life Ins Co 

V Glenn-Colusa Irr Dist, 122 P 
2d 695, 60 Cal App 2d 204 

68. Cal—^West Coast Life Ins Co 

V Glenn-Colusa Irr Dist, supra 
Consideratlou held sufficient 

Cal—Baber v. Compton-Delevan Irr 
Dist, 156 P2d 35, 68 Cal App 2d 
131 

69. US—Judith Basin Iir Dist v 
Malott, CCA Mont, 73 F 2d 142. 
97 ALR 604 

70. Cal —^Dowd v Glenn, 129 P 2d 
964, 64 Cal App 2d 748 

Fraud as to beneficiary of trust deed 
Owner of realty may not sever 
rights of a beneficiary under a trust 
deed by allowing irrigation assess¬ 
ments to become delinquent and then, 
through connivance of a third per¬ 
son, reacquire title to the detriment 
of the beneficiary under the trust 
deed, smee a beneficiary under a 
trust deed and trustees had no duty 
to pay delinquent assessment by ir¬ 
rigation distract on realty covered by 
the trust deed and failure to do so 
was not a “waiver" by the trustees 
and the beneficiary of his interest as 
against purchaser of property on sale 
for delinquent assessments. 

Cal—Dowd V. Glenn, supra. 
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(d) Actions Concerning Tax Title 

Actions concerning tax titles, such as suits to quiet 
title, or to cancel and set aside a tax deed, are subject 
to the general rules applicable in other actions of the 
same character. 

Where plaintiff, suing to quiet his title, suppoits 
his claim of ownership by proof of a tax deed con¬ 
taining all matters recited m the certificate of 
sale, as required by statute, and duly acknowledged, 
he thereby presents a pnma facie case,'^i and the 
burden devolves on defendant to establish his title 
to the property by a preponderance of the evi¬ 
dence “^2 In the absence of a contrary showing by 
pleading or proof, in an action to quiet a tax title, 
it will be presumed that plaintiff is a qualified as¬ 
signee of the certificates of sale *^3 Jt has been 
held that a landowner may not, in an action brought 
by the holder of the tax title to quiet the same, 
raise the objection that all the land sold for delin¬ 
quent irngation taxes was not included in the 
decd*^^ The owner of land improperly assessed, 
and sold for nonpa 3 mient of the assessments, may 
maintain an action to quiet title against the holder 
of the tax deed ^6 An action to quiet title also may 
be maintained against the holder of the tax deed 
where the land had been redeemed before the 
sale 

In a suit to quiet a tax title, an allegation of as¬ 


sessment is a sufficient allegation of the reg¬ 
ularity thereof 

Cancellation of tax deed The general rules of 
evidence apply m suits to set aside a deed issued 
pursuant to a sale of property for delinquent irri¬ 
gation district assessments The owner of land 
within federal irngation distnet may bring an 
action under the state law and in the state courts 
for cancellation of a tax deed 

e. Disposition of Taxes and Assessments 

Constitutional and statutory provisions govern the 
disposition of funds raised by irrigation taxes and assess¬ 
ments. 

The disposition to be made of funds raised by ir¬ 
rigation taxes and assessments is governed by con¬ 
stitutional and statutory provisions, and, in ac¬ 
cordance with such provisions, it has been held 
that collections made on account of assessments 
for operation and maintenance should be paid to 
the irngation district treasurer,so and that collec¬ 
tions made on account of assessments for inter¬ 
cut or pnncipal of bonds,or contracts with the 
United States,must be paid to the state treasurer, 
who acts as custodian for district funds, and that 
moneys derived from the sale of such lands are 
trust funds.S3 Where a district was reorganized, 
and land not benefited was eliminated and bene- 


71. Cal—Corson v Crocker, 161 P , 
287, SlCalApp 626 

72. Cal —Corson v. Crocker, supra 
67 C J p 1364 note 82 

73, Utah—^Hatch v Edwards, 269 
P 138, 72 Utah 113 

74, Utah —^Hatch v Edwards, supra 

75- Cal—^Woody v. Security Trust 
& Savings Bank, 29 P 2d S98, 137 
Cal App 29 

Statute proylding for caucellatiou 
of assessments on public lands was 
held not applicable, so that failure 
to remove assessment by statutory 
method did not preclude attack upon 
assessment and sale thereunder 
Cal —^Woody v Security Trust & 
Savings Bank, supra. 

Bepayment of assessment 

Statute providing for repayment 
of amount of assessment in event of 
judgment quieting title against tax 
deed was limited to tax sales had 
under Political Code sections, and 
not applicable as respects proceed¬ 
ings under Wright Act and Irrigation 
District Act governing proceedings 
in irrigation districts, and in an 
action, by successors of patentee of 
land not forming part of irrigation 
district, to quiet title against pur¬ 
chaser at sale under district as¬ 
sessment, plaintiffs were not requir¬ 
ed to repay purchaser's expenditure, 


where land was never liable for dis¬ 
trict assessment 

Cal —Woody v Security Trust & 
Savings Bank, supra 

76. Presumption of sufficiency of 
payment 

Cal—Laist v Nichols, 33 P 2d 866, 
139 Cal App 202 
Frima facie evideuce 

In action to quiet title to land sold 
for nonpayment of irrigation district 
assessment, production of redemp¬ 
tion receipt, under presumption that 
regular course of business had been 
followed, was puma facie showing 
that application had been made to 
collector to redeem property and that 
collector had furnished figure on 
basis of which payment was made 
Cal—^Laist v Nichols, supra 

77. Utah—Hatch v Edwards, 269 P 
138, 72 Utah 113 

78. Burdeu of proof 

Plaintiff has the burden of prov¬ 
ing fraudulent conspiracy as alleged 
Wash —Federal Land Bank of Spo¬ 
kane V McMinimee, 75 P 2d 138, 
193 Wash 321 

Weight and snfficieucy of evideuce 

Evidence relating to son’s pur¬ 
chase, at delinquent irrigation as¬ 
sessment sale, of property previous¬ 
ly purchased by his father under 
land purchase contract, was insuf¬ 
ficient to justify setting aside deed 
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issued to son on ground that son and 
his father had entered into fraudu¬ 
lent conspiracy to deprive vendor un¬ 
der land purchase contract of its ti¬ 
tle, where it appeared that son fur¬ 
nished money to pay for delinquent 
certificates, that he attended sale 
and that father did not, and that nei¬ 
ther knew that land covered by con¬ 
tract had been included in son’s pur¬ 
chases at delinquent assessment sale 
until after deed had been issued. 
Wash—^Federal Land Bank of Spo¬ 
kane V McMinimee, supra 

79, Wyo—Clinton v Elder, 277 P 
968, 280 P 889, 40 Wyo 350 

80, Idaho—^Hurlebaus v American 
Falls Reservoir Dist, 2SG P 698, 
49 Idaho 158 

Public funds 

Assessments collected by an irri¬ 
gation district are public funds and 
not private property of the district 
Cal—^Allen v Hussey, 225 P 2d 674, 
101 Cal App 2d 467. 

81, Idaho —^Hurlebaus v American 
Falls Reservoir Dist, 286 P 598, 
49 Idaho 158 

82 Idaho —^Hurlebaus v American 
Falls Reservoir Dist, supra 

83. Mont—State v Board of Com’rs 
of Cascade County, 296 P. 1, 19, 
89 Mont 37 
67 C J p 1364 note 91. 
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fits were reassessed, refunding of assessments with¬ 
in the diminished district to reimburse owners of 
the eliminated lands for bond interest paid by them 
was authorized, as against the contention that as¬ 
sessments were not assessments to meet general 
indebtedness.^^ 

Constitutional provisions prohibiting the state or 
any subdivision thereof from becoming stockholder 
in any corporation have been construed as not pro¬ 
hibiting an irrigation district from using its taxes 
or assessments to purchase stock in a water res¬ 
ervoir company 

§ 338. Dissolution or Other Termination of 
District 
a. In general 

b Payment of indebtedness 
c Abandonment and nonuser of fran¬ 
chise 

d Proceedings for dissolution 
e Effect of dissolution and disposition 
of property 

a. In General 

An irrigation district generally may be dissolved only 
m accordance with statutory provisions 

Dissolution of an irrigation distiict can be made 
only in accordance with statutory provisions 86 
In the absence of statutory authorization to the 
contrary, an irngation district may not be dis¬ 


solved at the suit of an individual,87 or by the ap¬ 
pointment of a receiver,88 but may be dissolved only 
at the suit of the state from which it derived its 
powers,8^ and the directors of an irngation dis- 
tnct may not make a valid contract for dissolution 
of the distnct Publication by the attorney gener¬ 
al of notice of intention to commence action to 
dissolve a distnct places the distnct in process of 
dissolution 

De facto dissolution. Condemnation of all lands 
in an irngation distnct by the United States in 
the exercise of its war powers for military pur¬ 
poses dissolves the district de facto.^2 

h. Payment of Indebtedness 

Payment of debts may not be avoided by dissolution, 
and where statutes so provide, a distnct may not validly 
be dissolved prior to payment of its debts 

An irrigation or reclamation distnct may not 
avoid payment of its debts by dissolution,^8 
where the statutes require payment of indebted¬ 
ness prior to dissolution, or adequate provision 
therefor, there can be no valid dissolution without 
a precedent payment of all just indebtedness of 
the district,94 or the furnishing of adequate se¬ 
curity,85 although an owner of irngation bonds 
who has been tendered the full face value of his 
bonds with interest thereon to matunty is not in 
a position to question the validity of a dissolu¬ 
tion decree in which all other creditors of the dis- 


84. Wash —Lesamiz v Whitestone 
Reclamation Dist, 61 P 2d 1305, 
188 Wash 145 

85. Mont —Thaanum v Bynum Irr 
Dist, 232 P 528. 72 Mont 221 

67 C J p 1364 note 92 

86 Cal —Bottoms v Madera Irr 
Dist. 242 P 100, 74 Cal App 6S1 
67 C J p 1364 note 93 
Statutory notice of proceedings 
for dissolution of irrigation district 
by publication for thirty days in 
designated neT^spaper was sufficient 
to give court jurisdiction of lands 
therein so as to authorize decree con- 
fliming proceedings and imposing 
charges for water delivered after 
date thereof 

Cal —^Happy Valley Water Co v 
Thornton. 34 P 2d 991, 1 Cal 2d 
325 

Effect to he given statute 

The statute providing for the dis¬ 
solution of irrigation district should 
have effect according to the purpose , 
and intent of the lawmakers 
Wash —'In re Horse Heaven Irr 
Pist, 118 P2d 972, 11 Wash 2d 218 

Where litigation pending 
Where water control and improve¬ 


ment district desires to effect its 
dissolution as speedily as possible 
under statute prohibiting it from 
doing so until all litigation pending 
against it on effective date of stat¬ 
ute IS disposed of by dnal judgment, 
it IS duty of court of civil appeals, 
in exercise of sound judicial discre¬ 
tion, to relieve state, district, and 
directors thereof from burden of 
unauthorized litigation pending 

against them when statute became 
effective 

Tex—State v. Miller, Civ App, 183 
S W2d 278 

87. Tex—Barnhart v Hidalgo 

County Water Improvement Dist 
No 4, Civ App, 278 SW 499 

88. Tex—J C Engleman Land Co 
V Donna Irr Dist No 1, Civ 
App, 209 SW. 428, error refused 

89. Tex—^Barnhart v. Hidalgo 

County Water Improvement Dist 
No 4, Civ App, 278 SW 499—J 
C Engleman Land Co v Donna 
Irr Dist No 1, Civ App, 209 SW 
428, error refused 

90. Cal —Bottoms v. Madera Irr 
Dist, 242 P 100, 74 Cal App 681 
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91. Cal—3-H Securities Co v. Kib- 
by, 26 P2d 893, 135 Cal App 173. 

92. Wash—In re Priest Rapids Irr 
Dist, 225 P 2d 202. 37 Wash 2d 623 

93. Wash—^Beajsley v Assets Con¬ 
servation Co, 230 P 411, 131 Wash 
438 

94. Colo —In re Green City Irr 
Dist, 13 P2d 1113, 91 Colo 202. 

67 C J p 1365 note 99 
Composition, of debts In hanlcruptcy 
Where irrigation district had no 
authority under law to make addi¬ 
tional or cumulative levies to pay 
past due bonds, interest coupons and 
warrants unpaid because of failure 
to collect taxes assessed against cer¬ 
tain land in district, a composition 
of its debts under Bankruptcy Act 
was necessary before district could 
be dissolved in view of statute mak¬ 
ing payment or security of all debts 
of district a prerequisite to dissolu¬ 
tion 

tJ S —^Kiles V Trinchera Irr Diet.. 
CCA Colo. 136 F2d 894 

95. Colo—^Michigan Trust Co. v. 
Otero Irr Dist, 232 P. 919, 76 
Colo 441 

67 O J p 1365 note 1* 
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trict who were parties to the proceeding have ac¬ 
quiesced 

c. Abandonment and Nonuser of Franchise 

Unless so provided by statute, abandonment or non¬ 
user of Its franchise does not dissolve a district 

In the absence of statutory provision therefor, 
an irrigation district will not automatically lose 
its legal existence by reason of nonuser of its pow¬ 
ers,nor may the courts dissolve an irrigation dis- 
tnct on the ground of nonuser of its franchises 

Under a statute providing for automatic disso¬ 
lution of a district if it does not begin to function 
within a prescnbed period after formation, where 
the facts show that the district proceeded with due 
diligence to carry out the purposes of its organiza¬ 
tion It does not forfeit its legal existence 

d. Proceedings for Dissolution 

The nature of proceedings for dissolution of a district 
Is determined by the statutes providing therefor. 

Under a statute providing for the dissolution of 
irngation districts, and specifically designating the 
proceeding for dissolution as one in rem but not 
contemplating any seizure of the property of the 
district, the proceeding for dissolution is not one 
in rem despite its statutory designation as such,i 
but in its final analysis the whole proceeding is 
merely one to determine the indebtedness of a 
quasi-public irrigation district having substantially 
the same status as a municipality and then au- 
thonzing the representatives of the district to sell 


or exchange its property,^ and the statute author¬ 
izes the court to grant a sale or exchange of dis¬ 
trict assets when the proposed transfer provides 
adequate security for the ultimate payment or com¬ 
plete liquidation of alj the indebtedness of the 
district,3 and a judgment rendered in such a pro¬ 
ceeding without custody of the property does not 
bar unpaid bondholders who were not parties to the 
dissolution proceeding from thereafter secunng 
relief.4 

Petition for dissolution. Under some statutory 
provisions, two types of petitions are provided, 
the one being for use where the district is a going 
concern with assets and liabilities, and the other 
for use when the district has no assets or liabil¬ 
ities and has ceased to be a going concern ^ In 
order to establish regularity of a proceeding for 
voluntary dissolution it is essential that there be 
a sufficient petition ^ 

Setting aside default of creditor in dissolution 
proceeding Where the trial court abuses its dis¬ 
cretion in refusing to set aside the default of a 
creditor in a dissolution proceeding, its action is 
subject to review 

Effect of Dissolution and Disposition of 
Property 

The effect of dissolution of a district and the dis¬ 
position thereafter of its property depend on statutory 
provisions and the circumstances of the particular case. 

A judgment dissolving an irngation distnct as a 


96. Colo—In re Green City Irr i 

Dist, 13 P2(i 1113, 91 Colo 202 1 

67 C J p 1365 note 2 

97. Or —Greig v Owyhee Irr Dist, 
202 P 222, 102 Or 265 

67 C J p 1365 note 4. 

98. Cal —People v Selma Irr Dist, 
32 P 1047, 98 Cal 206 

99 Tex—White v Pahring, Civ 
App, 212 SW. 193, error refused 
1. US—Beck V Otero Irr Dist, 

D C Colo , 60 F 2d 961. 

2 US —^Beck V. Otero Irr Dist, su¬ 
pra 

3 US —^Beck V Otero Irr Dist, 

supra 

4. US —Beck v Otero Irr Dist, 

supra 

6. Cal—^In re Shafter-Wasco Irr 
Dist. 134 P2d 46, 67 Cal App 2d 
90 

Form and contents of petition 

The section of the act relating 
to voluntary dissolution of irriga¬ 
tion districts which waives neces¬ 
sity of any plan of dissolution being 
set forth in petition for dissolution 
or being adopted by board of direc¬ 


tors of district applies only to a pe¬ 
tition filed pursuant to section of 
the act I elating to proceedings when 
district has no assets or liabilities 
and has ceased to be a going con¬ 
cern 

Cal—In re Shafter-Wasco Irr Dist, 
supra 

Petition held invalid 

Petition for voluntary dissolution 
of irrigation district was invalid un¬ 
der section of the act relating to 
dissolution of irrigation district 
when district has no assets or lia¬ 
bilities and has ceased to be a go¬ 
ing concern, where petition failed to 
contain signatures of two-thirds of 
Qualified voters residing m district 
as required by the act, and especial¬ 
ly where petitions showed that there 
were assets to be distributed 
Cal—In re Shafter-Wasco Irr Dist, 
supra 

6. Cal —^In re Shafter-Wasco Irr 
Dist, supra 

Substantial compliance necessary 

Trial court did not abuse its dis¬ 
cretion in determining that there 
was not a substantial compliance 
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With the act relating to voluntary 
dissolution of an irrigation district 
when district is a going concern 
with assets and liabilities, where it 
appeared that petition for dissolu¬ 
tion failed to comply with the act 
m several respects, and that such 
errors and omissions were m viola¬ 
tion of substantial rights of electors 
and landowners of the district 
Cal—^In re Shafter-Wasco Irr. Dist, 

supra 

The burden of establishing regu¬ 
larity of proceedings for voluntary 
dissolution of irrigation distnct and 
proper peiformance of all various re¬ 
quirements laid down m the act was 
upon party asserting regularity of 
the proceedings and relying upon 
them as basis for a request for af¬ 
firmative relief, since proceeding was 
"in rem" and jurisdiction of all per¬ 
sons affected was obtained by pub¬ 
lication of a notice. 

Cal —In re Shafter-Wasco Irr Dist, 
supra 

7. Colo—^Dalton v Otero Irr Dist., 
232 P 922, 76 Colo 438. 

67 C J p 1365 note 11 
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de jure corporation does not preclude its subsequent 
existence as a de facto district exercising the same 
powers.® On dissolution of a de facto irngation 
district its property, paid for dunng its existence 
as a de facto public corporation, does not revert 
to the original owner,® and its dissolution does not 
bring to life any rights in favor of third parties 
which could not have been asserted against its 
property dunng the penod of its existence Where 
the United States, on de facto dissolution of an ir¬ 
rigation district by condemnation of all the lands 
therein, did not acquire the interests of the land- 

c. iRRiGATioisr an; 

§ 339. In General 

Irrigation and ditch companies include private cor- 
porations, either quasi-pubhc in their nature, or restrict¬ 
ing their service to their own stockholders, in proportion 
to their respective stock interests. 

Irngation and ditch companies include private 
corporations, either quasi-public in their nature, 


owners in nonirrigation properties of the dis- 
tnet, it acquired no exclusive right to the distnct's 
net assets consisting of money paid for such prop¬ 
erties Under a statute so providing, when the 
district is in the process of dissolution the direc¬ 
tors may dispose of its property at a private sale,12 
and the legislature may by statute ratify a pri¬ 
vate sale 1® 

Disposition of assets must be in accordance with 
the provisions of the statutes,i^ and may be by 
contract between the district bondholders and the 
landowners of the district i^ 

BITCH COMPANIES 

or restricting their service to their own stockhold¬ 
ers,i*^ in proportion to their respective stock in¬ 
terests 1® In some cases, the water rights may 
be owned by the corporation,in others, by the 
stockholders,2® the corporation owning the canal 
or ditch,21 and the corporation being under con- 


S. Cal —Byington v Sacramento 
Valley West Side Canal Co. 148 
P 791, 170 Cal 124 

9. Colo—Fisher v Pioneer Const 
Co, 163 P 851, 62 Colo 538 

10. Colo—Fisher v. Pioneer Const 
Co, supra 

07 C J p 1365 note 15 

11. Wash—In re Priest Rapids Irr 
Dist, 225 P2d 202, 37 Wash 2d 
623 

19. Cal —3-H Securities Co v Kib- 
by, 26 P2d S93, 135 Cal App 173 
Assignee of purchaser of land from 
river storage district which had been 
transferred to district for delinquent 
taxes was not precluded fiom com¬ 
pelling county treasurer to issue 
deed for land, though statute pio- 
vided that purchaser was entitled to 
deed, since by statute any property 
might be transferred 
Oal —3-H Securities Co v Kibby, 
supra 

13. Cal —3-H Securities Co v Kib- 
dy, supra 

14. Wash—In re Horse Heaven Irr 
Dist, IIS P2d 972, 11 Wash 2d 
218 

Persons entitled 

Wash —In re Horse Heaven Irr 
Dist, 141 P2d 400, 19 Wash 2d 
89—In re Horse Heaven Irr Dist, 
118 P2d 972, 11 Wash 2d 21$ 

15. Cal —^Happy Valley Water Co 
V. Thornton, 34 P 2d 991, 1 Cal.2d 
325 

Consideration 

Agreement between irrigation dis¬ 
trict bondholders and landowners for 


dissolution of district, transfer of 
its assets to bondholders, imposition 
of water charges against lands to 
liquidate its obligations, organization 
of water company, and division of 
its stock between parties, and dedi¬ 
cation of water rights by such com¬ 
pany to landowners agreeing to pay 
therefor at stated rate, rested on 
sufficient consideration, being sup¬ 
ported by mutual covenants 
Cal —^Happy Valley Water Co v 
Thornton, supra 

Water charges by water company 
organized under act providing for 
dissolution of irrigation districts 
pursuant to agreement between dis¬ 
trict bondholders and landowners 
were proper as result of express or 
implied contract and binding either 
on express consent or by acquies¬ 
cence, regardless of decree confirming 
dissolution proceedings 
Cal —Happy Valley Water Co v 
Thornton, supra 

16 XT S —San Diego Plume Co v 
Souther, Cal, 90 P 164, 32 CCA 
548, affirmed 104 P 706, 44 CCA 
143 

67 CJ p 1366 note 17 
Unincorporated mutual associations 
see infra § 340 

17. US—^McComb v Farmers Res¬ 
ervoir & Irr Co, CCAColo, 167 
P2d 911, affirmed 69 S Ct 1274 337 
US 765, 93 LEd 1672, rehearing 
denied 70 S Ct 31, 338 US 839 
94 LEd 61$, and 70 S Ct 32, 338 
US 839. 94 LEd 513 
Ariz—Pnna v Union Canal & Irr 
Co. 163 P2d 683, 63 Ariz 473. 
Colo —^Billings Ditch Co v Indus- 
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trial Commission, 263 P 2d 1058, 
127 Colo 69—Comstock v Olney 
Springs Drainage Dist, 60 P 2d 
531, 97 Colo 416 
67 C J p 1366 note 18 

18- U S —McComb v Farmers Res¬ 
ervoir & Irr Co, CCAColo, 167 
P 2d 911, affirmed 69 S Ct 1274, 337 
US 756, 93 LEd 1672, rehearing 
denied 70 S Ct 31, 338 US 839, 94 
LEd 513, and 70 S Ct 32, 338 U. 
S 839, 94 LEd 513 
Colo —Billings Ditch Co v Indus¬ 
trial Commission, 263 P 2d 1058, 
127 Colo 69—Comstock v Olney 
Springs Drainage Dist, 50 P 2d 
631, 97 Colo 416 

Utah—G-enola Town v Santaquin 
City, 80 P2d 930, 96 Utah 88, re¬ 
hearing denied 85 P.2d 790, 96 
Utah 104 

19. Colo—^Billings Ditch Co v. In¬ 
dustrial Commission, 253 P 2d 1058, 
127 Colo 69 
67 C J, p 1366 note 19 

20 Cal —Hildreth v. Montecito 

Creek Water Co, 72 P. 395, 398, 
139 Cal 22 
67 C J p 1366 note 20 

21. Colo—^Billings Ditch Co v. In¬ 
dustrial Commission, 253 P 2d 
1058, 127 Colo 69 
67 G J p 1366 note 21 
Water users’ associatioa does not 
own the water which it furnishes to 
the lands of its shareholders for ir¬ 
rigation purposes, but is merely the 
carrier of water for its shareholders 
Ariz —^Adams v. Salt River Valley 
Water Users* Asa*n, 89 P 2d 1060, 
53 Ariz. 374. 
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tractual obligation to carry,22 or to supply, ^3 water 
to the stockholders, as the case may be, although 
in some cases where water rights and the canal 
or ditch are owned by the corporation, the stock¬ 
holders are said to be equitable owners entitled to 
proportionate distribution of such waters as the coi- 
poration acquires by appropriation ^4 

A comimmity irrigation ditch being only a car¬ 
rier, the rights of ownership in the ditch are rights 
separate and apart from the rights of ownership of 
water that the ditch conveys 25 A property right 
m a community irrigation ditch may be obtained 
by initial joinder in construction of the ditch by 
contnbution of cash or labor, or by consent of 
the owners of shares in a ditch company and pay¬ 
ment to the ditch company of a price proportion¬ 
ate to the primary cost of the ditch, based on the 
amount of water to be earned 25 

§ 340. Unincorporated Mutual Associations 
and Joint Stock Companies 

Mutual ditch companies are unincorporated associa¬ 
tions, the property of which is held by the members as 
tenants in common, and each is entitled to sell his interest 
without the consent of the others, his certificate of mem¬ 
bership being considered as constituting a muniment of 
title to an interest in the property of the association 

Mutual ditch companies are unincorporated as¬ 
sociations, the property of which is held by the 
members as tenants in common, and each is enti¬ 
tled to sell his interest without the consent of the 
others,27 his certificate of membership being con¬ 
sidered as constituting a muniment of title to an 
interest in the property of the association,2S and 
as evidencing the amount and extent of the appro- 
pnation of water which each holder possessed, 


where the evidence shows that the certificates were 
so regarded by the members 29 A change in the 
location of the ditch which will be injurious to some 
of the members cannot be made by the others, 
although they constitute a majority, at their mere 
will or without the consent of those who will be af¬ 
fected, and they may be enjoined if they attempt 
it,20 and the rule is still effective after the orig¬ 
inal community ditch has been succeeded by a 
corporation with limited powers which do not in¬ 
clude a power in the majority to change at will 
the mam ditch 3i There is, however, an implied 
agreement between members of the original com¬ 
munity association, and under the corporation which 
succeeded it, that if a change in the original course 
of the ditch should become necessary to the con¬ 
tinued existence of the enterprise, a change to the 
extent sufficient to avoid the insuperable obstacle 
may be made 22 In some states, if the persons in¬ 
terested in a partnership ditch cannot agree on the 
distnbution of the water, either of them may apply 
to the court to appoint a suitable person to make 
the distribution 23 Where the owners of a ditch 
form a joint stock company for the specific pur¬ 
pose of maintaining a ditch for a fixed peiiod of 
years, the individual members cannot withdraw 
from such association before the expiration of that 
period without an amendment of the by-laws 24 

Under statute giving the power to fix maintenance 
charges, and declaring the duties of the water mas¬ 
ter or manager, but omitting provision as to his 
salary, the members of an unincorporated water- 
users^ association may fix the charges for main- 
tenance,25 and, under an implied power, may fix 
the manager’s salary,2 5 and a member is liable for 


22. Cal —Stratton v Railroad 
Comers, 198 P 1051, 186 Cal 119 

67 C J p 1366 note 22 
SuLiTle appropnator for statutory 
purpose 

An irrigation company, for pur¬ 
pose of statute requiring state en¬ 
gineer's approval for change of point 
of diversion or use of water, stands 
as a single appropnator of all wa¬ 
ter to which its stockholders are en¬ 
titled 

Utah—Syrett v Tropic & East Fork 
Irr Co, 89 P 2d 474, 97 Utah 56 

23. Mont —Brady Irr Co v Tee- 
ton County, 86 P 2d 360, 107 Mont 
330 

67 C J p 1366 note 23 

Stockholders held not equitable own¬ 
ers 

Mont —^Brady Irr Co v Teeton 
County, 85 P 2d 360, 107 Mont. 330 

24. Cal —Consolidated Peoples 

Ditch Co V Foothill Ditch Co, 
269 F. 915, 205 Cal. 64 


Colo —^Billings Ditch Co v Indus¬ 
trial Commission, 253 P 2d 1058, 
127 Colo 69—Comstock v Olney 
Springs Drainage Dxst, 60 P 2d 
531. 97 Colo 416 

Idaho—^Application of Johnston, 204 
P2d 434, 69 Idaho 139 

25 NM —^Holmberg v Bradford, 
244 P2d 785, 56 NM 401 

Easement 

Owner of community irrigation 
ditch had in effect an easement for 
purpose of transporting water 
NM—^Holmberg v Bradford, supra 
26. N M —^Holmberg v Bradford, 
supra. 

New land owner, or land owner 
with additional acreage to he irri¬ 
gated from the community irrigation 
ditch, has no right to ownership or 
additional interest m the ditch until 
he secures the consent of the maoor- 
ity of the owners of the ditch and 
arranges to pay for additional car- 
I ner space in the ditch 
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NM—Holmberg v Bradford, supra 

27. Ariz—Biggs v Utah Irr Ditch 
Co, 64 P 494, 7 Ariz 331 

28 Ariz—Biggs v Utah Irr Ditch 
Co, supra 

29 Ariz —Biggs v Utah Irr Ditch 
Co, supra 

30. NM—Candelaria v. Vallejos, 81 
P 589, 13 NM 146 

31- NM—Candelaria v. Vallejos, 
supra 

32. NM—Candelaria v Vallejos, 
supra 

33- Wyo—^Mau v. Stoner, 83 P 218. 
14 Wyo 183 

34. Colo—Strang v Osborne, 94 P 
320, 42 Colo 187 

35. Idaho—Carter v. Niday, 269 P. 
91, 46 Idaho 505 

36. Idaho—Carter v. Niday, supra 
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his share thereof on ground of his member ship, 
and also in quantum meruit where he accepted the 
service and acquiesced in action of members fixing 
the manager’s salary Nor can he set up by way 
of counterclaim the damage and expenses incurred 
resulting from a failure in the service, where the 
claim had been liquidated in another suit.39 

§ 341. Private Corporations in General 

Irrigation corporations owned and controlled by pri¬ 
vate persons are private corporations, and a mutual 
irrigation corporation has the usual rights pertaining 
to corporations with reference to handling of its affairs 
and m dealing with its stockholders. 

Irngation corporations owned and controlled by 
private persons are private corporations,'^® exist¬ 
ing at the will of the legislature Although a 
stockholder in a mutual irrigation corporation has 
a right peculiar to such corporations, in that he 
may have distnbuted to him and use his propor¬ 
tionate share of the waters belonging to, or dis¬ 
tnbuted by, the corporation, as is discussed infra 
§ 353, such a corporation has the usual rights per¬ 
taining to corporations with reference to handling 
of its affairs and in dealing with its stockholders 

§ 342. - Incorporation and Organization 

Irrigation companies may be incorporated under an 
act providing for corporations generally, where a statute 
enacted subsequently to the general law expressly so 
provides, and a general law relating to corporations for 
construction of canals and supplying water is not re¬ 
pealed by a general law with respect to corporations 
generally. 

The general rule stated in Corporations § 41, that 
a corporation cannot be formed under a general 
law except as expressly authorized thereby, applies 
to irrigation companies, and permits the incorpora¬ 
tion of irrigation companies under an act provid¬ 
ing for corporations generally, where a statute en¬ 
acted subsequently to the general law expressly 
so provides ^3 Following the general rule stated 


in Statutes § 288, that repeal of statutes by implica¬ 
tion IS not fa\ored, a general law relating to cor¬ 
porations for construction of canals and supplying 
water is not repealed by a general law with re¬ 
spect to corporations generally,^^ or to corporations 
organized primarily for purposes other than irri¬ 
gation 45 Where the general law incorporates 
every community ditch in the state then or there¬ 
after existing, and regulates elections of their 
officers, every community ditch is a corporation by 
virtue of its existence, and without initiating any 
procedure to become such, but inasmuch as it can¬ 
not act, or sue or be sued, except through its officers, 
and as the law regulates their election, an election 
of officers, in conformity to statutory requirements, 
must be had before the corporation may act as 
such 46 The statutory requirement of a sworn 
statement, properly recorded, showing the pur¬ 
pose of the irrigation company, and the number 
of acres to be irrigated, is met by an affidavit to the 
required facts made by the president of the com¬ 
pany, and recorded 47 If there is a law under 
which an irrigation company may be incorporated, 
a bona fide attempt to organize thereunder, and an 
actual use of corporate powers, the legality of its 
existence cannot be attacked collaterally48 as, for 
example, in a contest between nval corporations 
involving priority of water rights 4® 

Wate)-users' association of laterals A statute 
may provide for the organization of a water-users’ 
association by parties who take water from the 
same canal, at the same point, to be conveyed to 
their respective premises for any distance through 
a lateral or distributing ditch 

What law governs When a mutual irrigation 
company, receives from the state an extension of 
Its corporate life, which would have otherwise ex¬ 
pired, It in effect obtains a new charter, and hence 
the laws in force at the time of such extension form 


37. Idaho—^Carter v Niday, supra 

38 Idaho—Carter v Niday, supra 

39. Idaho—Carter v Niday, supra 

40 Neb —Thirty Mile Canal Co v 
Oarskadon, 70 NW2d 432, 160 

Neb 496 

14 CJ p 75 note 31 

41- Neb—Thirty Mile Canal Co v 
Carskadon, supra. 

42. Idaho —^Application of John¬ 
ston, 204 P2d 434, 69 Idaho 139 

43- Cal—Traber v. Railroad Com¬ 
mission, 191 P 366, 183 Cal 304 

44- Cal—Traber v Railroad Com¬ 
mission, supra 

45- Tex—Westbrook v. Missoun- 


Texas Land & Irrigation Co , Civ 
App, 195 SW 1154 

46. NM—State v Tularosa Com¬ 
munity Ditch, 143 P 207, 19 NM 
352 

67 CJ p 1367 note 47 

47. Tex —Bay City Irr Co v 
Sweeney, Civ App, 81 SW 545 

48. Or —^Alder Slope Ditch Co v 
Moonshine Ditch Co, 176 P 693, 
90 Or 385 

De facto corporations in general see 
Corporations §9 93-98 

49 Or —Alder Slope Ditch Co v 
Moonshme Ditch Co, supra 

60. Idaho —^Hale v. McCammon 

Ditch Co, 244 P.2d 161, 72 Idaho 
478 


Xnteution to organize disclosed 
Unilateral agreement providing 
that stockholders of ditch company 
who received water from ditch com¬ 
pany’s mam canal Into certain lat¬ 
eral owned by stockholders do au¬ 
thorize board of directors of ditch 
company as managers of lateral with 
all power to do each and everything 
necessary and requisite for orderly 
distribution of water through later¬ 
al and for maintenance and repair of 
lateral, agreeing to pay pro rata 
share for work and labor done and 
materials, was an agreement for 
management of lateral, upkeep, and 
distribution of water and attempt to 
organize as water users 
Idaho-—^Hale v- McCammon Ditch 
Co, supra 
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part o£ the contract between the corporation and its 
stockholders 

Amendment of charters Where a proposed 
amendment to the articles of incorporation does not 
constitute a fundamental change, but is merely an 
extension of corporate activity, a unanimous con¬ 
sent of all outstanding stock is not necessary 
Where the original charter itself provides that stat¬ 
utes altering the charter powers may be accepted 
by a designated number of stockholders voting at 
a general or special election, statutory amendments 
are effective if the required number of stockholders 
act thereunder, even though the amendment has not 
been formally accepted.^^ 

BylawSj where properly acted on by the stock¬ 
holders, and not in violation of law, charter, or 
vested rights, are binding as between corporation 
and stockholders and as between the stockholders 
themselves 54 An irrigation corporation may adopt 
bylaws providing that stock shall be issued only 
to landowners entitled to water and should be trans¬ 
ferable only with land,55 or regulating the use of 
the water by its stockholders in turn, requiring each 
to contribute his proportionate share to a mainte¬ 
nance fund, and making payment a condition of the 
right of the stockholder to receive water,® 6 or re- 
stnctmg the levy of assessments for revenue against 


WATERS §§ 342-343 

shares of stock appurtenant to land for which water 
is available,®*^ or prohibiting transfer of water from 
one tract to another except on orders of board of 
directors 5^ 

§ 343. - Capital, Stock, and Members or 

Stockholders 

a Stock and stock certificates 

b. Stock subscriptions and purchase of 

stock from corporation 

c. Sale and transfer of stock 
d Members and stockholders 

a. Stock and Stock Certifcates 

Generally, shares of stock in a mutual irrigation com¬ 
pany are considered as being mere muniments of title to 
rights m available water and to proportionate interests 
in the irrigation system operated by the company as 
agent of the shareholders 

Although the shares of stock in a mutual non¬ 
profit irrigation company have been held to con¬ 
stitute vested property nghts,59 the view has been 
taken that they are mere muniments of title to 
rights in available water and to proportionate inter¬ 
ests m the irrigation system operated by the com¬ 
pany as agent of the shareholders,®® and if appur¬ 
tenant to land any shares of stock remaining after 
all water appropriated has been applied to beneficial 


51. Utah—Fewer v Provo Bench 
Canal & Irrigation Co, 101 P 2d 
375, 99 Utah 267, certiorari denied 
61 set 841, 313 US 664, 85 L Ed 
1523 

52. Utah —Fewer v Provo Bench 
Canal & Irrigation Co, supra 
lameudment held proper as a nat¬ 
ural extension of corporate activity 
rather than a fundamental change 
Utah—^Fower v Provo Bench Canal 

& Irrigation Co, supra 

63. Ariz—Citrus Growers* Develop¬ 
ment Ass’n v Salt River Valley 
Water Users’ Ass'n, 268 P 773, 34 
Anz 105 

54- Colo —^Knowles v Clear Creek, 
etc, Mill, etc, Co, 32 P 279, 18 
Colo 209 

67 C J p 1367 note 68 
SeanlrementB held not waived 
Where water corporation’s hy-laws 
enabled stockholders to withdraw 
from corporation by surrendering 
stock, endorsed, to corporation’s sec¬ 
retary and notifying corporation in 
writing of intent to withdraw at 
least thirty days before end of any 
calendar year, telephone conversation 
Informing corporation’s engineer of 
such intent and requesting informa¬ 
tion on procedure to be followed, and 
engineer’s advice to wait until fol¬ 
lowing January, did not constitute 


waiver by corporation of by-laws 
requirements 

Cal —Grasslands Water Ass'n v 
Lucky Leven Land & Cattle Co, 
247 P2d 380, 112 Cal App 2d 776 
Adoption of by-law held arbitrary 
and unreasonable 

Mutual ditch company directors' 
adoption of by-law, prohibiting 
transfer of water from one tract of 
land to another without directors’ 
approval, and refusal to permit 
transfer of water, represented by 
company’s stock previously purchas¬ 
ed by another such company, to lat¬ 
ter’s use 

Colo —Costilla Ditch Co v Excel¬ 
sior Ditch Co, 68 P2d 448, 100 
Colo 433 

55. Cal—^Riverside Land Co v Jar¬ 
vis, 163 P 64, 174 Cal 316 

Colo—Comstock v Olney Sprmgs 
Drainage Dist, 60 P 3d 631, 97 
Colo 416 

56. Neb —Swanger v Porter, 128 N 
W 516, 87 Neb 764 

57. Or—Griffith v Klamath Water 
Users’ Ass’n, 137 P 226, 68 Or 
402 

67 C J p 1368 note 61. 

58. Colo—Model Land & Irrigation 
Co v Madsen, 285 P 1100, 87 Colo 
166 

69. N M —^Holmberg v Bradford, 
244 P2d 785, 66 NM 401. 
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Beadjustanent of shares 
Where plaintiff shareholders in 
community irrigation ditch owned 
38 87 percent of irrigated acreage, 
but only 30 percent of shares in dixch 
company, plaintiffs were not entitl¬ 
ed to have their shares in ditch 
company readjusted to be in propor¬ 
tion to their shares of water rights 
or of irrigated acreage, since doing 
so would constitute destruction of 
vested property rights and creation 
of new property rights 
NM—Holmberg v Bradford, supra. 

60. U S —^Pacific States Savings & 
Loan Corp v Schmitt, CCA Nev. 
103 F2d 1002 

Twin Falls Land & Water Co. v. 
Twin Falls Canal Co, DC Idaho, 

7 P Supp 238, affirmed, CCA, 79 
P 2d 431, certiorari denied 56 S 
Ct 381, 296 US 654, 80 L Ed 466 
Colo —^Billings Ditch Co v Indus¬ 
trial Commission, 253 P 2d 1058, 
127 Colo 69—^Beaty v Board of 
Com’rs of Otero County, 73 P 2d 
982, 101 Colo 346—Comstock v Ol¬ 
ney Springs Drainage Dist, 60 

P 2d 631. 97 Colo 416 
Utah—East River Bottom Water Co 
V Boyce, 128 P 2d 277, 102 Utah 
149—Genola Town v Santaqum 
City, 80 P 2d 930, 96 Utah 88, re- 
hearmg denied 85 P 2d 790, 96 Utah 
104. 
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use have no value, actual or potential, except for 
nuisance purposes,®^ 

In and stales, shares of stock are usually deemed 
appurtenant to the land of the shareholder irrigated 
through the system The shares of stock of an 
irrigation company issued in place of a vested water 
right for lands in an inigation district are appurte¬ 
nant unless they have been transferred and put to 
beneficial use on other lands ^3 Under a statute so 
providing, no stock is appurtenant to land unless 
the corporation adopts and records in the county 
recorder’s office a bylaw declaring it to be appurte¬ 
nant to land A bylaw declaring that stock shall 
be located only on land of the purchaser and that 
water shall be distributed only on lands on which 
stock IS located, does not make such stock appurte¬ 
nant to the land,®3 but a bylaw pioviding that the 
stockholder shall be entitled to water only for land 
described in the cerificate makes the stock appurte¬ 
nant,®® and the sto^k is also appurtenant to the land 
where a bylaw provides that the stock is transfer¬ 
able only with land,®*^ or where the articles of in¬ 
corporation, bylaws, and certificate of stock so pro¬ 
vide ®® 

Stock, not appurtenant to land, is personal prop¬ 
erty,®^ and shares of stock m irrigation corpora¬ 
tions organized for profit are personal property,*^® 


but stock appurtenant to land constitutes a species 
of real property 

The provisions of the articles of incorporation 
must be strictly complied with in the issue of cer¬ 
tificates of stock,"2 and where a water company was 
organized to maintain an irrigation system on the 
basis of one share of stock to each acre of land 
irrigated, capital stock, issued in excess of one share 
to one acre, must be reduced to the charter basis 
Any duplicate shares of stock issued inadvertently 
IS without consideration and of no effect in con¬ 
ferring any additional water rights A holder of 
a certificate of stock m a mutual irrigation com¬ 
pany, regular on its face, and issued by officers hav¬ 
ing an apparent authority to do so, is not burdened 
with a duty of inquiry with respect to the regularity 
of its issuance merely because the certificate may 
have been issued to one of the officers of the com¬ 
pany who signed the certificate ,^5 and the fact that 
one may have learned of such irregularity prior to 
obtaining an assignment of the certificate does not 
preclude him under the doctrine of merger from 
maintaining an action to recover from the company 
for any loss sustained, on the ground that the cer¬ 
tificate, although regular on its face, was void be¬ 
cause It represented an overissue procured through 
fraud '^® 


61. ITS—Twin Palls Land & Water 
Co V Twin Falls Canal Co, DC 
Idaho, 7 F Supp 238, affirmed, C 
CA, 79 P 2d 431, ceitioian denied 
56 set 381, 296 US 654, 80 L Ed 
466 

62, U S —^Pacific States Savings & 
Loan Corp v Schmitt, CCANev, 
103 P2d 1002 

63- Utah—Milford State Bank v 
West Field Canal & Irr Co, 162 
P2d 101, 108 Utah 528 

64- Cal—Palo Verde Land & Wa¬ 
ter Co V Edwaids, 254 P 922, 82 
Cal App 52 

65, Cal—Palo Verde Land & Water 
Co V Edwards, supra 

66- Wash —Berg’ v Yakima Valley 
Canal Co , 145 P 619, S3 Wash 451, 
LRA1915D 292 

67. Cal—Locke v Torba Irr Co, 
217 P 2d 425, 35 Cal 2d 205-—River¬ 
side Land Co v Jarvis, 163 P 
54, 174 Cal 316 

68. Cal—Riverside Land Co v Jar¬ 
vis, supra 

69. Cal—Palo Verde Land & Water 
Co V Edwards, 264 P 922, 82 
Cal App 62 

Colo —Denver Joint Stock Land Bank 
V Markham, 107 P Sd 313, 106 Colo 
509 

70. Colo —Comstock v. Olney I 


Springs Drainage Dist, 60 P 2d 
631, 97 Colo 416 

71. Cal —Stesel v Santa Ana River 
Water Co, 94 P 2d 1052, 35 Cal 
App 2d 117 

Shares incidental to ownership of 
water rights which are appurtenant 
to the land on which the water is 
used represent interests in separate 
parcels of real estate 
Colo —Billings Ditch Co v Indus- 
tiial Commission, 253 P 2d 1058, 
127 Colo 69—^Beaty v Board of 
Com’rs of Otero County, 73 P 2d 
982, 101 Colo 346—Comstock v 
Olney Springs Drainage Dist, 50 
P 2d 531, 97 Colo 416 

72. Utah—Continental National 
Bank of Salt Lake City v Miners- 
ville Reservoir & Irrigation Co, 
273 P 502, 73 Utah 243 

67 C J p 1368 note 69 

73. Or—^In re Waters of Willow 
Creek, 236 P 487, 119 Or 487, 
modified on other grounds 236 P 
763, 119 Or 155, rehearing denied 
237 P 682, and modified on other 
grounds 239 P. 123 

74. Utah —Milford State Bank v 
West Field Canal & Irr Co, 162 
P 2d 101, 108 Utah 528—East Riv¬ 
er Bottom Water Co v Boyce, 128 
P 2d 277, 102 Utah 149 

Over lasuaiioe not shown 
Where assignment by owner of 
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stock in irrigation company indicat¬ 
ed that only two hundred twenty- 
three shares were intended, but tvo 
hundred eighty-flve shares of stock 
weie issued to assignee by irriga¬ 
tion company holding rights, and 
thereafter certificate covering shaies 
was broken into two certificates for 
one hundred sixty and one hundred 
twenty-five shares, respectively, 
which were treated by original own¬ 
er as his property, issue of two bun¬ 
dled eighty-five shares by irrigation 
company could not be deemed an 
over issue 

Utah—^Whittaker v Spencer, 206 P 
2d 612, 116 Utah 499 

75- Utah —Commercial Bank of 
Spanish Pork v Spanish Fork 
South Irr Co, 163 P 2d 547. 107 
Utah 279 

76, Utah —Commercial Bank of 
Spanish Fork v Spanish Fork 
South Irr Co, supra 
Becovery for loss sustained through 
overissue held not barred: 

(1) On ground that water repre¬ 
sented by the certificate was not us¬ 
ed for more than five years and hence 
was abandoned by such nonuser, 
since holder was never entitled to 
any water rights 

Utah—Commercial Bank of Spanish 
Fork V Spanish Pork South Irr 
Co., supra 
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T). Stock Subscriptions and Purchase of Stock 
from Corporation 

Although the subscription for stock in a reclamation 
project has been closed, it may be reopened in a proper 
case, provided the rights of existing shareholders are 
not impaired; but where stock is sold on the theory that 
water users buying such rights are to have a reasonably 
dependable supply of water, the company may not dilute 
such rights by selling more shares of stock when water 
actually available is barely sufficient for present holders 
of water rights. 

The fact that a reclamation project had been 
completed and the area to which water might law- 
fully be supplied had been fixed, and the subscrip¬ 
tion for stock closed, does not prevent a subsequent 
reopening of the subscription, where the system has 
been substantially enlarged, provided the company 
is able to fulfill its contract with the new subscribers, 
and the rights of existing shareholders are not im- 
paired.'^'^ Where stock with water rights in a canal 
IS sold on the theory that water users buying such 
rights are to have a reasonably dependable supply 
of water, the company may not dilute such rights 
by selling more shares of stock when water actually 
available is barely sufficient for present holders of 
water rights Water users by subscribing for 
stock in an irrigation company and signing a non¬ 
interference agreement are not estopped to object 
to change in point of diversion of water by the 
company, where the subscription for stock is made 
and the agreement signed with the understanding 
that prior appropriations by water users will not be 
jeopardized by a change in diversion or transfer of 
water rights purchased by the irrigation company 

In suit to foreclose hen given in connection with 
subscription to capital stock of plaintiff corpora¬ 
tion, the complaint must show authority, in powers 
granted, to maintain the suit, and the defendant’s 
ownership of land against which the hen is being 
enforced The amount paid under a contract of 
sale of all the stock of a canal company is the pur¬ 
chase price fixed by the contract minus the credits 
allowed the purchaser under its terms Where the 
corporation assigns a contract for sale of its shares. 
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with consent of the purchaser who agrees to pay the 
assignee for the shares, the right to sue on the pur¬ 
chase money notes is in the assignee, not in the cor¬ 
poration, ^2 nor can the purchaser escape liability 
to the assignee thereon on grounds applicable only 
to the superseded contract between himself and the 

corporation.^^ 

A purchaser may rescind a fraudulent sale o£ 
stock to. him,S4 and his right to rescind is not af¬ 
fected by his payment of an assessment for mainte¬ 
nance charges after giving notice of rescission, made 
to prevent foreclosure of the assessment lien.^^ A 
stock subscription contract although not properly 
signed by an agent on behalf of the company may, 
under circumstances showing ratification by the 
company, be valid and not subject to repudiation by 
the subscriber 

Contribution and accounting. Where purchasers 
of water rights from the state organized an irriga¬ 
tion company to which they assigned their shares of 
water in exchange for corporate stock, and there¬ 
after the state assigned its right to collect money 
on such water contracts to the corporation in ex¬ 
change for corporate bonds, thereby releasing the 
individual purchasers from liability to the state on 
their water purchase contracts and leaving them 
only with the obligation of paying for their stock 
subscriptions, a subscriber who has paid his sub¬ 
scription in full and received his corporate stock 
has no right to an accounting from the corporation 
or contribution from individual stockholders who did 
not complete payment of stock subscriptions S7 

c. Sale and Transfer of Stock 

stock not appurtenant to the land does not pass 
with the land on a conveyance of the land, but where the 
stock IS appurtenant to the land, the stock will usually 
pass with the land, although the owner is entitled to con¬ 
vey part of the land without the stock as long as he re¬ 
tains land to which the stock can be appurtenant. 

Smee shares of stock in an irrigation corpora¬ 
tion, which shares have not been made appurtenant 
to land, are personal property,88 a deed conveying 


(2) By laches although action was 
not commenced until more than 
fourteen years after certificate had 
been issued, where there was no 
showing that delay was due to any 
fault of plaintiff, or that it preju¬ 
diced defendant’s rights 
Utah—Commercial Bank of Spanish 
Fork V Spanish Fork South Irr 
Co, supra 

T?, Ariz—Bethune v Salt River 
Valley Water Users’ Ass’n, 227 
P 989, 26 Anz 525 

78. Wyo —^Laramie Rivers Co v 
Watson. 241 P 2d 1080, 69 Wyo. 333. 


79. Idaho —Beecher v Cassia Creek 
Irr Co, 154 P 2d 507, 66 Idaho 1 

80. Or—^Klamath Water Users’ 

Ass’n V. Martin, 178 P. 366, 91 
Or 63 

81. Wyo—Aldrich v, Burnham, 228 
P 578, 32 Wyo 3 

67 C J p 1368 note 74 

82. Wyo —^Hanover Canal Co v 

Wilson, 143 P 345, 22 Wyo 427 

83. Wyo —^Hanover Canal Co v 

Wilson, supra 

84. Cal—Delta Land & Water Co 
V Perry, 207 P. 393, 67 CalApp. 

314. 


85- Cal —Delta Land & Water Co v 
Perry, supra 

86 Idaho —^Michaelson v Miller, 26 
P2d 378, 53 Idaho 617. 

87. Utah—^Frandsen v Piute Reser¬ 
voir & Irrigation Co, 148 P 2d 804, 
106 Utah 378 

88. Cal—Wheat v Thomas, 287 P. 
102 209 Cal 306 

Smith V Hailwood l3*r. Co, 228 
P 373, 67 CalApp 777 

Transfer of stock as effecting trans- 

I fer of right to supply of water see 
infra § 357 a. 
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land,*^ or land and water rights pertaining there¬ 
to,will not operate to transfer stock which is not 
appurtenant to the land conveyed. Where the stock 
is appurtenant to the land, however, the stock passes 
with a conveyance of the land,®^ regardless of the 
transfer of the stock on the books of the com¬ 
pany,^ 2 at least in the absence of reservation of 
water rights or stock,^3 or unless the intention of 
the grantor is otherwise 

Although stock is appurtenant to the land, an own¬ 
er is entitled to convey part of the land without 
the stock as long as he retains land to which the 
stock can be appurtenant 95 in the absence of evi¬ 
dence that shares of stock in a water company repre¬ 
sented water rights appurtenant to lands, or that 
the corporation was a mutual company, a purchaser 
at an execution sale in good faith and without notice 
that the outstanding certificate belongs to some one 
other than the judgment debtor is entitled to a 
transfer of the stock to himself on the books of the 
company,9® and the record of a deed by the debtor 
conveying his land and capital stock appurtenant 
thereto is not constructive notice of a transfer of his 
stock in the water company.® 7 A transfer of a 
riparian water right by an owner of land to which 
It is appurtenant to a mutual irrigation company, or¬ 
ganized to take over the distribution of water, and 
the issuance of stock by the company representing 
the quantum of right is nothing more than a change 


in the formal evidence of title, since water rights 
and stock are one and the same, the latter being 
merely the representation of the former.®® A con¬ 
tract to convey land with an appurtenant water right 
does not convey any additional shares of water 
right other than those which are appurtenant to the 
land.®® One intending to buy land and only appur¬ 
tenant water rights is not an innocent purchaser of 
a designated number of shares of stock represented 
by a certificate which has been issued by mistake, 
and such purchaser has no greater rights than his 
vendor,^ 

Duty of inquiry. Purchasers of water stock may 
rely on the stock record unless they have actual 
knowledge that stock has been mortgaged, pledged, 
or disposed of, or unless there is some other circum¬ 
stance which would charge them with notice other 
than mere knowledge that some previous owner de¬ 
clared water to be appurtenant 2 If one buying 
water stock actually knows that a former certificate 
stated that water represented by the certificate be¬ 
longed to a certain tract of land, and knows that no 
water is being used on that land, it does not charge 
him with the duty of searching the chain of title 
to the land to see whether instruments on the county 
recorder’s record dealt with such water ® 

A pledgee of stock in a ditch company as security 
for payment of a note can be made to account, if 
to his profit he obtained use of the water to which 


89. SI>—^Butte County v Lovlnger, 
266 NW 127, 64 SD 200 

67 C J p 1400 note 60 
StocK not appurteuaiLt under articles 
Where articles of imgration asso¬ 
ciation provided that stock migrht be 
sold or transferred to any one with¬ 
out regard to land ownership and 
stockholders uniformly treated their 
stock as something apart from land, 
stock was not appurtenant to land, 
and did not pass therewith on fore¬ 
closure of mortgage covering land 
Sr>—Butte County v Lovinger, su¬ 
pra 

90. Colo—^First Nat Bank of Long¬ 
mont V Hastings, 42 P 691, 7 
Colo App 129 

91. U S —Pacific States Savings & 
Loan Corp v Schmitt, CCANev, 
103 F2d 1002 

Cal —Locke v Torba Irr Co , 217 P 
2d 425, 35 Cal 2d 205 
Colo —Billings Ditch Co v Indus¬ 
trial Commission, 263 P 2d 1068, 
127 Colo 69 

Utah—Brimm v Cache Val Bank- 
mg Co, 269 P2d 869, 2 Utah 2d 
93 

67 C J. P 1400 notes 62-63 
Stock appurtenant to land generally 
see supra subdivision a of this 
section. 


Sale of land on foreclosure vests 
in the grantee an equitable title to 
the stock 

Cal—Riverside Land Co v Jarvis, 
163 P 64, 174 Cal 316 

92. Colo—Billings Ditch Co v. In¬ 
dustrial Commission, 263 P 2d 1058, 
127 Colo 69 

93. Cal —Locke v Torba Irr Co.. 
217 P2d 425, 35 Cal 2d 205 

94. Colo—^Denver Joint Stock Land 
Bank of Denver v Markham, 107 
P2d 313, 106 Colo 609 

Intention not to convey shown 

A trust deed, conveying described 
land with any and all water rights 
thereunto belonging and all shares 
of stock In any ditch company which 
entitled grantors of such land to 
water for irrigation or domestic 
purposes thereon, including seventy- 
two shares of named mutual ditch 
company’s capital stock evidencing 
stated quantity of water derived 
from another company's canal, was 
held not to convey like number of 
shares of such ditch company's 
stock not specifically described 
therein 

Colo —Denver Joint Stock Land Bank 
of Denver v Markham, supra 
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95. Cal—^Locke v Torba Irr Co, 
217 P 2d 426, 35 Cal 2d 206 

Beservatiou held valid 

Where stock in irrigation com¬ 
pany was mere evidence of owner¬ 
ship of water rights, the fact that 
owner in deed conveying part of 
land to which water right was ap¬ 
purtenant reserved water right with¬ 
out mentioning the stock would not 
affect validity of reservation 
Cal —Locke v Torba Irr Co, supra 

96. Cal —Security Commercial & 
Savings Bank of El Centro v. Im¬ 
perial Water Co No 1, 192 P. 22, 
183 Cal. 488 

97. Cal —Security Commercial & 
Savings Bank of El Centro v Im¬ 
perial Water Co, supra 

98 Cal—^Locke v Torba Irr Co, 
217 P 2d 425, 35 Cal 2d 206 

99 Utah—^Milford State Bank v 
West Field Canal & Irr Co, 162 
P2d 101, 108 Utah 628. 

1- Utah —^Milford State Bank v 
West Field Canal & Irr Co, supra 

2. Utah—Woolley v. Dowse, 41 P 2d 
709, 86 Utah 221 

3. Utah.—^Woolley v. Dowse, supra. 
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the shares entitled the holder thereof ^ Where 
shares of stock in a canal company are conditional¬ 
ly delivered to a bank as security for a note, but the 
bargain falls through because of the refusal of the 
wife of the maker to sign the note, the bank should 
return the stock ^ 

An action to set aside an assignment of water 
stock certificates may be maintained on grounds of 
mental incapacity of the grantor at the time of the 
transfer.® 

<3 Members and Stockholders 

(1) In general 

(2) Meetings 

(3) Assessments for construction and 

maintenance 

(1) In General 

Membership m an irrigation corporation depends on 
the provisions of the statute, and where a statute makes 
all community ditches m existence corporations and re¬ 
stricts membership to water users, but makes no provi¬ 
sions as to the nature of their rights in the ditch and in 
the water, their rights are the same after incorporation 
as before. 

Membership in an irrigation corpoiation depends 
on the provisions of the statute,*^ and where a stat¬ 
ute makes all community ditches m existence cor¬ 
porations and restricts membership to water users, 
but makes no provision as to the nature of their 
rights in the ditch and in the water, their rights are 
the same after incorporation as before ® Where a 
water user joins with other water users to form 
an irrigation company and acts as one of the in¬ 
corporators, but continues thereafter to use the wa¬ 
ter as prior to the formation of the company, he is 
not estopped to contend that he did not convey his 
water rights to the irrigation company ® 
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Members are chargeable with notice of the pro¬ 
visions of the articles of incorporation,and are 
bound by action of the corporation,or of the 
stockholders and directors in accordance there¬ 
with,^2 even though the terms of a contract between 
the member and organizer of the corporation are 
thereby violated ^3 A constitutional provision that 
if there has been a sale, rental, or distribution of 
water for use on lands there is a dedication of water 
to the lands, and the owner or distributor of waters 
cannot thereafter refuse to distribute water to the 
lands on tender of proper charges therefor, does 
not give to the owner of stock in a mutual irriga¬ 
tion corporation the right to make a wrongful diver¬ 
sion of water at an unauthorized place, even though 
the stockholder has paid maintenance charges to the 
corporation, where the wrongful diversion is made 
without the consent of the corporation 

Ownership of controlling stock by a river com¬ 
pany of a canal company and election of the direc¬ 
tors of the river company as directors of the canal 
company do not make the river company liable for 
the acts or obligations of the directors of the canal 
company 

Withdrawal of membership. Where a statute au¬ 
thorizes a company to purchase its own stock on 
a requisite number of votes of the outstanding stock 
exclusive of the stock to be purchased, a member 
may be permitted to withdraw as the result of such 
a purchase of its stock, and the company may not 
thereafter collect charges on account of the stock 
from the withdrawing owner 

An action by minority stockholders of a canal 
company, to compel the company to exact higher 
charges for carnage of water through its canal so 
that profits will be earned and dividends paid, cannot 


4. Utah —Hoyt v Upper Marion 
Ditch Co, 76 P2d 234, 94 Utah 
134 

6. Utah—Stoker v Barnes Banking 
Co, 134 P2d 698, 103 Utah 216 

6 Utah—Burgess v Colby, 71 P 2d 
186, 93 Utah 103 

Complaint held not defective in 
pleading instruments sought to be 
canceled in their general effect and 
in not setting them out in haec ver¬ 
ba 

Utah—^Burgess v Colby, supra 
Bvidence held sufficient to estab¬ 
lish that grantor was mentally com¬ 
petent to dispose of his property at 
time of making the conveyances 
Utah—^Burgess v Colby, supra 

7. N M —State v Tularosa Com¬ 
munity Ditch, 143 P. 207, 19 NM 
352 

67 C J p 1369 note 86. 

94 C J S —24 


Right to supply of water see infra 
§ 352 

Bi^uitable title 

Where husband and wife conveyed 
water rights to an irrigation com¬ 
pany and irrigation company issued 
stock certificates in the name of the 
husband, wife was eauitable owner 
of stock certificate 
Utah —Bnmm v Cache Val Bank¬ 
ing Co, 269 P2d 859, 2 Utah 2d 93 

8. NM—Snow v Abalos, 140 P 
1044, 18 NM 681 

67 C J p 1369 note 87 

9. Utah—^Mitchell v Spanish Fork 
West Field Irr Co, 265 P 2d 1016, 
1 Utah 2d 313. 

19. Ariz —Greene & Griflfin Real 
Estate & Investment Co v Salt 
River Valley Water Users" Ass’n, 
217 P 945, 25 Ariz 354 
67 C J p 1369 note 88 
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11 Ariz—Greene & Griffin Real Es¬ 
tate & Investment Co v Salt Ri\- 
er Valley Water Users’ Ass’n, su¬ 
pra 

67 C J p 1369 note 89 

12. Cal —Graham v Pasadena Land 
& Water Co, 93 P 498, 162 Cal 
596 

67 C J p 1369 note 90 

13. Idaho —^Hobbs v Twin Falls 
Canal Co, 133 P 899, 24 Idaho 
380 

14. Idaho—^Application of Johns¬ 
ton, 204 P 2d 434, 69 Idaho 139 

15. Wyo —Laramie Rivers Co v. 
Watson, 241 P 2d 1080, 69 Wyo. 
333 

le. Colo —Guadalupe Mam Ditch 
Co V Manassa Land & Irrigation 
Co, 91 P2d 497, 104 Colo 380. 
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be maintained in the absence of any fraud on the 
part of the majority stockholders and officers of the 
company 

(2) Meetings 

The common-law rule as to what constitutes a quorum 
at a stockholders’ meeting sufficient for the transaction 
of business is applicable, unless abrogated by statute, 
and a notice which clearly states the nature of the propo¬ 
sitions to be voted is sufficient. Statutory and charter 
provisions governing stockholders’ meetings apply, as 
with respect to who may vote. 

The rule of the common law that any number of 
stockholders present at a meeting properly called 
constitute a quorum sufficient for transaction of 
business may, as shown in Corporations § 546, be ab¬ 
rogated by statutes requiring a designated proportion 
of members or representation of a designated amount 
of stock, and where a statute applicable to water 
users’ associations requires a majority of stock to be 
represented at stockholders* meetings, but further 
provides that if the association actually owns or con¬ 
trols an irrigation system, members present shall 
constitute a quorum, ownership, or control of an 
irrigation system must be established before the 
benefit of the common-law rule can be claimed 
In the absence of statutory requirements, a notice 
of a stockholders’ meeting which states clearly the 
nature of each proposition to be voted and that a 
copy of the proposition could be seen at the office 
of the secretary, is sufficient.^^ 

In giving notice of an election to be held on a 
stated proposition, the election is in effect a meet¬ 
ing of the stockholders, and requirements governing 
stockholders’ meetings apply 20 A charter provision 
that voting shall be by ballot cast ‘*at the polls in 
person,” has been construed as excluding corpora¬ 
tions, and persons holding lands m a fiduciary 


capacity ,21 nor may owners of land, disqualified 
from voting, convey their land and shares to 
dummy owners solely for the purpose of voting for 
officers 22 Where assessments which are levied by 
a mutual water company are void because the spe¬ 
cial meetings at which the assessments are levied 
are not duly convened, an attempt of corporate of¬ 
ficers to sell or cancel shares under the purported 
assessments is void, and a stockholders’ meeting 
which IS subsequently held for the purpose of elect¬ 
ing directors without advance notice having been 
given to the holders of shares which the officers 
had attempted to sell or cancel is not duly as¬ 
sembled 22 

Action to determine directors. In an action 
brought to determine the duly elected directors, 
the court may determine the person entitled to the 
office of director or may order a new election and 
direct such other relief as may be just and proper 24 

(3) Assessments for Construction and Main¬ 
tenance 

(a) In general 

(b) Liens and priority 

(c) Payment and enforcement of hen 

(a) In General 

Stockholders must contribute, as required by statute, 
either by their labor, or by money payments assessed 
against them, toward the cost of construction and mam- 
tenance of the company's irrigation system, properly in¬ 
curred, and toward the mortgage and other indebtedness 
of the company, when necessary, even though their shares 
are fully paid up. The amount and manner of the levy 
of an assessment or the liability to be assessed, may, 
however, be controlled by agreement or statute. 

Stockholders must contribute, as required by stat¬ 
ute, either by their labor,25 or by money payments 


17. tr S —Robbins v. Winters Creek 
Canal Co, CCA Neb, 109 P 2d 849 
Svidence sastaued fLadutg* that 
failure of the canaJ company to earn 
profits for payment of dividends 
was not caused by fraud in conduct 
of the company affairs 
CJ S —Robbins v Winters Creek Ca¬ 
nal Co, supra 
Svideuce held instLflStcieiLt 

(1) To sustain contention that 
majority stockholders who elected 
the officers of the company had in¬ 
terests as landowners which were 
opposed to the interests of the com¬ 
pany 

U S —Robbins v. Winters Creek Ca¬ 
nal Co, supra 

(2) To sustain contention of mi¬ 
nority stockholders that sugar com¬ 
pany which was parent company of 
one of the majority stockholders 
who elected the officers of the com¬ 


pany, was interested adversely to 

the canal company 

U S —Robbins v Winters Creek Ca¬ 
nal Co, supra 

IS. Idaho—^Knoor v Reineke, 224 
P 84, 38 Idaho 668 

67 CJ p 1369 note 94 

19 Ariz—Citrus Growers' Develop¬ 
ment Ass’n V Salt River Valley 
Water Users’ Ass’n, 268 P 773, 34 
Ariz 105 

20 Anz—Citrus Growers’ Develop¬ 
ment Ass'n V Salt River Valley 
Water Users’ Ass’n, supra 

21. Anz—Saylor v. Gray, 20 P 2d 
441, 41 Anz 558 

22. Anz—Saylor v Gray, supra, 

23. Cal —Boswell v Mount Jupiter 
Mut Water Co, 217 P 2d 980, 97 
Cal App 2d 437 

24u Cal —Boswell v Mount Jupiter 
Mut Water Co, supra. 
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Order held valid 

An order that board of mutual 
water company should call a meet¬ 
ing of stockholders for purpose of 
electing a board of directors within 
thirty days from notice of entry of 
judgment, and that board do every 
act necessary so that meeting 
should be valid, was not objection¬ 
able because it was designated 
"judgment” or on the ground that it 
required the directors to do indefi¬ 
nite acts 

Cal —Boswell v Mount Jupiter Mut 
Water Co, supra 

25. N M —State v Aztec Ditch Co, 
185 P 649, 26 NM 590 
67 C J p 1369 note 2 
Power of directors to levy assess¬ 
ments see infra § 344 
Power to make by-laws authorizing 
see supra § 342. 
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assessed against them,towards the cost of con¬ 
struction and maintenance of the company’s irriga¬ 
tion system, properly incurred,27 and, when neces¬ 
sary, towards the moitgage28 and other indebtedness 
of the company,29 even though their shares are 
fully paid up, the statutory exemption from assess¬ 
ment on such stock referring to assessments on ac¬ 
count of purchase price 20 Owners or purchasers 
of water shares are charged with knowledge that 
the water corporation, unless prohibited by its ar¬ 
ticles or bylaws, may levy assessment on the shares, 
either to pay costs of operation and maintenance 
directly or to repay money borrowed for such pur¬ 
poses 21 

Stockholders are exempt from assessment if, and 
to the extent that, it is so provided by the terms of 
their agreement made at the time they purchased the 
stock22 or as consideration for the sale of property 
rights in the canal,23 and owners of water rights 
are under obligation to contribute only their propor¬ 
tionate share of maintenance cost which would have 
been necessary had the canal not been enlarged be¬ 
yond the limits contemplated at the time their watci 
lights were purchased,24 and may recover back any 
excess unjustly exacted under the compulsion of ex¬ 
treme and immediate necessity of water to save 
their crops 25 Where they voluntarily pay the as¬ 
sessments, however, they cannot later object to 
their validity 26 Where a part owner of a ditch 
with contract rights to the service at a guaranteed 
maximum charge refuses to become a stockholder 
in the ditch company organized to take over the 
ditch and operate it, and the company ratifies the 
owner’s contract, and delivers w^ater thereunder 


for a number of years, it is bound thereby and 
may not recover for the service at the rate charged 
to strangers ,27 and ^vhere landowners constructed 
a ditch, and by custom, prior to incorporation, con¬ 
tributed to cost of maintenance above, but not below 
the point of diversion, the corporation cannot com¬ 
pel a coowner of the ditch, who refuses to join the 
corporation, to contribute on any other basis 2S 
Owners of water rights agreeing to become share¬ 
holders on a stated contingency may not be assessed 
where the contingency has not happened,29 and they 
are not estopped to deny the happening of the 
contingency by attending a meeting, not as stock¬ 
holders but as protesting owners of water rights 
Assessments for maintenance of an irrigation sys¬ 
tem may be made on unsold water rights which, 
under its contract with the state, the construction 
company elected to retain when it turned over the 
property to the settlers’ operating company. 

The statutory requirements as to amount and 
manner of the levy of an assessment must be com¬ 
plied with 42 Where stockholders of a water users’ 
association continue to enjoy benefits of stock sub¬ 
scription contracts for years after formation of ir¬ 
rigation districts, they are not entitled to assert that 
such formation and other circumstances discharge 
them from liability for assessments subsequenth 
levied by the court for payment of the association’s 
debts 43 Under contracts whereby an irrigation 
company subscribes to a water users’ association 
stock and mortgages property to the association and 
the United States, pursuant to an agreement between 
the association and the United States whereunder 
the United States builds an irrigation project, the 


26. us —Brown v Portneuf-Marsh 
Valley Irr Co, DC Idaho, 299 F 
338, modified on other grounds, C 
CA, 5 F 2d 895, certiorari denied 
46 set 204, 270 US 637. 70 L Ed 
773, affirmed 47 S Ct 692, 274 U 
S 630, 71 LEd 1243. 

67 C J p 1369 note 3 

27. Wyo —Laramie Rivers Co v 
Watson, 241 P 2d 1080, 69 Wyo 
333 

67 C J p 1369 note 4 
Authority dependent on availability 
of water 

Statutory authority of canal com¬ 
panies to levy and collect reasonable 
and necessary assessments for cost 
of maintenance contemplates that 
parties subaect to assessments have 
water available for their use 
Wyo —Laramie Rivers Co v Wat¬ 
son, supra 

28. Ariz—Orme v Salt River Val¬ 
ley Water Users’ Ass’n, 217 P 
935, 25 Anz 324 

Idaho—Hobbs v Twin Falls Canal 
Co, 133 P. 899, 24 Idaho 380 


29. Anz—Orme v Salt River Val¬ 
ley Water Users’ Ass'n, 217 P 
935, 25 Anz 324 

67 C J p 1369 note 6 

30 US —Brown v Portneuf-Maish 
Valley Irr Co, DC Idaho, 299 F 
338, modified on other grrounds, C 
CA, 5 F2d 895, certiorari denied 
46 S Ct 204, 270 U.S 637, 70 L Ed 
773, affirmed 47 SCt 692, 274 US | 
630, 71 L Ed 1243. 

Anz—Greene & Griffin Real Estate 
& Investment Co v Salt River 
Valley Water Users* Ass’n, 217 P 
945, 25 Ariz 364 

31. Cal—Stevens v. Curtis, 264 P 
2d 606, 122 CalApp2d 30—^Wat¬ 
son v Santa Carmelita Mut Wa¬ 
ter Co, 137 P2d 757, 68 Cal App 2d 
709 

32. Colo —^Farmers’ Pawnee Canal 
Co V. Henderson, 102 P 1063, 46 
Colo 37 

67 C J p 1370 note 8 

33. Neb—^Fenton v Tri-State Land 
Co, 131 NW 1038 
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34. Idaho —Gess v Nampa & Me¬ 
ridian Irr Dist, 192 P 474, 33 Ida¬ 
ho 189 

35. Idaho —Gess v Nampa & Me¬ 
ridian Irr Dist, supra 

36. Idaho—^Hansen v Woods, 290 

P 379, 49 Idaho 656 

37. Colo—Wanamaker Ditch Co v 
Pettit, 3 P2d 296, 89 Colo 344 

38. Cal —^Arroyo Ditch Co v Be- 
quette, 87 P 10. 149 Cal 643 

39. Colo—Riverside Reservoir & 

Land Co v Green City Irr Dist, 
161 P. 443, 69 Colo 514 

40. Colo —Riverside Reservoir & 

Land Co v. Green City Irr Dist, 
supra 

41- Wyo—Bench Canal Co v Sul¬ 
livan, 271 P 221, 39 Wyo 346 

42 Idaho—Smith v. Dickerson, 297 
P 402, 60 Idaho 477 

67 C J p 1370 note 18 

43. Idaho —^Michaelson v Miller, 26 
P2d 378, 53 Idaho 617. 
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stock held by the company is properly assessed at 
the same rate as stock held by others, irrespective 
of whether the company receives equal benefits from 
the project Where the controlling shares of a 
river company in a canal company have no water 
rights annexed thereto, and only the holders of 
stock with water rights receive benefits of assess¬ 
ments for maintenance of the canal, the river com¬ 
pany cannot be required to pay such assessments, as 
a requirement to the contrary would be the equiva¬ 
lent of cancelling the river company’s shares of 
stock which may have some potential value 
Where an irrigation ditch company’s stock is divided 
into different classes, entitled to different uses, and 
hence varying in benefits from ditch maintenance, a 
statutory mandate that assessments thereon be levied 
pro rata requires only equitable apportionment of 
cost between classes and the same assessment on 
each share in a given class 46 

The test of the validity of acts of a mutual water 
company directors in levying assessments is whether 
the levy was authorized by law and was necessary 
for the maintenance of the company, which decision 
as to the need for an assessment is to be made only 
by the directors 47 Where a statute forbids a dis¬ 
tinction between classes of shares, and the articles 
of a mutual water company provide for assessabihty 
of Its stock, a promise by the company to the stock 
purchaser that the stock will be nonassessable does 
not constitute an actionable fraud 48 Purchasers 
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of mutual water company's stock, claiming that 
representations were made that stock would be non¬ 
assessable, cannot rescind part of the contract and 
retain the benefits,49 nor may a claim of fraud be 
made where there has been a ratification of the pur¬ 
chase contract Where some stockholders m a 
ditch company which owns the mam canal authonze 
the company to maintain and repair lateral canals 
owned by the stockholders, and agree to pay for 
work, labor, and materials, assessments made against 
the stockholders using water from the lateral canals 
in an amount greater than other stockholders and 
not prorated among all stockholders are illegal, 
and assessments against the stockholders in pro rata 
proportion for the number of shares owned can be 
made only for the maintenance of the irrigation 
system, owned by the company, and may not include 
special benefits conferred on the lateral water users 
for extra work done because of the agreement 
The conformance by a mutual water company with 
a statute relating to contents of certificates for 
shares is irrelevant in determining the liability of 
a shareholder for an assessment, who is not a trans¬ 
feree 

An assignee of a water right on which past assess¬ 
ments are due is not personally liable for such past 
assessments, unless expressly assumed,^4 ^nd is un¬ 
der no duty to collect delinquent assessments so as 
to become personally liable ^5 a river company ob¬ 
taining an assignment of stock in a canal company 


44. Utah—South Cache Water Us¬ 
ers Ass'n V Stockholders of South 
Cache Water Users Ass’n, 272 P 2d 
591, 2 Utah 2d 300 

45 Wyo —Laramie Rivers Co v 
Watson, 241 P 2d 1080. 69 Wyo 
333 

46 Colo—Robinson v Booth-Or¬ 
chard G-rove Ditch Co, 31 P 2d 
187, 94 Colo 515 

DSethod of assessmeut held proper 
Amendment of irrigation ditch 
company’s articles of incorporation 
to permit assessment of three classes 
of stock based on water priority 
dates, according to benefits, was not 
violation of statute requiring pro 
rata assessments 

Colo —Robinson v. Booth-Orchard 
Grove Ditch Co , supra 

47. Cal —^Watson v Santa Carmelita 
Mut Water Co, 137 P 2d 757, 68 
Cal App 2d 709 

Xntent to advance selfish Interest ir¬ 
relevant 

In determining validity of assess¬ 
ment it is irrelevant that the per¬ 
sons causing such levy might have 
intended to advance their selfish in¬ 
terests, where the assessments are 


levied in accordance with statute 
and for a proper purpose 
Cal —^Watson v Santa Carmelita 
Mut Water Co, supra 
48. Cal—Watson V Santa Carmelita 
Mut Water Co , supra 
48. Cal —^Watson v Santa Carmelita 
Mut Water Co, supra 

50 Cal—Watson V Santa Carmelita 
Mut Water Co, supra 
Contract held ratified 

The reimbursement by purchasers 
of mutual water company’s stock of 
assessments paid by the irrigation 
company, after knowledge of an al¬ 
leged fraud, constitutes a ratification 
of the purchase contract, as against 
a contention that the reimbursement 
was an involuntary payment, be¬ 
cause of threat of suit by the irri¬ 
gation company 

Cal—^Watson v Santa Carmelita 
Mut Water Co, supra. 

51. Idaho—^Hale v McCammon 
Ditch Co, 244 P2d 151, 72 Idaho 
478 

Proof of ownership of lateral canals 
(1) In action by some stockholders 
of ditch company to enjoin sale of 
stock for failure to pay unequal as¬ 
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sessments against them as lateral 
canal water users, wherein issue pre¬ 
sented was ownership of laterals by 
which water was distributed to lands 
of stockholders, and conesponding 
duty of upkeep, stockholders had 
burden to prove company's owner¬ 
ship of laterals 

Idaho —Hale v, McCammon Ditch 
Co, supra 

(2) Documentary evidence includ¬ 
ing minutes of a stockholders’ meet¬ 
ing, mortgages, a deed, and other 
documents did not support finding 
that lateral canal owners had trans¬ 
ferred title to the lateral canals to 
the ditch company 
Idaho —Hale v McCammon Ditch 
Co, supra 

52. Idaho —Hale v. McCammon 

Ditch Co, supra 

53. Cal —Watson v Santa Carme¬ 
lita Mut Water Co, 137 P 2d 757, 
58 Cal App 2d 709 

54 Wyo —^Laramie Rivers Co v. 
Watson, 241 P 2d 1080, 69 Wyo 
333 

55. Wyo —Laramie Rivera Co. v. 
Watson, supra 
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IS not estopped to question the validity of a prior 
assessment on the stock by the fact that the holders 
of water rights paid such assessment, in so far as its 
duties are concerned^® 

Refund of assessment A provision in the articles 
of incorporation of a water users’ association that 
every transfer of title to lands, to which shares of 
association’s stock are appurtenant, shall operate as 
a transfer of all rights incident to ownership of such 
stock, does not affect the right of a stockholder, 
selling portions of land held thereby, to a refund 
of the amount of stock assessment previously paid 
by the holder 

Water right applications to federal government 
Where the federal government undertakes to pro¬ 
vide irrigation works for the settlers on lands m an 
and region, and establishes a reclamation project, 
and a water users’ association is incorporated by the 
settlers to provide a centralized agency to represent 
them, a refusal of some stockholders of the associa¬ 
tion to execute water right applications to the fed¬ 
eral government as required by a court decree en¬ 
tered by stipulation of the association and the United 
States does not release such stockholders from lia¬ 
bility, under stock subscriptions and bylaws, to pay 
the association’s debts,®® nor does it terminate the 
stockholders’ relation as stockholders, with respect 
to the right to make and enforce assessments against 
them®^ The government’s release of obligations of, 
and hens against, stockholders of water users’ as¬ 
sociation, created under water right applications, 
does not affect the stockholders’ obligations to the 
association for payment of the association’s debts 
other than those to the government 

Enjoining collection of assessments, A repre- 
'sentative suit to enjoin collection of assessments by 
a mutual water company, for fraudulent misrepre¬ 
sentations made separately to plaintiff and other in¬ 
vestors IS not maintainable where there is lack of 


privity of estate and no common ground between 
the parties A complaint to enjoin collection 
of assessments by a mutual water company, on the 
ground of misrepresentations that the vrater stock 
would pay large dividends and would be nonassess¬ 
able, fails to allege an actionable fraud, rn the ab¬ 
sence of a declaration that defendants had no inten¬ 
tion of performing their promises.®^ 

(b) Liens and Priority 

Assessments do not become hens on anything untrr 
the assessments are actually made, and when made they 
become liens on the water stock itself rather than on the 
land, but an assessment for maintenance has been held 
to be a lien on the land where the stock is; appurtenant 
to the land. 

Assessments do not become liens on anything un¬ 
til the assessments are actually made,®® and when 
made it has been held that the assessments become 
hens on the water stock itself rather than on the 
land,®^ although there is authority for the view that 
an assessment for maintenance is a hen on the land 
where stock is appurtenant to the land,®® and is 
superior to the hen of a mortgage on the land.®® 
The fact that, at the time a stock subscription con¬ 
tract for stock of a water users’ association is 
signed by the stockholder, he holds land under a 
state land sale certificate and title is in the state, 
does not prevent the stockholder from providing for 
an assessment hen in such contract A lien for the 
debts of a water users’ association provided for in a 
stock subscription contract in favor of the associa¬ 
tion IS not dependent on the validity of a lien created 
by such contract m favor of the federal government, 
or on the lien created by water right applications 
to the federal government 

Community property. Where wives of stockhold¬ 
ers of a water users’ association fail to join in the 
execution and acknowledgment of stock subscrip¬ 
tion contracts, it does not prevent community prop- 


50 Wyo —Laramie Rivers Co v 
Watson, supra 

57 Ariz—Valley Nat Bank v Salt 
River Valley Water Users’ Ass'n, 
94 P2d 647, 54 Aliz 199 
Agrreement for refund 

The payment of a special assess¬ 
ment by a stockholder with the un¬ 
derstanding and stipulation, that a 
refund of such amount should be 
made to the holder regardless of who 
owned the lands, to which the shares 
are appurtenant, at the time of re¬ 
fund, entitles the holder to a refund 
made after the sale of such lands to 
others 

Ariz—^Valley Nat. Bank v Salt Riv¬ 
er Valley Water Users' Ass'n. au- 
prgb 


58 Idaho—Michaelson v Miller, 26 
P2d 378, 53 Idaho 617 

59 Idaho —^Michaelson v. Miller, 
supra 

ContmuatioxL to receive benefits 

Stockholders of water users' as¬ 
sociation, who, although refusing to 
execute new water right applica¬ 
tions required by federal court de¬ 
cree, continued to en 3 oy benefits of 
stockholders, were estopped to as¬ 
sert that directors terminated de¬ 
fendants' relation as stockholders 
Idaho—^Michaelson v Miller, supra. 
60. Idaho —Michaelson v Miller, 
supra 

Cal —^Watson v. Santa Carme- 
lita Mut Water Co, 137 P 2d 757, 
, 58 Cal.App 2d 709 
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62 Cal—^Watson v Santa Carme- 
lita Mut Water Co., supra 

63. Cal—Stevens v Cuitis, 264 P 
2d 606, 122 CalApp2d 30 

64. Cal —Stevens v Curtis, supra 

65. Ariz—Greene & Griflfin Real Es¬ 
tate & Investment Co v Salt Riv¬ 
er Valley Water Users’ Ass’n, 217 
P 945. 25 Anz. 354 

66. Idaho —Federal Land Bank of 
Spokane v Bissonnette, 4 P 2d 364, 
51 Idaho 219 

67- Idaho —^Michaelson v Miller, 
26 P2d 378, 53 Idaho 617 

68. Idaho —Michaelson v. Miller, 
supra 
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erty from being impressed with a Hen for assess¬ 
ments to pay the association’s debts 6^ 

Priority as between construction and maintenance 
hens. Under the terms of some statutes, it has 
been held that the construction lien held by the con¬ 
struction company on the water right and on the 
land on which the water is used is superior to a 
maintenance lien of the operating company*^® 

(c) Payment and Enforcement of Lien 

A corporation may sue a stockholder to recover the 
amount of unpaid assessments, but under the terms of 
some statutes, foreclosure of the assessment lien has 
been held to be an exclusive remedy, and the existence of 
unpaid prior assessments, unforeclosed, a bar to the re¬ 
covery of subsequent assessments against others. 

A corporation may sue a stockholder to recover 
the amount of unpaid assessments,but under the 
terms of some statutes, foreclosure of the assess¬ 
ment hen has been held to be an exclusive remedy,*^2 
and the existence of unpaid prior assessments, un¬ 
foreclosed, a bar to the recovery of subsequent 
assessments against others Where the liability 
to contribute is contractual, a stockholder in de¬ 
fault is not entitled to demand and receive water 
until he has paid his share in full.'^^ Where the con¬ 
struction costs incurred by a construction company 
are met by the sale of water rights, the company, to 
enforce the lien for payments due thereon, must show 
that its work conforms to statutory requirements/* 5 
An agreement by the company not to enforce pay¬ 
ment of assessments on plaintiff’s stock and a sale 
111 bleach of the agreement is ground for an action 
by the stockholder against the company,'^® and a 
stockholder may enjoin the company’s enforcement 
of an assessment hen on the ground of nonperform¬ 


ance of a condition on which the liability rested 
Where the consumer assents to the terms of the 
contract between the state and the company, he can¬ 
not later question the cost of conscructing the ir¬ 
rigation works as estimated in the state’s contract.'^® 
An innocent purchaser from a water company of 
stock m a canal company without knowledge of the 
indebtedness due from the water company to the 
canal company on past assessments on stock would 
be free from any hen on his stock, and the majority 
of directors of the canal company which are elected 
by the purchaser who owns the controlling stock m 
the canal company would not be required to attempt 
collection of the assessment 

§ 344. - OfiBcers and Agents 

The offices, nature of duties, and manner of election 
thereto, must follow statutory requirements, and where 
the statute places the management of the corporation in 
the board of directors, and the articles and bylaws give 
the requisite authority, the board of directors may bor¬ 
row money, execute mortgages, and perform other cor¬ 
porate functions without the vote of the stockholders, 
nor Will the court substitute its judgment for that of the 
directors. 

The offices, nature of duties, and manner of elec¬ 
tion thereto, must follow statutory requirements so 
Where the statute places the management of the 
corporation in the board of directors, and the ar¬ 
ticles and bylaws give the requisite authority, the 
board of directors may borrow money and execute 
mortgages without vote of the stockholders,si ac¬ 
cept transfer of the irrigation system,®2 prohibit 
transfer of water from one tract to another,®2 
vote stock held by the company in another irrigation 
company,®^ and levy assessments for maintenance 
of the irrigation system ®5 A court will not sub- 


69- Idaho —Michaelson v. Miller, 

supra 

70. XT S —^Portneuf-Marsh Valley- 

Canal Co V Brown, Idaho, 47 S 
Ct 692, 274 US 630, 71 L Ed 1243 

71. Or—^Big- Creek Ditch Co v 
Hoffman. 280 P 495. 130 Or 408— 
Big- Creek Ditch Co v Hulick, 280 
P 492, 130 Or 401 

72. Idaho —Payette-Boise Water 

Users' Ass'n v. Fairchild, 205 P 
258, S5 Idaho 97. 

Neb —Thirty Mile Canal Co v Car- 
skadon, 70 NW2d 432, 160 Neb 
496 

Ibiability for deficiency after sale 
Stockholders of a water users* as¬ 
sociation may be liable under con¬ 
tract for the deficiency remaining- 
after foreclosure sale of land to en¬ 
force the assessment lien for pay¬ 
ment of the association’s debts 
Idaho—^Michaelson v Miller, 26 P 
2d 378, 63 Idaho 617 


73. Idaho —^Payette-Boise Water 
Users’ Ass’n v Miller, 259 P 286, 
44 Idaho 325 

74- Neb—Swanger v Porter, 128 
NW 516, 87 Neb 764 

75. Idaho —Idaho Irr Co v. Pew, 
141 P 1099, 26 Idaho 272 

67 C J p 1370 note 28 

76. Colo—^Newland v Frost, 263 P 
715, 83 Colo. 207 

77. Colo —Riverside Reservoir & 
Land Co v Green City Irr. Dist, 
151 P 443, 69 Colo 614 

67 C J p 1370 note 30 

73. Idaho —Idaho Irr Co v. Pew, 
141 P 1099, 26 Idaho 272 

79 Wyo —Laramie Rivers Co v 
Watson. 241 P 2d 1080, 69 Wyo 
333 

80 NM—State v Tularosa Com¬ 
munity Ditch, 143 P 207, 19 NM 
352 

81. Idaho ■—Hobbs v. Twin Falls 
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Canal Co, 133 P 899, 24 Idaho 
380 

82. Or—Sears v Orchards Water 
Co, 236 P 502, 115 Or 291 

88. Colo—^Model Land & Irr Co v 
Madsen, 285 P 1100, 87 Colo 166 

84. Utah —^Fower v Provo Bench 
Canal & Irrigation Co, 101 P 2d 
376, 99 Utah 267, certiorari denied 
61 set 841, 313 U.S 564, 86 L Ed 
1523 

Not controlled by vote of other 
stoclcliolders 

The board of directors need not 
vote such stock in the same propor¬ 
tion as individual stockholders vot¬ 
ed on the question 
Utah—Power v Provo Bench Canal 
& Irrigation Co, supra- 

85. Or—Sears v Orchards Water 
Co, 236 P 602, 115 Or 291 

Assessments for construction and 
maintenance see supra 8 343 d (3) 
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stitute its judgment for that of the directors, but 
will interfere only where directors act without au¬ 
thority or fraudulently 86 Under statutes granting 
power to directors to sell the entire property of the 
company if authorized by majority of stockholders 
in general or special meeting, a stockholders’ meet¬ 
ing has been held not necessary where the majority 
have granted authority as a matter of fact 87 Ui- 
lectors may not sell water rights on terms unfair 
to the corporation,88 but their action may be ratified 
by the stockholders 89 Nor may they change the 
ancient course of a canal against the consent of 
owners who would be injuriously affected there¬ 
by,8 9 or construct a reservoir out of corporate funds 
for the exclusive use of a few stockholders only 

Officers in charge of a canal company which is 
required to render its services to all holders of 
water rights at the same rate have the duty in 
fixing rates to seek to obtain profit for the com- 
pan/s services to the full extent compatible with 
the company’s best interests 8^ 

Issuance of certificates An officer of a ditch com¬ 
pany handling the transaction for issuance and reis- 
suance of a certificate representing stock in the ditch 
company, is not required to take notice of writings 
contained on the certificate extraneous to the con¬ 
tents of certificates, which are necessary for him to 
Icnow in order to perform his duties 83 The issuance 
of a certificate by an officer lacking authonty to sign 
■such certificate, although it may constitute a defect, 
is cured by a subsequent reissuance by the proper of¬ 
ficer to the purchaser’s vendee.84 

Ratification. Failure of the company’s board of 
directors to question its president’s authority to 
enter into a contract which is necessary for the 
proper maintenance and protection of the company’s 
lands, when such contract is brought to its attention, 
constitutes an affirmance of the president’s action 85 

Repudiation. A water users’ association, wishing 
to take advantage of its agent’s lack of authority to 
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make a stipulation for the refund of cash, received 
by him in payment of a special stock assessment, 
must return the amount of the assessment to the 
one paying such assessment.88 

Resignati07i. Resignation as secretary and treas¬ 
urer of a mutual water company is not tantamount to 
or effective as a resignation as director where the 
resignation is never accepted and the officer actually 
continues to serve as director thereafter.87 

Meetings. A valid special meeting of mutual wa¬ 
ter company’s board of directors cannot be held un¬ 
less a notice of the proposed meeting is given to 
each director or his waiver of notice is obtained 
and thereafter attached to the minutes of the meet- 
mg,88 and in the absence of such notice to an absent 
director, a special meeting is not duly assembled, 
and Its acts, including the levy of assessments, is not 

valid.89 

Disclosure of ballot. In an action involving the 
question who was elected to an office, witnesses 
may be required to disclose for whom they voted, 
notwithstanding the charter requires a secret bal¬ 
lot i 

§ 345. - Corporate Powers and Liabilities 

a In general 

b. Implied powers 

c. Ultra vires 
d Contracts 

e. Conveyances 

f. Mortgages and bonds 

a. In General 

Irrigation or ditch companies possess such powers as 
are conferred on them by statute, and may engage in such 
enterprises, and such only, as are set forth m the cer¬ 
tificate of incorporation, and all other powers beyond 
those given are by implication excluded. 

Irrigation or ditch companies possess such pow¬ 
ers as are conferred on them by statute,^ and may 
engage in such enterprises, and such only, as are 


-ae- Utah —Tardley v. Uong Canal 
Co, 177 P2d 630, 111 Utah 247 

67 C J p 1371 note 38 

87. Ariz —^Day v Buckeye Water 
Conservation & Drainage Dist, 237 
P 636, 28 Ariz 466 

88. Or—Paine v Milton, Freewater 
& Hudson Bay Irr, Co, 128 P 997, 
63 Or 576 

89 Or—^Paine v Milton, Freewater 
& Hudson Bay Irr Co, supra 

90. N M —Candelaria v Vallejos, 81 
P 589, 13 NM. 146. 

91. Cal—Atkins v. Hughes, 282 P. 
787, 208 Cal. 508 

92. XJ S.—^Robbins v. Winters Creek 


Canal Co, CCANeb, 109 F 2d 
849 

93. Utah—^Woolley v Dowse, 41 
P 2d 709. 86 Utah 221 

94. Utah —^Woolley v Dowse, su¬ 
pra 

95. Neb —^Drainage Dist No 2 of 
Dawson County v Dawson Coun¬ 
ty Irr Co, 2 NW2d 321, 140 
Neb 866 

96. Ariz—Valley Nat Bank v Salt 
River Valley Water Users’ Ass’n, 
94 P2d 647, 64 Ariz. 199. 


Mut Water Co. 217 P 2d 980. 96 
CalApp2d 437 

98- Cal —^Boswell v. Mount Jupiter 
Mut Water Co. supra. 

99. Cal—Boswell v Mount Jupiter 
Mut Water Co, supra 
Assessments hbld void irrespec¬ 
tive of fact that minutes were cap¬ 
tioned “regular” 

Cal—^Boswell v. Mouiit Jupiter Mut 
Water Co, supra 

1. Ariz—Saylor v. Gray, 20 P 2d 
441, 41 Ariz 658 

2. Neb—Thirty Mile Canal Co. v 

I Carskadon. 70 NW2d 432, 160 

Neb. 496. 


97. Cal.—^Boswell v. Mount Jupiter 
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set forth in the certificate of incorporation ,5 and 
all other powers beyond those given are by implica¬ 
tion excluded^ They may acquire land,^ subject to 
rights of others therein,® and sell land,*^ or a part 
interest in a dam 8 They may sell and transfer the 
irrigation system as a whole, provided the rights of 
users of water are recognized and protected m the 
transfer the proviso having no application to a 
case where the users have exchanged their water 
rights for stock m the grantee corporation, thereby 
surrendering all claim against the corporation under 
their original rights,^® or to a case where the 
users base their rights on their stockholdings in the 
grantor corporation, alleged to be a mutual company 
with interests of stockholders in the nature of an 
easement appurtenant to the land, where it appears 
that the grantor corporation was formed to supply 
water to the public, and that its capital stock was 
commercially valued A corporation owning a 
water supply, not dedicated to a public use, and 
distributing it among users who have easement 
rights to the water, may, with consent of all 
having water rights, dedicate it to a public use 
in order to make the service and terms of delivery 
subject to regulations and control by public au¬ 
thority,^ 2 

An irrigation company may not, however, act to 
the prejudice of the water rights of any one of its 
stockholders,and it may not control running water 
except by legal appropriation thereof,!^ nor has 
It a right to connect with the ditches of another, or 


take water therefrom, without statutory authority 
or the consent of the proprietor,i® or to transfer 
Its property to individuals without charter author* 
ity 1® It may not contract with a subordinate com¬ 
pany for surrender of its capital stock to it without 
consideration 

A mutual water corporation, with articles of in* 
corporation broad enough to include a right to have 
a system of distribution of its culinary waters, is 
empowered to handle the system m accordance with 
prevailing custom, and if in its management, the 
stockholders are treated fairly and equitably and 
their water rights, under such system, are neither 
damaged or impaired, there is no justification for 
complaint ^2 Giving to a mutual irrigation corpora¬ 
tion the power to control, manage, and distribute 
water does not constitute a conveyance separating a 
water right appurtenant to land from the land and' 
does not vest title or nght of use in the corpora- 

tion.^2 

Although a water users^ association may not own 
the water which it furnishes to the lands of the 
shareholders for irrigation purposes, but may be 
merely the carrier of water for its shareholders, 
as is discussed supra § 339, the power to determine 
the source from which each shareholder shall be 
entitled to have his irrigation water may be delegat¬ 
ed to the company by the shareholders 20 A water 
users* association, having a right to furnish mem¬ 
ber landowners with irrigation water consisting of 


3. Utah—^Zion's Sav Bank & Trust 
Co V Tropic <& East Fork In 
Co , 126 P 2d 1053, 102 Utah 101 

67 C J p 1371 note 45 

4. Utah—Zion^s Sav Bank & Trust 
Co V Tropic & East Pork Irr Co , 
supra 

6 Tex—^Westbrook v Missouri- 
Texas Lrand & Irrigration Co, Civ 
App, 195 SW 1154 
e. Neb—^Fenton v Tri-State Land 
Co. 131 NW 1033, 89 Neb 479 
7. Tex —Dew v American Rio 

Grande Land & Irrigation Co, Civ 
App, 13 S W 2d 474, reversed on 
other grounds, Com App, 26 SW 
2d 600 

8 US —Twin Falls Canal Co v 
American Falls Reservoir Dist 
No 2, DC Idaho, 49 P 2d 632, af¬ 
firmed, CCA. 59 F2d 19, certio¬ 
rari denied 63 SCt 87, 287 U S 
638, 77 LEd 652 

9. Cal —Byington v Sacramento 
Valley West Side Canal Co, 143 
P. 791, 170 Cal 124 
67 C J p 1371 note 52 
Transfer of assets by falling* corpo¬ 
ration 

Where irrigation company was in 


failing condition and in danger of 
losing its water filings and other 
rights It waa not only within power 
of directors and maaority stockhold¬ 
ers to make arrangement with third 
person involving transfer of com¬ 
pany's property to a corporation or¬ 
ganized by him which would save 
<«omething to the stockholders, but it 
was their duty to do so 
Utah —Beggs v My ton Canal & 
Irrigation Co, 179 P 984, 54 Utah 
120 

10 Mont—Dyk v H S Buell Land 
Co, 227 P 71, 70 Mont 557 

11. Mont—Canyon Creek Irr Dist 
V Martin, 169 P. 418, 52 Mont 339 

12 Cal—^Franscioni v Soledad 
Land & Water Co, 149 P. 161, 163, 
170 Cal 221. 

13. Colo —Stuart v Davxs, 139 P 
577, 25 Colo App 568 
67 C J p 1371 note 55 

14 Utah—^Munroe v Ivie, 2 Utah 
536 

16. Neb —^Paxton, etc, Irr Canal, 
etc , Co V Farmers', etc , Irr, etc , 
Co. 64 NW 343, 45 Neb 884, 50 
Am SR 585, 29 LB A. 853. 


16 Tex —^Arno Co-operative Irr 
Co V Pugh, Civ App, 177 SW 991, 
modified on other grounds. Com* 
App, 212 SW 470 

17, U S —Imperial Water Co , No 6, 
V Holabird, Cal, 197 F 4, 116 
CCA. 526 

18 Utah —^Big Cottonwood Tanner 
Ditch Co V Kay. 157 P 2d 795, 
108 Utah 110 

Means of regulation held proper 

Corporation was authorized by 
proper action at stockholders’ and 
directors* meeting to require its 
stockholders to pay for excess water 
at the cost to corporation and to 
compel stockholders to install meters 
at their own expense in order to 
check on water used by individual 
stockholder 

Utah^—^Big Cottonwood Tanner Ditch 
Co V Kay, supra 

19. Utah—^East River Bottom Wa¬ 
ter Co V Boyce, 128 P 2d 277. 
102 Utah 149 

20. Ariz—^Adams v Salt River Val¬ 
ley Water Users’ Ass’n, 89 P 24 
1060, 53 Arlz 374. 
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commingled water appropriated from normal flow 
of stream, stored water, and pump water, may not 
be required to cease giving certain landowners pump 
water containing harmful salt where they are given 
pump water because of location of their lands, and 
use of larger amounts of pump water than river 
water would render salt harmless 21 In the case of 
inequalities resulting from furnishing pump water 
to certain landowners, the courts should not inter¬ 
fere by suggesting steps to be taken or appointing 
a water commissioner to supervise delivery of water 
under supervision of the court, where the associa¬ 
tion IS better qualified for the task and can deliver 
water more economically and efficiently.^^ 

Refusal to deliver An irrigation company’s ar¬ 
ticles of incorporation providing for the construction 
and maintenance of a canal for the conducting of 
water from a certain stream to a named town, and 
for the distribution of water to stockholders in pro¬ 
portion to stock ownership does not warrant a re¬ 
fusal to deliver to a stockholder his proportionate 
share of water on land along the canal system on 
the ground that the articles of incorporation limit 
delivery to land in the vicinity of the town, 2 3 espe¬ 
cially where the water rights were conveyed to the 
corporation in return for stock certificates and there 
is a uniform conduct on the part of the corporation 
in distributing water to stockholders in accordance 

with such ownership.24 

Representation hy officers and agents An ir¬ 
rigation corporation is liable for acts of its of¬ 
ficers and agents within the scope of their author¬ 
ity 25 

Right to petition for changing point of diversion 
Under a statute authorizing a petition for changing 
the point of diversion to be brought by the person 
or corporation having the right to use the water, an 
incorporated mutual ditch company may petition, 
acting as trustee for its stockholders, where the right 
to use the water is in the stockholders and not in 
the corporation 26 


b. Implied Powers 

In the absence of express restrictions, Incorporated 
irrigation companies have the Implied power to do acts 
that may be necessary to enable them to exercise the 
powers expressly conferred and to accomplish the objects 
for which they were created. 

In accordance with the general rule, stated in 
Corporations § 945, that, in the absence of express 
restrictions, corporations have the implied power to 
do all acts that may be necessary to enable them to 
exercise the powers expressly conferred and to ac¬ 
complish the objects for which they were created, 
irrigation companies, subject to charter restrictions, 
may borrow money to finance an authorized proj- 
ect,27 or may guarantee bonds issued therefor.38 
A power to sell water rights is implied from an ex¬ 
press power to construct and operate a ditch and to 
acquire and own water rights,29 a power to carry 
water is implied from the power to construct ca¬ 
nals ,20 a power to construct dams, from the power 
to construct power houses and transmission lines 
and a power to contract with another corporation 
for drainage of waste water and use outside of its 
own territory, from a power to make contracts that 
are necessary and proper to carry on the business 33 

c. Ultra Vires 

The claim that an irrigation company has acted 
outside Its powers can be set up only by the state and 
only in a direct proceeding for that purpose, and stock¬ 
holders who may have received benefits from expendi¬ 
tures by the company with knowledge of the circum¬ 
stances under which they were made, are estopped to 
contend that they were ultra vires. Whether or not a 
contract is ultra vires depends on whether in entering the 
contract the company acted within the reasonable scope 
of its powers. 

The claim that an irrigation company has acted 
outside its powers can be set up only by the state 
and only in a direct proceeding for that purpose ,33 
and stockholders who received benefits from ex¬ 
penditures by the company with knowledge of the 
circumstances under which they were made, are 
estopped to contend that they were ultra vires 34 


■21. Anz—^Adams v Salt River Val¬ 
ley Water Users' Ass'n, supra 

22. Anz—^Adams v Salt River Val¬ 
ley Water Users' Ass'n, supra 

23. Utah—Syrett v Tropic & East 
Fork Irr Co, 125 P 2d 955, 101 
Utah 668 

54. Utah—Syrett v Tropic & East 
Fork Irr Co, supra 

55. Wyo—Seaman v Big: Horn Ca¬ 
nal Ass'n, 213 P, 938, 29 Wyo 391 

67 C J. p 1372 note 76 

26i Colo —^Mont© Vista Canal Co 


V Centennial Irrigating Ditch Co, 
135 P 981, 24 ColoApp 496 

27- Anz —^Bethune v Salt River 

Valley Water Users' Ass'n, 227 P 
989, 26 Anz 625 

28. Anz—Bethune v Salt River 
Valley Water Users’ Ass'n, supra, 

67 C J p 1372 note 65 

29. Or—Old Mill Ditch & Irrigation 
Co V Bstell, 133 P. 90, 65 Or 
586—Old Mill Ditch & Irrigation 
Co V Breeding, 133 P 89, 65 Or 
581. 

30. Cal—San Joaauin & Kings Riv¬ 
er Canal & Irrigation Co. v James 
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J Stevenson, 128 P 924, 164 Cal 
221 

31. Anz—Bethune v Salt River 
Valley Water Users' Ass'n, 227 P 
989, 26 Anz 525—Orme v Salt 
River Valley Water Users' Ass'n, 
217 P 935, 25 Anz 324, 

32. Anz—Brewster v Salt River 
Valley Water Users’ Ass’n, 229 P 
929, 27 Anz 23 

33 Colo—Water Supply, etc, Co v 
Tenney, 51 P 505 24 Colo 344. 

67 C J p 1372 note 72 

34. Idaho—Hansen v Woods, 290 

1 P. 379, 49 Idaho 656. 
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Whether or not a contract entered into by an ir¬ 
rigation company is ultra vires depends on whether 
in entering the contract it acted within the reason¬ 
able scope of its powers,^ 5 irrespective of the ques¬ 
tion of excessive indebtedness of the company at 
the time of entering into its contractual obligation ^6 
An irrigation company’s contract, made by its presi¬ 
dent, who has the sole management of its affairs, 
with the consent of its board of directors, for the 
protection and proper maintenance of the company’s 


lands, is not an ultra vires action on the part of the 
president 

d. Contracts 

A mutual irrigation corporation may properly enter 
into contracts which are reasonable and not beyond its 
corporate powers, and which are necessary or expedient 
in the protection, care, and management of its property, 

A mutual irrigation corporation may properly en¬ 
ter into contracts which are reasonable and not be¬ 
yond its corporate powers,^® and which are neces¬ 
sary or expedient in the protection, care, and man- 


BeneSlts received by Irrig'ation com¬ 
pany 

Where protective association fully 
pel formed contract with reservoir 
company by withdrawing- its protest, 
and reservoir company accepted the 
fiuits thereof in that it -was relieved 
from hazard of not obtaining: ap¬ 
proval of use of particular lake and 
secured approval without necessity 
of a hearing*, reservoir company was 
estopped to set up any claim of ul¬ 
tra vires or invalidity of contract 
which restricted its use of lake for 
the protection of littoial owners 
Idaho —Payette Lakes Protective 
Ass’n V Lake Reservoir Co, 189 
P2d 1009, 68 Idaho 111 

3S. Colo—^Kurtz V Reorganized 
CatLin Canal Co. 41 P 2d 239, 96 
Colo 227. 

Contract held tiot ultra vires, in 
view of broad purposes of company 
as set forth in its articles 
Colo—Kurtz V Reorganized Catlin 
Canal Co, supra. 

Contract held ultra vires 
Utah—^Zion's Sav Bank & Trust 
Co V Tropic & Bast Fork Irr Co, 
126 P2d 1063, 102 Utah 101. 
Bstoppel 

Where irrigation company entered 
into ultra vires contract for pur¬ 
chase of water rights and executed 
note therefor, and vendor executed 
quitclaim deed conveying his inter¬ 
est in the water, the company was 
estopped to set up defense of ultra 
vires in an action on purchase mon¬ 
ey note if the vendor had any inter¬ 
est in the water that he could con¬ 
vey, and the company by the con¬ 
veyance received right to use the 
water, and was not so estopped if 
the vendor had no such interest 
Utah—Zion's Sav Bank & Trust Co 
V Tropic & East Fork Irr Co, 
supra, 

36. Neb —^Drainage List No 2 of 
Dawson County v Lawson County 
Irr Co, 2 NW2d 321, 140 Neb 
866 

37. Neb—^Drainage List No 2 of 
Dawson County v Lawson County 
Irr Co, supra 

38. Utah —Power v. Provo Bench 
Canal & Irrigation Co, 101 P 2d 


375, 99 Utah 267, certiorari denied 
61 set 841, 313 US 564, 85 L Ed 
1523 

Contracts with users for supply of 
water see infra § 361 
Liabilities on contracts for supply 
of water see infra § 366 
Ultra vires contracts see supra sub¬ 
division c of this section 
Contract held reasonable 

(1) A contract wheieby mutual n- 
rigation company agreed to buy 
stock m vater users* association, to 
pay assessments on its stock to cov¬ 
er operation, maintenance, and any 
deficiency caused by other subscrib¬ 
ers’ defaults, and to deliver mort¬ 
gage as security to guaranty per¬ 
formance 

Utah—Fower v Provo Bench Canal 
& Irrigation Co, supra 

(2) Amendatory contract between 
water users association and United 
States, which provided that repay¬ 
ment of cost of irrigation project 
could be extended and which reduc¬ 
ed assessments on water users asso¬ 
ciation stock, the contract being au¬ 
thorized by stockholders and being 
ratified by directors after their qual¬ 
ification 

Utah—South Cache Water Users 
Ass’n V, Stockholders of South 
Cache Water Users Ass’n, 272 P 2d 
591, 2 Utah 2d 800 

(3) Contract between reservoir 
company and protective association 
relating to its restrictive use of a 
lake as a reservoir, particularly 
with reference to water levels 
Idaho —Payette Lakes Protective 

Ass’n V Lake Reservoir Co, 189 
P2d 1009, 68 Idaho 111. 

Contract for merger 

(1) A contract for merger enter-1 
ed into by two canal companies call¬ 
ing for diversion of water at source 
of first company because of prior de¬ 
struction of diversion facilities of 
f second, and expressly providing that 
the new stockholders in the first 
company, consisting of former stock¬ 
holders in the second, should be giv¬ 
en the same amount of water per 
acre in a given year as old stock¬ 
holders, IS not at variance with a 
orior deciee of a federal court al¬ 
lotting annually to all parties not 
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to exceed six acre feet per acre, 
e\ en though the new stockholders 
are charged with water loss because 
of extension of the canal, when the 
federal decree provides that a user 
should be charged with conveyance 
loss from the point of diversion 
Anz —Skinner v Graham Canal Co , 
266 P2d 392, 77 Anz 5, 267 P 2d 
1074, 77 Anz 137 

(2) Where the contract expresslv 
provides that the new stockholder^? 
shall be given the same amount of 
water per acre in a given year as 
the old stockholders, and expressly 
governs the distribution of water 
when water is on turns, it is bind¬ 
ing on the parties if, when properly 
construed and enforced, it will ac¬ 
complish reasonable equality, as in¬ 
tended by the parties 

Anz —Skinner v Graham Canal Co , 
supra 

(3) Such contract did not result 
m unequal distribution when con- 
stiued as contemplating delivery to 
new stockholders after depletion by 
transmission loss a stream of equal 
size as that delivered to old stock¬ 
holders before depletion but for 
one-minute less length of time 
Anz —Skinner v Graham Canal Co , 

supra 

Sgamtenance and repair of lateral 
canals 

(1) Where some stockholders of 
a ditch company authorize the com¬ 
pany by written agreement to main¬ 
tain and repair their lateral canals 
connected with the company's mam 
canal and agree to pay a pro rata 
share for work, labor, and materials, 
the Company may recover on the 
contract 

Idaho —^Hale v McCammon Ditch 
Co, 244 P2d 151, 72 Idaho 478 

(2) Such a contract would impose 
a duty on the company to turn into 
each of the laterals the total quan¬ 
tity of water to which the stock¬ 
holders using water from that par¬ 
ticular lateral are entitled, and al¬ 
though seepage and evaporation loss¬ 
es from the mam canal owned by 
the ditch company is borne propor¬ 
tionately by all the stockholders, 
any seepage and loss of water by 
evaporation from the pomt at which 
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agement of its property and the fact that con¬ 
tracts of the corporation extend beyond the present 
legally authorized period of its existence m no way 
affects their validity No liability attaches to an 
irrigation company under a contract making liability 
dependent on a contingency which never happened,^^ 
nor does an agreement by a construction company 
to turn over its property to a mutual company of 
settlers on a certain date operate as a transfer of 
title on that date where the mutual company had not 
then been formed ^2 

A construction company, under contract with an 
irrigation district to construct a canal, may assign 
the contract to another without consent of the dis¬ 
trict, where the contract calls simply for a com¬ 
pleted system and it is immaterial by whom it is 
completed.^2 Sufficiency of performance of a con¬ 
struction contract by an irrigation company is 
proved, where a substantial compliance,^^ or offer 
to comply,with its teims is shown, and no liability 
attaches to the company for failure to carry the 
construction beyond the point stipulated in the con¬ 
tract,4 5 or for failure to discharge a burden not 

assumed,47 

Although the terms of a contract for the construc¬ 
tion of a drainage canal are to be given effect,48 


the making and approval for payment by the irriga¬ 
tion company’s engineer of monthly estimates of 
work done in construction of the canal after termi¬ 
nus fixed by the contract is reached constitutes an 
approval and acceptance of the work done up to 
such terminus, notwithstanding a failure of the 
engineer to issue a final certificate of completion of 
the work as provided by the contract 49 An irriga¬ 
tion company, paying without question its engineer’s 
monthly estimates for excavating a drainage canal 
beyond the terminus fixed by a written construction 
contract is estopped to deny its ratification of the 
engineer’s oral contract for continuance of the 
work,50 and in the absence of any specific limit as 
to where the work should stop, where the company 
informs the workmen employed by the contractor, 
that it would pay him no more money and that they 
continue the work at their risk, it is equivalent, in 
legal effect, to a notification to the contractor to stop 
work, so as to entitle him to recover for work 
theretofore done,5i provided that he produces an 
engineer’s certificate of completion of the additional 
•work in accordance with the terms of the original 
written contract, or shows a capricious or arbitrary 
refusal thereof.52 Failure of the one constructing 
the canal to furnish vouchers showing pa}ment for 
all work and materials, as provided by the contiact. 


the water is turned into the later¬ 
als would have to be borne only by 
the individual users of the various 
laterals 

Idaho —Hale v. McCammon Bitch 
Co, supra 

39- Neb —Drainage Dist No 2 of 
Dawson County v. Dawson County 
Irr Co, 2 N W 2d 321, 140 Neb 
866 

Contract held proper 

(1) An irrigation company, au¬ 
thorized by its articles of incorpo¬ 
ration to construct, use, operate, and 
maintain one or more ditches or 
canals, had power to enter into con¬ 
tract with drainage district for plac¬ 
ing of pipe under company's main 
canal and drainage of its lands by 
district in order to remove accumu¬ 
lation of flood and seepage waters 
caused by company's ditch and avoid 
damage to its property and liability 
to others 

Neb—^Drainage Dist No 2 of Daw¬ 
son County V Dawson County Irr 
Co, supra 

(2) Where water users associa¬ 
tion caused irrigation district to be 
organized under statute as its alter 
ego to issue bonds, turn proceeds 
over to association, and levy neces¬ 
sary taxes to pay bonds, so that as¬ 
sociation could pay off outstanding 
debt, and association agreed to col¬ 
lect from its members sum sufficient 


to reimburse distiict for amount of 
taxes required to be levied, refinanc¬ 
ing of association's debt was suf¬ 
ficient consideration for contract 
Ariz—Reichenberger v Salt River 
Project Agr Improvement and 
Power Dist, 70 P 2d 462, 60 Ariz 
144 

(G) Under statute providing for a 
hearing on water appropriator’s ap¬ 
plication to make final proof and en¬ 
visioning protests, forbearance by 
protective association, the member¬ 
ship of which was composed largely 
of littoral owners, by the withdrawal 
of association’s protest was a good 
and valid consideration for contract 
by which reservoir company agreed 
to maintain lake to be used as reser¬ 
voir between fixed levels and not to 
interfere with seasonal uses of lake 
by littoral owners 

Idaho —Payette Bakes Protective 
Ass'n V Lake Reservoir Co, 189 
P3d 1009, 68 Idaho 111 

40. Ariz—Citrus Giowers' Develop¬ 
ment Ass’n V Salt River Valley 
Water Users’ Ass'n, 268 P 773, 34 
Ariz 106 

67 C J p 1372 note 79 

41. NM—^Rio Mimbres Irr Co. v 
Brvein, 167 P 723, 23 NM 190 

67 C J p 1373 note 87 

42. Colo—^Antero & Lost Park Res¬ 
ervoir Co. V Lowe, 194 P- 946, 69 
Colo 409 


43. Colo—^Antero & Lost Park Res¬ 
ervoir Co V Lowe, supra. 

44. Idaho —Ricker v Twm Falls 
North Side Land & Water Co, 226 
P 167, 39 Idaho 93 

67 C J p 1373 note S3 

45. Wash—^Pasco Reclamation Co 
V Rankert, 131 P 1143, 73 Wash 
363 

67 C J. p 1373 note 84 

48. Idaho —Ricker v Twin Falls 
North Side Land & Water Co, 226 
P 167, 39 Idaho 93 

67 C J- p 1373 note 85 

47. Cal—^Moulton Irrigated Lands 
Co V Jones, 185 P 684, 43 Cal 
App 732 

67 C J p 1373 note 86 

48. Anz—Gillespie Land & Irriga¬ 
tion Co. V Hamilton, 29 P 2d 158, 
43 Ariz. 102 

49. Anz—Gillespie Land & Irriga¬ 
tion Co. V Hamilton, supra 

50. Anz—Gillespie Land & Irriga¬ 
tion Co V Hamilton, supra 
Evldenoe held fmfficient to justify 

finding of oral contract 

Anz—Gillespie Land & Irrigation 
Co. V Hamilton, supra 

51. Anz—Gillespie Land & Irriga¬ 
tion Co. V. Hamilton, supra 

52. Anz—Gillespie Land & Irriga¬ 
tion Co. V. Hamilton, supra 
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does not defeat his cause of action for the balance 
due him, where no hens therefor existed and the 
time for filing liens is past One completing con¬ 
struction of a drainage canal, appro^ed by an en¬ 
gineer as required by the contract, before flood par¬ 
tially filled canal with silt, leaving much of the bot¬ 
tom above grade, cannot be held responsible for 
such condition ,54 and one contracting to construct 
one cross section of a drainage canal and accepting 
partial payment on the basis of the engineer’s esti¬ 
mates of the amount of excavation required there¬ 
for without objection until the work is finally termi¬ 
nated is not entitled to recover for any additional 
excavation exceeding that required by the con¬ 
tractus 

An incorporated water users’ association, acting 
for its members, may contract with the United States 
for a supply of water to the district,56 or one com¬ 
munity ditch corporation may contract to enlarge 
the ditch of another community corporation, the 
two corporations to exercise a joint control and 
management of the enlarged portion thereafter 57 
A contract between irrigation companies relating to 
distribution of water, after a decree of a court has 
been entered, does not lack consideration or rest on 
an illegal consideration, where the parties were en¬ 
gaged m litigation and made mutual concessions, 
and there is no showing that the companies disre¬ 
garded the interest of their stockholders, and the 
contract is not attended with a public interest 58 
Under a contract reserving to landowners becoming 
members of a mutual water users’ association all 
of their vested rights to the use of water for ir¬ 
rigation, the source of supply of the water is im¬ 
material as long as the water is fit and suitable for 
irngation, and the landowners have no right to 
delivery of water from the same source or at the 
original point of diversion ,5^ and the association 
has the right to furnish irrigation water consisting 
of commingled water appropriated from the normal 


flow of the stream, stored water, and pump water.®® 
Where a contract between a mutual water users’ 
association and landowners becoming members 
thereof gives the association a right in its sound 
discretion, to pump underground vrater for irriga¬ 
tion and drainage purposes, the association may 
pump water from land without limiting itself to the 
quantity necessary for drainage, as long as no moie 
water is pumped than is needed for irrigation pur¬ 
poses 

The terms of an irrigation company’s agreement 
as to priority of water rights shall be given effect, 
and will not be modified by any recitals in the 
contract which would have the effect of nullifying 
the agreement,nor will any distinction be made 
between seepage water and other water of a natural 
stream in determining the irrigation companies’ 
rights under the contract ®3 A contract reserving 
to landowners becoming members of a mutual water 
users association all of their vested right to the use 
of water for irrigation means the use of water 
which IS equivalent to the river flow.®4 The right 
of a mutual water users’ association to furnish its 
members irrigation water consisting of commingled 
v/ater appropriated from normal flow of stream, 
stored water, and pump water, cannot be interfered 
with, where the association and its members had so 
construed the contract between them, for a long 
period of time as authorizing the commingling,®5 
even though the contract requires the association 
to give them service equal to the like service fur¬ 
nished the lands of other members, where such water 
IS uniformly furnished the other members ®® 

Approval by stockholders Stockholders of an ir¬ 
rigation company cannot attack a contract entered 
into by the company with respect to distribution of 
water, where after execution of the contract at¬ 
tacked, they approve a contract which provides for 
the protection of rights under the original con¬ 
tract,®'^ and where no action is taken for a long 


53. Anz—Gillespie Land & Irrig-a- 
tion Co v Hamilton, supra 

54. Anz—Gillespie Land & Irriga¬ 
tion Co V Hamilton, supra 

55- Anz—Gillespie Land & Irriga¬ 
tion Co V Hamilton, supra 

56 Idaho —Pioneer Irr I>ist v 

Stone, 130 P 382, 23 Idaho 344 

57- —^Halford Ditch Co v In¬ 

dependent Ditch Co, 159 P 860, 22 
KM 169 

58 Colo —^Kurtz v Reorganized 

Catlin Canal Co, 41 P 2d 239, 96 
Colo 227 

59- Anz—^Adams v Salt River Val¬ 
ley Water Users* Ass'n, 89 P 2d 
1060, 63 Anz 374 | 


60. Anz—^Adams v Salt River Val¬ 
ley Water Users* Ass'n, supra. 

61. Anz—^Adams v Salt River Val¬ 
ley Water Users* Ass'n, supra. 

62. Colo —^Las Animas Consol Ca¬ 
nal Co V Hmderlider, 68 P 2d 564, 
100 Colo 508 

Kormal Mgh water level 
Where contract between protective 
association composed primarily of 
littoral owners, and reservoir com¬ 
pany permitted reservoir company to 
maintain waters m lake to normal 
high water level the contract did not 
mean the highest level to which wa¬ 
ter naturally raised prior to con¬ 
tract for a sufficient length of time 
to make a mark but to the normal or 
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average height water reached at its 
highest stages during the years 
Idaho —^Payette Lakes Protective 
Ass’n V Lake Reservoir Co, 189 
P2d 1009, 68 Idaho 111 

63. Colo —Las Animas Consol Ca¬ 
nal Co V, Hmderlider, 68 P 2d 564, 
100 Colo 508 

64. Anz—^Adams v Salt River Val¬ 
ley Water Users* Ass’n, 89 P 2d 
1060, 53 Anz 374 

65 Anz—^Adams v Salt River Val¬ 
ley Water Users* Ass’n, supra 
66. Anz—^Adams v Salt River Val¬ 
ley Water Users’ Ass’n, supra 
l67. Colo—^Kurtz v Reorganized 

Catlin Canal Co, 41 P 2d 239, 96 
Colo 227. 
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period of time after execution of the contract at¬ 
tacked they may be barred by laches 

e. Conveyances 

A purchaser of a water company with notice, actual 
OP constructive, of prior contracts to furnish water is 
bound by such contracts, but an unacknowledged contract 
to furnish water is not record notice to the purchaser, 
although lateral ditches that can be seen constitute con¬ 
structive notice. 

A purchaser of a water company with notice, ac¬ 
tual or constructive, of prior contracts to furnish 
water is bound by such contracts An unacknowl¬ 
edged contract to furnish water is not record notice 
to the purchaser of its existence, even though filed 
in the registry,but lateral ditches that can be seen 
constitute constructive notice,*^^ and a corporation 
organized for the purpose of taking over an irriga¬ 
tion system is chargeable with knowledge of con¬ 
tracts for supply of water made by its predecessor 
A deed from the construction company to the op¬ 
erating company, under the Carey Act, conveys title 
to the operating company ,'^3 and where the works 
as soon as completed had been turned over to the 
operating company prior to the conveyance by deed, 
the operating company was the equitable owner of 
the system as trustee for the settlers and landowners 
within the project ^4 

f. Mortgages and Bonds 

An irrigation company may generally mortgage its 
property, but a construction company, under contract to 
deliver its property to purchasers of water rights after 
completion, can mortgage only subject to the contract, 
and the mortgagee takes no greater rights than the mort¬ 
gagor can transfei. 

An irrigation company may generally mortgage 
its property, *^5 but a construction company, under 
contract to deliver its property to purchasers of 
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water rights after completion, can mortgage only 
subject to the contract,*^® and the mortgagee takes 
no greater rights than the mortgagor can trans¬ 
ferThe mortgagee takes title subject to declara¬ 
tions of trust therein by the mortgagor in favor of 
subsequent vendees of water rights,^8 and subject to 
existing contracts with owners of water rights, 
but he does not thereby guarantee their perform¬ 
ance The mortgage, by its terms covering after- 
acquired property, covers lands sold by mortgagor 
and subsequently repurchased at foreclosure sale un¬ 
der the purchase money mortgage A purchaser at 
foreclosure of a mortgage on property of an in¬ 
corporated irrigation company acquires title to the 
property, subj‘ect to statutory reservations that the 
water still remains appurtenant to the lands of 
owners who had paid the water rates 82 

The fact that bonds of the corporation extend be¬ 
yond the present legally authorized period of its 
existence in no way affects their validity 83 An ir¬ 
rigation district may not set up as a defense to 
liability on its bonds the nonperformance by the pur¬ 
chaser of the conditions on which they were bought 
where it appears that the district, with knowledge 
of facts, waived performance 84 

§ 346. - Insolvency and Receivers, Re¬ 

organization, and Dissolution 

Irrigation and ditch companies may, when the cir¬ 
cumstances of the case warrant, be subject to receiver¬ 
ship, reorganization, and dissolution 

It is not mismanagement justifying appointment 
of receiver for the managing officer of a corpora¬ 
tion operating an irrigation system to fail to keep 
canals clean, where corporate funds for the purpose 
were not available and the canals, even in their 
present condition, were adequate,85 or for him 


68- Colo —Kurtz v. Reorganized 
Catlin Canal Co, supra 
68. Cal—^Hennci v. South Feather 
Land & Water Co , 170 P 1135, 177 
Cal 442 

Bights aciimred 

A water improvement district and 
city to which an irrigation company 
conveys its property take their re¬ 
spective rights subject to previous¬ 
ly acquired water rights of land- 
owners under contract, of which wa¬ 
ter rights the landowners cannot be 
deprived without reimbursement 
Tex—City of Wichita Falls v Brun¬ 
er, CivApp, 165 SW2d 480, er¬ 
ror refused 

70. Cal—^Henrici v. South Feather 
Land & Water Co, 170 P 1135, 177 
Cal 442 

71. Cal—^Henrici v South Feather 
Land & Water Co, supra. 


72. Or—In re Waters of Willow 
Creek, 236 P 487, 763, 119 Or 
165, rehearing denied 237 P 682, 
119 Or 155 and modified on other 
grounds 239 P 123, 119 Or 155 

73 Idaho—Big Wood Canal Co v 
Chapman, 263 P 45, 45 Idaho 380 

74 Idaho—^Big Wood Canal Co v 
Chapman, supra 

75 Colo —Oligarchy Ditch Co v 
Farm Inv. Co. 88 P 443, 40 Colo 
291 

67 C J p 1373 note 97 

76. Idaho —Childs v Neitzel, 141 
P 77, 26 Idaho 116 

77. Idaho—Childs v Neitzel, supra 

67 C J p 1373 note 99 

78 US —^Adamson v Black Rock 
Power & Irrigation Co, CCA 
Wash, 297 F 905, certiorari de- 

j nied 46 S Ct. 196, 266 US 630, 69 

I LEd 477, and appeal dismissed 
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46 set 196, 266 US 692, 69 L Ed. 
458 

79. Tex—^Dickinson v Dysart, Civ 
App, 237 SW 615 

80 Idaho—Childs v Neitzel. 141 P. 
77, 26 Idaho 116 

81 US —First Trust & Savings 
Bank v Bitter Root Valley Irr 
Co, DC Mont, 251 F 320 

82 Idaho —Hobbs v Twin Falls 
Canal Co, 133 P 899, 24 Idaho 380 

83. Ariz—Citrus Growers* Develop¬ 
ment Ass'n V Salt River Valley 
Water Users' Ass'n, 268 P 773, 34 
Ariz. 105 

67 C J p 1372 note 79 

84. US —Emmett Irr Dist v 

Thompson, Idaho, 253 P 316, 165 
CCA 98 

85. U S —Gila Water Co v Witbeck, 
C.CAAriz, 29 F2d 176. 
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to fail to develop acreage in a time of severe ag*- 
ncultural depression,S6 or for him to fail to re¬ 
finance the project, in the absence of evidence of 
bad faith or unreasonableness in management ^7 
Title to water flowing in the canals, constituting 
real property of the canal company, vests in the re¬ 
ceiver of such company The receiver has no 
right to repudiate a contract which has been execut¬ 
ed and under which rights have vested 

A water right appurtenant to land is not a claim 
against an insolvent irrigation company, within the 
meaning of a receivership statute requiring presenta¬ 
tion of claims after published notice to all claim¬ 
ants,®^ or within the meaning of a notice, in a 
leceivership proceeding ancillary to the foreclosure 
of a mortgage on an in igation system, to all persons 
ha\ing claims of any character and ordering them 
to intervene hJor will the owner of a water right, 
who IS not a party to proceedings foreclosing a 
mortgage of the irrigation company's property and 
placing the same in hands of a receiver, for sale, 
be affected by the receiver’s sale free of encum¬ 
brances and water rights A petitioner for re¬ 
ceivership of an irrigation company in the interest 
of minority stockholders, who alleges that a re¬ 
ceivership would remedy the depreciation of his 
property, cannot in the same proceedings claim dam¬ 
ages for a permanent depreciation of his land due 
to the company’s failure to supply water 

Reorganization, Under laws allowing reorganiza¬ 
tion by purchasers at foreclosure sale of property of 
the old corporation, a foreclosure sale of property 
of an irrigation corporation, which conforms to stat- 
titory requirements, wdl not be set aside on charges 
of fiaud, where the facts alleged are consistent 
with there being an entire absence of fraud,it not 
being sufficient to allege inadequacy of price paid at 
the sale, in absence of allegations of facts showing 
the price paid to have been the result of fraud, or 


to allege that stockholders refusing to pay assess¬ 
ments, thereby causing foreclosure, were them¬ 
selves bondholders requesting foreclosure and stock- 
holdcis in the new corporation purchasing at fore- 
closuie sale, in the absence of allegations denying 
that foreclosure was the act of a majority of bond¬ 
holders acting m good faith 
Dissolution An irrigation company organized as 
a private corporation may, under a statute, be de¬ 
clared to be dissolved for failure to comply with 
statutory requirements as to filing of annual re¬ 
ports®*^ On dissolution of a water company in 
which ownership of stock follows ownership of 
land, one who fails in suit to quiet title to the land 
has no nght to the liquidating dividend paid on ac¬ 
count of the stock ®8 

§ 347. Quasi-Public Corporations 

a. Definition and status of corporation 

as quasi-public 

b. Rights, powers, and duties 
c Forfeiture of charter 

a» Definition and Status of Corporation as 
Quasi-Public 

For purposes of exercising its regulatory powers, the 
state may restrict the definition of quasi-public corpora¬ 
tions to corporations organized for enumerated purposes, 
in which case an irrigation company, if outside the 
enumeration, is not a quasi-public corporation subject to 
regulation by public authority On the other hand, under 
various circumstances, irrigation companies have been 
held to be quasi-public corporations. 

For purposes of exercising its regulatory pow¬ 
ers, the state may restnet the definition of quasi- 
public corporations to corporations organized for 
enumerated purposes m which case an irrigation 
company, if outside the enumeration, is not a quasi- 
public corporation subject to regulation by public 
authority ®® A corporate status as quasi-public has 
been held to attach to a corporation which furnishes 
water to the public generally,^ even though it 


SS us —Gila Water Co v Wit- 
beck, supra. 

87 US —Gila Water Co v Witbeck, 
supra 

88 Tex —^Mudge v Hughes, Civ 
App, 212 SW 819 

89. Colo—Dickson v Dick, 151 P 
441, 69 Colo 583 

67 C J p 1374 note 17 

90. Tex —Edinburg Irr Co v Pa- 
schen, Civ App, 223 SW 329, 332, 
affirmed. Com App, 235 SW 1088 

67 C J p 1374 note 18 

91. Tex—Edinburg Irr Co v Led¬ 
better, Civ. App, 247 SW 835, 

modified on other grounds, Com I 
App, 286 SW 186. 


92. Tex—^Edinburg Irr Co v Pa- 
schen, Com App, 236 SW 1088 

67 C J p 1374 note 20 

93 Tex—Indiana Co-op Canal Co 
V Darling, Civ App, 185 SW 1039, 
1040 

67 C J p 1374 note 21 

94. Cal—Jones v Sierra Verdugo 
Water Co, 218 P 454, 63 Cal App 
264 

95. Cal—Jones v Sierra Verdugo 
Water Co , supra 

96 Cal—Jones v Sierra Verdugo 
Water Co, supra 

97. NM—State V Sunset Ditch Co, 
145 P2d 219, 48 NM. 17. 
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98. Cal —Capron v Montgomery, 
300 P 149, 114 Cal App 631, 

99. Da—State ex rel Coco v Riv¬ 
erside Irr Co, 76 So 216, 142 La 
10 

67 C J p 1375 note 33 
Possession of secondary franchise 
by irrigation company to be corpo¬ 
ration and to conduct business re¬ 
quiring no franchise from state does 
not maJie possessor a “public util¬ 
ity," or “public service corporation" 
or “quasi public corporation" 

La—State ex rel Coco v Riverside 
Irr Co, supra 

1. Cal —Samuel Edwards Associ¬ 
ates V. Railroad Commission of 
California. 235 P 647, 196 Cal 62 
67 C J p 1375 note 34 
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offers for public use only the surplus water in its 
ditches after supplying the needs of its stockhold¬ 
ers,^ or even though it limits the territory reached 
by Its service,2 and to corporations for promotion 
and construction of an irrigation system to be 
turned over to purchasers of water rights after 
its completion,4 even though its primary object is 
to make profits for its organizers ^ A canal com¬ 
pany organized to carry and distribute irrigation 
water is of the nature of a public service corpora¬ 
tion,® and a corpoiation organized to deliver water 
from a public stream to all landowners within a des¬ 
ignated territory applying and paying therefor, 
but which does not own, by appropriation or other¬ 
wise, the water it carries, is regarded as a quasi- 
public corporation under public duty to carry and 
deliver water to users who have the water rights 
by appropriation,*^ regardless of the ownership of 
stock in the company,® and no liability on its part 
can exist on the theory that it is under the same 
obligation as a common earner in respect to the wa¬ 
ter It undertakes to supply ® An irrigation company 
may be within the statutory definition of a public 
utility, even though it is privately owned,and 
managed for profit,has charged different rates to 
users,i2 and has never been regulated by the 
county boards,or itself uses for its own pur¬ 


poses most of the water which it furnishes,or 
has never intended to hold itself out as a public 
utility, provided the nature of the business car¬ 
ried on is that of a public utility.Nor does its 
status as a public utility depend on the validity of 
the title under which it holds its property.^® 

The fact that the irrigation company had pur¬ 
chased water nghts from a private npanan owner 
does not exempt the company from regulation as a 
quasi-public corporation, where it had been or¬ 
ganized under the irrigation statutes, and given the 
right of eminent domain Some courts hold that 
where the power of eminent domain is granted to 
the corporation, its status as a quasi-public cor¬ 
poration is fixed, regardless of whether it exercises 
the power or not In other junsdictions it is 
held that the status of an irrigation corporation as 
quasi-public is not fixed by declarations of the orig¬ 
inal appropriators of the water as to the purposes 
of the appropriation,^^ or by the mere posting of 
notices of appropnation by the company,20 or by 
the statement of purposes in the articles of incor¬ 
poration of the corporation formed by them,2i or 
by the mere grant of its chartered powers,^^ but 
that such status is established by organizing the 
corporation and proceeding to exercise the powers 
thus declared,23 and not until then,24 since, al- 


2. Or—^Baker City Mut Irr Co v 
Baker City, 113 P 9, 68 Or 306 

3. Or —Eldndge v Mill Ditch Co , 
177 P 939, 90 Or 590. 

Wash —State v Department of Pub¬ 
lic Works, 291 P 346, 168 Wash 
462 

4. Neb —Fenton v Tri-State Land 
Co. 131 NW. 1038, 89 Neb 479 

67 C J p 1375 note 37 

5. US —Brown v Portneuf-Marsh 

Valley Irr Co, DC Idaho, 299 F 
338, modified on other grounds 5 
F2d 896, certiorari denied 46 S 
Ct 204, 270 US 637, 70 L Ed 

773, and affirmed 47 S Ct 692, 274 
US 630, 71 LEd 1243 

e. US—U S V Tilley, CCANeb, 
124 P 2d 850, certiorari denied 
Scott V U. S, 67 set 1281, 316 
US 691, 86 LEd 1762 

7. Ariz—Olsen v Union Canal & Ir¬ 
rigation Co, 119 P2d 669, 58 Ariz 
306 

Neb—^Paught v Platte Val Public 
Power & Irr Dist, 61 NW2d 263, 
165 Neb 141. 

Ariz —^Whiting v Lyman Water Co , 
124 P2d 316, 59 Anz 121, affiim- 
ed 129 P 2d 995, 59 Anz 458 

67 C J. p 1375 note 39 

Held a anasi-pubUc caxrler 

Colo —City and County of Denver 
V Brown, 138 P 44, 56 Colo 216 

67 CJ. p 1375 note 39 [a]—10 CJ 
p 51 note 61 [a]. 


8. Anz—^W’’hit 2 ng v Lyman Water 
Co, 124 P2d 316, 69 Anz 121, 
affirmed 129 P 2d 995, 69 Anz 458 
—Olsen V Union Canal & Irriga¬ 
tion Co , 119 P 2d 669, 68 Anz 306 

9 Colo — ^^Viight V Platte Valley 
Iir Co, 61 P 603, 27 Colo 322. 

10 C J p 51 note 61. 

10. Cal—Baldwin v Railroad Com¬ 
mission of California, 275 P 426, 
206 Cal 581 

11. Mont—Canyon Creek Irr Dist 
V Martin, 169 P 418, 52 Mont 339 

Payment of diyidends 

Out of its surplus profits dividends 
may be paid to its stockholders in 
the same manner as other public 
service corporations 
Anz—Olsen v Union Canal & Irriga¬ 
tion Co, 119 P2d 569, 68 Anz. 306. 

12. Wash—State v Department of 

Public Works, 291 P. 346, 158 

Wash 462 

13- Cal —^Williamson v Railroad 
Commission, 222 P. 803, 193 Cal 
22 

14. Cal —^Williamson v Railroad 
Commission, supra. 

15. Wash—State v Department of 

Public Works, 291 P 346, 158 

Wash. 462 


Commission, 222 P 803, 193 Cal 
22 

17. Tex—^ALmencan Rio Grande 
Land & Irrigation Co v Mercedes 
Plantation Co , Civ App , 165 S W 
286, modified on other grounds^ 
Com App, 208 SW. 904, 

67 C J p 1376 note 47 

18. Tex —^American Rio Grande 
Land & Irr Co v Mercedes Plan¬ 
tation Co, Com App, 155 SW. 386 

67 C J. p 1375 note 48 

18- Cal —Brewer v Railroad Com¬ 
mission of California, 210 P 511, 
190 Cal 60, error dismissed 45 S. 
Ct 124, 266 US 641, 69 LEd 483 

20. Cal —Palmer v Railroad Com¬ 
mission of California, 138 P. 997, 
167 Cal. 163. 

21. Cal—Palmer v Railroad Com¬ 
mission of California, supra. 

67 C J p 1376 note 61. 

22. Cal—Brewer v Railroad Com¬ 
mission of California, 210 P. 511, 
190 Cal 60, error dismissed 45 S 
Ct 124, 266 US 641, 69 LEd. 483 

23. Cal—Williamson v Railroad 
Commission, 222 P 803, 193 Cal 22. 

67 C J. p 1376 note 63 

24. Cal —^McCullagh v State Rail¬ 
road Commission, 210 P 264, 190 
Cal 13 

67 C J p 1376 note 64. 


18. Cal —Williamson v. Railroad 
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though incorporated under the general laws as a 
public corporation, the stockholders of an irriga¬ 
tion ditch corporation may so limit operative policy 
as to convert their corporation into a private or 
mutual company.25 

h. Rights, Powers, and Duties 

A quasi-public irrigation company is charged with 
certain duties to the public by reason of the powers and 
privileges conferred on it, and it must exercise its rights 
and privileges fairly, equitably, and impartially as be- 
'tween its patrons. 

A quasi-public irrigation company is charged with 
certain duties to the public by reason of the pow¬ 
ers and privileges conferred on it, and it must 
exercise its rights and privileges, fairly, equitably, 
and impartially as between its patrons 26 Where 
3. corporation serves the general public indiscrim¬ 
inately instead of confining its service to its own 
stockholders its property cannot be taken and 
5old on execution,27 nor may the company trans¬ 
fer Its property without the approval of the pub¬ 
lic authority designated by statute applicable there¬ 
to 28 The rights and duties of a canal company 
of the nature of a public service corporation are 
modified by the nature of its functions, although 
It cannot serve the public generally, but only the 
occupiers of land lying under its ditch 29 

Conveyance of a particular tract of land within 
a distnct of an improvement company organized 
to supply mutual water service vests in the pur¬ 
chaser, not only the title to the land, but also the 
right to use water appurtenant thereto, and to 
have It delivered to him by the company.30 

Issuance of bonds Negotiable bonds, executed 
hy a quasi-public district improvement company 
formed to supply mutual water service by landown¬ 
ers who unanimously adopt a resolution authoriz¬ 


ing issuance of bonds, are not invalid because the 
landowners may have failed to employ an engineer 
to investigate the advisability and cost of the pro¬ 
posed construction as required by statute, prior to 
adoption of the resolution, since the landowners by 
their unammous action wsuve any right to such 
protection,21 and are estopped to deny the validity 
of the bonds which are purchased in good faith 
and without knowledge of any irrigulanty 22 iSTe- 
gotiable bonds issued with a recital that the stat¬ 
utory provisions authorizing their issuance have 
been fully complied with renders them valid in 
the hands of a holder in due course, even though 
there may have been some irregularity m cx)mpli- 
ance with the statute 23 Where the statute un¬ 
der which the company is organized, confers a 
right to a hen for any indebtedness of the company, 
even though a negotiable bond may be invalid due 
to an irregularity in its issuance, the lien of the 
holder of the negotiable bond would be affected 
only to the extent of the difference between what 
the holder paid for the bond and its face value 34 
Negotiable bonds of the company have priority over 
a subsequent mortgage, since the mortgagee takes 
with constructive notice of the records of the 
county wherein the land is located, which discloses 
the hen created by the bonds 25 A tax sale of 
land within a district of an improvement company 
does not discharge the lands from hens of pnor ne¬ 
gotiable bonds issued by the company 26 

c. Forfeiture of Charter 

Where a quasi-public water company has forfeited Its 
charter, those who continue its management as trustees 
are trustees to continue the public use to which the wa¬ 
ters had been dedicated, in the absence of evidence show¬ 
ing a revocation of the dedication with consent of all 
the beneficiaries of such use. A public service commls- 


25. Colo—^Billings Ditch Co v In¬ 
dustrial Commission, 253 P 2d 
1058, 127 Colo 69 

26 Tex—Garwood Irr Co v Wil¬ 
liams, CivApp, 243 SW2d 453, 
error refused no reversible error 
Supervision and regulation of 
Corporation generally see Corpora¬ 
tions §§ 982-992 

Public utilities see Public Utilities 
§§ 10-12 

Subject to z^gulation 

Irrigation companies being quasi- 
public carriers are at all times sub¬ 
ject to regulations prescribed by the 
legislature 

Wash—Prescott Irr Co v Flathers, 
55 P. 636, 20 Wash 464 

27. Neb —Sherman County Irr, etc , 
Co V Drake, 91 N.W. 612, 65 Neb 
699. 


, 28 Cal —Baldwin v Railroad Com¬ 
mission of California, 275 P 425, 
206 Cal 581 

29. US—U S v Tilley, CCANeb, 
124 P2d 850, certiorari denied 
Scott V U S, 67 set 1281, 316 
US 691, 86 LEd 1762 

30. Or—Nelson v McAllister Dis¬ 
trict Improvement Co, 62 P 2d 950, 
155 Or 96 

31. Or—^Nelson v McAllister Dis¬ 
tract Improvement Co, supra 

32. Or—^Nelson v McAllister Dis¬ 
trict Improvement Co, supra, 

33. Or—^Nelson v McAllister Dis¬ 
trict Improvement Co, supra 

Defense of Irregulanty not available 
Negotiable bonds in hands of hold¬ 
er in due course who purchased be¬ 
fore maturity were not subject to 
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defense that they were irregularly 
issued because landowners did not 
engage engineer to investigate ad¬ 
visability and cost of proposed con¬ 
struction before issuing bonds. 

Or—Nelson v McAllister District 
Improvement Co, supra. 

Ibedtals held equivalent to war¬ 
ranty that everything necessary by 
law to make bonds legal and bind¬ 
ing existed 

Or—^Nelson v. McAllister District 
Improvement Co, supra. 

34. Or —^Nelson v McAllister Dis¬ 
trict Improvement Co, supra. 

35. Or—^Nelson v McAllister Dis¬ 
trict Improvement Co, supra. 

36. Or—^Nelson v McAllister Dis¬ 
trict Improvement Co., supra. 
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or quasi-pubhc nature 

Where a quasi-public water company has for¬ 
feited Its charter, those who continue its manage¬ 
ment as trustees are trustees to continue the pub¬ 
lic use to which the waters had been dedicated, in 
the absence of evidence showing a revocation of 
the dedication with consent of all the beneficia- 
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ries of such use.S^ A public service commission 
having junsdiction to cancel a franchise may do 
so where the franchise is terminable for breach 
of condition, notwithstanding that the franchise 
owner is not a public service corporation, where m 
the exercise of its functions it acts in a public 
or quasi-public nature 38 


D. IRRIGATION WORKS, AND RIGHTS APPURTENANT THERETO 


§ 348. Acquisition of Water Rights 
a By legfislative grant 
b By appropriation 

c. By prescription, contract, or purchase 
a. By Legislative Grant 

A company or Irrigation district may acquire water 
rights by legislative grant, but the rights acquired are 
subject to statutory provisions with respect to prior 
appropriations, and to the rights of riparian owners 

Water or water rights required for the mainte¬ 
nance of an irngation project may be acquired by 
the irrigation distnct or company by legislative 
grant but, under the act of congress recog¬ 
nizing and protecting pnor appropnators under 
state laws, the grant, to be effective as against sub¬ 
sequent appropnators of the same water, must be 
followed by an actual appropriation and application 
of the waters to a beneficial use prior to the other 
appropriations.^® Such grant, although operative 
to convey rights in streams on public lands, does 
not operate as a conveyance to the grantee of a 
right to control or manage waters anywhere within 
the junsdiction in disregard of the rights of in¬ 
dividual claimants,^^ and it does not, of itself, con¬ 


vey any pnvately owned rights,but such rights 
must still be acquired from the npanan proprietors 
by purchase or condemnation.^^ 

b. By Appropnation 

An irrigation district or company may acquire a 
water supply by appropriation under the same rules 
which govern appropriation by private persons, and may, 
under statutes, have rights appurtenant to particular land 
transferred to other lands, subject to constitutional and 
statutory limitations and outstanding rights. 

An irrigation district or company may acquire 
a water supply for its purposes by a lawful ap¬ 
propriation of streams on the public domain, under 
the rules which govern appropnations by private 
persons,^^ and may, under the statute, have rights 
appurtenant to particular land transferred to other 
lands, subject to constitutional and statutory lim¬ 
itations,^® and to the existing rights of pnor ap- 
propnators/*^ or other rights outstanding ^3 

Seepage waters from constructed works Under 
a statute seepage water from ^'constructed works,'' 
for which public waters have been appropnated, is 
also subject to appropriation, in the first instance, 
by the owner of the works if he appropriates with- 


37. Cal —Samuel Edwards Associ¬ 
ates V Railroad Commission of 
California, 235 P 647, i96 Cal 62 

Corporations generally see Corpora¬ 
tions §§ 1694-1726 

Administration of corporation gener¬ 
ally after dissolution by persons 
acting as trustees see Corporations 
§§ 1746-1747 

38. U S —Public Service Commis¬ 
sion of Puerto Rico v Havemeyer, 
Puerto Rico, 56 SCt 360, 296 US 
506, 80 ZiEd 357, rehearing denied 
66 set 496, 297 US 727, 80 LEd 
1010 

Gancellatloii of franchise held vaUd 

tJ S —^Public Service Commission of 
Puerto Rico v Havemeyer, supra 

Evidence held to support finding 
that owner of franchise for diver¬ 
sion of water from lake for purpose 
of irrigation knowingly permitted 
artificial dam to exist and raise lev¬ 
el of lake, and to authorize public 

94 C. J S —25 


service commission to institute pro¬ 
ceedings against franchise owner 
Havemeyer v Public Service 
Commission of Puerto Rico, CCA 
Puerto Rico, 74 F 2d 637, reversed 
on other grounds 56 SCt 360, 296 
U S B06, 80 Li Ed 367, rehearing 
denied 66 SCt 496, 297 US 727, 
so LEd 1010 

39. Tex —^Mud Creek Irr, etc , Co 

V Vivian, 11 SW 1078, 74 Tex 
170 

Condemnation see Eminent Pomain 
§ 47 

Appropriation of public waters gen¬ 
erally see supra §§ 15T-205. 

40. Colo —^Platte Water Co v 
Northern Colorado Irr Co , 21 P 
711, 712, 12 Colo 625. 

67 C J. p 1376 note 63 

41. Utah—-Munroe v Ivie, 2 Utah 
535 

42. Tex —Mud Creek Irr , etc , Co 

V Vivian, 11 SW 1078, 74 Tex 
170. 


43. Tex—Mud Creek Irr, etc, Co. 

V Vivian, supra. 

44- N M —^Albuquerque Land, etc , 
Co V. Gutierrez, 61 P 357, 10 N 
M 177, affirmed 23 SCt. 338, 18S 
US 646, 47 LEd 588 
67 C J p 1376 note 68 
Appropriation of waters on public 
lands generally see supra S§ 167- 
205. 

45. Or—^In re Willow Creek, 144 P 
505, 146 P 475, 74 Or 592. 

67 C J. p 1377 note 69 

46. NM—^Young & Norton v Hin- 
derlider, 110 P 1046, 15 NM 666 

67 C J p 1377 note 70 

47. Colo —Colorado Land, etc , Co 

V Rocky Ford Canal, etc, Co, 34 
F 680, 3 ColoApp 645 

48. Or—^In re Waters of Willow 
Creek, 237 P 682, 236 P 487, 239 
P 123, 119 Or 155 

67 C J p 1377 note 72, 
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in one year after completion of the works,and, 
if not, then by anyone desinng to appropriate, on 
payment of charges for storage and carnage, pro¬ 
vided the seepage water can be traced to the own¬ 
er's works and reservoirs and ditches are '‘con¬ 
structed works” within the meaning of this stat¬ 
utory rule.^i 

Return waters In accord with general princi¬ 
ples with respect to return waters discussed su¬ 
pra § 185, and abandonment, discussed supra § 193, 
the owner of an irrigation project has an interest 
in appropnative nghts to the extent of obtaining 
the fullest use for the project and may retain 
control over the "water until abandonment,but 
when return flows are abandoned, they become 
subject to appropnation downstream and are no 
longer subject to control for further use in the 
project 

Storage and ducct irngationj priorities An ap¬ 
propnation may be for water storage or for direct 
irrigation,statutes m some states providing for 
pnmary reservoir permits which do not include 
the right to divert and use the stored water,55 
and secondary permits for its use in direct irn- 
gation 56 Where the owners of the reservoir site 
are themselves the appropriators and utilize the 
site for the purpose of effecting the appropriation, 
they have dedicated it to that purpose and it be¬ 


comes an integral part of the water right, and is 
included in a deed conveying land and water nghts 
appurtenant thereto 57 Rights as between con¬ 
flicting claimants are determined by pnority of 
appropriation,5s and the appropnation of water by 
an irrigation corporation follows the same general 
rule as to the pnority of nght, as though the ap¬ 
propriation was made by an individual 59 An own¬ 
er who establishes an appropnation for direct ir¬ 
rigation prior in time to an appropnation for stor¬ 
age IS entitled to direct irngation to the extent 
of his appropnation without diversion for storage,59 
and one who seeks to enforce an alleged nght to 
have the waters diverted to storage as against an 
appropriator for direct irrigation must establish 
the prionty of his appropnation 5^ He cannot do 
so by showing a custom dividing the year into di¬ 
rect irngation and storage seasons m conflict with 
statutory^ provisions,52 or by proving an agreement 
of other appropnators for a division of the year in 
accoi dance with such alleged custom 53 A subse¬ 
quent appropriator may, however, store waters not 
used by the prior appropriator for direct irriga¬ 
tion 

When the owners of upper and lower reservoirs 
are entitled to particular shares of the water of a 
stream, they may determine by agreement the meth¬ 
ods of diversion to be used 55 


49 NM—Vanderwork v Hewes, 
no P 667, 15 NM 439 

50 N M —Vanderwork v Hewes, 
supia 

51. NM—^Vanderwork v Hewes, 
supra 

52. U S —State of Nebraska v State 
of Wyoming-, Neb & Wyo, 65 S 
Ct 1332, 325 US 589, 89 LHd 
1816 

53. U S —State of Nebraska v State 
of Wyoming, supra 

54. Colo —Comstock v Larimer & 

Weld Reservoir Co, 145 P 700, 68 
Colo 186, Ann Cas 1916A 416— 

South Platte Ditch Co v Larimer 
& Weld Reservoir Co, 145 P 707, 
58 Colo 185. 

56. Or—Cookinham v Lewis, 114 
P 88, 115 P 342, 58 Or 484 

56. Or—Cookinham v Lewis, supra. 

57. U S —Oscarson v Norton, C C 
A Mont, 39 P 2d 610. 

58- Colo —Comstock v Larimer & 
Weld Reseivoir Co, 145 P 700, 68 
Colo 186, AnnCasl916A 416— 
South Platte Ditch Co v Lari¬ 
mer & Weld Reservoir Co, 146 
P 707, 58 Colo 185 
Bights of appropriator 

One constructmg reservoir under 
state engineer’s permit downstream 


from point of diversion of water bj** 
holder of prior right to use thereof, 
was entitled to store m such reser¬ 
voir annually only amount of water 
which could be put to beneficial use 
in irrigation of quantity of land 
for irrigation of which he had cer¬ 
tificate of water storage nght from 
state water board, less amount of 
land which he had abandoned right 
to irrigate by non-use of water, with 
sulScient margin to take care of 
noimal storage and tiansportation 
losses, where flow of stream was suf¬ 
ficiently constant to obviate neces¬ 
sity for carrying over a reserve 
against a dry year, water impound¬ 
ed in reservoir, constructed under 
permit from state engineer for stor¬ 
age of quantity of water limited by 
state water board’s water storage 
nght certificate, must not be used 
on lands having only stream flow 
light, and any water so used must 
be charged against such right 
I Or—Tudor v Jaca, 164 P 2d 680 
178 Or, 126, rehearing denied 165 
P2d 770, 178 Or 126 

59. Or —In re Hood River, 227 P 
1065, 114 Or 112, error dismissed 
47 set 245, 273 US 647, 71 L 
Ed 821 

60 Colo—Comstock v Larimer & 
Weld Reservoir Co, 145 P 700, 58 j 
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Colo 186, Ann Cas 1916A 416— 
South Platte Ditch Co v Larimer 
& Weld Reservoir Co, 145 P 707, 
58 Colo 185 

61. Colo —Comstock v Larimer & 

Weld Reservoir Co, 145 P 700, 58 
Colo 186, AnnCasl916A 416— 

South Platte Ditch Co v Larimer 
& Weld Reservoir Co, 145 P 707, 
68 Colo 185 

62. Colo —Comstock v Larimer & 

Weld Reservoir Co, 146 P 700, 68 
Colo 186, AnnCasl916A 416— 

South Platte Ditch Co v Larimer 
& Weld Reservoir Co, 145 P 707, 
58 Colo 185 

[ 63 Colo —Comstock v Larimer & 
Weld Reservoir Co, 145 P 700, 58 
Colo 186, AnnCasl916A 416— 

South Platte Ditch Co v Larimer 
& Weld Reservoir Co, 145 P 707, 
68 Colo 185 

64. Idaho—^Knutson v Huggins, 116 
P2d 421, 62 Idaho 662 
Flood and winter flow waters 
Idaho—Knutson v Huggins, supra 

65 Utah—^Watson v Deseret Irr 
Co, 169 P2d 793, 110 Utah 78 
Agreement construed 
Where agreement provided that 
river commissioners should after 
January 1st of each year release 
from upper storage reservoir for 
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When water has been diverted from a stream and 
stored in a reservoir it is no longer “public water” 
but IS the property of the appropnator, impressed 
with a public trust to apply it to beneficial use 
If the reservoir ov/ner owns land subject to irriga¬ 
tion from the reservoir, he may apply it to his own 
land, or sell it to others, or both, according to the 
pnonty of their applications,®'^ but he may not 
waste water, or withhold it from persons who 
make application to rent it 

Proceedings to effect appropriation. Under a 
statute providing for pnmary permits for storage 
of water in reservoirs and secondary permits for 
use of specified portions of the stored water of ap¬ 
plicant's land, the use of water on particular lands, 
not Its promiscuous sale, is the ultimate purpose, 
and an appropnation of water for irrigation pur¬ 
poses cannot be made except under a permit for 
which application must be made*^® A reservoir 
company may supply water to lands not originally 
included in the reservoir project provided the to¬ 
tal of lands to be supplied does not exceed the 
total permitted by its permits Junsdiction of 
the application and proceedings thereunder are reg¬ 
ulated by statute, and must conform thereto The 
issue under such an application involves the pub¬ 
lic interest, and not merely the pnvate interests of 
applicantJ3 The power of the governmental en- 
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gineer to reject an application as being contrary 
to the public interest is not limited to cases in which 
the project is shown to be a menace to the pub¬ 
lic health,74 consideration may and should be 
given to such questions as the soundness of the 
enterprise, the availability of unappropriated wa¬ 
ter and its sufficiency in volume to serve adequate¬ 
ly the proposed district, the proposed cost of the 
service per acre, and the uses to which the water 
IS to be put As between rival groups of appli¬ 
cants, the decision is therefore based, not on pri¬ 
ority in the filing of applications, but on their 
comparative merit m view of these questions of 
public interest involved.'^® The fact that one group 
consists of the settlers who are to use the water 
should be given consideration, but it is not con¬ 
trolling if other circumstances favonng the pub¬ 
lic interest, exist,'^'^ the question being, where the 
application is for a primary reservoir permit, which 
group IS the better able to carry out plans for the 
reclamation of desert lands, both public and pri¬ 
vate 

c. By Prescription, Contract, or Purchase 

An irrigation company may acquire water rights by 
prescription, contract, or purchase 

An irrigation district or company may acquire 


transmission to lower reservoir so 
much of water accumulated from 
storage filings as was necessary to 
satisfy priority of lower reservoir 
awarded under prior decree without 
jeopardizing water allocated to up¬ 
per reservoir under such decree, and 
that if more water reached low er 
reservoir than had been awarded it 
under decree, upper reservoir should 
receive credit therefor the following 
year, upper reservoir could not get 
credit for any of water which was 
stored in lower reservoir because 
upper reservoir was filled up to its 
allowable storage capacity at time of 
storage in lower reservoir 
Utah—^Watson v Deseret Irr Co, 
supra 

66. Idaho —^Washington County Irr 
Dist V Talboy, 43 P 2d 943, 55 
Idaho 882 

67. Idaho—^Washington County Irr 
Dist V Talboy, supra. 

68 Idaho—^Washingrton County Irr 
Dist V Talboy, supra. 

69. Or —Cookinham v Lewis, 115 
P 342, 114 P 88, 68 Or 484 

70. Or—Cookinham v. Lewis, supra 
Descrlptioii of lands to be irrigated 

(1) Under statute providing for 
permit for construction of reservoirs 
and storage of water, permit need 


not incorporate description of land 
to be irrigated 

Wyo—^Anderson v Wyoming Devel¬ 
opment Co, 154 P2d 318, 60 Wyo 
417 

(2) A reservoir is not a ''distribut¬ 
ing work” within statute requiring 
application for permit for construc¬ 
tion of ditch, canal, or other dis- 
tiibutmg work to incorporate de¬ 
scription of land to be irrigated 
Wyo—Anderson v Wyoming Devel¬ 
opment Co, supra 
Description of works 

Land development company which 
WELS granted a permit to construct 
a reservoir in which to store water, 
was entitled to dig channels between 
basins m the reservoir so as to util¬ 
ize all the water therein, whether 
such channels were shown on maps 
filed with application for permit or 
not 

Wyo —Laramie Rivers Co v Le 
Vasseur, 202 P 2d 680, 65 Wyo 
414 

71. Wyo —^Anderson v Wyoming 
Development Co, 154 P 2d 318, 60 
Wyo 417 

72. NM—Toung & Norton v Hin- 
derlider, 110 P 1046, 15 NM, 666 

67 C J p 1378 note 89 
Notice of lapse of apphcatlons 

Where no assignments or trans¬ 
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fers of irrigation district's applica¬ 
tions to state engineer for appro¬ 
priation of water from creek were 
filed in his office and district did 
not follow statutory procedure for 
its dissolution after its directors de¬ 
cided to discontinue business, state 
engineer properly mailed to district 
notices of time for filing proof of 
construction work and of lapse of 
applications for failure to file such 
proof, though county had notified 
him that county owned most of lands 
for which applications were made by 
virtue of tax sales and hence trial 
court erred in finding that engineer 
had failed to give legal notice of 
final proof and lapsing of applica¬ 
tions 

Utah—Duchesne County v Hum- 
pherys, 148 P 2d 338, 106 Utah 332 

73. NM—Young & Norton v Hin- 
derlider, 110 P 1046, 15 N M 666 

74. Or —Cookinham v. Lewis, 114 
P 88, 115 P 342, 58 Or 484 

67 C J p 1378 note 91. 

75. NM—Toung & Norton v. Hm- 
derlider, 110 P 1045, 15 NM. 666 

76 Or—Cookinham v Lewis, 115 
P 342, 114 P 88, 68 Or 484 
77. NM—^Toung & Norton v Hin- 
derlider, 110 P 1045, 16 NM. 666 

73. Or —Cookinham v Lewis, 115 
P 342, 114 P 88, 58 Or. 484. 
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water rights by prescription,'^® in which case a tak¬ 
ing under claim of right, not merely a taking, 
must be proved;®® or it may acquire such rights 
by contract®^ or by purchase,®® subject to consti¬ 
tutional or statutory limitations on the authority 
to purchase,®® and to the terms of the deed,®^ 
and to rights already existing in others than the 
grantor or grantors.®^ 

§ 349. Rights of Way 
a. Acquisition 
b Title and rights acquired 
c. Forfeiture 

a. Acqaisition 

(1) Over public lands of the United 

States 

(2) Over lands of state and county 

(3) Over pnvate lands 

(1) Over Public Lands of the United States 

Under an act of congress a right of way over public 
lands of the United States may be acquired for irriga¬ 
tion purposes, and the grant is operative against the 
United States and persons acquiring rights in, or title to, 
the land after a right of way has been taken. 

Under an act of congress, and for uses enumer¬ 
ated in the act, irrigation and ditch companies may 
acquire a right of way through the public lands 
and reservations of the United States,®® including 
Indian reservations, as considered in Indians § 33 
This grant is operative against the United States 


and persons acquiring rights in, or title to, land 
after a right of way has been taken,especially 
in the case of a homestead entry made subject to 
such rights of way,®® but a right of way cannot 
be acquired over land formerly a part of the pub¬ 
lic domain but which had passed into private own¬ 
ership at the time of locating the proposed ditch, 
canal, or reservoir, and of the approval of the 
map therefor,®® unless the act of congress under 
which private ownership was acquired reserved a 
right of way for ditches or canals constructed by 
the authonty of the United States without reference 
to the time of such construction,®® or unless the 
privately owned land is subsequently forfeited to 
the United States A right of way cannot be 
acquired under the act for a purpose not enumer¬ 
ated®® or implied,®® or for a purpose enumerated 
in the statute but fraudulently omitted from the 
application therefor,®^ nor is a person, under the 
law, entitled to an easement over any public lands 
for a reservoir, ditch, or canal, used in connection 
with water rights until he has first acquired a vest¬ 
ed and accrued water right ®® 

Statutory proceedings to acquire. Proceedings 
before the land office to acquire a nght of way for 
irngation purposes must follow strictly the re¬ 
quirements of the act of congress,®® although a 
canal company may acquire a nght of way by com¬ 
plying with the statutory procedure after the actual 
construction of its canal ®'^ An application must be 
made and filed,®® and in his application applicant 


79. Cal—^Arroyo Ditch & Water Co. 
V Baldwin, 100 P 874, 155 Cal 280 
Rig'lit to have waters stored in 

a partioular reservoir may be ac¬ 
quired by prescription 
Colo—Haines v Marshall, 185 P 
651, 67 Colo 28 

80. Tex—Lakeside Irr Co v Elirby, 
ClvApp, 166 S W 71S. 

81. Utah—Bast Mill Creek Water 
Co V Salt Lake City, 159 P 2d 863, 
108 Utah 316 

67 C J p 1378 note 98 
Contract construed as to amount of 
supply promised 

Utah—^East Mill Creek Water Co v 
Salt Lake City, supra 

82. I Idaho.—-Beecher v Cassia Creek 
Irr Co, 164 P 2d 607, 66 Idaho 1 

67 C J p 1378 note 99 
Exclxang'e for stock 

An irrigation company may ac¬ 
quire water rights in exchange for 
stock 

Utah—^Prandsen v. Piute Reservoir 
& Irrigation Co, 148 P 2d 804, 106 
Utah 378 

83. U.S—Imperial Water Co, No. 6 


V Holabird, Cal, 197 P. 4, 116 
CCA 526, 

67 C J p 1378 note 1 

84. Colo—Terrace Irr Dist v, Brai- 
den, 19 P 2d 766, 92 Colo 292 

67 C J p 1378 note 2 

85. Idaho—Nampa & Meridian Irr 
Dist V Briggs, 147 P. 75, 27 Idaho 
84 

67 C J p 1378 note 3 

86. U S —^Utah Power, etc Co v 
U S, Utah, 37 S Ct 387, 243 US 
389, 67 LEd 791 

Rights of way for ditches, canals, or 
other works of appropriators of 
public waters generally see supra 
§ 192 

87- Colo —^Farmers’ High Line Can¬ 
al, etc, Co V. Moon, 46 P 437, 22 
Colo 660 

1 67 C J p 1378 note 8. 

88. Idaho —Uhrig v Crane Creek 
Irr Dist, 260 P. 428, 44 Idaho 779 

89- Colo—^Nippel v. Porker, 66 P 
677. 26 Colo 74 

67 C J p 1379 note 10 

90. US—U S V Van Horn, DC 
Colo, 197 P 611 

67 C J p 1379 note 11. 
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J 91. US —Maffet v. Qume, C C Or , 
95 P 199 

67 CJ p 1379 note 12 

92. U S —^Kern River Co v U S, 

I Cal, 42 set 60, 257 US 147, 66 

LEd 175 

i 67 C J p 1379 note 13 

93. Idaho —Crane Palls Power & Ir¬ 
rigation Co V Snake River Irriga¬ 
tion Co, 133 P 655, 24 Idaho 63 

67 G J p 1379 note 14 

94. US —U S V Kern River Co, 
CCACal, 264 P 412, modified on 
other grounds 42SCt 60, 257 U 
S 147, 66 LEd 175 

95. Utah—^Nielson v Sandberg, 141 
P 2d 696, 105 Utah 93 

67 C J p 1379 note 16 

96- U S —S V Kern River Co, 
CCACal, 264 P 412, modified on 
other grounds 42 S Ct 60, 267 U 
S 147, 66 LEd 175 

NM—U S. V Lee, 110 P 607, 15 
NM 382 

97. Ariz —Clausen v Salt River 
Valley Water Users’ Ass’n, 123 P 
2d 172, 69 Ariz 11. 

98. U S —S V. Kem River Co, 
CCACal, 264 P 412, modified on 
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must truthfully declare the purpose for which the 
nght of way is to be used,^® and, within twelve 
months after government survey of the land, must 
file maps of his location for the approval of the 
secretary of the interior ^ However, the act con¬ 
templates the granting of rights of way over land 
not yet surveyed and for which maps, although 
filed, cannot be approved until after survey The 
grant becomes fixed, so far as the right of way is 
concerned, on the construction of the ditch or ca¬ 
nal, the approval of the secretary afterward being 
in the nature of a confirmation of the grant and a 
completion of the record title,^ but the construction 
must be completed before title to the right of way 
vests,3 and, where applicant is a corporation, the 
acts taken under the statute to conform there¬ 
with must be the acts of the corpoiation, not of the 
sole stockholder therein ^ On approval by the sec¬ 
retary, the maps relate back, as against interven¬ 
ing claims, to the date of filing in the local land 
office ® The claim to right of way is defeated by 
withdrawal of land from entry before filing of ap¬ 
plication, or, in the case of unsurveyed lands, be¬ 
fore construction is completed,® or, in the case of 
surveyed lands, by refusal of the secretary of the 
interior to approve*^ Under other sections of the 
acts of congress, pnor appropnators of water whose 
water rights have vested under local customs, laws, 
and decisions of court, and who have constructed 
ditches and canals to carry the water, are protected, 
and their right of way is acknowledged and con¬ 
firmed,® even though their map on file at the land 
office has not been approved,^ their title in such 
case being based, not on a grant from the federal 
government, but on recognition of a right vested 
and accrued under state laws,^® but canals and 
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ditches must have been constructed and in use to 
give the owner protection under those sections of 
the act against a subsequent entrymanA^ The Unit¬ 
ed States may maintain a suit to set aside a grantee^'s 
title on the ground of fraud in its procurement 

Effect of abandonment of proceedings. Proceed¬ 
ings to acquire such nght of way abandoned be¬ 
fore final action taken by the land office thereon 
give applicant no rights enforceable against a 
homestead entryman who subsequently enters and 
occupies,nor may such applicant claim a nght 
under a grant by earlier homestead claimants who 
have since abandoned their entries, the land revert¬ 
ing to the United States but, if applicant, al¬ 
though failing to prosecute, actually appropnates 
and uses the water under a permit granted by the 
state, his mterest in the right of way, confirmed un¬ 
der those circumstances by another provision of 
the act of congress, is paramount, and the nghts 
of the homesteader under an entry subsequently 
made are junior and infenor 

(2) Over Lands of State and County 

A right of way over state or county lands may be 
acquired by legislative grant. 

A nght of way for irrigation purposes may be 
acquired over public land belonging to, and grant¬ 
ed by, a state, and such grant is operative as against 
the state and persons claiming nghts subsequently 
acquired from the state,and such grant may 
provide for rights of way for service ditches to 
lands of individual water users.^^ a nght of way 
over county lands may be acquired by legislative 
grant where the legislature in giving the lands 
to the county reserved the right to regulate their 
sale.^® Where irrigation ditches are constructed 


other grounds 42 S Ct 60, 257 U S 
147, 66 LEd 175 

99. U S —U S v. Kem River Co, 
supra. 

1. US —S. V. Kern River Co, 
supra 

NM—U S V Lee, 110 P 607, 15 
NM 382 

2. N M —S V Lee, supra 

67 C J p 1379 note 21 

3. US —U S. V Rickey Land, etc, 
Co, CCCal, 164 P 496 

4. Tex —Toyaho Creek Irr Co v 
Hutchins, 52 SW 101, 21 Tex Civ 
App 274 

6. Wyo—Johnson Irr Co v. Ivory, 
24 P2d 1053, 46 Wyo. 221. 

8. US —^U S V. Rickey Land, etc, 
Co, CCCal, 164 F. 496 

7. US —U S. V. Rickey Land, etc, 
Co, supra. 

right of way grant In prae- 


senti does not vest until approval 

of the application by the secretary " 

DC—U S ex rel Sierra Land & 
Water Co v Ickes, 84 F2d 228, 
231, 65 App DC 376, certiorari de¬ 
nied 57 set. 24, 299 US 662, 81 
LEd 414. 

8. Ariz—Gila Water Co v Green, 
232 P 1016, 27 Ariz 318, modified 
on other grounds on rehearing 241 
P 307, 29 Ariz 304 

Neb—Rasmussen v Blust, 122 NW 
862. 85 Neb 198, 133 Am S R 650 

9. Neb —^Rasmussen v Blust, supra. 

10. Neb—^Rasmussen v Blust, su¬ 
pra 

11. Neb—^Rasmussen v Blust, su¬ 
pra. 

12 . us—s V Kern River Co, 
CCACal, 264 F. 412, modified on 
other grounds 42 SCt, 60, 267 U. 
S 147, 66 LEd 175 

113. Neb.—^Rasmussen t. Blust, 120 
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NW. 184, 83 Neb 678. reversed on 
other grounds 122 NW 862, 85 
Neb 198, 133 Am S R 650 

14 Neb—Rasmussen v Blust, su¬ 
pra 

15. Neb—Rasmussen v Blust, 122 
NW 862, 85 Neb 198, 133 Am S 
R 650 

16. Idaho —^Idaho-Iowa Lateral & 
Reservoir Co v Fisher, 151 P. 998, 
27 Idaho 696 

Tex—Imperial Irr Co v Jayne, 138 
SW 676, 104 Tex. 395, AnnCas 
1914B 322 

17. Idaho—McElroy v Helmer, 222 
P. 290, 38 Idaho 327. 

Notice to purchaser of servient es¬ 
tate see Easements § 49 

67 C J p 1380 note 36 

18. Tex —Washington County v. 
Pendleton, Civ App, 178 S.W 979. 

67 C.J p 137 6 note 62 [aj 
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over state land without securing the nght to do 
so, only the state may complain 
Statutory gra7it to United States It has been 
held that, under a state statute granting rights 
of way over all state lands for ditches constructed 
by and under the authority of the United States 
and providing for reservation of such rights in 
all conveyances by the state, the United States 
has a right of way across lands granted to private 
persons by the state by patents containing such a res¬ 
ervation, although the ditches are to be construct¬ 
ed subsequent to the conveyance to the private 
person.20 It has been held, however, that in the 
absence of acceptance of the grant to the United 
States by act of congress or by construction of a 
ditch, prior to a conveyance by the state without 
reservation to a pnvate person, the rights of the 
private person are not subject to a right of way 
of the United States A statute granting such a 
right of way over the lands of a territory does 
not grant a nght of way over lands which never 
belonged to the territory but which were granted 
directly to the state 22 


(3) Over Private Lands 

A right of way over private lands may be acquired 
by consent, by purchase, by prescription, or by eminent 
domain 

Generally a right of ivay over pnvate lands can 
be acquired only by the consent of the owner, by 
eminent domain, or by prescription ^3 Such a nght 
of way may be acquired by purchase,subject to 
rights reserved to regulate the manner of its en¬ 
joyment,^5 and subject, in case of purchase from 
a consumer of the water, to the terms and condi¬ 
tions imposed m the deed as to the furnishing of 
water, as considered infra § 360 A right of way 
for irrigation purposes may be acquired by pre¬ 
scription, provided the essentials of a prescnp- 
tive title are proved,26 or by long continued use un¬ 
der claim of nght and expenditure of money with 
the acquiescence of the owner of land and other 
affirmative acts and conduct on the part of the 
owner amounting to estoppel, 2? or merely by tak¬ 
ing possession without interference by the owner 
of the land where the one who takes possession has 
a nght to take it by condemnation, 2 8 the fact that 


19. Idaho—Swan v Sproat, 209 P 
1070, 36 Idaho 75 

2a US—U S V Ide, CCAWyo, 
277 F 373, affirmed Ide v. U S , 44 
set 182, 263 US 497. 68 L Ed 
407 

21- US—U S. V. Prudon, CAOkl, 
172 F 2d 603 

22, U S —U S V Pruden, supra 

23, Utah —Nielson v Sandburg, 141 
P2d 69G, 105 Utah 93 

Axhitiary seizuxe 

Generally, no one can arbitral ily 
seize and use anothei’s ditch or in- 
teiest in a ditch 

Utah—^Nielson v Sandberg, supra 

24, Wash—^Hayward v Mason, 104 
P 139, 64 Wash 649. 

67 C J p 1380 note 39 
Znstonimeat insufficient as conveyance 
Where alleged contract of sale of 
an easement was executed in name of 
landowner by his son who was his at¬ 
torney and no power of attorney au¬ 
thorizing the son to bind landowner 
was shown and son was representing 
landowner only in capacity of an at¬ 
torney at law and not as an attorney 
in fact with power to execute instru¬ 
ments of conveyance, instrument al¬ 
legedly conveying easement to con¬ 
struct irrigation woiks to water dis¬ 
trict did not rise to dignity of a con¬ 
veyance 

Tex—Armstrong v Gaddis. 144 SW. 
2d 539, 136 Tex 680 

25. Idaho —City of Nampa v Nampa 
& Meridian Irr Dist, 116 P 979, 
19 Idaho 779. 

26. Cal —^Board of Directors of Tur¬ 


lock Irr Dist V Fair, 276 P 2d 
109, 128 CalApp2d 833—Board of 
Directors of Turlock Iir Dist v 
City of Ceres, 254 P 2d 907, 116 
Cal App 2d 824 
67 C J p 1380 note 42 
Interruption of possession 
Landownei's adveise possession of 
right of way over adjoining land for 
irrigation ditch was not interrupted 
by mere verbal protest of adjoining 
landowner, especially in view of stat¬ 
utory definitions of peaceable posses¬ 
sion and adverse possession 
Ariz—Conness v Pacific Coast Joint 
Stock Land Bank of San Francisco, 
50 P2d 888, 46 Ariz 338 
Adverse user not shown 
Where county* widened, deepened 
and cleaned drainage ditches without 
asserting right to ditches or water 
therein or acting adversely to origi¬ 
nal owners of such ditches, county 
did not establish easement by pre¬ 
scription to such ditches 
! Tex —Guelker v Hidalgo County Wa¬ 
ter Imp Dist No 6, Civ App, 269 
S W 2d 651, error refused no revers¬ 
ible erior 

Deviation m course of lateral ditch 
Slight temporary deviations from 
year to year, in course of a lateral 
irrigation ditch across a field, do not 
affect an easement therein, where 
lateral has followed substantially the 
same course for more than statutory 
period of ten years 

Neb—Clark v Meeker Ditch Co, 268 
NW 344, 131 Neb 606 
No right to prescription m drams ap¬ 
propriated to public use 
Where irrigation district had 

390 


adapted natural drains to provide 
land within its boundaries with irri¬ 
gation water and to maintain suffi¬ 
cient drainage channels to protect the 
land from injury from irrigation wa¬ 
ter, the drains had been appropriated 
to public use and upstream property 
owners whose irrigation waters were 
being discharged into drainage facili¬ 
ties could not, through the use of 
those facilities, obtain a prescriptive 
right to discharge irrigation waters 
into the drain without limitation — 
Provident Irr Dist v Cecil, 271 P 2d 
157, 126 Cal App 2d 13 
Surplus or waste irngatiou waters 

(1) An easement for drainage of 
waste waters from an irrigation ditch 
into a creek flowing through the land 
of another so as greatly to raise the 
natural level of such creek cannot be 
acquired until it has been freely exer¬ 
cised without material change under 
a claim of right for ten years 

Neb —Hagadone v Dawson County 
Irr Co, 285 NW 600, 136 Neb 
258 

(2) Plaintiffs' right to right of way 
by prescription across defendant's 
land for carrying off surplus or waste 
irrigation water was held not estab¬ 
lished under evidence in particular 
case 

Idaho—^Loosli v Heseman, 162 P.2d 
393, 66 Idaho 469 

27. Ariz—^Wedgworth v Wedg- 
worth, 181 P 962, 20 Anz 618 

28. Tex —Guelker v Hidalgo County 
Water Imp Dist. No 6, CivApp^, 
269 S W2d 651 

67 C J p 1380 note 44. 
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the use of the irrigation works was intermittent 
not defeating the easement right m such cases 29 
Further, such a light of way may be acquired 
by a partition decree, subject to a public easem-ent 
existing on the land of the servient estate,or 
by condemnation under the power of eminent do¬ 
main, if that procedure is authorized by the statute, 
subject only to constitutional limitations that the 
taking shall be for a public use, and to statutory 
limitation existing in some states that no improved 
or occupied land shall, without the written consent 
of the owner, be subjected to the burden of two or 
more irngating ditches where the same object can 
be practically attained by uniting them and con¬ 
veying all the water in one ditch A nght of 
way may not be acquired by implication as a w’ay 
of necessity if obtainable under the statute of emi¬ 
nent domain,22 and the purchaser of part of a tract 
of land does not acquire an implied easement to 
maintain a ditch on the part purchased by another, 
when the ditch is not necessary to irrigate his 
land, other ditches being sufficient 23 

Use of another’s land for irrigation purposes 
without his consent and without condemnation pro¬ 
ceedings taken against him subjects the trespasser 
to liability in damages for the loss suffered,2^ but 
an injunction restraining the trespass docs not 
prevent the trespasser from obtaining the right 
of way in the regular manner 25 Proceedings, un¬ 
der a statute, to acquire a nght of way for a wa¬ 
ter ditch are special proceedings, and the statute 
must be strictly pursued,26 and, where the evi¬ 
dence as to location of the right of way betvreen 
defined termini is conflicting, the court may deter¬ 
mine the location,27 

A nght of way for irngation purposes consti¬ 


tuting an easement on another's land is not lost on 
the ground of intermittent use where the right 
of eminent domain can be successfully invoked by 
the owner of the dominant estate,23 the easement is 
not destroyed by destruction of the ditches by the 
owner of the servient estate,29 and it is not revo¬ 
cable after construction of the ditch without compen¬ 
sation therefor, in the absence of agreement to 
the contrary The owner of a right of way for 
an irrigation ditch cannot be compelled to sur¬ 
render it because the owners of the servient ten¬ 
ement believe he can obtain water from another 
source with less burden to the servient tenement 

Establishment of public ways. Dedication for a 
public way of land burdened with an easement for 
an irrigation ditch does not destroy the easement,^2 
but owners of property subject to a right of way 
for irrigation may establish streets or highways,^^2 
and the city^^ or county'^5 ^lay construct and main¬ 
tain such public ways, as long as they do not in¬ 
terfere with the use of the easement Dedication 
of land subject to a right of way for a ditch makes 
the ditch subject to the easement of the public,^® 
and a municipality ma^' require the use of the ease¬ 
ment to be changed by enclosing the ditch, wdiere 
its charter authonzes it to regulate ditches in the 
streets 

b. Title and Rights Acquired 

(1) Way over public lands 

(2) Way over private lands 

(1) Way over Public Lands 

The statutory grant of a right of way over public 
lands of the United States gives the grantee a limited 
fee on an implied condition of reverter on failure to use 
the land for irrigation purposes. Under state laws a 
right of way over public land is an easement. 


29. Colo—^Edwards v Roberts, 144 
P 856, 26 Colo App 538 

30. Cal —City of Santa Ana v Santa 
Ana Valley Irr Co, 124 P 847, 163 
Cal 211 

67 C J p 1381 note 48. 

31. Neb—Paxton, etc, Irr Canal, 
etc , Co V Farmers*, etc , Irr , etc, 
Co, 64 NW 343, 46 Neb 884, 50 
Am SR 585, 29 LRA- 853 

67 C J p 1380 note 47 

Taking for irrigation purposes by 
eminent domain generally see Emi¬ 
nent Domain § 47, 

32. Utah—^Nielson v, Sandberg, 141 
P 2d 696, 106 Utah 93—^Alcorn v 
Reading, 243 P 922, 66 Utah 509 

33. NM—^Venegas v, Duby, 164 P 
2d 684, 49 NM 381. 

34. Colo—^Larimer & Weld Irr Co, 


V. Landers, 141 P. 517, 26 Colo 
App 1. 

35- Or—‘In re Willow Creek, 144 P 
505, 146 P 475, 74 Or 692 

3Gw Cal —Dalton v Azusa Tp Water 
Com’rs, 49 Cal 232 

67 C J p 1381 note 52. 

37. Mont—^Newton v Weiler, 286 P. 
133, 87 Mont 164 

38. Colo —Edwards v, Roberts, 144 
P 866, 26 Colo App 538 

39- Idaho —City of Nampa v Nampa 
& Meridian Irr Dist, 115 P 979, 
19 Idaho 779, error dismissed 35 S 
Ct 602, 238 US 643, 69 LEd 1602 

40- Tex—^Neches Canal Co v Dish- 
man, Com App, 44 S W 2d 955 

41. Cal—^Purtado v Taylor, 194 P 
2d 770, 86 Cal App 2d 346 

42. Ariz—Stamatis v. Johnson, 224 

1 P2d 201, 71 Ariz 134, modified on 
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other grounds 231 P2d 956, 72 Ariz 
158 

43. Cal—^Board of Directors of Tur¬ 
lock Irr Dist V Fair, 276 P 2d 109, 
128 Cal App 2d 833. 

44. Cal —Board of Directors of Tur¬ 
lock Irr Dist V City of Ceres, 254 
P 2d 907, 116 Cal App 2d 824. 

45. Cal—^Board of Directors of Tur¬ 
lock Irr Dist V Fair, 276 P 2d 109, 
128 Cal App 2d 833 

46. Cal —City of Santa Ana v Santa 
Ana Valley Irr Co, 124 P 847, 163 
Cal 211 

47. Or—Baker City Mut Irr Co v 
Baker City, 110 P 092, 113 P 9, 53 
Or 306 

Regulation as nuisance see infra § 
350 f 

Duty to build bridges see infra i 
350 b. 
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Under the terms of acts of congress providing 
nghts of way over public lands for irrigation pur¬ 
poses, the right of way granted vests m the gran¬ 
tee neither a mere easement nor a fee simple 
absolute, but a limited fee on an implied condi¬ 
tion of reverter on failure to use the land for irri¬ 
gation purposes,^® nor is the title of the grantee 
in any way affected by a statute, subsequently en¬ 
acted, referring solely to the granting of licenses 
to construct telegraph lines or canals over the 
public domain revocable at any time Under state 
laws, the nght of way over public land is held to 
be an easement®® A state grant of an easement 
for a reservoir on school lands does not convey 
title but leaves the fee simple in the state,nor can 
the nghts of the grantee under the statute be en¬ 
larged by the phrasing of the document under which 
the irngation company takes possession ®2 

One who has acquired a nght of way with a 
defined location over public lands for a ditch has 
no nght, as against one acquiring the land from 
the government subject to the easement, to change 
the location of the ditch onto other land of the 
same owner,®® even though such other land be of 


little or no value ,®4 and he may not use the nght 
of way for other purposes than those enumerated in 
the irrigation statute,®® or change the mode of 
enjoyment or increase the burden of the ease¬ 
ment without the consent of the patentees or their 
successors.®® The owner of the land may enforce 
the restriction to statutory purposes and use the 
lands not occupied by water for agncultural pur¬ 
poses if such use does not interfere with the use 
of the nght of way,5*^ but where a limited fee 
to the irngation company for a reservoir right 
of way was granted, he may not question the com¬ 
pany's right to exclusive and continuous possession 
of the ground occupied by the reservoir.®® 

(2) Way over Private Lands 

The rights of the owner of an irrigation right of way 
over private lands depend on the terms of the grant, or, 
when the right of way was acquired by prescription, on 
what IS reasonably necessary to the exercise of the right 
acquired, and the landowner may make any proper use 
of the ditch which would not unreasonably interfere with 
Its use for the designated purpose. 

The title and nghts of the grantee of a nght 
of way over private lands are fixed by the terms 
of the deed®® or by conditions and provisions of 


4)8- US —^Kern River Co v U S, 
Cal, 42 set 60, 257 US 147, 66 
LEd 175 

Verde River Irr & Power Dist 
V Salt River Valley Water Users' 
Ass'n, CCAAnz, 94 P 2d 936 
limited fee pltts easement 

(1) Statute authorizing: grant of 
reservoir right of way through pub¬ 
lic lands to extent of ground occupied 
by water of reservoir and fifty feet 
on marginal limits thereof for use 
when necessary in construction or re¬ 
pair intended that grant of right of 
way should be of limited fee with 
easement in fifty-foot strip 

Wyo—Johnson Irr Co v. Ivory, 24 
P 2d 1053, 46 Wyo 221 

(2) Statute intended that boundary 
of right of way should be shore line 
where marginal limit of reservoir 
was natural ground shore, and not 
the surveyed meander line 

Wyo—^Johnson Irr Co. v Ivory, su¬ 
pra 

49. U S —U S V Portneuf-Marsh 
Valley Irr Co, Idaho, 213 F 601, 
130 CCA 181 

NM—U S V Lee, 110 P 607, 15 N 
M 382 

50. Mont —Stetson v, Toungquist, 
248 P 196, 76 Mont 600 

67 C J p 1381 note 60 

51. Idaho —Idaho-Iowa Lateral & 
Reservoir Co v Fisher, 151 P. 998, 
27 Idaho 695 

52. Tex—^Rio Grande & E P R Co. 

V. Kinlfial, CivApp., 168 SW. 214. 


53. Cal—Vestal v. Young, 82 P 383, 
147 Cal 721 

54. Cal—Vestal ▼. Young, supra- 

55. Utah—Whitmore v Pleasant 
Valley Coal Co, 76 P 748, 27 Utah 
284 

67 C J p 1381 note 65 
•‘CSanfirl or ditch” as used in statute 
providing that irrigation company 
should not occupy right of way 
through public lands except for pur¬ 
pose of “canal or ditch" meant whole 
project Including reservoir, but irri¬ 
gation company could not occupy 
right of way through public lands 
except for purpose of its reservoir 
and other purposes subsidiary to ir¬ 
rigation 

Wyo —'Johnson Irr Co v Ivory, 24 
P2d 1063, 46 Wyo 221. 

56. Mont—^Hansen v. Galiger, 208 
P2d 1049, 123 Mont 101 

Secondary easement 

Secondary easement which accom¬ 
panied principal easement in the 
form of nght to maintain water ditch 
was no more than the right to make 
repairs and to do such things as were 
necessary to exercise of the pnraary 
right and to do them only when nec¬ 
essary and in such reasonable man¬ 
ner as not to increase the burden on 
the servient estate needlessly or to 
enlarge it by alteration in mode of 
operation 

Cal —Smith v. Rock Creek Water 
Corp., 208 P 2d 706, 93 Cal App.2d 
49. 


57- Wyo —Johnson Irr Co v. Ivory, 
24 P2d 1053, 46 Wyo 221 

58- Wyo—Johnson Irr Co v. Ivory, 
supra 

59. Wash—^Hayward v. Mason, 104 
P 139, 64 Wash 649 
Effect of partlciilar grants 

(1) Original grant of right of way 
for irrigation canal giving irrigation 
district right to flow water over 
plaintiff’s land by construction of 
canal without a north bank across 
draws and ravines did not give right 
to flood land beyond draws and ra¬ 
vines 

Neb—^Webb v Platte Val Public 
Power & Irr Dist, 18 NW2d 663, 
146 Neb 61 

(2) Where water control district 
had easement for drainage ditch but 
did not have an easement for main¬ 
tenance of suction pipe across and in¬ 
to drainage ditch, plaintiff, deriving 
rights from such district, was not 
entitled to an easement for mainte¬ 
nance of a suction pipe for irrigation 
purposes 

U S —^Vahlsing v Harrell, C A Tex, 
178 F 2d 622, certiorari denied 71 
set 39, 340 US 812, 95 LEd 597 

(3) Other particular grants 67 C J 
p 1381 note 66 [a]. 

Effect of graoLtoT’s right In ditch 
Acquisition by defendants of a 
right in part of ditch maintained by 
irrigation district outside of defend¬ 
ants' land could not limit written 
grant by defendants to district of 
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contract between the parties,but, if the right of 
way, and not the land itself, is the subject of the 
grant, the grantee has only an easement notwith¬ 
standing the contract or deed refers to the right con¬ 
veyed as a nght of ‘‘ownership.”®! No greater title 
or right to possession passes than is reasonably nec¬ 
essary to enable the grantee adequately and conven¬ 
iently to make the intended use of his way if the right 
of way IS acquired by prescription,®2 or if the 
grant is in general terms,®3 and the nght cannot 
be extended beyond what is reasonably necessary 
in the absence of evidence constituting an estop¬ 
pel If no definite bound is set as to width and 
location of the nght of way, the practical con¬ 
struction placed on the grant by the parties to 
It fixes the limits of the burden imposed,®® and 
the grantee’s rights are measured by the initial 
use ®® 

Where an easement only is granted, the grantor 
may make any proper use of the ditch which would 
not materially impair or unreasonably interfere 
with its use by the grantee for the designated pur¬ 
poses,®'^ but, as shown infra § 351, he cannot de- 

easement to flow water through ditch 
to he constructed by district across 
defendants* land 

Idaho—Reynolds Irr Dist v. Sproat, 

206 P2d 774, 69 Idaho 315 

60. Idaho—Crane Falls Power & Ir¬ 
rigation Co V Snake River Irriga¬ 
tion Co, 133 P 666, 24 Idaho 63 

67 C J p 1381 note 67 
Compromise agreement between 
plaintiffs and defendants giving 
plaintiffs right to flow drainage water 
down ditch, but providing that at no 
time should flow of drainage water 
exceed four cubic feet per second, and 
that no part of bottom of drainage 
ditches or structures therein should 
be raised or alio wed. to fill to greater 
height than that existing at, or pre¬ 
vious to date of agreement, did not 
authorize defendants to maintain ob¬ 
structions in ditch, though they may 
have existed at date of agreement, to 
prevent water from drainage through 
ditch 

Cal—Morns v George, 136 P 2d 195, 

57 Cal App 2d 665 

61. Wash—Little-Wetzel Co v Lin¬ 
coln, 172 P 746, 748, 101 Wash 435 

67 C J p 1381 note 68 

62. Colo—^Neville v Louden Irrigat¬ 
ing Canal & Reservoir Co, 242 P 
1002, 78 Colo 648 

67 C J p 1382 note 69. 

63. Idaho —Coulsen 
Springfield Canal Co., 277 P 642, 47 
ldah .0 619 

67 C J p 1382 note 70. 

64. Cal—Orange Cove Water Co v 
Sampson, 248 P. 526, 78 Cal App 
884. 


stroy or make changes in the canal to the inj'ury 
of the grantee without compensating him therefor. 
In accordance with the rule relating to easements 
generally, discussed in Easements § 84, it is held 
that m the absence of permissive statute the own¬ 
er of the servient estate has no nght to move a 
ditch Even in the absence of statute, however,' 
the owner of the servient estate is sometimes per¬ 
mitted to change the location®^ or construction*^® 
of the ditch in a manner which does not inter¬ 
fere with the exercise of the easement; and where 
permitted by statute he may change the location of 
a lateral irrigation ditch on his land if the change 
does not impede the flow of water or injure the 
persons interested m or using the ditch 7! When 
an irngation district has improved natural drains 
crossing private lands, thus appropriating them 
to a public use, the property owner has no right to 
interfere with the drains by changing their lo¬ 
cation Landowners who consented to establish¬ 
ment of a drainage ditch across their land by an 
irngation district have no nght to use water from 
the ditch.'^® 

70 Anz—Stamatis v Johnson, 231 
P2d 956, 72 Anz 158 
Covering ditch. 

Where plaintiffs owned prescriptive 
easement for open irrigation ditch on 
defendants* land, and to permit de¬ 
fendants to install covered tile in¬ 
stallation would not unduly impinge 
on plaintiffs* easement or Incon¬ 
venience plaintiffs in full enjoyment 
of use for which easement existed, 
and covered tile installation would 
benefit plaintiffs and the public, de¬ 
fendants would be permitted to tile 
ditch, and on completion of installa¬ 
tion would he relieved of all obliga¬ 
tion in connection therewith 
Ariz—Stamatis v Johnson, supra 
71. Idaho—Simonson v. Moon, 237 
P2d 93, 72 Idaho 39 
67CJ p 1382 note 75 
Oomplianoe with statute 

The change must comply fully with 
the statutory i equirements and where 
owners of servient estate had chang¬ 
ed location of water ditch so that 
it would more readily tend to clog 
with sediment, moss and weeds, and 
so that owners of dominant estates 
were reauired to rotate use of ditch, 
the change was such as to "impede 
the flow of water'* and did "injure" 
the owners of the dominant estates 
within statute relating to the removal 
of location of water ditches 
Idaho —Simonson v Moon, supra 
72- Cal—^Provident Irr List v Ce¬ 
cil, 271 P2d 167, 126 Cal App 2d 13. 

73. Tex —Guelker v Hidalgo County 
I Water Imp List, No 6, Civ.Appr 
1 269 SW 2d 551. 


Aberdeen- 


XSfiELcleiut use 

In Utah where an easement to con¬ 
vey irrigation water in ditches is ob¬ 
tained by prescription based on a lost 
grant, the presumption is that the 
parties contemplated more efllcient 
use of limited water supply in the 
and country by means of improved 
ditches which owner of easement was 
free to make in a reasonable manner 
and without unnecessarily burdening 
the servient estate, and m no event 
could the servient estate retain an in¬ 
terest in seepage water 
Utah—Big Cottonwood Tanner Ditch 
Co V Moyle, 174 P 2d 148, 109 Utah 
213, 172 ALR 176 

65. Idaho —^Reynolds Irr List v 
Sproat, 206 P 2d 774, 69 Idaho 316 
—Coulsen v Aberdeen-Springfield 
Canal Co, 277 P 642, 47 Idaho 619 

66. Idaho —Coulsen v Aberdeen- 

Springfield Canal Co, supra. 

67- Idaho —Reynolds Irr List v 
Sproat, 206 P 2d 774, 69 Idaho 315 

67 C J p 1382 note 74 

68- Idaho—Simonson v. Moon, 237 
P 2d 93, 72 Idaho 39 

69- Colo—^Brownv Bradbury, 136 P 
2d 1013, 110 Colo 637 

BiiCainteuauoe of new ditch 

Where an easement had been re¬ 
served for a ditch which ran through 
the middle of the servient tract the 
owner could close the old ditch and 
construct a new ditch of equal effi¬ 
ciency, but was required to maintain 
the new ditch 

Colo.—^Brown v. Bradbury, supra. 
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The grantee’s rights include the rights of repair, 
ingress, and egress,*^^ occupying no more land along 
the banks of the canal than is necessary for its 
proper maintenance,'^^ and it is his duty, not the 
grantor’s to protect the ditchIt has been held 
that the easement includes the right to make im¬ 
provements in the interest of water conserva¬ 
tion, and the right of entry to effect such improve¬ 
ments The grantee must use his easement, how¬ 
ever, so as not materially to interfere with ordi¬ 
nary use of the land by the owner of the servient 
estate,*^® not imposing an additional burden on 
the servient estate without the grantor’s consent,'^® 
as, for example, by admitting water into the ditch 
from new sources,or by relocating canals and 
ditches but an additional burden may be imposed 
with the grantor’s consent.®^ 

c. Forfeiture 

A grant of a right of way over public lands of the 
United States may be declared forfeited for failure to 
use the land for irrigation purposes, for failure to com¬ 
plete works, or for abandonment 


Since, as shown supra subdivision b (1) of this 
section, a grant of a right of way over public 
lands under act of congress on condition that it be 
used solely or primarily for irrigation purposes vests 
m the grantee a limited fee on an implied condition 
of reverter on failure to use the land for these 
purposes, a forfeiture may be declared on proof 
of failure to use for the stated purposes, m a suit 
in equity brought by the attorney-general in the 
name of the United States, even in the absence of 
a forfeiture clause in the statute, or of a forfeiture 
declared by congress A fortion, a forfeiture may 
be declared where expressly provided for in a for¬ 
feiture clause in the statute under which the nght 
of way was granted.®^ Where the ground for for¬ 
feiture IS breach of a condition subsequent, the 
breach does not operate ipso facto to divest the 
grantee of title, but to be effectual must be followed 
by a declaration of forfeiture by some competent 
authority, either by act of congress or by the United 
States, in an action brought for the purpose 85 
The court has junsdiction under the statute with¬ 
out further action by congress,8® an act of congress 


74. Colo —^Neville v Louden Irrigat¬ 
ing; Canal & Reservoir Co, 242 P 
1002, 78 Colo 54S 

67 C J p 1382 note 77 

75. Idaho —Gome v Weiser Irr 
Bist, 153 P 561, 28 Idaho 248 

76. Idaho—^Pion&er Irr Dist v 
Smith, 283 P 474, 48 Idaho 734 

77. Utah—Big Cottonwood Tanner 
rutch Co V Moyle, 174 P 2d 148. 
109 Utah 213, 172 ALR 176 

Seasonahleness of improvemeats 
(1) What IS a reasonable manner 
of impioving ditch is a question of 
fact to be decided from a considera¬ 
tion of the location of the ditch, the 
type and use of the servient property, 
the amount of water ditch carries, 
the relative cost of the possible meth¬ 
ods of impiovmg, and other circum¬ 
stances bearing on the question, but 
the company may not take more or 
different land from the servient es¬ 
tate than that used during the pre¬ 
scriptive period 

Utah—Big Cottonwood Tanner Ditch 
Co V Moyle, supra 
(2) The fact that the improvement 
would make the ditches more hasaid- 
ous to children and would depreciate 
the value of the sei vient estates may 
be considered in determining the rea¬ 
sonableness of the improvements, but 
IS not conclusive of the matter 
Utah—Big Cottonwood Tanner Ditch 
Co V. Moyle, supra 

78. Idaho —Pioneer Irr Dist v 
Smith, 236 P 474, 48 Idaho 734 
Utah —Nielson v Sandberg, 141 P 2d 
696, 105 Utah 93. 


Cutting trees 

Owner of easement for irrigation 
canal was liable for cutting down 
peach trees which did not obstruct 
the flow of water 

Cal —Paul A Mosesian & Sons v 
Danielian, 126 P 2d 363, 52 CalApp 
2d 387 

79 Idaho —Coulsen v Aberdeen- 
Sprmgfleld Canal Co, 277 P 542, 47 
Idaho 619 

Wash —Dittle-Wetzel Co v Lincoln, 

I 172 P 746, 101 Wash 435 
Changing use of easement 

Owner of a prescriptive right to 
conduct water in an open ditch may 
not change location of the ditch, or 
lay a pipe line along the course of 
the ditch nor construct aprons for 
the passage of storm waters over 
ditch 

Cal —Smith v Rock Creek Water 
Corp, 208 P2d 705, 93 Cal App 2d 
49 

Extension of ditch 

Owners of easement for mainte¬ 
nance of dam and ditch had no right 
to extend ditch by excavating in dry 
land of servient owner, whether re¬ 
garded as diy bed of river or dry 
bank. 

Cal—Hannah v Pogue, 147 P 2d 572, 
23 Cal 2d 849 

Removal of lucideutal benefit 

Where a previous irrigation ditch 
incidentally benefited land of the 
servient estate because seepage wa¬ 
ter therefrom enabled trees and 
plants to grow along the banks of the 
ditch, cutting off the seepage wator 
by waterproofing ditch added no ad¬ 
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ditional burden to the servient es¬ 
tate, but merely took away an inci¬ 
dental benefit 

Utah—Big Cottonwood Tanner Ditch 
Co V Moyle, X74 P 2d 148, 109 Utah 
213, 172 ALR 175 

80- Wash—^Litlle-Wetzel Co v Lin¬ 
coln, 172 P 746, 101 Wash 435 

81. Cal—^Woods Irr Co v Klein, 
233 P2d 48, 105 Cal App 2d 266 

82. Cal —Board of Directors of Tur¬ 
lock Irr Dist V Fair, 276 P 2d 
109, 128 Cal App 2d 833 

67 C J p 1382 note 83 
Fipelme 

Where irrigation district had ac¬ 
quired right of way for ditch by pre¬ 
scription, and without objection re¬ 
placed ditch by pipeline, district had 
easement for pipeline 
Cal —Board of Directors of Turlock 
Irr Dist V Pair, supia—Board of 
Directors of Turlock Irr Dist v 
City of Ceres. 254 P 2d 907, 116 Cal 
App 2d 824 

83. US —^Kern River Co v U S, 
Cal. 42 set 60, 257 US 147, 66 
LKd 175. 

84. US —U S V- Whitney, C C Ida¬ 
ho, 176 F 593 

67 C J p 1382 note 87 

85. U S —^Verde River Irr & Power 
Dist V Salt River Valley Water 
Users’ Ass’n, CCAjV.riz, 94 F 2d 
936 

67 C J p 1382 note 88 

86. US —U S V, Parsons, C.CA. 
Utah. 22 F 2d 978 

67 C J. p 1382 note 89. 
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containing a special grant to a specific grantee and 
construed to require that congress declare the for¬ 
feiture or give express authonty to institute suit 
to recover the land having no application to juris¬ 
diction of the court under a general law to declare 
a forfeiture The general land office of the 
United States, the tnbunal designated by congress 
to pass on questions arising out of the disposition 
of public lands, recognizes the jurisdiction of state 
courts to hear and determine questions of forfeiture 
of grants under act of congress, and the final deci¬ 
sion of the state courts is equivalent to a declara¬ 
tion of forfeiture of all nghts under the act ^8 

When public land is granted by the United States 
subject to the right of way under the acts of con¬ 
gress, the right to have a forfeiture declared on 
statutory grounds vests in the patentee but, 
where the patentee takes title subject to a right of 
way after the completed works have been approved 
by the secretary of the intenor, he cannot claim a 
forfeiture on grounds existing before approval 
where no fraud or imposition is charged The 
patentee may not assert an abandonment where the 
grantee again took possession of the right of way 
before the patentee mitiated any claim 

Grounds of forfeiture. Under acts of congiess a 
forfeiture of right of way over public lands may be 
declared for failure to use solely or primarily for 
irrigation purposes,^- for failure to complete works 
within five years, or for abandonment In de¬ 
termining whether the evidence of failure to com¬ 
plete works IS sufficient to justify a forfeiture, the 
submission of a map by applicant and approval of 
details thereon by the secretary of the intenor must 
be regarded as creating a binding contract with the 
map details as specifications, a mateiial breach of 
which constitutes ground for forfeiture,^6 but the 
approval of a new application by the secretary of 
the intenor operates as an extension of time in 
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which to complete the work under the original 
grant, where it is so regarded by the parties and no 
other nghts have attached An assignment by 
a canal company to a water district of nghts ap¬ 
purtenant to its irrigation system, under statutes 
providing for such conveyances, does not consti¬ 
tute abandonment or ground for forfeiture * 

Extent of forfeiture. A forfeiture for failure to 
complete within the stated period extends only to 
the uncompleted section or sections of the work,58 a 
reservoir being considered as a section in a grant of 
right of way for reservoir and ditch Where 
the project for which the right of way was granted 
included a natural lake as the reservoir site and 
artificial works raising the level of the lake, a fail¬ 
ure to complete the artificial works within the stat¬ 
utory penod IS ground for forfeiture of the reser¬ 
voir siteA 

§ 350. Irrigation Works 
a In general 

b Bridges, conduits and flumes 
c Enlargement and extension 
d Costs of construction and maintenance 
e Easement and contract rights in canal 
or ditch 

f Irrigation works as nuisance 
a. In Greneral 

An irrigation district or company may constiuct 
ditches or reservoirs or utilize natural channels An 
irrigation ditch is property in the nature of real estate, 
and when constructed, repaired, and controlled by an 
individual or private company, it is private property. 

An irrigation company or district may construct 
a dam and reservoir for irrigation purposes when 
authorized by statute,^ and it may avail itself 
of the use of a natural channel or gulch as a por¬ 
tion of its system of ditches for conveyance of wa¬ 
ter 8 An irrigation ditch is property in the nature 


87. U S —^Umon Land & Stock Co v 
XJ S, Cal, 257 P 635, 168 CCA 
585 

88. Colo—Baldndgre v. Leon Lake 
Ditch Co, 80 P 477, 20 ColoApp 
518 

89. Idaho —^Hurst y* Idaho-Iowa 

Lateral & Reservoir Co, 202 P. 
1068, 34 Idaho 342. 

90. Idaho —Uhri^ v. Crane Creek Irr 
Dist, 260 P 428, 44 Idaho 779— 
Hurst V Idaho-Iowa Lateral & Res¬ 
ervoir Co, 246 P 23, 42 Idaho 436 

91. Idaho—^Wag-oner v Jeffery, 162 
P 2d 400, 66 Idaho 455 

92. US.—Kern River Co r. U S, 


Cal, 42 set 60, 257 US 147, 66 
LBd 175 

93. U S —U S V Parsons, CCA 
Utah, 22 F 2d 978 

67 C J p 1383 note 97. 

Idaho —^Hurst v. Idaho-Iowa 
Lateral & Reservoir Co, 202 P 
1068, 34 Idaho 342 

Tex—Fairbanks v Hidalgo County 
Water Improvement Dist No 2, 
Civ App , 261 S W. 542 

95. US—S V Tuninga Water & 
Power Co, CCA Cal, 48 F 2d 689 

67 C J. p 1383 note 99 

96- Colo—O’Reilly v Noxon, 113 P 
486, 49 Colo 362, 

97- Tex—^Fairbanks v. Hidalgo 


County Water Improvement Dist 
No 2, Civ App , 261 S W 542 

98. US —^U. S v Big Horn Land & 
Cattle Co. CCA Colo, 17 F 2d 357 

99- US —U S v Big Horn Land & 
Cattle Co, supra. 

1. US — V S V Big Horn Land & 
Cattle Co, supra 

2. Ark—^Nahay v, Arkansas Irr Co , 
190 SW2d 965, 209 Ark 247 

Appropriation for water storage see 
supra § 348 

Easement in public lands for reser¬ 
voir see supra § 349 

3. Or—Barker v. Sonner, 294 P. 
1053, 136 Or 75 

67 C J p 1383 note 8. 
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of real estate,^ which can be transferred only 
by contract or deed of the owners, by adverse 
possession, by condemnation, or by operation of 
law,^ and, where constructed, repaired, and con¬ 
trolled by an individual or by a private company. 
It IS private, and not public, property ® It is the 
duty of an irrigation company, or of a district, 
or of a person diverting water to irrigate and lands, 
so to construct the ditches that there will be the 
least possible waste,and to enlarge and strengthen 
embankments to withstand floods, even though 
users are depnved thereby of waters for irngation 
which otherwise they would have had ^ 

Fencing, The owner of an irrigation ditch has 
no duty to fence it under the common law un¬ 
less an exceptionally dangerous condition exists,^ 
and a statute requinng fencing of shafts, excava¬ 
tions, and holes does not apply to irrigation ditch- 
es.it* The grant of a right of way for an irnga¬ 
tion canal may, however, impose on the grantee 
an obligation to maintain fences 

b. Bridges, Conduits, and riiunes 

(1) Canals or ditches crossing highways 

(2) Canals or ditches across private 

lands 

(1) Canals or Ditches Crossing Highways 

Where a canal is constructed across an existing high¬ 
way, the canal owner must build the necessary bridges; 
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but, tn the absence of a statute to the contrary, where a 
highway is laid out over a canal already existing the 
public must build the bridge. 

Where an irrigating canal or ditch crosses public 
highways, the highways must be restored to a con¬ 
dition of usefulness and safety equal to that existing 
before the construction of the ditch, eind to that 
end the owners of the ditch will be required to 
build all necessary bridges,^2 removing them when 
the system vs abandoned,^2 and, where a city 
grants to a canal company a right to run its ca¬ 
nals in the city streets, it may subsequently, in the 
exercise of its power to change the grade of streets, 
order the company to run its canals through pipes 
underground In the absence of a statute to the 
contrary applying to irrigation ditches, the public 
and not the ditch company must build the bndge 
where a highway is laid out over a ditch or canal 
already existing,or where a city or town is 
located and built on both sides of an already ex¬ 
isting canal,and ditches crossing public lands 
under authonty of the Carey Act are governed 
by this rule,^*^ but statutes governing railroads 
crossing highways on public lands,or water 
companies furnishing water to cities and towns,do 
not apply in such cases. 

(2) Canals or Ditches Across Private Lands 

An irrigation company may be required to construct 
bridges across its canals for the benefit of private land- 


4. Cal —Cate v Sajiford, 64 CaJ 24 
67 C J p 1383 note 9 

Canals or ditches as property, in gen¬ 
eral see supra §129 

5. Idaho —Hale v McCammon Ditch 
Co, 244 P2d 151, 72 Idaho 478 

G. Cal—Cate v Sanford, 64 Cal 24 
to roQ.nire payment for ase 
Owner of irrigation ditch could de¬ 
ny to another its use until paid 
amount demanded as share of mainte¬ 
nance cost or until other party en¬ 
tered the ditch under eminent do¬ 
main, and payment made to obtain 
delivery of water needed for crops, 
though made under protest, was not 
recoverable back as money paid un¬ 
der duress 

Utah—Peterson v. Sevier Valley Ca¬ 
nal Co , 151 P 2d 477, 107 Utah 45 
xm^erferenee with use 

Where use of water for irrigation, 
which gave rise to construction of ir¬ 
rigation ditch over plaintiffs' land 
and on to defendants' land, had been 
so long continued as to show that it 
was permanent, where ditch was in 
use when common owner caused sep¬ 
aration of title by sale of different 
parts of land to predecessors of de¬ 
fendants, where easement was essen¬ 
tial to beneficial enjoyment of land 


by defendants, and where use of ditch 
had been uninterrupted since con¬ 
struction, plaintiffs' land was burden¬ 
ed with easement and plaintiffs could 
not eliminate or close ditch, and were 
estopped from depriving defendants 
from use of ditch over plaintiffs' land, 
even though a burden on plaintiffs’ 
property 

S D —^Homes Development Co v Sim¬ 
mons, 70 NW 2d 627. 

7. Idaho—Clark v. Hansen, 206 P 
808, 35 Idaho 449 

8. Tex —^Donna Irr Dist No 1 v 
Piper, CivApp, 269 S W, 167 

9. Nev—Orr Ditch & Water Co v 
Justice Court of Reno Tp, Washoe 
County, 178 P 2d 568, 64 Nev 138 

10. Nev—Orr Ditch & Water Co v 
Justice Court of Reno Tp, Washoe 
County, supra. 

11. La—^Dufilho V Bordelon, 92 So 
744, 152 La 88. 

SztmgTiishmeiit of obllgutioi]. 

(1) Under statute the obligation to 
fence a right of way for an irriga¬ 
tion canal and bridge the canal, cre¬ 
ated by the deed conveying the right 
of way, was extinguished, where the 
owner of the right of way afterwards 
bought the farm through which it ex¬ 
tended 


La—Dufllho V. Bordelon, supra. 

(2) The obligation was not revived 
by the subsequent conveyance of the 
farm subject to a vendor's hen ex¬ 
isting before the grant of the right of 
way 

La—'Dufilho V. Bordelon, supra. 

12. Idaho —Gooding Highway Dist 
of Gooding County v Idaho Irr 
Co, 164 P 99, 30 Idaho 232 

67 C J p 1383 note 13 

13. Neb —^Dawson County Irr Co v 
Dawson County, 173 NW. 696, 103 
Neb 692 

67 C J p 1383 note 15. 

14. Idaho —City of Nampa v Nampa 
& Meridian Irr Dist, 115 P 979, 19 
Idaho 779, error dismissed 35 S Ct 
602, 238 US 643, 69 LHd 1502 

15. Idaho—Gooding Highway Dist 
of Gooding County v. Idaho Irr, 
Co, 164 P 99, 30 Idaho 232. 

67CJ p 1384 note 17. 

16. Idaho—^Boise City ▼. Boise City 
Canal Co, 116 P. 606, 19 Idaho 717 

17. Idaho —City of Twin Falls v 
Harlan, 151 P 1191, 27 Idaho 769 

18. Idaho —^MacCammelly v Pioneer 
Irr Dist. 106 P. 1076, 17 Idaho 415 

19. Idaho -^-MacCanmielly v. Pioneer 
Irr. Dist, supra. 
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owners. The owner of a ditch constructed across the 
existing ditch of another must construct a flume. 

The grant of a right of way for an irngation 
canal may impose on the grantee an obligation 
to maintain bridges, and a state statute, laying 
the duty on irrigation corporations, to which it 
granted the power of eminent domain, to construct 
bndges over its canals for the benefit of adjacent 
landowners, does not violate the Fourteenth Amend¬ 
ment of the federal Constitution,nor does it make 
any difference that the corporation was not obliged 
to exercise the power of eminent domain to obtain 
the particular right of way 22 The purpose of such 
a statute is to restore in part the use of the land 
which the owner formerly had and to compensate 
him in part for the damage caused by the construc¬ 
tion of the ditch 23 An owner, who otherwise hav¬ 
ing no right to a bridge secures the irrigation com¬ 
pany's consent and builds one, may keep it until 
the court has determined that it interferes with 
the flow of water in the ditch 24 Where a ditch is 
constructed across an existing ditch, it is the duty 
of the owner of the new ditch to build and main¬ 
tain a flume to carry the waters of the old ditch, 
in the absence of agreement to the contrary 25 

c. Enlargement and Extension 

Rights relating to enlargement or extension of canals 
and ditches depend on the contract under which the en¬ 
largement or extension Is made. 
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The rights of the parties growing out of the en¬ 
largement or extension of canals and ditches are 
fixed by the terms of the contract under which the 
enlargement was made,25 and so is their liability to 
contribute to the cost of maintenance of enlarged 
canals and ditches and of the new portions,27 the 
owners of the onginal ditch not being liable for the 
cost of maintaining the new portion, in the ab¬ 
sence of agreement to the contrary 28 Where, as 
considered supra § 349, the laws provide that no 
improved or occupied land shall, without the writ¬ 
ten consent of the owner, be subjected to the burden 
of two or more irrigating ditches where the same 
object can be practically attained by uniting and 
conveying all the water in one ditch, an irrigation 
company desinng to use a pnvate ditch already in 
existence has the nght to enlarge or extend and use 
it on payment of a reasonable proportion of the 
cost of construction, 2 3 the rule permitting enlarge¬ 
ment or extension being applicable only to pn¬ 
vate ditches,®0 and only to ditches passing through 
the owner's land for the benefit of other landown¬ 
ers, and constituting a burden thereon A pn¬ 
vate ditch constructed by the owner of land to wa¬ 
ter his own land exclusively cannot be enlarged 
and extended by an irrigation company if there are 
other practicable routes for its own canals 22 A 
petitioner in proceedings to enlarge an existing 
private ditch through the land of another must prove 


20. La—^Dufilho V Bordelon, 92 So 
744, 162 La 88. 

0'blig‘atioii. held e^tiugmshed aaxd 
jiot revived where owner of right of 
way afterwards bought the farm 
through which it passed and subse¬ 
quently conveyed the farm subject to 
a vendor’s lien existing before the 
grant of the right of way 
La—Dufllho V Bordelon, supra. 

21. Neb —State v Farmers’ Irr 

List, 152 NW 372, 98 Neb 239, 
LRA.1916B 687, affirmed 37 S Ct 
630, 244 US 325, 61 L Ed 1168 

67 C J p 1384 note 22. 

22. Neb.—State v Farmers' Irr 
Dist, supra. 

23. Neb—State ex rel Johnson v 
Central Nebraska Public Power & 
Irrigation Dzst, 300 NW. 379, 140 
Neb 471 

24. Colo —Northern Colorado Irr Co 
v Reuter, 186 P 286, 67 Colo 483 

25 Idaho—^Mahalfey v Carlson, 228 
P 793, 39 Idaho 162. 

26. Wyo—Mau v Stoner, S7 P 434, 
89 P 466, 15 Wyo 109 

27, Utah—Peterson v, Sevier Canal 
Co, 151 P 2d 477, 107 Utah 46 

67 C J p 1384 note 27, 

Fartioiilar oontracte oonatnied 
(1) Contract between irrigation 


companies for sharing cost of main¬ 
taining, operating, and enlarging ca¬ 
nal which they owned jointly, applied 
only to main canal, and, though it 
provided that no further charge 
should be made against stockholders 
for turning out water, etc, it did not 
preclude assessment of maintenance 
charges against stockholders of one 
company for use of laterals owned 
exclusively by the other company 
Utah—^Peterson v Sevier Valley Ca¬ 
nal Co, supra 

(2) Where contract provided that 
mutual irngation company should 
pay specified sum annually for main¬ 
tenance of flume to be placed in canal 
“so long as” land company maintain¬ 
ed flume and such part of canal in 
good repair, the phrase “so long as” 
were words of limitation which fixed 
the duration of irrigation company’s 
obligation and such obligation ceased 
on the removal of the flume 
Utah—Hodges Irr Co v Swan Creek 
Canal Co. 181 P 2d 217, 111 Utah 
405. 

Effect of Btatotofl 

(1) Where owner of Irrigation 
ditch and user agreed on the amount 
to be paid for such use, such contract 
controls, though statute gives right 
to such use upon compensating own¬ 
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er by paying equitable proportion of 
cost of maintenance 
Utah—'Peterson v Sevier Valley Ca¬ 
nal Co, 151 P2d 477, 107 Utah 45 

(2) Where contract between mutu¬ 
al irrigation companies concerning 
the upkeep of cajial was no longer in 
effect, the statute providing for con¬ 
tribution between joint owners of 
ditches or reservoirs applied 
Utah —Hodges Irr Co v Swan Creek 
Canal Co, 181 P 2d 217, 111 Utah 
405 

28. Colo —^Patterson v Brown, etc, 
Ditch Co, 34 P 769, 3 Colo App 
611 

Idaho —^Nampa & Meridian Irr Dist 
V Manvllle, 173 P 113, 31 Idaho 
397. 

29. Colo—Junction Creek, etc., Do¬ 
mestic, etc. Ditch Co V Durango, 
40 P, 366, 21 Colo 194 

67 C J. p 1384 note 30 

30. Colo —J unction Creek, etc , Do¬ 
mestic, etc. Ditch Co V Durango, 
supra, 

67 C J p 1384 note 31. 

31. Colo —Downing v More, 20 P. 
766, 12 Colo. 316, 319. 

38. Colo.—^Downing v. More, supra. 
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his right to the water for which he seeks an en¬ 
largement of the ditch ,33 but proof of a pend¬ 
ing application for appropriation is sufEcient if it 
appears that the water may be applied to a bene¬ 
ficial use when it is diverted into, and conveyed 
through, the enlarged ditch 3^ 

d. Cost of Construction and Maintenance 

Except as provided by contract the owner of irriga¬ 
tion works must bear the cost of construction or main¬ 
tenance. 

The owner of the property, whether individual, 
company, or district, must bear the cost of con¬ 
struction and mamtenance,35 except in so far as 
contracts with users of the water require them to 
contribute,36 nor may he shift this obligation to 
the landowner tliiough whose land the ditch runs, 
when the landowner m the exercise of his right 
changes the location of the ditch to another part 
of his land 3^ If the reservoir,38 or canals and 
ditches,3 3 are owned in common, liability to con¬ 
tribute toward the imtial cost and maintenance rests 
on all in proportion to the amount of water used 
or diverted by each Under authorizing statutes, 
cities and villages may care for and control laterals 
furnishing water to their inhabitants,^6 and, un¬ 
der a statute making it the duty of an irngation 
district to furnish water to residents, it is the duty 
of the district to keep the laterals m repair, even 
though the landowners grant the right of way and, 
themselves, construct the laterals So, also, 
wherever it is the duty of an irrigation company 
or district to construct bridges, it must pay the cost 
of their construction and repair ^3 Where the 
public highway is built through land paialleling and 


adjacent to a canal, and a natural surface channel 
to the canal is cut off, a flume built by the county 
and accepted by the landowner in place of the 
channel must be kept m repair by the landowner 
m performance of his duty to the owner of the 
canal, whatever may be the duty of repair as be¬ 
tween landowner and county ^3 

e. Easement and Contract Rights in Canal or 
Ditch 

One may have an easement r'ght in a ditch without 
owning the water right, and vice versa. 

One may own a ditch right without owning the 
water right, and tuce versa Such an easement 
IS created by a contract for the carnage of a stat¬ 
ed amount of water perpetually m another’s canal, 
the owner of the canal agreeing to maintain the 
canal and the flow of water therein permanently.^® 
A grant to the equitable owner of a canal of a 
right to the water therein does not create an ease¬ 
ment in the canal ^6 Where owners of parallel 
ditches agree that for a consideration the water of 
both shall be carried in a single ditch and one ditch 
IS abandoned in reliance thereon, the owner of 
the ditch not abandoned may not refuse to carry 
the water because of the other’s breach of the 
agreement,although he may refuse to cany 
without charges where the terms of the broken 
agreement provided for payment ^3 A statute pre¬ 
scribing the ratio in which the interests of per¬ 
sons claiming an interest m a ditch shall be es¬ 
tablished, where no record of their relative own¬ 
ership has been made, does not apply where the 
record has been made in an action in equity to 
quiet title to a fractional interest in the ditch.^3 


33. Utah —Tanner v Provo Bench 
Canal & Irng-ation Co 121 P 584, 
40 Utah 105, affirmed 36 S Ct 101, 
239 US 823. 60 L Ed 307 

34. Utah —Tanner v Provo Bench 
Canal & Iiriiration Co, supra 

35. Idaho—Niday v Baiker, 101 P 
264, 16 Idaho 73 

67 CJ p 1385 note 37 

36. Cal —Riverside Heights Water 
Co V Riverside Trust Co, S3 P 
1003 148 Cal 457 

Utah—Perry Irr Co v Thomas, 278 
P 635, 74 Utah 193 

37. Idaho—Earhart v Wright, 295 
P 630, 60 Idaho 269—Crawford v 
Inghn, 268 P 641, 44 Idaho C63 

Right of owner of servient estate to 
change location of ditch see supra 
§ 349 b (2) 

38. US —Twin Falls Canal Co v 
American Falls Reservoir Dist No 
2, D C Idaho, 49 F 2d 632, affirmed, 
CCA, 69 F 2d 19, certiorari denied 


63 set 87, 287 US 638, 77 L. Ed 
652 

67 C J p 1385 note 60 
38. Idaho —^Farmers* Land & Irriga¬ 
tion Co V Johnson, 228 P 311, 39 
Idaho 255 

40 Neb—Thornton v Kingrey, 164 
NW 561. 101 Neb 631 
41. Neb—State v Germg Irr Dist, 
192 NW 212, 109 Neb 642 

43. Neb—Dawson County Irr Co v 
Dawson County, 173 NW. 696, 103 
Neb 692. 

67 C J p 1386 note 45 

43 Idaho—Settlers' Irr Dist v A 
R Cruzen Inv Co, 254 P 1062, 43 
Idaho 736 

44^ Mont —McDonnell v Hufflne, 120 
P 792, 44 Mont 411, 

67 C J p 1385 note 48 

Water nght held not to confer ease¬ 
ment 

Plaint ff who had no easement for 
ditch over defendant's land and who 
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obtained right to non-consumptive 
use of waters which were flowing 
across the land in ditch of third par¬ 
ties was not entitled to easement 
right in the ditch without the con¬ 
sent and against the will of defend¬ 
ant and without compensation there¬ 
for 

Utah—^Nielson v Sandberg, 141 P 2d 
696, 105 Utah 93 

45. N M —^Bolles v Pecos Irr Co , 
167 P 280, 23 NM 32 

46. Tex—^Edinburg Irr Co v. Led¬ 
better, CivApp, 247 S W 335, mod¬ 
ified on other grounds, Com App, 
286 S W. 185 

47. Colo—^Norcross v. Consolidated 
Hillsborough Ditch Co. 225 P 207, 
76 Colo 168 

48. Colo—^Norcross v Consolidated 
Hillsborough Ditch Co, supra 

49. Wyo —^Bamforth v Ihmsen, 204 
P 345, 28 Wyo 282, rehearing de¬ 
nied 205 P 1004, 28 Wyo. 282 
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A mutual water company may have the nght to 
conduct its water through a public utility^s ditch 
without affecting the public use of the ditch by 
the utility 50 

f. Irrigation Works as Nuisance 

An irrigation canal is not a nuisance per se, but it 
may become a nuisance by reason of the manner in which 
It IS maintained An irrigation work which is a nuisance 
may be abated 

An irrigation canal has been held not to be a 
nuisance per se,5i so an irrigation canal or ditch 
in or crossing a public highway, if it is constructed 
and operated in accordance with law, is not a nui¬ 
sance, and can become such only by reason of the 
manner in which it is maintained,5^ as where a 
ditch has widened so as to occupy the sidewalk 
space in front of plaintiff’s property, and where 
the water in it has overflowed onto plaintiff’s prop¬ 
erty,53 or where it appears that a reservoir dam 
and lack of diversion headgates constitute a source 
of imminent and great danger to the general pub¬ 
lic 54 Where the nuisance is proved, and is of 
such character as to constitute a public menace, 
the conditions making it so are properly abated by 
order of court,55 but, where the nuisance may be 
abated without ordering the disconbnuance or de¬ 
struction of the property, the court should order the 


abatement in those terms.56 When a ditch at 
the side of a highway has become a nuisance 
through the growth and development of the mu¬ 
nicipality, the municipality has the right under 
Its police power to require that it be enclosed 57 

§ 351. Injuries to Owners of Irrigation 
Works, and Actions Therefor 
a Affecting water nghts 

b. Affecting rights of way 

c. Affecting irrigation works 

a. Affecting Water Rights 

An action lies by an owner of irrigation works to 
recover damages for, or enjoin, unlawful diversion of 
water from its works 

The owner of irrigation works may bring an 
action to recover damages for the diversion of wa¬ 
ter from Its works ,58 and an action lies to es¬ 
tablish and protect the company’s water rights or 
enjoin the unlawful diversion of its supply of wa¬ 
ter 59 Such a suit may be brought by the com¬ 
pany without joining its stockholders or consumers 
as parties In an action by an irngation com¬ 
pany to enjoin diversion of water from its ditch, 
it IS not necessary that plaintiff should allege dam¬ 
age, or the amount thereof 5^ 


so. Cal —Stratford Irr Dist v Em¬ 
pire Water Co, 137 P 2d 867, 58 
Cal App 2d 616 

51. Tex—^Wichita County Water 
Improvement Dist No 1 v Pearce, 
Civ App , 59 S W 2d 183 

52. Neb —City of Scottsbluff v Win¬ 
ters Creek Canal Co, 53 N.W 2d 
543, 156 Neb 723 

67 C J p 1386 note 67 
Iteasons for rule 

The users of water from either a 
natural or an artificial stream within 
a municipality have the right to have 
water kept within its banks, if they 
appropriated the water before the 
municipality was laid out, and there¬ 
fore when a canal company keeps its 
canal in proper repair, the munici¬ 
pality has no more right to complain 
than if it were a natural watercourse 
Neb—City of ScottablufC v. Winters 
Creek CanaJ Co, supra. 

Ordinance held invalid 
A city ordinance, declaring open 
ditches and canals exceeding specified 
width and depth through city public 
nuisances and requiring owners 
thereof to fill them or construct 
pipes therein of sufficient size to car¬ 
ry all water permitted to flow 
through them was invalid as ap¬ 
plied to irrigation corporation's ditch 
or canal constructed under statu¬ 
tory authority before organization of 


city with territory including part of 
canal and its lateials 
Neb—City of SoottsblufC v. Winters 
Creek Canal Co, supra 
53. Tex —^Barstow Town Co v 
Carr, Civ App, 234 S W. 556 

54 Colo —Seven Lakes Water Us¬ 
ers' Ass'n V Fort Lyon Canal Co, 

4 P 2d 1112, 89 Colo 616. 

55 Colo —Seven Lakes Water Us¬ 
ers' Ass'n V Fort Lyon Canal Co, 
supra 

56 Cal —Fresno v Fresno Canal, 
etc, Co, 32 P 943, 98 Cal 179. 

67 C J p 1386 note 61 

57. Cal—City of Santa Ana v San¬ 
ta Ana Valley Irr. Co, 124 P 847, 
163 Cal 211 

58. Idaho—^Washington County Irr 
Dist V Talboy, 43 P2d 943, 65 
Idaho 382 

Defenses 

Irrigation district was not preclud¬ 
ed from recovering damages for di¬ 
version of stored water from reser- I 
voir on ground that district aban¬ 
doned its water right, where water 
was actually diverted from natural 
stream and impounded in reservoir, 
and no other appropnator was con¬ 
testing right of reservoir owners to 
divert and impound water 
Idaho —^Washington County Irr Dist 
V Talboy, supra. 

59. Keb—Corpus Juris quoted In 
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Robinson v Dawson County Irr 
Co, 8 NW2d 179, 183, 142 Neb 
811. 

67 CJ p 1386 note 62. 

Actions to establish and protect irri¬ 
gation rights see supra S 317. 

Buliug on. demurrer 

In suit to quiet title to and enjoin 
the use of water distribution system 
where it was alleged that consumers 
entered property contrary to the 
terms of their lease, broke gate and 
used water for mining purposes and 
threatened by forceful means to con¬ 
tinue to do so unless restrained, and 
complaint showed that plaintiff own¬ 
ed dam and reseivoir and that water 
was being taken from them forcibly 
by defendants, trial court had right 
to assume on demurrer that water 
contained in the reservoir and which 
was being wrongfully used was "real 
property*' appurtenant to the reser¬ 
voir subject to disposition under 
lease 

Cal—San Juan Gold Co v San Juan 
Ridge Mut Water Ass’n, 93 P 2d 
582, 34 Cal App 2d 159 
60 Neb—Corpus Juris quoted in 
Robinson v Dawson County Irr 
Co, 8 NW2d 179. 183, 142 Neb 
811 

67 C J. P 1386 note 63 

61. Cal—^Last Chance Water Ditch 
Co V Emigrant Ditch Co, 61 P. 
960, 129 Cal 277, 
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1). Affecting Biglits of Way 

The owner of an easement for Irrigation works may 
sue to preventi or recover damages for, interference with 
his easement. 

A suit for injunction on petition of an irrigation 
company lies against a defendant to prevent the 
disposal of waste waters into its canal, regard¬ 
less of damage,62 or to enjoin him from interfer¬ 
ing with the making of improvements designed to 
conserve water 62 Furthermore, an action lies by 
the owner of a nght of way for an irrigation ditch 
across public lands to recover damages against a 
trespasser who willfully herds his animals there- 
on,64: and a judgment for plamtiif will be sus¬ 
tained where pleadings and proof establish his own¬ 
ership and possession of the ditch and the right 
of way, and the wrongful acts of defendant done 
without plaintiffs consent.65 No action lies, how¬ 
ever, where there is no willful herding of animals 
on the nght of way, but merely a use of the land 
in the ordinary course of husbandry for grazing 
purposes.6® Where the grantor of land reserved 
an easement for a ditch and the grantee closed the 
ditch, but constructed a new one of equal efEciency, 
an equity court may in its discretion approve the 
moving of the ditch and place on the grantee the 
burden of maintaining it.67 


c. Affecting Irrigation Works 

The owner of irrigation works or an easement there¬ 
in may bring an action for injuries to the works 

An action lies on behalf of the owner for any 
destruction of, or injury to, the physical structure 
of its canal or other works,66 including injury to 
plaintiffs works resulting from negligent operation 
by another of other irrigation works belonging 
to him,62 or for destruction of plaintiff's ease¬ 
ment rights therein,^® or to restrain a threatened de¬ 
struction or injury thereto which would result m 
irreparable damage,as, for example, the wrongful 
removal of a headgate,'^^ or the choking or filling up 
of the canal with mining debns *^2 A city or coun¬ 
ty which constructs or maintains a highway across 
an easement for irngation waters, although not 
required to mamtain the existing works of the ease¬ 
ment owner, is liable in damages for injuries to 
the works caused by improper construction and 
maintenance of its highway.*^ ^ 

Defenses^ Abandonment of a ditch by its owner 
is a defense to his action brought to recover dam¬ 
ages for its destruction.'^^ it is a defense in an 
action to enjom a city constructing its storm sew¬ 
ers to empty into plaintiff's ditch located within 
the city that the ditch was a natural drainage way 
into which the surface waters in the city natural- 


Neb—Corpus Juris cited lu Gering: 
Irr Dist V Mitchell In*. Dist, 3 
NW2d 666, 671, 141 Neb 344 

62. Idaho—^Farmers' Co-op Irr Co 
V Alsager, 277 P 430, 431, 47 Ida¬ 
ho 555 

67 C J p 1386 note 66 

63. Utah—^Big: Cottonwood Tanner 
Ditch Co V Moyle, 174 P 2d 148, 
109 Utah 213, 172 A.L R 175. 

Hvideuce held sufflcieut | 

(1) To show that improvement 
would render ditches more hazardous 
to children 

Utah—^Bigr Cottonwood Tanner Ditch 
Co V Moyle, supra. 

(2) To show that only practicable 
method of improvement was used 
Utah —Bis Cottonwood Tanner Ditch 

Co V Moyle, supra 
Evidence held Insufficient 

To show that proposed method of 
improvement was unreasonable or 
would unnecessarily damagre owners 
of servient estates 

Utah—^Big: Cottonwood Tanner Ditch 
Co V Moyle, supra. 

Belief held Improper 
Where trial court erred in holding 
that irrigation company's proposal 
to improve its ditches would extend 
beyond its easement rights, the court 
also erred in restraining- the company 
from improving its ditches as pro¬ 
posed and in retammg Jurisdiction in 


order to pass upon and approve plan 
for improving the ditches before the 
plan should be put into effect 
Utah—^Big Cottonwood Tanner Ditch 
Co V Moyle, supra. 

64. Wyo—Harmony Ditch Co v 
Sweeney, 222 P 577, 31 Wyo 1 

65. Wyo —^Harmony Ditch Co. v 
Sweeney, supra. 

66. Idaho —Pioneer Irr Dist v 
Smith, 286 P 474, 48 Idaho 734 

67 CJ p 1386 note 69 

67. Colo—Brown v Bradbury, 135 
P 2d 1013, no Colo 537 

68 Cal—Joerger v Pacific Gas & 
Electric Co, 276 P 1017, 207 Cal 
8 

69 Utah—West Union Canal Co v 
Provo Bench Canal & Irr Co, 208 
P 2d 1119, 116 Utah 128 

Allowing water to flow into ditch 
Where defendant, with notice that 
excess water escaping from, his ditch 
in the past had damaged plaintiff's 
canal, allowed water to flow into his 
ditch after unusually heavy rain¬ 
fall, with result that water entered 
plaintiff’s canal, filled it with debns, 
and caused a break in plaintiff's pipe 
line, plaintiff could recover damages 
for defendant's negligence 
Utah—^West Union Canal Co v Pro¬ 
vo Bench Canal & Irr Co, supra. 
70. Ariz—^Seville v. Allen, 237 P 
184, 28 Anz 397. 
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Colo—Stuart v Davis, 139 P 677, 25 
ColoApp 568 
Mandatory injunction 

Where plaintiffs acquired prescrip¬ 
tive easement in imgation ditch 
running through defendants’ land, 
and defendants admitted existence of 
such easement, and without plaintiffs’ 
consent constructed new enclosed 
ditch, defendants were guilty of ar¬ 
bitrary violation of property rights 
of plaintiffs and would be required to 
restore rights of plaintiffs 
Ariz—Stamatis v Johnson, 224 P 
2d 201, 71 Anz 134, modified on 
other grounds 231 P 2d 966, 72 
Anz 158. 

71. Arlz—Seville v. Allen, 237 P 
184, 28 Anz 397 
67 C J. p 1386 note 72. 

72- Idaho —^Austin v Wilson Irr Co , 
199 P 376, 34 Idaho 87 

73. Idaho —Stocker v Klrtley, 69 P 
891, 6 Idaho 795 

74. Cal —^Board of Directors of Tur¬ 
lock Irr Dist. V Fair, 276 P 2d 
109, 128 CalApp2d 833—^Board of 
Directors of Turlock Irr Dist v 
City of Ceres, 254 P 2d 907, 116 Cal 
App 2d 824 

75. Neb—^Dawson County Irr Co v 
Dawson County, 188 NW. 666, 106 
Neb. 367. 
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ly drained'^® Failure of plaintiff to observe the 
terms of an agreement designed to prevent the dam¬ 
age complained of is a defense to his suit for an 
injunctionIt is no defense in an action for 
destruction of an irrigation ditch that its owner 
has failed to file a statement and a map of the ditch 
as required by statute,nor in an action for de¬ 
struction of easement rights in a ditch that another 
had offered plaintiff an option of secunng water 
from another ditch 

Parties Where several companies are using 
a ditch, all must be made parties to a suit brought 
by one to enjoin its use by a 

Pleadings. The pleadings must be sufficient as 
to special damages In an action for destruc¬ 
tion of the dam and headworks, in which defendant 
pleads the general issue, plaintiff must prove own¬ 
ership of the property,82 but, m an action for dam¬ 
ages for wrongfully interfering with plaintiff’s 
ditch, it IS sufficient for plaintiff to show priority of 
possession and right to use the water where defend¬ 
ant claims no title 83 

Evidence. Evidence of the cost of restoring a 
ditch wrongfully destroyed by defendant is ad¬ 
missible m an action to recover damages for the 
destruction, notwithstanding plaintiff was not enti¬ 
tled to all the waters he claimed 84 General rules 
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have been applied in determining the weight and! 
sufficiency of the evidence in actions based on in¬ 
juries to irngation works.85 Thus, in an action 
to recover damages for destruction of a ditch, evi¬ 
dence of Its permanent nature and of its continued 
use by plaintiff for a long period of years is suffi¬ 
cient to disprove allegations of the defense that 
the canal destroyed was not a part of plaintiff’s irri¬ 
gating system,88 but evidence of the loss of two- 
trees out of an orchard proved otherwise to be 
in good condition is not sufficient to establish a 
substantial loss from alleged destruction of a 
ditch 87 In an action to enjoin destruction of an 
embankment by the owner of land through which 
plaintiff’s ditch runs, evidence of ownership of the 
land is not of itself sufficient to support the de¬ 
fense of the right to use the water 88 

Trial and judgment. Where there is sufficient 
evidence to take the case to the jury on an issue 
of compensatory damages, the court should not di¬ 
rect a verdict for nominal damages 89 Instructions 
must be proper,^® and the judgment must conform 
to the pleadings^i and the evidence 82 

Damages. The measure of damages for the per¬ 
manent destruction of an irrigation ditch is the 
difference in the value of the land irrigated, with 
and without the ditch,8 3 from which should be 


76. Colo—City of Boulder v Boul¬ 
der & White Rock Ditch & Res¬ 
ervoir Co, 216 P 653, 73 Colo 426, 
36 ALR 1468. 

77. Or—^Provolt v Bailey, 121 P 
961, 62 Or 68 

78. Colo —^Denver, etc, R Co v 
Dotson, 38 P 322, 20 Colo 304 

79. Ariz—^Beville v, Allen, 237 P 
184, 28 Anz 397 

80 Colo—City of Boulder v Boul¬ 
der & White Rock Ditch & Reser¬ 
voir Co, 216 P 563, 73 Colo 426, 36 
ALR 1468. 

81 Pleadings held sufQlclent 

In action by farmer against rail¬ 
road for damages arising from depri¬ 
vation of use of water which result¬ 
ed when railroad disconnected flume 
across its right of way as to which 
farmer had prescriptive right to in¬ 
clude consideration of loss in lamb 
crop as result of removal of sheep 
to less favorable area 
U S —^Denver & R G- W R Co v 
Himonas, C A Utah, 190 F 2d 1012 

82. Or—Smith v Smith, 136 P. 876, 
67 Or 606 

67 C J p 1887 note 83 

83. Wyo—Chicago, B & Q R Co 
V McPhillamey, 118 P. 682, 19 Wyo 
426, Ann Cas 1913E lOL 

67 aj. p 1387 note 84. 
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84 Cal—Joerger v Pacific Gas & 
Electric Co, 276 P 1017, 207 Cal 8 

85. Evidence held sufficient 

(1) To establish that during year 
for which damages were sought, 
there was water available which 
could have been conveyed through 
disconnected flume and that other 
waters were alone insufficient and 
unfit for irrigation and stock water¬ 
ing purposes 

U S —^Denver & R G W R Co v 
Himonas, C A Utah, 190 P2d 1012 

(2) To sustain finding that the 
breaking of plaintiffs pipe line was 
proximately caused by water which 
entered plaintiff's irrigation canal 
having overflowed from defendant's 
irrigation ditch 

Utah—^West Union Canal Co v Pro¬ 
vo Bench Canal Irr. Co, 208 P 
2d 1119, 116 Utah 128 

(3) To show plajutiff entitled to 
injunction 

Cal—Muscoy Mut Water Co No 1 
V Enloe, 213 P 2d 414, 96 CalApp 
2d 566 

86. Tex—^Neches Canal Co v Dish- 
man, ComApp, 44 SW2d 965 

87- Or—Clasen v. Kennedy, 266 P 
1073, 126 Or. 99 

88. Neb—^Dundy County Irr Co v 
Moms, 186 NW. 350, 107 Neb 64 

1 89. Utah —^Petrofesa v. Denver & 
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Rio Grande Western R. Co, 169 
P 2d 808, 110 Utah 109 
90 Instructions held erroneous 
Colo—City & County of Denver v 
Noble, 237 P 2d 637, 124 Colo 392 

91. Utah.—^Adamson v Brockbank, 
185 P2d 264, 112 Utah 62 

92. Utah —^Adamson v Brockbank. 
supra. 

JudSTment held supported by evidence 
Colo—^Leonard v. Buerger, 276 P 2d 
986 

Conclnslon held erroneous 
In irrigation district's action for 
damages for diversion of water from 
reservoir, trial court’s conclusion 
that, because of district’s failure to 
make proof of application of water 
to beneficial use, it lost all rights ac¬ 
quired under water right locations 
except to extent of amount delivered 
was erroneous, where district’s right 
to water stored was not being con¬ 
tested by any other appropriator or 
by state 

Idaho—Washington County Irr Dist 
V Talboy, 43 P 2d 943, 65 Idaho 
382 

93., Colo —^Denver, etc, R Co v 
Dotson, 38 P 322, 20 Colo 304 
Utah—^Adamson v Brockbank, 185 
P 2d 264, 112 Utah 52 
Damages held excessive 
Colo—City & County of Denver v 
Noble, 237 P 2d 637. 124 Colo 392 
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deducted the reasonable market value of the water 
stock owned by plaintiff,For temporary dam¬ 
age to his irrigation ditch, the owner may recover 
the reasonable expense of restoration plus his loss 
of income for a reasonable time,®5 including the 
difference in rental value of the property with and 
without water for the period the ditch was not in 
operation,®® loss of crops, measured by market 
value less expenses,®7 and the cost of replanting 
a field ,®^ but the rental value of land used for 
growing crops the loss of which has been compen¬ 
sated by special damages should not be considered 
in computing the damages ®® Special damages may 
include actual expenditures for seed for the year 
of destruction,^ preparation of the land for culti¬ 
vation,^ loss of crops already in existence and not 
included in the value of the land before destruction 
of the ditch,3 the cost of digging a well, if the wa- 

E. DISTRIBUTION AND SUPPLY 

§ 352. Right to Supply of Water 

a. In general 

b. Nature of right 

c Conditions precedent to right to sup¬ 
ply 

d Amount of water to which consumer 
entitled 

a. In General 

A distributor must suppt/ water for irngation to all 


ter in the ditch was usable for culinary purposes,^ 
and interest on the amount awarded at the legal 
rate from the date of destruction,® but no dam¬ 
ages should be awarded for the loss of profits on 
future crops which were not planted ® The dam¬ 
ages recoverable for wrongful removal of an irri¬ 
gation company’s bridge is the value of the bridge, 
nor the cost of erecting a new one, plus the rea¬ 
sonable cost of dirt removal necessitated there¬ 
by"^ In proceedings for an injunction, defendants 
who had destroyed an old ditch and constructed a 
new one were properly required to pay the cost of a 
new headgate in the new ditch for plaintiff s use, 
where a headgate already constructed was not an 
adequate substitute for the original headgate used 
to divert water to plaintiff’s land ® 

Punitive damages may be awarded only if de¬ 
fendant acted in a willful or malicious manner.® 

OF WATER FOR IRRIGATION 

who are entitled thereto, within the ability of the dis¬ 
tributor to do so in the exercise of reasonable diligence, 
and as long as it has any supply of water to distribute, 
and consume! s cannot complain of any use which does 
not interfere with their rights. 

It is the duty of a distnbutor of water for irn- 
gation purposes to supply water to all persons who 
may be entitled thereto,!® within the ability of the 
distributor to do so in the exercise of reasonable 
diligence,!! and as long as it has any supply of wa¬ 
ter to distribute,!® and, on the other hand, consum- 


94. Colo—Crty & County of Denver 

V Noble, supra 

95 Wash —Messenger v Frye, 28 P 
2a 1023, 176 Wajsh, 291 
96, U S — ^Denver & R Gr W R Co 

V Himonas, C A Utah, 190 F 2d 
1012 

Utah—^Adamson v Brockbank, 186 P 
2d 264. 112 Utah 52 

57 , XJS—Denver & R G W R Co 

V Himonas, C A Utah, 190 F 2d 
1012 

98. U S —^Denver & R. G. W R Co 
V, Himonas, supra. 

99. Utah —Adamson v BrockbaJik, 
185 P 2d 264, 112 Utah 52 

1. Utah—^Adamson v. Brockbank, 
supra 

2. Utah—Adamson v. Brockbank, 
supra 

3. Utah—^Adamson v Brockbank, 
supra. 

4 Utah—Adamson v. Brockbank, 
supra 

5 Utah —^Adamson v. Brockbank, 
BUpra 

6. Utah.—Adamson v. Brockbank, 
supra 


7 Neb—Dawson County Irr Co v 
Dawson County, 173 NW 696, 103 
Neb 692 

S, Colo—Leonard v Buerger, 276 P 
2d 986 

9. Utah —^Adamson v Brockbank, 
185 P2d 264, 112 Utah 52 

10. US—U S V Tilley, C C A Nev , 
124 F2d 850, certiorari denied 
Scott V U S, 62 set 1281, 316 U 
S 691, 86 LEd 1762 

Anz —^Whiting v Lyman Water Co , 
124 P2d 316, 59 Anz 121, affirmed 
129 P2d 995, 59 Anz 458 
Nev —In re Reno Press Brick Co, 
73 P2d 503, 58 Nev 164. 

67 C J p 1387 note 93 
Bights held dependent on right of 
appropriation 

Anz—Whiting v Lyman Water Co, 
124 P 2d 316, 59 Anz 121, affirmed 
129 P2d 995, 69 Anz 458 
Wyo—State v Laramie Rivers Co, 
136 P 2d 487, 69 Wyo. 9 
Stream flow rights 
Water impounded m reservoir, con¬ 
structed under permit from state en¬ 
gineer for storage of quantity of 
water limited by state water board’s 
water storage right certificate, must 
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not be used on lands having only 
stream flow right 

Or—Tudor v Jaca, 164 P 2d 680, 178 
Or 126, rehearing denied 166 P 2d 
770, 178 Or 126 
Duty imposed hy statnte 
Neb—^In re Applications Nos 2151, 
2351, 2364, 2355, 2358. 2374 of Cen¬ 
tral Nebraska Public Power & Irr 
Dist, 268 NW 334, 131 Neb 356 
Wyo—Sturgeon v Brooks, 281 P 2d 
676 

11. US—Ure V U S, DC Or, 93 
F Supp 779, affirmed, CA, White 
V U S, 193 F 2d 505. and reversed 
on other grounds U S v. Ure, 225 
P2d 709 

Tex—^American Rio Grande Land & 
Irrigation Co v Mercedes Planta¬ 
tion Co, ComApp, 208 SW 904 

12, Anz—Gould v Mancopa Canal 
Co, 76 P 598, 8 Anz 429 

[ 67 C J p 1387 note 98 
Duty to use all available water 
[ All available water supply should 
be used as far as possible under irri¬ 
gation law 

Wyo —In re Greybull Valley Irr. 
Dxst. 76 F2d 339, 52 Wyo 479, fol¬ 
lowed m Brewer v. Greybull Valley 
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ers of water for irrigation purposes cannot complain 
of any use of the irrigation system or canal grant¬ 
ed by Its owner, or acquired by operation of law, 
which does not interfere with their rights A 
consumer cannot acquire a nght to a supply of wa¬ 
ter for irrigation in excess of the capacity of the 
canal or system supplying him 

Although not required to receive water for which 
he has no further use or pay therefor without us¬ 
ing it,^® one who has been receiving a supply of 
water from a distnbutor and applying it to the irri¬ 
gation of his lands has a right to its continued use,^® 
which right may be secured by statute,17 and which 
exists unless the supply is diminished by a short¬ 
age of water for which the distributor is not re¬ 
sponsible, or by a shortage by reason of the in¬ 
creased demand of added consumers,^® in which 
cases the duty of the distnbutor is to supply such 
water as it has, fairly apportioned among its con¬ 
sumers 20 A consumer cannot lawfully be deprived 
of any part of the supply of water to which he is 
entitled in order that the distnbutor may sell it to 
later comers 21 Where a consumer has a nght to 
a supply of water from certain sources, the fact 
that he acquiesces in being supplied from one source 
will not amount to a waiver or abandonment of his 
light to be supplied from another source should the 
source used prove inadequate 22 Where a formal 
application and deposit of charge is required in 
order to entitle a landowner to demand water for 
irrigation, his nght to demand water is controlled 
by conditions existing at the time of the filing of 
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such application and deposit of the required 
charge 23 

From irrigation district An irrigation district 
is created for the equal benefit and general welfare 
of all persons owning lands therein, and such dis¬ 
trict owes a duty to deliver water for each tract of 
irrigable land wilhm its boundaries.24 it holds the 
title to the waters and irrigation works in trust for 
the various water users who are entitled to share 
proportionately in the entire water supply availa¬ 
ble for irrigation purposes,25 and such district can¬ 
not charge a landowner for maintenance of the 
irrigation system and arbitrarily refuse to deliver 
his proportionate share of water.26 An irrigation 
district owes no duty to furnish water to a con¬ 
sumer until its system and facilities have been 
constructed, or until, by the use of ordinary care, 
it can extend its completed facilities to the con¬ 
sumer’s land and have sufficient water in its ca¬ 
nals to supply the consumer's legal demands in ac¬ 
cordance with the statutes and the reasonable rules 
and regulations of the district 27 ^ water user in a 
particular irrigation distiict may look to officials of 
other districts to see that his rights are not inter¬ 
fered with, and he need not make a demand on any 
particular user therein for water 28 

From irrigation or ditch company. An irrigation 
company, the business of which is affected with 
a public interest, and which is not orgamzed mere¬ 
ly to furnish water to its own stockholders, has 
the duty of furnishing water, in the absence of con¬ 
tract, to the extent that the available supply has 
not already been contracted to other consumers,23 


Irr Dist, 76 P 2d 351, 52 Wyo 
513, rehearing- denied In re Grey- 
bull Valley Irr Dist, 77 P 2d 617, 
52 Wyo 479 
Surplus water 

If water district and irrigation 
district were not able to use all wa¬ 
ters to which they were entitled, 
they could prevent waste of surplus 
water by selling it to any willing 
purchaser for beneficial purposes 
Cal—Stevinson Water Dist v Rod- 
uner, 223 P 2d 209, 36 Cal 2d 264 

13. Colo—^Hackett v Larimer, etc, 
Reservoir Co, 109 P 965, 48 Colo 
178 

14. DC —^Fox V Ickes, 137 P 2d 30, 
78 U S App D C 84, certiorari de¬ 
nied 64 set 204, 320 US 792, 8^ 
LEd 477, Ickes v Park, 64 S Ct 
204, 320 US 792, 88 LEd 477, and 
Ickes V Eder, 64 S Ct. 204, 320 U 
S 792, 88 LEd. 477. 

67 C J p 1387 note L 

15. Cal —Miller v Railroad Com¬ 
mission, 70 P2d 164, 9 Cal 2d 190, 
112A.LR 221. 


16. Anz —Whiting v Lyman Wa¬ 
ter Co , 124 P 2d 316, 69 Anz 121 
affirmed 129 P 2d 996, 69 Anz 458 

67 C J p 1389 note 16 

17. Neb—In re Birdwood Irr Dist 
Water Division No 1-A, 46 NW 
2d 884, 154 Neb 52 

67 CJ p 1389 note 17 

18. Cal —Leavitt v Lassen, Irr Co , 
106 P 404, 167 Cal 82, 29 LBA, 
NS, 213, 

19. Cal—^Leavitt v Lassen Irr. Co, 
supra. 

20. Cal—Leavitt v, Lassen. Irr. Co, 
supra. 

21. Cal —^Hildreth v Montecito 
Creek Water Co, 72 P. 395, 139 
Cal 22 

67 C J p 1389 note 21 

22. Cal—Smith v. Cucamonga Wa¬ 
ter Co , 117 P 764. 160 Cal 611. 

23. Tex—Hidalgo County Water 
Control & Improvement Dist No 1 
V. Quick, Civ App, 13 S W 2d 209 

24. Neb—^In re Birdwood Irr. Dist, 
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Water Division No. l-A, 46 N'W 
2d 884. 154 Neb 52 

N M —Middle Rio Grande Water 
Users Ass'n v Middle Rio Grande 
Conservancy Dist. 258 P2d 391, 
57 NM 287—Middle Rio Grande 
Conservancy Dist v Chavez, 101 
P2d 190. 44 NM 240. 

67 C J p 1388 note 2 

25 Idaho —^Harsin v Pioneer Irr 
Dist, 263 P 988, 46 Idaho 369 

Mont —^Blaser v Clinton In* Dist, 
53 P2d 1141, 100 Mont 469 

26. Idaho —^Harsm v Pioneer Irr 
Dist, 263 P 988, 45 Idaho 369 

27- Tex—Hidalgo County Water 
Control & Improvement Dist No 
1 v Quick, Civ App, 13 S W 2d 
209. 

67 C J p 1388 note 6 

28. US—Holbrook Irr Dist ,v Ar¬ 
kansas Valley Sugar Beet & Irri¬ 
gated Land Co, DC Colo, 42 P. 

I 2d 541 

29. Anz—^Whiting v Lyman Water 
Co. 124 P2d 316, 69 Anz 121, af¬ 
firmed 129 P2d 995, 59 Anz. 468. 
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provided the service which the consumer demands is 
the kind of service which the company was or- 
:ganized to render,30 An irrigation company sup¬ 
plying water to the public may not arbitrarily dis¬ 
continue Its service in whole or in part A mutual 
irrigation company which receives its supply of 
water from another irngation company supplying 
water to the public for irrigation purposes is a con¬ 
sumer of water with the same nghts and subject to 
the same obligations as other consumers ^2 

Necessity of application to beneficial use A con¬ 
sumer has a nght to a supply of water for irngation 
only where he actually applies the water to a bene¬ 
ficial use,23 without waste 34 One who owns a wa¬ 
ter right but no land on which water can be put 
to a beneficial use has no right to a supply of wa- 
ter.35 

Abandonment of rights Where the owners of 
water rights have abandoned such rights, another 
consumer may acquire the nght to the use of the 
water so abandoned, either by appropriation or ap¬ 
plication to a beneficial use, or under contract with 
a distnbutor owning the paramount appropriations 
and water nghts 36 The fact that the owner of a 
water right represented by shares of stock in an 
irrigation company does not use the full quantity of 
water to which his shares entitle him, without an 
intention to waive any nght, his cotenants and les¬ 


sees using all the excess, does not work an aban¬ 
donment of his nghts 37 A water right constituting 
an easement in a ditch cannot be lost by nonuser 
alone, short of the period for the limitation of ac¬ 
tions to recover real property.38 

In absence of contract. The nght of a consumer 
to water exists, in the absence of contract, where 
the supplying of water for irngation is a public use 
and water has been dedicated to certain lands.39 
Water may not be dedicated to land within a cer¬ 
tain area in the absence of any contract between 
the water company and its stockholders to that ef¬ 
fect and without compliance with any statutory pro¬ 
vision 40 

Place of delivery. Under a statute providing that 
it is the duty of a distributor of water for irrigation 
to deliver it at a point convenient to the consum¬ 
er, It has been held that it must also be turned out at 
the point that will cause the least waste by seepage 
and evaporation 41 

Waste water. The fact that water primarily be¬ 
longing to one consumer becomes drain or waste 
water and is used by another consumer m turn does 
not establish a dedication of such water directly 
from the canal to the lands of the second user, 42 
and the user cannot compel the distributor to main¬ 
tain such waste water, although a rental is charged 


Wash—^Prescott Irr Co v Flathers, 
55 P 635. 20 Wash 454 
67 CJ p 1388 note 7—10 CJ P 66 
note 52 [b] 

30- N M —Miller v Hagrerman Irr 
Co, 151 P 763, 765, 20 NM 604 
67 C J p 1388 note 3 
ISstoppel 

Irrigation companies were not es¬ 
topped to deny use of water where 
there was no showing of fraud, de¬ 
ceit, or reliance on conduct of com¬ 
panies to detriment of users 
Utah—^Wellsville East Field Irr Co 
V Lindsay Land & Livestock Co, 
137 P2d 634, 104 Utah 448, rehear¬ 
ing denied 143 P 2d 278, 104 Utah 
498 

31- Anz—Gould v Maricopa Canal 
Co. 76 P 598, 8 Ariz 429 

32. Cal—Limoneira Co v Railroad 
Commission of California, 162 P 
1033, 174 Cal 232 

33. US—Twin Falls Land & Water 
Co V Twin Falls Canal Co, D C 
Idaho, 7 FSupp 238, affirmed, CC 
A, 79 F 2d 431, certiorari denied 56 
set 381, 296 US 654, 80 LEd 
-;66 

DC—Fox V Ickes, 137 F2d 30, 78 
USAppDC 84, certiorari denied 
64 set 204, 320 US 792. 88 LEd 
477, Ickes V Park, $4 S.Ct 204, 


320 US 792, 88 LEd 477, and 
Ickes V Eder, 64 S Ct 204, 320 U 
S 792, 88 LEd 477 

Neb—Faught v Platte Val Public 
Power & Irr Dist, 51 NW2d 253, 
155 Neb 141 

NM—^Holloway v Evans, 238 P 2d 
457, 55 NM 601 

Wyo —State v Laramie Rivers Co , 
136 P 2d 487, 59 Wyo 9 
67 C J p 1389 note 15 
Mere judicial flat Insufficient to cre¬ 
ate light 

Wyo —State v. Laramie Rivers Co, 
supra 

Methods of Irrigation required 

A property right once acauired by 
beneficial use of water is not bur¬ 
dened by obligation of adopting 
methods of irrigation more expen¬ 
sive than those currently considered 
reasonably efficient in the locality, 
DC—Pox V Ickes, 137 F 2d 30, 78 
U S App D C 84, certiorari denied 
64 set 204, 320 US 792, 88 LEd 
477, Ickes v. Park, 64 S Ct. 204, 

I 320 US 792, 88 LEd 477, and 
Ickes V Eder, 64 S Ct 204, 320 U 
S 792, 88 LEd 477 

34- Idaho—^In re Robinson, 103 P 2d 
693, 61 Idaho 462 

35. Colo—City & County of Denver 
V Brown, 138 P 44, 66 Colo 216 

36. Idaho—Jackson v, Indian Creek 
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Reservoir Ditch & Irrigation Co, 
no P 251, 18 Idaho 513 
Company held not entitled to urge 
abandonment by stockholders where 
company recognized right of stock¬ 
holders to some water and all assess¬ 
ments had been fully paid and ac¬ 
cepted by company 
Idaho—^Brdoisa v. South Side Bru- 
neau Canal Co, 130 P 2d 669, 64 
Idaho 274 

37- Colo—Cache La Poudre Irriga¬ 
tion Co V Lammer & Weld Reser¬ 
voir Co, 63 P 318, 25 Colo 144, 71 
Am SR 123 

38. Colo—^People ex rel Standart v 
Farmers’ High-Line Canal & Res¬ 
ervoir Co, 54 P 626, 25 Colo 202 

39. US~U S V .Tilley, CCANeb, 
124 P2d 850, certiorari denied 
Scott V U S, 62 set 1281, 316 
US 691, 86 LEd 1762 

67 C J p 1388 note 14 

40. Cal —Crescent Canal Co v 
Kings County Development Co, 110 
P2d 1006, 43 Cal App 2d 370 

41. Idaho—Niday v. Barker, 101 P 
254, 16 Idaho 73. 

42. Idaho—Gerber v Nsunpa & Me¬ 
ridian Irr Dist, 116 P 104, 19 Ida¬ 
ho 765—Gerber v Nampa & Meridi¬ 
an Irr. Dist, 100 P. SO, 16 Idaho 
1 . 22 . 
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therefor, for his right depends entirely on the wa¬ 
ter wasted from the lands of the first consumer's 

Offenses, A statute making it a misdemeanor 
for a distributor of water for irrigation purposes to 
refuse to furnish and deliver water to a consumer 
after proper demand and tender of the lawful rate 
of compensation, when it can lawfully furnish wa¬ 
ter without infnngement of pnor nghts, has been 
held to apply only to persons owning or possessing 
land under the ditch needing water.^^ 

hi Nature of Right 

The right to a supply of water for irrigation !s a 
right m real property and may be appurtenant to land. 

The nght to a supply of water for irrigation pur¬ 
poses is held to be a right in real property,^5 and 
has been said to be an incorporeal hereditament^® 
and a covenant running with the land,^*^ and may be 
a property nght^® or easement^^ appurtenant to 
land,®® although subject to regulation The right 
to a supply of water may be a servitude on the iro¬ 
gation system,binding on a successor in title of 
the imgation system who has notice of the servi¬ 
tude, either actual or constructive The fact that 
such an appurtenance may be transferred to other 


lands does not render it less a complement to the 
land or make it an independent entity or chattel 
On the other hand, it has been held that the ex¬ 
ercise and enjoyment of a nght to irrigation water 
does not create an easement in the property of the 
irrigation corporation or the consumer, but is sim¬ 
ply a right of service,®® and where the right to 
use water for irngation is dependent on the own¬ 
ership of shares of stock in an irrigation cor¬ 
poration, which shares do not represent rights to 
irrigate any particular land, such nghts are not 
appurtenant to the land.®® 

Where water for imgation has been dedicated to 
public use, the right of an individual to a supply 
is in the nature of a public nght possessed by rea¬ 
son of his status as a person of the class for whose 
benefit the water is appropriated or dedicated, and 
all who enter the class may demand the use of 
the water, regardless of whether they have pre¬ 
viously enjoyed it,®"^ or whether they own stock 
in the distributing system ®® The actual deLvery of 
water for irrigation purposes is an incident of the 
relation of distnbutor and consumer, which rela¬ 
tion anses as soon as the distnbutor becomes ob- 


43. Idaho —Gerber v Nampa & Me¬ 
ridian Irr Dist, supra. 

44. Colo—Schneider v People, 71 P 
369. 30 Colo 493 

■45. Cal—^Rose v Mesmer, 75 P 905, 
142 Cal 322 

Valley View Mut Water Co v 
Browne, 230 P 2d 876, 104 Cal App 
2d 177, 

Idaho—Randall Canal Co v Ran¬ 
dall. 50 P2d 593, 66 Idaho 99 

N J —McCarter, Attorney General v 
Hudson County Water Co, 65 A 
489, 70 NJBa 695, 14 LRA-.NS, 
197. 118 Am SR 754, 10 Ann Cas 
116 

Tex —Mudge v. Hughes, Civ.App ,212 
SW 819 

Utah —Cortella v Salt Lake City, 
72 P 2d 630. 93 Utah 236. 

•67 C J p 1390 note 31 

Nature and ownership of water in 
general see supra § 1. 

Water In use 

Cal—^Fawkes v Reynolds, 211 P 
449, 190 CaL 204. 

Water stored In reservoir 

Cal —Copeland v. Pairview Land, 
etc. Co, 131 P 119, 165 Cal 148 
San Juan Gold Co v San Juan 
Ridge Mut. Water Ass'n, 93 P 2d 
582, 34 Cal App 2d 159. 

Water In canals 

Tex—^Mudge v. Hughes, Civ App, 
212 SW 819. 

46. Utah —Cortella v Salt Lake 
City, 72 P 2d 630, 93 Utah 236. 

-67 C J p 1390 note 32. 


47 Tex —^Reeves v Pecos County 
Water Improvement List No 1, 
Civ App, 293 SW 923, reversed on 
other grounds. Com App , 299 SW 
224, and rehearing denied. Com 
App , 7 S W 2d 67 

48. Cal—San Juan Gold Co v San 
Juan Ridge Mut Water Ass’n, 93 
P2d 682, 34 Cal App 2d 159 
67 C J p 1390 note 34 

46. Cal—Jones v Deardorff, 87 P 
213, 4 Cal App 18 

67 CJ p 1390 note 35—19 CJ p 866 
note 44 

50. Cal—San Juan Gold Co v San 
Juan Ridge Mut Water Ass’n, 93 P 
2d 682, 34 Cal App 2d 159 
67 CJ p 1390 notes 34-35—31 C J p 
392 note 24 [c] 

InapplicahUity of statute making 
rights appurtenant 
Statute relating to nghts of pur¬ 
chasers of land from corporation 
which furnishes water for irrigation 
of the land, to use of water for irri¬ 
gating, was not applicable to canal 
company which did not sell the land 
for which It furnished water for ir- i 
rigating purposes 

Cal —Crescent Canal Co v Kings 
County Development Co, 110 P 2d 
1006, 43 Cal App 2d 370, 

51- Cal—Henderson v. Oroville-Wy- 
andotte Irr. Dist, 277 P. 487, 207 
Cal 215 

52. Or —In re Water Rights of 
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Deschutes River and Tributaries, 
286 P 663, 294 P 1049, 134 Or 623 

67 C J p 1391 not© 39 

53 Cal—Chnsman v Southern Cal¬ 
ifornia Edison Co, 256 P 618, 83 
Cal App 249 

67 C J p 1391 note 40 

64. Idaho —^Milner v Leland, 4 P 2d 
665, 61 Idaho 214—^Leland v Twin 
Falls Canal Co, 3 P 2d 1105, 61 Ida¬ 
ho 204 

55. Neb —^Faught v Platte Val 
Public Power & Irr Dist, 61 NW 
2d 253, 155 Neb 141 

Bight subject to regulation 

Neb —Paught v Platte Vai Pub¬ 
lic Power & Irr Dist, supra. 

56 US —^Ackroyd v Winston Bros 
Co, CCA Mont, 113 F 2d 657. 

67 C J p 1391 note 38 

57, Cal —^Miller v Railroad Com¬ 
mission, 70 P 2d 164, 9 Cal 2d 190, 
112 ALR 221 

Neb—^Faught v. Platte VaL Public 
Power & Irr Dist, 61 NW24 253, 
156 Neb. 141—Vonburg v Farmers' 
Irr Dist, 260 NW 383, 128 Neb 
748 

67 C J p 1391 note 43 

Irrigation as public use in general 
see supra § 315 

58. Ariz—^Whitmg v Lyman Water 
Co. 129 P2d 996, 69 Ariz 458— 
Olsen V Union Canal & Imgation 
Co. 119 P2d 569, 68 Ariz 306 
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ligated to furnish water and the consumer becomes 
obligated to take it.^^ 

Distributor or Consumer as Appropnator It is 
the rule in some jurisdictions that the irrigation 
company or distnct distributing water to its con¬ 
sumers IS the appropnator of the water from the 
source of supply, the consumer having merely a 
right, contractual or otherwise, to a supply of water 
for irngation purposes,®^ and it is not necessary 
that the irrigation company or district own or pos¬ 
sess land in connection with its system in order 
to be such an appropnator In other junsdictions, 
however, the rule has been established that an irri¬ 
gation company or district which does not itself own 
or possess arable and irngable land cannot be an 
appropnator of water from its source of supply, 
but the appropriation is completed only by the ap¬ 
plication of the water to a beneficial use by the 
consumer,® 2 and, while the consumer under this 
rule is in a sense an appropnator, he does not oc¬ 
cupy the exact status of an independent appropna¬ 
tor directly from a stream, since his nghts are lim¬ 
ited by the terms of his contract with the distributor, 
as well as by limitations imposed by law on the re¬ 
lations between distributor and consumer Under 
this rule, the distributor has the status of a cai- 
ner or agency, public or pnvate, depending on 
whether its purpose or practice is to supply own¬ 
ers or possessors of land who are not stock or 
water nght holders and to whom it has assumed 
no contractual obligation, or is merely to supply 
those owners or posscssois of land with whom it 
has fixed contractual relations Where the right 


to water of an appropnator thereof is merely in¬ 
choate, no water having yet been applied by him to 
a beneficial use, an irrigation district or landowners 
therein desiring a supply of the water so appropri¬ 
ated but not used are under no obligation to pur¬ 
chase from the appropnator, but may secure water 
independently of him from such sources as they 
choose 

c. Conditions Precedent to Right to Supply 

A consumer must make application or demand for 
water for irrigation and tender payment therefor. 

In order that a consumer may have a right to a 
supply of water for irrigation purposes, he must 
make such seasonable and proper application or 
demand therefor as may be required by statute or 
otherwise,®® and pay or tender payment at the es¬ 
tablished rates or on a proper basis of compensa- 
bon,®7 and the distributor may require the charges 
to be paid or secured in advance ®® The tendenng 
of maintenance fees is not a condition precedent 
to a right to water where no maintenance fees have 
been assessed by the distributor ®9 Where a dis- 
tnbutor refuses to furnish water except at a higher 
rate than that at which a consumer is entitled to 
receive it, the distributor is not excused from its 
obligation to furnish water by the fact that the 
consumer did not make a demand for a specific 
amount and did not tender payment in advance at 
the contract rate Under provisions of consti¬ 
tution and statute securing to everyone who has 
rented water from an irrigation company the right 
to rent from year to year and making such rental 
a dedication, and providing for the tendenng of rea- 


59. Cal —Butte County Water Us¬ 
ers’ Ass’ti V Railroad Commission 
of CahtomJa, 196 P 265, 185 Cal 
218 

60. Cal —Miller v Railroad Com¬ 
mission. 70 P 2d 164, 9 Cal 2d 190, 
112 AL.R 221 

Idaho —Nampa & Meridian In* Dist 

V Barclay, 47 P 2d 916, 56 Idaho 
13, 100 AUR 657 

Mont—State ex rel Mun^ras v Dis¬ 
trict Court of Third Judicial Dist 
in and for Granite County, 59 P 2d 
71, 102 Mont. 533 
67 C J p 1391 note 46 
Rigrlits among* consiuners 

Consumers of water who acquire 
their rights through district which 
IS appropnator and owner have no 
right which they can assert against 
other appropriators 
Idaho—^Nampa & Meridian Irr Dist 

V Barclay, 47 P 2d 916, 66 Idaho 
13, 100 ADR. 667 

61. U S —Gutierres v Albuquerque 
band & Irrigation Co, NM, 23 S 
Ct 338. 188 US 545. 47 L Ed 588 
67 C J p 1891 note 47. | 


62 US —Reconstruction Finance 
Corp V Schmitt, D C Nev, 20 P 
Supp 816, reversed on other 
grounds, CCA, Pacific States Sav¬ 
ings & Loan Corp v Schmitt, 103 
F2d 1002 

Wyo—Corpus Juris cited In State v 
Laramie Rivers Co, 136 P 2d 487, 
498, 69 Wyo 9 

67 C J p 1391 note 48 

63. Wyo—Corpus Juris cited In 
State V Laramie Rivers Co, 136 P 
2d 487, 498, 69 Wyo 9 

67 C J p 1392 note 49 

64. Ariz—^Whiting v Lyman Water 
Co, 124 P2d 316, 59 Ariz 121, af¬ 
firmed 129 P2d 995, 69 Anz 458 

Wyo —State v Laramie Rivers Co , 
136 P2d 487, 59 Wyo 9 

67 C J p 1392 note 60 

65. U S —Griffiths V Cole, D C Ida¬ 
ho, 264 F 369 

66. La —^Houston River Canal Co 
V Kopke, 31 So 166, 106 La 609 

67 C J. p 1392 note 63 
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67. Ariz—^Whiting v Lyman Water 
Co, 124 P2d 316, 59 Anz 121, af¬ 
firmed 129 P 2d 995, 59 Anz 458 

Cal —Henck v Lake Hemet Water 
Co , 69 P 2d 849, 9 Cal 2d 136 
Wyo —McHale v Goshen Ditch Co , 
52 P2d 678, 49 Wyo. 100 
67 C J p 1392 note 54 

Lump sum purchase 
A canal company has no right to 
refuse arbitranly to permit use of 
surplus water, which it controls, by 
landowners in need thereof, because 
of their failure to purchase rights 
in company for lump sura 
Wyo —State v Laramie Rivers Co , 
136 P 2d 487, 59 Wyo 9 

68. Idaho.—Shelby v Farmers’ Co- 
Operative Ditch Co, 80 P 222, 10 
Idaho 723 

69. Idaho —^Hanes v Idaho Iit Co , 
122 P 859, 21 Idaho 512 

70- Cal —^Hennci v South Feather 
Land & Water Co. 170 F. 1135, 177 
Cal 442 
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sonable compensation, or reasonable security for 
pa 3 nnent, the right of a user to water depends on 
his complying with the statute as to payment of 
compensation, or tender of security therefor 
Where an irrigation district has adopted a rule re¬ 
quiring landowners to keep their ditches and fa¬ 
cilities for distributing water in good condition so 
that it can be used without undue loss or waste, 
a landowner cannot compel an irrigation district to 
furnish him the share to which he is entitled with¬ 
out showing that he is prepared to use the same'^2 
where the irrigation company is organized to fur¬ 
nish water only to its own stockholders, a person 
IS not entitled to a supply of water from such com¬ 
pany until he acquires or establishes title to a 
water right While compliance by a consumer 
with conditions precedent to a right to a supply 
imposed by statute places a duty on the distnbutor 
to furnish water,74 the compliance with such con¬ 
ditions has been held to be unnecessary where the 
distnbutor has expressly assumed the obligation of 
furnishing water.75 

d. Amount of Water to Which Consumer En¬ 
titled 

The amount of water to which a consumer is en¬ 
titled IS limited to that quantity wlvich can be put to a 
beneficial use, and his right to any quantity of water 
to which he may be otherwise entitled depends on his 
necessities and ceases with them. 

A consumer, claiming a nght to water for irriga¬ 
tion under contract or otherwise, is entitled only 
to that quantity of water which he can reasonably 
and economically put to a beneficial use,76 and his 
nght to any quantity of water to which he may 


be otherwise entitled depends on his necessities 
and ceases with them 77 An irrigation compangy 
or district may not knowingly furnish water to a 
consumer in excess of his needs and benefiaal 
use 78 The fact that a consumer has a rental 
right for a fixed amount of water does not of 
itself entitle him to that amount of water, unless 
he can and will apply it to a beneficial use, and 
whenever he ceases to apply any part of it to such 
use, his nght to have that amount turned out to 
him ceases for the time being, and the extra quan¬ 
tity becomes at once available for another user and 
consumer.79 

The volume of water to which a consumer is en¬ 
titled may be validly limited by contract,^® or deed 61 
Where the nght of a consumer to a certain quantity 
of water has been established by contract and us¬ 
age, he may continue to have a right to the same 
amount in the absence of contract 62 One who vol¬ 
untarily transfers water rights to an irrigation 
company in return for its contract to furnish wa¬ 
ter in certain quantities cannot claim a greater 
quantity to which he was entitled under his former 
water rights 63 Where a contract for the sale 
of water specifies the exact amount to which the 
consumer is entitled under the contract, he cannot 
claim a larger amount to the extent of the capaci¬ 
ty of the pipes connecting the system with the 
consumer’s land.64 Under a statute providing that 
a consumer who has contracted for, and beneficially 
used, a specific volume of water for any particular 
year, without valid limitation as to future use, will 
be entitled to the same volume m succeeding years 


71. Idaho —^Bardsly v Boise Irnga- | 
tion & Land Co, 67 P 428, 8 Idaho ! 
155 

72. Cal—Nelson v, Anderson-Cot- 
tonwood Irr Dist, 196 P 292, 51 
CalApp 92 

73. Neb—^Dundy County Irr Co v 
Moms, 185 NW 360, 107 Neb 64 

Bights of stockholders in irrigation 
company to supply in general see 
infra § 353 

74. Tex—Bamhajrt v Hidalgo Coun¬ 
ty Water Improvement Dist No 4, 
CivApp, 278 SW 409 

75. Tex—Hudspeth County Conser¬ 
vation and Reclamation Dist No 1 
V Spears & Co, Civ App , 39 S W 
2d 94—Cameron County Water Im¬ 
provement Dist No 1 V Daniels, 
CivApp, 269 SW 1066 

76 Cal—Simon Newman Co. v San¬ 
ches. 159 P2d 81. 69 Cal App 2d 
432. 

DC—Fox V Ickes, 137 P 2d 30, 78 
U S App DC. 84, certiorari denied 
64 set 204. 320 US. 792, 88 L Ed 
477, Ickes V. Park, 64 S Ct. 204, 


320 US 792, 88 LEd 477, and 
Ickes V Eder, 64 S Ct 204, 320 U 
S 792, 88 LEd 477 

Idaho —Rayl v Salmon River Ca¬ 
nal Co. 157 P2d 76, 66 Idaho 199 
NM—^Holloway v. Evans, 238 P 2d 
457, 55 NM 601 
67 C J p 1393 note 63. 

77. Idaho—Glavm v Salmon River 
Canal Co, 258 P 532, 44 Idaho 583 

Swampland 

In apportioning water of irrigation 
ditch among several landowners, 
swampland which required no irriga¬ 
tion and would not be benefited 
thereby should not be considered 
Cal —Simon Newman Co v Sanches, 
159 P2d 81, 69 Col App 2d 432 

78. Idaho —Munn v Twin Falls Ca¬ 
nal Co, 252 P 865, 43 Idaho 198 

79. Idaho—^Niday v Baiker, 101 P 
254, 16 Idaho 73 

80. Colo—City and County of Den¬ 
ver V Brown, 138 P 44, 66 Colo 
216 

Right to contract as to volume gen- 
I erally see infra § 36L 
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Sabseuneiit needs 

Water rights established as suffi¬ 
cient when settlor acquired land ob¬ 
ligated Carey Act construction com¬ 
pany to deliver that amount and lim¬ 
ited company’s duty, but was not a 
limit on what settlor might later 
deed, use, or require, so as to pre¬ 
clude his acquiring additional water 
thereafter 

Idaho—In re Robinson, 103 P 2d 693, 
61 Idaho 462 

81- Colo —^Holbrook Irrigation Dist. 
V Adcock, 255 P 2d 384. 127 Colo. 
192 

82. Colo —^Northern Colorado Irr 
Co V Pouppirt, 127 P 125, 22 Colo 
App 563 

67 C J p 1393 note 68 

83. Or—In re Waters of Willow 
Creek, 236 P 487, 763, 237 P. 682, 
239 P 123, 119 Or 155 

84. Cal —San Diego Plume Co v. 
Chase, 25 P. 756, 26 P. 826, 87 Cal 
661. 

67 C J.p 1393 note 7L 
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when needed for irrigation, on tender of lawful 
rates and compliance with reasonable rules of the 
distributor, it has been held that the amount of 
water to which the consumer may become entitled 
is limited by his contract, and he is not entitled to 
the amount which may have been actually applied to 
his land in preceding years, when m excess of the 
amount contracted for 

A person entitled to receive a certain amount of 
water for irrigation purposes may lose a part of 
such right by prescnption by accepting for the stat¬ 
utory period a lesser quantity of water than that 
to which he was originally entitled Where a 
consumer has the right to only so much water as 
is necessary to irrigate a certain tract of land, he 
cannot use water to irngate such tract and an ad- 
dibonal tract also Where the quantity of water 
to which a user is entitled has been determined by 
court decree, such determination is controlling in 
later collateral proceedings 

The proper place of measurement of imgation 
water is at the place of diversion from the mam 
canals of the imgation systenL^^ 

§ 353. -- Rights of Particular Persons to 

Supply 

a. Stockholders or members of company 

or association 

b. Consumers not stockholders or mem¬ 

bers of company or association 

c. Consumers within area of imgation 

system or district 

d. Consumers outside area of irrigation 

system or distnct 


a. Stockholders or Members of Company or As¬ 
sociation 

A stockholder in an irrigation company generally has 
the right to a share in the whole volume of water in 
proportion to his holdings therein, except as his right may 
be fixed by contract or the company may have resorted to 
another plan of distribution, but a stockholder has no 
right to receive the amount of water to which his share 
entitles him in any manner other than through the sys¬ 
tem of the irrigation company. 

Where the service of an irrigation company, in¬ 
stead of being public or general, is limited to its 
own stockholders or members, each of them has 
the nght to a share of the whole volume of wa¬ 
ter in proportion to his shares of stock or holdings 
m the company,except as his nght may be fixed 
by contract,^^ or the company may have resorted 
to another plan of distribution ^2 A stockholder 
in an irrigation construction company under a rec¬ 
lamation project has also been held to have a con¬ 
tract nght to the amount of water evidenced by hls^ 
certificates of stock 93 Under some statutes, the 
rights of stockholders in mutual irrigation com¬ 
panies have been treated as analogous to those of 
tenants in common,9^ but there is authonty holding 
that such stockholders are not tenants in common, 
but have a contract relation with the company's 
A stockholder has no nght to receive the amount 
of water to which his shares entitle him in any 
manner other than through the system of the irriga¬ 
tion company.96 The rights of a stockholder to the 
continued use of water may depend on the paying- 
of assessments duly levied 9*^ 

It is the duty of an irngation company organ¬ 
ized for the purpose of supplying water to its* 
stockholders to exercise reasonable care and dili¬ 
gence in procun ng and distnbutmg water to its 
stockholders,98 and where a stockholder’s land 


85- Cola—City and County of Den¬ 
ver V Brown, 138 P 44, 66 Colo 
216 

86. Mont—Verwolf v Low Line Irr 
Co, 227 P 68, 70 Mont 570 

87. Colo—^Wnght v Platte Valley 
ITT Co. 61 P 603, 27 Colo 322 

67 C J p 1394 note 72 

88 Or—In re Waters of Willow 
Creek, 236 P 487, 763, 237 P 682, 
239 P 123, 119 Or 155 

89- Or—In re Waters of Willow 
Creek, supra, 

©0. Cal —Crescent Canal Co v 
Kings County Development Co, 110 
P 2d 1006, 43 Cal App 2d 370 
67 C J p 1394 note 78 
XEffecft of cufftom and usage 
A contractual right of a stock¬ 
holder in a water company cannot be j 
defeated by custom and usage, re-1 


gardless of whether the water rights 
are appurtenant to land 
Cal —Crescent Canal Go v Kings 
County Development Co, supra 
Where oaual oozupany had not com¬ 
plied with statute relating to mutual 
water companies, the statute was not 
applicable in determining right of 
purchaser of stock in the company to 
proportionate share of water for ir¬ 
rigating purposes 

Cal —Crescent Canal Co v Kings 
County Development Co, supra. 

91. U S —Caldwell v Twin Falls 
Salmon River Land & Water Co, 
D C Idaho, 225 F 584. 

67 C J p 1394 note 79 

92. Colo —^Mountain Supply Ditch 
Co V Lindefcugel, 131 P, 789, 24 
Colo App 100 

67 CJ p 1394 note 80 

93. U S —Twin Falls Oakley Liand 
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& Water Co v Martens, CCA Ida¬ 
ho, 271 F 428, certiorari denied 42 
set 49, 257 US 637. 6C LEd 410 

94. Utah—Smith v North Canyon 
Water Co , 62 P 283, 16 Utah 194 

95- U S —Ackroyd v Winston Bros. 
Co, CCAMont, 113 F 2d 667. 

Mont—^Hyink v Low Line Irr. Co^ 
205 P 236, 62 Mont 401 

96- Cal —^Duze v South Elsinore 
Mut Water Co, 188 P,2d 837, 83 
Gal App 2d 333 

67 C J p 1395 note 84. 

97. Neb—Thirty Mile Canal Co v. 
Carskadon, 70 NW2d 432, 160 Neb 
496 

67 C.J p 1395 note 96. 

98- Colo —^Mountain Supply Ditch# 
Co V, Lindekugel, 131 P, 789, 24- 
Colo App 100. 

Mont—^Hyink v Low Line Irr. Co^. 
205 P 236, 62 Mont 401. 
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IS SO Situated that it can be irngfated from cer¬ 
tain reservoirs only, it is the duty of the company, 
if practicable, by the exercise of reasonable care 
and diligence, and without prejudice to the other 
stockholders, to retain a sufficient amount of water 
in such reservoirs to irrigate that land 

Stockholders m an irrigation company who are 
supplied with water from one source of supply, 
which supply fails, are not estopped by their ac¬ 
quiescence in being supplied from the first source 
to claim their proportionate share from another 
source of supply,^ and it has been held that a 
shareholder in a mutual water company is not pro¬ 
hibited from acquiring shares in a different water 
company,2 at least, where the right of the company 
to serve its stockholders is considered not an ex¬ 
clusive one 3 Persons becoming stockholders in 
an association and thereby agreeing to be bound by 
rules and regulations for the use of water prescribed 
by governmental authority are estopped to use wa¬ 
ter contrary to such rules and regulations.'* 

Irrigation district as stockholder. Articles of in¬ 
corporation of an irrigation company restricting the 
use of water to land owned or possessed by stock¬ 
holders do not exclude owners of land in an irri¬ 
gation distnct which district is a stockholder in 
the company.5 

Municipality as stockholder. Where a municipal¬ 
ity becomes a stockholder m a mutual irngation 
company, the company does not assume the duty of 
supplying the city in accordance with its needs,® the 
city having the nght only to that amount of water 
to which its stock entitles it,*^ and if the acquisition 
of such stock by the city was ultra vires and void, 
the company is under no compulsion to furnish the 
city with any water 8 

Directors of an irrigation corporation, formed 
for the benefit, pnncipally, of its promoters, cannot 
buy water rights from the corporation at a pnce 
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so low as to inj'ure the interests of stockholders of 
the corporation ^ 

Property in water. Water delivered by an irriga¬ 
tion company into a stockholder's pnvate pipe line 
becomes his personal property with complete right 
of disposal as long as the rights of others are 
not injured.^^ 

Waste water Any stockholder who needs waste 
water in the company's ditch has an equitable right 
to the use thereof, although it may exceed his tech¬ 
nical allowance measured by his shares of stock.^^ 

Stockholder's nght as appurtenant to land. While 
a stockholder's right to water from an irrigation 
system becomes appurtenant to the land under some 
statutes,12 It has been held that it is not essential 
to recognition of the right that it be appurtenant 
to any particular land 

b. Consumers Not Stockholders or Members of 
Company or Association 

An irrigation company need not furnish water ac¬ 
quired for Its stockholders to users with no vested right 
therein, but a stockholder may not object to a sale of 
water if he is not prejudiced thereby 

In the absence of contractual liability, an irriga¬ 
tion company is not required to furnish to other 
users any of its own water acquired for its stock¬ 
holders or for sale in case of a surplus over the 
amount required by its stockholders,^* but a stock¬ 
holder may not object to the sale of water outside 
the territorial limits for such sale provided in the 
charter of the irrigation company, where the 
stockholder is not prejudiced by the sale.^® An irri¬ 
gation company which has not issued all the shares 
of its authonzed stock may reopen its subscription 
for shares and contract to sell additional water 
rights if it does not thereby impair the rights of 
its present stockholders.^® Where an irngation 
company, not being itself an appropnator of the 
water earned, supplies water to others than its 


Colo—Mountain Supply Ditch 
Co V Lindekugel, 131 P 789, 24 
Colo App 100 

1- Cal —^Richey v Dast Redlands 
Water Co , 74 P 764, 141 Cal 221 
Valley View Mut. Water Co v 
Browne, 230 P 2d 876, 104 Cal App. 
2d 177 

■8. Cal —^Valley View Mut Water Co 
V Browne, supra. 

Seld not a breach of oontraot 
■Cal—^Valley View Mut. Water Co. ▼. 
Browne, supra. 

8. Cal —Valley View Mut Water Co 
V. Browne, supra. 

4. IT S —^United States v. Bunting-, D. 
COr. 206 F 341, 


5- Cal —^Lindsay-Strathmore Irr 

Dist V Wutchumna Water Co, 296 
P 933, 111 Cal App 688 
6. Cal —^Escondido Mutual Water 
Co V. City of Escondido, 147 P. 
1172, 169 Cal 772 

7- Cal—^Escondido Mutual Water 
Co V City of Escondido, supra 
& Cal —Escondido Mutual Water 
Co V City of Escondido, supra 
9- Or.—^Paine v. Milton, Freewater & 
Hudson Bay Irr Co, 127 P 774, 
modified on other grounds 128 P 
997, 63 Or. 676 

la Utah —^Baird v Upper Canal Irr 
Co, 257 P 1060, 70 Utah 67 

11. Colo.—Stuart v. Davis, 139 P. 
677, 25 Colo App 668. 

409 


12. Mont—^Brady Irr Co v Teton 
County. 85 P 2d 350, 107 Mont 330 

13. Cal—Bank of Visalia v. Smith, 
81 P 642, 146 Cal 398 

Lindsay-Strathmore Irr Dist v. 
Wutchumna Water Co, 296 P 933. 
Ill Cal App 688 

14. Cal —Gordon v Coyina Irr Co , 

127 P. 646, 164 Cal 88 

15. Or—Paine v Milton, Freewater 
& Hudson Bay Irr Co, 127 P 774, 

128 P 997, 63 Or. 676 

16. Ariz —^Bethune v Salt River 
Valley Water Users’ Ass’n, 227 P 
989, 26 Ariz 625 

67CJ. p 1396 note 3. 
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water right holders, a nonwater right holder, on 
pajnnent of the charge for similar service made 
to other nonwater right holders, is entitled to re¬ 
ceive water sufficient for irrigation purposes in 
preference to other nonwater right holders whose 
appropnations are subsequent in time, although they 
claim under orders or leases from water right hold¬ 
ers 

c. Consumers Withm Area of Irrigation System 

or Bxstnct 

An irrigation district may be prevented from supply¬ 
ing water for use within the district to others than the 
pel sons under contract therefor 

Owners of water rights within an irrigation dis¬ 
trict may prevent the distnct from supplying water 
to consumers for use on lands within the district 
other than those for which the water was con¬ 
tracted to be furnished, when the result of such 
action would be to deprive other lands within the 
distnct of water necessary for the proper irriga¬ 
tion thereof, even though the right to transfer the 
supply IS given by statute enacted subsequent to the 
contract creating the right to a supply 

d. Consumers Outside Area of Irrigation Sys¬ 

tem or Distnct 

A distributor supplying water is under no obligation 
to supply water to land outside the territory to be served, 
and the rights of consumers outside the area of the sys¬ 
tem or district are subordinate to the rights of con¬ 
sumers within such area; but a consumer entitled to 
water within the area may use the water outside the area 
if the rights of other consumers within the area are not 
injuriously affected thereby. 

When there is no surplus of water over the 
amount required for the irrigation of lands within 
such terntory, a distnbutor supplying water to the 
public and possessing a limited amount of water 
need supply no water to lands outside the territory 
to which the water has been dedicated,or outside 


the fixed limits of the terntory to be served,20 
except as the right thereto may be gained in the 
manner provided by statute,21 and the rights of 
consumers outside the area of the system or dis¬ 
trict must be subordinate to the nghts of consum¬ 
ers within such area^^ Accordingly, an irngation 
district is not required to furnish water to persons 
outside the district who have not acquired a vest¬ 
ed nght to the use of such water, when the wa¬ 
ter is required for the irngation of lands within 
the district 23 A consumer entitled to water within 
the area of the system or district may use such 
water outside the area, however, if the rights of 
other consumers within the area are not injunously 
affected by the change m place of use 24 Where 
water has become dedicated to the use of an out¬ 
side community, it cannot later be treated as sur¬ 
plus water which an irrigation distnct may sell 
at its pleasure 25 

Where an irrigation district has in fact agreed 
to furnish water to a landowner outside the dis¬ 
trict, the district will not be relieved from liabil¬ 
ity for failure to furnish such water by the fact 
that the land was outside the distnct 23 A consum¬ 
er within an irrigation distnct cannot complain of 
the unauthorized sale of -water by the district for 
use on lands lying outside the distnct unless he 
IS thereby deprived of water to which he was enti¬ 
tled 27 A reclamation district acqmnng property 
by purchase in order to obtain a supply of water 
for its needs, and agreeing as a part of the consid¬ 
eration to furnish water to the vendors, cannot re¬ 
fuse to comply with the agreement, although the 
lands to be so furnished are outside the distnct.28 

§ 354, - Priority of Rights 

In the absence of statutes or contracts affecting pri¬ 
orities, consumers applying water to a beneficial use 
who are prior in time are generally superior m right. 


17- Ariz—Slosser v Salt River Val¬ 
ley Canal Co. 65 P 332, 7 Anz 
378 

18 Tex —^Reeves v Pecos County 
Water Improvement Dist No 1, 
Com App , 299 S W. 224 
67 C J p 1396 note 5 

19. Cal —Copeland v Fairview Land 
& Water Co, 131 P 119, 165 Cal 
148 

Idaho -—^Jensen v, Boise-EIuna Iir 
Dist, 269 P2d 765. 76 Idaho 133 
Wyo —Corpus Jrniis cited ta In re 
GreybuII Valley Irr List, 76 P 2d 
339, 349, 52 Wyo 479 
Water held not dedicated to partacn- 
lar area 

Where water supplied by canal 
company had always been used in a 
particular area, but there was noth¬ 


ing- in the articles and bylaws of the 
company, or in the stock certificates 
issued by it restricting’ the use of 
the water to such area, there was no 
dedication of the water to the partic¬ 
ular area and a purchaser of stock 
in the company was entitled to use 
his proportionate share of the water 
for land located outside the particu¬ 
lar area previously served 
Cal —Crescent Canal Co v Kings 
County Development Co, 110 P 2d 
1006, 43 Cal App 2d 370 
3<K Neb—In re Birdwood Irr Dist, 
Water Division No. 1-A, 46 NW2d 
884. 164 Neb 52 
67 C J p 1396 note 7 

21. Neb —In re Birdwood Irr Dist, 
Water Division No 1-A, supra 

22. Tex—^Bdinburg Irr Co v Led¬ 
better, Com App, 286 SW 185 


23- Idaho—Taden v Gem Irr Dist, 
216 P 250, 37 Idaho 300 

67 C J p 1395 note 99 

24. Utah—Glover v Utah Oil Refin¬ 
ing Co, 218 P 955, 62 Utah 174, 31 
ALR 900 

67 C J p 1396 note 9 

25. Cal —City of San Diego v La 
Mesa, Lemon Grove & Spring Val¬ 
ley Irr Dist, 292 P 1082, 109 Gal 
App 280 

26. Tex —Cameron County Water 
Improvement Dist No 1 v Daniels, 
Civ App, 269 S W. 1066 

27. Cal—^Nissen v Coult, 274 P. 603, 
96 Cal App 611 

28. Wash—Talbott v Whitestone 
Reclamation Dist, 281 P. 11, 154 
Wash 102 
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In the absence of statutes determimngf priorities, 
or of contracts providing for prorating in times 
of shortage of supply, or for other methods of dis¬ 
tribution, it IS the general rule in determining rela¬ 
tive rights between consumers that users applying 
water to a beneficial use who are prior in time aie 
superior in right,^9 and pnorities between consum¬ 
ers are not based on the dates of their respective 
contracts The retention by a consumer of a 
priority once acquired depends on his application of 
the water to a beneficial use When all the wa¬ 
ters of an irngation canal have been applied to a 
beneficial use under a sale or rental, and, when not 
needed by the users entitled thereto, are furnished 
to a subsequent applicant, the applicant has only 
the right to use such water as is not required by 
the prior users,32 and by using the water the sub¬ 
sequent applicant does not become vested with a 
right interfering with the nghts of the prior users 33 

Already existent consumers are entitled to wa¬ 
ter in preference to the distnbutor itself, or its 
propnetary successors m interest,3^ and a distrib¬ 
utor cannot make appurtenant to its own land 
water 'which it has already sold to consumers 33 

It has been held that the right to priority m the 
use of water for irngation purposes must be de¬ 
termined as though all the pro-visions of the stat¬ 


utes of the jurisdiction regulating the use of state 
waters had been written into the contract, and 
the nghts of the parties must be determined by 
construction of the statutes rather than of the con¬ 
tract 36 Under some statutes, a landowner has no 
preferential rights 37 Thus, under statutes denying 
the right of pnonty as among the owners of lands 
adjoining or contiguous to the canals and laterals 
of an irrigation company, it has been held that all 
land so situated has equal right to the available wa¬ 
ter supply in case of a water shortage, without 
regard to when particular land was first put in cul¬ 
tivation or was first supplied with water from the 
canals of the irngation company.33 Under a statute 
giving effect to the customs of persons participat¬ 
ing in tlie distnbution of water for irngation pur¬ 
poses, subject to prior vested rights, and pre- 
scnbing the order of pnonty of nght to distnbu¬ 
tion of water from an irrigation ditch or canal, por¬ 
tions of a canal have been held to be severable in 
determining the relative nghts of consumers.39 

Priority of right to supply as affected by priority 
of appropriation. Decrees determining the pnor- 
xties and the amount of appropnations to the several 
ditches in an irrigation distnct are not intended to 
designate the persons entitled to the use of water 
thus appropriated to a particular ditch, or to de- 


29. Anz—Olsen v Union Canal & 
Irrigation Co, 119 P 2d 569, 58 
Anz 306 

Idaho—Scott v Nampa ileridian Irr 
Dist, 45 P2d 1062, 65 Idaho 672 
Wyo—Corpus cited m State v 

Laramie Rivers Co, 136 P 2d 487, 
498, 59 Wyo 9 
67 C J p 1396 note 17, 

Statutory provision against interfer¬ 
ence wltli vested nghts 
Proposed restriction on Colorado’s 
uses of water of North Platte River 
for irrigation purposes did not violate 
act which appropriated funds for fed¬ 
eral reclamation project which pro¬ 
vided that project should not inter¬ 
fere with present vested rights for 
all beneficial purposes in Colorado, 
since the act does not limit or re¬ 
strict Nebraska's or Wyoming’s claim 
for apportionment against Colorado, 
and the project under existing condi¬ 
tions could store no water without 
violating other priorities 
U S —State of Nebraska v State of 
Wyoming, 65 S Ct 1332, 325 US 
589, 89 LEd 1815 

Disputes as to prloxlties under Rec¬ 
lamation Act 

Under Reclamation Act, secretary 
of interior has no concern in dis¬ 
putes between various entrymen 
which concern their respective priori¬ 
ties, other than as a stakeholder 
DC—Fox V. lokes, 137 F,2d 30. 78 


U S App D C 84, certiorari denied 
64 set 204, 320 US 792, 88 L Ed 
477, Ickes v Park 64 S Ct 204, 
320 US 792, 88 L Ed 477, and 
Ickes V Eder, 64 S Ct. 204, 320 U S 
792, 88 LEd 477 

Duty of water affects holders of 
different priorities and was not in¬ 
volved, where all rights under project 
were of same priority 
Idaho—^In re Robinson, 103 P 2d 693, 
61 Idaho 462 

30. Or—In re Waters of Umatilla 
River. 172 P 97, 88 Or 376 

31. Or—In re Waters of Umatilla 
River, supra 

Right to supply of water as depend¬ 
ent on ability to put to beneficial 
use see supra § 352 a 
Method of establishing waste 

(1) Proper method of establishing 
waste by unit holder of water rights 
is to fix consumption use of particu¬ 
lar plants which individual farmer 
was raising during particular year, 
and permissible, or unavoidable waste 
of reasonable method of farming par¬ 
ticular plot, and loss in laterals be¬ 
tween main canal ahd individual 
farm 

U S —^Twin Falls Land & Water Co 
V Twin Falls Canal Co , D C Idaho, 
7 P Supp 238, affirmed, CCA, 79 
F 2d 431. certiorari denied 66 S.Ct 
881, 296 US 664. 80 LEd, 466. 
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(2) In determining waste m use 
of water from irrigation system, rea¬ 
sonable method of farming must pre¬ 
vail, and farmer is not required to 
use costly methods simply because 
some waste can be saved thereby 
U S —Twin Falls Land & Water Co 
V Twin Falls Canal Co, supra 

32. Idaho—Gerber v Nampa & Me¬ 
ridian Irr Dist, 100 P. 80, 16 Ida¬ 
ho 1, 22 

33. Idaho—Gerber v Nampa & Me¬ 
ridian Irr Dist, supra. 

34 Or —In re Waters of Willow 
Creek, 236 P. 487, 237 P 682, 239 
P 123, 119 Or 165—Sears v Orch¬ 
ards Water Co. 236 P 602, 116 Or 
291 

35- Or —In re Waters of Willow 
Creek, 236 P 487, 237 P 682, 239 
P 123, 119 Or 155—Sears v Orch¬ 
ards Water Co, 236 P 602, 115 Or. 
291 

3G. Tex—Willis V, Neches Canal 
Co, Civ App, 7 SW2d 184, affirmed 
Com App, 16 S W 2d 266 

37. Colo —Johnston v. Wanamaker 
Ditch Co. 38 P2d 907, 95 Colo 661 

38. US —^Faris v Blaine County Inv. 
Co. DC Idaho, 3 P Supp. 381. 

67 C J p 1397 note 25 

39- Neb—^Fenton v Tn-State Land 
Co, 131 NW. 1038, 89 Neb 479 
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termine the relative rights or priorities of consum¬ 
ers from any particular ditch, as between them¬ 
selves Where priorities of appropnation have 
been decreed m favor of a ditch through which a 
number of consumers are supplied, it has been held 
that all consumers taking water from the ditch have 
the right to be supplied from all the priorities de¬ 
creed to the ditch through which they are supplied, 
when the nghts of the consumers by virtue of prior 
use aggregate the volume of such decreed pnorities, 
and in such arcumstances stand on an equal plane.'*^ 
It has been said, however, that in a case where the 
first appropriation decreed a ditch was designed for 
some particular purpose or enterprise, and later pri¬ 
orities awarded were to supply a different class or 
group of consumers from the first, the rights of the 
different classes of consumers would be distinct and 
would attach only to the respective priorities award¬ 
ed for their respective use.^2 Jn jurisdictions where 
It IS the rule that the appropnation of water for 
irngation is not complete until it has been applied 
to a beneficial use by the consumer, it is also held 
that the appropriations of water by consumers who 
receive the same through an irrigation system do 
not necessarily relate back to the same time, but 
such consumers may have different pnorities in re¬ 
spect of the water An irrigation company can¬ 
not, by any provision of its bylaws, rules, or regula¬ 
tions, exempt itself or its stockholders from the 
operation of the laws in respect of priority of ap¬ 
propnation 


§ 355. — Discrimination 

A distributor of water for irrigation purposes may not 
ordinarily discriminate between consumers, although a 
public service company may give a preference to its reg¬ 
ular consumers as against consumers which the com¬ 
pany has undertaken to serve only when it has a surplus 
of water over the needs of its regular consumers. 

It IS the general rule that neither an irngation 
district^® nor an irrigation company supplying wa¬ 
ter to the public,^® or a municipality distributing 
water for irngation,^'^ may discnminate between 
consumers or give any consumer a preference over 
another. A public service company may, however, 
give a preference to its regular consumers as 
against consumers which the company has under¬ 
taken to serve only when it has a surplus of water 
over and above the needs of its regular consumers ^8 
An irrigation company which furnishes water to 
Its stockholders only may not make arbitrary dis¬ 
criminations between different stockholders 
Where water has been appropriated to a public 
use by a distributor for purposes of irrigation, it 
cannot later be converted lawfully into a pnvate 
use so as to create a private preferential right there¬ 
to for the benefit of a specific parcel of land,50 
and such an appropnator cannot, on sale of the 
irrigation system, reserve any part of the waters 
so appropnated for the irngation of its private 
land, unless a private appropriation has been made 
through the same system, in which case the reserva¬ 
tion must be limited to such private appropriation 5i 


40. Wyo —Corpus Juris g.Tioted in 

State V Laramie Rivers Co, 136 
P 2d 487, 495, 69 Wyo 9. 

67 C J p 1397 note 28 

Effect of decree 

(1) While water rights adjudica¬ 
tion, mentioning appropriation of wa¬ 
ter as being- carried through a ditch, 
may be pnma facie evidence of right 
to divert water through such ditch, 
It IS not binding when question of 
existence of the right comes directly 
m issue 

Wyo —^State v Laramie Rivers Co , 
supra 

(2) In decree apportioning rights 
in water of river and in reservoir 
created by United States government 
dam, provision that use by upper 
owners might disregard priority 
rights of United States below the 
dam merely meant that, to the extent 
that upper users were using the 
equivalent of water already impound¬ 
ed and thus available for use of the 
United States below the dam, such 
storage should be relied on by the 
United States to satisfy its priority 
rights to divert water from the nat¬ 
ural flow before diversion by upper 
owners, and did not entirely subordi¬ 


nate government's rights to rights of 
upper owners 

U S —Grila Valley Irr Dist v. U S , 
CC AAnz, 118 F 2d 607 

(3) Under decree apportioning 
rights in waters of river and in res¬ 
ervoir created by United States gov¬ 
ernment dam, providing for annual 
apportionment to upper users of an 
amount from the “natural flow" of 
the river equal to that “stored" in the 
reservoir, the amount "stored" was 
not the entire amount of water flow¬ 
ing into the reservoir, notwithstand¬ 
ing that as a physical fact all water 
reaching the reservoir must be tem¬ 
porarily stored therein 
U S —Gila Valley Irr Dist v. U S, 
supra- 

41. Colo—City and County of Den¬ 
ver V Brown, 138 P. 44, 66 Colo. 
216 

42. Colo—City and County of Den¬ 
ver V, Brown, suprsu 

43. Colo —^Farmers’ High Line Ca¬ 
nal, etc, Co V Southworth, 21 P 
1028, 13 Colo, 111, 4 LRA. 767 

Appropriation completed only by con¬ 
sumer's application of water to 
beneficial use generally see supra § 
252 b 


44. Colo —Combs v Agricultural 

Ditch Co, 28 P 966, 17 Colo 146, 
31 Am S R 275 

45. Wash —Barker v Sunnyside Val¬ 
ley Irr. Dist, 221 P 2d 827, 37 
Wash 2d 115 

67 C J p 1398 note 35 

Discrimination as to rates see infra 
§ 363 b 

46. Cal —^Butte County Water Users' 
Ass'n V Railroad Commission of 
California. 196 P 265, 185 CaJ 218 

67 C J p 1398 note 36 

47. Utah —^Holman r. Pleasant 
Grove City, 30 P 72. 8 Utah 78. 

67 C J p 1398 note 37 

48. Cal —^Butte County Water Users' 
Ass’n V Railroad Commission of 
California, 196 P. 265, 186 Cal 218 

49. Cal —^Lindsay-Strathmore Irr 
Dist V Wutchumna Water Cow, 29& 
P 933, 111 Cal App 688 

50. Cal—Limoneira Co v Railroad 
Commission of California, 162 P 
1033, 174 Cal 232 

67 C J p 1398 note 40 

51- Cal—^Leavitt v Lassen Irr. Co, 
106 P 404. 157 CaL 82, 29 L.RA,. 
N S, 218. 
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g 355 , - Change in Manner or Place of 

Delivery 

Where rights of a consumer, distributor, or third 
party may be injuriously affected, the manner or place of 
delivery of water for irrigation may not be changed 

The manner or place of delivery of water to a 
consumer for irngation may not be changed by 
the distributor if by such change the rights of the 
consumer or of third parties will be mjunously af¬ 
fected Where a distributor of water has for a 
considerable time furnished a consumer with wa¬ 
ter and has allowed him to convey it to his lands 
in a certain manner for purposes of irrigation, the 
distributor is not justified m demanding that the 
consumer lower the level of his land at his own 
expense in order to permit the water to be furnished 
at a point other than where it has previously been 
delivered Under a statute providing that an ap- 
propriator of water from a stream can change the 
point of diversion of water from the stream only 
after proper application to the state engineer, and 
after due notice and the hearing of such applica¬ 
tion, it is held that the transfer of the delivery of 
water from one ditch to another within an irrigation 
system is not a change in point of diversion with¬ 
in the provisions of the statute ^4 Jn determining 
whether an irrigation company may change the 
manner or place of delivery of water to a stockhold¬ 
er, due consideration must be had both for the prop¬ 
erty rights of the user and the necessities of the 
company, since the company should be allowed to 
conduct its business in such a way as efficiently to 
serve all its stockholders, as far as this can be done 
without interfering with the user^s legal nghts.^^ 
Where a consumer has a right to a continued sup¬ 
ply of water, a distributor may not depnve him 


WATERS §§ 356-357 

of his means of supply without making provision to* 
supply him by other means without expense to the 

consumer.56 

Right of consumer to change. In the absence of 
statutory prohibition,a consumer of water for ir- 
ngation purposes has the nght to a change in the 
manner or place of delivery of water to him by the 
distnbutor, where such change will not injuriously 
affect tlie rights of others.®^ A distributor which 
agrees to such a change may, in a proper case, be 
estopped to question it where the consumer has ex¬ 
pended money and made improvements in reliance 
thereon 5^ A sale by a stockholder in an irngation 
company of a part of his right to water will not 
work an abandonment of such right so as to pre¬ 
clude a change in the point of diversion of water 
from the irrigation system 
Change of supply to other land A consumer 
may apply the water to which he is entitled for 
the irrigation of land other than that for which 
It was onginally supplied, if such change of use 
will not injuriously affect the rights of others 
Where it is provided by statute that a change in 
the use of water must be approved by the state wa¬ 
ter board, it has been held that water made ap¬ 
purtenant to one tract of land cannot be lawfully 
used on a detached tract, even though owned by the 
same person, without the approval of such board 

§ 357. -Transfer of Right to Supply 

a. Transfer of stock in irrigation com¬ 
pany 

b Severance from land of nght to sup¬ 
ply 

c Conveyance or lease of land entitled 
to supply 


52. Neb —In re Applications Nos 
2151, 2361, 2354, 2366, 2358, 2374 
of Central Nebraska Public Power 
& Irr Dist, 268 NW 334, 131 Neb 
356 

67 C J p 1398 note 42. 

53. Idaho —^Harsin v Pioneer Irr 
Dist, 263 P 988, 45 Idaho 369 

54. Utah —^Arnold v Hunting1:on Ca¬ 
nal & Reservoir Ass’n, 231 P 622, 
64 Utah 634 

65. Idaho —Dukes v Canyon Hill 
Ditch Co, 224 P 85, 38 Idaho 696 

67 C J p 1399 note 46 

56. Neb—Thornton v Kingrey, 160 
NW 871, 100 Neb 626, affirmed 164 
NW 661, 101 Neb 631 

57. Idaho—^Application of Johnston, 
204 P 2d 434, 69 Idaho 139 

Statute held not nnoonstltiLtlonal 

Idaho—Application of Johnston, su¬ 
pra. 


58. Idaho —^Harsin v. Pioneer Irr 
Dist, 263 P 988, 46 Idaho 369 

67 C J p 1399 note 48 
Injury precluding* change 

On a change of place of use or 
transfer of water within a Carey Act 
system, the only injury which anoth¬ 
er user may set up is injury to his 
water right or the use thereof 
Idaho—In re Robinson, 103 P 2d 693, 
61 Idaho 462 

59. Idaho —^Harsin v Pioneer Irr 
Dist, 263 P 988, 45 Idaho 369 

60. Idaho—Twin Falls Canal Co v 
Shippen, 271 P 678, 46 Idaho 787 

61. Idaho —^In re Robinson, 103 P 2d 
693, 61 Idaho 462 

Utah—Syrett v Tropic & East Fork 
Irr Co, 89 P 2d 474, 97 Utah 66, 
67 C J. p 1399 note 51 

62. Or —Sears v Orchards Water 
Co, 236 P 602, 115 Or 291 

I Change of *^laoe of diverBlon or 
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use*’ within statute requiring approv¬ 
al of state engineer therefor does not 
take place where a stockholder in an 
irrigation company seeks to change 
the point of delivery of the water to 
which he is entitled from the compa¬ 
ny's canal or lateral where no other 
independent appropriators than the 
irrigation company have an interest 
in the canal or water 
Utah—Syrett v Tropic & East Fork 
Irr Co , 89 P 2d 474, 97 Utah 66. 

On 'theory of assignment 

Plaintiff owning land both within 
and outside of district could not, as 
against other landowners within dis¬ 
trict, claim a right to use water on 
plaintiff's land outside of district on 
theory that plaintiff could assign any 
water apportioned to him and not re¬ 
quired for use on land within district, 
since plaintiff had nothing to assign. 
Mont—^Koch v Colvin, 105 P 2d 334, 
110 Mont. 694. 
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a. Transfer of Stock in Irrigation Company 

The rights to a supply of water of a stockholder in 
an irrigation company organized to supply water to its 
stockholders only will be lost to the stockholder on his 
legal tiansfer of such stock to another, and will pass with 
the transfer of the stock to the transferee thereof 

The rights to a supply of water of a stock¬ 
holder in an irrigation company organized to sup¬ 
ply water to only its stockholders are dependent 
on, and evidenced by, his shares of stock in the 
company,® 3 and will be lost to the stockholder on 
his legal transfer of such stock to another,®^ and 
will pass with the transfer of the stock to the 
transferee thereof,®® but the transferee can ac¬ 
quire no greater or different right to water than 
his transferor had 

There is authority to the effect that a transfer 
of a certificate separate from the land descnbed 
therein transfers the water right for use on other 
land,®”^ and it has also been held that the resale 
by an irrigation company of stock already issued, 
for nonpayment of assessments, severs the connec¬ 
tion between the stock and the land to which it was 
oiiginally ascnbed, so that a purchaser of such 
stock may be entitled to water for use on other 
land,®® and if such purchaser shows that he is the 
owner of land of the quantity, location, and char¬ 
acter prescribed in the charter or bylaws of the 
company, he is entitled to be furnished that amount 
of water represented by his stock ®^ On the other 
hand, it has been held that as long as a water 
right represented by shares of stock in an irriga¬ 
tion company is attached to a particular piece of 
land, it cannot be made to do duty to other land 
not owned or possessed by the water right holder 
by the assignment of such right to another,*^® and 
that a corporation, succeeding to the propnetary 
rights of an irngation company, cannot issue stock 
of a company organized to hold title to the irnga¬ 


tion system and distribute water, to other than 
actual bona fide purchasers of land under the proj¬ 
ect to which the water would become appurtenant 

Rights not dependent on ownei^ship of stock 
Where the nghts of a water user are not depend¬ 
ent on ownership of stock in the water company, 
he does not forfeit his nghts because of the loss 
of his shares of stock to the state.'^^ 

b. Severance from Land of Right to Supply 

Rights to water for irrigation are generally severable 
from the land and may be transferred apart therefrom, as 
long as such transfer does not interfere with the rights 
of others. 

Rights to water for irrigation purposes, although 
they may be appurtenant to land, and pass there¬ 
with on conveyance of the land, are not inseparably 
annexed thereto unless it is so provided by statute, 
but are severable from the land, and may be trans¬ 
ferred separate and apart therefrom, as long as 
such transfer does not interfere with the nghts of 
others When the original owner of a water right 
appurtenant to land conveys the right to an irriga¬ 
tion company in which he receives stock, the con¬ 
veyance does not sever such water nght from the 
land but merely changes its form.'^^ 

c. Conveyance or Lease of Land Entitled to 

Supply 

A conveyance of land operates to pass rights to water 
for irrigation which are appurtenant thereto, unless such 
rights are reserved or are not intended to be included in 
the conveyance; and water rights may also be trans¬ 
ferred with a lease of land. 

Water nghts which are appurtenant to land will 
pass therewith on a conveyance of the land,*^5 and 
a grantee of the land together with the water nghts 
will succeed to the rights which the grantor had 
to water for irrigation'^® A deed conveying land 


63. Wash—^Berg- v, Takima Valley 
Canal Co, 145 P 619, 83 Wash 451, 
L.R A 1915D 292 

67 C J p 1399 note 54 

64. Colo —Oppenlander v Left Hand 
Ditch Co, SI P 854, 18 Colo 142 

Transfer of land as effecting transfer 
of stock see supra § 343 c 

65. Wash —^Berg v. Tsikima Valley 
Canal Co, 145 P 619, 83 Wash 451, 
LRA 1915D 292 

67 C J p 1399 note 56 

66. Cal —Consolidated Peoples Ditch 
Co V Foothill Ditch Co, 269 P. 
916, 205 Cal 54 

67 C J p 1399 note 57. 

67. Wash—^Berg v Yakima Valley 
Canal Co , 145 P 619, 83 Wash 451, 
LRA1915D 292 

66. Cal —Spurgeon v. Santa Ana | 


Valley Irr Co, 62 P 140, 120 Cal 
71, 39 LRA 701 

69 Cal —Spurgeon v Santa Ana 
Valley Irr Co , supra 

70. Ariz—Slosser v Salt River Val¬ 
ley Canal Co, 65 P 332, 7 Ariz 
376. 

67 C J p 1400 note 58 

71. Or—^In re Wateis of Willow 
Creek, 236 P 4S7, 763, 237 P 682, 
239 P 123, 119 Or 155 

72. Ariz—^Whiting v Lyman Water 
Co, 129 P2d 995, 69 Ariz 468 

73 US —Reconstruction Finance 

Corp V Schmitt, D C ISTev, 20 F 
Supp 816, reversed on other 
grounds, CCA, Pacific States Sav¬ 
ings & Loan Corp v Schmitt, 103 
P2d 1002 

Neb—Vonburg v Farmers Irr Dist, 
270 N.W 835, 132 Neb 12 
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Utah—^Whittaker v Spencer, 206 P 
2d 612, 115 Utah 499 

67 C J p 1400 note 70 

74. Cal—In re Thomas’ Estate, 81 
P 639, 147 Cal 236 

Turner v Lowell Ave Mut Wa¬ 
ter Co , 231 P 2d 116, 104 Cal App 2d 
204 

75. U S —^Pacific States Savings & 
Loan Corp v Schmitt, CCA Nev, 
103 F2d 1002 

67 C J p 1401 note 76 

Conveyance of land as effecting 
transfer of corporate stock see su¬ 
pra § 343 c 

76. U S —Pacific States Savings & 
Loan Corp v Schmitt, supra 

Cal—Telander v Tujunga Water & 
Power Co, 185 P. 604, 43 Cal App 
492 [cit CycJ. 
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together with appurtenances will transfer all wa¬ 
ter rights appurtenant thereto at the time of its 
execution,'^unless it appears by the terms of the 
conveyance that the rights were reserved or unless 
It IS clearly shown that both parties intended not 
to include such water rights in the conveyancers 
Where a severance of the water rights from the 
land has taken place, as by a legal transfer of stock 
in an irrigation company apart from the land, a sub¬ 
sequent sale and conveyance of the land to which 
the water rights formerly attached will not pass the 
title to such water rights rs Water rights may 
be transferred with a lease of land 

A division of a tract of land to which the right 
to water for irngation is appurtenant, without seg¬ 
regating or reserving the water right, will work a 
division of the water right in proportion as the land 
IS divided An ovmer of a water right who con¬ 
veys his land and retains his water right has no 
right to a supply of water when he has no land 
on which the water can be put to a beneficial use ^2 
Where a consumer sells his land and water right 
stock to another and later repurchases the land 
without the stock, and irngatcs the land by rent¬ 
ing other water rights, or shares of stock repre¬ 
senting them, he has been held to have abandoned 
his original water rights Where an irrigation 
company contracts for the sale of a tract of 
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land with a water right appurtenant thereto, it 
cannot claim to be the owner of the tract or of 
the quantity of water appurtenant thereto as long 
as the purchaser is not m default under the con¬ 
tract, and cannot apply water to its own land be¬ 
fore the purchasers are supplied with the quantity 

purchased.84 

§ 358 - Conveyance or Transfer of Irri¬ 

gation System 

A puichaser or lessee of an irrigation system must 
ordinarily supply prior consumers in the same manner as 
did its transferor, and rules governing conveyances in 
general apply to such transfers 

In the absence of statutory provisions to the 
contrary’', a purchaser's or lessee®® of an irrigation 
system, succeeding to the rights of its transferor 
and claiming the benefits attendant on such rights, 
IS under an obligation to serve consumers previ¬ 
ously receiving water from the system in the same 
manner as did its transferor. A transferee of 
a distributor of water for irrigation can acquire 
no greater interest in the irngation project or in 
the water right contracts connected therewith than 
the transferor had Rules governing conveyances 
in general apply to transfers of an irrigation sys¬ 
tem with reference to their construction,®8 valid¬ 
ity,®^ and operation Where a consumer hav- 


77, US —Reconstruction Finance 
Corp V Schmitt, DC Nov, 20 F 
Supp 816, reversed on other 
grounds, CCA, Pacific States Sav¬ 
ings & Loan Corp v Schmitt, 103 
F2d 1002 

67 C J p 1401 note 78 

7a Cal —^Locke v Torha Irr. Co , 217 
P2d 426, 35 Cal 2d 205 

Neb—Faught v Platte Val Public 
Power & Irr Dist, 61 NW2d 253, 
155 Neb 141 

Wash—Model Water & Light Co v 
Dickson, 24 P 2d 422, 174 Wash 
164, adhered to 28 P.2d 1119, 174 
Wash 164 

67 C J p 1401 note 78. 

Liability of subsequent purchaser for 
payment of stipulated contract 
price or rental for use of water see 
infra § 363 c 

79- Colo —Oppenlander v Left Hand 
Ditch Co., 31 P 864, 18 Colo 142 

80. Wash—^Berg v. Yakima Valley 
Canal Co, 145 P 619, 83 Wash 
461, LRA 1915D 292 

67 C J. p 1401 note 79 

81. Idaho—^Hunt v. Bremer, 276 P 
964, 47 Idaho 490—Russell v. Irish, 
118 P 601, 20 Idaho 194. 

82. Colo—City & County of Denver 
T. Brown, 138 P 44, 66 Colo 216 


83. Ariz—Brockman v Grand Canal 
Co , 76 P 602, 8 Ariz 451 
34. Or—Sears v Orchards Water 
Co, 236 P 502, 115 Or 291—In re 
Waters of Willow Creek, 236 P 
487, 763, 237 P 683, 239 P 123, 119 
Or 155 

85. Cal —City of San Diego v La 
Mesa, Lemon Grove & Spring Val¬ 
ley Irr Diat, 293 P 1082, 109 Cal 
App 280 

67 C J p 1401 note 86 
86 Cal —Byington v. Sacramento 
Valley West Side Canal Co., 148 P 
791, 170 Cal 124 

87- Idaho—Childs v. Neitzel, 141 P 
77, 26 Idaho 116 

88. Cal—^Fresno Irr Dist v Smith, 
136 P2d 382, 68 Cal App 2d 48— 
San Juan Gold Co v San Juan 
Ridge Mut Water Ass'n, 93 P 2d 
682, 34 Cal App 2d 169 

89- Cal—San Juan Gold Co v San 
Juan Ridge Mut Water Ass’n, su¬ 
pra 

Consideration 

Written lease of portion of water 
distribution system for domestic and 
irrigation purposes was presumed to 
be supported by valid consideration 
Cal—San Juan Gold Co v San Juan 
Ridge Mut Water Ass’n, supra 

90. Tex—Stevenson v City of Abi- 
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lene, Civ App, 67 S W 2d 646, error 
refused 
Estoppel 

(1) Where owner leased portion of 
water system to association of con¬ 
sumers who recognized the validity 
of the lease for the purpose of gain¬ 
ing possession and control over sys¬ 
tem, consumers were estopped to de¬ 
ny the relation of landlord and tenant 
m BO far as it related to their actions 
and rights at that time 

Cal—San Juan Gold Co v San Juan 
Ridge Mut Water Ass’n, 93 P 2d 
682, 34 Cal App 2d 159 

(2) Where consumers in such case 
sigmed by-laws which constituted at 
least among themselves a contract 
for the operation of the property and 
recognized membership roll and own¬ 
er recognized members of association 
as parties beneficially interested un¬ 
der the lease and permitted them to 
gam control and operate system, con¬ 
sumers were estopped to deny that 
they had no legal rights as members 
of association 

Cal—San Juan Gold Co. y. San Juan 
Ridge Mut Water Ass'n, supreu 

(3) Where owner leased water dis¬ 
tribution system consumers were not 
estopped, however, to deny owner's 
title 

Cal—San Juan Gold Co. v San Juan 
Ridge Mut Water Ass’n, supra. 
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ing a right to a supply of water is made a party 
to an action wherein the irrigation system is sold 
at judicial sale free from all easements or rights, 
a purchaser at the sale takes free from such con¬ 
sumer’s right to water.^^ The owners of an irriga¬ 
tion canal may convey the canal to others, retaining 
in themselves perpetual rights to water ^2 

§ 359. Regulation of Supply and Use 

A distributor may make reasonable rules and regu¬ 
lations with respect to the supply, control, and distribu¬ 
tion of water, and contracts pursuant thereto are subject 
to regulation by public authority. 

A distnbutor of water for irngation purposes 
may make reasonable rules and regulations with re¬ 
spect to the supply, control, and distribution of 
water,and may protect the supply against unfair 
invasion by individual users,®^ but it cannot im¬ 
pose arbitrary restrictions on the supply of water 
under the guise of regulations The rules and 
regulations adopted must conform to existing con¬ 
tracts®® and court decrees ®7 Where the nght to 
the use of a supply of water is held by tenants in 
common of such right, a majority of the tenants in 


common who form a cooperative corporation have 
no nght to control and regulate the distribution 
of the water without the consent of the tenants 
in common who do not become stockholders in the 
corporation ®® Where it is provided by statute that 
users of water for irrigation shall be classified as to 
their respective nghts to the use of water accord- 
ing to pnorities in the ditch, canal, or reservoir de¬ 
livering or distnbutmg the water, under which 
pnorities their lands were reclaimed, it is held that 
the owner of an irrigation system must make such 
a classification of its consumers, on such infor¬ 
mation as It may be able to obtain and m fairness 
and m accordance with the terms of the statute,®® 
and It may not make a classification of its own 
which is not in accordance with the statute,^ the 
ultimate determination of classification, however, 
remaining with the courts 2 

Regulation by public authority. Contracts be¬ 
tween distributor and consumer regulating the sup¬ 
ply and use of water for irrigation are subj*ect to 
the nght of the state to control such supply and 
use under its police power.^ Where supported by 


91- Tex—^McBride v United Irr Co, 
ClvApp, 211 SW 498, motion for 
rehearing overruled, Civ App, 213 
SW 988 

92. Neb—^Fenton v Tri-State Land 
Co, 131 NW 1038, 89 Neb 479 

93. Cal —Gelhaus v Nevada Irr 
Dist, 278 P2d 689, 43 Cal 2d 779 

Colo —^Putnam Ditch Co v Bijou Irr 
Co. 114 P2d 284, 108 Colo 124 
Idaho —Nampa & Meridian Irr, Dist 
V Barclay, 47 P 2d 916, 56 Idaho 13, 
100 ALB 657 

Mont—Koch v Colvin. 105 P 2d 334, 
110 Mont 594 

Tex—Honaker v Reeves County Wa¬ 
ter Improvement Dist No 1, Civ 
App, 152 S W 2d 454, error refused 
Wash—Barker v Sunnyside Valley 
Irr Dist, 221 P 2d 827—^Wenatchee 
Reclamation Dist v Titchenai, 27 
P2d 734, 175 Wash 398 
67 C J p 1402 note 92. 

94. Cal —^Fuller v Azusa Irr Co., 71 
P 98, 138 Cal 204 

9S- Wash —Shafford v White Bluffs 
Land & Irrigation Co, 114 P 883, 
63 Wash 10, Ann Cas 1912D 133 

CSonstmctioii of roles held duty of 
oonrfns 

Construction of irrigation district's 
rules and bylaws for carrying out Its 
contracts with water users is duty of 
courts, not state supervisor of hy¬ 
draulics 

Wash—^Wenatchee Reclamation Dist 
V. Titchenai, 27 P 2d 734, 175 Wash 
398 

X&egulatioiis held discriminatory 
Wash—^Barker v. Sunnyside Valley 


Irr Dist, 221 P2d 827, 37 Wash 2d 
115 

Order held not tuireasonahle 

Order directing that water for 
stock and domestic purposes be dis¬ 
continued as a continuous flow, as 
subseauently amended to meet origi¬ 
nal intention whereby company ten¬ 
dered supply of water for stock and 
domestic purposes every twelve and 
one-half days, was not unreasonable 
and was enforceable by the distribu¬ 
tor 

Tex —^Honaker v Reeves County Wa¬ 
ter Improvement Dist No 1, Civ 
App, 152 S W 2d 454, error refused 

96. Wash —^Barker v Sunnyside Val¬ 
ley Irr Dist, 221 P 2d 827, 37 Wash 
2d 115 

97. Wash —^Barker v Sunnyside 
Valley Irr Dist, supra. 

98. Utah—^Bartholomew v. Payette 
Irr Co, 86 P 481, 31 Utah 1, 120 
Am SR. 912, affirmed 87 P 707. 31 
Utah 220 

99. Idaho—^Brose v Board of Direc¬ 
tors of Nampa & Meridian Irr, 

Dist, 132 F 799, 24 Idaho 116 

67 C J p 1402 note 97 

1. Idaho —^Brose v Board of Direc¬ 
tors of Nampa & Meridian Irr 

Dist, 118 P 504. 20 Idaho 281 

2. Idaho —^Brose v. Board of Direc¬ 
tors of Nampa & Meridian Irr 

Dist., supra. 

67 C J p 1403 note 99. 

3. Neb —Faught v. Platte Val Pub¬ 
lic Power & Irr Dist. 51 NW2d 
253, 156 Neb 141—In re Birdwood 
Irr. Dist., Water Division No 1-A, 
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46 NW2d 884, 164 Neb 62—Platte 
Valley Irr Dist. v Tilley, 6 N W 2d 
252, 142 Neb 122 
67 C J p 1403 note 1 

Statute held, not nuconstitutiozLal 
Kan—State ex rel Emery v Knapp, 
207 P2d 440, 167 Kan 546 

Factors considered in determining ju. 
ns diction 

The purpose for which water com¬ 
pany was organized was a factor 
which might be considered in deter¬ 
mining the character of the use to 
which water appropriated by the 
company was to be put, and whether 
commission had jurisdiction over 
rates and service 

Cal —Lamb v California Water & 
Telephone Co., 129 P 2d 371, 21 Cal. 
2d 33. 

Beservation of private interest 
Where water of river was appro¬ 
priated by water company and dedi¬ 
cated to a public use, the company 
no longer had the right to reserve 
from its water supply any private 
Interest so as to exclude the exercise 
of the public's regulatory power 
Cal.—Lamb v California Water & 
Telephone Co, supra. 

l>etexmlxLation of authexlty 
With respect to whether approprla- 
tors of water rights were a public 
utility and hence subject to jurisdic¬ 
tion of public service commission, 
property may be shown to have been 
devoted to a public use without re¬ 
gard to statutory provisions. 

Mont—Sherlock v Greaves, 76 P.2d 
87, 106 Mont. 206- 
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substantial evidence, the findings of a public body 
will not be disturbed by the court ^ In jurisdic¬ 
tions in which statutes place the control of water 
used for irrigation in a public board or commis¬ 
sion, or in a state water engineer, it has been held 
that such public authority has the power to de¬ 
termine the amount of water necessary for the 
irrigation of specific lands,^ but it has no control 
over irrigation waters which are privately owned 
and which have not been declared by statute to be 
public property ® Where a state water engineer 
IS authorized by statute to enforce the rights of 
all water users, whenever and howsoever those 
nghts may have been determined or adjudicated, 
such engineer has the power and authority to en¬ 
force rights which have been determined by court 
decree not as an enforcement of the decree, 
but as enforcing a right which the court has de¬ 
termined to exist ^ It has been held, in the ab¬ 
sence of statute to the contrary, where its sup¬ 
ply of water justifies such action and no shortage 
of supply IS anticipated, a public service irrigation 
company may take on new consumers on an equal 
basis with old consumers without, although not 


against, an order of the commission or board regu¬ 
lating public utilities within the state,® 

Prorating of supply. Subject to the general rule 
that consumers pnor in time are superior in right, 
which rule applies in the absence of statute or con¬ 
tract to the contrary, as considered supra § 354, 
and in the absence of statutes providing other meth¬ 
ods of distribution, a distnbutor of water for irri¬ 
gation purposes may compel its consumers to pro¬ 
rate in times of drought or unusual shortage of sup¬ 
ply,® either where a provision for prorating in times 
of drought or shortage of supply is included in the 
consumer’s contract for water,or where prorat¬ 
ing is provided for by statute,and where the 
distnbutor has followed the custom of prorating 
in times of shortage of supply, it may not deprive 
certain users on the basis of an arbitrary classifica¬ 
tion of consumers Where users who, under stat¬ 
ute, have a prior right to the use of water for 
irrigation in times of scarcity have long acquiesced 
in the prorating of the supply at such times, and 
other users have made large expenditures relying 
on the belief that they have equal rights, such 


Consumers held not entitled to serv. 
ice in absence of commission cer¬ 
tificate 

Cal—^Kern County Land Co v Rail¬ 
road Commission, 38 P 2d 401, 2 
Cal 2d 29, modified on other grounds 
and rehearing denied Kern County 
Land Co v Railroad Commission 
of State of California, 39 P 2d 102 
Idaho —Reynolds Irr Dist v Sproat, 
206 P2d 774, 69 Idaho 315 

Policy of law is to compel an eco¬ 
nomical use of waters of natural 
streams 

Neb —In re Birdwood Irr Dist, Wa¬ 
ter Division No 1-A, 46 N W 2d 
884, 154 Neb 52 

Ssteusion of system into contiguous 
territory 

Cal—^Kern County Land Co v Rail¬ 
road Commission, 38 P 2d 401, 2 
Cal 2d 29, modified on other grounds 
and rehearing denied Kern County 
Land Co v. Railroad Commission of 
State of California, 39 P 2d 402 

Sufficiency of order 

Railroad commission's order that 
lands not requiring or served water 
by canal company for many years be 
excluded from company’s service 
area, “except as may be subsequent¬ 
ly authorized by the commission," 
was held sufficient to protect inter¬ 
ests of company, as well as landown¬ 
ers. 

Cal—^Kern County Land Co v Rail¬ 
road Commission, 38 P 2d 401, 2 
Cal 2d 29, modified on other grounds 
and rehearing denied Kern County 

94 C J S —27 


Land Co v Railroad Commission I 
of State of California, 39 P 2d 402 | 
Duty to enforce orders 

Bureau of irrigation has the duty, 
if its closing orders are not obeyed, 
to shut and lock the headgate of an 
offending appropnator of public wa¬ 
ters 

Neb—^Platte Valley Irr Dist v Til¬ 
ley, 5 NW2d 252, 142 Neb 122 
Oi^er issued pursuant to void writ 
held invalid 

Neb —Platte Valley Irr Dist v Til¬ 
ley, supra 

4. Cal —^Kern County Land Co v 
Railroad Commission, 38 P 2d 401, 

2 Cal 2d 29, modified on other 
grounds and rehearing denied Kern 
County Land Co v Railroad Com¬ 
mission of State of California, 39 
P2d 402 

Dvidenoe held sufficient to sustain 
finding of ccmnussion 
Cal—Kern County Land Co v Rail¬ 
road Commission, 38 P 2d 401, 2 
Cal 2d 29, modified on other grounds 
and rehearing denied Kern County 
Land Co v Railroad Commission 
of State of California, 39 P 2d 402 

5. Cal —^Lamb v California Water & 
Telephone Co, 120 P 2d 371, 21 Cal 
2d 33 

67 C J p 1403 note 2 

e. Colo—Cox V Olsen, 41 P2d 296, 
96 Colo 233 

Neb—Plunkett v Parsons, 10 NW 
2d 469, 143 Neb 635 
Tex —Guelker v Hidalgo County Wa¬ 
ter Imp Dist No 6, Civ App , 269 
S W 2d 661, error refused no re- 
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versible erior—^Knight v Oldham, 
Civ App, 210 S W 567 

7. Wash—West Side Irrigating Co 

V Chase, 196 P 666, 115 Wash 146, 
error dismissed 43 S Ct 91, 260 IT 
S 699, 67 LEd 470 

67 CJ p 1403 note 4 

8. Cal —^Butte County Water Users* 
Ass'n V Railroad Commission of 
California, 196 P 265, 185 Cal 218 

67 C J p 1403 note 6 
9- Idaho —Jackson v Indian Creek 
Reservoir Ditch & Irrigation Co, 
101 P 814, 16 Idaho 430 
67 C J p 1403 notes 7 [a], 8. 

10. Colo—^North Poudre Irr Co v 
Liggett, 164 P 1158, 63 Colo 180 

67 C J p 1403 note 9 

11. Tex —Calhoun County Canal Co 

V Richman, Civ App , 264 S W 2d 
738, refused no reversible error 

67 C J p 1404 note 10 
Statute inapplicable to owner of vest¬ 
ed right 

Statutory provision for proration of 
irrigation waters was held not to re¬ 
quire owners of prior vested water 
right in time of water scarcity to 
prorate water with users whose 
rights were subsequently obtained 
Neb —^Vonburg v Farmers’ Irr Dist, 
260 NW 383, 128 Neb 748 
Due diligence required in prorating 
Tex—Calhoun County Canal Co v 
Richman, Civ App , 264 SW2d 738, 
refused no reversible error 

12 . Utah — ^Holman v. Pleasant 

Grove City, 30 P 72, 8 Utah 78 

67 C J. p 1404 note 11 
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users are estopped to claim their right of priority 
A provision for prorating cannot be construed so as 
to authorize a distributor to sell water in excess 
of Its supply,and, since users are entitled to wa¬ 
ter in preference to the distributor or its succes¬ 
sors in interest, as discussed supra § 354, it has 
been held that, m case of a shortage of supply, suc¬ 
cessors to the proprietary rights of a distnbutor 
are not entitled to prorate with purchasers of wa¬ 
ter from the distnbutor Consumers contracting 
with an irrigation company or district after the 
enactment of a statute providing for the prorating 
of water in case of shortage of supply can have no 
greater right than permitted under the statute, and 
must prorate with subsequent contracting consum¬ 
ers 

§ 360. Sale of Water for Irrigation 

Sale of water for irrigation is discussed infra §§ 
361-363 

Examine Pocket Parts for later cases 

§ 361. - Contracts with Consumers 

a In general 
b. Validity and legality 
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c. Construction and operation 
d Performance or breach 

a. In General 

Except in so far as limited by statute or considera¬ 
tions of public policy, the right to water for irrigation 
may be made the subject of contract. 

Except in so far as limited by statute or con¬ 
siderations of public policy, the nght to water 
for purposes of irrigation may be made the subject 
of contract,!'^ and such contracts are governed by 
the ordinary rules applicable to contracts m gen¬ 
eral A distributor may contract to deliver 
water to the limit of the supply of the system under 
its control,^^ and it cannot be compelled to fur¬ 
nish water to persons having no contract therefor 
when all available water, or the means of distrib¬ 
uting the water, is necessary to meet the demands 
of those who have previously contracted for it,20 
although the distnbutor may have furnished water 
to noncontracting consumers as an accommodation 
when Its contracting consumers did not require its 
entire supply 

The distnbutor and consumer may contract with 
respect to the volume, quantity, or measure of the 
water to be supplied,22 the nature of the supply,23 
the manner or place of delivery,24 the times or 


13. Anz—Bigfffs V Utah Iriigating: 

Ditch Co, 64 P 494, 7 Anz 331 
14 Or —In re Waters of Willow 
Creek, 236 P 4S7. 763, 237 P 682, 
239 P 123, 119 Or 155 
15. Or —In re Waters of Willow 
Creek, supra 
67 C J p 1404 note 15 

16 Cal —^Butte County Water Users’ 
Ass'n V Railroad Commission of 
California, 196 P 265, 1S5 Cal 218 

17. U S —Twin Falls Dand & Water 
Co V Twin Palls Canal Co, DC 
Idaho, 7 F Supp 238, affirmed, CC 
A, 79 P 2d 481, certiorari denied 
56 set 381. 296 US 654, SO U Ed 
466 

Cal —Crescent Canal Co v Kings 
County Development Co, 110 P 2d 
1006, 43 CalApp2d 370 
Neb —Faught v Platte Val Public 
Power & Irr Dist. 51 2SrW2d 253, 
155 Neb 141 

Tex —^Board of Water Engineers v 
Wilfert, CivApp, 274 SW2d 881 
—City of Wichita Falls v Bruner, 1 
CivApp, 166 S W 2d 480, error re¬ 
fused 

Utah —Brian v Fremont Irr Co , 186 
P 2d 688, 112 Utah 220 
Wyo —Laramie Rivers Co v Wat¬ 
son, 241 P2d 1080, 69 Wyo 333— 
Corpus OTnrls cited in State v Lara¬ 
mie Rivers Co, 136 P 2d 487, 499, 
69 Wyo 9 

67 CJ. p 1404 notes 18 [a], 20. 


Deeds or conveyances of water rights 
see infra § 362 

Rights on failure to renew contract 
When a landowner fails to renew 
his contract for conveyance of water, 
company may contract for use of wa¬ 
ter by another landowner in order 
that the right of appropriation may 
not be lost or diminished by abandon¬ 
ment with its conseauent elimination 
or reduction of amount of water that 
company may receive compensation 
for cairymg 

Colo—Board of Com’rs of Jefferson 
County V Rocky Mountain Water 
Co, 79 P2d 373, 102 Colo 351 

18. Neb —Corpus Juris cited in 
Faught V Platte Val Public Pow¬ 
er & Irr Dist, 51 NW2d 253, 258, 
155 Neb 141 
67 C J p 1404 note 21 
Consideration 

(1) An irrigation company’s per¬ 
manent contract with landowner to 
furnish water to his lands was not 
wanting in. consideration or mutual- 

I ity of obligation because company 
was required by law to furnish wa¬ 
ter to such lands 

Tex —Combs v. United Irr Co , Civ 
App, 110 SW2d 1167, error dis¬ 
missed 

(2) Where rice farmers contracted 
to pay to water company fractional 
parts of gross proceeds of sales of 
nee, in some instances as watei 
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rental, and in other instances as 
land, seed and water rental, provi¬ 
sions of the contracts that “gross 
proceeds" should include benefit pay¬ 
ments received by the farmers for 
reducing crops under rules of Agri¬ 
cultural Adjustment Administration 
were void for want of “considera¬ 
tion," 

Tex—Gulf Coast Water Co v Cart¬ 
wright, CivApp, 160 SW2d 269, 
error refused 

18. U S —Souther v San Diego 
Flume Co, Cal. 121 F 347, 67 C 
CA 661 

20 Tex —Chapman v American 
Rio Grande Land & Irrigation Co , 
CivApp. 271 SW 392 
67 C J p 1405 note 23 

21. Idaho —Gerber v. Nampa & 
Meridian Irr Dist, 100 P SO, 16 
Idaho 1, 22, 

22. US —Twin Falls Land & Water 
Co V Twin Falls Canal Co, DC 
Idaho, 7 P Supp 238, affirmed, C 
CA, 79 P2d 431, certiorari denied 
56 set 381, 296 US 654, 80 LEd 
466 

67 C J p 1405 note 26 

23. Cal—Chrisman v Southern Cal¬ 
ifornia Edison Co, 256 P 618, 83 
Cal App 249 

24 US —^People of Puerto Rico v 
Russell & Co, Puerto Rico, 62 S 
Ct 784, 315 US. 610, 36 LEd 
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seasons when it shall be furnished,^5 the necessity 
of a previous demand or notice that it is wanted, 
the lands on which it shall be used for irrigation,27 
reasonable limitations and regulations in the use 
thereof,"^ and, as discussed infra § 363, the pnce 
or rate to be paid for its use A distnbutor cannot 
require a consumer, in order to obtain a supply 
of water, to enter into a contract which is unrea- 
sonable^'S or which binds him to do things not 
required by law,20 nor may it impose on a con¬ 
sumer any conditions not authorized by law 

The right of a distnbutor to contract to supply 
consumeirs with water is subject to statutory re¬ 
strictions designed to secure equal distribution in 
time of drought,22 and to subordinate rights of 
owners of lands not adjoining or contiguous to 
rights of owners of adjoining or contiguous lands 
to receive an adequate supply of water 23 The 
nghts of a contracting consumer to a supply of wa¬ 
ter are fixed by the terms of his contract,24 and 
the court cannot grant such a consumer relief al¬ 
though his contract stipulates for a supply which 
proves inadequate 25 The nghts of consumers 
to receive water under a contract cannot be affected 
by an agreement between other users to which 
they were not parties 26 Consumers of water under 
contract with a distributor cannot complain of any 
use of the irrigation canal or system granted by its 
owner or acquired by operation of law, not inter- 
fenng witli their rights 27 A contract consumer 
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from a public service irrigation company who has 
elected to avail himself of the status of a noncon¬ 
tract consumer may not return to his former status 
if the distributor protests 28 The right to contract 
for a supply of water for irrigation is not confined 
to the owner of the land, but tenants may also 
contract therefor 28 

Implied contract based on continued use Where 
a consumer has obtained for several years a speci¬ 
fied quantity of water from an irrigation company 
for irrigation for a reasonable compensation, there 
has been held to be an implied contract that the com¬ 
pany will continue to deliver the water 

Limitation of contracts to capacity of system. 
Contracts for the sale of rights to a supply of 
water for irrigation should be restricted to that 
amount of land which the system of the distnbutor 
can reasonably supply,^! and where the applications 
for water exceed the capacity of the distributor's 
canal to furnish it, it is the duty of the distributor 
to limit the contracts to its capacity and to those 
users possessing the older rights of appropriation ^2 

Where, due to a mistake in estimating the availa¬ 
ble supply, contracts have been made to supply 
water in excess of such available supply, persons al¬ 
ready receiving water under contract will not be 
deprived in order to supply later comers contract¬ 
ing with knowledge of the insufficiency of supply ^2 
Where water nghts in excess of the capacity of 
the system or canal are sold, the grants as to the 


1062, rehearing denied 62 S Ct 
1030, 316 US 708, 86 L. Ed 1775 

67 C J p 1405 note 27 

25- Cal —^Richter v Union Land, 
etc, Co, 62 P 39, 129 Cal 367 

26. Cal—Hewitt v San Jacinto, 
etc, Irr Dist, 66 P 893, 124 Cal 
186 

La—Mathieu v. North American 
Land, etc, Co, 44 So 721, 119 
La 896, 121 Am S R 648 

27. Cal—Hewitt v San Jacinto, 
etc, Irr Dist, 66 P 893, 124 Cal 
186 

Colo—^Wright V Platte Valley Irr 
Co. 61 P 603. 27 Colo 322 

28 Wyo—State v Laramie Rivers 
Co, 136 P2d 487, 69 Wyo 9 

29. Tex —American Rio Grande 
Land & Irrigation Co v Mercedes 
Plantation Co, ComApp,, 208 S 
W 904 

67 C J p 1405 note 32. 

30. Idaho—Green v Byers, 101 P 
79, 16 Idaho 178 

31. Ariz—Gould v Maricopa Canal 
Co, 76 P 698, 8 Anz 429 

67 C J p 1405 note 34 

32. Tex—Edinburg Irr Co v Led¬ 
better, ComApp, 286 S W. 186, 


33. Tex—^Edinburg Irr Co. v Led- 
bettei, supra 

34. U S —Pans v Blame County 
Inv Co, D C Idaho, 3 F Supp 381 

Cal —Gelhaus v Nevada Irr Dist, 
278 P 2d 689, 43 Cal 2d 779 
Wash—^^Venatchee Reclamation I>ist 
v Titchenal, 27 P 2d 734, 175 Wash 
398 

Wyo—State v Laramie Rivers Co, 
136 P 2d 487, 69 Wyo 9 
67 C J p 1405 note 37 
Contract deposited as security 

That settlers’ water right con¬ 
tracts weie deposited by seller with 
tiustee as security for seller's debts 
did not lessen settlers’ rights undei 
contracts 

US—^Pans V Blaine County Inv 
Co, DC Idaho. 3 P Supp 381 
05. US—Caldwell v Twin Palls 
Salmon River Land & Water Co, 
DC Idaho. 225 F 584 
Cal—Madera Canal & Irr Co v K 
Arakelian, Inc, 284 P. 971, 103 Cal 
App 692 

36. Cal —Gordon v. Covina Irr Co, 
127 P 646, 164 Cal 88 

37. Colo —Hackett v. Larimer & 
Weld Reservoir Co, 109 P 966, 48 
Colo 178 


38 Cal—Sutter Butte Canal Co v 
Railroad Commission of California, 
259 P 937, 202 Cal 179, affirmed 
49 set 325, 279 US 125, 73 L 
Ed 637 

39. Tex —^Dunbar v Texas Irr Co , 
Civ App, 195 SW 614 
67 C J p 1406 note 42 

40 Neb —^Prosole v Steamboat Ca¬ 
nal Co, 140 P 720, 144 P 744, 37 
Nev 151 

41. U S —Twin Falls Land & Water 
Co V Twin Falls Canal Co, DC 
Idaho, 7 P Supp 238, affirmed, C 
CA, 79 P 2d 431, certiorari denied 
56 set 381, 296 US 654, 80 L 
Ed 466 

Wyo—Corpus Juris quoted in State 

V Laramie Rivers Co, 136 P 2d 
487, 498, 69 Wyo 9 

67 C J p 1406 note 44 

42. Anz—Gould v Maricopa Canal 
Co, 76 P 598, 8 Anz 429 

VVyo—Corpus Juris quoted in State 

V Laramie Rivers Co, 136 P 2d 
487, 498, 59 Wyo 9 

43. Idaho—State v Twin Falls- 
Salmon River Land & Water Co . 
166 P. 220, 30 Idaho 41. 
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excess may be canceled^^ or the distributor must 
relinquish to the purchasers water which it had re¬ 
tained for itself;^® but when all the contracting 
consumers are not before the court, it can neither 
decree that all contracts executed after the full 
capacity of the system had been sold be canceled, 
nor can it scale down all the contracts proportion¬ 
ately both in the amount of the water nght and the 
consideration to be paid therefor.'^® 

Where an irrigation company has sold water 
rights in excess of the capacity of an irngation 
ditch, and the irrigation system is later transferred 
to another company, the transferee company is 
not responsible for the obligations of the trans¬ 
feror which has sold such excess rights, where such 
obligations have not been assumed by the transferee, 
and the transferee is not estopped to deny the au¬ 
thority of the transferor to make such sales 

b. Vahdity and Legahty 

The validity and legality of contracts for the sale 
of water for irnaation are governed by general rules of 
contract, and contracts providing for the furnishing of 
a specified quantity of water regardless of its beneficial 
use are invalid, but an invalid provision will not render 
the entire contract void where the illegal part can be 
separated from the body of the agreement. 


The rules governing the validity and legality of 
contracts in general are applicable to contracts for 
the sale of water for iingation purposes Con¬ 
tracts providing for the furnishing of a specified 
quantity of water regardless of its beneficial use 
have been declared to be invalid Where the di¬ 
rectors of an irrigation district are authorized 
by statute to fix rates for toll charges for water, 
a provision of a contract with a consumer waiving 
the right of the distnct to exact tolls is void An 
invalid provision will not render the entire con¬ 
tract void where the illegal clauses can be sepa¬ 
rated from the body of the agreement.61 

c. Construction and Operation 

Contracts for the sale of water for irrigation are 
governed by general rules of construction, the measure of 
the rights and liabilities of the parties being found in the 
contract and applicable statutes. 

Contracts for the sale of water for irrigation are 
to be construed according to the rules applicable to 
the construction of contracts m general ^2 The 
measure of the rights and liabilities of the distribu¬ 
tor and consumer is to be found in the contract 
for water and in the applicable statutes, if any, and 
not in the rules of the irrigation company or dis¬ 
trict,5 3 and, where there is a conflict between the 


44. Colo—^Blakely v Ft Lyon Ca¬ 
nal Co, 73 P 249, 31 Colo 224 

45. IT S —^Fans v Blame County 
Inv Co, DC Idaho, 3 FSupp 381 

Claims of seller held sahordinate 
Claims of seller of water right 
contracts and trustees holding deed 
securing bonds issued by seller are 
subordinate to rights of holders of 
water right contracts, except as to 
uncollected balance on contiacts, 
where water was inadequate to ful¬ 
fill contracts. 

U S —^Faris v. Blame County Inv 
Co, supra 

46. U S —Caldwell v Twin Falls 
Salmon River Land & Water Co, 
DC Idaho, 226 F 684 

47. Colo—^Blakely V Ft Lyon Canal 
Co, 73 P 249, 31 Colo 224 

43 Mont—^State ex rel N’ormile v 
Cooney, 47 P 2d 637, 100 Mont 391 
Web—Corpus Juris cited m Paught 
V Platte Valley Public Power & 
Irr Dist, 51 WW2d 253, 258, 155 
Neb 141—Vonburg v Farmers’ 
Irr Dist, 260 NW 383, 128 Neb 
748 

67 C J p 1406 note 51 
Contract held valid 
Mont—State ex rel Normile v 
Cooney, 47 P 2d 637, 100 Mont 391 
Wyo—State v Laramie Rivers Co, 
136 P 2d 487, 59 Wyo 9 
FrovislaxLS held void as against puh^ 
lie policy 

(1) Provisions running counter to 


declared policy of federal govern¬ 
ment in passing Agricultural Ad¬ 
justment Act 

Tex—Gulf Coast Water Co v Cart¬ 
wright, CivApp, 160 SW2d 269, 
error refused 

(2) Provision that no water shall 
be delivered to the purchaser from 
irrigation system while any install¬ 
ment of principal or interest or any 
toll or assessment is due and un¬ 
paid from the purchaser to the com¬ 
pany 

Idaho —Reynolds v North Side Ca¬ 
nal Co, 213 P. 344, 86 Idaho 622 

49. U S —^North Fork Water Co v 
Medland. CCA Cal, 187 P 163 

50. Cal—Danley v Merced Iir 
Dist, 226 P 847, 864, 66 CalApp 
97 

51. Tex—Raywood Rice Canal & 
Milling Co V Erp, 146 SW. 155, 
105 Tex 161 

52. Cal—Gelhaus v Nevada Irr 
Dist, 278 P2d 689, 43 Cal 2d 779 

Neb—Corpus Juris cited in Faught 
V Platte Valley Public Power & 
Irr Dist, 51 NW2d 253, 258, 155 
Neb 141 

Or—Jordan Valley Irr Dist v. Ti¬ 
tle & Trust Co, 68 P 2d 606, 154 
Or. 76 

Wyo—^Anderson v Wyoming Devel¬ 
opment Co, 164 P 2d 318, 60 Wyo 
417 

67 C J p 1407 note 58. 
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Substitution of distributor 

The substitution of water company 
m place of electric water power 
company as direct seller to irriga¬ 
tion district of water taken from 
river by electric water power com¬ 
pany, did not relieve electric watei 
power company from the responsi¬ 
bility incumbent on it to see that 
water for irrigation district was sup¬ 
plied to irrigation district through 
the water company 
Cal —Thermalito Irr Dist v. Cali¬ 
fornia Water Service Co , 239 P 2d 
109, 108 CalApp 2d 329 

Temporary suspension of delivery 

Where contracts provided that 
company should have the right to 
"suspend temporarily" the delivery 
of water, and that the making of 
repairs by company should be pros¬ 
ecuted as rapidly as may be prac¬ 
ticable, and over period of years, 
company did not take canal out of 
service for repairs, company was not 
authorized to suspend delivery of 
water for four months while it made 
repairs 

Cal —Thermalito Ii r Dist v Cali¬ 
fornia Water Service Co, supra 

53 Wyo —State v Laramie Rivers 
Co, 136 P2d 487. 69 Wyo 9. 

67 C J p 1409 note 59 

Statute construed not to author¬ 
ize state supervisor to determine 
rights of parties to contract with¬ 
out both parties’ consent. 
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terms of the contract and the applicable statutes, 
the rights of the parties must be determined by 
a construction of the statutes, rather than of the 
contract, the contract being treated as if all the 
provisions of the applicable statutes were written 
into it^^ The subsequent purchase of an irriga¬ 
tion corporation by a public irrigation district does 
not of itself, without appropriate legislative action 
or consent of the consumer, make the statutes and 
laws under which it was authorized to organize and 
operate a part of the original contract made with 
the irrigation company 55 

A distributor of water for irrigation in making a 
contract to furnish water to a consumer must be 
presumed to have known all the physical facts af¬ 
fecting the agreement and to have contracted ac- 
cordingly,56 When the contract gives the distrib¬ 
utor the sole right to say when water shall be fur¬ 
nished, that does not give it the right to refuse to 
furnish any water at all 57 A stipulation in a con¬ 
tract that water for irrigation is to be delivered 
in such quantities and at such times as the condi¬ 
tion of the crops and the weather may determine 
has been held to pertain not to the measure of the 
consumer’s water right, but to the method of giv¬ 
ing such right its greatest efficiency 58 A contract 
by an irngation company conveying water rights 
is not executory simply because it provides that 
the grantee shall receive the water dunng the irri¬ 
gation season in each year thereafter, but such 
contiact passes a property right.59 A consumer’s 
long acquiescence in a practical construction of a 
contract for a supply of water for irrigation will 
estop such consumer to claim another construction, 
when a change would result in loss to parties relying 
on the original construction.® ^ 

d. Performance or Breach 

The failure to perform a contract to furnish water 

Wash—Wenatchee Reclamation Dist 
V Titchenal, 27 P 2d 734. 175 

Wash 398 

64 Neb—Laier v South Side Irr 
Co, 266 NW 428. 130 Neb 713 
Tex—Gulf Coast Water Co v. Cart¬ 
wright. CivApp, 160 SW2d 269, 
error refused 
67 C J p 1409 note 60. 

65, Neb—Faught v. Platte Val 
Public Power & Irr. Dist., 51 NW 
2d 253, 166 Neb 141 
60. Colo —Animas Consol Ditch 
Co V Smallwood, 125 P. 694, 22 
ColoApp 476 

67. Cal —^Richter v. Union Land, 
etc. Co. 62 P. 89. 129 Cal 867 

67 C J p 1409 note 62. 

68. U.S.—Caldwell v. 


for irrigation purposes constitutes a breach of such con¬ 
tract. 

The failure of a distributor of water for irriga¬ 
tion purposes to perform a contract to furnish water 
constitutes a breach of such contract,and not a 
wrong independent of it.®2 The United States has 
no interest in the performance of contracts for wa¬ 
ter rights on federal lands, to which contracts it 
is not a party, the contracts being made between 
an irngation company and settlers on such lands ®2 

Where a consumer has a right to water only on 
pa 3 mient of the contract rate therefor, his refusal 
to pay for water and his insistence on his right 
to take and use it without charge amount to a breach 
and repudiation of his contract,®^ entitling the dis¬ 
tributor to treat the contract as teiminated,®® and 
to sue for the legally established rate, or, where 
none has been established, for the reasonable value 
of the services rendered, as discussed infra § 363. 

A consumer’s failure to execute period contracts 
provided for in the permanent contract has been 
held not to constitute a termination of the mam con¬ 
tract ®® A purchase by the consumer from a source 
other than the distnbutor is not a breach of con¬ 
tract with the latter where the contract is not 
exclusive,®^ but such a purchase is a breach of an 
exclusive contract ®® A consumer’s use of water 
to irrigate land other than that stipulated in his 
contract for water or deed of a water right consti¬ 
tutes a breach of contract ®2 

Where, by the terms of the contract, the dis¬ 
tributor has the right to make regulations as to 
the consumer’s place of taking water and as to 
the time and manner of its use, the failure of the 
distributor to furnish water on a reasonable de¬ 
mand therefor constitutes a breach of the contract 
in the absence of a showing that rules had been 

63. Idaho —Idaho Irr Co v Dili, 
139 P 714, 25 Idaho 711 

64. Cal —Lassen Irr Co v Long, 
106 P 409, 167 Cal 94—Leavitt v 
Lassen Irr Co, 106 P 404, 167 
Cal 82, 29 LRA.NS, 213 

65. Cal —^Lassen Irr Co v Long, 
106 P 409, 157 Cal 94. 

66 Tex—Combs v United Irr Co, 
Civ App , 110 S W 2d 1167, error 
dismissed 

67. Cal—^Valley View Mut Water 
Co V Browne, 230 P 2d 875, 104 
Cal App 2d 177 

68. Cal —^Anderson v La Rinconada 
Country Club. 40 P 2d 671, 4 Cal 
App 2d 197 

69. Utah —^Wintle v Utah-Idaho Sug¬ 
ar Co, 273 P. 312, 73 Utah 215. 


Twin Falls 


Salmon River Land & Water Co, 
DC Idaho, 226 F 684 

59. Colo—Dickson v Dick, 151 P 
441, 69 Colo 583 

60. Cal —Southern California Edi¬ 
son Co V Railroad Commission 
of California, 230 P 661, 194 Cal 
757 

67 C J p 1409 note 66 

61. U S —Owyhee Ditch Co v U S , 
DC Or, 126 FSupp 429 

Utah —Cortella v Salt Lake City, 
72 P 2d 630, 93 Utah 236 

67 C J p 1409 note 66 

Liability for failure to supply wa¬ 
ter, and remedies see infra §§ 366- 
367 

62. Idaho —^Hanes v Idaho Irr. Co , 
122 P. 869, 21 Idaho 612. 
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promulgated by the distributor.'^0 Where the duty 
is imposed by statute on a distributor to notify a 
consumer when water is ready for delivery, and 
the distributor gives such notice but fails to deliver 
water, such failure amounts to a breach of the con¬ 
tract to furnish water A contract binding a dis¬ 
tributor to furnish water for the irrigation of land 
binds it to furnish the water whether the other party 
IS cultivating the land himself or by tenants 

Excuse for nonperformance. The rules governing 
excuses for nonperformance of contracts in gen¬ 
eral are applicable to contracts for the sale of wa¬ 
ter for irrigation 

§ 352 . -Conveyance of Water Rights 

The right to a supply of water may be the subject 
of conveyance by a distributor, and a purchaser, suc¬ 
cessor, or mortgagee of the irrigation system with knowl¬ 
edge of the previous grant will be bound by the grantor’s 
covenants. 

A distnbutor of water for irrigation purposes 
may sell and convey to a consumer a water right, 
entitling him to receive a certain quantity of water 
from Its system/^ and a purchaser'^ 5 successor,'^® 


or mortgagee'^'^ of the irrigation system, or of the 
part thereof from which such consumer has the 
right to water, with knowledge of the previous 
grant, will be bound by the grantor's covenants 
A conveyance of a permanent right to receive a 
certain quantity of water for irrigation may be 
made,7S which conveyance amounts to the convey¬ 
ance of an easement in the ditch or system fur¬ 
nishing the water,and such water right becomes 
appurtenant to, and a part of, the land 

Assignment of deed conveying water rights An 
assignment of an irngation company's deed convey¬ 
ing water rights does not constitute a transfer of 
the interest conveyed by the deed 

§ 353. - Rates and Charges 

a Contracts 
b Regulation 
c Payment and collection 

a. Contracts 

Except in so far as limited or controlled by statute 
or public authority, a distributor may generally make its 
own contract with consumers in respect of rates and 


70 Wash—^Hotchkin v Wenatchee 
Heights Orchard. Co, 134 P 1065, 
75 Wash 361 

71. Idaho —^Hanes v Idaho Irr Co , 
122 P 859, 21 Idaho 512 
67 C J p 1410 note 76 

72 Tex—Texas Irr Co v Moore, 
Biyan & Perry, CivApp, 153 S 
W 166 

73. Cal —Madera Canal & Irr Co 
V K Arakelian, Inc, 284 P 971, 
103 CalApp 592 
67 C J p 1410 note 79 
Breach of covenant to supply water 
as not excusing nonpayment for 
water received see infra § 363 c (1) 
Right of distributor to refuse sup¬ 
ply for nonpayment see infra 
§ 363 c (2), 

74 Tex—Gruelker v Hidalgo Coun¬ 
ty Water Imp Dist No 6, Civ 
App , 269 S W 2d 551, error refused 
no reversible error 
67 C J p 1410 note 81 
Contracts for supply of water for 
irrigation purposes generally see 
supra § 361 
forfeiture of right 

The sale of water in Carey Act 
segregation is permitted and, wheth¬ 
er held over or not, individual user 
by allowing portions of his lands to 
lie idle for a single or several sea¬ 
sons and selling, leasing, or using 
his water on other lands, in absence 
of intent to abandon does not lose 
or forfeit his right 
Idaho—Rayl v Salmon River Canal 
Co, 167 P2d 76, 66 Idaho 199 


Sufficiency of interest 
If only interest irrigation com¬ 
pany had in waters accumulating in 
Its canal was that of getting rid of 
the water, such interest alone would 
not be sufficient to sustain a con¬ 
veyance 

Utah—Smithfield West Bench Irr 
Co V Union Central Life Ins Co, 
195 P2d 249, 113 Utah 356 
Compensation held not inadeg.nate 
Wyo —Laramie Rivers Co v Wat¬ 
son, 241 P2d 1080, 69 Wyo 333 

75 Tex—City of Wichita Palls v 
Bruner, CivApp, 191 S W 2d 912 

67 C J p 1410 note 82 

76 Tex—^Honaker v Reeves Coun¬ 

ty Water Improvement Dist No 1, 
Civ App, 152 S W 2d 454, error 

lefused 

77 Idaho —Hewitt v Great West¬ 
ern Beet Sugar Co, 118 P 296, 20 
Idaho 235 

67 C J p 1410 note 83 
78. Or—Jordan Valley Irr Dist v 
Title & Trust Co, 58 P 2d 606, 
164 Or 76 

Tex —City of Wichita Falls v Brun¬ 
er, CivApp, 165 SW2d 480, error 
refused 

Wyo—Corpus Juiis QLtioted in State 
V Laramie Rivers Co, 136 P 2d 
487, 499, 69 Wyo 9 
67 C J p 1411 note 84 
failure to pay toll as forfeiture 
Where conveyance by irrigation 
company of permanent water rights 
was fully executed, and there were 
no provisions for reversion of title 
for failure to pay toll charges to ir¬ 
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rigation company for conveying the 
water through canals, failure to pay 
toll charges would not forfeit title 
to water rights and reinvest it in 
irrigation company 
Tex—City of Wichita Falls v Brun¬ 
er, CivApp, 165 SW2d 480, er¬ 
ror refused 

Water held not conveyed under 
deed 

Utah—^Whittaker v Spencer, 206 P 
2d 612, 115 Utah 499 

79- Tex—City of Wichita Falls v 
Bruner, CivApp, 165 SW2d 480, 
error refused 

Wyo—Corpus Juris quoted in State 
V Laramie Rivers Co, 136 P 2d 
487, 499, 69 Wyo 9 
67 C J p 1411 note 85 

80. Wyo —Corpus Juns g.uoted in 
State v Laramie Rivers Co, 136 
P2d 487, 499, 69 Wyo 9 

67 C J p 1411 note 86 
Covenants running with the land 
Where irrigation company created 
water reservoir and conveyed to 
trustee a permanent water right in 
lake to extent of tv-o thousand acre 
feet of water per annum for irriga¬ 
tion purposes, and obligated itself 
to pass water through canal to be 
distributed upon lands by laterals 
and ditches, such permanent rights, 
privileges and easements were cove¬ 
nants that went with the land 
Tex —City of Wichita Palls v Brun¬ 
er, CivApp, 191 SW.2d 912 

81. Colo—^Blakely v Ft Lyon Ca¬ 
nal Co, 73 P 249, 31 Colo 224. 
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charges for a supply of water for irrigation, but the 
distributor may charge only for the water actually 
supplied. 

Except in so far as limited or controlled by 
statute or public authority,^2 distributor of wa¬ 
ter for irng-ation purposes may make its own con¬ 
tracts with consumers in respect of rates and 
charges for a supply of water S3 The distnbutor 
IS generally permitted to charge only for the water 
actually supplied,S4 and it cannot exact a bonus 
or separate charge for the mere privilege of con¬ 
necting with Its system S5 Where the rate to 
be charged by a public utility for water furnished 
for irrigation has not been fixed by public author¬ 
ity, It may be fixed by agreement between the par¬ 
ties on a basis which is reasonable and not prohibi¬ 
tive, s 6 and such an agreement is valid and enforce¬ 
able between the parties so long as not abrogated 
or modified by the body vested with the power of 
regulating the service,but it is subject to the 
nght of the state in the exercise of its police power 
to regulate and fix reasonable rates SS An irriga¬ 
tion company which becomes a public utility as to 
part of Its service may, however, retain a part of 
its water supply for private sale, and the submission 
of the company to the jurisdiction of the public 
rate fixing body in such case will not affect the 
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rights of private contract holders which have al¬ 
ready vested S3 

A statute authorizing the distributor and consum¬ 
er to fix by contract the amount to be paid for wa¬ 
ter furnished for irngation has been held to au¬ 
thorize the parties to fix by contract an annual 
maintenance charge for the use of water Where 
a consumer receives more water during the irriga¬ 
tion season than he is entitled to receive for the 
irrigation of the lands described in his contract 
for water or deed of a water right, there is an im¬ 
plied contract that he will pay the reasonable value 
of the use of such excess water In jurisdictions 
where covenants will not run with land unless con¬ 
tained in a grant of the land or of some estate 
therein, it has been held that covenants to pay a 
specified charge for water for the irrigation of spe¬ 
cific land are not covenants running with the land.®^ 
The position has been taken in other jurisdictions, 
however, that covenants to pay for a supply of wa¬ 
ter or for water rights appurtenant to specific land 
are covenants running with such land.33 

b. Regulation 

(1) In general 

(2) Determination and regulation by 

public authority 


82. Tex—Gulf Coast Water Co v 
Cartwright, CivApp, 160 SW2d 
269, error refused 

Bight of contract held not limited 
hy statute 

Wash—Caruthers v Sunnyside Val 
Irr Dist, 188 P 2d 136, 29 Wash 
2d 530 

83 Wash—Carutherg v. Sunnyside 
Val Irr Dist, supra 

67 C J p 1411 note 90 

84. Cal—^Purser v Baker, 62 P 190, 
129 Cal 607 

Ontside user held not liable for 
“stand-by** charge 

Cal —Rutherford v Oroville-Wyan- 
dotte Irr. Dist, 22 P 2d 505, 218 
Cal 242 

Separate pumping charges held not 
authorized 

Idaho—Gedney v Snake River Irr 
Dist, 104 P2d 909, 61 Idaho 605 

85. Colo—^Northern Colorado Irr 
Co V Richards, 45 P. 423, 22 Colo 
450 

67 C J p 1412 note 92. 

86. Cal —^Merchants* Nat Bank of 
San Francisco v Carmichael, 196 
P 76, 60 CalApp 749 

67 C J p 1412 note 93 

87. Cal—Damh v California Water 
& Tel Co, 129 P2d 371, 21 Cal 
2d 33 

67 C Jr p 1412 note 95. 


Contract rights not affected by sub- | 
sequent conveyance 
Contract under which United 
States conveyed canal and appur¬ 
tenances to irrigation district could 
not, without their consent, affect ex¬ 
isting rights of landowners with re¬ 
spect to charges for water 
Wash—Caruthers v Sunnyside Val 
Irr Dist, 188 P 2d 136, 29 Wash 2d 
630 

Violation of contract no ground for 
action where rates superseded by 
commission 

Cal —Gillies v La Mesa Lemon 
Grove and Spring Valley Irr Dist, 
129 P2d 941, 54 CalApp 2d 756 

Provisions of contract held abrogated 
Tex—Gulf Coast Water Co v Cart¬ 
wright, CivApp, 160 SW2d 269, 
error refused 

88- U S —^In re Cortaro Water Co, 
DCAriz, 3 F Supp 267 
Neb—Laier v South Side Irr Co, 
266 NW 428, 130 Neb 713 
67 C J p 1412 note 96 

Knowledge of consumer held imma¬ 
terial 

If water company was a public 
utility when it entered into contract 
granting lower riparian owner right 
to use water for irrigation at cer¬ 
tain rate, and had dedicated the im- 
[ pounded water to a public use, the 
1 contract was subject to regulation 
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by the railroad commission, and 
question whether lower riparian 
owner personally knew that he was 
dealing with a public utility was im¬ 
material 

Cal —Lamb v California Water & 
Tel Co, 129 P2d 371, 21 Cal 2d 33 

89. Cal—^Allen v Railroad Commis¬ 

sion of California, 175 P 466, 179 
Cal 68, 8 ALR 249, certiorari 

denied 39 S CL 259, 249 US 601, 

63 LEd 797 

90. Anz—Olsen v Union Canal & 
Irrigation Co, 119 P 2d 669, 68 
Anz 306 

Idaho —Jackson v Indian Creek Res¬ 
ervoir Ditch & Irrigation Co, 101 
P 814, 16 Idaho 430 

91. Utah —Wintle v Utah-Idaho 

Sugar Co, 273 P 312, 73 Utah 215 

92. Neb—^Faught v Platte Val. 
Public Power & Irr Dist, 51 N 
W2d 253, 155 Neb 141—^Farmers 
& Merchants Irrigation Co v 
Hill, 134 NW 929, 90 Neb 847, 39 
LRA.NS, 798, AnnCasl913A 
524 

Wyo—Lingle Water Users* Ass’n v. 
Occidental Building & Loan Ass’n, 
297 P 386, 43 Wyo 41. 

67 C J p 1412 note 2 

93. Tex —Combs v United Irr Co , 
CivApp, 110 SW2d 1157, error 
dismissed 

1 67 C J p 1413 note 3. 
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(3) Reasonableness of rates 

(4) Discnmmation 

(5) Proceedings for relief against un¬ 

reasonable rates 
(1) In General 

Unless restricted by contract or withdrawn or super¬ 
seded by statute, the right to set up and regulate rates 
for the sale and distribution of water for irrigation be¬ 
longs primarily to the distributor thereofi 

Unless restricted by contract, or withdrawn or 
superseded by statute placing regulation and con¬ 
trol of rates under public authority in the case of a 
business affected with a public interest,the right 
to prescribe and regulate rates for the sale and dis- 
tnbution of water for irrigation purposes belongs 
primarily to the distributor thereof Where there 
is a duty imposed on a distributor to supply water 
for irrigation, such supply must be given on rea¬ 
sonable terms Although a court has no power 
to establish rates for the use of water for irriga¬ 
tion, since it has the power to prescribe conditions 
on which injunctive relief will be granted, it may 
prescribe the rate to be paid dunng the pendency 
of a suit involving the rates to be paid for irrigation 
water ^7 

(2) Determmation and Regulation by Public 
Authority 

The state has authority to regulate rates made for 
water supplied for the purpose of irrigation where affected 
with a public interest. 


In pursuance of its general power to regulate the 
rates charged by public utilities, the state has au¬ 
thority to regulate the rates and charges made for 
water furnished for irngation purposes where such 
service is affected with a public interest,^8 rates 
for the sale and distribution of water under the 
sale of a pnvate water right,®® or to stockholders 
in an irrigation company organized for the pur¬ 
pose of supplying its stockholders only,i are not 
subj'ect to regulation by public authonty. The 
submission by a distributor to the authority of the 
public regulating body for the establishment of 
rates makes its service subject to regulation and 
control by public authority,^ although as shown 
supra subdivision a of this section, such submission 
will not affect the rights of pnvate contract hold¬ 
ers which have already vested. The payment un¬ 
der compulsion by a contract consumer of increased 
rates as prescribed by the public rate fixing body 
does not amount to an acquiescence by the consum¬ 
er in the claim of the distributor that it is a pub¬ 
lic utility ® 

Where rates for the sale and distnbution of 
water for irrigation are subject to regulation by 
public authonty, the power to establish and regu¬ 
late rates may be vested in any public body the 
legislature may designate, such as the public utilities 
commission,4 the railroad commission,® the county 
commissioners,® a board of water commissioners 


94. Colo —^Northern Colorado Irr 
Co V Board of Com'rs of Arapa¬ 
hoe County, 38 P 2d 889, 95 Colo 
655 

Determination and regulation of 
rates by public authority see in¬ 
fra subdivision b (2) of this sec¬ 
tion 

95. Colo—Holbrook Irr Dist v Ad¬ 
cock, 265 P2d 384, 127 Colo 192 
—People ex rel Bogers v Let- 
ford, 79 P2d 274, 102 Colo 284 

67 C J p 1413 note 6 

96 Tex —^American Rio Grande 

Land & Irrigation Co v Mercedes 
Plantation Co, ComApp, 208 S 
W 904 

97. TJ S —Trautwein v Moreno Mut 
Irr Co. CCA Cal, 22 P 2d 374 

98. Cal —Gillies v La Mesa Lemon 
Grove and Spring Valley Irr Dist, 
129 P 2d 941, 54 Cal App 2d 766 

Neb —Laier v South Side Irr Co., 
2C6 NW 428, 130 Neb 713 
67 C J p 1413 note 11 
Begnlatlous as part of contract 
Bate-flxing regulation of corpora¬ 
tion commission over water corpo¬ 
ration became part of contract for 
water, whether expressed therein or 
not. 


IT S —In re Cortaro Water Co , D C 
Ariz , 3 P Supp 257 
Authority nnaffected by provtslon for 
termination of service 
Provisions of applications for wa¬ 
ter service allowing water service 
to be terminated at the request of 
either party after a specified period 
did not aftect the public nature of 
the water company, and did not af¬ 
fect railroad commission’s jurisdic¬ 
tion over rates and service 
Cal —Lamb v California Water & 
Tel Co, 129 P2d 371, 21 Cal 2d 33 
Dedication to public use 

The filing of a condemnation ac¬ 
tion by a water company is evi¬ 
dence of an intention to dedicate im¬ 
pounded waters to a public use so as 
to give the railroad commission ju¬ 
risdiction over rates and service 
Cal —^Lamb v California Water & 
Tel Co, supra 

99. Tex —^Knight v. Oldham, Civ 
APP. 210 SW 667 
Wash—^Ament v Bickford, 247 P 
952, 139 Wash 494 

1. Cal —^McFadden v Los Angeles 
County. 16 P 397. 74 Cal 671. 

67 C J. p 1414 note 13 

3. Colo.-—Northern Colorado Irr. Co 
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V Board of Com'rs of Arapahoe 
County, 38 P 2d 889, 96 Colo 665 
67 C J p 1414 note 19 

3. Cal —^Nelson v Lake Hemet Wa¬ 
ter Co, 297 P 914, 212 Cal 94 

4. Neb—McCook Irrigation & Wa¬ 
ter Power Co v Burtless, 162 N 
W 334, 98 Neb 141, LRA1916D 
1205 

5. Cal—Lamb v California Water 
& Tel Co, 129 P,2d 371, 21 Cah 
2d 33 

Foothill Ditch Co v Wallace 
Ranch Water Co, 78 P 2d 216, 26 
Cal App 2d 555, appeal dismissed 
Wallace Ranch Water Co v Foot¬ 
hill Ditch Co. 69 set 64, 305 U, 
S 664. 83 LBd 431 
Neb —Laier v South Side Irr. Co, 
266 NW 428, 130 Neb 713 

6. Colo—Johnston v Wanamaker 
Ditch Co, 38 P2d 907, 96 Colo 
561 

67 C J p 1414 note 16 
Power held not divisible 
Colo —^Northern Colorado Irr. Co v. 
Board of Com'rs of Arapahoe 
County, 38 P 2d 889, 95 Colo 666. 
Condition, precedent to invocation of 
authority 

A disagreement between board of 
directors of water conservancy dis- 
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or supervisors,*^ or in the board of directors of an 
irrigation district.® 

The power of the public rate fixing body to make 
rules and regulations governing rates is discre¬ 
tionary, and a court cannot interfere with its refusal 
to make such rules and regulations in the absence 
of a showing of abuse of discretion ^ Where land- 
owners, intervening in a receivership proceeding 
against a public service irrigation company after 
a sale of the company’s system by order of court, 
claim rights to water under contract with the for¬ 
mer owner, such question cannot be passed on 
where the claimants have never applied to the pub¬ 
lic rate fixing body for the determination of rates 
for their use of water ^0 

(3) Reasonableness of Rates 

The rates for water furnished for irrigation must be 
reasonable as to distributor and consumer 

The rates and charges for the sale of water for 
irngation purposes by a distributor furnishing wa¬ 
ter to the public must be reasonable both as to the 
distributor and as to consumers In prescnbing 
and regulating rates and charges for the sale and 


distribution of water for irrigation where such serv¬ 
ice is affected with a public interest, there are to 
be applied the general pnnciples applicable in the 
cases of other public utilities, as to the rate base, 
and the determination of the elements thereof, 
so as to allow the distributor a fair return.^® 
Where a rate which has been fixed for the sup¬ 
plying of water for irrigation has been vacated 
by the court as unreasonably low, the irrigation 
company must again go before the rate fixing body 
and have a reasonable rate established,^^ the old 
rate remaining in effect until a new rate is deter¬ 
mined by the rate fixing body,and the distrib¬ 
uting company cannot charge a higher rate before 
such new rate has been determined.^® 

(4) Discrimination 

A discrimination in fixing rates based on reason and 
Justice can properly exist, but the rate fixing body may 
act so as to remove any unfair disci imination. 

While it is the general rule, as considered supra 
§ 355, that a distnbutor of water for irngation 
supplying water to the public may not discriminate 
against individual users of its water, a discrimina¬ 
tion in fixing rates for water for irngation based 


tnct and water users regarding 
charge to be made for sale or leas¬ 
ing of water is a condition precedent 
to invoking power of county com¬ 
missioners to establish water rates, 
and the commissioners can act only 
on petition of an interested paity, 
even if constitution giving county 
commissioners authority to estab¬ 
lish rates is applicable to water con¬ 
servancy district 

Colo—People ex rel Rogers v Let- 
ford, 79 P2d 274. 102 Colo 284 

7. US —Stanislaus County v San 
Joaquin & King’s River Canal & 
Irrigation Co, Gal, 24 S Ct 241, 
192 US 201, 48 LEd 406 
67 C J p 1414 note 17 

8 Cal —^Wllliard v Glenn-Colusa 
Irr Dist, 258 P 969, 201 Cal 726 

9. Cal —^Ashley v Railroad Com¬ 
mission of State of California, 204 
P 826, 188 Col 234. 

10 Tex —McHenry v Bankers’ 
Trust Co, CivApp, 206 SW 560. 
error dismissed 41 S Ct 321, 255 
U S 559, 65 LEd 785 

11- Ariz—Olsen v Union Canal & 
Irrigation Co, 119 P 2d 669, 68 
Anz 306 

Cal —Rutherford v. Oroville-Wyan¬ 
dotte Irr. Dist, 22 P 2d 606, 218 
Cal. 242 

Wyo —State v. Laramie Rivers Co , 
136 P2d 487, 69 Wyo 9 
67 C J. p 1414 note 24 
Bates held not unreasonable 
Cal.—^Miller v. Railroad Commission, 


70 P 2d 164, 9 Cal 2d 190, 112 A L R 
221 

Inability to pay immaterial 

Neither courts nor railroad com¬ 
mission is authorized to fix or ap¬ 
prove rates to be charged by util¬ 
ity for water for irrigation purposes 
which would confiscate property of 
utility, notwithstanding inability of 
user to pay reasonable rates 
Cal —Miller v Railroad Commission, 
supia 

12. Tex—Combs v United Irr Co, 
CivApp, 110 SW2d 1167, error 
dismissed 

67 C J p 1415 note 26 
Rates and rate making generally see 
Public Utilities §§ 13-26 
Elements of rate base 

(1) In determining rate base for 
carrying charge for water conveyed 
to consumers by ditch company, find¬ 
ing of the present value of ditch 
company’s investment in construc¬ 
tion, physical property, and right of 
way was properly included 

Colo—Board of Com’rs of Jefferson 
County V Rocky Mountain Water 
Co, 79 P2d 373, 102 Colo 361 
67 C J p 1416 note 26 [a] 

(2) The value of the water rights 
should not be included 

Colo—Board of Com'rs of Jefferson 
County V Rocky Mountain Water 
Co, supra. 

(3) Minimum maintenance and op¬ 
erating expenses which must be pro¬ 
vided by the rate fixed in order that 
the rate be not confiscatory must be 
found. 


Colo—Board of Com’rs of Jefferson 
County V Rocky Mountain Water 
Co , supra 

(4) Other elements see 67 CJ p 
1415 note 26 [b] 

13. Cal —^Miller v Railroad Com¬ 
mission, 70 P2d 164, 9 Cal 2d 190, 
112 A LR 221 

Colo—Board of Com’rs of Jefferson 
County V Rocky Mountain Water 
Co, 79 P2d 373, 102 Colo 351 
67 C J p 1416 note 27 
Bate held confiscatory 
U S —Kem Island Canal Co v Rail¬ 
road Commission of California, D 
CCal, 12 F Supp. 848 
Matters considered In determining 
reasonable return 

In determining reasonable return 
on rate base for carrying charge for 
water conveyed to consumers by 
ditch company, the effect of the use 
of the water on the land and the val¬ 
ue of the water rights was proper 
foi the court’s consideration, since 
ditch company was entitled to a 
rate of return that would make its 
securities valuable and as desirable 
to the investor in securities as the 
land is desirable for one who intends 
to engage in agricultural pursuits 
Colo—^Board of Com’rs of JefLerson 
County V Rocky Mountain Water 
Co, 79 P2d 373, 102 Colo 351 

14. Idaho—Green v Jones, 126 P 
1051, 22 Idaho 560 

15. Idaho—Green v Jones, supia. 

116. IdaJio —Green v Jones, supra. 


4-25 



94 C.J.S, 


§ 363 WATERS 


on reason and justice can properly exist.i'^ In 
fixing rates to be charged for water furnished for 
irrigation the public rate fixing body may act so 
as to remove any unfair discrimination which may 
exist as between contracting consumers and noncon¬ 
tracting consumers 

(S) Proceedings for Relief against Unrea¬ 
sonable Rates 

An action nriety be maintained by either a consumer 
or a distributor to obtain relief from unreasonable rates 
or charges. 

An action to obtain relief from unreasonable rates 
or charges may be brought by either a distribu¬ 
tor or consumer of water supplied for irrigation, 
who is affected by such rate Under the rule 
obtaining in some jurisdictions that a party claim¬ 
ing rates fixed by a public rate fixing body to be 
unreasonable may apply to such body for a re¬ 
examination of such rates, it has been held that re¬ 
sort must be had to such means of securing relief 
from the enforcement of such rates before any de¬ 
termination as to their reasonableness can be made 
by a court A court may set aside such rates and 
order the regulatory body to fix rates which are 
reasonable and are allowed by law when a regula¬ 
tory board or commission has arbitrarily and with¬ 
out the exercise of judgment fixed rates to be 
charged for water for irrigation,^! or has fixed 
rates which are found to be unreasonable,22 the 
court having the power to determine the reason¬ 
ableness and justness of rates according to its own 

17. Cal—^Henderson v Oroville-Wy¬ 
andotte Irr Diat, 2 P 2d 803. 213 
Cal 514 

67 C J p 1416 note 32 
18 Cal—Sutter Butte Canal Co v 
Bailroad Commission of California, 

259 P 937, 202 Cal 179, affirmed 49 
set 326. 279 US 125. 73 LEd 
637 

19. Tex—^Kohler v United Irr Co. 

Civ App , 222 S W 337 

67 C J p 1416 note 34 

20. U S —Osborne v San Diego 
Land & Town Co, Cal, 20 S Ct 
860, 178 US 22, 44 LEd 961 

Cal—San Joaquin & Kings River Ca¬ 
nal & Irrigation Co v Stanislaus 
County, 99 P 365. 155 Cal 21 

21. Cal —Spring Valley Water- 

Works V San Francisco, 22 P, 910, 

1046, 82 Cal 286, 16 Am S B 116, 

6 LR A 756 

22. XT S —^Kern Island Canal Co v 
Railroad Commission of California, 

DC Cal, 12 FSupp 848 

67 C J p 1410 note 39 

23. Tex—-American Rio Grande 

Land & Irrigation Co v Karle, Civ 
App, 237 S.W 358 


independent judgment as to both law and facts,23 
but the court has no power to fix other rates itself 24 
The established rate is binding on all persons affect¬ 
ed by It until annulled by some proper court on di¬ 
rect attack in an appropriate proceeding,25 and it is 
not subject to collateral attack 26 Failure of a dis¬ 
tributor to offer evidence as to the value of its wa¬ 
ter rights before the public rate fixing body does 
not estop It to assert that the value of such rights 
was not taken into account m fixing the rate 27 

The enforcement of unreasonable rates may be 
enjoined,28 and a temporary injunction may be 
issued to restrain the enforcement of the establish¬ 
ed rates pending determination of the suit 29 In 
an action by a consumer for a determination of the 
rate which he shall pay for water for irrigation, 
he IS not entitled to an injunction pendente lite 
to restrain the shutting off of his water supply 
pending determination of the action, where the 
distributor is willing to furnish water at the rate 
established for service to the public generally, and 
the consumer's damage, if any, can be accurately 
measured by any overcharge which he may pay 
for water 20 

Where a court has adjudged a rate fixed by a 
public rate fixing body to be unreasonable and void, 
such body cannot repudiate the order of the court 
by again establishing an identical rate, based on 
the same evidence,2! but the rate fixing body may 
take into consideration in determining a rate evi¬ 
dence taken at former hearings before such body 32 

Co V Pouppirt, 108 P 23, 47 Colo 
490 

McCracken v Montezuma Water 
& Land Co , 137 P 903, 25 Colo App 
280 

67 C J p 1417 note 43 
27. U S —San Joaquin & Kings Riv¬ 
er Canal & Irrigation Co v Stan¬ 
islaus County, Cal, 34 S Ct 652, 
233 US 454, 58 LEd 1041 
28 DC—^Fox V Ickes. 137 P 2d 30, 
78 US App DC 84, certiorari de¬ 
nied 64 set 204, 320 US 792, 88 
LEd 477, Ickes v Park, 64 S 
Ct 204, 320 US 792, 88 LEd 477. 
and Ickes v Eder, 64 S Ct 204, 
320 US 792. 88 LEd 477. 

Tex —American Rio Grande 
Land & Irrigation Co, v Karle, Civ 
App, 237 SW 358 

30. Cal—^Pellissier v Whittier Wa¬ 
ter Co, 209 P 593, 69 Cal App 1. 

31. Colo—Montezuma Water & 
Land Co v McCracken, 163 P 286, 
62 Colo 394 

67 C J p 1417 note 46 

32. Nev—Steamboat Canal Co v. 
Garson, 185 P. 801, 1119, 43 Nev, 
298 

67 C J p 1417 note 47. 


Junsdiction held solely in supreme 
court under statute 

Cal—^Wallace Ranch Water Co v 
Foothill Ditch Co, 53 P 2d 929, 5 
Cal 2d 103 

Foothill Ditch Co v Wallace 
Ranch Water Co, 78 P 2d 215, 25 
Cal App 2d 555, appeal dismissed 
Wallace Ranch Water Co v Foot¬ 
hill Ditch Co, 69 set 54, 305 U 
S 664, 83 LEd 431 

Fmdings or adjudications held con. 
elusive 

Cal —Foothill Ditch Co v Wallace 
Ranch Water Co, 78 P 2d 215, 25 
Cal App 2d 555, appeal dismissed 
Wallace Ranch Water Co v Foot¬ 
hill Ditch Co, 59 set 64, 305 U 
S 664, 83 LEd 431 

Colo—^Northern Colorado Irr Co v 
Board of Com'rs of Arapahoe Coun¬ 
ty, 38 P2d 889 , 95 Colo 655 

24. U S —^Kem Island Canal Co v 
Railroad Commission of California, 
DC Cal, 12 FSupp 848 

67 C J p 1417 note 41 

25. Colo—McCracken v Montezuma 
Water & Land Co, 137 P 903, 26 
Colo App 280 

26. Colo—Northern Colorado Irr 

426 
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Review of orders of rate fixing body. A court 
will not set aside orders of a public rate fixing body 
in matters over which it has jurisdiction because 
of errors in the admission or rejection of evidence, 
where the error does not amount to the entire ex¬ 
clusion of evidence otherwise admissible, touching 
a matter in issue 33 In a jurisdiction where the 
scope of the wnt of certiorari extends only to re¬ 
view the judicial action of an inferior tribunal, 
board, or officer, done in excess of its jurisdiction, 
it has been held not to extend to review an order 
of a rate fixing body establishing a rate for water 
furnished for irrigation 34 Under some statutes 
the court has no authority to receive evidence on 
any issue but is required to hear the cause on the 
record of the commission as certified to it,35 and 
where no claim is made that an implied finding of 
the commission is not supported by the record, the 
court must conclude that the commission regular¬ 
ly pursued its authority 36 

c. Payment and Collection 

(1) In general 

(2) Right of distributor to refuse sup¬ 

ply for nonpayment 

(3) Lien for rates and charges on land 

or crops 

(4) Actions to recover charges 

(5) Actions to recover excess charges 

paid 

(1) In General 

An owner op appropnator of an irrigation system 
may collect from a consumer for the supply of water 
and fees for the maintenance of the system as provided 
by statute or contract, and where no rale or charge has 
been determined, the distributor is entitled to be paid 
the reasonable value of the services rendered. 

33« Cal—Brewer v Railroad Com¬ 
mission of California, 210 P 511, 

190 Cal 60, error dismissed 45 S Ct 
124, 266 ITS 641, 69 LEd. 483 
67 C J p 1417 note 49. 

34. Nev —Degiovanni v. Public Serv¬ 
ice Commission of Nevada, 197 P 
582, 49 Nev 74 

67 C J p 1417 note 51 

35. Cal —Miller v Railroad Com¬ 
mission, 70 P 2d 164, 9 Cal 2d 190, 

112 ALR 221. 

33. Cal —Miller v. Railroad Commis¬ 
sion, supra 

37. Idaho —^Marysville Development 
Co V. Marotz, 258 P. 180, 44 Idaho 
469 

38 Tex—Chapman v American Rio 
G-rande Land & Irrigation Co, Civ 
App, 271 SW 392 
67 C J p 1418 note 55 
39. Idaho—Gedney v Snake River 


Generally, a consumer is not required to pay 
for water rights for lands not susceptible of irriga¬ 
tion from the distributor’s system, 37 but where a 
consumer has contracted to pay a minimum sum 
for each acre of land owned by him, he cannot 
avoid payment in part because some of his land 
IS not capable of being irrigated 38 An owner or 
operator of an irrigation system may collect mainte¬ 
nance fees from the consumers for the construction 
and maintenance of the irrigation system, as provid¬ 
ed by statute33 or contract between the parties 
Where a distributor has accepted payment in ad¬ 
vance for water to be furnished a consumer, the 
consumer has a right to receive the amount of water 
for which he has paid It is generally held that 
a consumer is not liable to pay for irrigation water 
which he does not receive,^^ even though the con¬ 
tract for water provides that the distributor shall 
not be responsible for a deficiency of water due to 
specified causes ^3 Where a contract for water 
nghts provides for deferred payments on the ful¬ 
fillment by the distributor of certain conditions, a 
receiver of the distributor cannot collect such de¬ 
ferred payments which have been paid into court 
until the terms of the contiact are complied with,^^ 
and a contract holder who has paid any part of such 
deferred payments to a receiver of the distributor 
under older of court is entitled to a credit on his 
contract for the amount so paid ^5 

A consumer cannot avoid liability to pay for 
water which has been supplied to him under con¬ 
tract by a sale of his land,^^ or by a failure to con¬ 
struct a ditch agreed to be constaicted by him,47 
or by showing that the distributor’s ditch has been 
negligently and unskillfully constructed^ 8 qi- that 
the land failed to produce as much revenue as the 
amount of the rate fixed by the contract,^3 ^or 

42. Wyo —McHale v Goshen Ditch 
Co. 52 P2a 678, 49 Wyo 100 

67 C J p 1418 note 63 

43. Cal —Madera Canal & Irrigation 
Co V K Arakelian, Inc, 284 P 
971, 103 Cal App 592 

44. Idaho—Childs v Neitzel, 141 P 
77, 26 Idaho 116 

45. Idaho—Childs v Neitzel, supra 

46. Tex —Bennett v. Rio Grande Ca¬ 
nal Co , Civ App , 182 S W 713 

47. Cal—^Fresno Canal & Irrigation 
Co V. Dunbar, 22 P 276, 80 Cal 
530 

48. Cal —^Fresno Canal & Irrigation 
Co V Dunbar, supra. 

Tex—Combs v United In Co. 
Civ App , 110 S W 2d 1157, ei ror dis¬ 
missed 


Irr Dist, 104 P 2d 909, 61 Idaho 
605 

Neb—Laier V South Side Irr Co, 266 
N W 428, 130 Neb 713 
Costs as proportionate to benefits 
Where an irrigation system has 
been completed, the cost of mainte¬ 
nance and operation mwst be spread 
on all the lands of the irrigation dis¬ 
trict and must be proportionate to 
benefits received by such lands grow¬ 
ing out of maintenance and opera¬ 
tions of the irrigation system 
Idaho—Gedney v Snake River Irr 
Dist, 104 P2d 909, 61 Idaho 606 

40. Utah —^Big Cottonwood Tanner 
Ditch Co V Kay, 167 P 2d 795, 108 
Utah 110 

67 C J p 1418 note 67 

41. Tex —Cameron County Water 
Improvement Dist No 1 v Daniels, 
Civ App, 269 SW 1066 

67 C J. p 1418 note 62 
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does breach of the distributor’s covenant to fur¬ 
nish water excuse nonpayment for water received 
by the consumer.®^ Where no rate or charge has 
been determined for water supplied for irrigation 
purposes, either by public authority or by private 
contract, the distributor is entitled to be paid the 
reasonable value of the services rendered Where 
there is no contract for a supply of water, a land- 
owner IS not liable for water furnished without 
his knowledge or consent One who receives no 
supply of water for irrigation directly from a dis¬ 
tributor, but who uses for the irrigation of his 
lands waste water flowing onto his lands from the 
lands of adjacent consumers, cannot be made to 
pay the distributor for the use of such water 
Landowners who are consumers of water fur¬ 
nished by an irrigation company and who are bene- 
ficianes under a trust deed executed by the com¬ 
pany do not abandon their rights by nonpayment 
of water charges 

Subsequent purchaser of land A covenant in a 
contract for a supply of water or in a deed of a 
water right that the consumer will pay a stipulated 
contract price or rental for the use of such water, 
and which may provide that such agreement to 
pay shall bind the land, does not make a subsequent 
purchaser of the land personally liable for such 
payment, although as shoivn infra subdivision c 
(3) of this section the rates or charges for water 
furnished may be made a hen on the land for the 
irrigation of which the water is furnished ivhen so 


provided In the contract for water. 

(2) Right of Distributor to Refuse Supply 
for Nonpayment 

A consumer's supply of water may be withheld by 
the distributor for default m payment of current rates 
or charges, but the mere failure to pay in the amount 
and at the times stipulated does not work an abandon¬ 
ment of the consumer’s water right. 

A distributor may withhold a supply of water 
from a consumer until payment of current rates or 
charges has been made in accordance with the pro¬ 
visions of statute or contract,®® or until reasonable 
security has been given for such payment,® 7 and a 
consumer may be enjoined from using water until 
such payment is made,®® but the mere failure to 
pay rates or charges in the amount and at the times 
stipulated has been held not to work an abandon¬ 
ment or forfeiture of a consumer’s water right,®^^ 
and where the covenants of the distributor to furnish 
water and of the consumer to pay for it are separate 
and independent, the breach by the consumer of 
his covenant does not excuse the distributor for a 
failure to furnish water.®^ So where a good faith 
controversy and protracted litigation existed as to 
the interpretation of the contract, it would be in¬ 
equitable to require payment of past-due mainte¬ 
nance charges as a condition precedent to the de¬ 
livery of water A distributor may withhold the 
delivery of water for nonpajnnent of charges past 
due, after giving due notice that the supply will be 
shut off unless arrears are paid up.®2 Where the 


50. Cal —^Kaupke v Lemoore Canal 
& Iingation Co, 67 P 2d 407, 20 
Cal App 2d 554 

67 C J p 1409 note 73 

51. Cal—Foothill Ditch Co \ Wal¬ 
lace Ranch Water Co, 78 P 2d 215, 
25 Cal App 2d 555, appeal dismissed 
Wallace Ranch Water Co \ Foot¬ 
hill Ditch Co, 59 set 54. 305 US 
664, 83 LEd 431 

67 C J p 1418 note 70 
Pro rata share of upkeep 
Colo—Johnston v Wanamaker Ditch 
Co, 38 P2d 907, 95 Colo 551 

52. Tex —Beaumont Irrigating- Co v 
Ellison, Civ App, 260 SW 245 

67 C J p 1418 note 71 

53. Idaho —^Milner Low Lift Irr 
Dist V Bagen, 286 P, 608, 49 Idaho 
184 

54. US —^Adamson v Black Rock 
Power & Irrigation Co , CCA 
Wash, 297 P, 905, certiorari denied 
46 set 196, 266 US 630, 69 LEd 
477, and appeal dismissed 45 S Ct 
196, 266 US 592, 69 LEd 458 

67 0J p 1419 note 73 

Neb —Paught v Platte Val Pub¬ 
lic Power & Irr Dist, 51 N W 2d 
^63, 156 Neb 141. 


Or—Cabell v Federal Land Bank of 
Spokane, 144 P 2d 297, 173 Or 11 
Wash—Model Water & Light Co v 
Dickson, 24 P 2d 422, 174 Wash 
164, adhered to 28 P 2d 1119, 174 
Wash 164 

Wyo—Lingle Water Users’ Ass’n v 
Occidental Building & Loan Ass’n, 
297 P 385. 43 Wyo 41 
67 C J p 1418 notes 58-61 
Contract as one not running with the 
land see supra subdivision a of 
this section 

56. Idaho—Reynolds v North Side 
Canal Co, 2X3 P 344, 36 Idaho 622 
Wash —State v Pasco Reclamation 
Co, 156 P 834, 90 Wash 606 
57- Idaho—Reynolds v North Side 
Canal Co, 213 P 344, 36 Idaho 622 
53. Neb—^Dundy County Irr Co v 
Morns, 185 NW 350, 107 Neb 64 

53. Cal —^Henck v Lake Hemet Wa¬ 
ter Co, 69 P2d 849, 9 Cal 2d 136 
67 C J. p 1419 note 77 
Time held not of essence under a 
water contract providing for the de¬ 
livery of water for use on specified 
premises and for the payment of an¬ 
nual dues as a condition precedent to 
the right to receive water. 
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Cal—Henck v Lake Hemet Water 
Co , supra 

Nonpayment held excusable when 
induced by the water company's con¬ 
duct in giving notice of the amount 
due in preceding years and omitting 
it in the year in question 
Cal—Henck v. Lake Hemet Water 
Co , supra 

60. Cal—Fresno Canal & Irr Co v. 
Perrin, 149 P 805, 170 Cal 411 

61. Neb —Laier v. South Side Irr, 
Co, 266 NW 428, 130 Neb 713 

62. Pa—Pennsylvania Water Co v 
McDonald, 179 A 874, 119 Pa.Super 
99 

67 C J p 1419 note 78 
Notice showing Intent not to cancel 
contract 

Notice sent out by water company 
to customer advising that water bill 
was past due, that thirty-day credit 
period had expired, but that credit 
period had been extended forty-eight 
hours after which water would be 
turned off and charge of one dollar 
made for turning it on again, Indicat¬ 
ed on its face that water company did 
not intend to cancel contract to fur¬ 
nish water. 
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consumer claims an absolute right to take water be¬ 
yond the control of the distributor, and without 
making payment therefor, the distributor may cut 
oft the supply A distributor may shut off the 
water for nonpayment even though he has another 
remedy to enforce payment,64 but it has been held 
that, where a remedy is specifically provided by stat¬ 
ute for the enforcement of payment, a distributor 
may not refuse to furnish water as a method of 
enforcement,^^ nor may he declare a forfeiture of 
the water contract and all pa)mients theretofore 
made 6® Under a statute imposing a criminal pen¬ 
alty for the taking of water by a consumer in de¬ 
fault of payment and contrary to the orders of the 
distributor, it has been held that the distributor is 
confined to the remedy given by the statute 
Where a consumer has defaulted in payment of 
rental for water for irrigation, and the distributor 
delivers water and accepts payment for years sub¬ 
sequent to those during which the defaults occurred, 
such acts operate as a waiver of the distributor’s 
right to insist on a forfeiture of the consumer’s right 
to receive water 6^ 

(3) Lien for Rates and Charges on Land or 
Crops 

Pursuant to contract or statute, rates for water may 
be made a lien on the land for the irrigation of which 
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such water fs supplied which may be enforced against 
subsequent purchasers of the land with notice. 

The rates or charges for water furnished by a 
distributor to a consumer for irrigation purposes 
may be made a hen on the land for the irrigation 
of which the water is furnished and delivered, or on 
the crops grown on such land, when so provided 
in the contract for water,®^ or under the provisions 
of statutes,'^® which hen may be enforced against 
subsequent purchasers of the land with notice there¬ 
of, either actual or constructive,and, where the 
distributor has complied with its part of the contract, 
a hen may be enforced against such subsequent pur¬ 
chaser even though he does not use the water 
It has been held that a lien for rental of a water 
right of limited duration may be enforced against 
a tenant of the land supplied, who has contracted 
for such water right.^S 

Where it is provided by statute that a distributor 
shall have a preference hen on the crops for which 
the water is furnished, such hen has been held to be 
superior to the hen of a landlord for unpaid rent,'^^ 
or to a mortgage hen on a crop 

Where there is a contract for water, a lien for 
rates or charges cannot be enforced where water has 
not been delivered under the terms of the contract 
Where a statute allowing a lien is held to con¬ 
template a contract, it has been held that no lien 


Pa—Pennsylvania Water Co v Mc¬ 
Donald, supra 

63 Cal—^Fuller V Azusa Irr Co, 71 
P 98, 138 Cal 204 

64. Wash—State v Pasco Reclama¬ 
tion Co, 156 P 834, 90 Wash 606 

67 C J p 1419 note 80 

65. Idaho—Reynolds v North Side 
Canal Co, 213 P 344, 36 Idaho 322 

67 C J p 1419 note 81 

66. Idaho—Rogers v Thomas, 226 
P 165, 38 Idaho 802 

<67- NM—La Mesa Community 
Ditch V. Appelzoeller, 140 P 1051, 
19 NM 75 

68, Colo—Kimball v. Northern Col¬ 
orado Irr Co, 94 P. 333, 42 Colo 
412 

69. Neb—Oorpns Juris cited in Un¬ 
ion Cent Life Ins Co v Cover, 
289 NW 331. 335, 137 Neb 260 

Tex —Combs v United Irr. Co , Civ 
App, 110 S W 2d 1167, error dis¬ 
missed 

67 C J p 1419 note 87 
XraoLeriiaffe used most Jye definite 
and must by its terms be a direct 
declaration that such a lien is creat¬ 
ed in order to create a lien by con¬ 
tract 

Neb —^Umon Cent Life Ins Co v 
Cover, 283 KW tSU 137 Neb. 260 


Xiand rendered TULsnitahle for irriga¬ 
tion 

Where land previously sub 3 ect to 
lien for water charges under con¬ 
tract for purchase of perpetual right 
to use water for irrigation became 
flooded and unsuitable for irrigation, 
partly due to seepage from irrigation 
ditch which made duck pond, that 
landowners derived revenue through 
leasing of pond for hunting purposes 
did not authorize subsequent enforce¬ 
ment of lien 

Or—Cabell v Federal Land Bank of 
Spokane, 144 P 2d 297, 173 Or 11. 

Description held not snfiLclent to es- 
tahUsh lien 

Or—Cabell v Federal Land Bank of 
Spokane, supra 

70. U S —^Fans v Blame County Inv 
Co , D C Idaho, 3 F Supp 381 
Mont—Orchard Homes Ditch Co v 
Snavely, 169 P2d 521, 117 Mont 
484. 

Neb —Union Cent Life Ins Co v 
Cover, 289 NW 331, 137 Neb 260 
Wyo —Ohio Oil Co v Wyoming 
Agency, 179 P2d 773, 63 Wyo 187 
67 C J p 1420 note 88 

Where mineral fee had been sever¬ 
ed from surface estate, irrigation as¬ 
sessment against owner of surface 
estate did not attach to the mineral 
fee, and purchaser at sheriff's sale 
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pursuant to action to foreclose lien 
of irrigation assessment on surface 
estate acquired no title in the miner¬ 
al fee 

Wyo —Ohio Oil Co v Wyoming 
Agency, supra 

71- Mont —Orchard Homes Ditch Co 
V Snavely, 159 P 2d 521, 117 Mont 
484 

Or—Corpus Juris cited m Cabell v 
Federal Land Bank of Spokane, 144 
P2d 297, 302, 173 Or 11 
Tex —Combs v. United Irr Co , Civ 
App, 110 SW2d 1157, error dis¬ 
missed 

67 C J p 1420 note 89 

72- Cal —^Fresno Canal & Irrigation 
Co V. Rowell, 22 P. 63, 80 Cal 114, 
13 Am S R 112 

73. Tex —Dunbar v Texas Irr Co , 
Civ App , 195 S W 614. 

67 C J p 1420 note 91 

74. Tex—Texas Bank & Trust Co 
of Beaumont v Smith, 192 S W 
533, 108 Tex 265, 2 ALR 771 

67 C J p 1420 note 92. 

75. Tex—Texas Bank & Trust Co 
of Beaumont v Smith, supra. 

Texas Bank & Trust Co of Beau¬ 
mont V Smith, Civ App , 195 S W 
617 

76. Wash—Black v. Baker, 219 P. 
i 59, 126 Wash 604 
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can be enforced where no such contract exists 
Where the distributor has failed to perform its 
contract to furnish a specified quantity of water, but 
has furnished a substantial quantity of water, which 
has been accepted and used by the consumer, al¬ 
though such quantity was insufficient for the prop¬ 
er irrigation of the land, a hen may be enforced for 
the fraction of the contract price represented by the 
water furnished,'^^ and where a foreclosure of a 
lien for less than the full contract price is allowed, 
the amount for which a hen is allowed will bear 
interest at the rate specified in the contract *^9 It 
has been held, however, that a court of equity will 
not enforce a hen for water furnished for irrigating 
purposes, where the water furnished was of no 
benefit to the land, because the supply was inade¬ 
quate 


Lien under Carey Act Reclamation Project. 
Where hens against land or water rights are au¬ 
thorized by federal statute to be created by a 
state for the actual cost of reclamation under an ir¬ 
rigation project, and are provided for by state stat¬ 
utes enacted in conjunction therewith, any company 
which has constructed an irrigation system and sold 
water rights,si or which is furnishing water for the 
irrigation of land, in accordance with the stat- 
utes,S2 has a hen on the land or water rights for 
the charges fixed for such service, it being for the 
state to determine the amounts for which such hens 


will attach S3 Where it is provided by statute that 
the hen of the distributor of water for irrigation 
shall be prior to any other hens on the land, it has 
been held that the hen of an irrigation construction 
company for the expense of constructing the system 
IS superior to a hen for assessments made by an 
operating company for the expense of maintaining 
and operating the system 84 Where deferred pay¬ 
ments for water to be furnished through an irriga¬ 
tion system not completed at the time of the contract 
are made a hen on the land to be supplied, the hen 
does not attach until the water has been made per¬ 
manently available for the irrigation of the land 85 

Foreclosure of hen. Actions to foreclose hens for 
rates or charges for water furnished for irrigation 
are governed by the usual rules applicable to other 
civil actions 86 Where a hen for rates and charges 
IS provided by statute, it is held that the remedy 
provided by the statute for foreclosure of the hen 
for the payment of such charges is exclusive 87 In 
an action to foreclose a lien for water furnished 
a tract of land, plaintiff has a right to rely on the 
record title to the land 88 

(4) Actions to Recover Charges 

A distributor may recover rents or charges for water 
either by common-law remedy or as provided by statute 

Distributors of water for irrigation purposes may 
recover the rents or charges therefor either under 
an appropriate common-law remedy,89 or under such 


77 Lfa—^Haas v Ardom, App , 146 
So 388 

67 C J p 1420 note 95 
Intent of contract 

Where water service contract re¬ 
vealed intent that lien could only be 
imposed upon water-stocked land, and 
stock purchase contract which was 
only basis for water-stocking' the 
land was void, lien for payment of ir¬ 
rigation water was properly denied 
Cal—^Western Canal Co v McRae, 97 
P2d 1031, 36 Cal App 2d 419 

78. IT S —Twin Falls Oakley Land & 
Water Co v Martens, CCAIdaho, 
271 F 428, certiorari denied 42 S 
Ct 49, 267 US 637, 66 L Ed 410 

79. U S —Glavin v Commonwealth 
Trust Co of Pittsburgh, CCA Ida¬ 
ho, 295 F 103, appeal dismissed 46 
set 204, 270 US 664, 70 LEd 
788 

80. Wash —Pasco Fruit Lands Co 

V Timmermann, 152 P 676, 88 

Wash 112 

81- Idaho —^Adams v Twin Falls- 
Oakley Land & Water Co, 161 P 
322, 29 Idaho 357 

82- Idaho—Idaho Irr Co v Lincoln 
Co-nty, 152 P 1058, 28 Idaho 98 

83- Idaho —Idaho Irr Co v Pew, 

141 P 1099, 26 Idaho 272 j 


84 US —^Brown v, Portneuf-Marsh 
Valley Irr Co , C C A Idaho, 6 F 2d 
895, certiorari denied 46 S Ct 204, 
270 US 637, 70 LEd 773, affirmed 
47 set 692, 274 US 630, 71 LEd 
1243 

85 Idaho —Childs v Neitzel, 141 P 
77, 26 Idaho 116 

88. Cal —Consolidated Irr List v 
Crawshaw, 20 P 2d 119, 130 Cal 
App 455, followed in 20 P 2d 122, 
130 Cal App 463 
67 C J p 1420 note 8 
Juris dicliioix 

Court in which water company 
brought suit for delinquent water 
charges and foreclosure of hens 
therefor against landowners, not pro¬ 
testing against nor repudiating or 
disputing bills for such charges or 
seeking relief from railroad commis¬ 
sion, acquired jurisdiction of defend¬ 
ants’ persons 

Cal —^Happy Valley Water Co v 
Thornton, 34 P 2d 991, 1 Cal 2d 325 
Evidence held sufficieiit 

To establish that land was no long¬ 
er subject to lien 

Or—Cabell v Federal Land Bank of 
Spokane. 144 P 2d 297, 173 Or 11 
Judgment 

Declaration in judgment that lien 
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was prior to rights and interests of 
all defendants and that purchaser 
would acquire all rights and interests 
of defendants meant only that de¬ 
fendants had no right or interest in 
the land subject to the lien that was 
being foreclosed 

Wyo —Ohio Oil Co v Wyoming 
Agency, 179 P 2d 773, 63 Wyo 187 

87. Idaho—Rogers v. Thomas, 226 
P 165, 38 Idaho 802 

67 C J p 1421 note 9 

88. Tex—Ball v Rio Grande Canal 
Co, Civ App, 256 SW 678 

67 C J p 1421 note 10 

89. Tex—South Tex Water Co v 
Bien, Civ App , 247 S W 2d 268, er¬ 
ror refused no reversible error 

67 C J p 1421 note 12 
Waiver 

A ditch company*s waiver, if any, 
of rights under earlier orders of the 
railroad commission, was not con¬ 
trolling in action to recover from 
consumer for services rendered in di¬ 
verting watei on basis of a later or¬ 
der fixing rates to be charged by com¬ 
pany 

Cal —^Foothill Ditch Co v Wallace 
Ranch Water Co, 78 P 2d 215, M 
Cal App 2d 655, appeal dismissed 
Wallace Ranch Water Co. v. Foot- 
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remedy as may be provided by statute A distribu¬ 
tor of water for irrigation purposes, in order to re¬ 
cover the contract rental for such water, must show 
that the consumer entered into the contract sued 
on,^^ and that the distributor rendered the services 
under the contract for which it demands compensa¬ 
tion ,^2 and a pro tanto recovery cannot be had for 
a partial performance by the distributor, where the 
benefit of such performance to the consumer cannot 
be determined,® 2 or where the contract to furnish 
a supply of water was entire and not severable,®^ 
but a pro tanto recovery can be had where the dis¬ 
tributor has furnished a substantial quantity of 
water, which the consumer has accepted, although 
the amount furnished was less than the amount 
specified in the contract The fact that a dis¬ 
tributor has disabled itself from performing its 
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contract to furnish water by a sale of its irrigation 
system does not prevent a recovery pro tanto in 
equity for services performed up to the time of the 
sale ®6 

Defenses to actions to recover rates and charges 
for water furnished for irrigation are governed by 
the usual rules applicable to other civil actions 

(5) Actions to Recover Excess Charges Paid 

A consumer may recover excess charges paid in a 
proper case 

A consumer of water for irrigation purposes who 
pays excess charges under duress,®* or under pro¬ 
test or other circumstances not amounting to ac¬ 
quiescence,®® may recover such payments to the 
extent that they exceed the amount rightfully due 
the distributor. 


F LIABILITIES AND INJURIES INCIDENT TO SUPPLY AND USE 


§ 364 . Civil Liability 

In the absence of a statute imposing liability on 
them, distributors are not liable for injuries resulting 
from the negligent acts of their officers or agents, but 
they are not exempt from liability for their torts com¬ 


mitted while performing the functions for which they 
have been organized. 

On the theory that incorporated distributors of 
waters for irrigation purposes are public corpora- 


hill Ditch Co, S Ct 64. 305 U 
S 664, 83 LrEd 431 

Btifden of proof 

Irrigation company asserting in¬ 
debtedness of farmer for water fur¬ 
nished on theory either of quantum 
meruit or conversion had the burden 
of showing that it supplied the wa¬ 
ter in question, that farmer used 
such water, and the value of the 
water used, 

Tex—South Tex Water Co v Bien, 
CivApp, 247 SW2d 268, error re¬ 
fused no reversible error 

Svideuce held sufflciexLt 

(1) To sustain judgment for plain¬ 
tiff 

Utah—^Big Cottonwood Tanner Ditch 
Co V Kay, 157 P 2d 795, 108 Utah 
110 

(2) To show failure of considera¬ 
tion 

Neb—Elmcreek Ditch Co v St John, 
255 NW 16, 127 Neb 253. 

SvideiLoe held insufOLcieoit 

(1) To present issue for jury 

Tex—South Tex Water Co v Bien, 
CivApp, 247 S W 2d 268, error re¬ 
fused no reversible error 

(2) To defeat judgment for plain¬ 
tiff 

Pa—Pennsylvania Water Co v Mc¬ 
Donald, 179 A 874, 119 Pa Super 
99 

Tlndlng held aot la error 

Utah,—Big Cottonwood Tanner Ditch 


Co V Kay, 167 P 2d 795, 108 Utah 
110 

90. Idaho—Blame County Canal Co 
V Hansen, 292 P 240, 49 Idaho 
649 

67 C J p 1421 note 13 
Parties 

In action involving power of Secre¬ 
tary of Interior to charge plaintiff 
water users for such water as they 
might be entitled to receive without 
violating rights of other water users, 
issue of priority of water users WT.th 
respect to each other could not be de¬ 
cided because other users were in¬ 
dispensable parties 
DC—Fox V Ickes, 137 F 2d 30, 78 
U S App D C 84, certiorari denied 
64 set 204, 320 US 792, 88 L Ed 
477, Ickes v Park, 64 S Ct 204, 
320 US 792, 88 LEd 477. and 
Ickes V Bder, 64 S Ct 204, 320 US 
792, 88 LEd 477 

Effect of user’s contract with third 
person 

Grantor of water and water rights 
to grantee with reservation of first 
preference to use of seven thousand 
five hundred acre feet of water im¬ 
pounded in grantee’s reservoir was 
liable to state engineer for assess¬ 
ments on water reserved, irrespective 
of any contract between grantor and 
grantee that grantee should pay as¬ 
sessments 

Utah—^Minersville Keservoir & Irri¬ 
gation Co V Kocky Ford Irr Co, 
61 P.2d 606, 90 Utah 283 
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91 La—^Houston River Canal Co. v 
Kopke, 31 So 156, 106 La 609 

92- Idaho —Marysville Development 
Co V Marotz, 289 P. 72, 49 Idaho 
480 

67 C J p 1422 note 15 

Evidence held to show wamt of serv¬ 
ice 

Tex—South Tex Water Co v Bien, 
CivApp, 247 SW2d 268, error re¬ 
fused no reversible error 

93- La—^Houston River Canal Co v 
Kopke, 31 So 166, 106 La 609. 

94. La—Louisiana State Rice Mill¬ 
ing Co V Gage, 7 La App 66 

Tex—Markham Irr Co v Brown, 
Com App, 292 SW 863 

95. U S —Twin Palls Oakley Land & 
Water Co v. Martens, CCA Idaho, 
271 P 428, certiorari denied 42 S. 
Ct 49, 257 US 637, 66 LEd 410 

96. Tex—^Ball v Rio Grande Canal 
Co, CivApp, 266 SW 678 

97. Cal —Imperial Water Co No 4 
V Meserve, 217 P 648, 62 Cal App 
593 

67 C J p 1422 note 20 

98. Idaho —Gess v. Nampa & Meridi¬ 
an Irr Dist, 192 P 474, 33 Idaho 
189 

67 C J p 1422 note 21. 

99. Ariz—Salt River Valley Canal 
Co V Nelssen, 85 P. 117, 10 Ariz 
9, 12 LRA,NS, 711, 16 Ann Cas. 
796. 
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tions and in supplying waters for irrigation are 
performing a governmental function, it has been 
held that, in the absence of a statute specifically im^ 
posing liability on them, they are not liable for in¬ 
juries resulting from the negligent acts of their 
officers or agents ^ On the other hand, there is au¬ 
thority to the effect that distributors are not exempt 
from liability for their torts committed while per¬ 
forming the functions for which they have been 
organized,^ In any event such distributors may be 
liable for the torts of their agents committed while 
the distributors are engaged in a propnetary, rather 
than an irrigation, enterprise ^ 

Effect of statutes authorizing suits by or against 
distributor Although liability for their negligence 
has been imposed on distnbutors of water for ir¬ 
rigation under a statute authorizing such distribu¬ 
tors to sue or be sued,^ there is authority for the 
proposition that such provisions in a statute do not 
affect the liability of the distributors.^ 


§ 365. — Liability for Injuries from Con¬ 
struction, Operation, and Mainte¬ 
nance of Works 
a. In general 
b Exemption 

c. Proximate cause 

d. Persons liable 

a. In G-eneral 

The owner of an irrigating ditch or canat, being bound 
to exercise reasonable care and prudence in the construc¬ 
tion and management thereof, is ordinarily liable in dam¬ 
ages for injuries resulting from the breaking, leakage, 
or overflow of such canal or ditch when caused by the 
want of the required care. 

The owner of an irrigating ditch or canal, being 
bound to exercise reasonable care and prudence 
in the construction and management thereof,6 is 
ordinarily liable m damages for injuries resulting 
from the breaking, leakage, or overflow of such 
canal or ditch when caused by the want of the re¬ 
quired care What that duty may require, how- 


1. Ariz—Taylor v Roosevelt Irr 
Dist, 232 P 2d 107, 72 Anz 160 

67 C J p 1422 note 26 
Character and status of irrigation 
districts generally see supra § 318 
Exemption, limitation, and extent of 
liability for 

Failure to supply water see infra 
5§ 366-367 

Injuries incident to construction, 
operation, or maintenance of sys¬ 
tem see infra § 365 

Irrigation and ditch companies as 
auasi-public corporations generally 
see supra § 347 

Liability of state for torts see States 
g§ 129-131 

Want of statutory exemption 

Fact that there are no constitution¬ 
al or statutory provisions granting 
municipalities or political subdivi¬ 
sions exemptions does not render the 
rule of the text inapplicable 
Anz—Taylor v Roosevelt Iir Dist, 
supra 

2. Tex —Hidalgo County Water Con¬ 
trol and Improvement Dist No 1 
v Peter, Com App , 37 S W 2d 133 

67 C J p 1422 note 27 

3. Idaho —Eldridge v Black Canyon 
Irr Dist, 43 P 2d 1052, 66 Idaho 
443 

67 C J p 1423 note 28 
Distribution of water when under¬ 
taken by irrigation district is a pro¬ 
prietary and not governmental func¬ 
tion. and district is liable for its neg¬ 
ligence in perfoiming such function 
Anz —Taylor v Roosevelt Irr Dist, 
226 P 2d 154, 71 Anz 254, opinion 
adhered to 232 P 2d 107, 73 Anz 
160 

Mont —^Newman v Bitter Root Irr 
Dist, 28 P2d 195, 96 Mont 521. 


4. Cal —Tormey v Anderson-Cotton- 
wood Irr Dist, 200 P. 814, 63 Cal 
App 659 

5. Tex —^Holderbaum v Hidalgo 

County Water Improvement Dist 
No 2, Civ App, 297 SW 865, af¬ 
firmed, Com App , 11 S W 2d 506 

67 CJ p 1423 note 30 

6. Anz—Taylor v Roosevelt Irr 
Dist, 226 P2d 164, 71 Anz 254. 
opinion adhered to 232 P 2d 107, 72 
Anz 160—Salt River Valley Wa¬ 
ter Users’ Ass’n v, Blake, 90 P 2d 
1004, 63 Anz 498—Salt River Val¬ 
ley Water Users’ Ass’n v. Arthur, 
74 P2d 582, 61 Anz 101—Salt Riv¬ 
er Valley Water Users* Ass'n v. 
Stewart 34 P 2d 400, 44 Anz 119 

Cal —Ketcham v Modesto Irr Dist, 
26 P2d 876, 136 Cal App 180 
Or—Kaylor v. Recla, 84 P 2d 496, 160 
Or 254 

Utah—Charvoz v Bonneville Iir 
Dist, 235 P2d 780, 120 Utah 780— 
Knight V. Utah Power & Light Co, 
209 P2a 221, 116 Utah 195 
67 C J p 1423 note 31 
Injunction to restrain injury see in¬ 
fra § 367 a. 

Seepage 

(1) Irrigation districts are not re¬ 
quired to provide proper drainage of 
lands seeped by their projects, wheth¬ 
er such land is embraced within their 
limits or otherwise 

Neb —BAlligan v Elander, 26 N W 2d 
13, 147 Neb 709 

(2) Irrigation districts ordinarily 
are bound by statute to provide 
drainage whenever necessary or prop¬ 
er, or beneficial to lands afCected by 
the irrigation 

Cal—^Hume v Fresno Irr Dist, 69 
P2d 483, 21 Cal App 2d 348. 
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7. Ariz ■—Salt River Valley Water 
Users’ Ass’n v Stewart, 34 P 2d 
400, 44 Anz 119 

Cal—Corpus Juris cited la, Massetti 
v Madera Canal & Irrigation Co, 
68 P2d 260, 263, 20 Cal App 2d 708 
—^Ketcham v Modesto Irr Dist, 26 
P2d 876, 135 Cal App 180 
Mont—Butler v Paradise Val Irr 
Dist, 160 P2d 481, 117 Mont 663 
Neb—McKain v. Platte Valley Pub¬ 
lic Power & Irrigation Dist, 37 N 
W 2d 923, 151 Neb 497 
NM—Holloway v Evans, 238 P 2d 
457, 55 NM 601 

Or—Kaylor v Recla, 84 P 2d 495, 160 
Or 264 

Utah —Charvoz v Bonneville In 
Dist, 235 P2d 780, 120 Utah 480 
—^West Union Canal Co v Provo 
Bench Canal & Irr Co, 208 P 2d 
1119, 116 Utah 128 
67 C J p 1423 note 33. 

Seepage 

A cause of action against irrigation 
district for damages caused by seep¬ 
age of water arises where lands are 
visibly affected by the seepage 
Neb —Smith v Platte Valley Public 
Power & Irrigation Dist, 3 6 N W 
2d 478, 151 Neb 49 

No prescnptivd right to be negligent 
In action for damages resulting 
from flooding of premises by irriga¬ 
tion district, the district could not 
escape liability by reason of claimed 
prescriptive right 

Neb—Webb v Platte Val Public 
Power & Irr Dist, 18 NW.2d 663, 
146 Neb 61. 

Bight to divert and appropriate wa. 
ter 

An irrigation ditch owner’s consti¬ 
tutional right to divert and appropri- 
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ever, depends entirely on the circumstances of 
each particular case, as what would be reasonable 
care under one set of circumstances might be ac¬ 
tionable negligence under another 8 If it becomes 
apparent to those operating an irrigation canal that 
a dangerous condition has developed in its operation 
which IS liable to cause injury, where a warning 
would be effective to prevent that injury, there 
is a duty to warn ® While there is authority to 
the effect that the canal or ditch owner may be lia¬ 
ble for such injuries even in the absence of negli¬ 
gence,generally the owner of an irrigation system 
is not liable as an insurer to persons suffenng in- 
j'ury caused by the construction, operation, or main¬ 
tenance of such system An irrigation district 
being under no legal duty to fence its irrigation 
canal, 12 there is no negligence in failing to fence 
it 13 Nevertheless, a statute declaring that own¬ 
ers of reservoirs shall be liable for all damages 
arising from the leakage or overflow of the waters 
therefrom, or by flood caused by breaking of the 
embankments of such reservoirs has been held to 
place an absolute liability on the owners of irriga¬ 
tion reservoirs for injuries resulting from the es¬ 
cape of water therefrom An irrigation company’s 
duty and liability ceases at the headgate where wa¬ 
ter is delivered from the main canal, owned and 
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controlled by the company, into a lateral ditch which 
IS owned and controlled by the landowners re¬ 
ceiving water from the lateral 

The owner of an irrigation ditch or canal can¬ 
not escape liability for injuries resulting from such 
owner’s negligence in the construction, operation,, 
or maintenance of its ditch or canal, on the ground 
that the injured person should have gone on the 
property of the canal or ditch owner and should 
have performed thereon such acts as were neces¬ 
sary to prevent injury,16 or that the injured per¬ 
son might at slight expense have prevented dam¬ 
age by digging a ditch on his own land,!*^ or by en¬ 
larging an existing ditch thereon,^ 6 so as to carry 
off the water causing the injury. 

An injured person may waive his right to dam- 
ages,^^ although he is not estopped to assert a 
claim therefor simply because he was a director of 
an irrigation company at the time the damage oc¬ 
curred 20 

Right of way A distnbutor of water for irriga¬ 
tion may be liable for damage to land resulting from 
the negligent operation of the irrigation system 
irrespective of any right of way across the injured 
land,21 but, if damages for seepage could be re¬ 


ate water does not free such owner 
from liability for damag-es resulting 
from negligence in constructing or 
maintaining ditch 

Idaho —Albrethson v Carey Val 
Reservoir Co, 186 P 2d 853, 67 Ida¬ 
ho 529 

8 Ariz—Salt River Valley Water 
Users’ Ass'n v Arthur, 74 P 2d 582, 
51 Ariz 101. 

Debris 

Duty of a water users' association 
engaged in supplying irrigation water 
to exercise reasonable care to see 
that its irrigation ditches are kept 
free from debris consists in refrain¬ 
ing from causing any debris to fall 
into the ditches and to remain there, 
to inspect ditches at reasonable inter¬ 
vals to see that none has gotten 
therein through fortuitous causes, 
and if it has notice that an undue 
amount has accumulated, to remove 
it promptly 

Anz —Salt River Valley Water Users’ 
Ass'n v Blake, 90 P 2d 1004, 63 
Ariz 498 

Standiaard of or&biary care and free¬ 
dom from negligence is predicated 
on construction and maintenance of 
water systems capable of handling 
more water than is produced by ordi¬ 
nary ram storm 

Utah —Charvoz v Bonneville Irr 
Dist, 236 P2d 780, 120 Utah 480 
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9. Neb—Hilzer v Farmers Irr 
Dist, 56 NW2d 457. 156 Neb 398 

10. Cal —^Ketcham v Modesto Irr 
Dist, 26 P2d 876, 135 Cal App 180 

Neb —Halligan v Biander, 25 N W 
2d 13, 147 Neb 709 
67 C J p 1424 note 34 

11. Anz—Salt River Valley Water 
Users’ Ass’n v Blake, 90 P 2d 1004, 
63 Anz 498 

Cal —Curci v Palo Verde Irr Dist, 
159 P2d 674, 69 Cal App 2d 583 
Utah—^West Union Canal Co v Pro¬ 
vo Bench Canal & Irr Co, 208 P 2d 
1119, 116 Utah 128 
67 C J p 1424 note 35 
Carrying water m open ditch for 
farming purposes does not constitute 
negligence 

Anz—City of Glendale v Sutter, 95 
P 2d 569, 54 Anz 326 
Imgatlon company held not negli¬ 
gent in delivering water with knowl¬ 
edge that user of lateral ditch had 
permitted weeds and vegetation to 
grow in lateral and that water would 
back up and flood plaintiff's land 
Anz—Salt River Valley Water 

Users' Ass’n v Delaney, 39 P 2d 
625, 44 Anz 644 
Storm 

Where break in canal causing dam¬ 
age to adjoining land occurs during 
storm of such magnitude and seven¬ 
ty as to be beyond realm of reason¬ 
able foreseeability and therefore be- 
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yond ken of traditional reasonably 
prudent man, negligence is nonexist¬ 
ent and no liability attaches 
Utah —Charvoz v Bonneville Irr 
Dist, 235 P2d 780, 120 Utah 480 
12 Anz —Taylor v Roosevelt Irr 
Dist, 232 P2d 107, 72 Anz 160 

13. Anz —Taylor v Roosevelt Irr 
Dist, supra 

14. Neb—Robinson v Central Neb 
Public Power & Irr Dist, 20 NW 
2d 509, 146 Neb 634 

67 C J. p 1425 note 36 

15. Anz—Salt River Valley Water 
Users’ Ass’n v Delaney, 39 P 2d 
625, 44 Anz 544 

IS Tex—Barstow Irr Co v Black, 
86 SW 1036, 39 Tex Civ App 80 
67 C J p 1426 note 37 
17 Idaho —McCarty v Boise City 
Canal Co , 10 P 623, 2 Idaho 245 

18. Cal —Tormey v Anderson-Cot- 
tonwood Irr Dist, 200 P 814, 53 
Cal App 569 

67 C J p 1426 note 39 

19. Wyo —^Howell v Big Horn Basin 
Colonization Co, 81 P 785, 14 Wyo 
14, 1 LRA.NS , 596 

67 C J p 1426 note 40 

20. Idaho —Stuart v Noble Ditch 
Co, 76 P 255, 9 Idaho 765 

67 C J p 1426 note 41 

21. Cal—^Smith v Bock Creek Wa¬ 
ter Corp, 208 P2d 705, 93 Cal App 
2d 49 
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covered in condemnation proceedings to acquire land 
for irrigation purposes, the owner of such land 
and of land contiguous thereto, having conveyed 
the right of way for such purposes, may not there¬ 
after be entitled to recover damages for seepage 
resulting from the irrigation system ^2 The grant¬ 
ing of a right of way for an irrigation canal does 
not constitute a right on the part of the landown¬ 
er to recover damages for mere harmless departures 
from the contemplated plan 23 A mere grant of 
right of way for a canal to an adjoining landowner 
does not give the adjoining landowner or his suc¬ 
cessors the right to flood their lands to the ex¬ 
tent that seepage therefrom will cause irreparable 
injury to lands of the grantor of the easement or 
his successors 24 

Trap, Where due to the act or conduct of the 
owner of an irrigation system there exists a con¬ 
dition which constitutes a trap, such owner will be 
liable for personal injunes resulting from the con¬ 
cealed danger.25 

Instrumentahhes not constituting part of irriga¬ 
tion works. A distributor of water for irrigation 
purposes may be liable for injuries resulting from 
the construction and operation of structures which 
do not constitute an essential part of the irrigation 
works as such.26 

Deliberate trespass, A distributor of water fo-r 
irrigation may be liable for its deliberate trespass¬ 
es 27 The act of furnishing water to a stock¬ 
holder m a different company, at his request, is not 
a trespass where the other company had no exclu¬ 
sive nght to furnish water to its stockholders.^® 


Injuries to lands adjoining irrigated tract The 
owner of land who irrigates it may be liable to 
adjoining owners for injuries to their lands which 
result as an incident to such irrigation,29 and this 
IS particularly so where the irrigation is per¬ 
formed in a negligent manner 2® A person who, 
by artificial means, raises the volume of water 
above its natural level and by percolation and over¬ 
flow injures neighboring lands without license, pre¬ 
scription, or grant, when injury can be prevented 
by reasonable and not too expensive means, is lia¬ 
ble for any injury 21 In directing and regulating 
irrigation of semi-arid lands, reasonable rules should 
be enforced and policy of live and let live should 
be applied, with respect to a landowner's liability 
for permitting irrigation waters to percolate and 
seep onto adjoining land,22 and his failure to take 
reasonable care to prevent waste water from seep¬ 
ing and percolating onto the adjoining land is 
negligence, as much as though the application of 
water to the land had been made in a negligent man¬ 
ner 23 On the other hand, the owner of land is 
not ordinanly liable in damages for injuries in¬ 
cidentally resulting from his irngatmg his own 
land in a lawful manner.24 Where the owner of 
land after irrigating the same has the right to dis¬ 
charge waste water into a ditch over adjoining land, 
he IS liable for injuries resulting from the overflow 
of such ditch when it is caused by the discharge 
of “live” water commingled with waste water.25 
Where a person in irrigating his own land floods 
land of a lower adjoining landowner, the irngatmg 
owner cannot escape liability on the ground that 
the injured landowner might have gone on the irri¬ 
gating owner^s land and closed an opening in an 


Neb —^Webb v Platte Val Public 
Power & Irr Dist, 18 N W 2d 663, 
146 Neb 61 

67 C J p 1426 note 42. 

22, Cal —Sutro Heights Land Co v 
Merced Irr Dist, 296 P 1088, 211 
Cal 670 

67 C J p 1426 note 43 

23. Cal —Groff v Reclamation Dist 
No 108, 274 P 993, 22 Cal App 97 

Utah—Big- Cottonwood Tanner Ditch 
Co V Moyle, 174 P 2d 148, 109 
Utah 213, 172 A L R 175 

S4. Cal —^Fredericks v Fredericks, 
238 P2d 643, 108 Cal App 2d 242 

25 Cal —Sanchez v East Contra 
Costa Irr Co , 271 P 1060, 205 Cal 
515 

67 C J p 1426 note 44 

S6. Cal—Tolo V Modesto Irr Dist, 
13 P2d 908, 216 Cal 274 

67 C J. p 1426 note 45. 


27. Ariz—^Hargrave v Hall, 73 P 
400, 3 Aiiz 252 

67 C J p 1426 note 46 

28. Cal — Valley View Mut Water 
Co V Browne, 230 P 2d 876, 104 
Cal App 2d 177 

29 Or —Kaylor y Recla, 84 P 2d 
496, 160 Or 254 
67 C J p 1426 note 48 
Duty iLot to mjure land, adjacent to 

Cal —Cur Cl v Palo Verde Irr Dist, 
159 P2d 674, 69 Cal App 2d 583 

30. Or—Kaylor v Recla, 84 P 2d 
495, 160 Or 254 
67 C J p 1427 note 49 

31- Or—Kaylor v Recla, supra, 

32. Or—^Kaylor v Recla, supra 

33. Or—Kaylor v Recla, supra 
Soil natorally incapable of retaining 

water 

(1) The act of constructing irriga- 
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tion ditches through soil naturally 
incapable of retaining water without 
employing any means to prevent 
seepage or percolation onto adjoining 
lands is negligence 
Or—Kaylor v Recla, supra 

(2) Where the ground traversed 
by an irrigation ditch is porous in 
character, it is the duty of owners 
of such ditch to adopt the common 
method of sealing it with concrete or 
some similar material which will pre¬ 
vent the seepage of water, and on 
failure to do so there is an assump¬ 
tion of the risk of damage to a neigh¬ 
boring landowner 

Cal —Nelson v Robinson, 118 P 2d 
350, 47 Cal App 2d 520 

34. Cal—Gibson v Puchta, 33 Cal 
310 

67 C J p 1427 note 50. 

35- Idaho—Crawford v. IngUn, 258 
P 541, 44 Idaho 663, 

67 C.J p 1427 note 5U 
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irngatmg ditch opening from which the water flow¬ 
ed 36 

Injuries to land adjoining natural stream. An 
owner of land bordering a natural stream is sub¬ 
ject only to natural, not man-made, hazards,^'^ 
and although a natural stream may be used un¬ 
der certain conditions to conduct irrigation wa¬ 
ter, 3 8 any floods resulting by excessive amount of 
water forced into the natural stream by an irriga¬ 
tion company's reservoir will subject the company 
to liability for negligence 39 

Nuisance An irrigation ditch maintained in such 
manner as to infringe in an unwarranted manner 
on the use and enjoyment of the property of ad¬ 
joining owners or occupants may constitute a nui¬ 
sance,'*® subject to abatement,^! but where because 
of the excessive slope of his ground it is necessary 
for an appropriator to divert for irrigation more wa¬ 
ter than the soil will absorb, such excess which 
flows off onto the land of another is not waste which 
may be abated as a public nuisance within the mean¬ 
ing of a statute.42 Furthermore, it has been held 
that an improvement district is not liable under the 
theory of nuisance for the death of a child who 
drowned in an iriigation ditch ^3 

Contributory negligence The owner of land 
through which an irrigation ditch runs has ordinari¬ 
ly the nght to make any lawful use of his land that 
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he desires, and is not thereby guilty of contributory 
negligence so as to be barred from recovering for 
injunes sustained in such use because of the neg¬ 
ligence of the ditch owner 

b. Exemption 

Although there is authority to the contrary, It has 
been held that distributors cannot exempt themselves 
from liability for their own negligence 

Notwithstanding their public or quasi-public sta¬ 
tus, distributors of water for irrigation are not 
thereby exempt from liability for injuries result¬ 
ing from the negligent construction, operation, or 
maintenance of the irrigation works,** ^ Although 
there is authority to the contrary,^® it has been 
held that such distributors cannot exempt them¬ 
selves from liability for their own negligence 

c. Proximate Cause 

Where negligence is relied on to impose liability for 
injuries resulting from the operation of an irrigation sys¬ 
tem, such negligence must be the proximate cause of the 
injuries 

Where negligence is relied on to impose liability 
for injuries resulting from the operation of an 
irrigation system, such negligence must be the 
proximate cause of the injuries *3 Hence, an irri¬ 
gation canal or ditch owner is not liable for any 
damage which was caused by the injured person's 


30. Tex —Cody V. Lowry, Civ App , 
91 SW 1109 
67 C J p 1427 note 62 

37. Colo —Twin Lakes Reservoir & 
Canal Co v Sill, 89 P 2d 1012, 104 
Colo 215 

38. ISTeb —Hagadone v Dawson 
County Irr Co, 285 NW 600. 136 
Neb 258 

38. Neb—^Hagadone v. Dawson 
County Irr Co , suprau 
I&esexvoir defiued 

A mutual water storage and canal 
company’s dam, ditches, canals, and 
tunnel could be considered as a “res¬ 
ervoir*" within statute authorizing 
owners of a reservoir to conduct wa¬ 
ter into natural streams, where com¬ 
pany admitted dam was used for 
purpose of producing- pressure to 
force water through a tunnel into a 
natural stream causing stream to 
flood lands of adjoining landowner 
Colo —Twin Lakes Reservoir & Canal 
Co V. Sill, 89 P2d 1012, 104 Colo 
215 

Inlets to reservoir 

Statutes concerning right of own¬ 
ers of a reservoir to conduct wateis 
stored therein into natural streams 
were to be so construed as to include 
inlets to, as well as outlets from, 
reservoirs in connection with natural 


sti earns whereby streams were used 
to carry abnormal amounts due to 
delivery therein of privately owned 
water 

Colo —Twin Lakes Reservoir & Canal 
Co V Sill, supia 

40 Tex—Barstow Town Co v. Can, 
Civ App , 234 S W 565 
4G C J p 714 note 47 
F-ablic nuisanoe 

Pact that irrigation district was 
formed under state laws and was by 
state and federal laws granted right 
to divert waters of river for irriga¬ 
tion purposes does not establish that 
its failure to maintain flsh screen was 
not public nuisance 
Cal —People v Glenn-Colusa Irr 
Dist, 15 P2d 649, 127 Cal App 30 

41- Cal—^Nelson v Robinson, 118 
P2d 350, 47 Cal App 2d 620—Peo¬ 
ple V Glenn-Colusa Irr Dist, 15 
P2d 649, 127 Cal App 30 

42. Idaho —^Beaisley v Engstrom, 
168 P. 1145, 31 Idaho 14 

43. Tex—^Bennett v Brown County 
Water Imp Dist No 1, 272 SW 
2d 498 

44. Idaho —Coulsen v. Aberdeen- 
Springfleld Canal Co, 277 P 542, 
47 Idaho 619 

‘G? O J p. 1428 note 57. 
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45. Idaho—Stephenson v Pioneer 
Irr Dist, 288 P 421, 49 Idaho 
189, 69 ADR 1225 
67 C J p 1427 note 54 
Charactei and status of irrigation 
districts generally see supra § 318 
Irrigation and ditch companies as 
Quasi-public corporations generally 
see supra § 347 

46- Colo—^Webster v North Poudre 
Irr Co, 223 P 36, 74 Colo 565 
67 C J p 1427 note 65 
waiver of damages from overfLo-w 
Covenants of irrigation company’s 
grantee to maintain ditches and 
waive damages from overflow ran 
with land, and bound subgrantee as¬ 
suming such covenants, even though 
deed to subgrantee was first execut¬ 
ed 

Tex—^Beck v ALmerican Rio Grande 
Land & Irrigation Co, Civ App, 
61 SW2d 872, error refused 

47. Wash—^Evergreen Farm v At- 
talia Land Co , 157 P 487, 91 Wash 
1*92 

67 C J p 1427 note 56 

48. Neb —Spurrier v Mitchell Irr 
Dist, 229 NW 273, 119 Neb 401, 
74 ALR 884, appeal dismissed 
and certiorari denied 51 S Ct 484, 
283 US 796, 76 L Ed 1420. 

1 67 C J p 1428 note 69. 
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own act but if the negligence of the ditch owner 
contributes to the situation which causes the in¬ 
jury, the owner may be liable, 50 and, i£ the acts 
of several distributors concur in causing an injury, 
they may be jointly liable No recovery can be had 
for any seepage damage caused by water from an¬ 
other source and not from defendant's canal and 
reservoir 5^ 

Although a rainfall may be more than ordinary, 
if it IS such as has occasionally occurred at irregu¬ 
lar intervals, it is to be foreseen that it may oc¬ 
cur again, 53 and therefore is not in law an act of 
God relieving an irrigation company from liability 
for subsequent damages to crops from impounded 
flood waters 54 Where an extraordinary flood 
concurred with the negligent act of an irrigation 
canal or ditch owner to produce the injury com¬ 
plained of, it has been held that such owner is not 
excused from liability for such injury, 55 although 
the view has been taken that it can be held liable 
only for that part of the damage which resulted from 
its negligence 56 On the other hand, where the 
injury complained of results from such flood without 
any concurrent negligence of a canal owner, it is 
not liable for the injury 57 

d. Persons Liable 

An irrigation district is liable for the negligent acts 
of Its own officers and agents in the construction, opera¬ 
tion, and maintenance of the system, although, in the 
absence of special circumstances whereby the act of one 
other than the owner of the irrigation works becomes 
its act, the owner is not liable for the injurious conse¬ 
quences of such act 

An irrigation district is ordinarily liable for the 
negligent acts of its own officers and agents in 
the construction, operation, and maintenance of 


the system 58 Otherwise, in the absence of special 
circumstances whereby the act of one other than 
the owner of the iingation works becomes its 
act, the owner is not liable for the injurious con¬ 
sequences of such act 59 Under particular circum¬ 
stances, however, the owner of the irrigation sys¬ 
tem may be liable for the acts of persons other than 
its own officers 59 An irrigation distnct is not 
liable for injuries resulting from a landowner’s 
application of irrigation water to his own land 6i 
Where he does not act maliciously and does not act 
on his own account, an officer of an irngation dis¬ 
trict IS not personally liable for damages resulting 
from the negligent maintenance and operation of 
the irrigation system 52 

Joint and several liability. Liability may be joint 
or several, even though defendants may have acted 
independently m flooding plaintiff’s land 53 Where 
all the overflow and flooding of plaintiff’s land 
comes directly through the overflow from the ditch 
of one irrigation company, but part of the wa¬ 
ter IS furnished by another company for a few 
days out of the total number of days during which 
the overflow continues, the cause of action against 
both companies is joint and several, and liability 
may be imposed for the entire sum on the com¬ 
pany through whose ditch the overflow came.54 
An irrigation company is not liable as a joint tort¬ 
feasor with a lower lateral user whose action in 
permitting weeds to obstruct the lateral caused 
flooding of plaintiff’s land, where the company owns 
and controls only the mam canal, and plaintiff 
and others whose lands receive water from the 
lateral ditch own and control the lateral,55 Where 
there is a common plan among ditch companies 


49 Tex—^Wichita County Water 
Improvement Dist No 1 v Pearce, 
CivApp, 69 SW2d 183 

S7 C J p 1428 note 60 

50. Cal—^Massetti v Madera Canal 
& Irrigation Co, '68 P 2d 260, 20 
Cal App 2d 708 

67 C J p 1428 note 61 

51. Colo —Larimer & Weld Irr Co 
V Walker, 176 P 282, 65 Colo 320. 

67 C J p 1428 note 62 

62 Neb—McKain v, Platte Valley 
Public Power & Irrigation Dist, 
37 NW2d 923, 151 Neb. 497 

53 Neb—^Webb v Platte Val Pub¬ 
lic Power & Irr Dist, 18 NW2d 
663, 146 Neb 61 

54. Neb—Paught v Dawson Coun¬ 
ty Irr. Co, 19 NW2d 358, 146 Neb 
274 

55. XT S —The Salton Sea Cases, 
Cal, 172 P. 792, 97 CCA, 214, 


certiorari denied 30 S Ct 405, 215 
US 603, 54 LEd 345 
67 C J p 1428 note 63 

56. Neb —Gable v Pathfinder Irr 
Dist, 68 NW2d 600, 159 Neb 

778 

67. Utah—Dali v. State, 134 P 632, 
42 Utah 498 
67 C J p 1428 note 64 

Act of Ood 

A flood must have been so extra¬ 
ordinary and unprecedented a mani¬ 
festation of nature as could not have 
been reasonably anticipated or fore¬ 
seen to come within term “act of 
God ” 

Neb—Webb v. Platte V%il Public 
Power & Irr Dist, 18 NW2d 663, 
146 Neb 61 

58. Ariz—Taylor v Roosevelt Irr 
Dist, 232 P2d 107, 72 Anz. 160 
67 C J. p 1428 note 65 
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59- Neb—^Livanis v Northport Irr 
Dist, 238 NW 757, 121 Neb 777 

67 C J p 1429 note 66 

60. Mont —Billings Realty Co v 
Big Ditch Co , 115 P. 828, 43 Mont 
251 

67 C J p 1429 note 67 

61- Neb —Omaha Life Ins Co v 
Genng & Ft Laramie Irr Dist, 
244 NW 296, 123 Neb 761 

67 C J p 1429 note 68 

62. Idaho—^Verheyen v. Dewey, 146 
P 1116, 27 Idaho 1 

67 C J p 1429 note 69 

63. Cal—^Miller v Highland Ditch 
Co , 25 P 650, 87 CaL 430. 22 Am 
SR 254 

62 C J p 1135 note 80, 

64. Neb —^Hagadone v. Dawson 

County Irr Co. 285 NW 600, 136 
Neb 268 

65- Anz—Salt River Valley Water 
Users* Ass’n v. Delaney, 39 P 2d 
625, 44 Ariz 544. 
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for the disposal of excess and waste water by the 
use of a common waste basin, although separate 
waste ditches are used, there is a common duty 
not to dump an amount of water into a basin which 
will cause an overflow into adjacent lands, so that 
a failure of such duty subjects the companies to 
liability as joint tort-feasors 

Directors of an irrigation disUict are not liable 
for damages suffered by landowners by seepage 
and raising of a river level, where the evidence 
does not show that the damages were due to the 
directors’ misfeasance or negligence, as they are 
not liable for nonfeasance 

§ 366. - Liability for Failure to Supply 

Water 

a In general 

b Exemption, limitation, and extent of 
liability 

c. Excuses for failure to supply 

d. Persons liable and to whom liable 

a. In General 

A distributor who is under a legal duty to furnish 
to a customer a given quantity or supply of water for 
irrigation may be answerable in damages for the loss 
or injury caused by its failure to do so 

A distributor who is under a legal duty to fur¬ 
nish to a customer a given quantity or supply of 
water for irngation may be answerable in dam¬ 
ages for the loss or injury caused by its failure 
to do so,®® and it is no defense that the customer 
had not joined in, or contributed to, the expense 
of litigation resorted to by the irrigation company 
against an irrigation distnct to maintain the irnga¬ 
tion company’s appropnation rights Under stat¬ 
utes authonzing irrigation companies to distribute 
water, however, it has been held that, if they 
exercise ordinary care m operating the system, 
they are not liable for a mere failure to deliver 
water to the consumer without more 70 In the 
exercise of ordinary care a distributor is not re¬ 
quired to anticipate a break in the canal,7i and in 

66 Idaho —Macomb v Extension 
Ditch Co., 214 P2d 464, 70 Idaho 
202 

67 Or—Patterson v Horsefly Irr 
Dist, 69 P2d 282, 167 Or 1, re¬ 
hearing' denied 70 P 2d 36, 167 Or* 

1 

68. TJ S —Pans v Blaine County 
Inv Co, DC Idaho, 3 F Supp 381 

67 C J p 1429 note 71 
Liability for rates and other charges 
incident to supply and use of water 
see supra § 363 

69. Neb —Preston v. Farmers Irr 
Dist., 293 N.W. 843, 138 Neb 604 


the absence of any defects showing up in the 
canal over a long period of time, a charge of 
negligence for operation of the system cannot be 
based solely on defective construction, with re¬ 
spect to liability for failure to deliver water called 
for by water nghts 72 

Anticipatory breach. A conveyance by an irriga¬ 
tion company of water rights without protecting 
the interest of plaintiff under contract to furnish 
plaintiff with water for irrigation purposes con¬ 
stitutes an anticipatory breach, so as to author¬ 
ize a suit for damages, where the conveyance ren¬ 
ders the furnishing of water practically impossi¬ 
ble 7a 

Subsequent interference with supply Where a 
contempt proceeding based on an injunction pre¬ 
viously obtained against interference with water 
rights IS available, it does not preclude an action 
for damages based on a new injury caused by a 
subsequent interference 74 

Contributory negligence. Although the rule is 
otherwise where the consumer’s negligence does not 
contribute as a proximate cause to his lpss,75 the 
distnbutor may be excused from liability where the 
consumer’s own negligence or mismanagement con¬ 
tributed to the injury to such an extent that the 
furnishing of water as agreed would not have saved 
him from loss 76 

Proximate cause A member of an irrigation dis¬ 
trict is not entitled to a recovery for damages for 
loss of crops, where the proximate cause of dam¬ 
age IS his failure to construct a lateral from the 
canal for the reception of water, and not a failure 
of the district to perform any duty owing to him.77 

b. Exemption, Limitation, and Extent of Lia¬ 
bility 

A distributor cannot completely exempt himself by 
contract from all liability for damages for a breach of 
hia contract to furnish water, nor may a distributor fur¬ 
nishing water to the public limit its liability m that 
manner, but a distributor which is not undertaking the 
discharge of a public duty may so limit its liability. 

on other pounds U S. v, Tire, 225 
F2d 709 

Cal—Crane v East Side Canal 
& Irrigation Co, 44 P 2d 455, 6 
Cal App 2d 361 

74. Cal—^Tates v Kuhl, 279 P 2d 
663, 130 Cal App 2d 636 

75. Nev —O’Connor v North Truckee 
Ditch Co, 30 P 882, 17 Nev 245 

76. La —Ford v Calcasieu River 
Irr Co, 35 So 256, 110 La 982— 
Carr v Miller-Morns Canal, etc, 
Co, 29 So 715, 105 La 239 

77. Mont—Blaser v Clinton Irr 
Dist, 63 P2d 1141. 100 Mont 459 


70. US—Ure v U S , D C Or , 93 
F Supp 779, affirmed, CA, White 

V U S, 193 F 2d 605, and reversed 
on other grounds, U S v Ure, 225 
P2d 709 

67 C J, p 1429 note 72 

71. US—Ure v U S, DCOr, 93 
F Supp 779, affirmed, C A, White 

V U S, 193 F 2d 606, and reversed 
on other grounds U S v Ure, 225 
F2d 709 

72. US—Ure v U S, DCOr, 93 
F Supp 779, affirmed, C A , White 

V U S, 193 P2d 606, and reversed 


73 
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Although it has been held that a distributor of 
water for irrigation is exempt from liability for 
failure to supply water, on the ground that the 
distributor is a governmental agency,'^^ exemption 
of the distributor on this ground has been denied 
A distributor cannot completely exempt himself 
by contract from all liability for damages for a 
breach of his contract to furnish water,nor 
may a distributor furnishing water to the public 
limit its liability in that manner,but a distnbutor 
which IS not undertaking the discharge of a public 
duty may so limit its liability 82 A contract pro¬ 
vision that the distributor shall not be liable for 
failure to furnish water during a reasonable period 
of repair and construction of the irrigation sys¬ 
tem may operate to exempt the distributor from 
liability during that period 83 For a statute ex¬ 
empting a distributor to be applicable the conditions 
contemplated by the statute must actually exist 84 
At all events a distributor cannot release itself of 
liability to furnish water by simply notifying the 
consumer that no more water will be supplied 8® 

Where an irngation companj'- leases land to a 
consumer* and agrees to furnish water for the ir¬ 
rigation thereof, the liability of the company for a 
failure to furnish water as agreed is measured by 
the terms of the contract 86 A distributor’s lia¬ 
bility for failure to supply water by failing to 
extend its system to the consumer’s land may be 
measured by the care exercised by the distributor 
so to extend its system 87 Under particular cir¬ 
cumstances a contract limiting the liability of a 
distributor for failure to furnish water may not 
be available to another distnbutor who assumes 
the obligation of supplying the water 88 Where 


there is a provision in the rules of an irrigation 
district that a purchaser of water acquires no pro¬ 
prietary right therein and no right to use water 
for a purpose other than that for which the pur¬ 
chaser applies for water, it limits the risk assumed 
by an irrigation district to those flowing from a 
failure to supply water for the purpose stated in 
the application for water 8^ 

c. Excuses for Failure to Supply 

Where the failure to deliver an adequate supply of 
water is due primarily to the act of the distributor, it 
may be held liable in damages for injuries resulting from 
such failure, however, it may be excused from responsi¬ 
bility where the failure to supply water is due to an in¬ 
evitable accident or to causes beyond its control, and 
which could not have been foreseen and prevented by 
the exercise of due and proper care. 

Where a consumer is under a duty to construct 
his own ditch before he is entitled to a supply of 
water, the distnbutor is not liable for damages re¬ 
sulting from a failure to supply water prior to 
the time the consumer constructs such ditch,^<^ and 
the distributor may not be liable for damages for 
failing to complete the construction of its system 
so as to supply a consumer, where, by the terms 
of a contract existing between the parties, on the 
distributor's failure in this respect it was merely 
to refund the money and interest which had been 
paid by the proposed consumer,^^ but a distrib¬ 
utor cannot avoid liability for a failure to furnish 
water on the theory that a consumer might have 
avoided the injury by performing an obligation of 
the contract which the contract places on the dis¬ 
tributor ^ 2 Similarly, wheie th-e consumer is not 
obligated to pay for water until some time subse¬ 
quent to its delivery, on failure to furnish water 


78. Cal —^Nissen v Cordua Irr 
Dist. 269 P 171, 204 Cal 542 
67 C J p 1430 note 74 
Liimitation of liability by 

Carriers g-enerally see Carriers §§ 
88-118, 625-639, 874-878 
Carriers by water see Shipping* §§ 
131-13S 

Measure of damages for failure to 
supply see infra § 367 

79 Tex ^Hidalgo County "Water 
Control & Improvement I>ist No 
1 V Gannaway, Civ App , 13 S W 2d 
204—Cameron County Water Im¬ 
provement Dist No 1 V Hall, Civ 
App, 280 SW 838 

30 Tex—United Irr Co v Bryan, 
Com App, 280 SW 19'6, 197 

67 C J p 1430 note 76 

81. Tex,—Bryan v United Irr, Co, 

Civ App, 267 S W 298, affirmed. 

Com App, 280 S W 196 

67 C J p 1430 note 77 

82. Tex —^Granger v. Kishi, Civ 
App, 139 S W 1002. 


S3. Tex—^Bennett v Rio Grande 
Canal Co, Civ App, 182 SW 713 

84. Tex—^American Rio Grande 
Land & Irrigation Co v Mercedes 
Plantation Co, Civ App, 165 SW 
285, modified on other grounds, 
Com App, 208 SW 904. 

67 C J p 1430 note 80 

85. Tex—Old River Rice Irr Co v 
Stubbs, Civ App, 168 SW 28 

67 C J p 1430 note 81 

36. Tex—Moore-Cortes Canal Co v 
Gyle, 82 SW 350, 36 Tex Civ App 
442 

67 C J p 1430 note 82 

87 Tex —^Hidalgo County Water 
Control & Improvement Di'st No 
1 V Quick, Civ App, 13 S W 2d 
209 

67 C J p 1431 note 83 

88. Tex—Lakeside Irr Co v Buf¬ 
fington, CxvApp, 168 SW 21 

6? C J p 1431 note 84 

89. Cal —Gelhaus v Nevada Irr 
Dist, 278 P2d 689, 43 Cal 2d 779 
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Xtiability Imiited to specific usto 
Where written application request¬ 
ed water for purpose of irrigating 
land, irrigation district was under 
no duty to supply water for other 
than irrigation purposes and could 
not be held liable for damages re¬ 
sulting from failure to supply water 
necessary for operation of a fish 
hatchery, although district knew that 
applicant and others used water sup¬ 
plied by district primarily for such 
purpose 

Cal—Gelhaus v. Nevada Irr. Dist, 
supra 

90 Idaho —Collins v Twin Falls 
North Side Land & Water Co, 152 
P 200, 28 Idaho 1 

91. Wyo —Hanover Canal Co v 
Wilson, 143 P 346. 22 Wyo 427. 

92. Tex—Can^eron County Water 
Improvemc-nt Dist No 1 v Greg¬ 
ory, Civ App, 291 SW. 938 

67 C J. p 1431 note 89. 
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the distributor cannot avoid liability on the ground 
that the water has not been paid for,93 and an irri¬ 
gation company which is bound by contract to fur¬ 
nish a sufficient supply of water cannot, on failing 
to furnish such supply, avail itself of the failure of 
injured consumers to appoint a water master as 
required by a statute requiring such appointment 
where two or more parties take water from an 
irrigation canal or ditch at the same point to be 
conveyed through the same lateral Although a 
refusal of a consumer to pay charges for water al¬ 
ready delivered may j'ustify a refusal to furnish 
more water, the landowners’ rights are not af¬ 
fected, where it is not shown that water was de¬ 
nied them on that account 

Notwithstanding the occurrence of somewhat ab¬ 
normal conditions, which affect the natural source 
of supply, where the failure to deliver an adequate 
supply of water is due pnmanly to the act of the 
distributor, it may be held liable in damages for 
injuries resulting from such failure The dis¬ 
tributor, however, may be excused from responsi¬ 
bility where the failure to supply water was due 
to inevitable accident or to causes beyond its con¬ 
trol and which could not have been foreseen and 
prevented by the exercise of due and proper care 
Thus, under a statute providing that in the event 
of a shortage of water from drought, accident, or 
other cause, the water to be distributed shall be 
divided among all consumers pro rata, a distribu¬ 
tor does not become an insurer of consumers' right 
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to their pro rata share of water, but is only re¬ 
quired to use due diligence to see that they re¬ 
ceive such share of all available water,^^ and a 
failure by an irngation company to furnish a 
consumer sufficient water to raise a full crop 
will not subject the company to damages when, 
due to a drought, to furnish the particular consum¬ 
er with such a quantity of water would depnve other 
consumers of their right to a pro rata distribu¬ 
tion 1 There is authority, however, to the effect 
that, where an irrigation company enters into an un¬ 
qualified contract to deliver a specified quantity of 
water to a consumer, the supervention of un¬ 
usual conditions making it impossible to deliver the 
quantity contracted for does not excuse the com¬ 
pany from liability,2 and, even under a contract 
absolving the distributor from liability for failure 
to supply water when due to something over which 
the distnbutor has no control, it is not released 
from liability where it might have but failed to 
exercise indirect control 3 

A mistaken belief on the part of the distribu¬ 
tor as to the terms of a contract existing between 
the distributor and the consumer does not ex¬ 
cuse a failure to deliver water ^ A sale of more 
land than it has capacity to supply is no justifi¬ 
cation for a failure to supply water to a consum¬ 
er having a contractual right thereto, 5 although a 
sale of other land capable of irngation by the 
distnbutor is proper, even though at times it might 
produce a reduction of actual available water which 


93. "Wyo—Wyoming Cent Irr Co 

V Laporte, 182 P 485, 26 Wyo 
249 

€7 C J p 1431 note 90 
94 Idaho —Preis v Idaho Irr Co, 
215 P 466, 37 Idaho 109 
67 C J p 1431 note 91 

95. U S —Bright v Virginia & Gold 
Hill Water Co, CCANev.* 270 F 
410 

96. Tex—City of Wichita Falls v 
Bruner, CivApp, 191 S W 2d 912 

97. Tex —^American Bio Grande 
Land & Irrigation Co v, Mercedes 
Plantation Co, CivApp, 155 SW 
285, modified on other grounds, 
ComApp, 208 SW 904. 

67 C J p 1431 note 93 

98. US—Ure v U -S, DCOr, 93 
F Supp 779, afRrmed, CA, White 

V U S , 193 F 2d 505, and reversed 
on other grounds, IT S v Ure, 225 
F2d 709 

Neb —Preston v Farmers Irr Dist, 
293 NW 343, 138 Neb 604. 

67 C J p 1432 note 94 
Impossibility of performance as ex¬ 
cuse for nonperformance of con¬ 
tracts generally see Contracts 
§§ 459-477. 


Sapervenlng unpossibllity, excuses 
nonperformance of an irrigation com¬ 
pany’s obligation to furnish water, 
such as a natural failure of water 
supply, where the irrigation compa¬ 
ny IS not in contributing fault, un¬ 
less there is other controlling lan¬ 
guage in the contract 
Neb—^Preston v Farmers Irr Diet, 
supra 

ProTisioii In. contract that irriga¬ 
tion company shall not he liable for 
failure to furnish water as result 
of named causes or any other cause 
than company’s negligence does not 
relieve it from liability for willful 
failure to furnish water, but only 
t\'r failure to do so for causes slated 
in contract, or other similar causes, 
under doctrine of eousdem generis 
Tex —Combs v United Irr Co , Civ 
App, 110 SW2d 1157, error dis¬ 
missed 

99. Tex—Calhoun County Canal Co 
V Richman, CivApp, 264 SW2d 
738, refused no reversible error 
Prorating of supply see supra § 359 
Xtnder contradmal provisioiLS that 
company was to supply water for 
irrigation and should not be liable 

439 


for damages resulting from shortage 
of water or from drouth, that water 
should be divided pro rata and that 
company should not be liable for 
injury to crops if it exercised rea¬ 
sonable diligence in furnishing wa¬ 
ter, company would not be liable 
unless It willfully or negligently 
failed to furnish customers their 
pro rata share of available water 
Tex—Calhoun County Canal Co v 
Richraan, supra 

1. Tex —Ray wood Rice Canal & 
Milling Co V Erp, 146 SW 155, 
105 Tex 161 

67 C J p 1432 note 96 

2. Idaho—Tapper v Idaho Irr Co, 
210 P 591, 36 Idaho 78 

67 C J p 1432 note 97 

3. Tex—^Woodard v Emerson Bros 
& Rogers, Civ App , 237 S W 653 

67 C J p 1432 note 98 

4. Tex—Cameron County Water 

Improvement Dist No 1 v Greg¬ 
ory, CivApp, 291 SW. 938 

67 C J p 1432 note 99 

5. Tex—^Edinburg Irr Co v. Pas- 
chen, CivApp, 223 SW 329, af- 

j firmed, ComApp, 235 SW. 1088 
1 67 C J p 1432 note 1. 
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owners having contractual rights are entitled to® 
The fact that a consumer's ditch for the taking of 
water from the ditch of the distributor may have 
been in part on its right of v.ay constitutes no 
justification for a failure to suppl> \\ater if the 
ditch was there with the distributor’s consent and 
if Its failure to furnish water is not based on that 
ground 

DiscrcHoyi of distyibutoy Notwithstanding that 
the manner of supplying water is left to the dis¬ 
cretion of the distributor, it may be liable in dam¬ 
ages for a failure to supply the required amount of 
water ® 

Demand Although a consumer’s failure to make 
a required demand for water may limit the liability 
of the distributor,^ failure to make a demand for 
water within a specified time as required by a rule 
of an irngation company may not relieve it from 
liability for failure to deliver water where it ap¬ 
pears that the company would not be able to deliver 
the water even though a seasonable demand were 
made 

d. Persons Liable and to Whom Liable 

A distributor which is, consistently with an obliga¬ 
tion to supply all of its consumsrs equitably, under a 
legal duty to supply water for irrigation on proper appli¬ 
cation therefor may not be liable for a failure to furnish 
water in exact compliance with promises made by its 
officers and employees Generally, the company under a 
duty to supply the water is liable for failure to do so 

A distributor which is, consistently with an obli¬ 
gation to supply all of its consumers equitably, un¬ 
der a legal duty to supply water for irrigation on 
proper application theicfor may not be liable for 
a failure to furnish w^ater in exact compliance with 
promises made by its officers and employees 
Where a company which constructs an irrigation 
system is also authorized to operate the system 


prior to its being turned over to an operating coin- 
pany, it is the construction company rather than 
the operating company which is liable for inju¬ 
ries resulting from a failure to supply water prior 

to the time the system is transferred ^2 Qn the 

other hand, one who acquires title to an irrigation 
system rather than the original owner is liable for 
injuries resulting from a failure to supply a suf¬ 
ficient quantity of water under a contract made 
between the consumer and the original owner, when 
such failure occurs subsequent to the transfer 

A ditch company is not, however, liable for in¬ 
juries resulting from a failure to supply water di¬ 
rectly to a landowner when the company is under 
no duty to supply water to him in that manner 
Thus, where a carrying company is organized to- 
distnbute to various landowners water supplied by 
a ditch and reservoir company, the latter company 
is not liable for injuries resulting from a failure 
of the carrying company to supply such water 
One contracting to furnish water to make a crop 
IS not, however, liable for damages resulting from 
a destructr’'e quality of the water when such qual¬ 
ity IS not attributable to the person who furnishes 
the water A vendor of land may not be liable 
to purchasers for the failure of a distributor tOi 
furnish w^ater^^ 

To whom liable Under a statute requiring dis¬ 
tributors to furnish water to a specified class of 
persons, the distributor is liable to a member of 
that class who is injured by a failure so to supply 
him A contract to furnish water to irrigate cer¬ 
tain land, betw^een a distributor of water and the 
landowner, may by appropriate provisions in a con¬ 
tract for the leasing of such land be made to mine 
to the benefit of the lessee who may sue on the con¬ 
tract for failure to furnish a sufficient amount of 
water Where a distributor recognizes the rights 


e. VTyo —Anderson v Wyoming De¬ 
velopment Co, 154 P 2d 318, 60 
W'jo 417 
Peipetual rigTht 

Under contracts whereby purchas¬ 
ers of land acquiied perpetual right 
in water impounded in reservoir, pur¬ 
chasers did not become owners of 
the reservoir 

Wyo —^Anderson v Wyoming Devel¬ 
opment Co , supra 

7. Cal —Dowe v Yolo County Con¬ 
sol Water Co, 108 P 297, 157 
Cal 503 

8. Tex—Beaumont Irrigating Co v 

Gregory, Civ App, 13 S SW 515 

67 C J p 1432 note 3 

9. Tex—Gravity Canal Co v Sisic, 
95 SW 724, 43 Tex Civ App 104 

67 C J p 1433 note 4. 


f 10 Cal —Allen v Dos Molinos Land 
Co, 143 P 263, 25 Cal App 20'6 
67 CJ p 1433 note 5 
11 Tex—Hidalgo County Water 
Control & Improvement Dist No 
1 v Gannaway, Civ App, 13 SW 
2d 204 

67 C J p 1433 note 6 
12. Idaho —Hanes v Idaho Irr Co , 
122 P S59, 21 Idaho 512 
67 C J p 1433 note 7 
lO Ariz —Smith r Latourrette-Fi- 
cal Co, 293 P 973, 37 Ariz 265 
67 C J p 1433 note S 

14 Colo —Hood V Burlington 
Ditch Reservoir & Land Co, 171 
P 371, 64 Colo 318 

15 Colo —Hood V Burlington. Ditch 
Reservoir & Land Co, supra. 

67 C J p 1133 note 10. 
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Sufficiency of evidence to show 
agency between carrying company 
and reservoir company see infra 
§ 367 

le. La—Louisiana State Rice Mill¬ 
ing Co V Baker 5 La App 751 

67 C J p 1433 note 11 

17, Tex —Harper v Lott Town & 
Improvement Co, Com App, 22S S 
W 188 

67 C J p 1433 note 12 

18 Tex—Lastinger v Toyah Val-- 
ley Irr Co, CivApp, 167 SW 788 

67 C J p 1433 note 13 

19. Tex—^Louisiana, Rio Grande 

Canal Co v Elliott, Civ App, 193. 
SW 255 

67 C J p 1433 note 14. 
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of a purchaser of land to a supply of water, the 
distributor is liable to the lessee of the purchaser 
for a failure to supply water 20 A mutual irngation 
company is liable to a stockholder injured by the 
company’s neglect or failure properly to maintain 
the distribution system 21 

% 367. - Remedies 

a. In general 

b. Who may sue or be sued; parties 
c Pleading 

d Evidence 
e. Trial 
f Judgment 
g Damages 

a. In Greneral 

Where an injury results from the construction, opera¬ 
tion, OP maintenance of an irrigation system, the owner 
of such system may, m a proper case, be enjoined from 
permitting the situation causing the injury to continue, 
and similarly, the consumer of water for irrigation pur¬ 
poses may be enjoined from injuring adjoining land 

Where injury results from the construction, op¬ 
eration, or maintenance of an irrigation system, 
the owner of such system may, in a proper case, be 
enjoined from permitting the situation causing the 
injury to continue ,22 and the owner of the system 
may be enjoined from deliberately destroying the 
equipment of a consumer 23 Similarly, the consum¬ 
er of water for irrigation purposes may be enjoined 
from injuring adjoining land 24 An injunction 
against the owner of an irngation system may 
be refused, however, where the owner of the works 
has done and is doing all that is legally required 
of it to prevent the injury complained of 26 An 
owner of land claiming a right to a ditch carrying 

20. Wash—Berg- v Yakima Valley 
Canaj Co, 145 P 619, 83 Wash 
451, liR A 1915D 292 

67 C J p 1434 note 15 

21. Utah—^Burtensha-w v Bountiful 
Irr Co, 61 P 2d 312, 90 Utah 196 

22. Neb—Hagadone v Dawson 

County Irr Co, 285 NW 600, 136 
Neb 258 

67 CJ p 1434 note 18 
Liability for injuries from construc¬ 
tion, operation, and maintenance of 
works generally see supra { 366 

23. Axx 2 S—Hargrave v Hall, 78 P 
400, 3 Ariz 252 

24 Cal—Nelson v. Robinson, 118 P 
2d 350, 47 CaJApp2d 520. 

Or—Kaylor v, Recla, 84 P 2d 495, 

160 Or 264. 

67 C J. p 1434 note 20. 

25- Cal,—Sutro Heights Land Co v 


irrigation waste water from his land may, in a prop¬ 
er case, be entitled to an injunction to prevent an¬ 
other landowner from discharging his waste water 
into the same ditch. 2 6 

Failure to supply wdter. On failure or refusal 
to supply water for irrigation, the consumer should 
pursue the remedy which is most appropriate to 
the relief sought 27 Not only may a consumer 
be entitled to recover damages for a failure to fur¬ 
nish water, as discussed supra § 366, but the dis¬ 
tributor may be constrained to supply it by a writ 
of mandamus, as shown in Mandamus § 231 g In 
a proper case an injunction may issue to compel a 
distributor to supply water for irrigation to a con¬ 
sumer ,2 3 to prevent the obstruction or diversion 
of water which is being supplied to the consumer,29 
or to restrain the supply of such water to other con¬ 
sumers 20 Injunctive relief is not available to a 
consumer who does not show that it is necessary to 
prevent injury ,21 and a consumer may not be en¬ 
titled to compel the delivery of a greater quantity 
of water than is necessary for his actual needs.92 

Interfei ence with waste waters An irrigating 
landowner having title to certain waste waters may 
be entitled to an injunction to prevent unauthorized 
persons from interfering with a proper disposition 
of such waters 23 

Conditions precedent. In the absence of a stat¬ 
utory requirement, presentation of a claim need 
not be made prior to commencement of an ac¬ 
tion against an irrigation district,24 however, 
where the provisions of a statute require the filing 
of a venfied claim against the irngation distnct 
for damages resulting from a defective condition 
of property thereof, within a certain period after 
the accident or injury has occurred prior to com- 

\ 

31. Cal—State Bank v Fresno Ca¬ 
nal Co, 53 Cal 201 

32. Cal —^Hildreth v Montecito 

Creek Water Co, 72 P 396, 139 
Cal 22 

33 Nev—^Bidleman v “Short, 150 P 
834, 38 Nev 467 
67 C J p 1435 note 3'6 
34. Mont—^Newman v Bitter Root 
Irr Dist, 28 P 2d 195, 95 Mont 
621 

XTotioe reg.ulreine3i1;i held mapplicable 
The statutory requirement for 
written notice to irrigation district 
of claim for damages for negligence 
an delivering, or failure to deliver, 
water to an irrigator entitled there¬ 
to, does not apply to damages caused 
by district’s intentional invasion of 
irrigator's vested contract right to 
specific quantity of natural flow of 
water in river 

Neb —Ledingham v Farmers Irr 
Dist, 281 NW 20, 136 Neb 276. 


Merced Irr Dist, 29$ P 1088, 211 
Cal 670 

67 C J p 1434 note 21 

26 Or —^Boulevard Drainage Sys¬ 
tem V Gordon, 178 P. 796, 177 P 
956, 91 Or 240 

27 Tex—Cameron County Water 
Improvement Dist No 1 v Park- 
hurst, CivApp, 46 SW2d 472 

67 C J p 1434 note 24 

28. U S —Trautwein v Moreno Mut 
Irr Co, CCACal, 22 F2d 374 

67 C J p 1436 note 31 

29. Anz—Salt River Valley Canal 
Co V Nelssen, 86 P 117, 10 Anz 
9, 12 LRANS 711, 16 AnnCas 
796 

67 C J p 1435 note 32 

30. Cal —^McDennont v. Anaheim 
Union Water Co, 66 P 779, 124 
Cal 112 

67 CJ p 1436 note 33. 
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mencement of the action, compliance thereof is 
mandatory,35 and may not be waived 

Limitations General rules govern questions as 
to the limitation of actions for injuries resulting 
from the construction, operation, or maintenance 
of an irrigation system,as well as m actions 
for failure to deliver water,and in actions to 
compel the delivery of water ^9 

b. Who May Sue or Be Sued; Parties 

Stockholders m a mutual irrigation company and 
persons holding under them may, in a proper case, sue 
for damages for the company's failure to supply water, 
and a grantee m a deed of land may sue a distributor so 
as to enforce the grantee's right to have the conveyed 
land irrigated 

Stockholders in a mutual irrigation company and 
persons holding under such stockholders may, in a 
proper case, sue for damages for the company’s fail¬ 
ure to supply water Moreover, the grantee in a 
deed of land may, in a proper case, sue a distributor 
so as to enforce the grantee’s right to have the con¬ 
veyed land irrigatedAn irrigation district may 
be sued for its failure to furnish water 

Parties In a suit for an injunction against one 
of several owners of an irngation system, to pre¬ 
vent the flooding of complainant’s land, where 
defendant has sole control of the instrumentality 
causing the damage, the other owners are not 
necessary parties defendant An action against 
a distributor for a failure to supply water may 
be maintained by the owner of the iriigated land, 
without joining a tenant to whom he has con¬ 
tracted to furnish water,or by one holding a 
mortgage on the crops to be grown on the land 
On the other hand, a landlord and a tenant may 
join as plaintiffs in an action for damages for a 


failure to supply water Under a statutory pro¬ 
vision permitting tenants in common to sue to¬ 
gether, there is not a misjoinder of parties plain¬ 
tiff where tenants in common of land are joined 
as complainants in a suit to enjoin interference 
with their supply of water for irrigation, 
under a statute providing that any person may be 
made a party who has or claims an interest ad¬ 
verse to plaintiff or is necessary to a complete de¬ 
termination of the question involved, landowners 
claiming a right to the prorating of water in times 
of scarcity are necessary parties to a suit by a 
landowner to restrain a diversion of waters to 
such persons Landowners who obtained a judg¬ 
ment in a prior action against an irrigation district 
entitling them to have delivered waters of a cer¬ 
tain lake for irrigation purposes are necessary par¬ 
ties to a suit to enjoin the district from using 
flumes, canals, and laterals under or on plaintiff’s 
property for irrigation or other purposes, when 
grant of such injunctive relief would diminish 
or eliminate the irrigation water of the landown¬ 
ers 

c. Pleading 

In an action for damages resulting from the negligent 
construction, operation, or maintenance of an irrigation 
system, the complaint must show that the plaintiff has 
suffered an actionable injury for which the owner of the 
system is responsible, and the answer must allege all 
facts necessary to establish the defense General rules 
govern questions of pleading in actions involving the 
supply of water, and questions of issue, proof, and vari¬ 
ance. 

In an action for damages resulting from the 
negligent construction, operation, or maintenance 
of an irrigation system, the complaint must show 
that plaintiff has suffered an actionable injury for 
which the owner of the system is responsible,50 


35 Cal —^Bradshaw v Glenn-Colusa 

Irr Dist, 198 P 2d 106, S7 Cal App 
2d 882 

Piling of Tmvenfled claim as in 
letter to district superintendent, is 
not substantial compliance with stat¬ 
utory requirement that verified claim 
for damages be filed to lay founda¬ 
tion for action therefor 
Gal —Bradshaw v Glenn-Colusa Irr. 
Disl, supra. 

36 Cal —^Bradshaw v. Glenn-Colusa 
Irr Bist, supra. 

37 US —Hooker v Farmers' Irr 
Dist, CCA Neb, 272 P 600 

67 C J p 1436 note 49 

38. Neb—Cover v Platte Val Pub¬ 
lic Power & Irr Bist, 57 NW2d 
276, 156 Neb 64^4 

Action not barred by limitation 
Cal —Richter v Union Land Co , 62 
P 39, 129 Cal 367 


Action barred by limitatioii 
Neb —Cover v Platte Val Public 
Power & Irr Bist, 67 NW2d 275, 
166 Neb 644 

39. Action not barred by laches 
Colo—Consolidated Juchem Bitch & 

Reservoir Co v Old, 163 P 78, 62 
Colo 470 

40. Mont—^Hyinlc v Low Line Irr. 
Co, 205 P 236, 62 Mont 401 

41- Colo —Consolidated Juchem 
Bitch & Reservoir Co v. Old, 163 
P 78, 62 Colo 470 
67 C J p 1435 note 38. 

42. Wash—^Peters v Union Gap 
Irr Bist, 167 P. 1085, 1086, 98 
Wash 412 

67 C J p 1435 note 39 

43. U S —The Salton Sea Cases, 
Cal. 172 P 792, 97 CCA 214, 
certiorari denied 30 S Ct 405, 216 
U S 603, 54 LBd 346 

67 C J p 1436 note 42 
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44. Tex—^Barstow Irr Co v Cleg- 
hon, Civ App, 93 SW 1023 
46. Colo —Equitable Securities Co 
V Montrose, etc, Canal Co, 79 P 
747, 20 Colo App 465 
46. Neb —Chalupa v. Tri-State Land 
Co. 138 NW 603, 92 Neb 477 
67 C J p 1436 note 45 
47- Cal —'Smith v Stearns Rancho 
Co. 61 P 662, 129 Cal 58 

48. Colo—Brown v Farmers' High 
Line Canal, etc, Co, 66 P 183, 
26 Colo 66 

49. Tex—^Meyer v Wichita County 
Water Imp Bists Nos 1 and 2, 
Civ App, 265 SW2d 660, refused 
no reversible error 

50. Utah—Brian v. Fremont Irr 
Co, 186 P2d 688, 112 Utah 220 

67 C J p 1436 note 62 
Complaiut held sufO^cient 

(1) To state cause of action for 
damages 
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and whether there is a sufficient charge of neg¬ 
ligence must be determined from the facts alleged 
rather than from the conclusions of the pleader 
Moreover, in an action for injury to land, it must 
be adequately described ^2 The answer must allege 
all facts necessary to establish the defense 53 

General rules govern questions of pleading in 
actions involving the supply of water for irriga¬ 
tion 54 

Issues, proof, and variance. In actions for inju- 
nes incident to the supply and use of water for 
irngation, general rules are applicable to ques¬ 
tions of issues,55 proof, 56 and variance 57 


d. Evidence 

(1) Presumptions and burden of proof 

(2) Admissibility 

(3) Weight and sufficiency 

(1) Presumptions and Burden of Proof 

In actions involving injuries resulting from the con¬ 
struction, operation, and maintenance of an irrigation 
system, the plaintiff has the burden of showing that the 
injury complained of was attributable to the defendant's 
negligence, it being ordinarily presumed that the irriga¬ 
tion system has been properly constructed 

In actions involving injuries resulting from the 
construction, operation, and maintenance of an 
irngation system, plaintiff has the burden of show- 


—Taylor v Roosevelt Irr Dist, 
232 P2d 107, 72 Anz 160—Salt 
River Valley Water Users' Ass'n 
V Stewart, 34 P 2d 400, 44 Anz 
119 

Mont—^Newman v Bitter Root Irr 
Dist, 28 P2d 196. 95 Mont 621 
Neb—Snyder v Platte Valley Public 
Power and Irrigration Dist, 13 N 
W2d 160, 144 Neb 308, 160 AL.R 
1154 

Or—Patterson v Horsefly In* Dist, 
69 P 2d 282, 157 Or 1, rehearingr 
denied 70 P 2d 36, 157 Or 1 
Utah—Burtenshaw v Bountiful Irr 
Co, 61 P2d 312, 90 Utah 196 
67 C J p 1436 note 52 [a] 

(2) To alleg-e negrligrence 

US—^Desert Beach Corp v U S, 
DC Cal, 128 FSupp 681 

(3) To alleg-e special damages 
j^Yiz —Salt River Valley Water Us¬ 
ers’ Ass’n v ALTlhur, 74 P 2d 582, 
61 Anz 101 

(4) To State cause of action for 
injunction 

Or—Kaylor v Recla, 84 P 2d 495, 
160 Or 254 

Complaant held l 3 iEnifflcien.t 

(1) In general 

Cal—Curci v Palo Verde Irr Dist, 
159 P2d '674, 69 Cal App 2d 683 
—Osborne v Impenal Iir Diist, 
47 P2d 798, 8 Cal App 2d 622 
Nev—Orr Ditch & Water Co v Sil¬ 
ver State Lodge, 78 P2d 95. 58 
Nev 292 

Utah—^Brian v Fremont Irr Co, 1S6 
P2d 688, 112 Utah 220 
67 C J p 1436 note 52[b] 

Complaint held subject to a motion 
to make more spe^^Hc 
Colo —Ft Lyon Canal Co v Ben¬ 
nett, 156 P 604, 61 Colo 111 

51. Mont—^Bray v Cove Irr Dist, 
284 P. 539, 86 Mont. 562 

52. Mont—^Billings Realty Co v 
Big Ditch Co, 115 P 828, 43 Mont 
251 

67 C J p 1437 note 64 

53. Or—^Patterson v. Horsefly Irr 
Dist, 69 P,2d 282, 167 Or. 1, re¬ 


hearing denied 70 P 2d 36, 157 
Or 1 

54. Utah—Cortella v Salt Lake 
City 72 P 2d 630, 93 Utah 236 
67 C J p 1437 note 66 
Complamt held suL&cient 

(1) In general 

Utah —Cortella v Salt Lake City, 
supra. 

67 C J p 1437 note 56 [a] 

(2) As against general demurrer 
Utah—Cortella v Salt Lake City, 

supra 

(3) To show breach of contract 
Utah —Cortella v Salt Lake City, 

supra. 

(4) To raise inference that water 
rights, to which tract of land was 
entitled for irrigation, were appur¬ 
tenant to lands comprising tract 
Utah—Cortella v Salt Lake City, 

supra * 

Complaint held InstifficleiLt 

(1) To show defendant acted in 
proprietary capacity in supplying 
water 

Cal —Jackson & Perkins Co v By- 
ron-Bethany Irr Dist, 29 P 2d 
217, 136 Cal App 375, hearing de¬ 
nied 30 P2d 616, 136 Cal App 375 

(2) To show present ownership 
Utah —Cortella v Salt Lahe City, 

•72 P2d 630, 93 Utah 236 

(3) Other illustrations see 67 CJ 
p 1437 note 66 [b] 

Flea or answer held insufficient 

Colo —Twin Lakes Reservoir & Canal 
Co V Sill, 89 P2d 1012, 104 Colo 
215 

55 Colo—^Pettit V Waline, 36 P 2d 
163, 96 Colo 360 
67 C J p 1437 note 58 

Points of discharge of waste water 

Where plainlifE claimed ownership 
of lateral ditch, and alleged that lat¬ 
eral was suflJicient to carry his water 
only and that defendants wrongfully 
dDScharged waste water from their 
land into lateral, and sought injunc¬ 
tion restraining defendants from dis¬ 
charging waste water into lateral, 
determination of points of discharge 
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of waste water from defendants* land 
into lateral was within issues 
Colo —Pettit V Waline, supra. 

56 Neb —^Scherz v Platte Valley 
Public Power <& Irr Dist, 37 NW 
2d 721, 151 Neb 415 

67 C J p 1437 note 59 
iregligent coustmctioiL, operation, Or 
malnteaiaiLce of system 

(1) In action against irrigation 
district for damages to lands and 
crops caused by seepage waters from 
reservoir and canal, there must be 
proof establishing a causal connec¬ 
tion between waters of district and 
the seeped condition of plaintiffs’ 
lands 

Neb —^McKain v Platte Valley Public 
Power & Irrigation Dist, 37 NW 
2d 923, 151 Neb 497—Scherz v 
Platte Valley Public Power & Irr 
Dist, 37 NW2d 721, 151 Neb 415 

(2) Other cases see 67 C J p 1137 
note 59 [a] 

For failure to supply water 

(1) In action by landowner to com¬ 
pel ditch corporation to deliver wa¬ 
ter without chaige statutes express¬ 
ly limited to coowners of unincor¬ 
porated ditches are inapplicable to 
determine proof necessary under cor¬ 
poration’s allegation that owner was 
liable for pro rata share of upkeep, 
where ditch in question was incor¬ 
porated, and landowner was not 
shown to be coowner 

Colo —Johnston v Wanamaker Ditch 
Co, 38 P2d 907, 95 Colo 551 

(2) Other cases see 67 C J p 1437 
note 59 [b] 

57 Anz—Salt River Valley Water 
Users* Ass’n v Stewart, 31 P 2d 
400, 44 Anz 119 

67 C J p 1438 note 60 
VarisiLce held immaterial 
Anz—Salt River Valley Water Us¬ 
ers’ Ass’n V Stewart, supra 
Vanauce not shown 
Neb—McKain v Platte Valley Pub¬ 
lic Power & Irrigation Dist, 37 
NW2d 923, 151 Neb 497—Scherz 
V Platte Valley Public Power & 
Irr Dist, 37 NW2d 721, 151 Neb 
416. 
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ing that the injury complained of was attributable 
to defendant’s negligence,58 and to no fault on 
the part of plaintiff,59 it being ordinarily presumed 
that the irrigation system has been properly con- 
structed.89 xhe doctrine of res ipsa loquitur has, 
however, been held to apply to actions involving the 
breaking of an irrigation ditch 6^ Defendant has 
the burden of proving matters of defense 69 

Ith actions involving failuie to supply water, and 
interference with supply, the burden of proving 
a cause of action is on the party bringing the ac- 
tion,63 and the burden of proving matters of de¬ 
fense is on defendant 6* It has been held that the 
doctrine of res ipsa loquitur does not apply in an 
action by a landowner for failure to deliver water, 
due to the nature of the duty involved 65 A land- 
owner to maintain an action for breach of agree¬ 


ment between the distributor and others to furnish 
water for irrigation is required to show that he 
was in privity with the agreement,66 and if he fails 
to do so, no recovery can be had 67 Since a district 
IS a public corporation and agency of the state, 
as IS discussed supra § 318, in the absence of alle¬ 
gations to the contrary, it is presumed that an irri¬ 
gation district in furnishing water acts within its 
ordinary governmental capacity,®® and its officers 
as public officers are presumed to have regularly 
performed their duties 69 There is also an assump¬ 
tion in the absence of other allegations that water 
furnished by an irrigation district, whether it con¬ 
tains salt or otherwise, had been determined to be 
suitable for irrigation and beneficial to lands using 
It 70 


58 Anz—Salt River Valley "Water 
Users’ Ass’n v Blake, 90 P 2d 1004, 
53 Anz 498 

IdsLho —City of Payette v Jacobsen. 

66 P 2d 1013, 57 Idaho 534 
Nev—Montesa v Gelmstedt, 270 P j 
2d 668. 70 Nev 418 | 

67 C J P 1438 note 62 | 

Causal couiiectioii | 

(1) Where -water from irrigation j 
dnstnet’s canal and reservoirs coni', 
bine with water from anothei source, 
and oomhmed water causes damage 
to land, landowner, in order to re¬ 
cover from district, must prove 
either that damage would have been 
done by water from canal and reser¬ 
voirs without water from other 
source, or he must establish amount 
of damage done hy water of district 
TTeb—McKain v Platte Valley Pub¬ 
lic Power & Irngation Pist, 37 
NW2d 923, 151 Neb 497—Faught 
V Platte Val Public Power & Irr 
Uist, 25 NW2d 889, 147 Neb 1032 

_^Paught V Dawson County Irr 

Co, 19 NW2d 358, 146 Neb 274 

(2) In an action against irriga¬ 
tion district for damages to land 
as result of seepage of water from 
district’s reservoir and canal, it is 
necessary to establish a causal rela¬ 
tionship between the water in the 
canal and reservoir and the water 
causing the seeped condition on the 
damaged lands 

Keb—Smith v Platte Valley Public 
Power & Irrigation Dist, 36 NW 
2d 478, 151 Neb 49—^Lincoln Joint 
Stock Land Bank v. Platte Valley 
Public Power & Irrigation Dist, 
299 NW 485, 140 Neb 316 

59. Cal —Osborne v Imperial Irr 
Dist, 47 P2d 798, 8 Cal App 2d 
622 

Due oaxe on. yaxt of deceased 

In action against officers of irri¬ 
gation district for damages for death 
of plaintiffs’ minor daughter alleged 


to have been caused by dangeious 
condition of istructure across canal, 
fact that the danger was not as 
obvious to child as to adult does 
not relieve plaintiffs of statutory 
burden to prove due caie on part 
of deceased 

Cal —Osborne v Imperial Irr Dist, 
supra. 

00. Wash—^Longmire v Telm Irr 
Dist, 195 P 1014, 114 Wash 619 
67 C J p 1438 note 63 

61. Wash—Dalton v Selah Water 
Users* Ass’n, 122 P 4, 67 W^ash 
689 

67 C J p 1438 note 64 

62, Idaho —City of Payette v Ja¬ 
cobsen, 66 P 2d 1013, 57 Idaho 524 

67 C J P 1438 note 65 
Division, of proceeds 

In action against city which had 
acQiuired rights in canal from canal 
company, and against nver company 
which owned, controlling stock in 
canal company, for benefit of canal | 
company, wherein plaintiffs contend¬ 
ed that controlling and interlocking 
directors of the two companies un¬ 
lawfully and unfairly diverted to 
river company part of consideration 
paid by city, river company and its 
directors who controlled canal com¬ 
pany had burden of proving there 
was fair division of proceeds 
!wyo—Laramie Rivers Co v. Wat¬ 
son, 241 P 2d 1080, 69 Wyo. 333 

es. US—^ITre v XT S, DC Or, 93 
FSupp. 779, affirmed, CA, White 
V U. S, 193 F 2d 606, and reversed 
on other grounds U S v Ure, 225 
Fid 709 

Colo —Johnston v Wanamaker Ditch 
Co. 38 P2d 907, 95 Colo. 551 
67 C J p 1438 note 66 
Prlma facie case held established 
by proving company’s failure to de¬ 
liver the auantity of water recLUired 
by contract and the extent of the 
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damage to crops and land from the 
failure to receive such a supply 
jg-eb—Preston v Farmers Irr Dist, 
293 NW 343, 138 Neb 504 

64, Neb —Corpus Jtms cited m 
Preston v Faimers Irr Dist, 293 
NW 343, 138 Neb 604 

67 C J P 1438 note 67 
Superveuhig ImpossiblUty 

An irrigation company which 
seeks, on ground of super\ening im¬ 
possibility, to excuse its failure to 
deliver water pursuant to the terms 
of its contract obligation has the 
burden of proving such supervening 
' impossibility 

jq-gb —Preston v Farmers Irr Dist, 
293 NW. 343, 138 Neb 504 

65. US—^Uie V U S, D C Or , 98 
FSupp 779, affirmed, CA, White 
V U S, 193 F 2d 505, and reveised 
on other grounds U S v Ure, 225 
F2d 709 

66 Utah —Cortella v Salt Lake 
City, 72 P 2d 630. 93 Utah 236 

67. Utah —Cortella v. Salt Lake 
City, supra 

68. Cal—Jackson & Perkins Co v 
Byron-Bethany Irr Dist, 29 P 2d 
217, 136 Cal App 375, hearing de¬ 
nied 30 P2d 616, 136 Cal App 375. 

69. Cal —Jackson & Perkins Co v. 
Byron Bethany Irr Dist, supra 

TO. Cal—Jackson & Perkins Co v. 

Byron-Bethany Iir Dist, supra 
Order of boaxd of eupervl«o-rs held 
conclusive 

Order of board of supervisors au¬ 
thorizing formation of irrigation dis¬ 
trict, that water was suitable for 
irrigation, is conclusive in collateral 
attack by action against district for 
damage from furnishing of salt wa¬ 
ter for irrigation 

Cal—Jackson & Perkins Co v By¬ 
ron-Bethany Irr Dist, supra. 
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Establishment of a pnma facie case does not re¬ 
quire plaintiff to adapt his proof of damages to 
the factors of excuse or mitigation which may be 
relied on by the irrigation company, where the ac¬ 
ceptance and effect of those factors are wholly 
matters for the jury’s determination 

(2) Admissibility 

The usual rules govern as to the admissibility of 
evidence m actions involving damages from the construc¬ 
tion, operation, or maintenance of an irrigation system, 
as well as in actions for damages due to failure to supply 
water. 

The usual rules on the subject govern as to the 
admissibility of evidence in actions involving dam¬ 
ages from the construction, operation, or mainte¬ 
nance of an irrigation system ,'^2 ^3 well as in actions 
for damages due to a failure to supply water,73 and 
m actions for damages against third persons for 
interfering with a consumer’s supply of water ^4 
Thus, evidence as to the feasibility and cost of 
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averting the inj’ury by the injured person i& 
admissible on the question of damages in an ac¬ 
tion for injuries resulting from the construction, op¬ 
eration, or maintenance of irrigation works *^5 Evi¬ 
dence as to acts or conduct of other persons is in¬ 
admissible on the issue of negligence in an ac¬ 
tion to recover for injuries resulting from the neg¬ 
ligent construction, operation, or maintenance of 
irrigation works 

(3) Weight and Sufficiency 

General rules govern questions of the weight and 
sufficiency of evidence in actions based on the negligent 
construction, operation, and maintenance of irrigation 
works, and in actions for failure to supply water for 
irrigation, as well as in actions against third persons for 
interfering with a consumer's supply. 

General rules govern questions of the weight 
and sufficiency of evidence in actions based on the 
negligent construction, operation, and maintenance 
of irrigation works,and in actions for failure 


71 Neb —^Preston v Farmers Irr 
Dist, 293 NW 343. 138 Neb 504 

72 Colo —Andrews v Coistilla Ditch 
Co, 165 P2d 188, 114 Colo 317 

67 C J P 1439 note 69 
aE&elevanoy 

The present condition of soil proxi- 
mately caused by dammingr of the 
water and all effects up to the pres¬ 
ent time would b© relevant to de¬ 
termine value of land in measuring 
damage to land caused by seepage 
from reservoir of irrigation district 
Neb —Applegate v Platte Valley 
Public Power & Irrigation Dist, 
285 NW 585, 13'6 Neb 280 
XSvideiLce held adnaisslble 

(1) As to matter of justification 
Nev—Montesa v Gelmstedt, 270 P 

2d 668, 70 Nev 418 

(2) To show stagnant and offen¬ 
sive condition of the water 

Ariz—Salt River Valley Water Us¬ 
ers’ Ass’n V Arthur. 74 P 2d 682, 
51 Anz 101. 

(3) To show that canal was per¬ 
mitted to cairy water in excess of 
its maximum capacity. 

Cal —^Massetti v Madera Canal & 
Irrigation Co, 68 P2d 260, 20 Cal 
App 2d 708 

(4) To show manner and extent 
to which lands have been affected 
by seepage of water from reservoir 
Neb —Smith v Platte Valley Public 

Power & Irrigation Dist. 3$ NW 
2d 478, 161 Neb 49 

(5) To show extent and intensity 
of ram, extent and intensity of re¬ 
sultant flood, and extent of damage 
to the canal 

Neb —Hilzer v. Farmers Irr Dist, 
66 NW2d 467. 166 Neb 398 

(6) To establish oral contract re¬ 
lied on as defense. 


Colo —Andrews v Costilla Ditch Co , 
165 P2d 188. 114 Colo 317 

(7) Other illustrations see 67 C J 
p 1439 note 69 [a] 

Evidence held inadmissible 
Nev—Orr Ditch & Water Co v Sil¬ 
ver State Lodge. 78 P 2d 95, 68 
Nev 292 

67 CJ p 1439 note 6*9 [b] 

73. Mont—^Blaser v. Clinton Irr 
Dist, 53 P2d 1141. 100 Mont 459 

67 C J p 1439 note 70 
Evidence held admissible 

(1) Evidence of facts and circum¬ 
stances existing when the contracts 
were entered into for purpose of de¬ 
termining what the parties intended 
by phrase used in contract 

Cal —Thermalito Irr Dist v Cali¬ 
fornia Water Service Co, 239 P 2d 
109, 108 Cal App 2d 329 

(2) Parol evidence as to location 
of terminus of canal at time of crea¬ 
tion of district held to dispel am¬ 
biguity with respect thereto 

Mont —Blaser v Clinton Irr Dist, 
63 F2d 1141, 100 Mont 469 

(3) Other illustrations see 67 C J p 
1439 note 70 [a] 

74. Cal—Tates v Kuhl, 279 P 2d 
563, 130 Cal App 2d 536. 

67 C J p 1439 note 71 
Evidence held admissible 
Cal —Tates v Kuhl, supra 

75. Colo — Bijou Irr Dist v Cateran 
Land & Live Stock Co, 213 P 999, 
73 Colo 93 

67 C J p 1439 note 73 

78. Colo—^Burke v South Boulder 
Canon Ditch Co, 203 P 1098, 71 
Colo 58 

67 C J p 1440 note 74. 

177- Mont—Butler v. Paradise Val 
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Irr Dist, 160 P 2d 481, 117 Mont. 
563 

67 C J p 1440 note 76 

Evidence held snfflcient 

(1) To prove negligence of defend¬ 
ant 

Xj s —Garden City Co v Burden, C 
A Kan, 186 F 2d 651 
Mont—Butler v Paradise Val In 
Dist, 160 P2d 481, 117 Mont 563 
Neb—Gable v Pathfinder Irr Dist, 
68 NW2d 500, 159 Neb 778— 

Faught V Dawson County Irr Co , 
19 NW2d 358, 146 Neb 274 
Utah—Tacea Tsouras v Brighton & 
North Point Irr Co. 227 P 2d 329, 
119 Utah 354 
67 C J p 1440 note 76 [a] 

(2) To sustain findings 

Cal—^Motzer v Paoh, 242 P 2d 91, 110 
Cal App 2d 141—Smith v Rock 
Creek Water Corp , 208 P 2d 705, 93 
Cal App 2d 49—Paul A Mosesian & 
Sons V Danielian, 126 P2d 363, 52 
Cal App 2d 387 

Idaho—City of Payette v Jacobsen, 
66 P2d 1013, 67 Idaho 524 
Utah —Salt Lake City v J B & R 
B Walker, Inc, 253 P 2d 365— 
Tdcea Tsouras v Brighton & North 
Point Irr Co, 227 P 2d 329, 119 
Utah 354—Knight v Utah Power & 
Light Co, 209 P2d 221, 116 Utah 
195—^West Union Canal Co v Pro¬ 
vo Bench Canal & Irr Go , 208 P 2d 
1119, 116 Utah 128 
67 C J p 1440 note 76 [a] 

(3) To support verdict or judgment 
for plaintiff 

Cal —Massetti v. Madera Canal & Ir¬ 
rigation Co, 68 P2d 260. 20 Cal 
App 2d 708 

Idaho —^Macomb v Extension Ditch- 
Co. 214 P2d 464, 70 Idaho 202— 
Albrethson v Carey Val Reservoir 
Co. 186 P2d 853. 67 Idaho 529 
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to supply water for irrigation,'^ ^ as well as in actions 
against third persons for interfering with a con- 
swmer’s supply.*^® 

e. Trial 

In actions relating to injuries incident to the supply 
and use of water for irrigation, instructions must cor¬ 
rectly state the law applicable to the case under con¬ 
sideration, and the verdict and findings must be sup- 
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ported by the evidence and be in conformity with the 
issues 

Rules governing the trial of civil actions gen¬ 
erally are applicable to actions relating to inju¬ 
ries incident to the supply and use of water for 
irrigation 8° Thus, if the evidence is conflicting, 
questions of fact are for the jury,^! instructions 
must correctly state the law applicable to the case 


Neb —Webb v Platte Val Public 
Power & Irr Dist, 18 NW2d 563, 

146 Neb 61 

;isrev—Orr Ditch & Water Co v Sil¬ 
ver State Lodge, 78 P 2d 95, 5S 
Nev 292 

67 C J p 1440 note 76 [a] 

(4) To support verdict and judg¬ 
ment for defendant 

Oolo —Andrews v Costilla Ditch Co , 
165 P2d 188, 114 Colo 317. 

]Sreb —Snyder v Farmers Irr Dist, 
61 NW2d 557, 157 Neb 771 

(5) To show that injury was caus¬ 
ed by acts of plaintiffs, so as to re¬ 
lieve defendants from liability 

Cal —Rozewski v Simpson, 71 P 2d 
72, 9 Cal 2d 615 

jN^-ev—Montesa v Gelmstedt, 270 P 
2d 668, 70 Nev 418 

(6) As to amount of damages 
Ariz—Salt River Valley Water 

Users' Ass’n v Blake, 90 P 2d 1004, 
53 Ariz 498. 

—^Paught V Platte Val Public 
Power & Irr Dist, 25 NW2d 889, 
147 Neb 1032 

Utah—Tacea Tsouras v Brighton & 
North Point Irr Co, 227 P 2d 329 
67 C J p 1440 note 76 [a] 

(7) To show that plaintiff attempt¬ 
ed to mitigate the damages to his 
land caused by overflow and seepages 
from irrigation canal 

Utah—Tacea Tsouras v Brighton & 
North Point Irr Co , supra 

(8) As to other matters 

—^Hume v Fresno Irr Dist, 69 P 
2d 483, 21 Cal App 2d 348—^Massetti 
V Madera Canal & Irrigation Co , 
68 P2d 260, 20 Cal App 2d 708 
Xeb—Faught v Platte Val Public 
Power & Irr Dist, 25 NW2d 889, 

147 Neb 1032—^Faught v Dawson 
County Irr Co, 19 N W 2d 358, 146 
Neb 274—Webb v Platte Val Pub¬ 
lic Power & Irr Dist, 18 NW2<i 
663, 146 Neb 01 

67 C J p 1440 note 76 [a] 

Evidence held ixLsnffloient 

(1) To sustain a verdict or judg¬ 
ment for plaintiff 

Ariz—Salt River Valley Water 
Users' Ass’n v Blake, 90 P 2d 1004, 
63 Ariz 498 

Neb —Lincoln Joint Stock Land Bank 
V Platte Valley Public Power & 
Irrigation Dist, 299 NW 485, 140 
Neb 316 

(2) To authorize recovery of more 
than nominal damages. 


Utah—Burtenshaw v Bountiful Irr 
Co, 61 P2d 312, 90 Utah 196 
67 C J p 1440 note 76 [b] 

(3) To establish that the damages 
suffered by plaintiffs were due to the 
misfeasance or negligence of defend¬ 
ant 

Or —Patterson v Horsefly Irr Dist, 
69 P 2d 282, 157 Or 1, rehearing 
denied 70 P2d 36, 167 Or 1. 

67 CJ p 1440 note 76 [b] 

(4) To establish acauiescence of 
landowners m acts of ditch owners 
resulting in injury so as to consti¬ 
tute laches barring action 

Cal—^Nelson v Robinson, 118 P 2d 
350, 47 Cal App 2d 520 

(5) To establish that injury oc- 
cuired as a direct result of danger¬ 
ous condition and while structure 
was being used with due care 

Cal —Osborne v Imperial Irr Dist, 
47 P2d 798, 8 Cal App 2d 622 

(6) To prove notice by officers of 
the dangerous condition 

Cal —Osborne v Imperial Irr Dist, 
supra 

(7) As to damages 

Neb —Webb v Platte Val Public 
Power & Irr Dist, 18 NW2d 563, 
146 Neb 61 

(8) Other illustrations see 67 C J p 
1440 note 67 [b] 

78. US —White v U S , C A Or, 193 
F2d 505 

67 C J p 1441 note 77 
Evidence held sufficient 

(1) To establish water contract de¬ 
clared on. 

Tex—Garwood Irr Co v Williams, 
Civ App, 243 SW2d 453, error re¬ 
fused no reversible error 

(2) To sustain finding that res 
Ipsa loquitur doctrine was not appli¬ 
cable under state law 

US—White V U S, CAOr, 193 F 
2d 505 

(3) To sustain finding that water 
company was under no obligation to 
deliver water to stockholder at high¬ 
est point on his land 

Cal —^Duze v South Elsinore Mut 
Water Co, 188 P 2d 837, 83 Cal 
App 2d 333 

(4) To sustain finding that corpo¬ 
ration had been guilty of discrimina¬ 
tion 

Tex —Garwood Irr Co v Williams, 
supra 

<5) As to amount of damages 
Cal—^Crane v East Side Canal & Ir- 
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ngation Co, 44 P 2d 455, 6 Cal App 
2d ?61 

67 C J p 1446 note 16 [a] 

(6) As to other matters 
US—White V U S, CAOr, 193 F 
2d 505 

U S V Powers, D C Mont, 16 F 
Supp 155, modified on other 
grounds, CCA, 94 F 2d 783, af¬ 
firmed 59 set 344, 305 US 627, 83 
LEd 330 

Colo —Johnston v Wanamaker Ditch 
Co, 38 P2d 907, 95 Colo 551 
Tex—City of Wichita Falls v Brun¬ 
er, Civ App, 191 S W 2d 912 
67 C J p 1441 note 77 [a] 

Evideoioe held msufflcieut 

(1) To establish that a break in ir¬ 
rigation canal was the result of neg¬ 
ligence by the distributor 

US—Ure V U S , D C Or , 93 F 
Supp 779, affirmed, CA, White v 
U S, 193 F 2d 505, and reversed 
on other grounds U, S v Ure, 225 
F2d 709 

(2) To support finding that land- 
owner had become entitled to use of 
water by allotment from those to 
whom defendant had granted water 
right 

Utah—Cortella v Salt Lake City, 72 
P2d 630, 93 Utah 236 

(3) As to other matters 

Cal—Muscoy Mut Water Co No 1 
V Enloe, 213 P 2d 414, 95 Cal App 
2d 566 

Idaho —Jensen v Boise-Kuna Irr 
Dist, 269 P2d 755, 76 Idaho 133 
67 C J p 1441 note 77 [b] 

79. Colo —^Ft Lyon Canal Co v 
Bennett, 166 P 604, 61 Colo 111 

67 C J p 1441 note 78 

80. Colo—Pettit V Waline, 36 P 2d 
163, 95 Colo 360. 

Venue 

Where private landowner’s action 
against a mutual water storage and 
canal company for damages and in¬ 
junctive relief was tried in county 
where injury to real estate was alleg¬ 
ed to have taken place, denying com¬ 
pany’s motion for change of venue 
was proper 

Colo —Twin Lakes Reservoir & Canal 
Co. V Sill, 89 P2d 1012, 104 Colo 
215 

81. Cal—Tates v. Kuhl, 279 P 2d 
563, 130 Cal App 2d 536 

Utah —Charvoz v Bonneville Irr 
Dist, 235 P2d 780, 120 Utah 480 
67 C J. p 1441 note 81. 
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under consideration,^^ and the verdict and findings 
must be supported by the evidence and be in con¬ 
formity with the issues.83 

f. Judgment 

A judgment in actions for fnjunes incident to the 
supply and use of water for irrigation must conform to 
the pleadings, proof, and findings, and must be definite 
and certain. 

As in other actions the judgment in actions for 


injuries incident to the supply and use of water 
for irrigation must conform to the pleadings and 
proof,8^ and to the findings,85 and must be definite 
and certain 86 A judgment for failure to supply 
water may be construed to constitute a debt 87 

Injunction The fact that a decree enjoining a 
mutual water storage and canal company from 
emptying water into a natural stream so as to 
flood lands of an adjoining landowner imposes some 


Evidence lield sufflcxeut to raase jury 
q.TLestiozL 

Mont—Newman v Bitter Root Irr 
Dist, 28 P 2d 196, 95 Mont 521 
Utah—Burtenshaw v Bountiful Irr 
Co, 61 P2d 312, 90 Utah 196 
67 C J P 1440 note 76 [a] 

Evidence held insnfficiexit to laise jo- 
ly question 

Cal—^Williams v, Sutter-Butte Canal 
Co. 185 P2d 664, 82 Cal App 2d 
100 

67 C J p 1440 note 76 [b] 

Held questions of fact 

(1) Cause of damage 

Cal—^Hume v Fresno Irr Dist, 69 
P2d 483, 21 Cal App 2d 348 
Neb—McKain v Platte Valley Pub¬ 
lic Power & Irrigation Bist, 37 N 
■W2d 923, 151 Neb 497—Smith v 
Platte Valley Public Power & Irri¬ 
gation Dist, 36 NW2d 478, 161 
Neb 49 

67 C J p 1441 note 81 [a] 

(2) Negligence of defendant 

Ariz —Taylor v Roosevelt Irr Dist, 
226 P 2d 154, 71 Anz 254, opinion 
adhered to 232 P 2d 107, 72 Anz 
160 

Neb —^Hilzer v Farmers Irr Dist, 
66 NW2d 467, 156 Neb aoS—Webb 

V Platte Val Public Power & Irr 
Dist, 18 NW2d 663, 146 Neb 61— 
Snyder v. Platte Valley Public 
Power and Irrigation Dist, 13 N 
W2d 160, 144 Neb. 308, 160 AL 
R 1154 

(3) Other cases see 67 C.J. p 1441 
note 81 [a], [b] 

82. Anz—Salt River Valley Water 
Users' Ass'n v Arthur, 74 P 2d 682, 
61 Anz 101 
67 C J p 1442 note 82 

Instructions held prox^ly to state 
law 

(1) In general 

Cal—^Hume v Fresno Irr Dist, 69 
P2d 483, 21 Cal App 2d 348—Crane 

V East Side Canal & Irrigation Co, 
44 P2d 465, 6 Cal App 2d 361 

Colo —Twin Lakes Reservoir & Canal 
Co V Sill, 89 F2d 1012, 104 Colo 
216 

Neh—^Applegate v. Platte Valley 
Public Power & Irrigation Dist, 
285 NW 686, 136 Neb 280 
67 CJ p 1442 note 82 [a], [b] 

(2) As to care required 

Anz—Salt River Valley Water 


Users’ Ass’n v Arthur, 74 P 2d 582, 
51 Anz 101 

(3) As to negligence 

U S —Garden City Co v Burden, C 
A Kan, 186 F 2d 651 
Tex—Calhoun County Canal Co v 
Hichman, Civ App, 264 S W 2d 738, 
refused no reversible error 

(4) As to negligence, act of God, 
and proximate cause of damage were 
proper 

Neb —Snyder v Farmers Irr Dist, 
61 N W 2d 557, 157 Neb 771 

(5) As to proximate cause or con¬ 
curring causes 

Neb —Hilzer v Farmers Irr Dist, 
56 NW2d 457, 156 Neb 398—Mc¬ 
Kain V Platte Valley Public Pow¬ 
er & Irrigation Dist, 37 NW2d 
920, 151 Neb 497—Smith v Platte 
Valley Public Power & Irrigation 
Dist, 36 NW2d 478, 151 Neb 49 
Tex—Calhoun County Canal Co v 
Richman, Civ App, 264 S W 2d 738, 
refused no reversible error 
Utah—Charvoz v Bonneville Irr 
Dist, 235 P2d 780, 120 Utah 480 

(6) As to damages 

Neb—Gable v Pathfinder Irr Dist, 

68 NW2d 500, 169 Neb 778 

Requested lufftructions held poroperly 
lefused or improperly given 
Cal—Crane v Bast Side Canal & Ir¬ 
rigation Co, 44 P 2d 456, 6 Cal App 
2d 361 

Colo —Twin Lakes Reservoir & Canal 
Co V Sill, 89 P2d 1012, 104 Colo 
215 

Idaho —Albrethson v Carey Val Res¬ 
ervoir Co, 186 P 2d 853, 67 Idaho 
629 

Neb —^Hilzer v Farmers Irr Dist, 
56 NW2d 467, 156 Neb 398—Webb 
V Platte Val Public Power & Irr 
Dist, 18 N"V^2d 663, 146 Neb 61 
Or —^Patterson v Horsefly Irr Dist, 

69 P 2d 282, 167 Or 1, rehearing 
denied 70 P 2d 36, 157 Or 1 

Utah —Charvoz v Bonneville Irr 
Dist, 236 P2d 780, 120 Utah 480 
—^Burtenshaw v Bountiful Irr Co , 
61 P 2d 312, 90 Utah 196. 

67 C J p 1442 note 82 [a]. 

83. Utah —Cortella v. Salt Lake 
City, 72 P2d 630. 93 Utah 236 
67 C J p 1442 note 83. 

CoxLStmotloai and effect of paxticnlar 
ffndmgs 

(1) Findings that a tract of land 
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was entitled to and had used water 
for a number of years, and that wa¬ 
ter users were individuals rather 
than corporations, and did not derive 
their interests through ownership of 
corporate stock sufficiently raise in¬ 
ference that water rights, to which 
tract of land was entitled for irriga¬ 
tion, were appurtenant to lands com¬ 
prising tract 

Utah —Cortella v. Salt Lake City, su¬ 
pra 

(2) Other findings see 67 CJ, P 
1442 note 83 [a] 

84- Colo—^Anderson v. Wise, 232 P. 

666. 76 Colo 377 
67 C J p 1442 note 85. 

85. Cal —Fredericks v. Fredericks, 
238 P2d 643, 108 Cal App 2d 242 

67 C J p 1443 note 86 

Judgment or decree held to he sup¬ 
ported by findings 

Cal—Fredericks v Fredericks, supra 
—Duze V South Elsinore Mut Wa¬ 
ter Co, 188 P2d 837, 83 Cal App 2d 
333 

NM—'Holloway v, Evans, 238 P2d 
457, 55 NM 601 
67 C J p 1443 note 86 [a] 

Judgment held not supported by find¬ 
ings 

Tex —Calhoun County Canal Co v. 
Richman, Civ App, 264 SW.2d 738, 
refused no reversible error 

IdodificatioxL of decree 

In suit to restrain discharge of 
waste water into lateral ditch, decree 
based on commissioner’s recommen¬ 
dation as to six points of discharge 
which were ample as defendants' 
land was farmed "at present time" 
was held proper as far as it covered 
present conditions, but would be 
worded so as to provide for changed 
conditions 

Colo—Pettit V Walme, 36 P 2d 163, 
95 Colo 360. 

86. Utah—Salt Lake City v J B 
& R E Walker, Inc, 253 P 2d 365 

Becaree held sufficiently defiante and 
certain, 

Idaho —Harsin v Pioneer Irr, Dist, 
263 P. 988. 46 Idaho 369 

87. Wash—^Huxtable v. Berg, 168 P. 
187, 98 Wash 616. 

67 C J p 1443 note 87. 
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practical difficulties in the way of expense or in¬ 
convenience does not affect its validity 

g. Damages 

(1) Injuries resulting from construction, 

operation, and maintenance 

(2) Failure to supply water 

(1) Injuries Resulting from Construction, 
Operation, and Maintenance 

All the injuries and expenditures proximately result¬ 
ing from the negligence of a distributor in its construc¬ 
tion, operation, and maintenance of the irrigation works 
are compensable in damages, and the measure of dam¬ 
ages for such injuries is usually the difference in the 
value of the injured property immediately before and 
immediately after the injury complained of, taking into 
consideration all uses to which the land was put and 
for which It was reasonably adaptable. 

All the injuries and expenditures, proximately 
resulting from the negligence of a distributor in its 
construction, operation, and maintenance of the irri¬ 
gation works, are compensable in damages,^^ but 
the injured person cannot recover damages for the 
distributor’s delay in doing an act which would 
only aggravate the injury complained of Where 
an irrigation district constructs a reservoir from 
which seepage appears on plaintiff’s land, and no 
new act of the district is required to produce the 


continuance of the injury except the use of its res¬ 
ervoir for the purpose for which it was construct¬ 
ed, the cause of damage to plaintiff’s land is per¬ 
manent 

Measure of damages The measure of damages 
for injuries resulting from the negligent construc¬ 
tion, operation, and maintenance of an irrigation 
system is usually the difference in the value of the 
injured property immediately before and immedi¬ 
ately after the injury complained of,^^ and not the 
cost of repairing or restoring the injured prop¬ 
erty to such a state or condition as existed imme¬ 
diately before the injury, ^3 although it has been 
held that, where the injured property can be restored 
to its original condition, the difference in the value 
of the property immediately before and immediate¬ 
ly after the injury is not the proper measure of 
damages All uses to which the land was put 
and for which it was reasonably adaptable may 
be taken into consideration ^5 The measure of 
damages has also been said to be the amount which 
will compensate for all the detnment proximately 
caused by the distributor’s acts, and as in other tort 
actions in fixing such damages considerable discre¬ 
tion rests with the court or jury In any event 
the amount of recovery should not exceed the loss 


88 Colo—Twin Lakes Beservoir & 
Canal Co v Sill, 89 P2d 1012, 104 
Colo 215 

Decree held proper 

Decree enjoining company from 
emptying water into stream so as to 
flood lands of an adjoining landown¬ 
er and containing provision that de¬ 
cree was stayed thirty days to per¬ 
mit company to institute eminent 
domain proceedings to acquire a right 
to flow water across plaintiff*s land 
was not invalid as compelling compa¬ 
ny to condemn a right of way in a 
public stream for purpose of trans¬ 
porting its appropriated water where 
decree permitted alternative of dredg¬ 
ing stream or institution of eminent 
domain proceedings, if company was 
so advised 

Colo —Twin Lakes Reservoir & Canal 
Co V Sill, supra. 

89. Cal—Griffith v Kerrigan, 241 
P2d 296, 109 Cal App 2d 637 

Utah—Corpus juns cited, ui Burten- 
shaw V Bountiful Irr Co, 61 P 2d 
312. 90 Utah 196 
•67 C J p 1443 note 90 

Amotmt held not esoessiTe 

(1) $166 for damage caused to 
house by overflow of waste ditch, 
where contractor testified that house 
•could be restored for $160, but such 
•estimate did not include loss of use 
of house while being repaired or cost 


of cleaning up filth left by such over¬ 
flow 

Ariz—Salt River Valley Water 

Users’ Ass’n v Arthur, 71 P 2d 582, 
51 Ariz 101 

<2) $9,666 66 for permanent inju¬ 
ries to land, alleged to have been 
worth $15,000 undamaged, from seep¬ 
age from reservoir 

Colo —Colorado Nat Bank of Denver 
V Irvine, 101 P 2d 30, 105 Colo 
58S 

Amount hold not Inadequate 

$1000 for damages to lajids used by 
duck club caused by flooding 
Cal —Skupen r Imperial Irr Dist, 
91 P2d 910, 33 Cal App 2d 392. 
Apportionm’ent of damages held 
proper where defendant flooded rice 
field adjoining plaintiff’s orchard, 
thus contributing to water seepage 
from canals along or near other 
boundaries of plaintiff's property and 
damaging her trees by raising the 
water table 

Cal —Griffith v Kerrigan, 241 P 2d 
296, 109 Cal App 2d 637 

90- Cal—Groff v Reclamation Dist 
No 108, 274 P 903, 97 Cal App 22 
67 C J p 1443 note 91 

91, Neb —^Applegate v Platte Valley 
Public Power & Irrigation Dist, 
285 NW 586, 136 Neb 280 

92 Neb —Smith v Platte Valley 
Public Power & Irrigation Dist, 36 
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NW2d 478, 161 Neb 49—Apple- 
gate V Platte Valley Public Power 
& Irrigation Dist, 286 NW. 685, 
136 Neb 280 
67 C J p 1443 note 92. 

Precise measure hald impossible 
In action for discomfort suffered 
by overflow of stagnant water from 
waste ditch onto plaintiff's premises 
which caused noxious insects to 
breed, vegetation and animal matter 
to decay, and created offensive stench, 
no precise measure of damages could 
be given 

Ariz—Salt River Valley Water 
Users' Ass'n v. Arthur, 74 P 2d 582, 
51 Ariz 101. 

93. Colo—^North Sterling Irr Dist 
V Gehrig. 149 P 1193, 27 Colo App 
661 

67 C J p 1443 note 93 

94. Tex —Wichita County Water Im¬ 
provement Dist No 1 V. McGrath, 
Civ App, 31 SW2d 467 

67 C J p 1443 note 94. 

95. Neb—Smith v Platte Valley 
Public Power & Irrigation Dist, 36 
NW2d 478, 151 Neb. 49—Apple- 
gate V Platte Valley Public Power 
& Irrigation Dist, 286 NW. 685, 
136 Neb 280- 

96. Cal —Skupen v. Imperial Irr. 
Dist, 91 P2d 910, 83 Cal,App.2d 
392. 
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actually sustained,nor should the damages be 
m such an amount as to represent compensation for 
injuries which are not properly attributable to the 
distributor 

Recovery may be had for damages to any annual 
crops growing on the damaged land,99 and in such 
case the amount of damages may be measured by a 
comparison of the net value of the probable yield 
with the value of the crops if they had not been 
damaged ^ The value of the loss of the use of 
land as to unmatured annual crops can be based on 
the value of the crop which could have been raised 
on the land except for the flooding, provided the 
evidence discloses suflicient data to determine that 
question with reasonable certainty ^ 

(2) Failure to Supply Water 

The measure of damages for failure to supply water 
for irrigation purposes has been variously fixed at the 
value of the water for irrigation purposes, the difference 
in the market value of the land immediately before and 
immediately after the injury, the difference between the 
rental value of the land with and without the supply of 
water contracted for, and the legal rate of interest on 
the consumer’s investment. 

When, in breach of a legal duty to furnish water 


to a consumer for irrigation, a distributor fails or 
refuses to do so, he is liable for whatever damage 
may be sustained as a consequence of such failure 
or refusal 3 The measure of damages for failure 
to supply water for irrigation purposes has been 
variously fixed at the value of the water for irri¬ 
gation purposes,^ the difference in the market value 
of the land immediately before and immediately 
after the injury,^ the difference between the rental 
value of the land with and without the supply of 
water contracted for,® and the legal rate of in¬ 
terest on the consumer’s investment'^ The con¬ 
sumer’s right to damages cannot be based on the 
cost to him of a more valuable right to water.® 

Where the failure to supply water results in loss 
of, or injury to, a growing crop, the value of the 
yield at maturity is the usual basis foi measuring 
the damage sustained ^ Accordingly, on failure 
to supply, damages may be awarded to the amount 
of the net value of the crop, when harvested, which 
would have been produced if the water had been 
supplied,or, if there was not a total failure of 
the crop, the difference in value between the crop 
as actually marketed and as it would have been if 


97 Wash—^Evergreen Farm v At- 
talia Land Co, 157 P. 487, 91 Wash 
192 

67 C J p 1443 note 95 

98 Tex —^Wichita County Water Im¬ 
provement Dist No 1 V McGrath, 
CiV App , 31 S W2d 457 

67 C J p 1443 note 96. 

99 Neb—Smith v Platte Valley 
Public Power &; Irrigation Dist, 36 
NW2d 478, 151 Neb 49—Apple- 
gate V Platte Valley Public Power 
& Iirigation Dist, 285 NW 585, 
136 Neb 280 

1. Cal—Catlett v Bennett, 173 P 
598, 37 Cal App 91 

67 C J p 1444 note 97 

2. Neb—Faught v Platte Val Pub¬ 
lic Power & Irr Dist, 26 NW2d 
S89, 147 Neb 1032 

3. US —Fans v Blame County Inv 
Co, D C Idaho, 3 P Supp 381 

Cal —Crane v Bast Side Canal & Ir¬ 
rigation Co , 44 P 2d 455, 6 Cal App 
2d 361 

Tex—City of Wichita Falls v Brun¬ 
er, Civ App, 191 SW2d 912 
67 C J p 1444 note 99 
Damage to he anticipated 

(1) In suit for damages for breach 
of contract permanently to furnish 
water for irrigation purposes during 
all future time, award of damages 
based on difference between market 
value of land with and without water 
right was proper as against objection 
that award of damages was too re- 
mote and uncertain because landown¬ 
er hai^ used land for twenty years for 

«4 C J.S —29 


grazing purposes without irrigation, 
and that it was too speculative to as¬ 
sume landowner or his successor in 
interest would desire to cultivate 
land, where land was adaptable for 
cultivation of alfalfa, barley, and 
rice 

Cal—Crane v East Side Canal & Ir¬ 
rigation Co , 44 P 2d 455, 6 Cal App 
2d 361 

(2) Other illustrations see 67 C J 
p 1444 note 99 [b] 

Damages held not excessive 

(1) In suit for damages for breach 
of contract permanently to furnish 
water for irrigation purposes during 
all future time, award of damages of 
fifteen dollars per acre, which was 
difference between market value of 
land with and without water right, 
was not excessive 

Cal—Crane v. East Side Canal & Ir¬ 
rigation Co, supra 

(2) Other illustrations see 67 C J 
p 1446 note 16 [a] 

4. Neb —Peden v. Platte Valley 
Farm & Cattle Co, 139 NW 1012, 
93 Neb 141 

67 C J p 1444 note 1 

5. Cal —Crane v East Side Canal & 
Irrigation Co, 44 P 2d 455, 6 Cal 
App 2d 361 

67 C J p 1444 note 2 

Value with and without water 

Measure of damages for breach of 
contract permanently to furnish wa¬ 
ter for purpose of irrigation during 
all future time is difference between 
market value of land with and with- 
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out water to be supplied according 
to terms of contract 
Cal—Crane v Bast Side Canal & Ir¬ 
rigation Co, supra 
Elements oousidered iu ascertaucu 
mg market value include various 
practical purposes to which land was 
naturally adaptable 
Cal—Crane v Bast Side Canal & Ir¬ 
rigation Co, supra 

6. Cal —Crane v Bast Side Canal & 
Irrigation Co , supra 
67 C J p 1444 note 3 

Breach of contract to furnish water 
for limited time 

Measure of damages for breach of 
contract to furnish water for pur¬ 
pose of irrigation during specified 
limited period of time is difference 
in rental value of land with and with¬ 
out the water 

Cal—Crane v East Side Canal & Ir¬ 
rigation Co, supra. 

7- Wash —Ulrich v, Pateros Water 
Ditch Co, 121 P 818, 67 Wash 328 

67 C J p 1444 note 4 

8- Wash —McDonald v Prosser 
Falls Land & Power Co , 188 P 462, 
110 Wash 176 

67 C J p 1446 note 14 

9, Tex—^American Rio Grande Land 
& Irrigation Co v Mercedes Plan¬ 
tation Co, Com App , 208 SW 901 

67 C J p 1444 note 5 

10. Tex—^Louisiana, Rio Grande Ca¬ 
nal Co V Elliott, Civ App, 193 S 
W 255 

67 C J. p 1445 note 6. 
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the water had been furnished as agreed On 
the other hand, it has been held that the measure 
of damages for the entire loss of growing crops 
due to a failure to supply water is the value of 
the crops at the time and place of destruction 
Thus, where the loss occurs before the maturity of 
the crop, damages are to be fixed as of that time 
rather than the time of maturity Similarly, 
It has been held that the measure of damages for 
injury to growing fruit trees is the difference m the 
value of the trees immediately before and immedi¬ 
ately after the injury Where the injury to crops 
is due to the withholding of water over a period 
of time, damages cannot be measured by the differ¬ 
ence in the value of the crops immediately before 
and immediately after the period during which the 
water is withheld,^^ nor may a tenant recover the 
value of that part of a crop which on maturity 
would have been payable as rent 

Interference with consumers supply of water 
In an action for damages for interference with 
a consumer’s supply of water, the damages must 
be computed on a satisfactory basis and the amount 
awarded should not be speculative 

Exemplary damages may, in a proper case, be 
awarded where the water company has been guilty 
of malice or oppression in failing or refusing to 
supply water for irrigation 

§ 368 . Criminal Responsibility 

By certain specified acts relating to the supply and 
use of water for irrigation are criminal offenses under the 
express provisions of some statutes 

Certain specified acts relating to the supply and 
use of water for irngation are criminal offenses 
under the express provisions of some statutes 
Under a statute making it a criminal offense to open, 


break, or tap any pipe, flume, ditch, or reservoir 
and remove therefrom or allow to be taken, re¬ 
moved, or to flow any water, the mere opening, 
breaking into, tapping, or connecting with an irri¬ 
gation ditch does not constitute the offense con¬ 
demned, since the taking or removing therefrom of 
water belonging to another or allowing the same 
to be taken is an essential element of the crime 20 
It IS no defense in a prosecution for interference 
with the head gate of an irrigation ditch, in viola¬ 
tion of a statute condemning such act, that some 
other person had interfered with the head gate,2i 
nor is it any defense, for one claiming to act in 
the exercise of a right to water, that he could not 
wait to exercise his right through the slow proc¬ 
ess of the law 22 Where a statute is, according to 
its title, enacted for the purpose of protecting per¬ 
sons using water for irngation from contamination 
of such water and making it a misdemeanor to 
contaminate the water, a provision, requiring the 
owners and operators of certain reservoirs and 
tanks to indicate by posting to whom such res¬ 
ervoirs or tanks belong, has been held not to make 
the omission so to post a misdemeanor 23 An ordi¬ 
nance requiring an irrigation ditch to be covered 
is invalid when applied to a ditch which was law¬ 
fully constructed but thereafter became included an 
a city by the extension of its limits so that one 
of the city streets was so plotted as to include the 
ditch 24 

In prosecutions for offenses incident to the sup¬ 
ply and use of water for irrigation, general rules 
govern questions relating to indictments and infor¬ 
mations,25 and evidence 26 In a prosecution for 
interference with the head gates of an irrigation 
ditch or canal, questions as to the right to divert 
water are not proper matters of consideration.27 


11. Cal —Hewitt v San Jacinto, etc , 
Irr Dist, 56 P 893, 124 Cal 186 

67 C J p 1445 note 7 

12. Idaho —Collins v Twin Palls 
North Side Land & Water Co, 162 
P 200, 28 Idaho 1 

67 C J p 1445 note 9. 

13. Idaho —Collins v Twin Palls 
North Side Land & Water Co, su¬ 
pra 

67 C J p 1445 note 10 

14. Tex —Hidalgro County Water 

Control & Improvement Dist No 1 
V Gannaway, Civ App , 13 S W 2d 
204 

67 C J p 1446 note 11 

15. Neb — Clasrue v Tn-State Land 

Co. 121 NW 570, 84 Neb 499, 133 
Am S K 637 I 

67C J p 1445 note 12. | 


16- Tex —Lone Star Canal Co v 
Cannon, Civ App, 141 SW 799 

67 C J p 1446 note 13 

17- Cal—Tates v Kuhl, 279 P 2d 
563, 130 Cal App 2d 536 

Damagrea awarded held not specnlan. 
tive 

Cal—Tates v Kuhl, 279 P 2d 663, 130 
Cal App 2d 536 

18- Cal ■—Lowe v Tolo County Con¬ 
sol Water Co, 108 P 297, 157 Cal. 
503 

67 C J p 1446 note 15 

18. Tex—^Bush v State, 238 SW 
664. 91 TexCr 296 

67 C J p 1446 note 17 

2a Nev—^Ex parte Schultz, 174 P 
431, 42 Nev 254 

21. Colo—^Lambert v People, 241 P 
533, 78 Colo 313 
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22 Wash—State v Lawrence, 6 P 
2d 363, 165 Wash 508 

23. La—State v Duson, 68 So 169, 
130 La 488 

Pollution of watercourses generally 
see supra §§ 43-67 

24. Idaho —City of Twin Palls v 
Harlan, 151 P 1191, 27 Idaho 769 

67 C J p 1446 note 22 
25- Colo—Lambert v People, 241 
P 633, 78 Colo 313 
67 C J p 1446 note 24 

26. Cal —People v Bosse, 68 P 2d 
990, 21 Cal App 2d 276 

XSvidence held sufficient to sustain 
conviction of breaking. inDuring, and 
destroying a dam 
Cal —People v Bosse, supra. 

27. Colo—Lambert v People, 241 P 
633. 634, 78 Colo 313 

67 CJ p 1447 note 26 
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Moreover, the ownership of an irrigation system . be immaterial in a prosecution therefor.^^ 
with reference to which an act is committed may [ 

SI. USE OF WATEE FOR MECHANICAL AND MANUFACTURING- PURPOSES 


A. RIGHT TO USE OF WATER 


§ 369. Natural Waters 

The acquisition of water rights to natural water 
for mechanical and manufacturing purposes, the na¬ 
ture of such rights, and the extent of, and the 
restrictions on, the use thereof, are considered in¬ 
fra §§ 370-372. 

Examine Pocket Parts for later cases. 

§ 370. -Acquisition of Water Rights 

The right to use water of a stream for mechanical 
purposes may be acquired by contract, grant or patent, 
eminent domain proceedings, or prescription 

The right to use the waters of a stream for me¬ 
chanical purposes is sometimes conferred by con- 
tract,29 or by special grant or patent,^® or it may 
be obtained by eminent domain proceedings^! or pre¬ 
scription 32 In some instances the right to use wa¬ 
ter of a stream has been granted by act of the leg¬ 
islature,33 but a legislative grant is not essential to 
permit the use of waters for the operation of ma¬ 
chinery 34 Grants of water nghts by implica¬ 
tion are not favored by the law,35 but implied 
grants of water rights may arise from the neces¬ 
sity of the situation when granted property can¬ 
not be used without such rights 36 


§ 371. -Nature of Right in General 

As a general rule, a riparian owner has the right to 
use the water of a stream or the power which it is 
capable of generating for mechanical and manufacturing 
purposes. 

Although under the doctrine of natural flow, a 
riparian owner cannot withdraw water for the 
operation of a factory,37 it is generally held that 
a riparian proprietor has the nght to use the wa¬ 
ter of the stream or the power which it is capable 
of generating for mechanical and manufacturing 
purposes 38 Such use is subject to the restriction 
that the water of the stream be not essentially di¬ 
minished 39 Ordinanly the water power to which 
a riparian owner is entitled consists of the fall in 
the stream when m its natural state as it passes 
through his land 40 To make use of the water for 
the purposes aforesaid, the riparian owner may di¬ 
vert the water from its natural channel into an ar¬ 
tificial channel with provision for the water’s re¬ 
turn to the stream, provided such diversion does 
not unduly injure others who have nghts in the 
water 4i A riparian owner, whose lands border on 
a stream, the bed of which is owned by the state, 
has no right to use the water power of the river 
at that point, where the only practicable method 
for using that power requires the construction of a 


28. Wyo—Hamp v. State, 118 P 
653, 19 Wyo 377 

67 C J p 1447 note 26 

29. Ind—Elkhart Paper Co v Fulk¬ 
erson, 75 NE 283, 36 Ind App 219 

Contracts for use of waters general¬ 
ly see supra §§ 220-223 

30. US —Valdes v Larnnaga, Puer¬ 
to Rco, 34 set 750, 233 US 705, 
58 LBd 1163 

67 C J p 1447 note 31. 

Oraiut by state 

Okl —Grand Hydro v Grand River 
Dam Authority, 139 P 2d 798. 192 
Okl 693, certiorari denied Grand 
River Dam Authority v Grand Hy¬ 
dro, 68 set 263, 332 US 841, 92 
LBd 413, vacated 68 S Ct. 729, 333 
US 862, 92 LEd 1133 

31. N C —Carolina Tennessee Power 
Co V Hiawa&see River Power Co, 
96 SE 99, 176 N C. 668, error dis¬ 
missed 40 set 330, 252 US 341, 
64 L Ed 601—Carolina Tennessee 
Power Co v. Hiawassee River 
Power Co, 88 SE 341, 171 N.C 248 


Water rights as subject of eminent 
domain see Eminent Domain § 71 

32. Cal —Moore v California Oregon 
Power Co, 140 P 2d 798, 23 Cal 2d 
725 

Acquisition of water rights by pre¬ 
scription generally see supra §§ 
158-164 

33. Me —Milo Electric Light & Pow¬ 
er Co V Sebec Dam Co, 84 A 941, 
109 Me 427 

34 Ind —Lowe v Indiana Hydro¬ 
electric Power Co, 151 NB 220, 
197 Ind 430 

35- U S —Holyoke Water Power Co 
V American Writing Paper Co, C 
C A Mass , 90 P 2d 509 

Implied grant of easement of water 
rights generally see supra § 207 

38- US —^Holyoke Water Power Co 
V. American Writing Paper Co, su¬ 
pra 

37- Ark —^Harrell v City of Conway, 
271 SW2d 924 

38. Ala—Elmore v Ingalls, 17 So 

I 2d 674, 246 Ala. 481. 
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Cal —Crum v Mt Shasta Power Cor¬ 
poration, 30 P 2d 30, 220 Cal 295 
N C —Dunlap v Carolina Power & 
Light Co, 195 SE 43, 212 NC 814. 
67 C J p 1447 note 35 
Water powers sul generis 

At common law, water powers are 
regarded as sui generis 
U S —Holyoke Water Power Co v. 
American Writirg Paper Co, C C. 
A Mass, 94 P 2d 933 certiorari de¬ 
nied 58 set 1046, 304 US. 674, 82 
LEd 1538 

39. Ala —^Elmore v Ingalls, 17 So 2d 
674, 246 Ala 481 

Cal —Crum v Mt Shasta Power Cor¬ 
poration, 30 P 2d 30, 220 Cal 295 
Me—In re Opinions of the Justices, 
106 A 865, 118 Me 603, 623 

40 Tex —Rhodes v Whitehead, 27 
Tex 304, 84 Am D 631. 

67 C J p 1447 note 41 

41. Cal —Mentone Irr Co v. Red¬ 
lands Electric Light & Power Co , 
100 P 1082, 155 Cal 323, 22 LRA> 
NS, 382, 17 AnnCas 1222. 



94 C.J.S, 


§§ 371-372 WATERS 

dike or dam extending into the river on the state- 
owned lands.**^ 

§ 372. - Extent of, and Restrictions on, 

Use 

a. In general 

b. As affected by rights of others 
c Reasonableness 

d. Effect of prior appropriation 

a* In General 

The extent of the right to use water for mechanical 
and manufacturing purposes is determined by the terms 
of the instrument conferring such right where the right 
IS conferred by grant or contract, and by the extent of 
the use which conferred the title where acquired by 
prescription. 

Where the right to the use of water for manu- 
factunng purposes has been obtained by legislative 
grant, the statute determines its extent ^3 Likewise, 
where the right to use the waters of a stream for 
mechanical purposes is conferred by contract, the 
extent of the use is regulated by the terms of the 
contract Where a npanan owner uses water for 
a nonripanan purpose, the prescriptive right ac¬ 
quired thereby is limited by the extent of the use 
which conferred the title and cannot be extended 
beyond such actual use 

Primary and secondary uses. Since the right 
to use the waters of a stream for mechanical pur¬ 
poses IS secondary to the right to use them for 
domestic purposes,^® the use of the waters for 
artificial purposes is subject to the prior call on 
the waters of a stream for the satisfaction of the 
natural or primary needs of other owners on the 


stream Hence, when the stieam is small and 
does not supply more water than is sufficient to 
answer the natural wants of the different proprie¬ 
tors living on it, none of the proprietors can use 
the waters of the stream for artificial or secondai> 
purposes.^® 

b. As Affected by Rights of Others 

All the riparian proprietors on a stream have equal 
rights to use the waters of the stream for mechanical 
purposes, and each is restricted to such a use of the 
water as shall be reasonable, having regard to the rela¬ 
tive rights of the others 

All the riparian proprietors on a stream have 
equal rights to use the water of the stream for me¬ 
chanical pui poses, and each is restricted to such 
a use of the water as shall be reasonable, having 
regard to the relative rights of the others The 
uses so made of the waters by riparian owners as 
among themselves must be, as nearly as possible, 
equal ones 50 Hence, a riparian owner has no right 
to consume the entire stream or so great a propor¬ 
tion of its volume as to inflict material injury on 
lower owners,51 and he must restore to the chan¬ 
nel all the water which he does not actually con¬ 
sume 52 

No one is entitled to use the water to such an 
extent as to destroy or matenally impair the op¬ 
eration or utility of the other plants,53 and if the 
stream is insufficient to give all the mills or factories 
as much water or power as they require, it is to be 
fairly and equitably divided among them 54 While 
a reasonable use of a stream for manufacturing pur¬ 
poses is not an unlawful diversion,55 the npanan 
owner is limited to the diversion of so much of 


42. N T —^Watervliet Hydraulic Co 
V State, 197 NTS 348, 119 Misc 
743. 

43. Me —Milo Electric Light & Pow¬ 
er Co V Sebec Dam Co., 84 A 941, 
109 Me 427 

67 C J p 1448 note 45 
Incidental rights to nsLappropiiated 
waters 

The granting of a water appropria¬ 
tion to power district by the state, 
including the right to construct a di¬ 
version dam in river, carried with it 
the incidental right to impound un- 
appropiiated waters behind the dam 
to facilitate the diversion of water 
under its appropnative right 
Neb—Platte Val Irr Dist v Tilley, 
5 NW2d 262, 142 Neb 122 
]&iinltatlons on another's right held 
not grraxLt 

Limitations imposed on public pow¬ 
er district’s appiopriative right to 
public waters by the state in adjudi¬ 
cating Its rights and fixing its priori¬ 
ty, were restrictions on that district, I 


and could not be treated as a grant 

to a public power and irrigation dis¬ 
trict 

Neb —Loup River Public Power Dist 
V North Loup River Public Power 
& Irr Dist, 5 NW2d 240, 142 Neb 
141, followed in Loup River Public 
Power Dist v Middle Loup Public 
Power & Irr Dist, 6 NW2d 249, 
142 Neb 166 

44. Ind—Elkhart Paper Co v Ful¬ 
kerson, 75 NE 283, 36 IndApp 219 

67 C J p 1448 note 47 

45- Cal—Moore v California Oie- 
gan Power Co, 140 P 2d 798, 22 
Cal 2d 725 

46- Pa—^Palmer Water Co v Le- 
highton Water Supply Co, 124 A 
747, 280 Pa 492 

67 C J. p 1448 note 48 

47. Ill —^Evans v Merriweather, 4 
Ill. 492, 38 AmD 106. 

48. Me —^Evans v Merriweather, su¬ 
pra—^Auburn v Union Water Pow¬ 
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er Co, 38 A 561, 90 Me 676, 38 L 
RA 188 

48 Ind —City of Elkhart v Chris¬ 
tiana Hydraulics, 59NE2d 363, 223 
Ind 242 

N C —Dunlap v Carolina Power & 
Light Co, 195 SE 43, 212 NC 811 

67 C J p 1448 note 52 

50 Conn —^Mason v Hoyle, 14 A 
786. 66 Conn 255 

51. Ohio—Canton v Shock. 63 NE 
600, 66 Ohio St 19, 58 LRA 637, 
90 Am SR 557 

67 C J p 1448 note 54 

52. Or—Weiss v Oregon Iron, etc, 
Co, 11 P 255, 13 Or 496 

53. Mass “Springfield v. Hams, 4 
Allen 491, 81 Am D 716 

67 CJ p 1449 note 56 

54. Ohio —Canton v Shock, 63 N E. 
600, 66 Ohio St 19, 68 LRA 637, 
90 Am S R 557 

67 C J p 1449 note 57. 

55- N T —Bullard v. Saratoga Vic¬ 
tory Mfg Co., 77 N.T 625, 
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the water for this purpose as will not materially 
or sensibly diminish the volume of the stream as it 
flows down to the lower proprietors 

A riparian owner, having equipped a plant with 
machinery within the reasonable capacity of the 
stream, has a right to have the water flow con¬ 
tinuously in its natural course and quantity with¬ 
out obstruction by an upstream owner ^ 7 Where 
a riparian owner has constructed a plant which does 
not require a quantity of water beyond the normal 
flow of the stream, he is entitled to draw down 
his pond in periods of drought to operate his plant, 
and to close his water gates for such reasonable 
periods as is necessary to restore the requisite 
head Such use of the stream must not be wan¬ 
ton, however, and must be for his needs and with¬ 
out unnecessary prejudice to the rights of other 
ripanan owners 59 

Where the right to use a certain quantity of 
water exists, a change in the mode and objects of 
the use, without increasing the quantity of water 
used, IS no violation of the rights of others,®® 
nor IS the removal of the plant being operated by 
the water such a violation if no greater quantity 
of the water is used than theretofore Since 
the United States has no right as a riparian owner 
different from, or superior to, that of any private 
ripanan owner, subject to the right of condemna¬ 
tion, as considered m Eminent Domain § 71, it may 
not itself®^ or through a licensee®^ use the waters 
of a stream for power purposes in a manner de¬ 
clared by the law of the state in which the stream 
runs to be an improper use with respect to other 
riparian owners. 


c. Eeasonableness 

The right of a riparian owner to use the waters of 
a stream for mechanical and manufacturing purposes is 
subject to the restriction that it be a reasonable use, 
that 18, a use adapted to the character and capacity of 
the stream. 

The right of a riparian owner to use the waters 
of a stream for mechanical and manufacturing 
purposes is subject to the restriction that it be a 
reasonable use ®5 What is a reasonable share of 
water for each riparian owner is a question of fact 
to be decided in each case according to its circum¬ 
stances ®® A reasonable use of the waters of a 
stream for mechanical purposes is one adapted to 
the character and capacity of the stream,57 and 
in determining the capacity of the stream its condi¬ 
tion throughout the year is to be considered The 
use of the waters of the stream not in excess of 
the ordinary flow is not an unreasonable use 

The fact that defendant had steam power, while 
not affecting his right to the use of the water, 
should properly be considered in determining 
whether he should be restrained from making an 
unreasonable and inj‘urious use of it, when it 
appears that, by using the water in connection with 
the steam power, he could avoid the injuries com¬ 
plained of without serious inconvenience to him¬ 
self 70 

d. Effect of Prior Appropriation 

Mere prior appropriation of the waters of a stream 
gives no rights superior to those of another riparian own¬ 
er, except in those regions where priority of title can 
be acquired by prior appropriation of streams flowing 
through the public domain and not held in private owner¬ 
ship. 


56 Mass—New England Cotton 
Tarn Co v Laurel Lake Mills, 76 
NE 231, 190 Mass 48 

67 C J p 1449 note 59 
Storage of water for power pur¬ 
poses Is not a legitimate riparian 
use 

U S —IT S V Walker lUver Irr Dist, 
DCNev, 11 PSupp 158, stating 
California law, exceptions dis¬ 
missed 14 PSupp 10, reversed on 
other grounds, CCA, 104 P 2d 334 
Cal —Moore v California Oregon 
Power Co, 140 P 2d 798, 22 Cal 2d 
726—Colorado Power Co. v Pacific 
Gas & Electric Co, 24 P 2d 495, 
218 Cal 569. 

57 NT—Pulton County Gas & 
Electric Co v Rockwood Mfg Co, 
200 NTS 225, 206 App Div 787, 
modified on other grounds 144 N. 
E 369, 238 NT. 109 

NT—^Pulton County Gas & 
Electric Co. v Rockwood Mfg Co, 
supra. 

N C —^Dunlap v. Carolina Power & 


Light Co, 195 SE 43, 212 NC 
814 

59 NT —^Pulton County Gas & 
Electric Co v Rockwood Mfg Co, 
200 NTS 225, 205 App Div 787, 
modified on other grounds 144 N E 
359, 238 NT 109 

60 NT —Mudge v Salisbury, 18 N 
B 249, 110 NT 413 

67 C J p 1449 note 63 

61. N T —Mudge v Salisbury, su¬ 
pra 

62. Cal—Herminghaus v Southern 
California Edison Co, 262 P 607, 
619, 200 Cal 81 

63. US—IT S V Central Stock¬ 
holders* Corporation of Vallejo, D 
C Cal, 43 P 2d 977, modified on 
other grounds, CCA, 62 P2d 322 

64. US—U S V, Central Stock¬ 
holders* Corporation of Vallejo, su¬ 
pra 

67 C J. p 1449 note 69 

65. U S.—Holyoke Water Power Co 


V American Writing Paper Co, C 
C A Mass, 90 P 2d 609 

Ala—Elmore v Ingalls, 17 So 2d 
674, 245 Ala 481 

Cal—Moore v California Oregon 
Power Co, 140 P 2d 798, 22 Cal. 
2d 725 

67 C J p 1449 note 71 

66. Conn —Mason v Hoyle, 14 A. 
786, 788, 56 Conn 255 

67 C J p 1449 note 72 

67. ND—McDonough v. Russell- 
Miller Milling Co, 165 NW 604, 
38 ND 465 

67 C J p 1450 note 73 

68 Conn —^Mason v Hoyle, 14 A* 
786, 66 Conn 255 

69 NT—Henderson Estate Co v 
Cairoll Electric Co, 79 NTS 363, 
113 App Div 775. affirmed 82 NE 
1127, 189 NT 531 

70. Conn—^Mason v Hoyle, 14 A* 
786, 6'6 Conn 255 

, 67 C J. p 1450 note 76 
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Mere prior appropriation of the waters of a 
stream for mechanical or manufacturing purposes 
gives no rights superior to those of another ri¬ 
parian ownerunless continued for such a length 
of time and under such circumstances as to found 
a title by prescription, as discussed supra §§ 158- 
166, and except in those regions where priority of 
title can be acquired by prior appropriation of 
streams flowing through the public domain and not 
held in private ownership and a person or cor¬ 
poration desiring to use more than his or its pro¬ 
portionate share of the stream for such purposes, 
or to use a stream on which he or it has no riparian 
rights, must proceed by purchase or by condemna¬ 
tion under the power of eminent domain In 
some jurisdictions, however, a riparian proprietor 
who is the first to appropriate and use the water 
power of the stream for the purpose of a mill or 
factory has the right to maintain his dam as against 
owners above and below, although it may prevent 
them from making a similar use of the stream, 
except as to any excess of power it may furnish 
over that actually appropriated by the first taker. 
Where a riparian owner has appropriated water 
from a stream for power purposes prior to the time 
the legislature declared the waters in the streams 
of the state to be the property of the public, the 
water right so acquired by such riparian owner is 
by virtue of the common law 
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§ 373. Artificial Waters 

The owners of land along an artificial watercourse 
privately owned by another have no right to use the 
waters of such a stream for mechanical or manufactur¬ 
ing purposes merely because of such ownership, but the 
right to use the water may be acquired by contract, 
deed, conveyance, or adverse user. 

The owners of land along an artificial watercourse 
privately owned by another have no right to use 
the waters of the stream for mechanical or man¬ 
ufacturing purposes merely because of such own¬ 
ershipThe right to the use of the water may 
be obtained by contract,or by adverse user,78 
in which event the extent of the use is controlled 
by the contract,*^9 or the extent of the adverse 
user so The owners of property on a natural water¬ 
way mutually agreeing to change the course there¬ 
of over their lands and agreeing that each was 
entitled to a just and reasonable participation in 
the water power of the resulting artificial stream, 
have the same rights to the use of the water on 
their respective properties as between themselves 
as would exist if the artificial were the natural chan¬ 
nel of the stream Si- 

On the severance of title to land which has 
enjoyed the use of a canal and the water therein 
for mechanical purposes, an easement of water 
rights for the benefit of the dominant estate may 
arise by implication In such a case, where a 
cheap supply of water is reasonably necessary 


71. Mich —Preston v Clark, 214 N 
W 226, 238 Mich, 632, 53 ALR 
194 

67 C J p 14'50 note 78 

72. tJ 'S —Trade Dollar Consol Min 
Co V Fraser, Idaho, 148 F 685, 79 
CCA 37 

73. Pa —Philadelphia, etc, R Co v 
Pottsville Water Co, 38 A 404, 
1S2 Pa. 418 

67 C J p 1450 note 81 
74 Or—^Parkersville Drainage Dist 
V Wattier. 86 P 776, 48 Or 332 
67 C J p 1460 note S3 

75. Neb—In re Southern Nebraska 
Power Co, 192 NW 317, 100 Neb 
683 

76. N Y —Stebbins v Fnsbie & 

Stansfield Knitting Co, 194 NTS 
659, 201 App Div 447 

67 C J p 1451 note 85 
77- NY—Stebbins v Frisbie & 

Stansfield Knitting Co, supra 
67 C J p 1451 note 86 
78. U S —Holyoke Water Power Co 
V AmeiTican Writing Paper Co, 
DC Mass, 17 F Supp 879, vacated 
on other grounds 90 F 2d 509 
67 C J p 1451 note 87 
PreventiiLg aoaiiiBatloiL of easemeoit 
A prescripti\a right to take water 
fvom artificial canal, maintained by¬ 


water power company on its own 
land, is easement therein within 
statute authorizing landowner to 
prevent acquisition of easement by 
giving public notice of such inten¬ 
tion and causing service of copy 
thereof on person claiming easement, 
wrongful appropriation of water in 
water power company’s canal would 
not lay foundation for prescriptive 
right, if such water is regarded as 
something supplied from moment to 
moment by such company's industry 
U S —Holyoke Water Power Co v 
American Writing Paper Co , C 
C A Mass, 90 F 2d 609 
7^ Ind—^Elkhart Paper Co v Ful¬ 
kerson, 76 NE 283, 36 Ind App 
219 

N Y —Stebbins v Fnsbie & Stans¬ 
field Knitting Co, 194 NYS 669, 
201 App Div 477 

SO Wis —Fox River Flour & Pa¬ 
per Co V Kelly, 35 NW 744, 70 
Wis 287 

SI. N Y —Townsend v McDonald, 
12 NY 381, 64 Am D 508 

32 Mass —Jasper v Worcester 

Spinning & Finishing Co, 64 NB 
2d 89, 318 Mass 752 
Factors to be considered 

(1) In determining whether im-1 

454 


plied easement was created when 
bankruptcy trustee sold two mills to 
separate purchasers, statements and 
plan contained in catalogue furnished 
to bidders as far as they pertained 
to physical characteristics of prop¬ 
erty and announcement made by auc¬ 
tioneer based on those statements 
were to be considered, and pur¬ 
chasers of mill seeking to establish 
implied easement were requiied to 
prove that purchasers of other lot 
at auction knew or were chargeable 
with knowledge of all pertinent facts 
relative to existence of canal and 
Its necessity for use and enjoyment 
of the mill, since implied easement 
could not be created in absence of 
knowledge 

Melss —^Jasper v Worcester Spinning 

& Finishing Co , supra 

(2) Whether deed from trustee to 
dominant lot carried with it by im¬ 
plication an easement over servient 
lot did not depend entirely on con¬ 
struction of deed, but deed was to 
be construed with reference to all 
facts within knowledge of parties in 
reference to subject matter of grant 
to determine and effectuate the pre¬ 
sumed intention of parties 
Mass—-Jasper v Worcester Spmning 

& Finishing Co, supra 
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for the practical operation of the mill on the dom¬ 
inant lot, the easement to secure water does not 
cease merely because the water mi^ht be obtained 
from a street mam of a water company.8 3 

§ 374, Particular Uses 

a. Electncity 
b Railroad uses 

c. Mills 

d. Mines 

a. Electricity 

The generation of hydroelectric power 7 s a purpose 
for which the water of a stream may lawfully be used by 
a riparian owner, and the electrical energy may be con¬ 
veyed for use on nonnparian lands 

The generation of hydroelectric power is a pur¬ 
pose for which the water of a stream may be law¬ 
fully used by a riparian owner, and the electrical 
energy may be conveyed for use on nonnparian 
lands Where two companies have been author¬ 
ized to acquire lands and water rights for the 
generating of electric power, in the absence of 
special statutory regulations to the contrary, the 
first to define and mark the location has the prior 
right of appropriation of the water rights 86 Where 
the diversion of the waters of a stream for the 
purpose of generating hydroelectric power has de¬ 
veloped into a public use, lower riparian owners 
may not enjoin or otherwise prevent such diver¬ 
sion 87 

The use of water as a source of power to lift wa¬ 
ter to be used for irrigation purposes is a beneficial 
use so that the appropriator may be entitled to the 
amount necessary for that purpose,88 but an ap¬ 
propriation for such power purpose must be reason- 
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able in amount as compared with the amount of wa¬ 
ter for irrigation for which the power is needed,*® 
and the appropriator cannot properly claim five or 
SIX times the amount of water used for irrigation 
for the purpose of raising the water for irrigation 
from the stream onto the land of the appropriator 9® 

b. Railroad Uses 

A railroad company as a riparian owner may make 
a reasonble use of a stream for the operation of its 
railroad. 

A railroad company as a nparian owner may 
make a reasonable use of a stream for the opera¬ 
tion of Its railroad,91 as for the use of its locomo¬ 
tives,92 provided such use does not materially re¬ 
duce the volume of water m the stream93 to the 
detriment of other riparian owners 94 In some 
jurisdictions it is held that the water must be used 
for purposes incident to the land itself 9^ 

c. Mills 

The right to use the water of a stream for mill pur¬ 
poses IS well established, but the use made by mill owners 
of a stream must, in its relation to others on the stream, 
be a reasonable one, and an appropriator for mill pur¬ 
poses IS limited to the quantity of water reasonably nec¬ 
essary and actually used to operate the mill. 

The nght to the use of the waters of a stream 
for mill purposes is well established,96 but the 
use made by mill owners of a stream must, in its 
relation to others on the stream, be a reasonable 
one 97 The use must be consistent with a like rea¬ 
sonable use by others above and below 98 The 
use of the waters of a stream for mill purposes not 
m excess of the ordinary flow is not an unreason¬ 
able use 99 Where the owner of a senior water 
power nght of a stated force constructed his mill 


S3 Mass —^Jasper v Worcester 
Spinning & Finishing Co, supra. 

BA, US —Holyoke Water Power Co 
V American Writing Paper Co, C 
C A Mass . 90 F2d 609 

Cal—Moor© v California Oregon 
Power Co. 140 P 2d 798, 22 Cal 2d 
725 

Ind—City of Elkhart v Christiana 
Hydraulics, 69 NTS 2d 363, 223 Ind 
242 

Or —State v Beaver Portland Cement 
Co, 124 P2d 624, 169 Or 1, re¬ 
hearing denied State by Wilson v 
Beaver Portland Cement Co, 126 
P2d 1094, 169 Or 1. 

67 C J p 1461 note 91. 

85. Cal —^Moore v California Oregon 
Power Co, 140 P 2d 798, 22 Cal 2d 
725—Mentone Irr Co v Redlands 
Electric L. & P Co. 100 P 1082, 
165 Cal 323, 22 LRAN.S 382 

86 . N C —Carolina-Tennessee Power 
Go. V. Hiawassee River Power Co, 


96 SE 99, 175 NC. 668, error dis¬ 
missed 40 set. 330, 252 US 341, 
64 l»Ed 601 

67 C J p 1451 note 92 

87- Cal —^Fall River Valley Irr 
Dist V Mt Shasta Power Corpo¬ 
ration, 269 P. 444, 202 Cal 56, 66 
ALR 264 

88. Or—In re Water Rights of Des¬ 
chutes River and Tributaries, 286 
P 563, 134 Or 623, modified on 
other grounds 294 P 1049, 134 Or 
623 

89. US —Schodde v Twin Palls 
Land & Water Co, Idaho, 32 S 
Ct 470, 224 US 107, 66 L Ed 686 

Or —In re Owyhee River Water 
Rights, 259 P 292, 124 Or 44, 
mandate recalled and corrected on 
other grounds 265 P. 1116, 125 Or 
299 

90. Or—In re Owyhee River Water 
Rights, supra 

91- Kan—Atchison, T. & S, F. Ry. 
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Co V. Shriver, 166 P 519, 101 Kan 
257 

67 C J p 1451 note 99. 

92 Kan —^Atchison, T & S P Ry. 

Co V Shriver, supra, 

67 C J, p 1451 note 1 

93. Tex—Martin v. Burr, 228 SW 
543, 111 Tex 57 

94. Tex—^Martin v. Burr, isupra. 

96. Pa—Scranton Gas & Water Co 

V Delaware, L & W R Co, 88 
A 24, 240 Pa. 604, 47 L R A .IST S . 
710 

67 C J p 1462 note 4, 

96. Conn —Mason v. Hoyle, 14 A 
786, 56 Conn 255 

97. Conn —^Mason v. Hoyle, supra 

98. Mass —Pitts V. Lancaster Mills, 
13 Mete 156 

99. NT —Henderson Estate Co v. 
Carroll Electric Co, 99 NTS 3'6'5, 
113 AppDiv 775, affirmed 82 Nja. 
1127, 189 NY 531. 
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With a view to the amount of water to which 
he was entitled, the owner of a junior power ri^ht 
appropriating so much of the water as to force 
the other’s mill to dose cannot defend an action 
for such appropriation on the ground that the null 
could be reconstructed so as to enable it to run 
with a lesser water supply ^ 

An appropnator for mill purposes is limited to the 
quantity of water reasonably necessar>- and actually 
used to operate the mill ^ If the mill has been run 
at different capacities during different seasons so 
that the amount used during one season is less than 
that used during other seasons the appropnator 
is limited during such season to the amount actually 
used during that time ^ As against intervening 
rights the appropnator is limited to the amount 
necessary to run the mill at its original capacity and 
he can claim no right to a larger amount because 
of a subsequent increase in the capacity of the mill ^ 
An owner of a mill may draw a larger quantity of 
water through his gates than he has been accus¬ 
tomed to use, if he has lawfully provided the sur¬ 
plus by means of a reservoir above and causes no 
injury thereby to others having rights m the wa¬ 
ters of the stream 5 The mere nonuser of the 
water right alone does not show an abandonment 
thereof,^ facts and circumstances showing an in¬ 
tention to abandon must appear 

A statutory right to the use of the waters of a 
stream for mill purposes, even to the extent of in¬ 
jury to other owners on the stream, may be lost 
by "nonuser for an unreasonable length of time^ 
or voluntary abandonment ^ Where mills lawfully 
existing are specially protected by statute from 
fiowage, the mill, if existing, must be a bona fide 
mill to entitle the owner to the benefit of the act,!^ 
but a mill site, bought for the purpose of erecting 
a mill, is protected, although the mill is not yet 
built.il The statute does not provide a remedy 

1. Ind—Elkhart Paper Co v Ful¬ 
kerson, 75 NB 283, 36 IndApp 
219 

67 C J p 1452 note 10 
2 Idaho—Union G-rain & Elevator 
Co V McCammon Ditch Co, 240 
P 443, 41 Idaho 216 
3. Idaho—^Union Gram & Elevator 
Co V McCammon Ditch Co, supra. 

4- Idaho—Union Giain & Elevator 
Co V McCammon Ditch Co , supra. 

5- NH—^Whittier v Cocheco Mfgr 
Co, 9 NH 454, 32 Am D 382 

6. NT—In re Matter of Daly, 108 
NTS 635, 123 App Div 709, af¬ 
firmed 86 NE 1108, 192 NT 571 

67 C J p 1453 note 18 | 

7. NT —In re Matter of Daly, fou- I 

pro. I 


for damage to an unoccupied mill site ^2 

d. Mutes 

The operator of a mine or quarry has the right to 
use water of a stream on the property in the operation 
of the mine 

The locator of a placer mining claim and his 
grantees have the right to use the waters of a 
stream flowing through the claim in their operation 
of the claim Such right is appurtenant to, and 
will pass with, a conveyance of the claims* On 
the other hand, when the waters of a stream have 
been diverted fiom their natural course, and car¬ 
ried through ditches or by other means and bene¬ 
ficially used in another place, the appropnator 
of the waters becomes the owner of property of a 
separate and specific kind^s which is not necessari¬ 
ly appurtenant either to the mining claim on which 
the water is used^® or through which the water 
runs The right belongs to the owner of the 
ditch to the extent of the appropriation.!® 

An appropnator for mming purposes who has 
continuously used the water for the purpose of 
cleaning up and saving gold, which has been sep¬ 
arated from the gravel in the process of placer 
mining, is entitled to all the water that is necessary 
for this purpose,!® as well as the preservation of 
his flumes during the dry season of the year.®® The 
owner of a mining claim, comprising the bed of a 
canyon, may, pursuant to a local custom, erect dams 
across the bed of the stream to enable him to work 
it,2! and any damage to mining claims on the 
banks of a canyon belonging to others, which is 
caused hy the flooding, is damnum absque injuna, 
if his is the oldest location's Under a statute 
givmg a mine operator with an easement on ad- 
joimng land the right to maintam a flume, the mine 
operator has the nght to change the location of 
the flume and the use to which the water was being 
put 2® 

15. Alaska—^Anderson ▼. Campbell, 
supra 

16- Alaska—^Anderson v. Campbell, 
supra 

17- Alaska—Anderson v. Campbell, 
supra 

18- Alaska,—^Anderson v* Campbell, 
supra 

19. Or—In re Rogrue River Adju¬ 
dication. 251 P 898, 120 Or 237 
20 Or —In re Rogue River Adju¬ 
dication, supra. 

21. Cal—Stone v. Bumpus, 46 Cal 
218 

22. Cal —Stone v. Bumpus, supra 

23. Mont —^Pioneer Mining Co v. 
Bannack Gold Mining Co., 198 P* 
748, 60 Mont 254. 


8. Mass—French, v Braintree Mfg 
Co, 23 Pick 216 

67 C J P 1452 note 16 

9. Mass —French v. Braintree Mfg 
Co, supra. 

67 C J P 1462 note 17 

10 Conn —Occum Co v Sprague 
MIS' Co, 35 Conn 496 

67 CJ* P 1453 note 20 

11. Conn—^Elting Woolen Co. v 
Williams, 36 Conn 310 

12. Mass —Hatch v Dwight, 17 
Mass 289, 9 Am D 145 

67 C J P 1453 note 22 

13. Alaska—^Anderson v Campbell, 
4 Alaska 660 

14. Alaska—Anderson V. Campbell, 
supra. 
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An upper riparian owner has the right to pump 
such water out of his quarries into a stream as is 
absolutely necessary for their beneficial use, pro¬ 
vided he can do so without substantially injuring 
lower riparian owners 24 

§ 375. Injuries 

One using the waters of a stream for mechanical or 
mining purposes in such a manner as to interfere with, or 
cause damage to, another's rights in the waters or prop¬ 
erty IS liable therefor; and the improper use of the water 
may be enjoined. 

One using the waters of a stream for mechan- 
ical^S or mming^S purposes in such manner as 
to interfere with, or cause damage to, another’s 
rights in the waters or property is liable in dam¬ 
ages therefor, unless the use of the waters in such 
manner has npened into a prescriptive right,2? 
and the improper use of the water may be en¬ 
joined 28 The fact that a purchaser of a stated 
amount of water from a stream wastes a large 
part thereof does not justify the interference with 
use by another user of water from the stream 


whose use is subject to the rights of the other.29 
The owner of a mill pnvilege, on which a mill has 
formerly stood, but on which no mill is actually 
standing, is entitled to an action against one, who, 
by erecting a dam below, renders the site useless for 
the purpose of erecting a mill,20 unless the owner 
has abandoned it evidently with an intent to leave 
it unoccupied, in accordance with the principles, 
considered supra § 374 c. The right to such ac¬ 
tion, by a mortgagee, commences at the time he 
takes actual possession of the mortgaged premises.^i^ 

Actions General rules have been applied in the 
determination of questions relating to actions aiis- 
ing out of improper use of the waters of a stream 
for mechanical purposes,32 such as questions re¬ 
lating to pleading,2 3 evidence,24 tnal,25 verdict, 
findings, judgment,26 and damages 37 if plaintiff 
is damaged m his use of the water power of the 
stream for running a mill or other machinery, 
the damages may be measured by the decreased ca¬ 
pacity of the mill,2S by the cost of supplying steam 


24. Vt—Kasuba v Graves, 194 A 
456, 109 Vt 191 

25. Tex—San Antonio & A P Ry 
Co V Carpenter, Civ App ,13 S 
W2d 929 

67 C J p 1453 note 37 
Pollution of stream by one using 
water for mechanical or mining 
purposes see supra §§ 47, 48 

26. Cal —^Pacific Gas & Electric 
Co V Scott, 75 P2d 1054, 10 Cal 
2d 581 

Henderson v Western Precipi¬ 
tating Co, 51 P2d 126, 10 Cal 
App 2d 18 

Ky—Inland Steel Co v Isaacs, 143 
SW2d 603, 283 Ky 770 
KC—McKinney v Eeneen, 68 SB 
2d 107, 231 NC 540 

Constitutional provision that in 
organized mining districts those us¬ 
ing water for mining purposes or 
milling purposes connected with 
mining shall have preference over 
those using the water for manufac¬ 
turing or agricultural purposes does 
not authorize parties engaged in 
mining to fill up the natural chan¬ 
nel of a public stream to the injury 
of another user of the stream 
Idaho—^Ravndal v Northfork Plac¬ 
ers, 91 P2d 368, 60 Idaho 305— 
Hill V Standard Mining Company, 
86 P 907, 12 Idaho 223 

27. Va—Kirk v. Hoge, 97 SB 116, 
123 Va 619. 

67 C J. p 1464 note 38. 

28. Cal—^Pacific Gas & Electric Co 
V Scott, 75 P2d 1054, 10 Cal 2d 
581. 

67 C,J. p 1454 note 39. 


Mandatoiy injunction. 

In action against power district, 
a mandatory injunction requiring de¬ 
fendant to increase cairymg capac¬ 
ity of outlet provided under canal 
to an extent sufficient to carry off 
all waters flowing down the draw on 
plaintiff’s land may be granted 
Neb—^Paught v Platte Val Public 
Power & Iir Dist, 25 NW2d 889, 
147 Neb 1032 

Not for slight interference 

A court of equity should not in¬ 
terfere with mining industries mere¬ 
ly because they cause slight incon¬ 
venience or occasional annoyances, 
or even some degree of interference, 
as long as no substantial damage 
is done 

Idaho—^Ravndal v Northfork Plac¬ 
ers, 91 P2d 368, 60 Idaho 305 

29. Ind —^Home Electric Light, etc , 
Co V Globe Tissue Paper Co, 45 
NE 1108, 146 Ind 673 

30 Mass —Hatch v Dwight, 17 
Mass 289, 9 AmD 145 

31- Mass—Hatch v Dwight, supra. 
Mich—Sheffield Car Co v Constan¬ 
tine Hydraulic Co, 137 NW 305, 
171 Mich 423, AnnCasl914B 984 
67 C J p 1454 note 43 

32. Mich—Sheffield Car Co v Con¬ 
stantine Hydraulic Co, 137 NW 
305, 171 Mich 423, Ann Cas 1914B 
984 

67 C J p 1464 note 46 

33. Vt—^Middlebury Electric Co v 
Murkland. 93 A 291, 89 Vt 10 

67 C J p 1454 note 46 [b] 

Complaint held to state cause of ac. 
tion 

Ala—Tennessee Valley Sand & Grav¬ 
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el Co V Pilling, 47 So 2d 236, 35 
Ala App 327, certiorari denied 47 
So 2d 245, 254 Ala 10 

34 Ala—Tennessee Valley Sand & 
Gravel Co v Pilling, supra 

67 CJ p 1454 note 46 [c], [d] 
Bvldence held admissible to show 
that animals pastured in plaintiff’s 
pasture during year just prior to 
trial of action based on alleged neg¬ 
ligence in permitting muck and filth 
to be deposited on pasture lands were 
m good condition when first put on 
the pasture and were in poor condi¬ 
tion when they came back 
Ala—Tennessee Valley Sand & Grav¬ 
el Co V. Pilling, supra 

35 Evidence held sufficient to go to 
jury 

Ala —Tennessee Valley Sand & Grav¬ 
el Co V. Filling, supra 
Cal —^Moore v California Oregon 
Power Co, 140 P 2d 798, 22 Cal 
2d 725 

Xnstructioiis held proper 
Ind —Elkhart Paper Co v. Fulker¬ 
son, 75 NB 283, 36 Ind App 219 
67 C J p 1455 note 48 
36, Mich —Sheffield Car Co v Con¬ 
stantine Hydraulic Co, 137 NW. 
005, 171 Mich 423, Ann Cas 1914B 
984 

67 C J p 1466 note 53 
37 Ala—Tennessee Valley Sand 
Gravel Co v Pilling, 47 So 2d 
236, 35 Ala App 239, certiorari de¬ 
nied 47 So 2d 245, 254 Ala 10 
38. Ky—^King v Danville, 107 SW. 

1189, 128 Ky 321, 32 Ky L 1188 
NT—Garwood v New Tork Cent, 
etc, R Co, 2 NT St 701, 41 Hun 
637, affirmed 22 NE 396, 116 NT 
649, 2 SilvA 409 
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or other power in lieu of that of which he has i the horse power abstracted by defendant.'*® 
been depnved,^® or by the annual rental value of [ 

B. WATER POWER COMPANIES 


§ 376. Organi 2 ation and Nature 

Corporations formed for the purpose of distributing 
water power or electrical energy generated thereby may 
be organized under general or special laws, or the fran¬ 
chise may be granted by a particular board or commis¬ 
sion, and In its organization, the company must comply 
With the statutory prerequisites. 

Corporations formed for the purpose of control¬ 
ling natural water powers and distributing them 
to customers, either m their original form or aft¬ 
er conversion into electrical power, may be organ¬ 
ized under the general laws of the state or under 
laws specially applicable to them,^i in some junsdic- 
tions the power to grant the franchise being vested 
in a particular board or commission ^2 In its or¬ 
ganization the company must comply with the stat¬ 
utory prerequisites '*2 Such corporations have been 
regarded as quasi-public companies 

Consolidation. Power companies, by accepting 
the statutory privilege of consolidating with one 
another and of improving their works, assume recip¬ 
rocal statutory burdens.'*^ 


§ 377. Charges by State for Diversion of 
Water 

Statutes may provide for a charge against companies 
diverting water for power in excess of a stated maximum. 

Statutes authorizing water power companies to 
withdraw waters from a stream may provide for 
a charge against companies diverting waters in 
excess of a stated maximum 

§ 378. Rights and Povipers 

Public power companies possess only such powers as 
are set forth in their basic organization documents, or are 
implied therefrom. 

Public power companies possess only such pow¬ 
ers as are set forth in the statutes or their cer¬ 
tificate of incorporation^'^ or are to be implied there¬ 
from The right of a power company to manipu¬ 
late the waters of a river for power purposes is 
not absolute but is qualified by the rights of other 
riparian owners The reasonableness of its 


39. Wash—Dement Bros Co v 
Walla Walla, 107P 1038, 58 Wash 
60 

67 C J p 1455 note 50 
40- NH—Lancaster & J Electric 
Lig-ht Co V Jones, 71 A 871, 75 
NH 172 

67 C J p 1455 note 51 
41 N H —Sunapee Dam Corporation 
V Alexander, 181 A 120, 87 NH 
397 

67 C J p 1455 note 54 
42. Ark—Ouachita Power Co v 

Donairhey, 152 SW 1012, 106 Ark 
48, AnnCasl915A 447, 

67 C J p 1455 note 66 
43 Ark —Ouachita Power Co v 
Donaghey, supra 
€7 C J p 1456 note 66 
IKCemberslizp in daon corporation 

(1) Conditions fixed by legislature 
for entrance into membership, or a 
loss of, or exit from, membership 
of dam corporation, could not be al¬ 
tered or abridg-ed by bylaws, al¬ 
though bylaws might provide rea¬ 
sonable regulations of membership 
NH—Sunapee Dam Corporation v 
Alexander, 181 A 120, 87 NH 397 

(2) Under terms of corporation’s 
charter providing that original in¬ 
corporators accepted memberships 
in corporation for themselves and 
for their successors, successor own¬ 
ers of power in river served by dam 
acQLuired membership by virtue of 
their succession as incident of their 


ownership, so that membership was 
voluntary burden running with own¬ 
ership of power 

N H —Sunapee Dam Corporation v 
Alexander, supra 

(3) Under such charter, owner of 
power in river which dams served, 
which was not a member beeause its 
predecessors in title had not been 
members and which had taken no 
action of its own to become member, 
are not liable for maintenance as¬ 
sessment 

N H —Sunapee Dam Corporation v 
Alexander, supra 

(4) In bill to determine assess¬ 
ment liability for maintenance of 
dam, finding of master that former 
owner of one of a company's mill 
privileges on river served by dam 
was probably member of dam cor¬ 
poration IS a finding that he was a 
member 

N H —Sunapee Dam Corporation v. 
Alexander, supra 

44. N J —Society for Establishing 
Useful Manufactures v Butler, 12 
NJEq 498 

Whether such companies are invest- 
I ed with the power of eminent do¬ 
main see Eminent Domain §§ 24, 
46 

45 NT —^Niagara Falls Power Co 
V Water Power and Control Com¬ 
mission, 262 NTS 217, 237 App 
Div 216 

46- N T —^Niagara Palls Power Co 
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f V Water Power and Control Com¬ 
mission, 262 NTS 217, 237 App 
Div 216 

67 C J p 1456 note 61 

47. Mass —Phillips v Watuppa Res¬ 
ervoir Co, 68 NE 848, 184 Mass 
404 

67 C J p 1467 note 62 
Obstmctioii of highways 
Public power district could not 
obstruct country highways by its 
canal without building bridges across 
canal, where road had never been 
vacated by county board with con¬ 
sent of majority of rural voters or 
parts of highway taken been con¬ 
demned 

Neb—^Wright v Loup River Public 
Power Dist, 277 NW 63, 133 Neb 
715 

43 Conn —S O & C Co v Anaonia 
Water Co , 78 A 432, 83 Conn 611 
67 C J p 1457 note 63 
HOaking of promissory notes for 
indebtedness contracted withm 
sphere of charter is proper 
Minn—Gebhard v. Eastman, 7 Minn 
66 

Acceptance of draft for debt con¬ 
tracted in legitimate business is 
proper 

NT—^Partridge v Badger, 25 Barb 
146 

49. Mich —Merkel v Consumers’ 
Power Co, 189 NW 997, 220 Mich 
128 
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acts is not measured alone by the demand for pow¬ 
er from Its customers 50 

Issuance and sale of stock Statutes may regulate 
the issuance and sale of shares of stock of water 
power companies 5i 

§ 379. Construction of Plant 

Boards or commissions are frequently given Juris¬ 
diction over the construction of plants and structures of 
water power companies, and there must be compliance 
with statutory or regulatory conditions imposed on the 
company in connection therewith. 

Boards or commissions are frequently given juns- 
diction over the construction of plants and struc¬ 
tures of water power companies,52 and there must 
be compliance with any statutory or regulatory 
conditions imposed on the company in connection 
with the construction of its plant,53 

§ 380. Sale or Lease of Water or Power and 
Supply to Consumers 

The company supplying water power and the cus¬ 
tomer may make their own terms as to the quantity of 
water or power to be delivered, and their contract in this 
respect will be controlling 

The supplying company and the consumer may 
make their own terms as to the quantity of watei 


or power to be delivered, and their contract in this 
respect will be controlling 54 Although they may, 
if they see fit, restrict its use to a particular pur¬ 
pose, 5 5 the water power may be supplied without 
restrictions as to purpose 55 The owner of a 
power canal must have it of such size as to supply 
the amount of power therefrom which it has leased 
to various persons 5? The company is generally 
under the obligation to complete the delivery, and 
it IS not incumbent on the consumer to put himself 
in a position to receive it 58 in the event of a 
failure of supply, the customer may be entitled 
to damages or to an abatement of rent, unless spe¬ 
cial circumstances excuse the default of the com¬ 
pany 59 

On the other hand, a repudiation of the contract 
by the purchaser of water power gives the company 
a right to treat the contract as at an end and sue 
for damages 5® The company may recover, in such 
case, damages for water contracted for up to the 
date of trial, without showing its ability to furnish 
the water called for under the contract there¬ 
after,®^ but there can be no recovery for dam¬ 
ages on water to be furnished during the remainder 
of the contract period without such a showing 62 


50 Mich —Merkel v. Consumers' 
Power Co , supra 

51. Neb—In re Southern Nebraska 
Power Co, 192 NW 317, 109 Neb 
683 

67 C J p 1457 note 66 

52. Pa—PennsyU ania Power Co v 
Public Service Commission, 104 
A. 605, 261 Pa 211 

67 C J p 1457 note 67 

Permit held valid 

Under statutes relating to conser¬ 
vation commission powers, permit is¬ 
sued by conservation commission to 
corporation to develop water power 
was valid notwithstanding that ju¬ 
dicial decree, determining rights of 
parties along stream to use of wa¬ 
ters formerly required as a prereq¬ 
uisite to a permit issued by state 
engineer had not been entered. 

Okl —Grand Hydro v Grand River 
Dam Authority, 139 P 2d 798, 192 
Okl 693 

53. Ark—State v. Railroad Com¬ 
mission of Arkansas, 168 S W. 1076, 
109 Ark 100 

67 C J p 1457 note 68. 

Effect and constmetion of license 

Where license issued by conser¬ 
vation commission to private corpo¬ 
ration for development of water 
power limited time for completion of 
dam and appropriation of waters to 
beneficial use to total period of 


I eight years but contained nothing 
to indicate when license should tei - 
mmate, purpose of license was to 
provide for a public service within 
eight years and amounted to a fran¬ 
chise for that purpose, and wheie 
corporation was, at time of crea¬ 
tion of dam authority, behind con¬ 
struction schedule but still had four 
years to appropriate waters to bene¬ 
ficial use and was continuing work, 
license was not abandoned and had 
not expired 

Okl—Grand Hydro v Grand River 
Dam Authority, 139 P 2d 798, 192 
Okl 693, certiorari denied Grand 
River Dam Authority v Grand- 
Hydro, 68 set 263, 332 US 841, 
92 LEd 413, vacated 68 S Ct 729, 
333 US 852, 92 LEd 1133 

limitation on amount of property 

Legislature, m limiting in dam 
corporation's charter and amend¬ 
ment thereto amount of property 
which might be acquired and held by 
corporation, did not indicate any 
purpose to control expense of dam 
either in its erection or in its main¬ 
tenance 

NH—Sunapee Dam Corporation v 
Alexander, 181 A 120, 87 NH 397 

54- U S —South Utah Mines & 
Smelters v Utah Leasing Co, 
Utah, 260 P 149, 171 CCA 185 
67 C J P 1457 note 69 

55. Cal —Fresno Milling Co v 
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Fresno Canal, etc, Co, 36 P 412, 

4 Cal Unrep Cas 592 
Power purposes 

Under grant of mill powers by 
water power company, grantee is en¬ 
titled to use water piped from flume 
for use in suction devices for ex¬ 
trication of water from paper ma¬ 
terial in manufacturing process, 
such use being for “power purpose" 
within indentures granting mill pow¬ 
ers 

U S —^Holyoke Water Power Co v 
American Writing Paper Co , D C 
Mass, 17 P Supp 879, vacated on 
other grounds 90 P2d 609 

56. U S —^Holyoke Water Power Co 
V American Writing Paper Co, 
CCA Mass. 90 F 2d 609 

57- N T —Stebbins v Prisbie & 
Stansfleld Knitting Co. 194 NY 

5 559, 201 AppDiv 477. 

68. Cal —Sierra Union Water, etc , 
Co V Baker, 8 P 306, 11 P 664, 70 
Cal 672 

59. NT—^Witherbee v. Meyer, 60 N 
E. 58, 165 NT 446 

67 C J p 1458 note 73 

60. Tex—Reilly v Birmingham. 
CivApp, 63 SW2d 826 

61. Tex—Reilly v. Birmingham, su¬ 
pra. 

62. Tex—Reilly v. Birmingham, su¬ 
pra. 



94 C.J.S. 


§§ 380-381 WATERS 


An agreement by a water power company to 
supply the owner of mills with water for a speci¬ 
fied period, at a certain annual rate, will not sub¬ 
ject the owner to a personal liability for such 
supply after he has sold the mills Where a wa¬ 
ter power company owes no duty to one as an in¬ 
dividual distinct from the general public, such in¬ 
dividual IS not entitled to injunctive relief for the 
company’s failure to recognize and protect equi¬ 
ties existmg between these dependent on it for 
their water supply The use by the consumer 
of water power in excess of that fixed in the lease 
does not give rise to a prescriptive right to the ex¬ 
cess where the water power company has no knowl¬ 
edge of the quantity actually being used, being 
obliged to rely on the integrity of the usei 

Assignment of lease of water power. The rules 
governing assignments generally are applicable to 
involving assignments of water power leas¬ 
es.®® 

§ 381. Tolls and Other Charges 

The consumer of water power is liable for payments, 
in the nature of rents or other charges, stipulated fop m 
the contract, but the consumer may resist payment of an 
excessive charge 


The consumer is liable for the payments, in the 
nature of rent or other charges, stipulated for in 
the contract,®7 and the parties may stipulate for a 
hen on the premises supplied to secure payment of 
the rents or charges,®® but the consumer may re¬ 
sist the payment of an excessive charge and en¬ 
join the company from cutting off his supply for 
Its nonpayment ®® A municipality furnishing wa¬ 
ter power to a consumer at a specified rate, but 
under circumstances not amounting to a contract, 
will not be enjoined from raising the rate by or¬ 
dinance 

Regulation of rates. In some jurisdictions the 
rates and charges of a water power company are 
subject to regulation by a board or commission 
When rates have been fixed and filed with the com¬ 
mission the company has no right to grant rates to 
particular users below the fixed rates One com¬ 
plaining to such commission about the unreasonable¬ 
ness of rates must have a substantial interest there¬ 
in Statutory authority to the officers of a coun¬ 
ty to fix the rates fo-r water distributed by a water 
company to the general public for profit gives them 
no power to fix the rates for a company furnishing 


63- Cal —Table Mountain, etc , Wa¬ 
ter Co V Chavanne, 11 P 678, 
70 Cal 616 

64 Pa—Spink V Philadelphia Hy¬ 
dro-Electric Co, 91 A 609, 245 
Pa 143 

65 NT —Kavanaugh v Cohoes 

Powei & Light Corporation, 187 N 
TS 216, 114 Misc 590 

6S. N T —Kavanaugh v Cohoes 
Power & Light Corporation, supra 
67 C J p 1458 note 81 

67- I>el —Consolidated Solubles Co 
V Consolidated Fisheries Co , Ch , 
107 A 2d 639, afiflrmed in part and 
reversed m part on other giounds 
Consolidated Fisheries Co v Con¬ 
solidated Solubles Co, 112 A 2d 30, 
reargument denied and opinion 
supplemented 113 A 2d 576 
67 C J p 1458 note 82 
USalntenance assessment on members 
<1) Under provisions of dam cor¬ 
poration's charter, owner of devel¬ 
oped power on river served by dam 
was liable for maintenance assess¬ 
ment where owner was also mem¬ 
ber of dam corporation, notwith¬ 
standing that power, although devel¬ 
oped, was not used, since, while 
power remained developed, dam cor- 
iporation furnished owner benefit by 
omhancmg value of its property 
NH—Sunapee Dam Corporation v 
Alexander, 181 A 120, 87 NH 397 
(A) Maintenance assessment vot¬ 
ed to be apportioned according to 


assessment schedule adopted by dam 
corporation, and paid, cannot be re¬ 
covered even though schedule was il¬ 
legal, because list of power owners 
assessed was not in correct conform- 
itv with membership 
NH—Sunapee Dam Corporation v 
Alexander, supia 

(3) Vote to assess for mainte¬ 
nance of dam corporation must adopt 
equitable and fairly proportionate 
basis of benefit received, but where 
rights of others are not impaired, 
members of corporation may provide 
for adjustment of assessment in 
special instances, and an assessment 
liability in dispute may be settled by 
ordinary process of negotiation and 
compromise 

N H —Sunapee Dam Corporation v 
Alexander, supra 

(4) Contributions to dam coipora- 
tion in lieu of payment of assess¬ 
ments are to be credited as their 
equivalent where condition attached 
to them that claim of right to as¬ 
sess should be waived 

I N H —Sunapee Dam Corporation v 
Alexander, supra 

mCedlom of payment 

Perpetual lease of water power 
privilege requiring yearly rent of 
260 ounces of silver of standard 
value and fineness of 1859 silver 
coinage, or its equivalent in gold, 
does not contemplate payment of 
rentals in silver com, and rentals are I 
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' payable in silver bullion of fineness 

of coinage of 1859 

U S —Holyoke Water Power Co v 
American Writing Paper Co, C C 
A Mass, 68 F 2d 261 

68. Ind—St Joseph Hydraulic Co 
V Wilson, 33 NE 113, 133 Ind 465 

67 C J p 1458 note 83 

69. La—^Ernst v. New Orleans Wa¬ 
ter-Works Co, 2 So 415, 89 La 
Ann 550 

Charge held improper 

Del —Consolidated Solubles Co v 
Consolidated Fisheries Co, Ch, 
107 A 2d 639, affirmed in part and 
reversed in part on other grounds 
Consolidated Fisheries Co v Con¬ 
solidated Solubles Co, 112 A 2d 30, 
reargument denied and opinion 
supplemented 113 A 2d 576 

70. Ga—John P, King Mfg Co v 
Council of City of Augusta, 138 S 
E 169, 164 Ga 306, affirmed 48 S 
Ct 489, 277 US 100, 72 L Ed 801 

67 C J p 1459 note 86 

71. Ill—Public Utilities Comm v 
Marseilles Land & Water Power 
Co, 129 NE 113, 295 Ill 622 

72 NT —Kavanaugh v Cohoes 
Power & Light Corporation, 187 N. 
TS 216, 114 Misc. 690 

67 C J p 1459 note 87 

73. Ill—Public Utilities Comm v. 
Marseilles Land & Water Power 
Co, 129 NE 113, 295 Ill 622. 

67 C J. p 1459 note 88. 
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water for hydraulic purposes to its stockholders greater portion of the stream than it is entitled 
only*^^ to,*^6 or causes the lands of adjoining owners to be 

flooded;77 and, there being a plain, adequate, and 
§ 382. Injuries Incident to Supply or Use, and speedy remedy at law, it has been held that inj’unc- 
Remedies Therefor tive relief is not available 78 Conversely, the com- 

A water power company may be held responsible for pany may protect its property by actions against 
injuries caused by the construction or operation of its those who obstruct its canals 01 other works or 

divert or pollute the water 79 

A water power company may be held responsible 

for injuries caused by the construction or opera- General rules have been applied in the deter- 
tion of Its works, as where it deprives another own- mination o-f questions arising in actions to re- 
er of the water or power to which he is entitled cover damages for injunes,^® such as questions re- 
or materially injures him in respect to his use of lating to the pleadings and proof,8i evidence,82 and 
the stream,75 or where it diverts or abstracts a trial 83 The measure of damages to land from 


74 Cal —McPadden v Los Angeles 
County, 16 P 397, 74 Cal 671 

75 Wis —Evans v Bacon, 95 N W 
375, 118 Wis 3S0 

67 C J p 1459 note 90 

76 Me—Union Water Po'sver Co v 
Lewiston, 65 A 67, 101 Me 564 

K J —Harper v Mountain Water Co , 
Sup , 43 A 984 

77. Neb—^l^IcKain v Platte Valley 

Public Power & Irrigation Dist, 
37 NW2d 923, 161 Neb 497— 

Smith V Platte Valley Public 
Power & Irrigation List, 36 NW 
2d 478, 151 Neb 49-—Halhgan v 
Blander, 25 NW2d 13, 147 Neb 
709—^Asche v Loup River Public 
Power Dist, 296 NW 439, 138 
Neb 890 

67 C J p 1459 note 92 

78. Neb —Halligan v Blander, 25 
NW2d 13, 147 Neb 709 

79 Mont—Power v Klein, 27 P 
513, 11 Mont 159 
67 C J P 1459 note 93 

50 Neb —^McKain v Platte Valley 
Public Power & Irrigation Dist, 
37 NW2d 923, 151 Neb 497 

SI. Allegation or proof of negli¬ 
gence held not reoLiiired in action 
for loss of crops and permanent dam¬ 
age to plaintiff's farm because of 
seepage from defendant power dis¬ 
trict’s reservoir, where defendant’s 
liability for damages from seepage 
IS absolute under statute 
Neb —^Asche v Loup River Public 
Power Dist, 296 NW 439, 138 
Neb 890 

iCansal connection 

(1) In action against power dis¬ 
trict for damages to land as alleg¬ 
ed result of seepage of water from 
district’s reservoirs and canal, proof 
of causal connection between loss of 
water from district’s canal or reser¬ 
voirs and waterlogged condition of 
plaintiff’s land was indispensable to 
recovery. 

Neb—^McKain v. Platte Valley Pub¬ 
lic Power & Irrigation Dist, 37 N 
W2d 923, 161 Neh. 497—Soherz 
V. Platta Valley Public Power & 


Irr Dist, 37 NW2d 721, 151 Neb 
415—Smith V Platte Valley Pub¬ 
lic Power & Irrigation Dist, 36 
NW2d 478, 161 Neb 49 

(2) Where a substantial amount 
of water from another source or 
sources has been added to the water 
for which defendant is liable and 
the combined waters have caused the 
damage complained of, plaintiff must 
establish that his damages would 
have occurred from the waters for 
which the defendant is liable or the 
amount of damage that was caused 
by the waters for which the defend¬ 
ant is liable 

Neb—^Paught v Platte Val Public 
Power & Irr Dist, 26 NW2d 889, 
147 Neb 1032 

Variance held not shown 

(1) In action for damages to lands 
and crops allegedly caused by seep¬ 
age waters from reservoir and canal 
of public power district, issue was 
whether water escaping from defend¬ 
ant’s reservoir and canal caused 
damage, or whether it was result of 
abnormally high rainfall and other 
natural causes, and contention that 
there was a fatal variance between 
pleading which alleged that waters 
escaping from defendant’s reservoir 
and canal found their way to, and 
resulted in, waterlogging of plain¬ 
tiffs' lands and that evidence tend¬ 
ed to show that escaped waters 
created a hydrostatic pressure which 
caused underground waters to rise 
and seep plaintiffs’ lands, could not 
be sustained 

Neb—Scherz v Platte Valley Pub¬ 
lic Power & Irr Dist, 37 NW2d 
721, 161 Neb 415. 

(2) There was no variance between 
allegation of petition alleging that 
use by district of its power works 
caused water to seep from canal 
and reservoirs and damage plain¬ 
tiff’s lands and that waters had seep¬ 
ed from canal and reservoirs and had 
traveled through subsoil and alkali 
deposits and allegation in reply that 
damage to land was caused by land 
becoming saturated with water 
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pushed in and under topsoil by leak¬ 
age of water from power works 
Neb—McKain v Platte Valley Pub¬ 
lic Power & Irrigation Dist, 37 N 
W2d 923, 151 Neb 497 

82. Evidence held admissible 

(1) To show difference between 
market value of land taken before 
and after taking 

Neb—^Asche v Loup River Public 
Power Dist, 296 NW 439, 138 
Neb 890 

(2) To show manner and extent to 
which lands have been affected, and 
quantity and quality of crops pro¬ 
duced thereon both before and after 
the seepage, up to the time of trial 
Neb—Smith v Platte Valley Public 

Power & Irrigation Dist, 36 NW 
2d 478, 151 Neb 49 
Evidence held sufficient 

(1) To warrant recovery 

Neb—^Paught v Platte Val. Public 
Power & Irr Dist, 25 NW 2d 889, 
147 Neb 1032 

Utah—^Knight v Utah Power & 
Light Co, 209 P2d 221, 116 Utah 
195. 

(2) To show amount of plaintiff’s 
damage 

Neb—^Paught v Platte Val Public 
Power & Irr Dist, supra 
Evidence held insufficient to sus¬ 
tain jury's verdict 

Neb—Asche v Loup River Public 
Power Dist» 296 NW 439, 138 Neb 
890 

83. Held < 3 ,aestion of fact for jtiry 

(1) Whether damage was caused 
by combined water from district’s 
canal and reservoirs and water from 
another source, and would not have 
occurred from water of district’s 
canal and reservoirs alone 

Neb—^McKain v Platte Valley Pub¬ 
lic Power & Irrigation Dist, 37 
NW2d 923, 151 Neb 497—Smith 
V Platte Valley Public Power & 
Irrigation Dist, 36 NW‘2d 478, 
151 Neb 49 

(2) Whether damage was caused 
by water seeping from district’s 
canal and reservoirs^ or whether it 
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water which has seeped from a public power com¬ 
pany's reservoir and canal is the difference in the 
fair market value of the land immediately before 
and immediately after the seepage, taking into 
consideration all uses to which the land was put 
and for which it was reasonably adaptable and 
in addition thereto recovery may be had for dam¬ 


ages to any annual crops growing thereon at the 
time 85 The value of the loss of the use of the 
land as to unmatured annual crops can be based 
on the value of the crop which could have been 
raised on the land except for the flooding, pro¬ 
vided the evidence discloses sufficient data to de¬ 
termine that question with reasonable certainty.86 


XIL ICE 


§ 383. In General 

a Ownership and property m ice 
b. Ice companies 

a. Ownership and Property m Ice 

Ice forming on water belongs to the owner of the soil 
beneath the water 

Ice forming on water belongs to the owner of the 
soil beneath the water.87 So, ice forming on one’s 
land by reason of flowage caused by a mill dam 
belongs to the landowner and not to the owner of 
the mill dam 88 Ice forming on a state canal or 
the basins connected with it, constructed on and 
entirely surrounded by state land, belongs to the 
state 89 

As between trespassers The act of a trespasser 
in cleaning ice on a mill pond and otherwise prepar¬ 
ing it for cutting IS not such a legal appropriation 
of It as will entitle him to recover from another 
trespasser for its conversion.^® 


Ice skating Any member of the public may ex¬ 
ercise a common-law right to skate on the public 
waters of the state 

b. Ice Compames 

In so far as concerns its manufacture and sale. Ice Is 
considered a public utility, but an ice company is a 
private corporation, not a public or quasi-public corpo¬ 
ration. 

It has been said that, in so far as concerns its 
manufacture and sale, ice is considered a public 
utility 82 An ice company is a private corpo¬ 
ration, not a public or quasi-public corporation, 93 
in which the public has no regulatory interest 84 

§ 384. Right to Cut and Remove Ice 

A riparian owner or the owner of land on which an 
artificial pond is raised has the right to cut and sell ice 
which forms over that portion of the bed of the stream 
or the land which he owns, provided he does not interfere 
with the rights of others 


was caused by natural conditions re¬ 
sulting from unusual precipitation, 
evaporation, and transpiration 
Neb —McKain v Platte Valley Pub¬ 
lic Power & Irrigation Dist, su¬ 
pra 

(3) Whether waters escaping from 
district's reservoir and canal caused 
seeped condition on damaged lands 
Neb —Smith v Platte Valley Public 
Power & Irrigation Ihst, supra 

Instraction held proper 

Instruction that jury could not al¬ 
low damages for seepage caused by 
rainfall or surface water accumulat¬ 
ing m ponds on surface of plaintiff’s 
lands or lands in vicinity, and that 
district could only be held liable for 
damages that would not have occur¬ 
red except on account of leakage 
from its reservoir and canal 
Neb —Smith v Platte Valley Public 
Power & Irrigation Dist, supra 

Znstmetion held unproper as per¬ 
mitting double recovery 
Neb —^Asche v Loup River Public 
Power Dist, 296 NW 439, 138 

Neb 890 

f allnre to instruct on issue held er¬ 
ror 

Neb—^McKain v Platte Valley Pub¬ 


lic Power & Irrigation Dist, 37 N 
W2d 923, 151 Neb 497 

84. Neb—Smith v Platte Valley 
Public Power & Iirigation Dist, 
36 NW2d 478, 151 Neb 49 

Separate items constituting part of 
permanent damages 
In action for permanent damage 
to farm because of seepage from de¬ 
fendant power district’s reservoir, 
where jury is instructed that plain¬ 
tiff may recover difference between 
reasonable market value of land not 
taken before and after taking of oth¬ 
er land, his claims of damage to 
poultry and cowyards, basement of 
residence, driveway thereto, and pas¬ 
ture, cornstalks, and stubble land 
may not be submitted as separate 
items of damage, if they all consti¬ 
tute part of permanent damages, as 
such submission would permit double 
recovery on such items 
Neb —Asche v Loup River Public 
Power Dist, 296 NW 439, 138 Neb 
890 

85 . 2sreb —Smith v Platte Valley 
Public Power & Irrigation Dist, 36 
NW2d 478, 151 Neb 49—^Asche 
V Loup River Public Power Dist, 
296 NW 439, 138 Neb 890, 
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Damages for overflowing lands gen¬ 
erally see supra § 38 
86 Neb —Faught v Platte Val 
Public Power & Irr Dist, 25 NW 
2d 889, 147 Neb 1032 
87. Iowa—Marsh v McNider, 55 N 
W 469, 88 Iowa 390, 45 Am S R 
240, 20 LR A 333 
67 C J p 1459 note 94 
83. Mass—Taft v Bridgeton Wor¬ 
sted Co, 130 NE 48, 237 Mass 
385, 13 ALR 928 
67 C J p 1459 note 96 
83 NT—Green Island Ice Co v 
Norton, 82 NB 1126, 189 NT 529 

90. Wis—^Abbott V Cremer, 96 N 
W 387, 118 Wis 377 

91. NH—Whitcher v. State. 181 A 
649, 87 NH 405 

92. Tex—City of Denton v. Denton 
Home Ice Co . Com App, 18 S W 2d 
606, 

93. Tex—Van Valkenburgh v Ford, 
Civ App, 207 SW 406, affirmed, 
Ford v Van Valkenburgh, Com 
App, 228 SW 194 

94. Tex—^Van Valkenburgh v Ford, 
Civ App, 207 SW 406, affirmed, 
Ford V Van Valkenburgh, Com 
App, 228 SW 194. 
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A riparian proprietor as the owner of the ice 
which forms over that portion of the bed of the 
stream which he owns, has the right to cut and 
sell It,95 provided he does not interfere with the 
nghts of a lower proprietor 96 As against an upper 
owner, however, his right to cut and remove the 
ice IS exclusive 9? Such riparian owner may also 
make a pond for ice on his own land and divert 
into it a reasonable quantity of the water of the 
stream and detain it until it freezes and take the 
ice, provided his operations are reasonable in 
extent and do not materially interfere with the ben¬ 
eficial enjoyment of the stream by lower proprie¬ 
tors 98 This will not constitute an unlawful di¬ 
version of the stream 99 

Since ice formed on an artificial pond raised by 
a mill owner on another’s land belongs to the owner 
of the land, the latter may cut and remove it,^ as 
he would have the nght to sell or dispose of trees 
growing on the land,^ provided he does not there¬ 
by appreciably dimmish the head of water at the 
dam or otherwise interfere with the proper and 
legitimate use of water as power for the mill 8 This 
is true, even though the mill dam owner who 
caused the water to flow on the land of the other 
has the nght to flowage ^ 

Pubhc waters. In at least one jurisdiction, any 
member of the public may exercise a common- 
law right to cut ice in and on public waters 5 Since 
ice forming on a state canal or the basins con¬ 
nected with It, which is constructed on, and en¬ 
tirely surrounded by, state land, belongs to the state, 
an adjoining owner has no right to interfere with 
the operations of one who has obtained from the 
state a license to cut ice on such a basin 6 A ri- 
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Parian proprietor on a '"great pond” in New Eng¬ 
land has, however, no exclusive right to cut the 
ice, but that right is free to all persons who ei¬ 
ther own lands adjacent to the pond or can obtain 
access to it without trespass, the only limitation 
being that the ice-cutting operations must not in¬ 
terfere with the reasonable use of the pond by 
others or with the public right The right to 
cut ice from a stream which is a public highway 
is conditioned on compliance with a statute amount¬ 
ing to an act of public safety. 9 

Municipality The legislature may not empower 
a municipality to take ice, even for domestic pur¬ 
poses, without paying just compensation therefor.9 

§ 385. Conveyances, Licenses, and Contracts 

The right to take ice from specified waters may be 
the subject of a grant, license, or contract, or may pass 
as an appurtenance to the grantee or lessee of the land 
over which the ice forms. 

The right to take ice from specified waters may 
be the subject of a grant, ^9 license,or contract, 
or may pass as an appurtenance to the grantee or 
lessee of the land over which the ice forms ^8 A 
provision of a lease, granting the exclusive nght 
to cut ice, that the grant did not exclude the gran¬ 
tor from cutting icc, is a mere personal pnvilege^^ 
which does not pass as an appurtenance to the land 
of the lessor on a sale thereof ^5 The lessee of a 
nght to cut ice from a pond is entitled to dram 
and repair an outlet dam when reasonably neces¬ 
sary to prevent the ultimate escape of water, al¬ 
though the purchasers of a farm pnor to the lease 
were given the right to use all the water a pipe 
of a stated size would convey,^® Such lessee, in re- 


95. Me—^Wright v Woodcock, 29 
A 953, 86 Me 113, 25 LRA 499 

67 C J p 1460 note 2 

Cutting of ice on navigable waters 
see Navigable Waters §§ 66, 57 

•99 Me—In re Opinions of Justices, 
106 A 865, 118 Me 603 

67 C J p 1460 note 3 

97 Conn—Lawton v Herrick, 76 
A 986, 83 Conn 417 

98. Iowa—Gehlen v Knorr, 70 N 
W 767, 101 Iowa 700, 63 Am S R 
416, 36 LRA 697 

€7 C J p 1460 note 6 

99. Iowa—Gehlen v Knorr, supra 

1 . Mass—Taft v Bridgeton Worst¬ 
ed Co, 130 NE 48, 237 Mass 385, 
13 ALR 928 

67 0 J p 1460 note 8 

2 . NT—Myer v Whitaker, 5 Abb 
NCas 172, 66 HowPr 376, 


ed Co, 130 NE 48, 237 Mass 385, 
13 ALR 928 

67 C J p 1460 note 9 

4. NT—Valentino v Schantz, 109 
NE 866, 216 NT 1, LRA1916B 
1044 

67 C J p 1460 note 10 

5. NH—Whitcher v State, 181 A 
649, 87 NH 405 

6 . NT—Green Island Ice Co v 
Norton, 82 NE 1126, 189 NT 529 

7. Me —Barrett v Rockport Ice 
Co, 24 A 802, 84 Me 155, 16 LRA 
774 

67 C J P 1461 note 12 

8 . NT—^Lmzey v American Ice 
Co, 115 NTS 767, 131 AppDiv 
333, affirmed 91 NE 1116, 197 NT 
606 

67 C J p 1461 note 14. 

9 . Me—In re Opinions of Justices, 
106 A 865, 118 Me 603—Auburn 
Ice Co V Lewiston, 84 A. 1004, 
109 Me 489 


10 . Conn —Southern New England 
Ice Co V Town of West Hartford, 
169 A 470, 114 Conn 496 

67 CJ p 1461 note 16 

11 - NH—Balcom v. McQuestien, 17 
A 638, 65 NH 81 

12 Iowa —Chariton Ice Co v 
Spring Lake Ice Co, 105 NW 1014, 
129 Iowa 623 

N T —Hazel ton v Webster, 46 NT 
S 922, 20 App Div 277, affirmed 
65 NE 1096, 161 NY 628 

13. Conn—Southern New England 
Ice Co V Town of West Hartford, 
159 A 470, 114 Conn 496. 

67 CJ p 1461 note 19 

14. Neb—^Algermissen v. Crete 
Mills, 223 NW. 461, 118 Neb 72 

15. Neb —^Algermissen v. Crete 
Mills, supra 

16. Conn —Ognio v Elm Farm Milk 
Co, 97 A. 308, 90 Conn 393 


3. Mass—Taft v. Bridgeton Worst¬ 
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pairing the outlet dam, is under a duty to do so 
with reasonable skill and promptness, so as not 
to prolong the interruption of the other’s use 

§ 386. Injuries and Remedies 

The owner of land under a etream or pond may main¬ 
tain an action for damages against one who wrongfully 
drains off the water, and thus destroys the ice or pre¬ 
vents its formation, and in a proper case injunctive relief 
may be had, and one who is entitled to cut or remove 
ic© may maintain an action against another who ob¬ 
structs his exercise of such right. 

The owner of land under a stream or pond may 
maintain an action for damages against one who 
wrongfully drains off the water, and thus de¬ 
stroys the ice or prevents its formation,and in 
a proper case injunctive relief may be had Like¬ 
wise, one who is entitled to cut or remove ice may 
maintain an action against another who obstructs 
his exercise of such right,*® cuts and carries away 
the ice,21 or wantonly or maliciously destroys it,22 
or pollutes the ice or the pond on which it forms 23 
An injunction may sometimes be granted to re¬ 
strain interference with the exercise of a right 
to take ice;24 but as a general rule such relief 


is refused because the injured party can be ade¬ 
quately compensated in an action at law *5 

Where the right to the ice is founded on a re¬ 
vocable license without consideration the licensee 
cannot maintain an action for injury to the ice,26 
damage to such a license not being recognized in 
law 27 As long as the dam of one having flow- 
age rights on another’s land is maintained it must 
be so controlled as not to interfere with the ice 
of the servient estate,** and he may not do any¬ 
thing capriciously or maliaously which will injure 
such ice nghts of the owner of the servient estate 29 

The right to use the waters of a stream in such 
manner as to cause injury to the ice of another 
may be acquired by prescription,*® but for such 
right to exist all the elements needed to give rise 
to a prescriptive right must be present ** The les¬ 
see of a mill with water power and nghts of flow- 
age appurtenant thereto, not being a npanan owner 
on the mill pond, cannot sue for the removal of ice 
therefrom *2 For negligence in the manner of cut¬ 
ting and removing ice resulting in injury to others, 
the one cutting and removing the ice will be held 
liable *® 


WATEESHED. The whole region or area con- 
tnbuting to the supply of a river or lake; drainage 
area, catchment area or basin.*- 

WATEESTONES. A division of the Keuper in 
England 2 

It is stated in 14 C.J S. p 1303 note 85 that there 


is nothing in the dictioiiaiies to indicate that *^cob- 
blestone” and “watei-stone” are synonymous or intei- 
changeable. 

WATEETIGHT. Imperviousness to water * It has 
been compared with “waterproof” see 93 C J S. p 
582 notes 47, 48 


17. Conn—Ognio v Elm Farm Milk 
Co, supra 

19 Mass —Taft v Bridgreton Worst¬ 
ed Co. 141 NE 119, 246 Mass 
444, 29 ALR 1319 

67 C J p 1461 note 24 

19. Mass—Roach v Sturdy, 145 N 
E 429, 250 Mass 357 

67 0 J p 1462 note 25 

20 Mich —Lorman v Benson, 8 
Mich IS, 77 Am ID 435 

21. U S —^E G Bcechwood Ice Co 
V American Ice Co, CO Me, 176 
P 435 

67 C J P 1462 note 27 

22. U S —Sandusky Portland Ce¬ 

ment Co V Dixon Pure Ice Co, 
Ill, 251 F 506, 163 CCA 500 

67 C J p 1462 note 28 

23. NT—First Trust Co of Al¬ 
bany T Pepper Bros, Contractors, 
256 NTS 752, 2SS App Dxv. 760 

67 CJ P 1462 note 29. 


34 . N'Y—Green Island Ice Co v 
Norton, 86 NTS 613, 42 Misc 238, 
affirmed 94 NTS 1147, 106 App 
Div 331, affirmed 82 NE 1126, 
189 NT 529 

67 C J p 1462 note 30 

25 Neb —Eidemiller Ice Co v 
Guthrie, 60 NW 717, 42 Neb 238, 
28 LR A 581 

67 CJ p 1462 note 31. 

26. Mass—Taft V Bridgreton Worst¬ 
ed Co, 141 NE 119, 246 Mass 
444, 29 ALR 1319 

27. Mass —Taft v Bridgeton Worst¬ 
ed Co, supra 

28. Mich—^Pere Marquette Ry Co 
V Siegle, 244 NW 239, 260 Mich 
89 

67 C J p 1462 note 35 

29. Mass—Taf t V Bridgeton Worst¬ 
ed Co, 130 NE 48, 60, 237 Mass 
386, 13 AL.R 928 

67 C J p 1463 note 36 

30- Conn —Southern New England 
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Ice Co V Town of West Hartford, 
159 A 470, 114 Conn 496 
31- Conn —Southern New England 
Ice Co V Town of West Hartford, 
supra 

67 C J p 1463 note 38 
Prescriptive rights to water see su¬ 
pra §§ 158-166 

32 Wis—^Abbott v Cremer, 95 NW 
387, 118 Wis 377—^Reysen v Roate, 
66 NW 599, 92 Wis 643 

33. Mass —^Moore Spinning Co v 
Boston Ice Co, 97 NE 62, 310 
Mass 364 

67 C J p 1463 note 40 

1. Webster New Int D 

Phrases employing the word and 
of which more recent adjudications 
have not been found see 67 C J p 
1463 notes 2-4 

2. NT—Doyle v. New Tork, 69 N 
TS 120, 122, 68 App Div. 688 

3. US —Newark Fireproofing Sash 
& Door Co V U S , N J., 69 F Supp 
121, 123, 107 Ct Cl 606. 
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WATERWAY. A channel for water, either natu¬ 
ral or artificial;^ a well-defined channel which the 
force of a body of water sufficiently large, neces- 
saiily collected in a natuial conformation after 
heavy lam or the melting of large bodies of snow, 
as to lequiie an outlet to some common reservoir, 
has made for itself, and which is the accustomed 
channel through which it flows or has ever flowed,^ 
a channel through which water flows ® It has been 
held to be synoymous with “watercourse” see 93 
C J.S p 582 note 41. 

WATERWORKS. A term which includes streams, 
springs, wells, pumps, engines and all machinery, 
lands, buildings, and things for supplymg or used for 
supplying water the grounds, waters, and struc¬ 
tures necessary to prepare water for domestic uses 
and carry and distribute it.^ 

Waterworks of municipalities are treated in vari¬ 
ous places throughout the title Municipal Coipora- 
tions, and for specific leferences see the index to 
that title sub verbis Water and water supply. 

WATT. Defined see Electricity § 1 b. 

WAVE RESPONSE DEVICE. A term applied to a 
device used in wireless telegraphy, also called a \ 


“detector,” see Telegraphs, Telephones, Radio, and 
Television § 290 

WAX. A general® and comprehensive^® term, used 
to denote any substance capable of receiving and 
retaining an impression originally a fatty sub¬ 
stance of animal origin, especially that secreted by 
bees; now, by extension, any one of various similar 
substances of animal, mineral, or vegetable oiigin;^^ 
one of the various substances and products resem- 
blmg beeswax in appearance, consistency, plasticity, 
and the like, or used for like purposes 

WAY. The word “way,” which is derived from the 

Saxon,i4 is a broad and generic term,l5 one 

sense it means a right ^ right of use for pas¬ 
sengers which may be private or public ^ ught 
of passing over another man’s gaound,^® a right 
of one pel son, or of the community at large, to pass 
over the land of another;^® a privilege of going over 
another’s land,20 a right of way.21 The word “way’^ 
imports, ex vi termini, the right of passage over the 
land of another along a particular line,22 not the 
right to vary it at pleasure, and go m different di- 
leetions 23 

In a strictly legal sense, 21 a “way” is an ease¬ 
ment, 25 a servitude imposed upon corporeal prop- 


4. Or—Smith v Cameron, 262 P 
946, 948, 123 Or 501 

67 C J p 1463 note 6 
Phrases employing the word and 
of which more recent adjudications 
have not been found see 67 CJ. p 

1463 note 11-p 1464 note 14 

5. Okl—Burkett v Bayes, 187 P 
214, 215, 78 Okl 8 

€7 C J p 1463 note 7 
6 Okl—Corpus Juris cited in Ap¬ 
plication of Oklahoma Planning 
and Resources Bd, 203 P 2d 416, 
418, 201 Okl 178 
67 C J p 1463 notes 6-8. 

7. Pa—Public Supply of Water by 
Coal Companies, 10 Pa Dist & Co 
570, 671 

Eng—West Surrey Water Co v 
Chertsey Union, [1894], 3 Ch 513, 
618 

Phrases employing the word and 
of which more recent adjudications 
have not been found see 67 C J p 

1464 notes 19-21 

8. NT—People ex rel S J Groves 
& Sons Co V Hamilton, 238 NTS 
81, 83, 227 AppDiv 856 

9. Mo—Swink v Thompson, 31 Mo 
336, 339 

10. U S —Philip A Hunt Co v Mal- 
Imckrodt Chemical Works, D C 
NT, 72 PSupp 865. 871 

Camauba wax 
A vegetable wax 

U S —^U S V Charles Mornings tar 
94 C.J S —30 


& Co, NT. 168 P 541, 642, 94 C 
CA 123 

Caruauba wax substitute 

An article compounded of car- 
nauba wax and paraffin, and when 
completed is to all appearance a 
waxy substance, used for the same 
purposes as are other waxes, and 
containing no animal wax 
U S —U S V Charles Morningstar 
& Co, supra 

Other phrases employing the word 
“wax’* and of which more recent 
adjudications have not been found 
see 67 CJ p 1464 notes 33-30 

11. Mo —Swink V Thompson, 31 
Mo 336, 339 

67 C J p 1464 note 29 

12. U S —U S V Coccaro, 4 Ct 
CustApp 506, 507 

67 C J p 1464 note 30 
Of axLiiual, plant, or mineral origin 
US—^Philip A Hunt Co v Mallinc- 
krodt Chemical Works, D C N T , 
72 PSupp 865, 871 

13. U S —^P Beiersdorf & Co Inc 
V U S, 31 CCPA (Customs) 158, 
163 

Composed of esters 

“In general, waxes are distinguish¬ 
ed as composed of esters of the high¬ 
er alcohols and of free fatty acids ” 
U S —^Philip A Hunt Co v Mallinck- 
rodt Chemical Works, r>CNT, 72 
PSupp 865, 871 
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14. Ind—Wild V Deig, 43 Ind 455, 
458, 13 AmR 393 

15 Ill—DiHer v St Louis, S & 
P R R, 136 NE 703, 704, 304 
Ill. 373 

16 Mo—Bunch v Wheeler, 109 S 
W. 654, 655, 210 Mo 622 

17. Ind—Wild V Deig, 43 Ind 455, 
458, 13 AmR 399 

18. Ga—^Boyd v Hand, 65 Ga 468, 
470 

Ind—Lucas v Rhodes, 94 NE 914, 
917, 48 Ind App 211 

67 C J p 1464 note 45 

19. Nev—Chollar-Potosi Min Co 
V Kennedy, 3 Nev 361, 373, 93 
AmD 409 

67 C J P 1464 note 44 

20 Mo—Cox V Tipton, 18 Mo App 
450, 451, 455 

21. Mo—Cox V Tipton, supra 

22. WVa—Crosier v Brown, 66 S 
E 326, 327, 66 WVa 273, 26 L. 
RA,NS, 174 

67 C J p 1464 note 46 

23. Utah—Lund v Wilcox, 97 P 33, 
35, 34 Utah 205 

WVa—Crosier v Brown, 66 SE 
326, 327, 66 WVa 273, 25 LRA, 
NS . 174 

24 Nev—Chollar-Potosi Mm Co v 
Kennedy, 3 Nev 361, 373, 93 Am 
U 409 

25. Nev—Chollar-Potosi Mm Co v 
Kennedy, supra. 
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crty;2^ and it is not a part of the corporeal prop- 
erty.27 

However, the term 'Vay” is sometimes used in the 
same sense as “road,’^28 and, when so used, “way” 
means a path, course, or tiack leading fiom one 
place to another or along which one goes; a road, 
street, passage, or channeland it has heen said 
that technically and strictly a “way” is the passage 
over the land of another, the right of use of such 
passage being known as a “right of way” as stated 
in 77 C J S. p 393 note 20. 

Since a “way” is a means of passage from some 
place to some other place,a roadway or path 
which leads to no place or object to which a person 
has an interest or right to go is not a “way”32 

“Way^^ has been held to be synonymous with, or 
equivalent to, “lane” see 52 C J S. p 771 note 16, 
and “passageway” see 69 C J S. p 45 note 17, and 
has been compared with, or distinguished from, 
''boulevard” see 11 C J.S p 533 note 99, and “high¬ 
way” see Highways § 1 a. It is also stated m High¬ 
ways § 1 c that m its broadest sense “road” and 
'Vay” are deemed to he synonjmious, although, 
strictly speaking, the terms are not synonjntnous. 

The duty of a master to use ordmaiy caie to 
furnish the servant with a reasonably safe place for 
his work extends to the exercise of ordinary caie 
to see that the ways eustomaiily used by the servant 
in passmg from one part of the premises to another 


in the course of his emplojrment are reasonably safe, 
as stated in Master and Servant § 219 b. 

Phrases employing the word “way” are set out in 
the note 

WAYBILL. See Carriers §§ 119,122. 

WAYFAREE. A traveler; a guest; a tiunsient 
comer to an inn for lodging or entertainment.^'^ 

WAYGOING CROP. See Landlord and Tenant § 
349 

WAYLAY. To lie in wait for in the way; to take 
steps to meet or encounter in the way, especially 
with a view of taking by surprise, seizing, robbmg, 
or killing, to beset m ambush 

WAYLEAVE. An English term, 3 6 meaning a right 
of way ^7 It is stated in 39 C J S p 780 note 65 
that in the United States the equivalent expression 
is “haulage royalty.” 

W. D. As an abbreviation for “western district” and 
“warranty deed” see 1 C J S p 276 note 5, 

WE. A pronoun,38 the plural of “I,”39 although it 
may be used in an editorial sensed® for the first per¬ 
son singular 

Since there is no personal pronoun which is prop¬ 
erly adapted for use by a coiporation, “we” is fre- 


S8. Cal —San Francisco v Grote, 47 
P 938, 939, 5 Cal Unrep Cas 612, 
36 L.RA 502 
87 C J p 1466 note 50 

S7- Cal —San Francisco v, Grote, 
supra 

^7 C jr P 1465 note 50 
2B. Kev—Chollar-Potosi Min Co v 
Kennedy, 3 Nev 361, 373, 93 Am 
J> 409 

Perhaps an improper use of term 
ISTev—Chollar-Potosi Min Co v 
Kennedy, supra 

Ill —Diller v St Louis, S & 
P R R, 136 KE 703, 704, 304 Ill 
373 

•30. TJ S —Postal Tel Cable Co v 
Southern R Co, CCNC, 90 F 
30, 32 

31. Mass —Dennis v Wilson, 107 
Mass 591, 593 

32. Mass—^Dennis v Wilson, supra 

33. Phrases 

(1) “Escape way” see Mines and 
Minerals § 3 h 

(2) “Horse way'' compared •with 
^‘bridle road" see 11 C J S p 1138 
note 6 

(3) “Private way" see Private 


Roads § 1, and distinguished from 
“cartway" see 13 CJS p 1767 note 

a 

(4) “Way of necessity" see the 
index to the title Easements 

(5) Other phrases employing the 
word “way” and of -which more re¬ 
cent adjudications have not been 
found see 67 C J p 1465 notes 68-67 

34. Tenn —^Meacham v Galloway, 62 

SW 869, 861, 102 Tenn 415, 73 
Am SR 886, 46 LRA 319 
Memheis of armed forces 

Officers of the army and navy 
and soldiers and sailors who have 
no permanent residence which tho 
can call home may be regarded as 
wayfarers when stopping at public 
I inns or hotels 

NT —Hancock v Rand, 94 NT. 1, 
6, 46 AmR 112 
35 Webster New Int D 
67 CJ p 1465 notes 77, 78 

36. Ark —Quality Excelsior Coal 
Co V Reeves, 177 S W 2d 728, 732, 
206 Ark 713 

37. Ga—^Jones & Co v Venable, 47 
SE 549, 651, 120 Ga 1. 1 Ann 
Cas 185 

67 C jr p 1466 note 79. 
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[Wayleave rent 

U S —Speck V Cottonwood Coal Co, 
CCAMont, 116 F 2d 489, 491 

38. Ala—St Clair Springs Hotel 
Co V Balcomb, 108 So 858, 861, 
215 Ala 12 

Tenn —Edelen Transfer & Storage 
Co V Willis, 66 SW2d 214, 216, 
16 TennApp 99 

plural pronoun 

Nev—^Mitchell v. O’Neale, 4 Nev 
504, 518 

Phrases employing the word “we" 
and of which more recent adjudica¬ 
tions have not been found see 67 
C J p 1466 notes 86-93 

39. Tenn—Edelen Transfer & Stor¬ 
age Co V Willis, 66 SW2d 214, 
216, 16 TennApp 99 

aCtt a writing, “we" includes the 
writer with another 
Tenn—Edelen Transfer & Storage 
Co V Willis, supra 

40. NY—Smith v Maine, 260 NT. 
S 409, 419, 145 Misc 521 

41. Nev—^Mitchell v- O'Neale, 4 
Nev. 604, 518. 
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WEALTH 


quently used,^^ but the word is not indicative in any 
conclusive way either of partnership or employ- 
inent.^3 

The construction placed upon the word “we” when 
used in a negotiable instrument to describe the 
original parties is treated m Bills and Notes § 32 
b (5). 


WEAK. Lacking in physical strength; lacking in 
bodily vigor, as from age, sickness, or fatigue; want¬ 
ing m energy, activity, or vigor It has been said 
to be a relative term having reference to the medium 
of the class to which it is applied.^^ 

WEALTH. A relative,indefinite, and general^*^ 
term, in ordinary use, frequently employed to 
imply a gieat fortune or vast possessions 


42 Ill—Williams V. Harris, 64 N 
E 988, 990, 198 Ill 501 
Aptly designates corporation 
VVyo —Kennedy & Parsons Co v 
Lander Dairy & Produce Co, 252 
p 1036. 1038, 36 Wyo 68. 61 A 
LR 315 

Denotes corporation asrsrregrate 
Ill —Scanlan v Keith, 102 Ill 634, 
645, 40 Am R 624—New Market 
Sav Bank v Gillet, 100 Ill 254. 
262, 39 AmR 39—Miers v Coates, 
57 IllApp 216. 220 
Mich—^Wrig-ht v Drury Petroleum 
Corporation, 201 N.W. 484, 485, 229 
Mich 542. 


Mo—Reifeisa v Barnes, App, 166 
SW2d 225, 229 

TTnderstood to mean the company 

N Y —Anthony v American Glucose 
Co, 41 NE 23. 25. 146 NY 407 

43. NY—Smith v Maine, 260 NY 
S 409. 419, 145 Misc 521 

44. New Standard D 
Phrases 

(1) “Weak alkaline solution” 

U S —Lumber Anti-Stam Co v Nes- 
ter, Mich, 178 F 927, 933, 102 C 
CA 299 

(2) “Weak marks*’ as trade-marks 
which are merely suggestive or de¬ 


scriptive see Trade-Marks, Trade- 
Names, and Unfair Competition § 
7 c 

(3) "Weak mind,” "weak-minded," 
"weak-mindedness,” and "weakness 
of mind” see Insane Persons § 2 d 

45, NY—People v Crilley, 20 Barb 
246. 248 

46. Ga—Branham v. State, 22 SB 
957. 96 Ga 307 

67 C J p 1466 note 96 

47 Ill—^Warner v. Warner, 85 NE 
630, 637. 236 Ill 448 

48 Ga —Branham v. State, 22 S E 
957. 96 Ga 307. 
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WEAPONS 

This Title includes the right to bear arms m self-defense or in defense of the state; regulation 
manufacture, dealing in, and use of weapons, liabilities for injuries therefrom caused by negligence; 
and offenses of having or carrying weapons concealed or in any other manner prohibited, pointing or shoot¬ 
ing firearms, etc , not constituting any other distinct offense. 

Matters not m this Title, treated elsewhere m this work, see Descriptive-Word Index 

Analysis 


I. IN GENERAL, §§ 1-2 
IL CRIMINAL RESPONSIBILITY, §§ 3-23 
HI. PENALTIES AND FORFEITURES, §§ 24-25 

JV. CIVIL LIABILITY FOR NEGLIGENT OR ILLEGAL USE, SALE, GIFT, LOAN, OR MANUFAC¬ 
TURE, §§ 26-33 

Sub-Analysis 
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§ 3 Carrying or possession of weapons—p 480 

4 -Elements of offenses in general—p 481 
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13 - Evidence—p 508 

14. - Trial and review—513 

15 - Sentence and punishment—p 515 

16 Pointing or exhibiting weapons—^p 516 
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18 - Prosecution and punishment—518 

19. Shooting firearms—^p 520 

20 - Nature and elements of offenses, and defenses—520 
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23 Other offenses—^p 524 
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See also descriptive word index in the back of this Volume 
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32, - Procedure—p 532 
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I. IN GENEEAL 


§ 1. Definitions 

A weapon is an instrument of offensive op defensive 
combat, and the word "arms" is especially applied to 
those things which are designed for fighting and recog¬ 
nized as such. Terms such as "firearm", "gun”, “pistol", 
^‘revolver", “repeater", “rifle”, “slungshot", “lethal 
weapon", “deadly weapon", and “bludgeon" have been 
.defined by the courts 

A weapon is an instrument of offensive or de¬ 
fensive combat,1 or anything used, or designed to be 
used, m destroying, defeating, or injuring an enemy ^ 
With respect to the particular offenses hereinafter 
dealt with such as the carrying, possessing, selling, 
or exhibiting, of weapons, or, in the case of fire¬ 
arms, the pointing, or shooting thereof, the word 
“weapon” is ordinarily used m a more restricted 
sense, by reason of the fact that statutes creating 
such offenses usually specifically name weapons in¬ 
tended to be brought within their scope, and hence 
are limited to the weapons named, or to others of a 
similar nature ^ 


Anns While in a loose sense, the term ''arms” 
may be employed as including objects of any kind 
that may be used as weapons,'^ nevertheless as dis¬ 
tinguished from “weapon,” which, as already pointed 
out, may properly designate anything that can be 
wielded in fight, the word “arms” is especially ap¬ 
plied to those things which are designed for fighting 
and recognized as such, and it includes means of 
defense as well as of offense,^ but it does not include 
an imitation weapon incapable of such use.® 

Small ann? In military usage, all poi table fire¬ 
arms are called “small arms” as distinguished from 
“guns,” the latter term being reserved for pieces 
of ordnance 7 

Firearms A “firearm” may be defined as a 
weapon which acts by the force of gunpowder,® 
or as any weapon from which a shot is discharged 
by force of an explosive ^ The term is usually ap¬ 
plied, however, only to small arms,!® A revolver 


1. US —^Lunde Arms Corp v Stan¬ 
ford, DC Cal. 107 FSupp 450, 452 

Ky —Corpus Juris quoted In Perry v 
Commonwealth, 151 S W 2d 377, 
379, 286 Ky 6S7 

N T —People v. Simons, 207 NTS 
56, 57, 124 Misc 28. 

68 C jr p 4 note 2 

2. US —^Lunde Arms Corp v Stan¬ 
ford, DC Cal. 107 FSupp 450, 452. 

Ky—Corpus Juris quoted In Perry v 
Commonwealth, 151 SW2d 377, 
379, 286 Ky 687 

68 C J p 4 note 3. 

3. Ky—^Perry V Commonwealth, 161 
S W2d 377, 286 Ky 687 

4. Ark —State v Buzzard* 4 Ark 

18 . 21 . 


"Arms” as used in constitutional 
guaranties see infra § 2 
"Armed” see 6 CJS p 341 note 30 
5- NT—People ex rel Griffin v 
Hunt, 270 NTS 248, 254, 160 Misc 
163 

6. NT—People ex rel Griffin v 
Hunt, supra 

7. Webster New Int D 

8. NT—People V. Anderson, 260 N 
TS 329, 331, 236 App Div 586— 
People V Schmidt, 222 NTS 647, 
649, 221 App Div 77 

People, on Complaint of Alto- 
mari, v. Evergood, 74 N T S 2d 12, 
14 

68 C J p 4 note 17 

To he a *^earsi" an implement 
must be a “weapon ” 
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U S —Liunde Arms Corp v Stanford, 
D C Cal, 107 F Supp 450 

9- NT—People v Anderson, 260 N 
TS 329, 331, 236 App Div 586 
Corpus Juris cited in People, on 
Complaint of Altoman v Evergood, 
74 NTS 2d 12, 14 
68 C J p 4 note 18 

Commonly accepted usage 

A “firearm”, by commonly accepted 
usage, necessarily connotes the ac^ 
tion of a chemical explosive such as 
gunpowder, which action is in the na¬ 
ture of combustion of some sort in a 
weapon 

I D C —Tendler v District of Colum¬ 
bia, Mun App , 50 A 2d 263 


10. Webster New Int D- 



§ 1 WEAPONS 

SO out of repair that it cannot be fired is not a 
firearm 

Gun “Gun” is a generic term,l2 ^nd in popular 
usage denotes any portable firearm,^^ or weapon that 
throws a projectile or missile to a distance,but 
usually does not include a pistol,^® although “pistol” 
and “gun” are sometimes used interchangeably 
In military usage, however, only cannon or pieces 
of ordnance are called guns 

Pistol, A “pistol” has been defined as a gun,^® 
a small firearm having a curved stock or butt to 
fit the hand and a short barrel or barrels,^9 a 
short,20 small, light^l firearm, and intended to be 
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aimed22 and fired^S from one hand Pistols are 
now usually either revolvei s, or automatic, or semi¬ 
automatic, magazine pistols 24 The pistol is fre¬ 
quently the subject of statutory regulation 25 

A “pocket pistol” is such a pistol as a man ordina¬ 
rily carries, or may conveniently carry, or actually 
carries on his person, in his pocket 25 A “belt 
pistol” is such a pistol as a man usually carries, or 
that may be conveniently carried, or that is actually 
earned on the person in a belt 27 

Revolver A revolver is a firearm28 or gun,2& 
especially a pistol,20 having a breechloading cham¬ 
bered cylinder so arranged that the cocking of the 


11. NT—People v Simons, 207 N 
T S 56, 57. 124 Misc 28 
People V Boitano, 18 NTS 2d 
644, 645 

Unloaded or defective pistol as con¬ 
stituting weapon prohibited by 
statute see infra § 6 
12 Mo—State v Barrington, 95 S 
W 225. 263. 198 Mo 23 
Shotgun compared 

Fla—Henderson v State, 78 So 427, 
428, 75 Fla 464 
13- Webster New Int D 

14. Wis—Harris v Cameron, 51 N 
W 437, 438, 81 Wis 239, 243, 244, 
29 Am SR 981 
Other defimtloiLS 

(1) A “gun" IS a metal tube for 
firing projectiles by the force of gun¬ 
powder or other explosives, together 
with its stock, carnage, oi other at¬ 
tachments 

Ga—Muse v Intel state Life & Ac¬ 
cident Co , 166 S E 219, 220, 45 Ga 
App 839 

(2) A gun IS a lengthy firearm shot 
from the shoulder 

Ky—Campbell v Commonwealth, 174 
' SW2d 778, 779, 295 Ky 511. 

15- Webster New Int D 
Pistol distingtushed 

While both gun and pistol are com¬ 
monly known as shooting weapons, 
the distinguishing characteristic is 
that a pistol is shorter in length than 
what is generally understood as a 
gun, and it is usually not fired from 
the shoulder when shooting 
Ky —Campbell v Commonwealth, su¬ 
pra 

16 Ga —Muse v Interstate Life & 
Accident Co, 166 SE 219, 220, 45 
GaApp 839 

Ky—Campbell v Commonwealth, 174 
S W2d 778, 779, 295 Ky 611, 

68 C J p 4 note 24 

17. Webster New Int D 

When mounted on a camaere a 
*^gun" is called a cannon 
Ga—Muse v Interstate Life & Ac¬ 
cident Co, 166 SE 219, 220, 45 
GaApp 839. 


18 Iowa—State v. Christ, 177 NW 
54, 57, 189 Iowa 474 

48 C J p 1210 note 7 

History 

(1) The name “pistol** is derived 
from Pistola, in Italy, where pistols 
were first made 

Ark—Fife v State, 31 Ark 455, 461, 
25 Am R 556 

Tenn—Burks v State, 36 S W 2d 892, 
893. 162 Tenn 406 

(2) “The pistol earliest in use was 
a matchlock arm, and yet a fire-arm, 
the lock containing a match for fir¬ 
ing it This was succeeded by the 
‘flint and steel* lock, and this by the 
percussion lock The manner in 
which the weapon can be fired does 
not enter into its definition, however 
it may affect its value and utility" 
Ala—Atwood v. State, 53 Ala 608, 

509 

19 Ill—People V Boigeson, 166 NE 
461, 455. 335 Ill 136 

Handgrip 

A “pistol" IS a small firearm, usual¬ 
ly mounted on a handgrip 
Ga—^Muse v Interstate Life & Ac¬ 
cident Co, 166 SE 219, 220. 45 Ga 
App 839 

20. Ky —Campbell v. Common¬ 

wealth. 174 S W2d 778, 779, 295 Ky 
511 

Mo—State v Barr, 102 SW2d 629, 
632, 340 Mo 738 

21. Ala —^Atwood v State, 53 Ala 
508, 509 

NY—People v Anderson, 260 NTS 
329, 236 AppDiv 586 
Tenn—Burks v State, 36 S W2d 892, 
893, 162 Tenn 406 

22. Ky —Campbell v. Common¬ 

wealth, 174 SW2d 778, 779, 295 
Ky 611 

Mo—State v Barr, 102 S,W 2d 629, 
632, 340 Mo 738 

23. Ark—Fife v State. 31 Ark 466, 
461, 25 AmR 666 

Ga —^Muse v Interstate Life & Acci¬ 
dent Co, 166 SE 219, 220, 45 Ga, 
App 839 

Ky—Campbell v Commonwealth, 174 
S W 2d 778, 779, 295 Ky 611. 
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Mo—State v Barr, 102 SW2d 629, 
632, 340 Mo 738 

Neb—Bright v State, 252 NW 386, 
387, 125 Neb 817 

Tenn—Burks v State, 36 S W 2d 892, 
893. 162 Tenn 406 

24- Mo—State v Barr, 102 SW2d 
629, 632, 340 Mo 738 
Neb—Bright v State. 262 NW 386, 
125 Neb 817 

“Pistol” Includes derringers, re¬ 
volvers, or automatic pistols 
Ill—People V Borgeson, 166 NE 
451, 455, 335 Ill 136 
Automatic pistol 

A weapon was held to be an auto¬ 
matic pistol where the recoil from 
its discharge injected into chambei 
of weapon another cartridge from 
magazine inserted in handle 
Neb—Bright v State, 252 NW 386, 
387, 125 Neb 817 

25. Ill—People V Borgeson, 166 N 
E 451, 335 Ill 136 

Neb—Bright v State, 252 NW 386, 
125 Neb 817 

Ohio—Schraeder v State, 162 NE 
C47, 28 Ohio App 248 
Tenn—Burks v State, 36 S W 2d 892, 
162 Tenn 406 
48 C J p 1210 note 11. 

26. Tenn—Porter v State, 7 Baxt 
106, 108 

“Army pistol” contrasted 
Tenn—Porter v State, supra 

27. Tenn —^Porter v State, supra, 
“Army pistol” contrasted 

Tenn—Porter v State, supra. 

28. Neb—Bright v. State, 252 NW 

386, 387, 125 Neb 817 

Ohio—Schraeder v State, 162 NE 
647, 648, 28 Ohio App 248 
Unloaded or defective pistol as con¬ 
stituting weapon prohibited by 
statute see infra 9 6 

29. Ga—Muse v Interstate Life & 
Accident Co, 166 SE 219, 220, 45 
GaApp 839 

30 Mo—State v Barr, 10‘2 S W 2d 
629, 632, 340 Mo 738 
Neb—Bright v State, 252 N.W 386, 

387, 126 Neb 817. 
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hammer or movement of the tng^ger in its return 
motion revolves it and brings the next cartridge in 
line for firing Although the terms ''pistol'^ and 
'"revolver” are used in common parlance indis¬ 
criminately as applying to either class of weapons,32 
strictly speaking, a revolver must have a revolving 
cylinder, chambered for cartridges 33 

Repeater A repeater is a magazine gun,34 a 
type of pistol which has been held to be a soldier^s 
weapon,35 a well-known army weapon 36 

Rifle. As a noun, the word ‘"rifle” has a well de¬ 
fined meaning ;37 it is a firearm, of whatever size, 
having on the surface of its bore spiral grooves, 
called rifling, to impart rotary motion to the pro¬ 
jectile, insuring greater accuracy of fire 38 A “gun” 
when It IS mounted on a stock requiring the use of 
both hands is commonly called a iifle, musket, car¬ 
bine, or fowling piece 39 A pistol differs from a 


musket chiefly in size.40 

Bludgeon A bludgeon is a short stick, with one 
end loaded, used as an offensive weapon 4i 

Slungshot. A slungshot is a ball of shot or metal 
covered with leather, and a band of elastic or 
leather, attached to such ball, and made so that it 
can be attached to the wrist or arm of a person ;42 
a metal ball of small size with a string attached, used 
for striking,43 a small mass of metal or stone fixed 
on a flexible handle, strap, or the like, used as a 
weapon 44 The general term “sap” includes a 
“slungshot ”45 A “slungshot” is not to be confused 
with a “slmg-shot,” the latter being a boy’s toy 
or catapult 46 

A '^dangerous'^ or ''deadly'^ weofpon may be defined 
as one likely to produce death or great bodily harm 
by the use made of it,47 but a weapon capable of 


Ohio—Schraeder v State, 162 NE 
647, 648, 28 Ohio App 248. 

54 C J p 773 note 69 
j^volving' pistols 

Revolvers are often called “revolv¬ 
ing pistols ’* 

Mo—State v Barr, 102 SW2d 629, 
632, 340 Mo 738 

31 Ohio —Schraeder v State, 162 N 
B 647, 648, 28 Ohio App 248 
Other deflmtioxL 

“Revolver" has a cylinder of sev¬ 
eral chambers or, formerly, several 
barrels so arranged as to revolve on 
an axis, and be discharged in succes¬ 
sion by the same lock 
Neb—Bright v State, 252 NW 386, 
387, 125 Neb 817. 

Itifle IS not included within the 
term 

Wis—Taylor v Seil, 97 NW 498, 120 
Wis 32 

32. Mo —State v Barr, 102 S W 2d 
629, 633, 340 Mo 738 

Neb—Bright v State, 262 NW 386, 
387, 125 Neb 817 

33. Neb—^Bright V. State, supra. 

34. Century D 

^erm held not applicable to revolver 
Ark—Fife v State, 31 Ark 455, 461, 
25 AmR 656 

Tenn—Andrews v State, 3 Heisk 
165, 187, 8 Am R 8 

35. Tenn —^Andrews v. State, supra 
64 C J p 402 note 55 

36 Tenn—State v Wilburn, 7 Baxt 
67, 60, 32 Am R 651 

37. Miss—Johnson v Hazelhurst 
Hardware Co, 74 So 294, 295, 113 
Miss 428 

38. Webster New Int D. 

64 C J p 807 note 8 
ShotsmiL distinguished 

“The musket, rifle, and pistol, so 
far as we ore aware, have always 


shot a solid ball, while the weapon 
in question [shotgun] shoots a light 
load of small shot “ 

Tenn—Burks v State, 36 S W 2d 892, 
893, 162 Tenn 406 

Plobert rifle is a smooth bore rifle, 
no longer manufactured, which was 
commonly used in shooting galleries 
and for target practice of that kind 
Miss —Johnson v Hazelhurst Hard¬ 
ware Co, 74 So 294, 295, 113 Miss 
428 

Target nfle is a low power twenty- 
two caliber rifle, such as shoots twen¬ 
ty-two caliber short cartridges 
Miss—Johnson v Hazelhurst Hard¬ 
ware Co, supra 

39. Ga—^Muse v Interstate Life & 
Accident Co, 166 SE 219, 220, 45 
GaApp 839 

40. Ark—Fife v State, 31 Ark 456, 
461, 25 AmR 556 

Tenn—Burks v State, 36 S W 2d 892, 
162 Tenn 406 

41- N.C—State V Phillips, 10 SE 

463, 464, 104 NC 786 
Similar definition 

A short club commonly loaded at 
one end, or bigger at one end than at 
the other, used as a weapon 
WVa—State v Lett, 60 SE 782, 
783, 63 WVa 666 

42 Tex — Corpus Juris quoted la 
Smith V State, 140 SW2d 452, 454, 
139 Tex Cr 366—^Vargas v State, 
79 SW2d 860, 861, 128 Tex Cr 139 
68 C J p 773 note 60 
Sefinitlon too broad 

Court’s definition of “slung shot” 
as weapon of offense or defense, and 
stating that it became a deadly weap¬ 
on when manner of use was calcu¬ 
lated to produce death or serious 
bodily injury was too broad 
Tex—Smith v State, 140 SW.2d 462, 

464, 139 TexCr. 355. 
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43. Tex —Corpus Juris quoted in 

Smith V State, 140 S W 2d 452, 454, 
139 TexCr 356—Geary v State, 108 
SW 379, 63 TexCr 38, 39 

44. Cal—People v Mulherin, 35 P 
2d 174, 175, 140 Cal App 212—Peo¬ 
ple V Williams, 279 P 1040, 100 
Cal App 149 

Tex—Corpus Juris quoted m Smith 

V State, 140 S W 2d 452, 454, 139 
Tex Cr 355 

^‘Blackjack” distinguished 
Cal—People v Williams, 279 P 1040, 
lOOCalApp 149 

45. Cal —^People v Mulherin, 35 P. 
2d 174, 176, 140 Cal App 212 

46. Cal —^People v Mulherin, supra 

47- Cal —^People v Growl, 82 P 2d 
607, 511, 28 Cal App 2d 299 
Ill—People V Dwyer, 155 NE 316, 
324 Ill 363 

Kan—^Parman v Lemmon, 244 P 227, 
119 Kan 323, 44 ALR 1500 
Ky—Burgess v Commonwealth, 195 
S W 445, 176 Ky 326 
La—State v. Penton, 102 So 14, 157 
La 68 

Me—State v Quigley, 199 A 269, 271, 
135 Me 435 

Md—Crawford v State, 197 A 866, 
867, 174 Md 175 

Mich—^People v Goolsby, 279 NW 
867, 868, 284 Mich 376 
Mo—State v Painter, 44 S W 2d 79, 
83, 329 Mo 314 

NM—State v Vargas, 74 P 2d 62, 65, 
42 NM Instate v Walden. 70 P 
2d 149, 150, 41 NM 418 
NC—State v Watkins, 158 SB 393, 
394, 200 NC 692 

Okl—Martin v State, 94 P 2d 270, 
274, 67 Okl Cr 390—Cooke v State, 
12 P2d 244, 53 Okl Cr 348—Fabry 

V State, 213 P. 910, 912. 23 Okl Cr 
216 

Tenn—^Highsaw v Creech, 69 SW2d 
249, 261, 17 Tenn App. 673. 
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producing death is not necessarily a weapon likely 
to produce death,^^ ^ deadly weapon is generally 
recognized and known to be an ''offensive weap- 
on ’^49 

Lethal weapon, A weapon is lethal or not accord¬ 
ing to its capability to produce death or great bodily 
harm in the manner in which it is used 

§ 2 . Right to Bear Arms; Constitutional and 
Statutory Regulation 
a Nature of right 
b "Arms” defined 
c Power to regulate 
d. Regulating carrying or possession 


e. Regulating manufacture, sale, gift, 
loan, or use 

f Purpose and construction of statutes 
a. Nature of Right 

The right to keep and bear arms is safeguarded by 
the federal and state constitutions, and such right is a 
great general right. 

While the right to keep and bear arms is not a 
right conferred on the people by the federal Consti¬ 
tution,such right IS safeguarded from infringe¬ 
ment, by the federal Constitution,52 and by state con¬ 
stitutions 53 This right IS a great general right,54r 
and IS sometimes said, occasionally in the constitu¬ 
tion Itself, to be an inherent and inalienable right,55- 


Tex—Scroggrms v State, 45 S W 2d 
983, 985, 119 Tex Cr 32—Newsom 
V State, 39 S W 2d 69, 118 Tex Cr 
496—Price v State, 220 SW 89, 
87 TexCr 163 

Vt—State V Deso, 1 A 2d 710, 714, 
110 Vt 1 

WVa—State v Hedrick, 130 SE 
295, 298, 99 W Va 529 
Term defined in connection with par¬ 
ticular offenses 

Assault see Assault and Battery § 
77 

Homicide see Homicide § 25 
Robbery see Robbery § 28 
Carrying or possessing see infra S 
6 

It is tumecessaory that an injury 
T>e inflicted which is likely to produce 
death or give rise to apprehension 
before the weapon be deadly 
Tex—^Price v. State, 220 SW 89, 87 
Tex Cr 163 

Held to he deadly weapons 

(1) Billy club 

Okl —Cooke v State, 12 P 2d 244, 53 
OklCr 348 

(2) A club or stick of wood, three 
feet long and two and one-half inches 
wide 

Mo—State v, Fletcher, 190 SW 317 

(3) Heavy cuspidor 

Pa—Commonwealth v Le Grand, 9 
A 2d 896, 899, 336 Pa 611, 

(4) Metal knucks used for inflict¬ 
ing blows with fist 

Okl—Reardon v. State, 2 P 2d 100, 
51 Okl Cr 407 

(5) Pistol, shotgun, or revolver 
Cal —People v Freeman, 260 P 826, 

86 Cal App 374—People v Shaffer, 
254 P 666, 81 Cal App 752—People 
V Egan, 246 P 337, 77 Cal App 
279 

Ill —^People V Emerling, 173 N E 474, 
341 Ill 424 

Or—Coghlan v Miller, 211 P 160, 
106 Or 46 

48. Okl—^Martin v State, 94 P 2d 
270, 274, 67 Okl Cr 390 


Claw liammer cannot be said as a 
matter of law to be a dangerous 
weapon without reference to the man¬ 
ner of its use 

Okl—Wilcox V State, 166 P 74, 13 
OklCr 599 

Hands are not considered a ^"deadly 
weapon per se *’ 

Tex—Gipson v State, 181 SW2d 
76, 77, 147 TexCr 428 

Kmves 

(1) An ordinary pocket knife is 
not a "deadly weapon per se " 

Okl—Ponkilla v State, 99 P 2d 910, 

912, 69 OklCr 31 

(2) An ordinary penknife is not 
necessarily a "deadly weapon ** 

Okl—Martin v State, 94 P 2d 270, 

274, 67 OklCr 390—Clemons v 

State, 128 P 739, 741, 8 OklCr 453 
—Brown v State, 104 P, 78, 79, 3 
Okl Cr 42 

Bock IS not necessarily a ‘‘deadly 
weapon** 

Ga—Greenway v State, 1 S E 2d 217, 
218, 59 GaApp 461 
Unloaded revolver merely pointed 
at one, and not used to strike with, 
IS not dangerous weapon 
Wis—Luitze V State, 234 NW 382, 
204 Wis 78, 74 A Li R 1202 

49. Ky—Reed V Commonwealth, 135 
SW2d 867, 870, 872, 281 Ky 189 

SO- Or—State v Godfrey, 20 P 625, 
628, 17 Or 300, 11 Am S R 830 
36 C J p 991 note 60 
Weapons of thrs class are guns, 
swords, knives, pistols, and the like, 
when used within striking distance 
from the victim 
Or—State v. Godfrey, supra, 

51. US—Cases V U S,CCAPuei- 
to Rico, 131 P2d 916, certiorari de¬ 
nied Cases Velazquez v U S, 63 
set 1431, 319 US 770, 87 L Ed 
1718, rehearing denied 65 S Ct 1010, 
324 US 889, 89 L Ed 1437 
Cal—Ex parte Rameriz, 226 P. 914, 
193 Cal 633 

N Y —Application of Cassidy, 51 N T 
S 2d 202, 268 App Div. 282, reargu¬ 
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ment denied 63 N Y S 2d 840, 270 
App Div 1046, affirmed 73 N B 2d 
41. 296 NY 926 

Right antedated federal Constitution 

Second Amendment to United 
States Constitution created no right 
to bear arms, which right long ante¬ 
dated the adoption of the federal! 
Constitution. 

N Y —Moore v Gallup, 45 N Y S 2d 63, 
267 App Div 64, affirmed 59 N E 2d 
439, 29S NT 846. motion granted 
60 NE2d 847, 294 NT. 699 

52. U S —Cases v U S , C C A Puer¬ 
to Rico, 131 F 2d 916, certiorari de¬ 
nied Cases Velazquez v U S, 63 
set 1431, 319 US 770, 87 L Ed 
1718, rehearing denied 65 S Ct 1010, 
324 US 889, 89 L Ed 1437. 

5 C J. p 287 note 

MlUtia 

(1) The second amendment to the 
federal Constitution was designed to 
foster a well regulated militia as 
necessary to the security of a fiee 
state 

U S —Cases v U S , CCA Puerto 
Rico, 131 F 2d 916, certiorari denied 
Cases Velazquez v U S, 63 S Ct 
1431, 319 US 770, 87 L Ed 1718, 
rehearing denied 65 S Ct 1010, 324 
US 889, 89 LEd 1437 

(2) The constitutional provision 
referred only to militia and to the 
collective body, and not to individual 
rights, and did not grant to rack¬ 
eteers and desperadoes the privilege 
to carry weapons of the character 
dealt with in the National Firearms 
Act 

U S —U S V. Adams, D G Fla, 11 F. 
Supp 216 

53 Mont—State v Nickerson, 247' 
P2d 188, 126 Mont 157 

54. Mass —^In re Opinion of Justices, 
14 Gray 614, 620 

55. NY—^People v Warden of City 
Prison, 139 NTS 277. 154 App, 
Div 413, 29 NTCr. 74, 

68 C J. p 5 note 29. 
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existing independently of the various constitutional 
guaranties thereof ^6 ft has been said that the 
keeping and bearing of arms intended to be protected 
as a popular right, was not such as the common law 
condemned, but such a keeping and bearing as the 
public liberty and its preservation commended as 
lawful, and worthy of piotection 

The right guarantied is not to bear arms on all 
occasions and in all places,^^ but to use them in a 
way that is usual, or to keep them for the ordinary 
purposes to which they are adapted,59 as for the 
defense of a person, his property, and the state 
Even at the early common law, the right to bear 
arms was not absolute, for the act of riding or going 
armed with dangerous or unusual weapons to the 
terror of the people was an indictable offense 

b. “Anns*’ Defined 

As used m constitutional guaranties relating to the 
bearing of arms, the word “arms” means the ordinary 
arms or military equipment needed and used by the mili¬ 
tia, or those arms which are usually employed in warfare 

As used m constitutional guaranties with respect 


WEAPONS § 2 

to the bearing of arms, the word “arms’* means such 
weapons as are adapted to the efficiency 'of the 
citizen as a soldier, and are carried openly,the 
ordinary arms or military equipment needed and 
used by the militia, or those arms which are usually 
employed in warfare®^ or which were so employed 
when the constitutional provisions were adopted,®^ 
such as rifles, shotguns, or muskets,^® and swords®*^ 
except, it has been held, swords concealed in 
canes.^^ Such definitions have been formulated by 
courts which have been impressed with the historical 
background,and have been influenced by refer¬ 
ences in a number of the constitutions to the neces¬ 
sity of a well regulated militia'^9 or to the dangers 
inherent m the maintenance of standing armies.*^^ 

While it has been held that the word “arms,** as 
used in the constitution, does not include pistols or 
revolvers,'^^ especially where the pistol is a mere 
belt or pocket pistol, and not such as is used as a 
weapon of war, '^9 been held that a 

pistol may be included, if it be a large sized pistol 
of the kind used in the military or naval service, 


56. N’T—Moore v Gallup, 45 N T S 
2d 63, 267 App Div 64, affirmed 59 
KB 2d 439, 293 NT 846, motion 
granted 60 NE2d 847, 294 NT 
699 

68 CJ p 5 note 30. 

Trader Eng-lisb commoi]. law, incor¬ 
porated in laws of New Tork by orig¬ 
inal constitution thereof, all citizens 
have general right to retain arms for 
their protection according to their 
condition 

N T —People ex rel Ferris v Horton, 
264 NTS 84, 147 Misc 506, af¬ 
firmed 269 NTS 579, 239 App Div 
610 

57. WVa—State v Workman, 14 S. 
E 9, 35 WVa 367, 14 L R A 600 

58 Ala—State v Reid, 1 Ala 612 

59 Tenn —^Andrews v. State, 3 

Heisk 165, 8 Am R 8 

68 C J p 5 note 33. 

60- Mich—People v Zerillo, 189 N 
W 927, 928, 219 Mich 635, 24 AL.R 
1115. 

68 C J p 5 note 34 

61. Ky—^Williams v Common¬ 

wealth, 261 SW2d 807. 

68 C J p 5 note 35 

62. Okl—^Ex parte Thomas, 97 P, 
260, 263, 21 Okl 770, 776, 20 L.RA, 
NS, 1007, 17 AnnCas 566 

-B C J p 288 note 5 

<63. La—State v Smith, 11 La Ann 
633, 634, 66 AmD 208 
5 C J p 288 note 8 

«4. TJS—U S V Miller, Ark,, 69 
set 816, 307 U.S. 174, 83 L Ed 
1206 

N T.—Moore v Gallup, 45 N T S 2d 63, 
267 AppDiv. 64, affirmed 59 N E 2d 


439, 293 NT 846, motion granted 
60 NE 2d 847. 294 NT 699 
68 C J p 6 note 40—5 C J p 287 note 
2, p 288 notes 3, 4, 7 
WeapoiLS oonstitutULg ordmary mili¬ 
tary equipmeoit 

Okl —^Ex parte Thomas, 97 P 260, 
262, 21 Okl 770, 776, 20 LRA,NS, 
1007, 17 AnnCas 566 
Tenn—^Aymette v State, 2 Humphr 
154, 168 

RelatioiLS'liip of weapons to militia 

(1) The National Firearms Act de¬ 
fining term "firearm’* as a shotgun 
or rifle having a barrel of less than 
eighteen inches in length, or any 
other weapon, except a pistol or re¬ 
volver, capable of being concealed 
on the person, and regulating the 
transfer thereof in interstate com¬ 
merce, does not violate constitutional 
provision that, in view of necessity 
for a well-regulated militia, right 
of people to keep and bear arms shall 
not be infringed, in absence of show¬ 
ing of any reasonable relationship be¬ 
tween such weapons and a welF-regu- 
lated railitia. 

Xjs—U S V, Miller, Ark, 59 S Ct 
8X6, 307 US 174, 83 LEd 1206 

(2) The constitutional amendment 
providing that the "right of the peo¬ 
ple to keep and bear Arms*’ should 
not be infringed could not be said to 
guarantee the right to keep an auto¬ 
matic pistol in absence of evidence 
tending to show that the possession 
of the pistol at time involved had 
some reasonable relationship to the 
preservation or efficiency of a well- 
regulated militia. 

US—U S. V Tot, CCANJ, 131 F 
2d 261, reversed on other grounds 
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63 set 1241, 319 US 463, 87 LEd 
1519 

65 NC—State v Kerner, 107 SE 
222, 224, 181 NC 674 

68 C J p 6 note 41 

66 NT —Moore v Gallup, 45 NT 
S 2d 63, 267 App Div 64, affirmed 59 
NE2d 439, 293 NT 846, motion 
granted 60 NE2d 847, 294 NT 
699 

68 C J p 6 note 42 

67. NC—State v Kerner, 107 SE 
222, 225, 181 NC 574 

68 C J. p 6 note 43 

68 Ark—Fife v State, 31 Ark 455, 
460, 25 AmR 556 

69 Mich—People v Brown, 235 N 
W 246, 246. 263 Mich 637, 82 A L 
R 341 

70. Tenn —^Andrews v State, 3 
Heisk 165, 8 Am R 8 

68 C J p 6 note 38 

71. Kan —City of Salma v Blaksley, 
83 P 619, 72 Kan 230, 3 L R A ,N 
S , 168, 115 Am S R 196, 7 Ann Cas 
925 

Tenn —Andrews v. State, 3 Heisk 
165. 176, 8 AmR 8 

72 NT—Moore v Gallup, 45 NTS 
2d 63, 267 App Div 64, affirmed 69 
NE2d 439, 293 NT 846, motion 
granted 60 NE2d 847, 294 NT 
699 

68 C J p 6 note 45 

73. Tenn—^Andrews v State, 3 
Heisk 165, 8 Am R 8 

68 C J p 6 note 46 

74. Ark—^Holland v. State, 33 Ark 
560 

68 C J p 7 note 47. 
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such afs a holster pistol'^ 5 or a repeater,*^ 6 and there 
IS soihe authority for the view that a pistol of any 
kind IS included,at least where it is not adapted 
to being carried concealed,*^ ^ or where the purpose 
of its possessor is the legitimate defense of him¬ 
self and his property It has been held, further, 
that a provision in a bill of rights declaring that 
the people have the right to bear arms for their 
defense and security refers to the people as a col¬ 
lective body, and applies only to the right to bear 
arms as a member of the state militia, or some 
other military organization provided for by law,^^ 
but, on the other hand, it has been held that the 
meaning of the term ''arms,” especially when found 
in constitutional provisions guaranteeing to every 
person the right to bear arms for the defense of 
himself and the state, cannot properly be confined 
within the limits fixed by the historical and military 
testj^t but must be deemed to include arms custom¬ 
arily kept by law-abiding citizens for their protec¬ 
tion 82 

c. Power to Regulate 

The provision of the federaF Constitution guarantee¬ 
ing the light of the people to keep and bear arms con¬ 
stitutes a limitation on the federal government alone, so 
that a state legislature in the absence of similar provi¬ 
sions in the organic law, is free to regulate the manner 
of bearing arms, although it may lack the power entirely 
to destroy the right. 

While It is provided in general terms in the fed¬ 
eral Constitution that the right of the people to 
keep and bear arms shall not be infringed, it has 


long been held by the United States supreme court 
that these provisions of the Second Amendment, 
like those of the rest of the first ten amendments, 
constitute a limitation on the power of federal gov¬ 
ernment alone,88 and not that of the states,84 al¬ 
though at one time a number of the state courts 
were of a contrary opinion 85 Furthermore, it has 
been stated that the Second Amendment was not 
adopted with individual rights in mind, but as a pro¬ 
tection for the states in the maintenance of their 
militia organizations against possible encroachment 
by the federal power 86 a state or territorial legis¬ 
lature, therefore, m the absence of similar provi¬ 
sions in the organic law, is free to regulate the man¬ 
ner of bearing arms,87 although it may lack the 
power entirely to destroy the right,88 and must re¬ 
spect the power lodged in congress to provide for 
organizing, arming, and disciplining the militia and 
for calling forth the militia for certain purposes,8‘> 
and to give or withhold its consent for a state to 
keep troops 80 

Almost all the state constitutions, however, with 
variations in phraseology, contain a guaranty sim¬ 
ilar in substance or effect to that found in the 
United States Constitution, and legislation in such 
a state may not infringe the particular guaranty of 
its constitution 81 Whatever may be the source or 
nature of the nght to bear arms, or the precise char¬ 
acter of those '‘arms” in connection with which 
the right is to be exercised, the manner of bearing 
arms is subject to regulation by the states or ter- 


75- Tex—^Engrlish v State, 35 Tex 
473, 476, 14 Am R 374 
68 C J p 7 note 48 

76. Tenn—^Andrews v State, 3 
Heisk 165, 186, 8 Am R 8 
68 CJ p 7 note 49 

77- Idaho—In re Bnckey, 70 P 609, 
8 Idaho 697, 101 Am S R 215, 1 
Ann Cas 55 

78. Tex—State v Duke, 42 Tex 456 
68 C J p 7 note 51 

79- Mich—People v Zenllo, 189 N 
W 927, 928, 219 Mich. 635, 24 A.L 
R 1115 

80. Kan —City of Salma v Blaksley, 
83 P 619, 72 Kan 230, 3 L B A ,1V S , 
168, 115 Am SR 196, 7 Ann Cas. 
925 

68 C J p 7 note 53 

81. Ky—^Bliss V Commonwealth, 2 
Litt 90 

68 C J p 7 note 64 

82. Mich—People v Brown, 235 K" 
W 246, 247, 253 Mich 637 

68 C J p 8 note 66 

83. U s —Cases v U S , C C A Puer¬ 
to Rico, 131 P 2d 916, certiorari de¬ 
nied Cases Velazquez v U S. 63 S 


Ct 1431, 319 US 770. 87 L.Ed 1718, 
rehearing- denied 65 S Ct 1010, 324 
US 889, 89 LEd 1437 

NY—Moore v Gallup, 45 NYS2d 
63, 267 App Div 64, affirmed 59 
NE2d 439, 293 NY 846, motion 
granted 60 NE2d 847, 294 NY 
699 

NC—State v Kerner, 107 SB 222, 
181 NC 574 

Ohio—McCollum v. City of Cincin¬ 
nati, 199 NB 603. 61 Ohio App. 67. 

68 CJ p 8 note 69 

84. NY —^Moore v Gallup, 45 N Y S 
2d 63, 267 App Div 64, affirmed 59 
NE2d 439, 293 NY 846, motion 
granted 60 NE2d 847, 294 NY 699 

Ohio—^McCollum v City of Cincin¬ 
nati, 199 NE 603, 61 Ohio App 67 

85. Ark —State v. Buzzard, 4 Ark 
18 

68 C J p 8 note 60 

86. US—U. S V Tot, CCANJ, 
131 P 2d 261, reversed on other 
grounds 63 S Ct. 1241, 319 U S 463, 
87 LEd 1619 

Xn interpreting and applying oon- 

stitational amendment that right of 

people to bear arms shall not be in- 
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[ fringed, purpose of amendment to 
assure continuation and render pos¬ 
sible the effectiveness of the militia 
must be considered 
US—S V Miller, Ark, 59 S Ct 
816, 307 US 174, 83 LEd 1206 

87. Cal—Ex parte Rameriz, 226 P 
914, 922, 193 Cal 633, 34 ALR 61 

68 C J p 8 note 61 

88. Tenn —Glasscock v City of 
Chattanooga, 11 SW2d 678, 167 
Tenn 618 

68 C J p 8 note 62 

89. US —^Presser v Illinois, 6 S Ct 
680, 116 US 262, 29 LEd 616 

68 C J p 8 note 63. 

90. Ill—^Dunne v. People, 94 Ill 120, 
34 AmR 213 

68 C J. p 8 note 66. 

91. Fla—Corpus Juris cited in 

Watson V Stone. 4 So 2d 700, 701, 
148 Fla 616 

Idaho—State v Hart, 157 P 2d 72, 66 
Idaho 217—State v Woodward, 74 
P2d 92. 58 Idaho 386, 114 ALR 
627 

68 C J p 8 note 67. 
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ntones or their political subdivisions,^ 2 under their 
police power, ^2 provided the regulation is reason¬ 
able 94 

d. Regulating Carrying or Possession 

(1) In general 

(2) By particular classes of persons 
(1) In General 

In the reasonable exercise of the police power, state 
legislatures may regulate the carrying or possession of 
weapons. 


WEAPONS § 2 

In the reasonable exercise of its police power, 95 
and with a view to the prevention of crime,96 ir¬ 
respective of the existence or nonexistence of a 
constitutional provision expressly authorizing the 
legislature to regulate the exercise of the right to 
bear arms, a state legislature, or a municipality or 
county acting under a constitutional97 or legisla- 
tive98 grant of police power and not acting in a 
manner inconsistent with the general law,9 9 may 
prohibit the carrying of concealed weapons,^ and 


92. Ala—Jackson v State, 68 So 2d 
850, 37 AlaApp 336, certiorari de¬ 
nied 68 So 2d 863, 260 Ala 698 

Fla—Corpus Juiis cited in Watson 
V Stone, 4 So 2d 700, 701, 148 Fla 
516 

Idaho— State v Hart, 167 P 2d 72, 66 
Idaho 217—State v Woodward, 74 
P2d 92, 68 Idaho 386, 114 ALR 
627 

NY—Moore v Gallup, 45 N T S 2d 63, 
267 AppDiv 64, affirmed 59 N E 2d 
439, 293 NT 846, motion granted 
60 NE2d 847. 294 NT 699 
Wash—State v Krantz, 164 P 2d 453, 
24 Wash 2d 350 
68 C J P 9 note 70 

Validity of statutes regulating carry¬ 
ing or possession of weapons see 
infra subdivision d of this section 

rorfeituze of hunting license 

(1) Statute penalizing as a misde¬ 
meanor the act of hunting on inclosed 
land of another without consent of 
agent in charge and providing for for¬ 
feiture of hunting license for a year 
is not violative of constitutional pro¬ 
vision protecting right to keep and 
bear arms, but rather is an exercise 
by the state of its power to regulate 
right to bear arms and hunt 

Tex—Mowels v State, 211 S W 2d 
213, 152 Tex Cr. 135 

(2) Conviction under statute pro¬ 
viding for forfeiture of hunting li¬ 
cense for violation of game laws held 
not infringement of constitutional 
right to bear arms, since defendant 
was only prevented from employing 
such arms in hunting 

Tex—Galloway v State, 69 SW2d 
89. 126 Tex Cr 624 

93. Ala—Jackson v State, 68 So 2d 
850, 37 AlaApp 336, certioiari de¬ 
nied 68 So 2d 863, 260 Ala. 698 

Tex—Mowels v State, 211 S W 2d 
213, 162 Tex Cr 135. 

Wash—State v Krantz, 164 P 2d 453, 
24 Wash 2d 350 

Arhitzazy exerciae of power 

Reasonable facilities, such as fire¬ 
arms, to effectuate citizen’s right to 
defend himself from aggression in 
appropriate manner, should not be 
withheld in arbitrary exercise of po¬ 
lice power. 

NT—^People ex reL Ferris v. Hor¬ 


ton. 264 NTS 84, 147 Misc 506, 
affirmed 269 NTS 679, 239 App 
Biv 610 

94 NT—People ex rel Ferns v 
Horton, supra 

Wash—State v Krantz, 164 P 2d 453, 
24 Wash 2d 350 
68 C J p 9 note 71 

95. Mo —Town of Orrick v Akers, 
83 SW 549, 109 Mo App 662 
68 C J p 9 note 72 ^ 

93, Cal—Ex parte Cheney, 90 Cal 
617 

68 C J p 9 note 73 

97. Fla—Corpus Juris cited in 
Watson V Stone, 4 So 2d 700, 701, 
148 Fla 616 

Idaho —Corpus Juris cited m State v 
Hart, 157 P 2d 72, 73, 66 Idaho 217 
—State V Woodward, 74 P 2d 92, 
68 Idaho 385, 114 ALR 627 
68 C J p 9 note 76 

93 Idaho —Corpus Juris cited in 
State V. Hart, Idaho, 157 P 2d 72, 
73 

Mo—Town of Orrick v Akers, 83 S 
W 549, 109 Mo App 662 

99- Vt—State v- Rosenthal, 65 A 
610, 75 Vt 295 | 

68 C J p 9 note 77 
State law as occupying whole field 
State law relating to carrying con¬ 
cealed weapons was not intended to 
occupy whole field so as to make in¬ 
valid a city ordinance prohibiting the 
carrying of dangerous weapons, since 
the state law contains no provision 
amounting to affirmative permission 
of acts not prohibited, and mere lack 
of prohibition of such acts cannot be 
construed as permission thereof — 
People V Commons, 148 P 2d 724, 64 
Cal App 2d Supp 926 

1. Fla—Corpus Juris cited m Wat¬ 
son V Stone, 4 So 2d 700, 701, 148 
Fla 616 

Idaho —Corpus Juris cited in State 
V Hart, 157 P2d 72, 73, 66 Idaho 
217—State v Woodward, 74 P 2d 
92, 68 Idaho 385, 114 ALR 627 
Ill—^People V. Liss, 94 N E 2d 320, 
406 Ill 419 

68 CJ P 9 note 78—^12 CJ p 917 note 
6 

Forfeiture of weapon carried illegally 
see infra S 35 


Statutes held not invalid 

(1) Statute providing that no per¬ 
son shall carry a pistol without a li¬ 
cense in any vehicle or conceal it 
about his person except in his place 
of abode or fixed place of business 
held not invalid 

Wash—State v Tully, 89 P,2d 617, 
198 Wash 605 

(2) The provision of Dangerous 
Weapons’ Control Law making pos¬ 
session of firearm whose marks of 
identification have been tampered 
with prima facie evidence that tamp¬ 
ering was done by possessor is within 
police power of state and is not un¬ 
constitutional as violative of "due 
process of law ” 

Cal—People v Scott, 151 P 2d 617, 
24 Cal 2d 774 

Xu New York 

(1) It IS generally held that a stat¬ 
ute providing that presence in auto¬ 
mobile of certain weapons shall be 
presumptive evidence of illegal pos¬ 
session of such weapons by all per¬ 
sons found in the automobile at the 
time the weapon is found is consti¬ 
tutional 

NY—People v Russo, 103 NTS 
2d 603, 278 App Div 98, affirmed 
102 NE2d 834, 303 NT 673—^Peo¬ 
ple V Burt, 16 NTS 2d 211. 258 
App Div 896, affirmed 28 NB2d 
968, 283 NT 740 

People V Crenshaw, 117 N T S 2d 
202, 202 Misc 179 

(2) There is, however, some au¬ 
thority to the contrary 

N T —People ex rel Dixon v Lewis, 
293 NTS 191, 249 App Div 464, 
affirmed 12 N E 2d 603, 276 N Y 613 

(3) Statute making presence of 
machine gun in any room presump¬ 
tive evidence of its illegal possession 
by all persons occupying place where 
machine gun is found, has been held 
reasonable and valid 

NY—People v Terra, 102 NE2d 
576, 303 NY 332, appeal dismissed 
72 set 561. 342 US. 938, 96 L Ed 
698 

People V Woods, 114 N T S 2d 
611. 202 Misc 562 

(4) According to some authority, 
however, such statute violates the 
due process clause of the federal Con¬ 
stitution, 
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the legislature may consider degrees of evil ^ A 
fortiori, such legislation is valid where the consti¬ 
tution declares that the practice of wearing or car¬ 
rying concealed weapons may be prohibited, or that 
nothing contained therein is intended to justify such 
a practice ^ 

Constitutional guaranties of due process of law 
and equal protection of the laws, as discussed in 
Constitutional Law §§ 502-707, do not require the 
legislature to extend the statute to all cases which 
might possibly be brought within its scope but 
in determining on what basis a distinction may be 
made for the purpose of legislative classification be¬ 
tween objects having resemblance, the legislature 
cannot exercise its power arbitrarily, and the distinc¬ 
tion must have a reasonable basis ^ Thus, stat¬ 
utes denouncing the carrying of concealed weapons, 
although they may be applicable even to peace of¬ 
ficers, as discussed infra § 9, are not unconstitutional 
merely because they may be made inapplicable to 
police officers,6 and to watchmen and special agents 
and policemen employed by railroads or by ex¬ 
press companies while engaged in the discharge of 
the duties of their employment Nor are the stat¬ 
utes invalid because they may exempt othei persons 
so engaged,^ such as conductors, baggagemen, mes¬ 
sengers, and drivers m the employ of railroads or 
expiess companies ^ 

Although statutes forbidding entirely the carrying 
or possession of certain weapons, whether openly 
or concealed, have occasionally been held to amount 


to a deprivation of the right to keep and bear 
except in so far as the statutes may be 
deemed to apply to concealed weapons,the modern 
tendency is to affirm the constitutionality of such 

statutes.12 

Arms or instruments. A statute making it un¬ 
lawful to carry any arm, or any instrument with 
which bodily injury may be caused has been held 
not to be unconstitutional as being vague, indefinite, 
and uncertain,12 m view of the meaning to be given 
the words “arm’' and “instrument,” as discussed in¬ 
fra § 6. 

Pistols. In some cases, depending largely on the 
meaning which the courts ascribe to the word 
“arms” within the purview of the constitutional 
guaranties, as discussed supra subdivision b of this 
section, the validity of statutes or ordinances mak¬ 
ing It unlawful to carry a pistol or revolver openly 
has been denied,and in other cases upheld,^^ 
while in still other cases such statutes or ordinances 
are deemed valid only as to concealable, belt, or 
pocket pistols,being held invalid as to pistols 
such as are used in the army or navy 

Weapons used unlawfully Some weapons are so 
commonly and notoriously used for criminal pur¬ 
poses that the mere unlicensed possession thereof 
may be made illegal, irrespective of any intent to 
use the weapons unlawfully.^2 This rule has been 
applied to a concealable pistol or revolver,^9 a black- 
jack20 or sap ,21 a bludgeon,23 a slungshot,23 and 


XX S —U S ex rel Murphy v War¬ 
den of Clinton Prison, DCNY, 29 
PSupp 486, affirmed U S ex rel 
Murphy v Murphy, 108 F 2d 861, 
certiorari denied Murphy v Warden 
of Clinton State Prison at Danne- 
mora, M T. 60 S Ct 583. 309 US 
661, 84 Li Ed 1009, rehearing* denied 
60 set 609, 309 US 696, 84 LEd 
1036 

2. Ill—^People V Saltis, 160 NE 86, 
328 Ill 494, appeal dismissed 48 S 
Ct 530, 277 US 575, 72 LEd 995 

3. Mo—State v Keet, 190 SW 573, 
269 Mo 206, LRA1917C 60. 

68 C J p 9 note 74 

4. Ill—People V Saltis, 160 NE 86, 
328 111 494, appeal dismissed 48 S 
Ct 530, 277 US 575, 72 LEd 995 

5. Ill —People V Saltis, supra, 

6. Fla—Carlton v State, 58 So 486, 
63 Fla 1 

68 C J p 10 note 87, 

7. Ill—People V Saltis, 160 NE 86, 
328 Ill 494, appeal dismissed 48 S 
Ct 530. 277 US 575. 72 LEd 995 

8. Ill—^People V. Saltis, supra 

9. III—^People V. Saltis, supra. ^ 


10, Idaho—In re Bnckey, 70 P 609, 
8 Idaho 597 

68 C J p 10 note 91 

11. Ga—^Nunn v State, 1 Ga 243 
Idaho—In re Bnckey, 70 P 609, 8 

Idaho 597 

12. Kan-^ity of Salma v Blaks- 
ley, 83 P 619, 72 Kan 230, 115 
Am SR 196, 3 LRA.NS, 168, 7 
Ann Cas 926 

68 C J p 10 note 93 
Stmtlng* on Sunday 

Statutes prohibiting* hunting: or 
shooting* on Sunday are not in vio¬ 
lation of constitutional right to bear 
arms 

Conn—^State v GiHetto, 120 A 567, 
98 Conn 702 

Ohio—Walter v. State, 16 Ohio Cir 
Ct,NS, 523. 

13, Puerto Rico—People v. Vadi, 
34 Puerto Rico 441 

14 Ga—^Nunn v State, 1 Ga 243 

15. Okl —^Pierce v State, 275 P 
393, 42 OklCr 272, 73 ALR 833 
68 CJ p 11 note 4. 

16 Ark—^Fife v State, 31 Ark 465 
68 C J p 11 note 5 
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17. Tenn —Glasscock v City of 
Chattanooga, 11 S W 2d 678, 157 
Tenn 518 

68 C J p 11 note 6 

18. Ky— Corpus Jaxis quoted ixt 

Perry v Commonwealth, 151 SW. 
2d 376, 379, 288 Ky 687 

6'8 C J p 11 note 7 

19. Ky — Corpus Juris quoted, iu 

Perry v Commonwealth, 161 SW 
2d 376, 379, 286 Ky 587 

68 C J p 12 note 8 

20. Ky — Corpus Juris quoted iit 

Perry v Commonveo 1th, 151 SW 
2d 376, 379, 286 Ky 587 
68 C J p 12 note 9 

21. Cal—^People v Rogers, 297 F- 
924, 112 CalApp 616 

Ky— Corpus Juris quoted ai Perry 
V Commonwealth, 161 SW2d 376, 
379, 286 Ky 587 

22 Ky —Corpus Juris quoted iu 
Perry v Commonwealth, 151 S W. 
2d 376, 379, 286 Ky 587 

68 C J p 12 note 11 

23 Ky — Corpus Juris quoted lu 
Perry v Commonwealth, 151 SW, 
2a 376, 379, 28'6 Ky 5'87 

NY—^People v. Persce, 97 NE 877, 
204 NY. 397. 
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to metal knuckles 

Licenses or peimits As a condition precedent 
to the purchase, carrying*, or possession of a weap¬ 
on, the lawmaking body may properly require the 
obtaining of a license or permit^S as well as the 
posting of a bond,26 provided the regulation is rea¬ 
sonable and not prohibitive ,27 and such require¬ 
ment may be made applicable to particular classes 
of persons as considered infra subdivision d(2) of 
this section However, a statute requiring that ap¬ 
plicants for permits to carry pistols be fingerprinted 
and photographed has been held invalid as an un¬ 
reasonable exercise of the police power 28 An un¬ 
revoked pistol permit, unlimited as to time, is not 
destroyed by the enactment of an invalid statute 29 

Drilling or parading ivith arms. At least within 
the confines of a city or town, the act of drilling or 


parading with arms may be forbidden without there¬ 
by infringing the right to keep and bear arms,20 or 
violating other constitutional provisions.^^ 

The Federal Firearms Act, regulating the trans¬ 
porting, shipping, 01 receiving of firearms in inter¬ 
state or foreign commerce, and prohibiting such 
acts by unlicensed persons generally, is valid 22 
The statute may be made applicable only to those 
who fall within a particular class, including among 
others, those convicted of certain crimes of violence 
in any state or territory, or fugitives from justice,2^ 
but a provision of the act that possession of a fire¬ 
arm by any person who has been convicted of a 
crime of violence or as a fugitive from justice shall 
be piesumptive evidence of the shipment or trans¬ 
portation in interstate or foreign commerce pro¬ 
hibited by the act is void as lacking logical con¬ 
nection between the possession of such firearm and 


24. Ky — CoipTLs Juris quoted in 
Perry v. Commonwealth, 151 S W 
2d 376, 379, 286 Ky 587 

68 C J p 12 note 13 

25. NY —People ex rel Perms v 
Horton, 264 NYS 84, 147 Misc 
506, affirmed 269 NYS 579, 239 
AppDiv 610 

68 CJ p 12 note 15 
By whom issued 

Statute requiring residents of New 
York City to apply to subordinate 
ministerial officers for pistol permits, 
uhile requiring issuance thereof to 
up-state residents by judges of 
courts of record, is not invalid, but 
pi ovision authorizing issuance of 
pistol peimits to residents of coun¬ 
ties only by judges of courts of 
record residing therein is unconsti¬ 
tutional 

NY—^People ex rel Ferns v Hor¬ 
ton, supra 

28 Ga—'Strickland v State, 72 S 
E 260, 137 Ga 1, 36 LRA,NS, 
116, AnnCasl913B 323. 

68 CJ p 12 note 1'6 

27. Ga—Strickland v. State, supra 
68 C J p 12 note 18 

28 NY —People ex rel Ferns v 
Horton, 264 NYS 84, 147 Misc 
506, affirmed 269 NYS 579, 239 
App Div. 610 

29. NY —^People ex rel Perns v 
Horton, supra. 

30. Mass —Commonwealth v. Mur¬ 
phy, 44 NB 138, 166 Mass 171, 
32 LRA 606 

68 CJ p 14 note 43. 

31. TJ S —Presser v Illinois, 6 S Ct 
580, 116 VB 252, 29 L Ed 616 

32. tr S —Cases v. XT S, CCA. 
Puerto Rico, 131 P 2d 916, cer¬ 
tiorari denied Cases Velazquez v 
U S, 63 set 1431, 319 US 770, 
87 LBd 1718, rehearing denied 65 


set 1010, 324 US 889, 89 L Ed 
1437—U S V Tot, CCANJ, 131 
P 2d 261, reversed on other grounds 
63 set 1241, 319 US 463, 87 L 
Ed 1519 

U S V Platt, DC Tex, 31 P 
Supp 788 

Validity of National Firearms Act 
regulating sale of firearms and im¬ 
posing tax thereon see infra sub¬ 
division e of this section 

Bights not affected 

The act does not affect either the 
rights of the states to maintain 
their militia or the rights of the 
people to keep and bear arms in a 
lawful manner within the states 
US—U S V Tot, DCNJ, 28 F 
Supp 900 

Application in Puerto Bico 

(1) The Federal Firearms Act ap¬ 
plies in Puerto Rico 

U S —Quinones v U S , C C A Puerto 
Rico, 161 P 2d 79, certiorari denied 
67 set 1513, 331 US 833, 91 D 
Ed 1846—^Velazquez v Hunter, C 
C A Kan , 159 P 2d 606, certiorari 
denied 67 S Ct 1084, 330 US S4'6, 
91 LEd 1291 

(2) Defendant could be convicted 
of transporting pistol and ammuni¬ 
tion in Puerto Rico in violation of 
Federal Firearms Act, regardless 
whether pustol and ammunition were 
brought into Puerto Rico in inter¬ 
state commerce after the act became 
effective 

U S —^Rivera v U S , C C A Puerto 
Rico, 151 F 2d 47. 

33. US —^U S V. Tot, DCNJ, 28 F 
Supp 900 

Intent 

Under the act making it unlawful 
for any person convicted of a crime 
of violence or a fugitive from jus¬ 
tice to receive any firearm or am¬ 
munition which has been shipped or 
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transported in interstate or foreign 
commerce, congress did not intend 
to infringe upon the constitutional 
right of people to bear arms, but 
intended to control interstate traffic 
in firearms upon the part of crim¬ 
inals and, m such respect, congress 
acted entirely within scope of its 
powers 

U S —U S V Tot, supra. 

Prior convlctloixi 

The act is not unconstitutional as 
an “ex post facto law," as applied 
to one who had been convicted of 
aggravated assault and battery be¬ 
fore the passage of the act, on 
ground that it imposed on him an 
additional penalty for such crime, 
since congress sought by the act to 
protect the public by preventing the 
transportation and possession of fire¬ 
arms and ammunition by those who, 
by their past conduct, had demon¬ 
strated their unfitness to be trusted 
with such dangero-us instiumentali- 
ties 

US—Cases v U S. CCAPueito 
Rico, 131 P2d 916, certioran de¬ 
nied Cases Velazquez v U S, 63 
set 1431, 319 US 770, 87 LEd 
1718, rehearing denied 65 S Ct 1010, 
324 US 889, 89 LEd 1437 

“Indictment” within provision of 
the act prohibiting the receipt and 
transportation of firearms and am¬ 
munition by persons under “indict- 
ment“ for a crime of violence in¬ 
cludes an infoimation, and act ap¬ 
plied to one charged in Puerto Rico 
by information only, particularly in 
view of fact that ail charges of 
crime in the Insular Courts are by 
information filed by prosecuting at¬ 
torney only 

U S —Quinones v U S , C C A Puerto 
Rico, 161 P2d 79, certiorari denied 
67 set 1613, 331 US. 833, 91 L. 
Ed 1846 
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presumption of shipment or transportation in inter¬ 
state commerce. 

(2) By Particular Classes of Persons 

The legislature may license or prohibit the carrying 
OP possession of weapons by particular classes of per¬ 
sons, such as aliens or felons. 

The legislature may prohibit the carrying or pos¬ 
session of weapons by particular classes of per¬ 
sons,including free negroes,intoxicated per¬ 
sons, ^7 minors,^^ slaves,^® and tramps,'*® or it may 
impose the requirement of a license or permit for 
the carrying of arms by free negroes^^ or persons of 
iolor.'^^ 

Aliens The legislature may not only compel an 
alien to obtain a license or permit as a prerequisite 
to the rightful possession of firearms,^3 but may go 
further and prohibit entirely the ownership or pos¬ 
session of designated firearms by unnaturalized for- 
cign-born persons, under its police power Pro¬ 
hibitory legislation of this character has been upheld 
d,s applied to pistols^^ and other firearms capable of 
being concealed on the person."*® On the ground that 
the legislature has power to prohibit the use of fire¬ 
arms by unnaturalized foreign-born residents for the 


purpose of hunting, capturing, or killing any wild 
bird or animal, except in defense of person or prop¬ 
erty, the legislature may forbid the ownership or 
possession of shotguns, rifles, and similar firearms 47 
On the other hand, while it is a valid exercise of the 
police power for a legislature to prohibit unnatu¬ 
ralized foreign-born residents from hunting or 
killing the wild game of the state, the legislature 
may not deny the right of unnatuialized foreign- 
born residents, as guaranteed by the state constitu¬ 
tion, to keep and bear arms that may be used in de¬ 
fense of person or property 48 

Felons It is within the legislative power to inter¬ 
dict the ownership or possession of firearms by per¬ 
sons convicted of a felony,49 or of a crime of vio¬ 
lence®® This classification is a reasonable one,®^ 
and a statute making such a classification may 
properly ignore the element of criminal intent as an 
ingredient of the offense ®3 

e. Eegulatmg Manufacture, Sale, Gift, Loan, 
or Use 

The constitutional guaranty of the right to bear arms 
does not operate to prevent the enactment of legislation 
regulating the manufacture, sale, gift, loan, or use of 
weapons 


34. TJ S —Tot V U S . Mich & K J , 
63 set 1241, 319 US 463, 87 LEd 
1519—U S V Delia, Mich & NJ, 
63 set 1241, 319 US 463, S7 L 
Ed 1519. certiorari denied U S 
V Minski, 63 S Ct 1431, 319 US 
775, S7 LEd 1722 

McMullen v Squier, CCA Wash, 
144 F 2d 703, certioran denied 65 
set 586. 324 US 842, 89 L Ed 
1404—Mmski v U S, C C A Mich , 
131 P2d 614, affirmed 63 S Ct 1241, 
319 US 463, 87 L Ed 1519, cer¬ 
tiorari denied 63 S Ct 1431, 319 
US 775. 87 L Ed 1722 

35. Ga—Glenn v State, 72 S E 927, 

10 GaApp 128 

36. K" C—^State v Chavers, 60 KC 

11 

68 C J p 14 note 37 

37. Mo—State v Shelby, 2 S W 468, 
90 Mo 302 

68 C J p 14 note 38 

38. Ga—Glenn v State, 72 S E 927, 
10 GaApp 128 

68 CJ p 14 note 39 

38 InTC—S tate v Hannibal, 51 KC 
57 

40. Ohio—State v Hogan, 58 HE 
672. 63 Ohio St 202, 81 Am S R 
626, 62 ERA 863 

68 C J p 14 note 41 

41. N* C—'State v Hams, 61 HC 
448 

68 C J p 12 note 21. 

42. N.C.—State v Lane, 30 H.C 256 


43- NH—State V Rheaume, 116 A 
758, 80 HH 319 
68 C J p 12 note 23 

44. Cal—People v Cannizzaro, 31 P 
2d 1066, 138 CalApp 28 

68 C J p 12 note 24 

45. Cal—Ex parte Ramenz, 226 P 
914, 193 Cal 633, 34 ALR 51 

68 CJ p 13 note 25 
46 Cal—Ex parte Rameriz, supra 
68 C J p 13 note 26 
47. U S —Patsone v Pennsylvania, 
34 set 281. 232 US 138, 58 L Ed 
539 

68 C J p 13 note 27 

43 Colo—People v Kakamura, 62 
P 2d 246, 99 Colo 262 

49. Cal—People v Garcia, 218 P 
2d 837, 97 CalApp 2d 733 
68 C J p 13 note 29 
Statutes hold not unconstitutloiial 

(1) Statutes making at a misde¬ 
meanor for any person previously 
convicted of enumerated crimes to 
purchase, own, possess or control 
any of the enumerated weapons arc 
not unconstitutional 

NJ—State V Wyckoff, 99 A.2d 365, 
27 NJ Super 322 

(2) The code provision prohibiting 
prisoners in state prisons from pos¬ 
sessing or carrying designated weap¬ 
ons IS a valid police regulation and 
IS not violative of constitutional pro¬ 
visions guaranteeing right to acquire 
and possess property and prohibit¬ 
ing infringement of right of people 
to keep and bear arms 
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Cal—People v Wells, 166 P 2d 979, 
68 Cal App2d 476 

50- Wash—Pettus v Cranor, 250 P 
2d 542, 41 Wash 2d 667 
Wash—State v Krantz, 164 P 2d 
453, 24 Wash 2d 350—State v 

Tully, 89 P2d 617, 198 Wash 605 
Application of Federal Firearms Act 
to persons convicted of crimes of 
violence or fugitives from justice 
see supra subdivision d (1) of this 
section 

Crimes wlthm statuts 

(1) The classification of crimes of 
violence as contained in statute is 
reasonable, in that it includes crimes 
of violence commonly characterized 
as such at common law 

Wash—State v Krantz, 164 P 2d 453, 
24 Wash 2d 350 

(2) Designating larceny as crime 
of violence within statute prohibit¬ 
ing one who has been convicted of 
such a crime from having posses¬ 
sion, ownership, or control of pistol 
did not so violate requirement of 
reasonableness in classifications re¬ 
quired of legislation enacted under 
police power as to invalidate the 
statute 

Ala—Jackson v State, 68 So 2d 850, 
37 AlaApp 335, certioran denied 
•68 So 2d 863. 260 Ala 698 

51. Cal—People v. Camperlingo, 231 
P 601, 69 CalApp 466 

68 O J* p 13 note 30 

52. Cal—People v Gonzales, 237 P. 
812, 72 CalApp 626. 
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The constitutional guaranty of the right to bear 
arms does not operate to prevent the enactment of 
legislation regulating the manufacture, sale, gift, 
loan, or use of weapons ^3 Under its police pow¬ 
er, the state or a municipality has not only the pow¬ 
er to regulate,54 which includes the power to impose 
license fees and taxes,55 but also the power, com¬ 
pletely to prohibit the sale of ammunition, weapons, 
or toy pistols and the like,53 without thereby in¬ 
fringing the right to keep or bear arms. The state 
or a municipality may likewise prohibit the public 
exhibiting and advertising of revolvers and other 
weapons for sale,57 and may prohibit the sale there¬ 
of to any person who has not obtained a permit or 
complied with the statutory requirements 58 a stat¬ 
ute making it unlawful to sell ceitain weapons does 
not abridge the constitutional right of citizens to 
keep and bear arms for the common defense ,53 nor 
does it contravene a provision in the state bill of 
rights declaring that no person shall be disseized of 
his estate, liberties, or pnvileges,53 or be depiived 
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of his property except by the judgment of his peers 
or the law of the land,®! A city ordinance regulat¬ 
ing the sale of weapons must not be unreasonable, 
arbitrary, or discriminatory either m effect52 or 
classification 53 The fact that a weapon cannot be 
lawfully sold or otherwise disposed of does not pre¬ 
vent it from being property susceptible of lawful 
ownership 54 An ordinance making the discharge 
of firearms unlawful is not violative of the consti¬ 
tutional guaranty of the right of the people to bear 
arms for their defense 55 

f. Purpose and Construction of Statutes 

Statutes making it unlawful to have op carry weap¬ 
ons are designed to suppress the act or practice of going 
armed and to outlaw instruments ordinarily used for 
criminal and improper purposes; and such statutes 
should receive a reasonable construction. 

Statutes making it unlawful to have or carry 
weapons are designed to suppress the act or practice 
of going armed and being ready for offense or de¬ 
fense in case of conflict with another,53 and to out- 


53 . National Pirearms Act, reg-ulat- 
ing the sale of firearms, and im¬ 
posing" a tax thereon, is not in¬ 
valid, as being in excess of the 
powers of congress 

US—U S V Miller, Ark, 59 S Ct 
816, 307 US 174. 83 L Ed 1206 
U S V Fleish, DC Mich, 90 
FSupp 273—U S V Adams, DC 
Fla, 11 P Supp 216 
Validity of Federal Firearms Act 
regulating the transporting, ship¬ 
ping, or receiving firearms in inter¬ 
state or foreign commerce see su¬ 
pra subdivision d of this section 

54 . Ill —Biffer v City of Chicago, 
116 NE 182, 278 Ill 562 

55. La—State v Winehill & Ros¬ 
enthal, 86 So 181, 184, 147 La 
781 

68 CJ p 14 note 52—37 CJ p 224 
note 62 

Pawnbroker as dealer 

(1) Pawnbroker, who receives pis¬ 
tols in pledge, purchases pistols at 
pawnbroker's sale, and resells them, 
was not “dealer in pistols" within 
license statute 

Ala—State v Levy Loan Co, 149 
So 714, 25 Ala.App 614 
Miss—Graham v State, 71 Miss 208, 
210, 13 So 883 

(2) Where a pawnbroker's license 
has been taken out by a pawnbroker 
who sells or offers for sale no pis¬ 
tols other than those which have 
been pledged writh him and not re¬ 
deemed, he need not procure also 
a license to engage in or carry on 
the business of a dealer in pistols 
Ala—Morningstar v. State, 33 So. 

485, 135 Ala. 66 
Beputablo applicant 
Under the Uniform Firearms Act, 
any reputable applicant for a li¬ 


cense to sell firearms is entitled to 
receive it providing he complies with 
the terms of the act 
Pa—^Uptown Sales, Inc, v Oliver, 
66 PaDist & Co 51 

56. Ill—^Differ v City of Chicago, 
116 NE 182, 278 Ill 562 
68 C J p 15 note 53 
Slupzneint to other states 
Section of the Penal Law dealing 
with the making and disposing of 
dangerous weapons was applicable 
to dealer in firearms, who allegedly- 
kept blackjacks and metal knuckles 
for shipment directly to dealers in 
other states 

NT—People V Mogul. 128 NTS 2d 
667, 204 Misc 995 

57- Ill—^Biffer v City of Chicago, 
116 NE 182, 278 Ill 562 

58. Ill—Biffer V City of Chicago, 
supra 

Iowa—State v Cochran, 162 NW 
755, 179 Iowa 1304 
Sale to mmoT 

The statute prohibiting isaJe of 
firearms or ammunition to a child 
under fifteen years without written 
consent of parents strongly indi¬ 
cates that, in judgment of legisla¬ 
tors, sale of firearms or ammunition 
to a minor should not be forbidden 
if minor is over fifteen years of 
age, or if his parent or guardian 
hajs consented 

RI—Corey v Kaufman & Chemick, 
36 A 2d 103, 70 R I 27 

69- Ark—^Dabbs v. State, 39 Ark 
363, 43 AmR 275- 
68 CJ p 16 note 66. 

GO. Ark—^Dabbs v. State, supra. 

61. Ark—^Dabbs v State, supra. 

68 C J p 15 note 58. 
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62. Ill —Biffer V City of Chicago, 
116 NE 182. 278 Ill 562 

68 C J p 15 note 60 

63. Ill—^Differ V. City of Chicago 
supra 

68 CJ p 15 note 61 

64. Tenn—^Heaton v State, 169 S 
W 750, 130 Tenn 163 

65 Ohio —McCollum v City of Cin¬ 
cinnati, 199 NE 603, 61 Ohio App 
67 

Criminal responsibility for shooting 
firesLrms see infra § 19 
Inteutioxial or negligeait shootnig 
Statute authorizing action in tort 
by person injured by discharge of 
a firearm intentionally pointed 
toward such person did not apply 
to negligent acts of two boys, who 
while shooting rifle within city lim¬ 
its shot plaintiffs decedent, since 
such statute was repealed as to neg¬ 
ligent shooting by a later statute 
Vt—Giguere v. Roaselot, 3 A 2d 538 
110 Vt 173. 

6G. Pa—^Henry v Pechin, 31 Pa 
Dist & Co 484, 27 Del Co 421 
68 C J p 16 note 63 
“The object of this statute is to 
prevent the carrying of concealed 
deadly weapons about the person, 
because persons becoming suddenly 
angered, and having such a weapon 
in their pocket, would be likely to 
use it, which in their sober moments 
they would not have done, and which 
could not have been done had not 
the weapon been upon their person" 
Del—State v. Chippey, 33 A, 438, 14 
Del 583 

Ky—Corpus Juris <iuoted iu Wil¬ 
liams V Commonwealth, 261 S W 
2d 807, 808. 
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law instruments ordinarily used for criminal and 
improper purposes In other words, the statutes 
are designed to minimize the danger to public safety 
arising from free access to firearms that can be used 
for crimes of violence,and also to minimize ac¬ 
cidental casualties The statutes should receive 
a reasonable construction"^o ^ accord with the pur¬ 
pose of the legislature'll and in the light of the evil 
to be remedied,"^2 ^nd they should be construed with 
the thought in mind that they are aimed at persons 
of criminal instincts and for the prevention of crime 
and not against the use of weapons in the protection 
of person or property 

The evil sought to be reached by statutes de¬ 
nouncing the offense of carrying weapons con¬ 
cealed is a serious one, 74 and they should be liberal¬ 


ly construed,75 in such manner as to effectuate their 
obvious and wholesome purpose,76 so long as no 
injustice results ,77 and they should not be so 
liberally interpreted as to render ineffective the 
legislative intent 78 Nevertheless, from a somewhat 
different point of view, the right to bear arms is es¬ 
sential, and its exercise should not be frustrated 
by technicalities 79 Furthermore, applying the gen¬ 
eral rule discussed in Statutes § 389, penal statutes 
must be construed strictly against the state and 
favorably to the liberty of the citizen,60 being con¬ 
strued not according to the letter, but according to 
their spirit Manifestly, the rule of strict con¬ 
struction IS satisfied where the thing in question 
falls within both the letter and the spirit of the 
prohibition 62 


n. OEIMINAL EESPONSIBIUTY 


§ 3. Carrying or Possession of Weapons 

The carrying or possession of a weapon is not in 
Itself an offense against the law, and it becomes an of¬ 
fense only where it is prohibited by statute; the offense 
IS continuous and transitory in nature. 

The carrying or possession of a weapon is not 
in Itself an offense against the law, 63 and it does 
not constitute a breach of the peace 64 It becomes 
an offense only because it is prohibited by statute,65 
and such statutes apply to all persons within their 
terms except those expressly excepted therefrom, as 
discussed infra § 9 The offense of carrying a weap¬ 
on is continuous,66 and transitory67 m its nature. 


If the prohibited act is the carrying of a concealed 
weapon, a second offense does not arise until the 
continuity of the first act is broken,®8 and the weap¬ 
on, having been exposed to view elsewhere than on 
the person, is again concealed.69 

Whether the offense of carrying or possessing 
concealed weapons constitutes a felony or mis¬ 
demeanor depends on the terms of the statute,6® 
and the offense has been held to be a felony where 
punishable by imprisonment in a penitentiary, al¬ 
though a lesser penalty could be imposed 9i Under 
some provisions, the offense is a mere misdemean¬ 
or,and m such case, the carrying of a weapon is 


87- Cal —People v Mullierin, 35 P 
2d 174, 140 Cal App 212 

68- Cal —People v Scott, 161 P 2d 
517, 24 Cal 2d 774 

89. Ark—Carroll v State, 28 Ark 
99 

'VV Va—State V Underwood, 109 SE 
609, 89 WVa 548 

70- Ill—People v Liss, 94 N'E2d 
320, 406 Ill 419 

68 C J p 16 note 65 

71 Ga —Hams v State, 85 SB 

813, 15 G-aApp 315 

68 CJ p 16 note 66 

72. NT C—'State v Perry, 2$ SE 

915, 120 NC 580 

73. Ill—People v Liss, 94 NE2d 
320, 406 Ill 419 

74. N C —State v Reams, 27 S E 

1004, 121 NC 556 

68 C J. p 16 note 69 

75- Cal—People v Mulherin, 35 P 
2d 174, 140 Cal App 212 

<68 CJ p 16 note 70 

78. DC—^Brown v U S, 30 F 2d 
474, 58 App D C 311 

N C—State v McManus, 89 NC 555 


77. Cal—People y Mulherin, 35 P 
2d 174, 140 Cal App 212 

78. Ga—Cheney v State, 73 SE 
617. 10 GaApp 451 

79 NC—State v Kerner, 107 SE 
222, 181 NC 574. 

80- D C —Brown v U S , Mun App , 
66 A 2d 491 
68 C J p 16 note 74. 

81. Tenn —Haynes ▼ State, 5 
Humphi 120 

32. Pa —Com v. Sweitzer, 21 Pa. 
Dist 807 

WVa—State v Blazovitch, 107 SE 
291, 88 WVa. 612 

83 Fla—^Roberson v State, 29 So 
535, 43 Fla 156, '52 LRA 761 
68 CJ p 16 note 77. 

84. Fla—Roberson v State, supra 

85. Fla—Roberson v. State, supra 
Pa —Commonwealth v Glasgrow, 

QuarSess, 21 LehLJ* 80, 69 York 
Leg-Rec 69 

Tex —Lewis v State, 2 Tex App 26 
Purpose and construction of statutes 
generally see supra § 2 f. 
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86. Cal —^People v Warren, 104 P 
2d 1024, 16 Cal 2d 103 

68 C J p 16 note 81 

87. Ga—Morgan v State, 47 SE 
567, 119 Ga 964 

88 Ala—Smith v. State, 79 Ala 
257 

68 C J p 16 note 83 

89. Ga—Morgan v. State, 47 SE 
'667, 119 Ga 964 

68 C J p 16 note 84 

90. Fossessloxi by felon 

Offense of unlawful possession of 
firearms by a felon held a felony, 
notwithstanding that offense was 
punishable either by imprisonment in 
state prison or m county Jail, and 
that statute made possession of fire¬ 
arms by ordinary individual a mis¬ 
demeanor 

Cal —Ex parte Rogers, 6'6 P 2d 1237, 
20 CaLApp2d 397. 

91. Neb—^Bright v. State, 252 N 
W 386, 126 Neb 817 

92. Was—^Anderson v State, 114 N. 
W 112, 133 Wis 601. 

BCere possession 

If tenant resiisted unlawful entry 
on premises by exhibiting loaded re- 
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not an infamous crime A conviction, therefore, 
imputes neither moral turpitude,^^ nor a lack of 
veracity,^® and is not a bar on one's credibility as 
a witness 

Federal Firearms Act. Where a firearm is trans¬ 
ported, shipped, or received in interstate commerce 
in violation of the Federal Firearms Act, the per¬ 
son who receives the firearm is not guilty of vio¬ 
lating the act unless his reception is m some way 
connected with interstate commerce Since a 
firearm unlawfully shipped in interstate commerce 
in violation of the Federal Firearms Act is contra¬ 
band, a person who receives the firearm knowing it 
IS contraband or under circumstances charging him 
with knowledge that it is contraband is guilty of un¬ 
lawfully receiving the firearm, even though he does 
not directly receive it in interstate commerce.^^ 

§ 4. - Elements of Offenses in General 

In order to constitute a violation of statutes denounc¬ 
ing the having or carrying of weapons, it is necessary 
that there exist all the elements prescribed by the stat¬ 
utes. 

In order to constitute a violation of statutes de¬ 
nouncing the having or carrying of weapons, it is 
of course necessary that there exist all the elements 


prescribed by the statutes,^9 as properly construed,^ 
including the carrying or possession of a weapon^ 
of the description contemplated by the statute, as 
discussed infra § 6, with the requisite intent, infra 
§ 5, by a person not a member of a class specially 
privileged by the statute, infra § 9, at a place and 
in the manner prohibited, infra §§ 7, 8 So, where 
the statute prohibits the carrying of a weapon by 
a person convicted of a felony, it must appear that 
the accused was previously convicted of a felony, 
and not of a misdemeanor 3 

A constructive carrying rather than an actual 
carrying of a weapon may be sufficient to constitute 
the offense.^ 

Concealment is an essential element of the crime 
of carrying concealed weapons,^ but not of other 
distinct crimes,® such as the carrying or possessing 
of weapons,"^ or having possession of a weapon 
while intoxicated ® 

Any length of time, no matter how short, is suf¬ 
ficient, broadly speaking, for an act of carrying^ 
or of concealment In order to constitute the 
offense of carrying weapons without a license, how¬ 
ever, it seems that the possession of the weapon 
must continue for at least some appreciable time 


volver, not in necessary self-defense, 
without pointing it or attempting to 
shoot any one, offense at most was 
misdemeanor 

Cal—Lorenz v Hunt, 264 P 336, 
89 CalApp 6 

93 AJa,—Smith v State, 29 So 699, 
129 Ala 89, 87 Am S R 47 
Wyo—Eads v State, 101 P 946, 17 
Wyo 490 

94. Wyo —Eads v State, supra. 

95 Wyo—Eads v State, supra, 

96. Tex —Bam v State, 44 S W 
518, 38 TexCr 635 

Wyo—Eads v State, 101 P 946, 17 
Wyo 490 

97. US —U S V Matsumato, D C 
Pla , 45 P Supp 668 

98. US —^U S V Matsumato, su¬ 
pra 

99 N C —State v Williamson, 78 S 
E2d 7-63, 238 NC 652 
Pa —Commonwealth v Hart, O & T , 
101 Pittsb Leg J 449 
68 CJ p 17 note 90 
Knowledge 

Under statute providing that any 
one who sells, offers for sale, pos¬ 
sesses, or knowingly transports any 
firearms of the kind known os ma¬ 
chine gun IS guilty of public offense, 
knowledge of fact that weapon is 
machine gun is not an essential eler 
ment of offense of possession but 
knowledge of such fact is an essen¬ 
tial ingredient only of offense of 
transporting 

94 C J S —31 


Cal—People v Daniels, 257 P 2d 
1038, 118 CalApp 2d 340 
Possession by alien 

The essential elements of the of¬ 
fense of unlawful possession of a 
revolver by an alien, are, first, the 
ownership, or possession, or custody, 
or control of the weapon of the pro¬ 
hibited type, and the fact of foreign 
biith and unnaturalization of ac¬ 
cused 

Cal—People v Quarez, 238 P. 363, 
196 Cal 404, followed in People v 
G-arcia, 238 P 367, 196 Cal 784 
Budely displaying a pistol held 
not to constitute an offense 
Tex—Bell v State, 266 SW2d 108, 
157 Tex.Cr 393 

1. WVa—State v Kinney, 114 SE . 
677, 92 WVa 272 

68 C J p 17 note 91 

2. NC—State v Williamson, 78 S 
E 2d 763, 238 NC 652 

Tex—Walker v State, 196 SW2d 
363, 149 TexCr 438 
68 C J p 17 note 92 

3. Prior offense held felony 

Cal—^People v Voss, 37 P 2d 846, 
2 CalApp 2d 188 

Time of oonvlctloiL 

The state forbidding persons con¬ 
victed of a felony involving assault 
and like crimes from carrying fire¬ 
arms capable of being concealed on 
the person did not forbid considera¬ 
tion of felony committed in another 
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state seven years earlier, the statute 

being otherwise valid 

US—U S V Farwell, D C Alaska, 
7'6i P Supp S 5 

4 Ga—Vinson v State, 164 SE 
209, 45 GaApp 220. 

68 C J p 17 note 98 

Constructive possession see infra 
I 8 

5. Ill—People V Llss, 94 NE2d 
320, 406 Ill 419 

People V Beacon, 97 NE2d 603, 
342 IllApp 621 

La—State v Davis, 39 So 2d 164, 
214 La 885 

N C —State v Williamson, 78 S E 
2d 763, 238 NC 652 

68 C J p 17 note 1 

Manner of concealing see infra § 8 

6. Ala—^Little v State, 7'9 So 397, 
16 AlaApp 492 

7. Tenn—Brooks v State, 215 S W. 
2d 785, 187 Tenn 361 

68 CJ p 17 note 3 

8. Mo—State v Goldsmith, 300 S 
W 677 

9. Ark—Thompson v City of Little 
Rock, 105 SW2d 637, 194 Ark 78. 

68 C J p 17 note 6 

10- Ga—^Morton v State, 46 Ga- 
292 

68 C J p 17 note 7 

11. Ga—Jackson v State, 77 S ES. 
371, 12 Ga App 427. 
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Ozvnership of a weapon illegally carried is imma¬ 
terial, ^2 except m so far as the circumstances of 
ownership may tend to establish the gfuilt or in¬ 
nocence of the accused ^2 Similarly, under statutes 
prohibiting the carrying of weapons by certain per¬ 
sons, such as a person who is in charge of, or a pas¬ 
senger in, a vehicle in which intoxicating liquor is 
being transported, ownership of the vehicle is im¬ 
material 

Wrongful use of the weapon is not an element of 
the crime of carrying a concealed deadly weapon, 
although such use may be of evidentiary significance 
under certain circumstances 

Federal Firearms Act. Under the Federal Fire¬ 
arms Act m order to render the transportation of a 
firearm in interstate commerce unlawful, it is neces¬ 
sary that the person transporting the firearm have 
been convicted of a crime of violence as defined un¬ 
der the act The enumeration in the act of the 
crimes, the conviction of which renders subsequent 
transportation of a firearm by the convicted person 
unlawful, is intended to be exclusive so that unless 
included therein, a crime may not be regarded as a 
crime of violence within the meaning of the act^*^ 


§ 5. - Intent, Purpose, or Motive 

a. In general 

b. Purpose or motive considered as ma¬ 

terial 

a. In General 

While intent is an indispensable element of the crime 
of carrying or possessing a weapon, the intent deemed 
indispensable is merely the intent to do the prohibited 
act, rather than the intent to violate the law. 

While intent is an indispensable element of the 
cnme of carrying a weapon,^^ and of unlawful pos¬ 
session,^ 2 under some statutes, or in connection 
with particular weapons mentioned therein, the 
intent deemed indispensable is merely the intent 
to do the prohibited act, rather than the intent to 
violate the law,20 with the result that it has been 
held that the intentional doing of the prohibited 
act constitutes in itself a complete criminal of¬ 
fense, irrespective of the purpose or motive of 
accused,21 unless the purpose is of a kind per¬ 
mitted by the statute 22 This view finds expres¬ 
sion m cases holding that it is an offense to have 
or carry a concealed or other prohibited weapon, 
even though the purpose in doing so was merely to 
exhibit it as a curiosity,23 or with the hope of 
selling it,24 to convey it to the buyer,25 or to one's 


12 . Ill —^PeQple V Liss, 88 N B 2d 
334, 338 UlApp 657, reversed on 
other ffToands 94 NE2d 320, 406 
Ill 419 

68 C J p 17 note 10 
Possesston could be proved without 
proof of ownership, since, although 
ownership implies right to possess, 
possession may exist entirely apart 
from ownership 

Cal—^People v McKinney, 60 P 2d 
827, 9 Cal App 2d 623 

13. Ga—Gates v State, 78 S B 270, 
12 G^App 706 

14. Mo—State v Smith, 56 SW2d 
39, 332 Mo 44 

15 Cal—People v Syed Shah, 205 
P2d 1081, 91 Cal App 2d 716 

16 US—^Nicholson v. U. S, CCA 
Cal, 141 P2d 662 

Burglary 

Where evidence sustained finding 
that defendant had transported fiie- 
arms in interstate commerce and it 
wag stipulated that defendant had 
been convicted of isecond-degree bur¬ 
glary, which was a felony in the 
jurisdiction where committed and a 
cnme of violence under federal stat¬ 
ute, the statute making it unlawful 
for any person convicted of a crime 
of violence to transport firearms in 
interstate commerce was violated 
U S —McMullen v Squier, CCA 
Wash, 144 P 2d 703, certiorari de¬ 


nied 65 set 586, 324 US 842, 
89 LEd 1404 

17 US—Nicholson v U S, CCA 
Cal, 141 r2d 662 

Assamt with mtent to rob, al¬ 
though an essential element of com¬ 
pleted offense of robbery, is a dis¬ 
tinct crime punishable as such both 
at common law and under state penal 
code, so that conviction of first de¬ 
gree robbery as defined by state 
penal code did not render subsequent 
transportation of a firearm by con¬ 
victed person unlawful under Fed¬ 
eral Firearms Act, even though as¬ 
sault with intent to rob i-s included 
among crimes enumerated in Fire¬ 
arms Act 

U S —^Nicholson v U S , supra. 

18. Tex —Boissean v. State, App, 
16 SW 118 

latent to go armed 
Act of defendant in pointing and 
snapping unloaded pistols at officers 
sufficiently evidenced an ‘‘intent to 
go armed'* to justify conviction for 
carrying pistols with that intent 
Tenn —Brooks v State, 215 S W 2d 
785, 187 Tenn 3'61 

19. N Y —^People v Adamkiewicz, 81 
NE 2d 76, 298 NY 176 

20. Idaho —Corpus Juris cited In 
State V Hart, 167 P 2d 72, 74, 66 
Idaho 217 

Tex—^Privitt v State, 208 SW2d 
635, 151 Tex Cr 423. 

68 C J p 17 note 15 I 
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Knowingly transporting weapon 
Under statute making it a crim¬ 
inal offense to sell, offer for sale, 
possess, or “knowingly” transport a 
machine gun, quoted word signifies 
knowledge of existence of fact that 
firearm transported is a machine gun 
and is not to be confused with crim¬ 
inal intent or with knowledge that 
act is Violation of law 
Cal—People v Daniels, 257 P 2d 
1038, 118 Gal App 2d 340 

21. Cal—^People v Syed Shah, 205 
P2d 1081, 91 Cal App 2d 716—Peo¬ 
ple V McKinney, 50 P 2d 827, 9 
Cal App 2d 623 

NY—^People v Terwilliger, 14 NY 
S 2d 267, 172 Misc 70 
68 CJ p 18 note 16 

22. Miss—Loggins v. State, 136 So 
922, 161 Miss 272 

68 CJ p 19 note 17 

23. NY—People, on Complaint of 
Altomari, v Evergood, 74 N Y S 2d 
12 

Six-barrel xdstol 

Ind—Walls v State, 7 Blackf 672 

24. NC—State v Dixon, 19 SB 
3'64, 114 NC 860, overruled State 
V Harrison, 93 N C 605 

25. Ky—Culsinger v Com, 7 Bush 
392 

NC—State v Brown, 34 SB 549, 
125 NC 704, 
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home26 to procure cartiidges for it27 for another’s 
accommodation,2 8 or to return the weapon to the 
owner after making repairs,29 It may also con¬ 
stitute an offense to have or use the weapon in con¬ 
ducting a shooting gallery,so m hunting or butcher¬ 
ing,si or in aiding a peace officer,S2 or to have it 
for the protection of property,S3 or of one’s per¬ 
son,S4 in consequence of threats of violence. Per¬ 
sons exempted from the statutes cannot be prose¬ 
cuted for exercising their legal right to have or 
carry weapons, whatever may have been their 
purpose or intent S5 

Carrying concealed weapons Where the pro¬ 
hibited act consists of carrying a weapon concealed, 
it is generally held that the weapon must not only 
be intentionally carried,ss but also that it be in¬ 
tentionally concealed.S7 It has also been held, how¬ 
ever, that the law is violated even when the weapon 
IS carried concealed indifferently, carelessly, or 
thoughtlessly 28 

b. Purpose or Motive Considered as Matenal 

(1) In general 

(2) Carrying to owner or one entitled 

to possession 

(3) Carrying to public authorities 

(4) Other purposes or motives 

(1) In General 

Under some statutes prohibiting the carrying, or 
having possession, of weapons, the purpose or motive for 
doing the act may be material, and it is not unlawful 


WEAPONS § 5 

to have or carry a prohibited weapon with a harmless 
or legitimate purpose or motive. 

The view taken by some courts in construing stat¬ 
utes prohibiting the carrying, or having posses¬ 
sion, of weapons or certain kinds of weapons, is 
that the purpose or motive for doing the act may 
be material, and that it is not unlawful to have 
or carry a prohibited weapon with a harmless or 
legitimate purpose or motive 29 It has been said 
that in applying the rule it would be difficult to 
enumerate all the instances in which a weapon 
might be carried innocently and without criminali¬ 
ty ^9 The purpose being an innocent one, the 
carrying of a prohibited weapon as a mere incident 
of its transportation from one place to another is 
not an offense This rule of course does not 
apply if the purpose is one which the courts re¬ 
fuse to sanction,^2 a,s m cases where the weapon is 
carried with an unlawful purpose or intent to use 
it against another person ^3 Moreover, where the 
statute expressly requires a specific intent to use 
the weapon as such, the specific statutory intent 
becomes an essential ingredient of the offense 
If the conditions which sustain the right to carry 
a weapon cease, the right also ceases,^5 since, how¬ 
ever innocent an intent might be originally, the 
intent may be changed instantly into an unlawful 
intent^® Although an unexplained possession of 
a weapon may constitute a violation, mere pos¬ 
session should not be considered a criminal act 
where there is a proper and convincing explana¬ 
tion of possession ^7 


26. Del—State v Menge, 97 A 5SS, 
29 Del 174 

68 CJ p 19 note 21 

27. La —State v Martin, 31 La Ann 
849 

28. Ky —Cutsing-er v Common¬ 
wealth, 7 Bush 392 

La—State v Martin, 31 La Ann 849 

28. Miss —Strahan v State, 8 So 
844, 68 Miss 347 

SO. Pa—Commonwealth v Maloof, 
49 Pa Super 681 

31. Mo—State v Ho vis, 116 SW 
6, 135 MoApp 544 

68 C J p 19 note 26 

32. Mo —State v Julian, 25 Mo App 
133 

68 C J p 20 note 27. 

33. NC—State v Hannibal, 61 KC 
57 

Okl—^Pierce v State, 276 P 393, 
42 OklCr 272, 73 A L R 833 

34. Idaho — Corpus Juris cited lu 
State V Hart, 157 P 2d 72, 74, 66 
Idaho 217. 

68 C J p 20 note 29 

Statutory privilege of carrying 
weapon for defense see infra fi 9. 


35. Miss—McGrUirk v State, 1 So 
103, 64 Miss 209 

68 C J p 20 note 30 

36. Ga—James v State, 112 SE 
899, 900, 153 Ga 556, answer to 
certified questions conformed to 
113 SE 26, 28 GaApp 713 

68 C J p 20 note 31 

37 N C —State v Simmons, 56 S E 
701, 143 NC 613 

68 C J p 20 note 32 

38 Ala—Fielding v State, 33 So 
G77, 135 Ala 66—Barker v. State, 
28 So 589, 126 Ala 83 

39. Pa —Commonwealth v Festa, 
40 A 2d 112, 166 Pa Super 329 

68 CJ p 20 note 34 

40 Tenn—Page v State, 3 Heisk 
198 

41. Tex—^Maxwell v State, 38 Tex 
170 

Grant v State, 13 S'W2d 889, 
112 TexCr 120 

42. Ga—Caldwell v State, 198 SE 
793, 58 GaApp 408. 

68 C J P 21 note 37 

483 


Meeting an emergency 

Under statute, one is not author¬ 
ized to carry a pistol on his person 
for the purpose of meeting any emer¬ 
gency that might arise or an emer¬ 
gency which he unlawfully intends 
to create by his own act without 
first procuring a license if such car¬ 
nage IS done outside of his home or 
place of business 

Ga—Caldwell v State, 198 SE 793, 
58 GaApp 408 

43- Pa—Commonwealth v Festa, 
40 A 2d 112, 166 Pa Super 329 
Tex—Deuschle v State, 4 S W 2d 
659, 109 TexCr 365 

44 Ark—^Wylie v State, 199 SW 
905, 131 Ark 572 
68 CJ p 21 note 39 

45. Tex —^Deuschle v State, 4 S W 
2d 659, 109 TexCr 355—^Moore v 
State, 217 SW 1036, 86 TexCr 
602 

48. Tenn—^McNew v State, 144 S 
W2d 740, 176 Tenn 492 

47. NY—^People v Quintana, 20 N 
1 TS2d 806, 260 App Div 13. 
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Momentary possession. Possession of a firearm 
or dangerous weapon, resulting temporarily and in¬ 
cidentally from the performance of some lawful 
act, is not forbidden by statute,^ 8 particularly when 
the act is designed to meet the social policy of 
the law^® Statutes directed against the possess¬ 
ing or carrying of weapons are said not to be 
violated where one has possession or control of 
a weapon only casuallyor momentarily,^^ with¬ 
out any intention of violating the law,52 or con¬ 
trolling the use of the weapon 53 One reason for 
this rule is that the dominion of the real owner 
IS not lost 5^ A temporary and incidental pos¬ 
session of this nature may occur when one person 
disarms another,55 or seizes a weapon not owned 
by him for a moment’s use m combat 56 Some stat¬ 
utes, however, are held to forbid the use of a 
weapon in fight, even though it is used for only 
a moment and discarded immediately afterward 57 
A harmless temporaiy possession may also occur 
when a person picks up a weapon,5 8 or hands it to 
another to examine,53 or hold for a moment, 
or to shoot^t at some object 52 
Route of transportation, loitering and delay 
While the route taken for an innocent transporta¬ 
tion of weapons within the rule should be a prac¬ 
ticable route,52 it is not necessary that it be the 
shortest or most practicable route 64 There being 
a legitimate reason for taking a particular route,65 
the transportation must proceed without undue 


delay or interruption,66 or unnecessary or un¬ 
reasonable deviation 6*^ There should be no di¬ 
version of one’s course or a turning aside, stopping 
by the wayside, or loitering for the pursuit of 
pleasure or other matters,68 or to display69 or 
fire70 the weapon on the public street,*^^ or on the 
premises of another person,72 but a deviation, or 
a stopping, or turning aside for reasonable or nec¬ 
essary purposes may be permissible ^3 

Possession as used in connection with the penal 
provisions relating to weapons is a knowing and 
voluntary possession which places the weapon with¬ 
in the immediate control and reach of the accused, 
and where it is available for unlawful use if he 
so desires 74 

(2) Carrying to Owner or One Entitled to 
Possession 

The mere act of carrying a weapon to its owner, or 
to any other person entitled to its possession, is not an 
offense, and an owner who finds himself in the possession 
of a weapon when away from home may properly carry 
It to his home if he acts in good faith or for a legitimate 
purpose 

Under the general rule stated, supra subdivision 
b(l) of this section, that it is not unlawful to car¬ 
ry or possess a prohibited weapon for a harmless 
or legitimate purpose or motive, it has been held 
that the mere act of carrying a weapon to its own¬ 
er,75 or to any other person entitled to its posses- 


48- NT—People v La Pella, 4 N 
E 2d 943, 272 NT 81 

People V De Bernardo, 106 N T 
S 2d 515, 199 Misc 563, modified 
on other grounds 125 N T S 2d 641, 
282 App Div 920 

Constructive or theoretical posses¬ 
sion see infra § 8 

49. N T —People v La Pella, 4 N 
E2d 943, 272 NT SI 

60 Puerto Rico—^People v Moll, 28 
Puerto Rico 733 

51. Ga—Caldwell v State, 198 S 
E 793, 6 8 GaApp 408 
68 C J p 21 note 43 
Time of emergency 

Under statute one who suddenly 
on an emergency acquires manual 
possession of a pistol for the pur¬ 
pose of defending himself, his fam¬ 
ily, or his property, is not guilty of 
carrying a pistol without a license 
Ga —Caldwell v State, supra 

52. Tex—Davis v State, 237 SW 
926, 91 TexCr 166 

53. WVa—State v Underwood, 109 
SE 609, 89 WVa 548 

68 C J p 21 note 45 

64. Tex—Schuh v State, 124 SW 
908, 68 TexCr 165. 


55- NT—^People v Persce, 97 NE 
877, 204 NT 397 

56. Tex—^Pyka v State, 192 SW 
1066, 80 TexCr 645 
68 C J p 21 note 48 
57 Ark —^Henderson v State, 91 
Ark 224 

58. Ala—Johnson v State, 66 So 
875, 11 Ala App 301 

Tex—^Henson v State, 116 SW2d 
393, 134 TexCr 472 

59. Tex—Hicks v State, 145 SW 
938, 66 TexCr 176 

68 CJ p 22 note 51 
60 Tex—^Wallace v State, 200 S 
W 836, 82 TexCr 658 
68 C J p 22 note 52 
61. Tex—Guy v State, 170 SW 
[ 303, 74 TexCr 620 

68 0 J p 22 note 53 

62 Tex —Sanderson v State, 5 S 
W 138, 23 Tex App 520 

68 C J p 22 note 54 

63 Tex—Davis v State, 122 SW 
2d 635, 136 TexCr 669. 

68 C J p 22 note 55 

64. Tex—^Dominguez v State, 147 
SW2d 480, 141 TexCr 67—Davis 
V State. 122 S W 2d 635, 135 Tex 
Cr 659 

68 C J p 22 note 56 
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65. Tex—^Brent v State, 123 SW 
593, 57 TexCr 411 

66. Tex —Davis v State, 122 S W 
2d 635, 135 TexCr 659 

68 CJ p 22 note 58 

67. Tex—Davis v State, supra 

68 C J p 22 note 59 

68. Tex—Due v State, 57 SW2d 
849, 123 TexCr 73 

68 CJ p 22 note 60 

69. Tex—Roberts v State, 131 S 

W 321, 60 TexCr 111 

Displaying weapon as constituting 
offense see infra § 16 

70. Tex—Brent v State, 123 SW 
593, 67 TexCr 411 

68 C J p 22 note 62 

Shooting firearms as constituting of¬ 
fense see infra §§ 19-21 

71. Tex —Brent v State, supra 

72. Tex—Roberts v State, 131 S 

W 321, 60 TexCr 111 

73 Tex—Bowles v State, 147 SW 
869, 66 TexCr 550 

68 C J p 23 note 65 

74 NT—^People v Russo, 103 NY 
S 2d 603, 278 App Div, 98, affirm¬ 
ed 102 NE2d 834, 303 NT 673 

75 Tex—^Dominguez v. State, 147 

SW2d 480, 141 TexCr 67. 

68 C J p 23 note 68. 
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sion,*^® IS not an offense. On the same principle, the 
owner of a weapon who changes his place of abode 
has a right to take the weapon to his new residence, 
or to his permanent residence from a temporary 
one,'^^ Also, an owner who finds himself in the 
possession of a weapon when away from home 
may properly carry it to his home,if he acts in 
good faith,so 01 - for a legitimate purpose si More¬ 
over a person having a right to keep or leave a 
weapon at a particular place, such as his place of 
business,S2 may carrySS or sendS4 the weapon to 
that place from some other place, as for example, 
from his home,S5 or place of business S6 The car¬ 
rying of a weapon between such places should not 
be habitual,S7 and must be bona fide S8 

Borrowers and lenders. One who has borrowed a 
weapon may properly carry it to his residence,s® 
and he may carry or send it back to the lender®® 
or to the lender’s home The lender himself, 
whether or not the loan of the weapon was bona 
fide,®2 may send for it,®® or go to get the weapon®^ 
and carry it to his home®^ or elsewhere ®® 

Buyers or donees. A prohibited weapon, having 
been made the subject of sale,2*^ barter,®® or gift,®® 
or having been surrendered in payment of a debt,^ 
may, in good faith,® be earned from the place of 
purchase to the new owner or to his home ® 


WEAPONS § 5 

Finder of a weapon likewise may pick it up^ 
and carry it with him to his home,® even though^ 
before taking it home, he proceeds to the place to 
which he was going at the time of the finding ® 

Pledgee commits no offense by simply carrying 
the pledged weapon to his home 

(3) Cai rying to Public Authorities 

One who is carrying or in possession of a prohibitecJ 
weapon with no other object than to surrender it to the 
police or other authorities does not offend against stat¬ 
utes dealing with the carrying or possession of weapons^ 
if, Within a reasonable time, he surrenders the weapon, 
or complies with the statutes licensing or regulating its 
possession. 

One who is carrying or in possession of a pro^ 
hibited weapon with no other object than to sur¬ 
render it to the police or other authorities does not 
offend against statutes dealing with the carrying or 
possession of weapons, if, within a reasonable time, 
he surrenders the weapon,® or complies with the 
statutes licensing or regulating its possession ^ 
The legislative intent of a statute pertaining to the 
surrender to the police of certain firearms, and 
other deadly weapons, is to effect a voluntary sur¬ 
render of unlicensed weapons and to grant im¬ 
munity to those who turn them m if surrender is 
made under circumstances not suspicious, peculiar, 
or involving the commission of any crime 


76 Tex—Banks v State, 105 S W 
821, 52 Tex Cr 167 

77 Tex —Brown v State, 261 S W 
773, 97 Tex Cr 402 

68 CJ p 23 note 70 

78. Tex —Campbell v State, 11 S 
W 832, 28 TexApp 44 

79. Tex—Jarrett v State, 281 S W 
872, 103 TexCr 447 

68 C J p 23 note 72 

80. Tex—Moore v State, 217 SW 
1036, 86 TexCr 602 

68 C J p 23 note 73 

81. Tex—McQueen v State, 177 S 
VT 91, 76 TexCr 636 

68 CJ p 23 note 74 

82 Tex—Burns v Texas Midland 
R R, CivApp, 167 SW 264 

Hare v State, 160 SW 79, 71 
Tex Cr 395 

As exempted by statute see infra § 9 

83 Tex—Davis v State 122 S W 2d 
635. 136 TexCr 659 

68 CJ p 23 note 77 

84. Tex—Cassi v State, 216 SW 
1099, 86 TexCr 369 

68 C J p 23 note 78 

85. Tex —^Davis v State, 122 S W 2d 
635, 136 TexCr 669 

68 CJ p 24 note 79 

86- Tex—^Davis v State, supra, 

68 CJ p 24 note 80. 


87- Tex—^Davis v State, supra 
68 C J p 24 note 81 
S3. Tex—Davis v State, supra 
68 C J p 24 note 82 
89. Tex—^Farris v State, 251 SW 
224, 94 TexCr 306 
68 CJ p 24 note 83 
90 Tex—Drawhorn v State, 27 S 
W2d 546, 115 TexCr 359 

91. Tex—Due v State, 57 S W 2d 
849, 123 TexCr 73—Veal v State, 
125 SW 919, 68 TexCr 340 

92. Tex—Engman v State, 135 S 
W 565, 61 TexCr 496 

93 Tex—^Engman v State, supra 
94. Tex —Engman v State, supra— 
Roberts v State, 131 SW 321, 60 
TexCr 111 

95- Tex—Rosebud v State, 220 S 
W 1093, 87 TexCr 267 
96 Tex —^Roberts v State, 131 S 
W 321, 60 TexCr 111 
68 C J p 24 note 90 

97. Ark-Wylie v State, 199 SW 
905, 131 Ark 672 

68 C J p 21 note 91. 

98. Tex.—Gates v State, 200 SW 
841. 82 TexCr 656. 

68 C J p 24 note 92 

99. Tex—^Kellum v State, 147 S 
W 870, 66 TexCr 605 

WVa—State v. Merico, 87 SE 370, 
77 W.Va. 314 


1. DC—Bolt V U S, 2 F2d 922, 
55 AppDC 120 

Tex—Elson v State, 254 SW 800, 
95 TexCr 341 

2 DC—Bolt V V S, 2 P2d 922, 
55 AppDC 120 

Tex—Upton v State, 26 S W 197, 
33 TexCr 231, 

3. WVa—In State v Merico, 87 
SB 370. 77 WVa 314 

68 C J p 24 note 96 

4. Ala—Johnson v State, 66 Bo. 
875, 11 AlaApp 301 

5. Tex—Tucker v State, 232 S W, 
796, 89 TexCr 655 

68 O J p 24 note 98 

6. Tex—Tucker v State, 232 S W. 
796, 89 TexCr 655 

Mangum v State, 15 Tex App 
362 

7. Tex—^Mays v State, 101 SW 
233, 51 TexCr 32 

8 NT—People v La Pella, 4 NE 
2d 943, 272 N Y 81 
68 CJ p 24 note 2 

9. Philippine—^U S v. Mallanao, 8 
Philippine 391 

68 C J p 24 note 3 

10. N T —^People v Rosen, 74 NY. 
S2d 624 

Immunity not established 

Surrender of unlicensed weapons 
to police under circumstances mdi- 
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(4) Other Purposes or Motives 

A weapon may be lawfully transported as an article 
of merchandise for delivery to a person entitled to its 
possession, or to a place where possession thereof is law¬ 
ful 

Applying the rule, discussed supra subdivision b 
(1) of this section, that it is not an offense to carry 
or possess a prohibited weapon for a harmless or 
legitimate purpose or motive, a weapon may be 
lawfully transported as an article of merchandise 
for delivery to a person entitled to its possession, 
or at a place where the possession thereof is law¬ 
ful So, a weapon may be earned m good faith 
for uses of honest work or for purposes of legiti¬ 
mate sport or recreation 12 

Carrying to have repairs made It has been held 
that statutes denouncing the carrying of weapons 
are not violated by taking a weapon to a particular 
place with the intention of having it repaired,12 
or by subsequently taking the weapon away and 
returning home with it i^ 

Carrying to pledge or sell According to some 
authority, a pledgor, having redeemed or repos¬ 
sessed a pledged weapon, is permitted to carry it 
from the place where it was pawned or redeemed 
to his home, whether the home is a temporary or 
a permanent one.i^ ]sJo offense is committed by 
carrying a weapon to one’s home for the purpose of 
sale,^® or by taking the weapon to a specified place 
with the expectation of selling it,^'^ or delivering it 
to the buyer If the sale^2 or delivery^o is not 
consummated, the seller or prospective seller 
may return with the weapon to his home or else¬ 
where, such as his place of employment 

Carrying to procure ammunition. It has been 


held that it is not a violation of the law to carry 
a firearm to a store or other place for the purpose 
of obtaining ammunition for it, or to carry it from 
such place to one’s home 2i 

Possession and carrying by zvorkmen Some deci¬ 
sions held that a person whose work necessitates the 
use of a tool or implement of such a nature that 
It may constitute a weapon is not guilty of violat¬ 
ing a statute foibidding the carrying or possession 
thereof,22 unless he possesses or uses the imple¬ 
ment outside of his employment23 when he is not 
engaged m working 24 

Possession and carrying for hunting or butcher¬ 
ing It has been held by some courts that a pro¬ 
hibited weapon may be lawfully carried for the 
purpose of hunting25 or killing an animal.26 

Possession by pawnbrokers. Statutes making it 
unlawful for any person to have m his possession 
designated weapons under certain conditions have 
been intei*preted as being inapplicable to such weap¬ 
ons in the possession of a pawnbroker as unredeem¬ 
ed pledges on the date when the statutes went into 
effect.27 

Disarming another. When the act of carrying 
or possessing a weapon is merely the incidental 
result of having disarmed another person, the weap¬ 
on being retained to prevent injury, the statutes are 
not violated 28 

Protecting life or property. Where a person is 
confronted with sudden and imminent danger, and 
is threatened with felonious assault, or his property 
is about to be taken under circumstances amounting 
to a felony, it is not unlawful to have a prohibited 
weapon for the protection of life29 or property 30 


eating that possessor was fearful 
that Ills possession might be reveal¬ 
ed to police in course of an uncon¬ 
cluded investigation established that 
surrender was made under “peculiar" 
and “suspicious circumstances" so 
that possessor was not entitled to 
statutory immunity from arrest for 
unlicensed possession of a conceal¬ 
ed weapon, the word “peculiar" 
meaning unusual, strange, odd 
NY—People v Robbins, 74 NTS 2d 
740, 190 Misc 767 

11 Mo—State v. Roberts, 39 Mo 
App 47 

68 O J p 25 note 5 

12. Cal —People v Commons, 148 P 
2d 724, 64 Cal App 2d Supp 925 

13 WVa —State v. Tapit, 44 SR 
231, 62 WVa 473. 

68 C J p 25 note 7. 

14. Tex—Davis v State, 122 S W 2d 
636, 135 TexCr 659 
68 C.J p 25 note 8. 


15. Tex—^Davis v State, supra 

68 CJ p 25 note 11. 

le. Tex—Kirby v State, 133 SW 
682, 61 TexCr 1 

17 Tex —Zollicoffer v. State, Cr, 
43 SW 992 

18 Tex—Snider v State, Cr, 43 
SW 84 

19. Tex—^Davis v State, 122 S W 2d 
635, 135 TexCr 659. 

68 CJ p 25 note 15 

20. Tex—Snider v. State, Cr, 43 
SW 84 

21. Tex—^Rines v State, Cr, 38 S 
W 1016 

68 CJ p 25 note 18 

22. Puerto Rico —^People v Gon- 

zAlez, 34 Puerto Rico 740 

68 C J p 26 note 20 

23. Puerto Rico —People v. Gon- 
zdlez, supra 

24 Puerto Rico —^People v. 
zAlez, supra 

68 C J p 25 note 22 
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25. Cal —^People v Commons, 148 
P2d 724, 64 Cal App 2d Supp 926 
Pistol 

Ill—People V Niemoth, 152 NE 
637, 322 Ill 51 

Tenn —Moorefield v. State, 5 Lea 
348 

26 Ark—Cornwell v Stale, 60 SW. 

28, 68 Ark 447 
68 G J p 25 note 26 
27. NT—^People v Fallon, 146 NT. 
S 253 

68 CJ p 25 note 28 
23. NT—People v Persce, 97 NE 
877, 204 NY 397 
68 CJ p 26 note 29 

29. DC—Wilson V U S, 198 P2d 
299, 91 US App DC 135 

68 C J p 26 note 30 
Persons fearing attack as expressly 
exempted see infra § 9 

30. NT —^People v Pignatoro, 136 
NTS 155, 26 NTCr. 53L 

68 O J. p 26 note 31. 


Gon- 
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However, if his property has already been taken, his 
nght to procure and carry a weapon with a view to 
arresting the wrongdoer depends on the facts of 
each case No such right exists if he knows 
that an officer of the law is within calling distance, 
or may be obtained as readily as a weapon 32 

§ 6. - Weapons Prohibited 

a. In general 

b. Pistols 

c. Dangerous or deadly weapons 
a. In General 

In order to constitute the offense of canymg or pos¬ 
sessing a weapon, the weapon involved must answer the 
description of one of the prohibited instruments or weap¬ 
ons, and numerous weapons have been held to be pro¬ 
hibited within the meaning of the terms “arms," “fire- 


WEAPONS §§ 5-6 

arms," "instruments," or "weapons" generally, as om* 
ployed by the statutes. 

The carrying or possession of a particular weap¬ 
on IS unlawful when, and only when, such weapon 
IS of the kind prohibited by the statute, that is, the 
weapon must come within the meaning of the terms 
employed m the statutes to designate forbidden 
weapons 33 in this connection, the courts have 
construed the meaning of such general designations 

as "‘arms,”34 "firearms,”35 "instruments,”36 "contra- 
band,”37 qj- "weapons” generally.38 The lawmak¬ 
ing body not infrequently designates by name the 
weapons or instruments which may not be possessed 
or carried, such as billies,33 blackjacks,'^3 bludg¬ 
eons,bowie knives,42 brass knuckles,43 daggers,44 
dangerous knives,45 dirks,46 razors,47 slung shots,43 
and other particular instruments, including, m more 
recent times, machine guns,43 and sawed off shot- 


si. Tex—^Wilson v State, 151 SW 
804, 68 TexCr 672 
32, Tex—^Wilson v State, supra 

33 Cal—People v Golden, 174 P 
2d 32, 76 CalApp2d 769 

N Y —People v Woods, 114 N Y S 2d 
611, 202 Misc 662 
68 CJ P 28 note 66 

34 Puerto Rico —People v, Vadi, 
34 Puerto Rico 441, 442 

68 C J P 26 note 34 

35. U S —S V Freeman, C A 
Ind, 203 F2d 387 
68 C J p 26 note 35 

Weapons held to constitute llxearxns 

(1) An automatic pistol, irrespec¬ 
tive of whether it was equipped 
with a silencer or whether it could 
he so equipped 

US—U S V Tot, CCANJ. 131 
P2d 261, reversed on other grounds 
63 set 1241, 319 US 463, 87 L 
Ed 1519 

(2) A Very pistol, designed to 
fire warning flares 

NY—People, on Complaint of Alto- 
man, V Evergood, 74 NYS2d 12 
Federal Firearms Act 

(1) The Federal Firearms Act of 
1938 making it unlawful for any per¬ 
son who has been convicted of crime 
of violence to receive any firearm 
which has been shipped in interstate 
commerce was intended to apply to 
existing guns 

US—U S V. Tot, DCNJ, 42 F 
Supp 262, affirmed, CCA, 131 F 
2d 261, reversed on other grounds 
63 set 1241, 319 US 463, 87 L 
Ed 1519 

(2) An air gun and possibly a tear 
gas gun were the only ones intend¬ 
ed to be excluded from operation of 
Federal Firearms Act, and they are 
presumably excluded because air is 
not an explosive and tear gas is not 
a projectile 

U.S—^U. S, V, Tot, supra. 


36. Puerto Rico—People v Acevedo, 
34 Puerto Rico 439 

68 C J p 26 note 36 

37. Sawed-off shot guu 
Sawed-off twelve gauge shot gun 

with eight and one-half inch single 
barrel was “contraband” within pur¬ 
view of statute making it unlawful 
to transport, conceal, or possess any 
contraband in a motor vehicle 
U S —U S V One 1950 Pontiac 
Convertible Coupe, DC Pa, 117 F 
Supp 582 

38. Iowa—State v Williams, 29 N 
W 801, 70 Iowa 52 

68 C J p 26 note 37 
39- Cal—People v Canales, 65 P 2d 
289, 12 CalApp2d 215 

40. Cal—People v Canales, supra— 
People V Mulherin, 35 P 2d 174, 
175, 140 CalApp 212 

N Y —People v Quintana, 20 X Y S 2d 
806, 260 App Div 13 
68 C J. p 27 note 40 

41. NY—People v Visarities, 222 
N Y S 401, 220 App Div. 667. 

68 C J. p 27 note 41 
42 Tex —Brito v. State, Cr , 279 
SW2d 104 
68 CJ p 27 note 42 
Knives, generally, are not covered 
by statute prohibiting the carrying 
on the person of ^'bowie knife or 
any other knife manufactured or 
sold for the purposes of offense or 
defense”, and to come within such 
statute the knife must he one which 
IS described therein 
Tex—Brito v State, supra. 

43. Cal—^People v. Quinones, 36 P 
2d 638, 140 CalApp 609 

68 CJ p 27 note 43—9 C J. p 319 
note 10 

44. Tex—Bivens v State, 113 SW 
2d 921, 133 TexCr. 604 

68 CJ p 27 note 44 
J>agger Is any straight knife, worn 
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on person and capable of inflicting 
death, except pocket knife, “dirk” 
and “d^ger” are synonymous and 
consist of any straight stabbing 
weapon or weapon fitted primarily 
for stabbing, and “dagger” is generic 
term covering dirk, stiletto, poniard, 
etc 

Cal—People v Syed Shah, 205 P 2d 
1081, 91 Cal App 2d 716 

45. NY—People v Cricuoli, 141 N 
TS 855, 157 App Div 201, 29 N. 
YCr 412 

68 C J p 27 note 45 

46. Cal—People v Ruiz, 263 P 836, 
88 CalApp 582 

Two-edged weapon 

“Dirk,” as referred to in statute 
prohibiting the carrying of knives 
on the person, has ordinary mean¬ 
ing of a poniard or two-edged weap¬ 
on, and does not include a single- 
edged knife in scabbard, with blade 
about five inches long, slightly curv¬ 
ed at the point, with a guard and 
bone handle 

Tex —Bivens r State, 113 S W 2d 
921, 133 TexCr 604 

47. WVa—Claiborne v Chesapeake 
& O Ry Co, 33 SE 262, 264, 46 
WVa 363 

68 CJ p 28 note 48 

48 Tex—^Vargas v State, 79 S W. 

2a 860, 128 TexCr 139. 

68 CJ p 28 note 60 

49. Saddle piece 

A gun, which was minus a saddle 
piece and saddle type drum, without 
which no more than one shot could 
be fired therefrom at a time, was 
not a “machine gun” within statute 
defining offense of illegal possession 
of such a gun, in view of statutory 
definition of machine gun as weapon 
from which a number of shots or 
bullets may be rapidly or automati¬ 
cally discharged with one continuous 
pull of trigger. 
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guns 50 Where, as is usually the case, the statutes 
specifically name certain prohibited weapons, and 
conclude with a general prohibition against other 
unnamed instruments or weapons, the courts, in 
ascertaining the scope of such a general prohibi¬ 
tion, frequently invoke the doctrine of ejusdem 

genens.^i 

b. Pistols 

Under some statutes, the carrying or possession of 
pistols OP revolvers is soecifically prohibited, and no par¬ 
ticular form or shape is necessary to constitute a pistol 
Within the purview of such provisions 

Some statutes specifically prohibit the carrying 
or possession of pistols or revolvers, or of pistols 
and other dangerous or deadly weapons, or of pis¬ 
tols and other firearms, or prohibit the carrying, as 
a weapon, of any pistol except the army or navy 
pistol, which must be earned openly or uncovered 
and m the hand 52 Statutory language of such na¬ 
ture constitutes a legislative declaration that a pistol 
IS at least prima facie^s or presumptively54 a dan¬ 
gerous weapon; in other words, it is a dangerous 
weapon per se 55 The normally forseeable use of 
a pistol is not decisive of the issue as to whether 
it is a weapon, and hence, a firearm within the 
statutory prohibition 55 No particular form or 


shape is necessary to constitute a pistol within the 
purview of such statutes 5? A revolver is a pistol,58 
and a shotgun is an arm of the same nature as a 
revolver 52 

Unloaded or defective pistols. Under statutes 
dealing specifically with pistols, a conviction may 
be had for unlawfully having or carrying a pistol, 
even though the pistol is unloaded,50 or is loaded 
with ammunition which cannot be fired therein,5i 
or IS disassembled,52 unless, it has been held, it 
cannot be readily assembled or fired 53 Similarly, it 
may be an offense to carry even a broken or de¬ 
fective pistol,54 at least if it is susceptible of being 
fired in some manner,55 as by striking the ham¬ 
mer with a kmfe or other instrument 56 It has 
been held, however, that it is not unlawful to have 
or carry a pistol which cannot be discharged by 
any method,57 for in that event it has ceased to 
be a pistol58 or firearm.52 

c. Dangerous or Deadly Weapons 

Statutes prohibiting the carrying or possessing of 
dangerous or deadly weapons apply to weapons which m 
their intended or readily adaptable use are likely to 
produce death or serious bodily injury. 

Under some statutes, the weapons which may 
not be earned or possessed are broadly designated 


KT—People V Woods, 114 NTS 
2d 611, 202 Misc 562 

50- Tenn—Bucks v State, 36 SW 
2d S92, 162 Tenn 406 

51- Puerto Rico—People v Cruz, 34 
Puerto Rico 305 

68 C J p 28 note 66 
52 Ga—Puryear v State, 44 Ga 
221 

68 C J p 28 note 58 
Army or navy repeater is a fire¬ 
arm ■which, according to circumstanc¬ 
es, may or may not be a "horseman's 
pistol" within an exception in a 
statute prohibiting carrying conceal¬ 
ed weapons 

Ga—^Puryear v. State, supra 
53. Mo —State v Rector, 40 S W 2d 
639, 642, 328 Mo 669 
Prohibition of dangerous or deadly 
weapons generally see infra sub¬ 
division c of this section 
64 WVa—State v Tapit, 44 S E 
231, B2 WVa 473 

65. Kan—State v Abrams, 223 P 
301, 115 Kan 520 

Ky—Couch V Commonwealth, 255 S 
W2d 478 

€8 0 3* p 28 note 61 

66. N T —^People, on Complaint of 
Altomaii, V Bvergood, 74 NTS 
2d 12 

67. NT—People v, Anderson, 260 
NTS 329, 236 App Div. 686 

€8 O J. p 28 note 62. 


Very pistol 

Possession of a Very pistol of 
such size that it may be concealed 
on a person is violation of statute 
prohibiting possession of firearm of 
such size without written license, 
even though such a pistol is sawed- 
off shotgun within statutory provi¬ 
sion declaring person attempting to 
use sawed-ofC shotgun against an¬ 
other guilty of misdemeanor 
NY—People, on Complaint of Alto- 
man, V Bvergood, 74 NTS 2d 12 

58. Ohio—Schraeder v State, 162 
NE 647, 28 Ohio App 248 

68 C J p 28 note 63 

59. Puerto Rico—People v Rodri¬ 
guez, 36 Puerto Rico 253 

60 Miss—Cittadino v State, 24 So 
2d 93, 199 Miss 236 
Tenn—Brooks v State, 215 SW2d 
785, 187 Tenn 361 

Wash—State v Olsen, 263 P 2d 824, 
43 Wash 2d 726 
68 C J p 28 note 65 

61. Ohio —Lamb v State, 8 Ohio S 
&CP. 282, 7 Ohio NP 224 

68 C J p 29 note 66 

62. Tex—Cram v State, 163 SW 
155, 69 TexCr 55 

68 C J p 29 note 67 
UiLattached cartridge clip 
Pa—Commonwealth v. Grab, 04 Pa 
Dist & Co. 233 


63. Ky.—Jarvis v Commonwealth, 
206 S W2d 831, 306 Ky. 190 

68 C J p 29 note 68. 

Missing cylinder 

Ky—Jarvis v. Commonwealth, su¬ 
pra 

64. Ga—Morns v State, 86 SE 
462, 17 GaApp 271 

68 C J p 29 note 69 

65. NT—People v Tardibuono, 20 
NTS 2d 633, 174 Misc 305 

68 CJ p 29 note 70. 

66. Ala—Fielding v State, 33 So 
677, 135 Ala 66—Redus v State, 
2 So 713, 82 Ala 53 

67. NT—People v De Bernardo, 
106 NTS 2d 515. 199 Misc 663, 
modified on other grounds 126 N. 
T S 2d 641, 282 App Div, 920 

People V De Witt, 140 N T S 2d 
190, 286 App Div 1157 
68 C J p 29 note 72 
Seumant of what was once an an- 
tomatio revolver, which was totally 
and permanently unfit for use as a 
revolver, was not a "firearm," with¬ 
in statute making it unlawful to 
possess firearms without a license 
NT—People v Boitano, 18 NTS. 
2d 644 

68. NT—^People v. Simons, 207 N. 
Y S 66, 124 Misc. 28. 
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69- NT.—^People v. Simons, supra. 
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as dangerous or deadly weapons,*^® and with re¬ 
spect to such provisions a dangerous or deadly weap¬ 
on IS one which in its intended or readily adaptable 
use IS likely to produce death or serious bodily 
injury.^^ Under these statutes, it is unlawful to 
have or carry brass or metal knucks,'^^ ^ black¬ 
jack,a billy,*^^ a razor,a pistol,*^® or other fire¬ 
arm,'^ even though unloaded*^ 8 or so defective that 
It cannot be firedJ® A deadly weapon does not 
cease to be such by becoming temporarily ineffi¬ 
cient,®® nor is its essential character changed by dis¬ 
memberment if the parts, with reasonable prepara¬ 
tion, may be easily assembled so as to be effective 
What constitutes '"reasonable preparation,'' within 
this rule, depends on the time required, changes 
to be made, parts to be inserted, and all other at¬ 
tendant factors.®® A weapon designed for firing 
projectiles may be so defective or damaged that 


it loses its initial character as a firearm, but that 
character is not lost when a relatively slight re¬ 
pair, replacement, or adjustment will make it an 
effective weapon.®® 

Other dangerous or deadly weapons. When a 
statute, having enumerated certain weapons, con¬ 
cludes with phraseology which in substance or effect 
constitutes a prohibition against other dangerous 
or deadly weapons, the legislative intention should 
be given effect ®^ Such intention is frequently but 
not invariably determined m the light of the doc- 
tnne of ejusdem generis,®® and the term "other dan¬ 
gerous weapons" has been held to include fire¬ 
arms,®® a butcher’s knife,®*^ a hunting knife,®® a 
bayonet,®® a kind of dagger or sharp-pointed knife 
with a blade about eight inches long,®® an iron 
bar,®^ brass knuckles,®^ a piece of rubber hose,®® 
and other instruments or weapons.®^ On the oth- 


70. WVa—^Village of Barboursville i 
ex rel Bates v Taylor, 174 S E ' 
485. 116 WVa 4 , 92 A.L. R 1093 

68 C J p 29 note 76 

71. WVa.—Village of Barboursville 
ex rel Bates v Taylor, supra 

68 CJ p 29 note 76 [a], [b] 
Definition of term 

Generally see supra § 1 
In connection witb assault see As¬ 
sault and Battery § 77. 

In connection with homicide see 
Homicide § 25 

In connection with robbery see 
Robbery 5 28. 

72. Mo—State v Hall, 20 Mo App 
397 

73. Cal—^People v Duncan, 164 P 
2d 510. 72 Cal App 2d 423 

Idaho—State v. Hart, 157 P 2d 72. 
66 Idaho 217 

74. Idaho—State v BCart, supra. 

75. Ky—^Williams v Common¬ 
wealth. 202 SW2d 408, 304 Ky 
761 

68 C J p 30 note 78. 

76. Ky—Skidmore v. Common¬ 
wealth. 228 SW.2d 739. 311 Ky 
176 

KY—People v. De Witt, 140 NTS 
2d 190, 285 AppDiv. 1157 
68 C J p 30 note 79 

Prohibition of pistols generally see 
supra subdivision b of this sec¬ 
tion 

77. Mo—State v. Baumann, 278 S 

W 974, 311 Mo 443—State v 

Riles, 204 SW. 1. 274 Mo. 618 

78 Del—State v Quail, 92 A. 859, 
28 Del 310 
68 C J p 30 note 81 

79. NT—People v. De Witt, 140 
NTS 2d 190. 285 App Div 1157. 

68 CJ p 80 note 82 

60. Cal—^People v. Blcstrand, 81 P 
2d 1045. 28 Cal App 2d 1—People 


V Williams, 279 P 1040, 100 Cal 
App 149 

81 Cal—People v Ekstrand, 81 P 
2d 1045, 28 Cal App 2d 1—^People 

V Williams, 279 P 1040, 100 Cal 
App 149 

Ky—Jarvis V Commonwealth, 206 
SW2d 831, 306 Ky 190 
NT—People, on Complaint of Di 
Buono, V Haskins, 76 NTS 2d 636, 
190 Misc 888 
Necessity of expertaiess 
A 26-caliber pistol in such condi¬ 
tion that it would take an expert at 
least one hour to place it in condition 
for use was not a dangerous weapon 
within statute regulating the carry¬ 
ing and use of dangerous weapons. 
N T —^People, on Complaint of Di 
Buono, V Haskins, supra 

82 NT —People, on Complaint of 
Di Buono V Haskins, supra 

83. Mass —Commonwealth v Bar¬ 
tholomew, 93 NB2d 651, 326 Mass 
218 

Firing pin 

The absence of the easily replace¬ 
able firing pm from machine grun did 
not destroy the character of the 
implement as a machine gun 
Mass —Commonwealth v Bartholo¬ 
mew, supra 

84. Mich—People v. Vaines, 17 N 
W2d 729, 310 Mich 600 

Other provisions 

The words “other dangerous 
weapon” in a concealed weapons 
statute can be Interpreted without 
reference to other sections of the 
penal code 

Ilyich—^People v Vaines, supra 
85- Philippine — JJ. S V Gavieres, 
38 Philippine 757—S v. Santo 
I Nifio, IS Philippine 141. 

86 . Philippine.—XJ S .v. Santo Ni¬ 
fio, supra 
68 CJ p 30 note 88 
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87. N C —State v. Erwin, 91 N C. 
645 

68 C J p 30 note 89 

88 Mich—^People v Gogak, 171 N. 

W 428, 205 Mich 260 
68 C J p 30 note 90 

89. NT—People v Panitz, 296 N. 
TS 80, 251 AppDiv 276 

90. Philippine —U S. v. Villareal, 
28 Philippine 390 

68 C J p 91 note 91 

91. Philippine—IT S v Santo Ni¬ 
fio, 13 Philippine 141, 

68 C J p 30 note 92 

92. Philippine—IT S T Gavieres, 38 
Philippine 767 

93. Ill —Schwarz v. Poehlmann, 178 
Ill App 235 

68 C J p 30 note 94 

94. Mich—^People v Vaines, 17 N. 
W2d 729, 310 Mich 500 

68 C J p 30 note 95. 

Ice pick 

NT—^People v Adamkiewicz, 81 N 
B 2d 76, 298 NT 176 
mstnuuents earned for nse as weap¬ 
ons 

Pocket knives, razors, hammers, 
hatchets, wrenches, cutting tools, 
and other articles would constitute 
dangerous weapons within the con¬ 
cealed weapons statute if used or 
carried for use as weapons 
Mich —^People v Vaines, 17 N W 2d 
729, 310 Mich 600 
Dangerous weapons per se 

Daggers, diiks, stilettos, metallic 
knuckles, slung shots, pistols, and 
similar articles, designed for the 
purpose of bodily assault or defense, 
are generally recognized as “danger¬ 
ous weapons per se” within the con¬ 
cealed weapons statute 
Mich.—^People v, Vaines, supra. 
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er hand, it has been held that similar phraseology 
in other statutes was not intended to mclude pis¬ 
tols, or revolvers,shotguns,or other firearms,^^ 
penknives,®* pocketknives,®® or razors.^ It is said 
by some authonties that when a statute, after nam¬ 
ing certain weapons, forbids other dangerous or 
deadly weapons of like kind, it means like in kind 
in the respect of being dangerous or deadly,2 and, 
if the statute is directed against concealed weapons, 
then in the further respect of being readily con- 
cealable on or about the person ® By other au¬ 
thorities, however, such statutory language is given 
a narrower meaning pursuant to the rule of ejus- 
dem genens.^ 

§ 7 . - Places Prohibited 

Where a statute prohibits carrying or having posses¬ 
sion of a weapon making no exception as to locality, it 
18 unlawful to carry or possess such prohibited weapon 
anywhere, but where a statute merely prohibits the 
carrying only at certain places, the weapon may be 
carried anywhere except at the place or places prohibited. 

Where a statute prohibits carrying or having 


possession of a weapon or a designated kind of 
weapon making no exception as to locality, it is 
unlawful to carry or possess such prohibited weapon 
any where,5 even on one's own premises * Under 
statutes prohibiting the carrying only at certain 
places, as within the limits of a municipality, only 
on premises not one’s own or under his control, 
or at any place other than one’s own premises 
or place of business, the weapon may be carried 
an 5 rwhere except at the place or places prohibited,*^ 
but not at the place expressly prohibited « 

Public places or assemblies. Under some stat¬ 
utes It IS a distinct offense to carry a weapon to 
or in certain public places, assemblies, gatherings, 
or the like,® unless permitted under proper au¬ 
thorization,but under such provisions, a public 
place does not include a home or other private 
place A public assembly may include a jus¬ 
tice’s court m session and engaged in trying a 
cause,or a parade marching through town i® 
A public barbecue may constitute a public gather- 
ingi4 Under the rule of strict construction, a 


95. Ill—People v Sheldon, 152 NE 
567, 668, 322 Ill 70 

68 C J p 30 note 96 

96. Kan—^Parman v Lemmon, 244 
P 227. 119 Kan 323, 120 Kan 370. 
44 ALR 1500 

68 C J p 30 note 97 

97- Ill —^People V Sheldon. 152 N 
E 567, 322 Ill 70 

98- La—State v Welson, 38 La Ann 
942, 68 AmR 202 

99 La—State v Pye, 72 So 2d 879, 
225 La 365 
68 C J p 30 note 1 
An ordinary jackknife with a 
pointed blade 3%6 inches long was 
not a “dangerous weapon per se“, nor 
was it a “dangerous weapon'* with¬ 
in the concealed weapons statute, in 
the absence of evidence that it was 
used or was carried for use as a 
weapon 

Mich —^People v Vames, 17 N W 2d 
729, 310 Mich 600 

1. La—State v Nelson, 38 La Ann 
912, 68 AmR 202 
68 CJ p 30 note 2 

2 Cal —People v Canales, 65 P 2d 
289. 12 Cal App 2d 216 
68 C J p 30 note 3 

3- Cal—People v Boyd, 178 P 2d 
797. 79 Cal App 2d 90 
68 C J* p 31 note 4 
A 45 caliber Colt Automatic pis¬ 
tol was a “firearm capable of being 
concealed upon the person" within 
statute forbidding persons convict¬ 
ed of felony involving assault and 
like crimes from carrying a “fire¬ 
arm capable of being concealed upon 
the person.*" 


US—U. S V Farwell, DC Alaska. 
76 F Supp. 35 

4. Ill—People V Sheldon, 322 Ill 
70, 152 NB 667 

5. Ky—^Hall v Commonwealth, 215 

SW2d 840, 309 Ky 74—Corpus 
Juris g.uoted m Commonwealth v 
Puckett, 125 SW2d 1011, 1012, 

277 Ky 131 

68 C J p 31 note 7 

Places exempted see infra § 9 

G. Ky—^Hall v Commonwealth, 215 
SW'2d 840, 309 Ky 74—Corpus 

Juris quoted in Commonwealth v 
Puckett, 125 SW2d 1011, 1012. 277 
Ky 131 

N T —^People^ on Complaint of Al- 
tomari, v Evergood, 74 N T S 2d 
12 

Tenn —^Brooks v State, 216 S W 2d 
78*6, 187 Tenn 361, 

'68 C J p 31 note 8. 

7 . NC—State v Bradley. 186 SB 
240, 210 NC 290 

Tex—Johnson v State, Cr , 269 SW 
2d 406—Poston v State, 104 SW 
2d 616, 132 TexCr 317 
68 C J p 31 note 10. 
integral element of offense 
Being oflC the premiises of accused 
; is integral part of offense of carry¬ 
ing concealed weapons 
NC—^State v. Bradley, 186 SB 240, 
210 NC 290 

Possession of gun outside city lim¬ 
its would not be offense against city’s 
ordinances 

Utah—State v Butcher, 279 P 497, 
74 Utah 275 
Place of business 

A statute prohibiting a person 
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from carrying a pistol without a 
license “except in his dwelling house 
or place of business or on other 
land possessed by him" manifests 
the intent that the “place of busi¬ 
ness’* referred to is land, and would 
not apply so as to exempt a taxi¬ 
cab driver who carried a pistol with¬ 
out a license while in his taxicab, 
since the cab would not be the driv¬ 
er’s “place of business" 

DC—U S V Waters, DC, 73 F 
Supp 72, appeal dismissed 69 S Ct 
168, 336 US 869, 93 L Ed 413, 
cause certified 176 P2d 340. 84 
US App DC 127 

8. Va—Zimmerman v Common¬ 
wealth, 138 SE 669, 148 Va 745 

9. Minn—Salisbury v State, 20 N. 
W2d 349, 220 Mmn 617 

68 C J p 31 note 12 
State iustitutiou 

Statute making It a felony for 
any person to take into any state 
mstitution or grounds any firearms 
without consent of board of control 
was enacted for purpose of prevent¬ 
ing the smuggling of firearms and 
explosives into state institutions 
Mmn—Salisbury v State, supra 

10. Mmn —Salisbury v. State, su¬ 
pra. 

11 NT—People v Kee, 28 NTCr. 
46—People v Stramendino, 28 N.Y. 
Cr 43 

12 Tex—Summerlin v State, 3 Tex» 
App 444 

13. Puerto Rico—^People v Clivillev 
22 Puerto Rico 114 

14. Ga—Wynne v. State, 61 S.E, 636, 
123 Ga 666. 
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Statute making it an offense to carry a weapon 
'"to” a public gathering is not violated by one who 
lawfully or unlawfully, innocently or designedly 
comes into the possession of a weapon after reach¬ 
ing the place of the gathering and mingling with 
the persons there assembled, and m view of this 
fact, and of the fact that the law seeks to pro¬ 
tect the gathering itself rather than the precise 
spot at which the services or proceedings for which 
It has assembled may be conducted, it has been 
held that where the people composing the gather¬ 
ing have dispersed themselves about the grounds 
during an intermission or a mere temporary ces¬ 
sation of the proceedings, a person violates the 
statute by carrying a weapon so near the place 
where the proceedings are conducted that he will 
come into contact with a considerable number of 
the persons constituting the assemblage^® 

In order to constitute the offense, there must be 
people assembled at a gathenng of the kind contem¬ 
plated by the statutes,and the weapon must be 
carried at the time^® and placed® of the gathering, 
and if so carried, it is immatenal that the place 
of the assembly or gathering was on premises 
owned or controlled by the accused himself 20 It 
has been held, however, that a statute penalizing 
any person who, while having or canying a weap¬ 
on, goes into a gathering or place where people 
are assembled, contemplates no special emphasis 
on the words '^goes into” or similar words,^^ and 
that it is a violation of the statute to have or car¬ 
ry a prohibited weapon at and in such gathering 
or place 22 

§ 8. - Manner of Carrying, Concealing, or 

Possessing 

a In general 

15. Ga,—Modesette v State, 41 S E 
992, 115 Ga 682 

IC. Ga—Culberson v. State, 47 SE 
175, 119 Ga 806. 

68 C J p 32 note 19 

17. Tex —Cass els v State, 1 S W 2d 
644. 108 Tex Cr 477. 

18. Tex—Cassela v. State, supra. 

19. Mo—State V. Loabmann, 68 S 
W2d 309 

Tex—Cassels v State, 1 S'W2d 644, 

108 TexCr 477 

20. Tex—Cassels v. State, supra. 

68 C J p 32 note 23 

21. Tex—Cassels v State, supra. 

23. Tex—Cassels v. State, supra. 

68 C J p 32 note 25 

23 Cal—^Bx parte Bergren, 214 P 
521, 61 Cal App 226 
68 C J p 32 notes 26, 27. 

24, Cal—^Ex parte Bergen, supra. 


WEAPONS §§ 7-8 

b On the person 

c. On or about the person 

d. In a vehicle 

e. Carrying concealed 

a. In General 

The word “carry^' in statutes denouncing the carry¬ 
ing of weapons may mean to convey or transport, and 
It imports the idea of having the weapon on or about 
the person, and not necessarily the idea of locomotion. 

The word “carry” in ordinary usage means to 
convey or transport, and this also may be its mean¬ 
ing in statutes denouncing the carrying of weap¬ 
ons 23 The “carrying” of a weapon suggests the 
thought of going armed^^ and of having the 
weapon readily accessible and available for use 25 
The word “carry” within the purview of such stat¬ 
utes usually means simply to bear,26 or to have 
on or about the person,27 and does not necessarily 
import the idea of locomotion 28 The offense of 
carrying weapons without a license, however, may 
well be deemed to require at least an intention 
to convey the weapon from one place to another 29 
and "about In statutes penalizing the 
carrying of weapons on the person, “on” has its 
ordinary everyday meaning of being connected^® 
or m contact with,2t or attached to 22 The word 
“on” signifies closer contact than the word 
“about,”23 and is not to be construed in the sense of 
“adjacent ”2^ 

The word “about” is a comprehensive term 
having a broader meaning than “on”25 and including 
everything that is included in the latter word 26 
In statutes interdicting the carrying of weapons 
about the person, the term “about,” although some¬ 
times given a meaning synonymous or nearly synon¬ 
ymous with that of “on,”37 jg also defined as mean¬ 
ing near, 38 near-by, 29 close at hand,or in close 

33 . Pa—Commonwealth v Lanzetti, 
97 PaSuper 126 

34. Pa—Commonwealth v Lanzetti, 
supra 

36. Ala—Ladd v State, 9 So 401, 
92 Ala 58 
68 C J p 32 note 43 

36. Mo—-State v Scanlan, 273 SW 
1062, 308 Mo 683 

37- La—State v. Brunson, 111 So 
321, 162 La 902 
68 C J p 33 note 45 

33 DC —Brown v XT S , B8 App 
DC 311, 30 P2d 474 
NC—'State v McManus, 89 N C 565. 

39- Tex—^Welch v State, 262 S W. 

485, 97 TexCr 617. 

68 C J p 33 note 47 

40. Ohio—Schraeder v State, 162 
NE 647, 28 Ohio App 248. 


Mich—People v Williamson, 166 N 
W 917, 200 Mich 342 

25. Miss —Clark v City of Jackson, 
124 So 807, 165 Miss 668 

as. Pa—Commonwealth. V Festa, 40 
A 2d 112, 156 PaSuper 329 

68 CJ p 32 note 31 

27. Ala —Thomas v State, 64 So 
192, 9 Ala App 67 

Tex—State v Carter, 36 Tex 89 

28. Pa—Commoawealth V Festa, 40 
A 2d 112, 156 PaSuper. 329 

68 CJ p 32 note 33 

29. Ga —Barnes t State, 97 S E 
410, 23 GaApp 6 

68 C J p 32 note 34 

30. Ohio —Schraeder v State, 162 
NE 647, 28 Ohio App 248 

31. Pa—Commonwealth v Lanzetti, 
97 Pa Super 126 

32. Ohio —'Schraeder v State, 162 N 
E 647, 28 Ohio App 248 
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proximity^i so as to be readily^^ ©j- conveniently^^ 
accessible^^ or within easy,45 immediate,physi¬ 
cals*^ reaches or convenients^ control®® without ma- 
tenally®^ altering one’s position ®2 

Manner of possessing. In order to establish the 
unlawful possession of a weapon, actual physical 
hold thereof is not necessary,®^ constructive pos¬ 
session may be sufficient It has been suggest¬ 
ed, however, that statutes penalizing the possession 
of weapons should not be construed to mean such 
a theoretical and technical possession as would fol¬ 
low from the legal ownership of a weapon in a col¬ 
lection of curious and interesting objects®® It is 
not a violation of a statute prohibiting the manual 
possession of a weapon to have it in a dashboard 
compartment of a moving automobile ®® 

b. On the Person 

On© IS said to have a weapon on his person when it 
fs either in contact with his person or is carried in his 
clothing. 

In common parlance,®*^ and hence within the 
meaning of statutes prohibiting the carr 3 nng of 
weapons ''on” the person, as distinguished from 
statutes using the words "on or about” the person, 
when It IS said that some one has an article such 
as a weapon on his person, it means that it is ei¬ 
ther m contact with his person or is carried m his 
clothing,®® including a garment such as a coat 


which IS being carried on the arm ®^ Consequent¬ 
ly, a weapon lying in a vehicle, for example, under 
one of the seats, is not being earned on the per¬ 
son of any of the passengers, not even those who 
are occupying the seat under which the weapon 
has been placed ®® 

c. On or About the Person 

(1) In general 

(2) In vehicles 

(1) In General 

A weapon is carried “on op about the person” In 
Violation of statute when it is carried in such proximity 
to the person as to be convenient of access and within 
immediate physical reach, as where it is in the hand, or 
in clothing worn or earned by the accused. 

The words “on or about the person” in a statute 
prohibiting the carrying of concealed weapons 
mean carrying on the person, or m such proximity 
to the person, as to be convenient of access and 
within immediate physical reach A weapon is 
earned “about,” or “on or about” the person, when 
it IS in the accused’s hand,®2 or is m clothing worn 
by the accused,®® or in clothing, for example a 
coat, which he may be carrying on his arm ®4 

In receptacles carried. A weapon is generally 
held to be earned on or about the person when it 
is in a receptacle attached to, or carried by, the 
accused as he moves,®® such as a basket,®® or when 


Tex—Welch v State. 262 SW 485, 
97 TexCr 617 

41 DC —Brown v XT S, 68 App 

DC 311, 30 F2d 474 

68 CJ p 33 note 49 

42 Ill —People v NTiemoth, 152 N 
B 537, 322 Ill 61 

Va —Sutherland v Commonwealth, 

65 SE 16, 109 Va 834, 133 Am 
SR 949. 23 LRA.NS, 172 

43. DC—Brown v U S. 68 App 

DC 311, 30 P2d 474 

68 G J p 33 note 61 

44. Ala—Cunning'ham v State, 76 
Ala. 88 

Ky—Turley v Commonwealth, 209 
S W2d 843, 307 Ky 89 

45. DC—Brown v U S» 68 App 

DC 311, 30 P2d 474 

68 C J p 33 note 53 

46 'Ohio—'Porello v State, 168 N 
E 136, 121 Ohio St 280 

47. 'Ohio —Porello v State, supra 

■48. Mo—State v Conley, 217 SW 
29, 280 Mo 21 

Ohio—'SchiTaeder v State, 162 NE 
6477, 28 App 24S 

•49. Ky—Turley v. Commonwealth, 
209 «W2d 843, 307 Ky. 89. 

48 O.iT. IP 33 note 67. 


50. Ill—^People V Kiemoth, 152 N 
E 537, 322 Ill 61 

68 C J p 33 note 58 

51. Tex—Welch v State, 263 SW 
48'5. 97 TexCr 617 

52. Ill—IVelch V State, supra, 
People V Wiemoth, 152 NB 537, 
322 Ill 61 

68 C J p 32 note 60 

53. K Y —People ex rel Darling* v 
Warden of City Prison, 139 NTS 
277, 154 App Dlv 413 

People V Bellucci, 240 NTS 
669, 136 Misc 174 
People, on Complaant of Alto- 
marl, V !Efverg*ood, 74 NTS 2d 12 

Momentary possession see supra § 5 

54. NY—People ex rel Darlingr v 
Warden of City Pnison, 139 NYS 
277, 154 AppDiv 413 

People V Bellucci, 240 NYS 
669, 136 Misc 174 
People, on Complaint of Alto- 
man, V Evergrood, 74 NTS 2d 12 

55. NY—People v Persce, 97 NE 
877, 204 NY 397 

68 C J p 36 note 26 

56. Fla.—^Watson v- Stone, 4 So 2d 
700, 148 Fla 516 

57- Pa—Commonwealth v Lanzetti, 
97 Pa Super 12'6 

58. Pa—Commonwealth v. Lianzettl, 
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supra.—Commonwealth v Bruno, 
82 Pa Super 388 

69. Fa—Commonwealth v Lanzetti, 
97 Pa Super 126 

60. Pa—Commonwealth v Lanzetti, 
supra. 

61. Ill—People V Liss, 94 NE2d 
320, 406 Ill 419—People v Nie- 
moth, 162 NE 637, 322 Ill 51 

Ky—^Williams v Commonwealth, 261 
SW2d 807—Hampton v Common¬ 
wealth, 78 SW2d 748, 267 Ky 626 
—Commonwealth v Nunnelley, 66 
S W2d 689, 247 Ky 109 

Ohio—Porello v State. 168 NE 136. 
121 Ohio St 280 

Okl—^Dillon V. City of Tulsa, Cr, 
273 P 2d 146 

62. Tex—Prewitt v State, 92 SW 
800, 49 TexCr 323 

63. Neb—^Phillips V State, 49 NW 
2d '698, 164 Neb 790—Bright v 
State, 252 NW. 386, 126 Neb 817 

68 O J p 33 note 67. 

64. Ala—^DifCey v State, 6 So 676, 
86 Ala. 66. 

65. WVa—State v Blazovitch, 107 
SE 291, 88 WVa 612 

68 C J p '33 note 70. 

66. WVa—JState v Blazovitch, su¬ 
pra 

68 C J p 33 note 7L 
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the weapon is in a small bag or satchel,®^ 
valise,®^ hand bag,®^ sack,'^^ bundle,or knap- 
sack^s carried in the hand'^3 or on the arm,74 or 
a sack carried under the arm,75 or a container sus¬ 
pended from the shoulder,76 as well as a scabbard 
hung to the saddle 77 it has been held to the 
contrary, however, where a weapon was in a 
satchel7S or suitcase,79 or in saddlebags.®® In any 
event, a weapon carried in a receptacle must be 
concealed if the statute so requires 

(2) In Vehicles 

As a general rule, carrying a weapon in a vehicle in 
which the accused is riding is within the statutory pro¬ 
hibition against carrying a weapon on or about the per¬ 
son, provided the weapon is owned by accused, or is to 
some extent within his possession or control. 

According to some authonties, when a weapon 
is merely in a vehicle in which the accused is nd- 
ing, and is not attached to his person, it cannot 
be said to be earned on or about the person,®2 
but in other cases the court refused to recognize this 
rule where the weapon was on®^ or under®4 the 
seat of the vehicle, or was accessible, even though 


not on or under the seat.®® 

In motor vehicles The advent of the automobile 
has had some influence in connection with the rules 
as to the carrying of weapons in vehicles, it being 
quite generally held that a weapon is carried on 
or about the person when it is in a motor vehicle 
in which the accused is riding,®® provided that the 
weapon is owned by him, or is to some extent with¬ 
in his possession or control ®7 This rule, although 
not without occasional dissent, is appropriately 
applied where a weapon is on,®® under®® or behind®® 
the seat or cushion, or is between the seat and the 
cushion,or is on the floor, or in a pocket®® 
of the door,® 4 or even in a receptacle on the run¬ 
ning board ®® 

In some jurisdictions, however, or under cer¬ 
tain circumstances, a different rule prevails, it 
having been held that a weapon was not earned on 
or about the person when it was under the seat®® 
or on the floor of an automobile,®7 or in a pocket of 
the door,®® or m a dashboard compartment ®® 
Where the statute requires concealment as an 
element of the offense, it is no offense to carry 


67. WVa.—State v Blazovitch, su¬ 
pra, 

68 CJ P 33 note 72 

68. Tenn—Corpus Otirls iiuoted in. 
Trousdale v State, 76 S W 2d 616, 
647, 168 Tenn 210 

WVa—State v Blazovitch, 107 S 
E 291, 88 WVa. 612 

69 Ga—Willis V State, 32 SE 155, 
105 Ga 633 

■yy-Va—State v Blazovitch, 107 SE 
291, 88 WVa. 612 

70- Tenn—Robinson v State, 3 
Tenn Gas 59 

71- Ga.—Edwards v State, 64 S E 
809, 126 Ga 8'9 

72. La—State v Jones, 121 So 300, 
168 La 55 

73. WVa—State v Blazovitch, 107 
SB 291, 88 WVa 612 

68 C J p 33 note 78 

74 Ala—EifCey v State, 5 So 676, 
86 Ala 66 

NC—State v McManus, 89 N C 655 

75- Ga—^Warren v. State, 64 S E 
111, 6 GaApp 18 

76. La—State v Jones, 121 So 300, 
168 La 55 

68 CJ p 33 note 81. 

77. Tenn—Barton v State, 7 Baxt 
105 

78. S C.—State v Weston, 94 S E 
871, 108 SC 383 

79. SC —State v Weston, supra 

80. Va—Sutherland v. Common¬ 
wealth, 65 SE 16, 109 Va 834, 
132 AmSR 949, 23 LRA.,NS. 
172 

^8 O J p 34 note 85. 


81 Ga—Sullivan v State, 65 SB 
354, 6 GaApp 533 

68 C J p 34 note 86 

Concealment as essential element 
g-enerally see supra § 4. 

82. Tex—Hardy v State, 40 SW 
299, 37 TexCr 611 

68 CJ p 34 note 87. 

83 Tex—Garrett v. State, Cr, 26 
SW 285 

84 Tex—^Emerson v State, 190 S 
W 485, 80 TexCr 354 

68 C J p 34 note 89 

85 Tex—De Pnend v State, 153 
S W 881, 69 TexCr 329 

86 Okl —Corpus 8tirls quoted In 
Dillon V City of Tulsa Cr, 273 
P 2d 145, 149 

68 CJ p 34 note 91 

87 Tex—^Williams v State, 271 S 
W 617, 99 TexCr 586 

68 C J p 34 note 92 

88. DC—Brown v TJ S, 30 P 2d 
474, 6’8 AppDC 311 

68 C J p 34 note 94 

89. Neb—Phillips v State, 49 NW 
2d 698, 154 Neb 790 

NJ—State V Rabatin, 95 A.2d 431, 
25NJ'Super 24 

Tex—Wagner v Stata 188 SW 
1001, 80 TexCr 66 

90. Ky —^Hampton v Common¬ 

wealth, 78 SW2d 748, 257 Ky. 
626 

68 C J p 34 note 96 

91. Tex—^PauUt v State, 261 SW. 
779. 97 TexCr. 416 

92. Tex.—Welch v. State, 262 SW 
485, 97 TexCr 619 

68 CJ p 34 note 98 
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93. Mo—State v Hogan, 273 SW 
1060 

68 C J p 34 note 99 

94. Tex—Spears v State, 17 S W. 
2d 809, 112 TexCr 606 

68 C J p 34 note 1. 

95- Tex—^Armstrong v State, 265 
S W 701, 98 TexCr 335 

96. Fla—Corpus Juris cited in Wat¬ 
son v Stone, 4 So 2d 700, 702, 148 
Fla 516 

Ill—People V Liss, 94 NB2d 320, 
406 Ill 419 
68 C J p 36 note 3 

97. Fla— Corpus Jons cited In Wat¬ 
son V Stone, 4 So 2d 700, 702, 148 
Fla 516 

68 CJ p 35 note 4 

98. Fla—Corpus Juris cited In Wat¬ 
son V Stone. 4 So 2d 700, 702. 148 
Fla 516 

68 C J p 35 note 5 

99 Ky—^Elza V Commonwealth, 269 
S W 2d 275—Williams v Common¬ 
wealth, 261 SW 2d 807 

Shocked compartment 
Ky—Turley v Commonwealth, 20J 
S W 2d 843, 307 Ky 89 

Carried <*around” 

When a pistol was In the dasl 
drawer of an automobile being dnv 
en by motorist he did not "carr 
it around with him,'* within statut 
making it unlawful to carry aroun 
a pistol without a license 
Fla—Watson v Stone, 4 So 2d 70' 

1 148 Fla 516. 
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a weapon in a veliicle i£ the weapon is not con¬ 
cealed 1 

d. In a Vehicle 

Under a statute rendering it an offense to carry an 
unlicensed firearm in a motor vehicle, the presence of a 
firearm in the vehicle while accused was inside consti¬ 
tutes a Violation, without regard to his moving of the car 

Where the offense denounced by the statute is 
the carrying of an unlicensed firearm in a mo¬ 
tor vehicle, the presence of the firearm in the 
vehicle while accused was inside constitutes a vio¬ 
lation, and It IS not necessary to show that accused 
moved the car, with the firearm inside, from one 
place to another ^ The automobile need not be 
physically operated by the person charged with 
carr 3 ang the weapon therein ^ An automobile 
is a vehicle within the contemplation of a statute 
prohibiting the carrying of a weapon concealed in 
a vehicle,** 

e. Carrying Concealed 

Under statutes directed against the carrying of con¬ 
cealed weapons, “conceal" means to hide, secrete, screen, 
or cover, and concealment does not necessarily presup¬ 
pose complete invisibility. 

Within the purport of statutes directed against 
the carrying of concealed weapons, “conceal” has 
its common, ordinary, and well understood sig¬ 
nification, meaning to hide, secrete, screen, or cov¬ 
er ^ Concealment does not necessarily presup¬ 
pose complete invisibility® Conversely, the fact 
that a weapon is not concealed does not necessarily 
mean that it is completely visible, for ordinarily a 
weapon carried m the hand is not unlawfully con¬ 
cealed,*^ and yet whenever a weapon is carried on 
the person, some part of the weapon is unavoidably 
hidden from view ® 


What constitutes concealment. If a weapon is 
hidden from ordinary observation, it is concealed ® 
Stated more fully, the test is whether or not the 
weapon is hidden from general view,^® or from the 
ordinary observation^^ of persons who are in full 
view of accused and near enough to see the weap¬ 
on if it were not concealed,^^ and who come into 
contact with accused in the usual associations of 
lifers The test is not whether the weapon is in¬ 
visible to one having only a partial view of the 
accused's person 

Partial concealment of a weapon, even though 
prohibited by some statutes,^® is not an offense 
under others,unless carried in such a manner 
that it cannot be easily recognized as a weapon 1*^ 

If the surface of a weapon is covered, the mere 
fact that its outlines are distinguishable, and that 
the object is recognizable as a weapon, will not pre¬ 
vent It from being unlawfully concealed 

§ 9. - Persons, Places, and Occasions 

Exempted or Privileged 

a In general 

b Peace officers and persons aiding them 
c. Travelers 

d Persons fearing attack 
e Postmasters and mail earners 
f Soldiers 
g Common carriers 

h. One's own premises or place of busi¬ 
ness 

a. In General 

Statutes denouncing offenses relating to the carrying 
or possession of weapons are applicable to all persons, 
places, and occasions provided the circumstances of the 


1 . Cal—^People v Commons, 148 P 
2d 724, 64 Cal App 2d Supp 925 

68 C J p 35 note 6 

Concealment as essential element 
generally see supra § 4 

2. Cal —People v Smith, 1'64 P 2d 
857, 72 Cal App 2d Supp 875 

Pa—Commonwealth v Festa, 40 A 
2d 112, 156 Pa Super 329 

3. Iowa—State v Thomason, 276 N 
W 619, 224 Iowa 499 

4- Cal—People v Smith, 164 P 2d 
867, 72 Cal App 2d Supp 875 

5. Ky —^Avery v. Commonwealth, 3 
'SW2d 624, 223 Ky 248 

68 CJ p 35 note 8 

6. Ill —People V Euctice, 20 N E 2d 
83. 371 Ill 159 

N J —State V Rabatin, 96 A 2d 431, 
25 NJ Super 24 I 

6 8 C J p 3 5 note 9« I 


7. Ga—Johnson v State, 165 SE 
317, 45 GaApp 603 

Ind—Ridenour v State, 66 Ind 411, 
412 

8 Ga—Stockdale v State, 32 Ga 
225 

NC—State v Roten, 86 NC 701 

9. Ky —^Prince v Commonwealth, 
277 SW2d 470—Harms v Com¬ 
monwealth, 219 SW2d 8, 309 Ky 
772—Hall V Commonwealth, 216 
S W2d 840, 309 Ky 74 

Intent to conceal see supra { 5 

10. Ark—Carr V State, 34 Ark 448, 
450, 36 AmR 15 

68 C J p 35 note 14 

11. Ill—People V Euctice, 20 NE 
2d 83, 371 Ill 159 

Ky—Prince v Commonwealth, 277 
S W2d 470 

N J —State V Rabatin, 95 A2d 431, 
25 N J Super 24 

NT.C— Corpus Juris cited In State v 
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Williamson, 78 S E 2d 763, 765, 238 
NC 652 

68 C J p 35 note 15 

12. Ala—Street v State, 67 Ala 87 
N C —Corpus Juris cited iu State v 

Williamson, 78 S B 2d 763, 765, 238 
NC 662 

13. Ky —Prince v Commonwealth, 
277 S W2d 470 

67 C J p 35 note 17 

14. Ky—^Williams v Common¬ 

wealth, 37 SW 680, 18 KyL. 663 

67 C J p 35 note 18 

15. Miss —Martin v State, 47 So 
426, 93 Miss 764 

68 C J p 36 note 19 

18 Ky—^Daniel v Commonwealth, 6 
KyOp 32 
68 C J p 36 note 20 

17. Ga—^Killet v. State, 32 Ga 292. 

18. Ky —Robinson v Common¬ 

wealth, 268 SW 840, 207 Ky. 63. 

68 C J p 36 note 22. 
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case are not embraced within an exception found In the 
statute. 

Statutes creating offenses relating to the carry¬ 
ing or possession of weapons are applicable to all 
persons, places, and occasions provided the circum¬ 
stances of the case are not embraced within an ex¬ 
ception found in the statute Since courts have 
nothing to do with the wisdom and policy of the 
legislature as set forth in its enactments, they will 
not introduce exceptions or extend by construction 
those specifically mentioned 20 However, under the 
rules governing the construction of penal statutes, 
provisions setting up an exemption should be liberal¬ 
ly construed 21 In any event, the law has no force 
or effect as against persons included within an ex¬ 
ception in the statute,22 although of course the ex¬ 
ceptions cannot be used as a cloak for violating the 
statute 23 Persons protected by an exception do not 
lose such protection merely because they may use 
the weapon unlawfully 24 

Engagement in federal service does not alone con¬ 
fer any immunity from the operation of state laws 
regulating the carrying of weapons.25 

b. Peace Officers and Persons Aiding Them 

(1) In general 

(2) Discharge of official duty 

(3) Valid appointment or authorization 

(4) Territorial jurisdiction 

(1) In General 

Officers and persons aiding them, if excepted by the 
statute, are not subject to provisions prohibiting the 
carrying or possession of weapons. 

As a general rule, officers and persons aiding 
them, unless excepted by the statute, are subject 
like other persons to statutes prohibiting the carry¬ 
ing or possession of weapons.26 The exception must 


be found in the statute itself, and cannot be ira* 
ported from the common law in derogation of the 
statute 27 Thus, in the absence of an exception in 
the statute, a prohibition against the carrying of 
concealed weapons applies to peace officers22 as well 
as to persons summoned to their aid 23 

Scope of exceptions. Under some provisions, 
peace officers are generally excepted from the opera¬ 
tion of statutes prohibiting the carrying or posses¬ 
sion of weapons ,20 and such a general exception ex¬ 
tends to conservators of the peace ,21 and likewise 
to persons summoned to an officer's aid 22 When, 
however, the statute specifically names the persons 
excepted, the exception includes only those persons, 
or others of the same class or status, named in that 
statute,23 and if the statute itself purports to ex¬ 
cept other persons in addition to the class or classes 
of persons definitely named, the identity of the 
others is to be ascertained with reference to the 
identity of those named 24 Under statutes excepting 
certain peace officers and others such as civil of¬ 
ficers, ministerial officers, or officers charged with 
the execution of the state laws, “ministerial of¬ 
ficer" has been held to include a game warden25 or 
a special bailiff appointed by a sheriff to execute 
a warrant of arrest,26 and a town sergeant may be 
an officer charged with the execution of state laws.27 

Special officers and appointees. An exception ia 
frequently made m order to permit the carrying 
of weapons by persons deputized, appointed, or em¬ 
ployed for a special purpose, such as the execution 
of process or the maintenance of the peace, and like¬ 
wise by persons aiding or summoned to aid an offi¬ 
cer in the discharge of his duties 23 Persons thus 
specially appointed or summoned, however, are not 
entitled to the benefit of the exception unless they 
are acting lawfully33 and in good faith40 during the 


19. Tex—Lewis v State, 2 TexApp 
26 

68 C J p 36 note 28 

Burden of proving privilege see In¬ 
fra § 13 

no. Ark—Brown v State, 252 SW 
18, 159 Ark 498, 31 ALR 1126 

68 CJ p 3'6 note 30 

21. Wev—^Ex parte Davis, 110 P 
1131. 33 Nev 309 

22. Nev—^Ex parte Davis, supra 

23. Tex —Grant v State, 13 S W 2d 
889. 112 TexCr 129 

68 C J p 36 note 35 

24- Puerto Rico —People v. Segarra, 
36 Puerto Rico 103 

68 C J p 36 note 36 

25 Ark—Hathcote v. State, 17 S 
W 721, 65 Ark 181 

26. Va.—Hall v Commonwealth, 130 
SE 416, 143 Va 554. 

■68 C J. p 37 note 39. 


27. Mo—State v. Julian, 25 Mo App 
133 

28. Ala.—Johnson v State, 75 So 
278, 16 Ala App 72. 

68 C J p 37 note 41 

29 Mo —State v Julian, 25 Mo App 

133 

Tex—Polke v State, 118 SW2d 793, 

134 TexCr 496 

30. Tex—^Franklin v State, 183 S 
W2d 573, 147 TexCr >636 

31 Tex—Patton v State, 86 SW 
2d 774, 129 TexCr 269 
68 C J p 37 note 43 

32. Tex—O'Conner v. State, 40 Tex 
27. 

33. Anz—^Bx parte Abbey, 237 P 
179, 28 Anz 383 

, 68 C J. p 37 note 45 
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34 . Tex—Lattimore v State, 145 S 
W 688, 65 TexCr 490 

68 CJ p 37 note 46 

35. Ky—Wallace v Commonwealth, 
246 SW 466, 197 Ky 233 

36 Ky —Wells v Commonwealth, 
254 SW 743. 200 Ky 241 

37. WVa—Town of Lester v Trail, 
101 SE 732, 85 WVa. 386 

68 C J p 37 note 50 

38. Miss—Simmons v State, 12 So 
2d 13-9, 194 Miss 398 

39. Ark—^Alliison v State, 25'6 S W. 
42, 161 Ark 304 

68 CJ p 37 note 63 

40 Ky —Wells v Commonwealtli, 
I 264 SW 743, 200 Ky. 241. 

I 68 C.J p 37 note 54. 
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limited time^^ and for the particular purpose's for 
which they have been appointed or summoned 
Nevertheless, the cessation of the occasion or attain¬ 
ment of the purpose for which a person was aiding 
an officer does not immediately terminate the right 
to carry a weapon ^3 A reasonable time for such 
person to return home with the weapon should be 
allowed 

(2) Discharge of Official Duty 

An officer is exempt from statutes prohibiting the 
carrying or possession of weapons only when he is en¬ 
gaged m the discharge of his official duty. 

For an officer to be exempt from statutes pro¬ 
hibiting the carrying or possession of weapons, he 
must be engaged in the discharge of his official 
duty 45 The duty in question may be either gen- 
eral4® or specific 47 The statute may be so phrased 
or construed as to require some officers, but not 
others, to be acting in the discharge of their duties 
when carrying weapons 48 An officer who is en¬ 
titled to carry a weapon in the performance of his 
duties, and who complies in other respects with the 
statutory requirements, has a right to carry the 
weapon in going to,49 and returning from,50 the 
place of such performance. 

(3) Valid Appointment or Authorization 

In order for an officer to be immune from a statute 
prohibiting the carrying or possession of a weapon, his 
appointment must be valid and in accordance with the 
statutory formalities, but a person who carries a weapon 


under the erroneous belief that he Is a legally consti¬ 
tuted officer IS not guilty of any offense, provided his mis¬ 
take IS one of fact and is entertained in good faith 

In order to bring a person as an officer within 
immunity from the statute relating to the carrying 
or possession of weapons, his appointment must be 
valid and subsisting and in compliance with the 
statutory formalities The appointment is some¬ 
times explicitly required to be made pursuant to the 
statutes 52 In the absence, however, of such an 
explicit requirement, it has been held that a person 
who carries a weapon under the erroneous belief 
that he is a legally constituted officer is not guilty of 
any offense ,53 but the belief, although erroneous, 
must be a reasonable54 or honest®® belief entertained 
in good faith 56 This class of cases is supported on 
the ground that the alleged officer acted under a 
mistake of fact,57 and committed no offense because 
he had no intention of violating the law 58 Conse¬ 
quently, he will not be protected if his mistake was 
one of law,59 or if he knew or should have known 
that he was acting without legal authority 5^ 

Person aiding officer. It has been held that if 
one who purports to be an officer has not been duly 
authorized or appointed, a person aiding him can¬ 
not claim exemption from statutes forbidding the 
carrying of weapons.®^ 

(4) Territorial Jurisdiction 

An officer is entitled to carry a weapon outside of 
his immediate territorial Jurisdiction only when he is 
performing some official duty authorized by law. 


41. Tex —Robison v State, 280 S 
W 776, 103 TexCr 141 
68 C J p 37 note 55 

42 Tex —^Baker v State, 108 S W 
€84, 53 TexCr 29 

68 C J p 38 note 56 

43 Tenn—Brewer v State, 6 Baxt 
446 

44. Tenn—Brewer v. State, supra 
68 C J p 38 note 58 

45. Ariz—Strickland v State, 294 
P 617, 37 Anz 368—^In re Abbey, 
237 P 179, 28 Ariz 383 

Tex—Franklin v State, 183 S W 2d 
673, 147 TexCr '636 
68 C J p 38 note 59 

46. Ky —^Voils V Commonwealtli, 14 
S W2d 381, 228 Ky 149 

68 C J p 38 note 60 

47. Tenn —Gayle v. State, 4 Lea 
466 

68 C J p 38 note 61 
SearcbULgr for cruninals 

In prosecution of deputy gajne 
warden for carrying pistol and black¬ 
jack, the fact that warden was en 
route to farm to make investigation 
for purpose of ascertaining whether 
offense of keeping foxes captive had 
been committed did not bring warden 
within statutory exemption applica¬ 


ble to any officer while ''searching 
for cnminalis/* where warden had 
no criminal warrant in his posses¬ 
sion at the time 

Tenn—Jackson v States 101 SW2d 
477. 171 Tenn 185 

48 Va—^Withers v Commonwealth, 
65 SE 16, 109 Va 837 
68 C J p 39 note 62 
49. Ky—^Wallace v. Commonwealth, 
246 SW 466. 197 Ky 233 
50 Ky—^Wallace v Commonwealth, 
supra. 

68 C J p 39 note 64. 

51. Ky—^Wells v Commonwealth, 
243 SW 1032, 196 Ky 764 

68 C J p 39 note 66 
Written instxrunent of appointment 
I A special deputy sheriff, who had 
no written instiument of appoint¬ 
ment designating hi® duties or au¬ 
thority, -was not a “duly appointed 
peace officer,” and hence was punish¬ 
able for possessing loaded firearm 
which might be concealed on his 
person, without a license 
N Y —^People v Terwilliger, 14 N 
YS2d 267, 172 Misc 70 

52. Tex —Stephenson y State, 249 S 
W 492, 93 Tex Cr 678. 

68 C J p 39 note 66 


53. Tex—Franklin v State, 183 S. 
W2d 573, 147 TexCr 636 

68 C J p 39 note 67 

54. Tex—^Barnett v. State, 229 SW 
519, 89 TexCr 45 

68 C J p 39 note 68 

55. Tex—Blair v. State, 9 SW 890, 
26 TexApp 387 

Franklin v State, 183 S W 2d 573, 
147 TexCr 636 

56. Tex—Baker v. State, 108 S W. 
684, 53 TexCr 27. 

68 C J p 39 note 70. 

57. Tex—Jones v State, 238 SW 
661, 662, 91 TexCr 240 

68 C J p 39 note 71 

58. Tex—Barnett v. State, 229 SW 
519, 89 TexCr 45 

68 CJ p 39 note 72 

69 Tex—Ransom v State, 165 S W 
932, 73 Tex Cr 442 

68 G J p 39 note 73. 

60 , Tex—Patton v State, 135 SW 
666, 61 TexCr 352 
68 CJ p 40 note 74 

GL Mo.—State v. Julian, 25 MoApp 
133 
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Under some statutes it has been held that an of¬ 
ficer, although he may lawfully have or carry a 
weapon within his territorial jurisdiction whether or 
not on official business, is entitled to carry a weap¬ 
on outside of his immediate jurisdiction only when 
he IS performing some official duty authorized by 
law So, also, a person aiding an officer acting 
outside of his territorial jurisdiction cannot claim 
exemption from statutes forbidding the carrying of 
weapons 

c. Travelers 

(1) In general 

(2) Meaning and construction of exemp¬ 

tion 

(3) Commencement and termination of 

journey 

(1) In General 

Under some statutes, persons traveling or on a Jour¬ 
ney are excepted from prohibitions against the carrying 
of weapons. 

Where so provided by the statute, persons travel¬ 
ing or on a journey are excepted from prohibitions 
against the carrying of weapons The purpose of 
the exception is to enable travelers to protect them¬ 
selves on the highways^® against such potential or 
unknown dangers^® as are not supposed to exist 
among their own neighbors,®^ and in defining its 
scope, the exception should be as broad as the rea¬ 
son for It,®5 but not broader The evil intended to 
be remedied by the prohibitory statutes is the carry¬ 
ing of weapons on the streets, in society, in the 
community, or among one’s habitual associates 

Manner of carrying weapon If the statute au¬ 
thorizes travelers to carry weapons in a particular 
manner or place, as with their baggage, there must 
be at least substantial compliance with the stat- 
ute,7i as by placing their weapons in the vehicles 


m which they are riding, *^2 a traveler who vio¬ 

lates such a statute by carrying a weapon on his 
person is not protected merely by his status as a 
traveler 

Time of carrying weapon If the statute allows 
travelers to carry weapons only at specified times, 
as at night, a carrying at a different time is unlaw¬ 
ful 74 

Use of weapojt The exception allows the priv¬ 
ileged individual to carry a prohibited weapon ir¬ 
respective of any necessity for its use.75 More¬ 
over, the use of the weapon, even though unlawful, 
does not make him amenable to the statute forbid¬ 
ding the carrying of weapons,7® although the par¬ 
ticular use made of the weapon may become relevant 
on the question of good faith in claiming the ex¬ 
emption,77 and may constitute a violation of some 
other provision of the law 78 

(2) Meaning and Construction of Exemption 

(a) In general 

(b) What constitutes traveling or being 

on a journey 

(a) In General 

The circumstances of each case are controlling In 
determining whether or not a person is a traveler or is 
on a Journey within the meaning of the exemption from 
the statutory prohibition against the carrying or posses¬ 
sion of a weapon. 

In determining whether or not a person is a 
traveler or is on a journey within the meaning of 
the exemption from the statutory prohibition against 
the carrying or possession of a weapon, no unbend¬ 
ing rule can be formulated,79 and much must de¬ 
pend on the circumstances of each case The 
statutes use such words as ‘‘traveler,” “traveling,” 
and “journey” merely in their popular sense,si and 
consequently the meaning of the words is indefi¬ 
nite In view of the uncertainty with respect to 
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the import of statutes exempting travelers,the 
lawmaking body, if it does not see fit to repeal^^ 
this possibly antiquated exemption,should, it has 
been said, define the terms used,^® and not leave 
it to the courts to interpret the statutory language 
in the light of good sense, and with respect to the 
spirit and intent of the statute itself,®*^ thus making 
it difficult to decide what persons are travelers with¬ 
in the contemplation of the law,^® and decisions 
even in the same jurisdiction are not harmonious 

(b) What Constitutes Traveling or Being on 
a Journey 

A person cannot be deemed to be traveling or on a 
Journey, within the meaning of the exception in the stat¬ 
ute prohibiting the carrying of weapons, unless he passes 
beyond the circle of his friends and immediate acquaint¬ 
ances, and IS no longer within the routine of his daily 
business, or his ordinary habits, duties, or pleasures. 

While the lexicographers’ general definition of 
a traveler as one who makes a journey or who goes 
from place to place has been applied in some cases 
in determining a claim to exemption from the 
weapons statute as a traveler,^® it is generally 
agreed that such definition is not to be followed 
in construing the statutory language,because it 
-IS so broad that it would include almost every per¬ 
son who goes from one place to another®^ and con¬ 
sequently would emasculate the salutary legislation 
in question *3 

As a general rule, a person cannot be deemed 


to be traveling or on a journey within the meaning 
of the exception unless he passes beyond the circle 
of his neighbors, friends, and immediate acquaint¬ 
ances,®^ so that he finds himself at a distance from 
his home®® or place of business®® and is no longer 
within the routine of his daily business®'? or his 
ordinary habits, duties,®® or pleasures 9® The rou¬ 
tine of one’s daily business is in most cases a proper 
test.i tut It fails as a test where a person, in the 
ordinary routine of his daily business, passes hur¬ 
riedly along, is not brought into contact with the 
people, and has no general acquaintance among 
them ® 

Distance, time, and mode of conveyance. In order 
to come within the exception, a person need not 
travel any prescribed distance,® or by any particular 
conveyance * Persons going short distances, in 
some cases, ridiculously short distances, may still 
be travelers ® A tendency is apparent, at least in 
a number of the earlier cases,® to hold that a person 
who goes outside of his own county is a traveler 
within the meaning of the exception,? unless the 
distance traveled is comparatively slight® As a 
practical matter m each case, the ultimate question 
is whether or not the person is on a real journey,® 
and the mere fact of crossing the boundary and 
passing back and forth from one county or state 
into another is not decisive.?-® 

The present inclination of the courts is to lengthen 
the requisite distances as a result of improved 
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means of transportation The emphasis thus falls 
more heavily now than formerly on the element of 
time required for the journey 12 it follows that in 
determining whether persons are travelers, it is not 
the distance alone,^3 but the mode of travel,as 
modified by the prevalence of good roads^^ and the 
use of automobiles, 1 ® which is to be taken into ac¬ 
count The fact that a person is unaware of his 
destination does not necessarily prevent him from 
being on a journey within the meaning of the stat¬ 
ute Similarly, the fact that a traveler does not 
go as far as he ongmally intended,^® or that he is 
on his return tnp,l^ does not make him any the 
less a traveler, but this rule, does not entitle a 
traveler, no matter how far he has been,^® to begin 
carrying a prohibited weapon when he is on his re¬ 
turn trip and only a few miles from home 21 

A fugitive from justice is not a person traveling 
so as to be exempt from statutes denouncing the 
carrying of weapons 22 

(3) Commencement and Termination of 
Journey 

The exemption for travelers from the operation of 
statutes prohibiting the carrying of weapons becomes 
operative when a person sets out on a journey, and con¬ 
tinues until the journey terminates. 

The exemption for a traveler, from the application 
of a statute prohibiting the carrying of weapons, 
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becomes operative when a person sets out on a 
journey,23 as when he enters a vehicle^^ or when, 
contemplating a journey,25 he is about to enter the 
conveyance26 or is waiting for its arrival, 2 7 and the 
exemption continues until the journey terminates 28 

Breaking continuity of journey The exemption 
continues as long as the journey is being pursued29 
in good faith 30 The law does not require that a 
person who is otherwise a traveler must proceed 
hurriedly to his destination,3 1 and it would be diffi¬ 
cult to say precisely what delay on the trip would 
deprive him of the exemption while he was still in 
pursuit of his journey 32 A cessation of the journey 
on some legitmate business, incidental to the jour¬ 
ney, does not terminate the protection afforded by 
this exemption 33 a rule to the contrary applies, 
however, where a traveler deflects or turns aside 
from his journey on pleasure®^ or some business or 
pursuit not connected with the journey,® 5 especially 
if he visits saloons and engages m carousing and dis¬ 
turbing the peace 3® 

While stopping in towns, villages, or cities, trav¬ 
elers do not need weapons any more than citizens 
do,37 and consequently should lay them aside®® or 
change the manner of carrying them so as not to 
offend against the statute,®® unless the delay be 
slight, and the journey soon resumed During a 
merely temporary cessation of the journey a trav- 
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eler may carry a weapon with him while he is en¬ 
gaged in procuring a conveyances^ or while engaged 
in, or transacting other legitimate business connected 
with, the prosecution of his journey S2 

After arriving in a city, a traveler should be given 
a reasonable opportunity to dispose of his weapons 
and comply with the law,^3 and if he takes lodging 
in a hotel or elsewhere he may be deemed a traveler 
until he reaches his room,^^ but he has no right to 
carry weapons during the remainder of his stay in 
the city Even though the cessation of the journey 
is only temporary, a traveler is not entitled to carry 
a prohibited weapon while he strolls idly through 
the streets or public places of the community,^® or 
visits places devoted to gamblingor the sale of 
intoxicating liquor,^ 8 and mingles generally with 
the citizens either for business or pleasure.^^ 

Substituting one vehicle or means of conveyance 
for another after the journey has begun,50 as by 
changing from an automobile to a train,51 or from 
a horse to a team and buggy,52 is not such an inter¬ 
ruption of the journey as will deprive the traveler 
of the benefit of the exemption. 

d. persons Fearing Attack 

Under some statutes, persons fearing attack or harm, 
or against whom threats have been made, are specially 
privileged to have or carry the proscribed weapons for 
purposes of defense 

Under some statutes prohibiting the carrying or 
possession of weapons, persons fearing attack or 
harm, or against whom threats have been made, are 
specially privileged to have or carry the proscribed 


weapons for purposes of defense 53 This privilege 
IS restricted by some provisions to persons engaged 
in a lawful business, calling, or employment 54 Un¬ 
der statutes allowing a person who apprehends an 
attack to carry a weapon, it has been held that in 
order to justify him in carrying the weapon, the 
danger must be more than an indefinite or con¬ 
ditional threat, unaccompanied by any act indicating 
a design to execute the threat,55 and that such per¬ 
son have no other means of defending himself, it 
being required, under some statutes, that the danger 
be so imminent and threatening as not to admit of 
the arrest of his adversary on legal process 56 

The apprehension must exist when the person 
arms himself ,5^ and he is not entitled to the privi¬ 
lege if he is himself the aggressor,58 or is in a 
place to which he has no nght to go with a for¬ 
bidden weapon on or about his person,59 or, under 
some circumstances, if he is not engaged in a law¬ 
ful business 56 The privilege ceases when the con¬ 
dition that sanctions the carrying ceases 

Concealed weapons. Under statutes allowing a 
person to carry a concealed weapon when he has 
been threatened with great bodily harm or has good 
grounds to apprehend an attack, the person so carry¬ 
ing a weapon must actually believe, and have good 
grounds for believing, that he is in danger of an 
attack or of great bodily harm52 at the time and 
place when the weapon is earned,53 although ac¬ 
tual danger need not exist provided there are good 
reasons for believing that it does exist 54 The ap¬ 
prehended attack must be from a specific source or 
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person,®^ and does not relate to ordinary perils in¬ 
cident to the discharge of one^s duty Impending 
threats are the only ones which may be considered,®'^ 
and while mere idle rumors are not enough,®^ it is 
sufficient if the threats have been communicated to 
accused,®^ even by a person who did not himself 
hear the threats made These statutes do not au¬ 
thorize one to carry a concealed weapon for pur¬ 
poses of offense 

Weapons of self-defense^ which may be lawfully 
earned under such statutes, have been held not to 
include brass knuckles, slung shots, or weapons of 
hke kind or description ,*’^2 a person who fears 

that he is in danger and who is doing all he rea¬ 
sonably can to prepare himself against attack is 
protected by the statutory privilege, even though a 
firearm earned by him is unloaded*^® and unusable 
at the time.*^^ 

e. Postmasters and Mail Carriers 

Statutes prohibiting the carrying or possession of 
weapons apply to postmasters and mail carriers unless 
excepted by the provisions thereof. 

Statutes prohibiting the carrying or possession of 
weapons apply to postmasters'^® and mail carriers,'^® 
unless excepted by the statutes Within the mean¬ 
ing of statutory exceptions, postmasters may be 
civil officers,*^® but mail carriers are not exempt as 
civil officers of the United States,or as revenue 
officers, or officers of the same or a similar kind as 
revenue officers,®® or as officers charged with the 
execution of the state laws.®^ 

f. Soldiers 

United States soldiers are outside the purview of 
statutes making it unlawful to have or carry weapons, 
provided they are in the active discharge of their duties 

Statutes making it a criminal offense to drill or 
parade with firearms may exempt regularly organ¬ 
ized militia or troops, or other military bodies, with- 
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out becoming vulnerable to criticism as class legisla¬ 
tion ®2 It has been held that United States soldiers, 
although not expressly excepted, are nevertheless 
outside of the purview of statutes making it unlaw¬ 
ful to have or carry weapons, provided they are in 
the active discharge of their duties 

g. Common Carriers 

Under statutes prohibiting the carrying of weapons, 
but exempting therefrom persons engaged in the busi¬ 
ness of common carriers, the exemption is not restricted 
to persons directly engaged in the transportation of 
freight or passengers, but extends to those employed to 
guard the property of carriers 

Within the meaning of a statute making it unlaw¬ 
ful to have, carry, or wear certain weapons con¬ 
cealed on the person, an exemption of persons act¬ 
ing or engaged in the business of common carriers 
means something more than persons engaged in com¬ 
mon carrying,®^ and includes persons acting or en¬ 
gaged in the business of common carriers other than 
the actual transpoitation of freight or passengers,®® 
such as watchmen or others employed in guarding 
the trains, depots, or other property of common car¬ 
riers.®® 

L One's Own Premises ox Place of Business 

(1) In general 

(2) What constitutes one’s own premises 

(3) What constitutes place of business 

(1) In General 

Under some statutes the carrying or possession of a 
forbidden weapon is lawful if at one's home, premises, or 
place of business, and unlawful if off of such property. 

Under some provisions, one’s home or premises 
and place of business are expressly excepted from 
the operation of statutes making it unlawful to carry 
or possess weapons, and, of course, under such stat¬ 
utes the carrying or possession of a forbidden weap¬ 
on IS lawful if at one’s home,8“^ premises,®® or place 
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of business,89 and unlawful if off of one’s premises99 
or place of business,it being immaterial that ac¬ 
cused at the time of the offense was in close prox¬ 
imity thereto This does not mean, however, that 
the exception confers any right to have or carry 
weapons on one’s premises in violation of some 
other provision of the law.^8 

(2) What Constitutes One’s Own Premises 

(a) In general 

(b) Husband and wife; parent and child 

(c) Landlord and tenant; licensees 

(d) Master and servant 

(a) In General 

A person is at his home or on his own premises, so as 
to be exempt from a statutory prohibition against the 
carrying or possession of weapons, if he lives on the 
premises and has exclusive possession, without respect 
to whether he has legal title thereto. 

As used in statutes allowing the carrying or pos¬ 
session of weapons when on one’s own premises, 
the word ^'premises” is synonymous with land 
For a person to be at his home or on his own prem¬ 
ises, It IS not necessary that he have the leg-al title 
thereto In essence it is sometimes more a ques¬ 
tion of the fact of possession than it is of the right 
of possession or the ownership of the fee The 
exception is ordinal ily satisfied if the person lives 
on the premises^? and has exclusive possessions^ or 
some degree of actual dominion or controls of that 
part of the premises on which the alleged offense 
was committed The act of living or being on the 
premises must normally be with the pennission or 
without the rightful interference of a person entitled 
to interfere or to terminate the occupancy ^ Con¬ 
tinuous residence on the premises is not required, if 
a person regards such premises as his home, and 


stays there when not engaged elsewhere.^ More¬ 
over, a place of temporary residence may comprise 
the premises contemplated by the exception 3 In 
other words, a person may have more than one place 
of residence ^ 

Public roads Although there is authority to the 
contrary,5 it is generally held that public roads, in¬ 
cluding those adjoining or dividing one’s home or 
one’s premises, do not comprise a part thereof with¬ 
in the purview of the statutory exception,6 and this 
rule IS applicable, even though the person claiming 
the benefit of the exception owns the freehold on 
which the road is located ^ 

(b) Husband and Wife; Parent and Child 

Under an exemption for the carrying of weapons on 
one’s own premises, the place of residence of one of 
two married persons, who have only temporarily sep¬ 
arated, may be deemed the premises of the other while 
the latter is staying there Where a parent and child 
make their home together, the premises of the one may 
be regarded as the premises of the other. 

Within the meaning of the exception for the 
carrying of weapons on one’s own premises, the place 
of residence of one of two married persons who 
have only temporarily separated, and have not been 
divorced,8 may be deemed the premises of the other 
while the latter is staying there but premises 
owned by one of such persons in common with oth¬ 
ers, and occupied by a third person, are not the 
premises of the other spouse ^9 

Parent and child Where a parent and a child 
make their home together, the premises of the one 
may be regarded as the premises of the other^i 
within the limits of the curtilage,and also outside 
of such limits, if there exists the requisite element 
of control over the outlying premises 


89. Tex—^Hutchins v State, 101 S 
W 795, 61 Tex Cr 339—Page v 
State, Cr, 25 S W 774 

90. Tex—Mireles v State, 192 SW 
241 SOTexCr 648 

68 CJ p 47 note 11 

91- Tex—^Hutchins v State, 101 S 
W 795, 61 Tex Cr 339 

98- Ark—Clark v State, 4 S W 658, 
49 Ark 174 

68 CJ p 47 note 13 

93. Tex—Gibbs v State, 156 SW 
687, 70 Tex Cr 278 

68 C J. p 47 note 14 

94. N C —State v Terry, 93 NT C 
585, 63 AmR 472 

68 C J p 47 note 15 

95. Tex—Craig v State, 131 SW 
562, 60 TexCr 196 

68 C.J p 47 note 16 

96. N" C—State v Perry, 26 SE 915, 
120 NC 580 

68 CJ p 47 note 19. 


97. Tex—^Fields v State, 166 SW 
1166, 74 TexCr 70 

98. Ark—Brown v State, 252 SW 
18, 169 Ark 498, 31 A L R 1126 

68 CJ p 47 note 21 

99. Ark—Clark V State, 4 SW 658, 
49 Ark 174 

68 C J. p 48 note 22 

1. Ga—Smith v. State, 82 S E 355, 
14 GaApp 823 

68 C J p 48 note 23. 

2. Tex—^Rather v State, 224 SW 
776, 87 TexCr 624 

68 C J p 48 note 24 

3. Tex —Campbell v State, 11 S W 
832, 28 TexApp 44 

4. Tex—^Rather v State, 224 SW 
776, 87 TexCr 624 

5. NC—State v Hewell, 90 N C 
705 

68 C J p 48 note 29 
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6. Ark—Moss V. State, 45 SW 987, 
65 Ark 368 

68 C J p 48 note 28 

7. Ark—^Moss v State, supra 

S. Tex—Solosky v State, 236 SW 
742, 90 TexCr 637. 

68 C J p 48 note 31 

9. Tex—Jones v State, 263 S W 686, 
97 Tex Cr 567 

68 C J p 48 note 32 

10. Tex—Brannon v Slate, 6 SW 
132, 23 TexApp 428 

11. Tex—Rather v State, 224 SW, 
776, 87 TexCr 624 

68 C J p 49 note 34 

12. Ark—Lemmons v State, 20 S W. 
404, 66 Ark 659. 

68 C J p 49 note 35 

13. Ark—Lemmons v. State, supra. 
68 C J p 49 note 36. 
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(c) Landlord and Tenant; Licensees 

Under a statutory exception permitting the carrying 
of weapons on one’s own premises, a tenant may carry 
or possess weapons on the leased premises; but a li¬ 
censee having merely the privilege of entering on lands 
-for a special purpose cannot claim that such lands are 
4his own premises for the purpose of the exemption. 

Under a statutory exception permitting the car¬ 
rying or possession of weapons on one’s own prem¬ 
ises, a tenant may carry or possess weapons on 
the leased premises,and also on the landlord’s 
adjacent premises composing in effect a part of 
the property demised Xhis rule applies even 
though the lease has expired,but it is subject 
to the qualification that the tenant must be in oc¬ 
cupation of the premises During such time as 
the tenant has actual possession, the premises be¬ 
long, not to the landlord, but to the tenant In 
the absence of any reservation of a right of entry, 
the landlord, during the term, has ordinanly no nght 
to enter on the premises with a weapon 

Licensees. A licensee having merely the pnv- 
ilege of entering on lands for a special purpose, 
as to turn his horses into a pasture,or to obtain 
wood for fuepi or timber for fence rails,^2 cannot 
properly claim that such lands are his premises for 
the purposes of the exception. 

(d) Master and Servant 

The premises of another, where a person is employed, 
<cannot be said to be the employee’s premises within the 
statutory exemption for the carrying of weapons on one's 
<own premises, even though he lives on the premises, 
unless he is in or near his lodgings. 

Where a person is employed on the premises 
*of another, such premises, although deemed under 
proper circumstances to be the employee's place of 


business, as discussed infra subdivision h (3) of 
this section, cannot be said to be the employee's 
own premises within the statutory exemption for 
the carrying of weapons on one’s own premises,23 
even though, it has been held, he lives on the prem¬ 
ises,24 unless, it has been held, he is in or near 
his lodgings 25 Since the reason for this rule is 
that a nonresident servant or laborer has no inter¬ 
est in the employer’s land and no dominion over 
it, the rule may not apply where the employee is 
an overseer26 or watchman,27 especially a night 
watchman,2 8 or other person vested with the 
right of dominion or superintendence over the prem¬ 
ises 29 In any event, it is clear that the employee 
IS not entitled to carry a weapon from his own 
premises to those of his employer 2® 

(3) What Constitutes Place of Business 

Under statutes excepting one’s place of business 
from a prohibition against the carrying or possession of 
weapons, ’’place of business” may be described broadly 
as the place where a person earns his livelihood. 

Within the import of statutes excepting one’s 
place of business from a prohibition against the 
carrying or possession of weapons, “place of busi¬ 
ness” may be descnbed broadly as the place where 
a person earns his livelihood®^ This place, how¬ 
ever, may not extend indefinitely or illimitably ,®2 
it may not embrace the open woods®® or praine,®^ 
or the public roads,®® or other place in connection 
with which the person invoking the exception has 
no nght of exclusive appropriation ®® The place 
of business contemplated by the exception has ref¬ 
erence to a particular locality appropnated to a 
business,®7 and includes not only the store®® or 
shop,®® but also the factory^o and the farm 41 As 


14. Tex—Rogers v State, 213 S W 
637, 85 TexCr 421. 

68 C J p 49 note 37. 

15. Tex—Mireles v. State, 192 SW 
241, 80 TexCr 648 

68 C J p 49 note 38 

16 Tex—Craig v State, 131 SW 
662, 60 TexCr 195. 

68 C J p 49 note 39 

17. Ark—Lemmons v State, 20 SW 
404, 56 Ark 559 

68 C J p 49 note 40 

18. Ark —Jones v State, 17 S W, 
719, 55 Ark 186 

68 CJ p 49 note 41, 

19. Tex —Elliott V State, 45 S W 
711, 39 TexCr 242 

68 C J p 49 note 42 

jQO Tex—^Whitesides v State, 58 S 
W 1016, 42 Tex Cr 151 

^1. Ark—^Lemmons v. State, 20 SW 
404, 56 Ark 559. 

Ark.—^Lemmons y. State, supra. 


23. NTJ—State V Bloom, 167 A 221, 
llNJMisc 522 

68 CJ p 49 note 44 

24. KC—Stat6 V Deyton, 26 SE 
159, 119 NC 880 

25 NTC—State v. Perry, 26 S E 915, 
916, 120 ISTC 580 

68 C J p 49 note 46 

26 NC—State V Terry, 93 N C 686, 
53 AmR 472 

68 C J p 49 note 47 

27. Puerto Rico—^People y Dias, 37 
Puerto Rico 426. 

68 C J p 49 note 48 

28. Tex—Robison V State, 280 SW 
776, 103 Tex Cr 141 

68 C J p 60 note 49 

29. N C —State v. Terry, 93 N C 585, 
63 Am R 472 

3Q. Tex—Mireles y State, 192 SW 
241, 80 Tex Cr 648 

68 C J p 50 note 51 

31. Ga—Coker y. State, 76 SE. 103, 
12 Ga.App 426 
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32 Tex—Baird y. State, 38 Tex 
599 

33. Tex—^Baird v State, supra- 

68 C J p 60 note 69 

34. Tex —^Baird v State, supra 

35. Ga.—Poy v State, 127 S E 619, 
33 Ga.App 676 

68 CJ p 50 note 61 

36 Ga—Reagan v State, 85 SB 
353, 16 GaApp 369 

68 C J p 60 note 62 

37. Tex—Bairl v State^ 38 Tex 
599 

38. Tex—^Baird v. State, supra. 

39. Tex—^Baird v State, supra. 

68 C J p 60 note 65 

40. Ga—Newman v Griffin Foundry 
& Machine Co, 144 SE 386, 38 
Ga.App 618 

68 C J p 50 note 66 

41. Ga—Coker v State, 76 SE 103, 
12 Ga.App 426 

68 C J p 50 note 67. 



94 C.J.S, 


§§ 9-11 WEAPONS 


to persons engaged in transportation, it includes 
the conveyances on which they nde in the perform¬ 
ance of their duties.'*^ 

I 10, - Defenses in General 

Advice to the accused by another person that It would 
be well for him to arm himself, or that he has a legal 
right to carry a prohibited weapon, is not a defense. 

As in other prosecutions, the absence of an es¬ 
sential element of the crime is of course a valid 
defense, as considered supra §§ 4-9 On the other 
hand, advice to the accused by another person that 
it would be well for him to arm himself,^^ or that 
he has a legal right to carry a prohibited weapon,^^ 
is not a defense Also, since the mere fact that 
a wrong has been done to a person does not ordi¬ 
narily entitle him to take the law into his own 
hands, it does not excuse his carrying a weapon con¬ 
trary to a prohibitory statute and permission by 
another person to carry arms on his premises in 
violation of law does not excuse the offense 

Subsequent discovery of weapons The claim that 
a person has discovered himself in possession of 
a weapon after he left his home or office is not a 
defense when later such a person is found in pos¬ 
session of the weapon 

§ 11. -Licenses or Permits 

Under statutes prohibiting the carrying of certain 
weapons without obtaining a license or permit, the carry¬ 
ing of the weapon is the corpus delicti, and the authority 
conferred by the license is a matter of defense. 


Under some statutes, the carrying or possessing 
of certain weapons is prohibited and unlawful only 
where a license or permit has not been obtained 
therefor,^8 and a bond posted Under such pro¬ 
visions, the carrying of the weapon is the corpus 
delicti,50 and the authority conferred by the li¬ 
cense is a matter of defense In order to con¬ 
stitute a valid defense, a license or permit must 
be in compliance with the statute,52 and if the 
statute so requires, the permit must be recorded, 
and must contain a statement of the appropriate 
facts,54 but need not contain more information than 
IS called for by the statute 55 Although a statute 
dealing with licenses to have and cany a concealed 
weapon does not expressly require that the applica¬ 
tion therefor be verified, an affidavit may be re¬ 
quired as proof of good moral character in order 
to ascertain if the applicant has been convicted 
of a crime 55 Where the statute provides for an 
investigation of statements m the application for 
a license, the officer responsible for determining 
whether to issue the license is entitled to consider 
the facts stated in the application, as well as the 
facts developed by outside investigation.57 

A license is not required to be issued as of 
course on compliance with the conditions prescnbedi 
in the statute, but the determination as to issuance 
of licenses lies within the sound discretion of the 
appropriate officials,58 and each application is to 
be decided on its individual merits 59 While the 
courts ordinarily will not interfere with a deter- 


42 Tex—Barker v Satteifield, Cr , 
111 S W 437 
‘68 C J p 50 note 68 
43. Ala—Barker v State, 28 So 
589, 126 Ala, 83 

44 NC—State v Simmons, 56 SE 
701, 143 NC 613 

45. Tex—Ballard v State, 167 SW 
340, 74 TexCr 110 
68 C J p 50 note 73 

4© Tex—Guthrie v State, 166 SW 
730. 73 TexCr S'SS 

47 Tex—Sanderson v State, SO S 
W2d 755, 128 TexCr 307 

48 DC —Brown v U S , Mun App , 
66 A 2d 491 

Validity of licensing* requirements 
geneially see supra 5 2 
Issuance of license 

(1) Persons over twenty-one years 
of age and of good moial character 
applying to county commissioneis 
for license to carry certain firearms, 
and presenting proper statutory 
bonds, were entitled to licenses, as 
against contention that issuance of 
licenses which allegedly were sought 
for deer hunting would endanger 
lives of persons hunting. 


Pla—Smith V. 'State ex rel Osborne, 
163 So 624, 121 Pla. 241 
(2) License need not be restricted 
to particular firearm, under the 
terms of some statutes, so that sep¬ 
arate permit for each firearm is not 
required 

Pa—Henry v Pechin, 31 PaDist & 
Co 484, 27 Del Co 4«1 
49 wva—State v Hazelett, 119 S 
E 177, 94 WVa 436 
*68 C J p 61 note 76 

50. DC —^Brown v U S , Mun App , 
66 A 2d 491 

68 CJ p 51 note 77 

51. D C —Brown v. U. S, supra 
68 C J p 51 note 78 
Descriptive negative 

Under the statute prohibiting the 
carrying of a pistol “Without a li¬ 
cense" except in a dwelling house 
or place of business, quoted phrase 
is not an exception, but is a descrip¬ 
tive negative defining the corpus de¬ 
licti 

D C —Brown v U S , supra 

52. N J —State v Cortese, 134 A 
204, 4 N J Misc 665 (first case), 
affirmed 140 A 440, 104 N J Law 
312. 


53. N J —State v Cortese, supra 

54. Ga—^Donalson v State, 100 S 
B 40, 24 Ga.App 73 

55. Ga—^Donalson v State, supra. 
Pa—Henry v Pechin, 31 PaDist 

& Co 484, 27 Del Co 421 

56. N T —People v Joseph, 17 N 
YS2d 943, 173 Misc 410 

67. N Y —^People v Joseph, supra, 

58. NY —Moore v Gallup, 45 N Y S 
2d 63, 267 AppDiv 64, affirmed 59' 
NE2d 439, 293 NY 846, motion 
granted 60 NB2d 847, 294 NY 
699 

59 Pa—^Lovering v Dettre, 41 Pa 
Dist & Co 716, 57 MontgCo 307, 
56 York LegRec 142. 

“Proper cause” 

A person desiring to carry a pis¬ 
tol concealed did not show “proper 
cause" under the statute for issu¬ 
ance of a license therefor by show¬ 
ing good moral character, honorable 
discharges from the Armed Forces, 
and a desire to use pistol for target 
practice 

N Y —^Moore v Gallup, 45 H.T S 2d 
63, 267 App Div 64* affirmed 69 * 
NE2d 439, 293 NY. 846, motion. 
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mination fairly reached, the refusal of an official 
to grant such a license, on grounds not stated in 
the statute, will be held to be improper Posses¬ 
sion of a dangerous weapon under a permit issued 
by constituted authority is a privilege and not a 
right and a person seeking a license to have and 
carry a weapon does not have a vested right thereto 
through the granting of earlier licenses 

A license to carry a particular weapon does not 
authorize the licensee to cany a different weapon,®^ 
nor does it necessarily justify him in carrying a 
weapon either in a manner^^ or to a placed® spe¬ 
cifically prohibited by statute, or in using the weap¬ 
on indiscriminately, or at will, for any and every 
purpose In the absence of a provision in the 
statute to the contrary, a person carrying a licensed 
weapon need not have the license with him,®^ and 
it has been held that a person who merely car¬ 
ries a gun in obedience to an order from the owner, 
who holds a proper license for the weapon, is not 
guilty of violating the statute ^9 A person may have 
a right to carry an unlicensed weapon under cer¬ 
tain circumstances, as for a harmless or legitimate 
purpose or motive, as considered supra § S, and it 
has been held that such circumstances exist when 
a person carries the weapon in anticipation of the 
commission of adultery by his spouse,o but it has 
also been held that no such nght exists if he has 
sufficient time to procure a license to carry the 
weapon but neglects to do so 

Territorial limits. Under some statutes it has 


been held that within a particular territorial juris¬ 
diction, the right to issue a license or permit to a 
person residing therein is confided exclusively to 
a designated hcensing authority,*^2 ^nd hence, a 
permit issued to a resident of such jurisdiction or 
indeed to any other person by a magistrate or offi¬ 
cial who lacks the requisite authority within the 
jurisdiction is not a defense *^2 It has also been 
held that the grant of a license to carry or possess 
a weapon may be limited to a particular area,*^^ 
such as the licensee’s land,75 and that the license 
does not excuse the carrying of an interdicted weap¬ 
on outside of the licensed area However, where 
a license confers the right to carry a weapon, but 
limits the time or place, and the licensee finds it 
necessary to proceed to and from that place to 
another, which, if not his home, at least provides 
him with accommodations for eating or resting, the 
license must be deemed to protect him while thus 
carrying the weapon back and forth.*^^ Under other 
statutes a local official, such as the chief police offi¬ 
cer of a city, a police magistrate, a justice of the 
peace, or a sheriff, is authorized to issue a license or 
permit not only to a local resident but to any citizen 
of the state, and the validity of the permit is con¬ 
terminous with the state itself *^2 

Revocation As m the case of other licenses, as 
discussed in Licenses § 2, a license or permit to 
carry a weapon creates no vested nght,2 and may 
cease to constitute a defense by reason of its 
having been revoked or terminatedso as by the re¬ 


granted 60 NB2d 847. 294 NT 
699 

60 NT—Moore v. Gallup, supra 

61. Pa—^Henry v Pechin, 31 Pa, 
Dist. & Co 484, 27 Del Co 421 

62. NT—In re Plank, 101 NTS 2d 
414—In re Di Maggio, 65 NTS 
2d 613. 

63. NT—Moore v Gallup, 45 NT 
S 2d 63. 267 App Div 64, affirmed 
59 NE2d 439, 293 NT 846, mo¬ 
tion granted 60 NE2d 847, 294 
NT. 699 

Carryli^ weapon pending new ap¬ 
plication 

Where, when an application for 
new license to carry revolver was 
ma4e, suitable blanks and license 
forms had not been received, and 
the application was placed on die 
and never finally disposed of, li¬ 
cense to carry revolver previously 
issued was valid, warranting appli¬ 
cant's discharge from custody for 
possessing and carrying a revolver 
unlawfully 

N T —People ex rel Ferris v. Hor¬ 
ton, 269 NTS 679, 239 App Div 
610 


64. Ga—Allen v State. 71 S E 2d 
870, 86 GaApp 604—^Donalson v 
State, 100 SE 40, 24 GaApp 73 

65. Ga—Sockwell v State, 109 S 
E 631. 27 GaApp 576 

66. Ga—Sockwell v State, supra 

67. N T.—Gross v Goodman, 19 N 
T S 2d 732, 173 Misc 1063 

In re Plank. 101 NTS 2d 414 

68 NT—^People v Stuyvesant, 189 
NTS 232, 197 App Div 641, 39 
NTCr 266 

68 C J p 61 note 86 

69. Philippine—U S v Samson, 16 
Philippine 323 

70 Ga—^Harris v. State, 86 SB 
813, 15 GaApp 315 

71. Ga—Williams v State, 82 SB 
817, 15 GaApp 311 

72 NT—People v Carfano, 202 N 
TS 223, 207 App Div 866, appeal 
dismissed 144 NE 886, 238 NT 
649—^People v. Tarantolo, 194 N 
T S 672, 202 APP Div 707, 39 N 
TCr 529, affirmed 142 NB 311, 
326 NT 627 

73. N T —^People v Tarantolo, su¬ 
pra. 

68 C J. p 51 note 95 
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74. NC—State v Harris, 51 NC 
448 

75. NC—State v Hams, supra 

76. NC—State v. Hams, supra 

77 WVa—State v Hazelett. 119 
SB 177, 94 WVa 436 
68 C J p 51 note 99 

78. Ill—^People v O'Donnell, 223 
Ill App 161 

Iowa—^Fisher v Tullar, 227 NW 
580, 209 Iowa 35 

79. N J —State v Cortese, 140 A 
440. 104 N JLaw 312 

80. N J —State v Cortese, supra 
dronnd for revocatioii 

(1) Where father left a loaded 
revolver in open drawer accessible 
to children and one possessed him¬ 
self of revolver and seriously in¬ 
jured another child, father's permit 
to carry a gun should be immediate¬ 
ly revoked 

N T —In re Di Maggio, 65 NTS 
2d 613 

(2) Evidence required revocation 
of licenses to carry pistol on ground 
that continuance of permits would 
be for the disadvantage, insecurity. 
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peal of the law authorizing the granting of the per¬ 
mit,®^ 

§ 12 . - Indictment and Information 

a. In general 

b. Statement of offense 

c. Issues, proof, and variance 

a. In General 

An indictment in a prosecution for carrying or pos¬ 
sessing weapons must be valid in its incipiency 

General rules governing indictments and infor¬ 
mations are applicable in prosecutions for carry¬ 
ing or possessing weapons The indictment must 
be valid in its incipiency,^^ and on a motion to 
quash, a question involving any essential ingredient 
of the indictment,including whether or not the 
instrument named is a weapon,®^ is a matter to be 
decided by the trial judge 

b. Statement of Offense 

In a prosecution for carrying or possessing a weapon, 
the offense must be charged with precision and certainty, 
and all the substantial elements of the offense as defined 
by the statute must be alleged. 


In a prosecution for carrying or possessing a 
weapon, the offense must be charged with preci¬ 
sion and certainty,86 m language which is at least 
as descriptive of the offense as is the language of 
the statute,insufficiency m this respect cannot 
be supplied by proof^S or eked out by inference 89 
It IS necessary to allege all the substantial elements 
of the offense as defined by the statute,and al¬ 
though It is competent to charge more than one 
means or method of committing the same offense,®^ 
this should ordinarily be done conjunctively and 
not disjunctively 92 Under some statutes, it must 
be averred that the act was done unlawfully93 or 
was in violation of law,9^ under others, this aver¬ 
ment is unnecessary 95 It has been held that the 

indictment need not negative statutory exemp¬ 
tions,9 6 but it has also been held that such allega¬ 
tions are required,97 and that where the statute 
prohibits the carrying of a pistol without a license, 
the state must allege affirmatively that accused 
did not have a license 98 An indictment or infor¬ 
mation which falls short of charging a particular 
offense may be upheld as adequately setting out 
the commission of another offense 99 


and detriment of the one possessing 
the licenses 

NT—In re Plank, 101 NTS 2d 414 
81. NJ—State v Cortese, 140 A 
440, 104 NJLaw 312 
82 Tex—Brito v State, Cr, 279 
STV’2d 104 

S3. La—State v Nelson, 38 La. 
Ann 942 

Tenn —Glasscock v City of Chatta¬ 
nooga, 11 SW2d 678, 157 Tenn 
518 

84. La—State v. Nelson, 38 La Ann 
942 

SXotioiL to dismiss granted 
N T —People v Tumminaro, 275 N 
TS 778, 242 App Div 601 

85. La—State v Nelson, 38 La Ann 
942 

83. Me—State v Longley, 112 A 
260, 119 Me 535 

87. Tex—Brito v State, Cr, 279 
SW2d 104 
6S C J p 52 note 16. 

TTmform rirearms Act completely 
revised the subject matter it cov¬ 
ered, including inhibition against 
possession of firearms, hence form 
of indictment prescribed under for¬ 
mer law, charging defendant with 
carrying pistol concealed about his 
person or on premises not his own 
or under his contiol, was not ap¬ 
plicable to prosecution under Uni¬ 
form Firearms Act 
Ala—Stinson v State, 190 So 303, 
28 Ala App 559, certiorari denied 
190 So 305, 28 Ala App 559. 


Fact of previous conviction 

Fact that language of information 
charging unlawful possession of pis¬ 
tol after being previously convicted 
of a crime of violence brought be¬ 
fore jury the fact of pievious con¬ 
viction did not deprive defendant 
of a fair trial 

Wash—^Pettus v Cranor, 250 P 2d 
642, 41 Wash 2d 667 

88- La—State v Nelson, 38 La Ann 
942 

89- La—State v. Nelson, supra. 

90. Ill —People V Sheldon, 162 N 
E 567, 322 Ill 70 
68 C J p 52 note 19 

Accusations held sufflcleat 
U S —Rivera v U S, CCA Puerto 
Rico, 161 F 2d 47 

Cal—^People v Bertolanl, 230 P 675, 
69 Cal App 137 

Mo—State v Carter, 64 SW2d 687 
Or—State v Wood, 195 P 2d 703, 
183 Or 650 
68 CJ p 62 note 19 [e] 

Accusations held insufflolent 

(1) In general 

DC—S V Waters, DC, 73 F 
Supp 72, appeal dismissed 69 S 
Ct 168, 335 US 869, 93 L Ed 413, 
and cause certified 176 P 2d 340, 
84 US App DC 127 
68 C J p 52 note 19 [b] 

(2) The charge of possession of a 
firearm by one previously convicted 
of a crime of violence is insufficient 
to charge the offense of transport¬ 
ing firearms in interstate commerce 
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U S —Monge v Sanford, CCA Ga, 
145 P3d 227 

91. Puerto Rico —People v Santini, 
36 Puerto Rico 344 

Tex—^Allphin v State, Cr, 33 S W- 
223 

68 C J p 52 note 21 

92 Tex —Canterberry v State, Cr , 
44 SW 622 

93. Miss—Jordan v State, 39 So 

895, 87 Miss 170, followed in 

Whittaker v State, 45 So 145 

94. Mo—State v Rector, 40 SW2d 
639, 328 Mo 669 

95. Tex—Tucker v State, 145 SW. 
611, 65 TexCr 627 

96. Cal—In re Jingles, 165 P 2d 12, 
27 Cal 2d 496 

People V James, 236 P 81, 71 
Cal App 374 

Ill—People V Saltis, 160 NE 86, 
328 Ill 494, appeal dismissed Sal¬ 
tis V People of State of Illinois, 
48 set 630, 277 US 675, 72 L Ed 
995—^People v Callicott, 163 NE 
688, 322 Ill 390 

Mo—State v Smith, 66 SW2d 39, 
332 Mo 44—State v Rector, 40 S 
W2d 639, 328 Mo 669—State v. 
Renard. 273 SW 1058—State v. 
Brown, 267 SW 864, 306 Mo 532 

97. Tex—Leathei:wood v. State, 6 
Tex App 244 

98. D C —^Bussie V U. S , Mun App , 
81 A 2d 247 

99. Tex—Lomax v State, 43 SW. 
92, 38 Tex Cr 318. 

68 C J p 53 note 26. 
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Carrying and concealment. In a prosecution for 
carrying weapons, the fact of carrying must be 
alleged,^ and if the offense consists of the car¬ 
rying of concealed weapons on or about the person, 
the fact of concealment must also be alleged ^ 

Intent In some jurisdictions, the mental element 
of the crime, or the intent of the accused in doing 
the prohibited act, must be alleged,3 and a statute 
creating a presumption of intent to use certain 
weapons in violation of the statute does not obviate 
the necessity of alleging such intent in the infor¬ 
mation ,4 in other jurisdictions, the intent need 
not be alleged 5 

Description of weapon The state has some lati¬ 
tude in describing the weapon involved,® but the 
description must suffice to bnng the weapon with¬ 
in the prohibition of the statute A firearm is 
presumptively a dangerous and deadly weapon, and 
hence it is ordinarily unnecessary to allege either 
that it is a dangerous weapon® or that it was loaded 
at the time of the offense ^ Under some statutes, 
in order to prevent evasions of the law, the state 
may properly charge in the disjunctive that accused 
carried a named weapon or other weapon of like 
kind or descnption,!® a charge of this nature being 


sufficiently definite to authorize a conviction for 
carrying any weapon which may be proved to fall 
within the prohibited class, or a weapon of like 
kind or description 

Time Although the time of the commission of 
the offense should be alleged,^® time is not of the 
essence 

Allegations as to persons An indictment for 
carrying weapons with intent to use against anoth¬ 
er person need not give the name of such other per¬ 
son 15 Similarly, one may be indicted for car¬ 
rying a weapon to the fear and terror of certain 
persons, without naming them i® 

Language of statute. An indictment or informa¬ 
tion, charging the unlawful carrying or possession 
of weapons, is usually,!^ ^^t not always,i® sufficient 
when it follows the language of the statute A 
charge in language less detailed or precise than that 
of the statute may be inadequate.!^ 

c. Issues, Proof, and Variance 

The material elements of the offense of carrying or 
possessing a weapon, as charged in the indictment, must 
be proved by evidence which is not at variance with the 
allegations. 


1 . Tex—^Evage v State, 125 SW 
2d 295, 136 TexCr 318 

68 CJ p 63 note 27 

2. Cal—People v Commons, 148 P 
2d 724, 64 Cal App 2d Supp 925 

€8 C J p 53 note 28 
Accnsatlon Ueld sufficient 
Ala—Brooks v City of Birmingham, 
19 So 2d 74, 31 Ala App 496 
Accusation held insufficient 
NC—State v Bradley, 186 SE 240, 
210 NC 290 

3. Ark—State v Bailey, 36 SW 
690, 62 Ark 489 

68 C J p 63 note 29 

4. NT—People v Trudeau, 24 NT 
S2d 34 

5- Ind—State v Judy, 60 Ind 138 
3. Ga—^Nixon v State, 48 S E 966, 
121 Ga 144 
68 C J p 53 note 31. 
improper allegation 
To charge offense of unlawfully 
carrying a pistol, it was only re- 
-quired to allege in complaint and 
information that defendant earned 
on and about his person a pistol, 
and additional allegation “to-wit a 
38 cal owlhead revolver'* was im¬ 
proper as burdening state with a 
useless descriptive designation of 
kind of pistol 

Tex—Wells v State, 210 SW2d 
154, 152 TexCr. 1. 

7 . WVa—State v Lett, 60 S B 
782, 63 WVa 665. 

68 C J. p 53 note 32. 


Description held snfficient 

(1) Information charging defend¬ 
ants with violation of statute prohib¬ 
iting felons to carry firearms ca¬ 
pable of being concealed on person 
was not insufficient in failing to al¬ 
lege that firearms had barrels of less 
than twelve inches m length as stat¬ 
ed in statute 

Cal —People v Israel, 206 P 2d 62, 
91 Cal App 2d 773, appeal denied 
Israel v People of State of Cal, 
70 set 50, 338 US 838, 94 L Ed 
512, rehearing denied 70 S Ct 150, 
338 US 882, 94 L Ed 541 

(2) An indictment for carrying 
concealed a weapon was not defec¬ 
tive because in the accusative part 
it did not negative the weapon be¬ 
ing an ordinary pocketknife, where 
the descriptive part described the 
weapon as being a pistol 

Ky—^Bailey v Commonwealth, 249 
SW 779, 198 Ky 629 
Description held insufficient 

An information charging defend¬ 
ant with illegally carrying weapon 
in that he intentionally concealed 
on his person a dangerous weapon 
consisting of large knife was fatal¬ 
ly defective in that knife is not 
made dangerous weapon per se un¬ 
der statute prohibiting intentional 
concealment on the person of instru¬ 
mentality customarily used as dan¬ 
gerous weapon, and for failure to 
describe the concealed instrumental¬ 
ity as one ‘^customarily used as dan¬ 
gerous weapon" 


La—State v Davis, 39 So 2d 164, 
214 La. 885 

8. Mo—State v Rector, 40 SW2d 
639, 328 Mo 669 

WVa—State v Tapit, 44 SE 231, 
52 WVa. 473 

9- Miss—State v Bollis, 19 So 99, 
73 Miss 57 

68 C J p 53 note 34 

10 Ala—Bell v State, 8 So 133, 
89 Ala 61 

11. Ala—^Bell v State, supra 

12. Ala —Bell v. State, supra 

13. Ky —Castle v Commonwealth, 
255 S W 161, 200 Ky 677 

14 . N C —State v Spencer, 117 S B 
803, 185 NC 765 

15. Minn—State v Simon, 203 NW 
989, 163 Minn 317 

68 C J, p 63 note 40 

16 Tenn—State v Bentley, 6 Lea 
205. 

17. US—^Velazquez v Sanford, C 
CAGa, 150 P2d 491 

Ill—^People V Hunt, 272 Ill App 496 

Mich—People v Moceri, 293 NW 
727, 294 Mich 483 

68 C J p 64 note 43 

18. Puerto Rico —People v. Velasco, 
36 Puerto Rico 244 

68 C J P 64 note 42 

19. Tenn —Glasscock v City of 
Chattanooga, 11 SW2d 678, 157 

i Tenn 518. 
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§§ 12-13 WEAPONS 

In a prosecution for carrying or possessing a 
weapon, the material elements of the offense, as 
charged in the indictment, must be proved-® by evi¬ 
dence which IS not at vanance with the allega¬ 
tions The fact, however, that the prosecution is 
bound to allege the substantial elements of the 
offense or even to negative various exceptions con¬ 
tained in the statute does not necessarily mean that 
the prosecution must prove all of such elements^^ 
or negatives.23 The state may show that the of¬ 
fense was committed prior to the time alleged m the 
indictment,24 or indeed at any time within the pe¬ 
riod of limitation's prior to the filing of the 

charge,26 

§ 13 . - Evidence 

a Presumptions and burden of proof 
b Admissibility 
c Weight and sufficiency 


a. Presumptions and Burden of Proof 

When a person has a weapon elsewhere than at a 
place allowed by the statute, the presumption is that the 
weapon is earned with the intent to conceal it, and the 
state has the burden of proving the essential elements 
of the offense 

The general rules as to presumptions and burden 
of proof in criminal prosecutions apply in prose¬ 
cutions for cariyung and possession of weapons 27 
Under some statutes, when a person has a weap¬ 
on elsewhere than at a place where the carrying 
or possession of weapons is allowed by the statute, 
the presumption is that the weapon is earned with 
intent to conceal it,2S and, when earned concealed, 
the presumption is that it is loaded and worn as 
a weapon,29 having the effect of casting on the 
accused the burden of rebutting the presumption, 
although the burden of the evidence remains with 
the state notwithstanding such presumptions Un¬ 
der other statutes, the mere possession of a dan¬ 
gerous weapon is presumptive evidence of the 
intent to use the same unlawfully,^^ ^nd the pres- 


20. N T —^People v Adamkiewicz, 
81 NE 2d 76, 298 N'T 176 

Wash—State v TuUy, 89 P 2d 517, 
198 Wash 605 
68 C J p 54 note 47 

21. Miss—Talley v State, 164 So 
771, 174 Miss 349 

Tex —Bivens v State, 113 S W 2d 
921, 133 TexCr 604 
68 C J p 64 note 48 
Tariauce hetween accusation and 
judsrment 

Where defendant was charged with 
unlawfully carrying a pistol and con¬ 
victed of rudely displaying a pistol, 
which IS a distinct offense, since of¬ 
fense charged is not one consisting 
of degrees, there was a variance be¬ 
tween complaint and judgment 
Tex—^Williams v State, 194 SW2d 
94, 149 TexCr 296 
Held no variance 

K-eb—Bright v State, 252 NW 386. 
125 Neb 817 

Xiack of license 

22. NT—People v Grass, 141 N 
YS 204, 79 Misc 458, 29 NTCr 
184 

23. Tex—Leatherwood v State, 6 
TexApp 244 

24. NC—Slate v Spencer, 117 SE 
803, 185 NC 705 

25 Tex—Schrimsher v. State, Cr, 
SO SW 1013 
68 C J p 54 note 63 

20. Tex —Schrimsher v State, su¬ 
pra 

27. N Y —People v Adamkiewicz, 81 
NE2d 76, 298 NY 176 
TTnder Federal Firearms Act 

Where defendant's explanation of 
acquiring possession of pistol, even 


if credible, was unsatisfactory, pos¬ 
session, under the circumstances, 
■s^as presumptive evidence that pis¬ 
tol had been shipped, transported, 
or received by someone who had 
brought it into state in violation of 
the Federal Firearms Act, and de¬ 
fendant was guilty of violating act, 
even though he received pistol by 
purchase 

U S —U S V Matsumato, I> C Fla, 
45 P Supp 668 

Presumption of prior conviction 
In prosecution for possessing con¬ 
cealed firearm, introduction of pris¬ 
on record of accused as permitted 
by statute merely created la^vful 
presumption of prior conviction 
Cal—People v Beatty, 22 P 2d 757, 
132 CalApp 375 

28. NC—State v Hinnant, 26 SE 
643. 120 NC 672 

68 C J p 55 note 58 

29. Ark—Thompson v City of Lit¬ 
tle Rock, 105 SW2d 637, 194 Ark 
78—Carr v. State, 34 Ark 448 

30. NC—State v Lilly, 21 SE 
668, 116 NC 1049—State v. Mc¬ 
Manus, 89 N C 556 

68 C J p 60 note 31 

31. Minn—State v Nyhus, 222 NW 
925, 176 Minn 238—State v Si¬ 
mon, 203 NW 989, 163 Minn 317 

32 NY —People v Adamkiewicz, 
81 NE2d 76, 298 NY 176 
68 C J p 59 note 29 
Behuttahle presumption 

(1) Statutory presumption that 
certain weapons are carried with 
unlawful intent is subject to rebut¬ 
tal 

N Y —^People v Adamkiewicz, supra 

(2) Evidence negatived presump¬ 
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tion that possession of blackjack by 
accused implied an intention to use 
it 

N T —People v Quintana, 20 N Y S 

2d 806, 260 App Div 13 

Bjusdem generis and proof of intent 

(1) Under statute providing that 
possession of any of weapons speci¬ 
fied in another provision of statute 
IS presumptive evidence of carrying, 
concealing, or possessing with intent 
to use such weapons, unlawfully, 
presumption is limited to possession 
of the weapons specified and such 
others as naturally fall into the 
same grouping, but as to items fall¬ 
ing within the general provision of 
“any other dangerous oi deadly in¬ 
strument, or weapon", there must be 
proof of an intent to use unlawfully 
against another 

N Y —People v Adamkiewicz, supra 

(2) It has been held, however^ 
that a bayonet is within class of 
weapons designated as “any other 
dangerous or deadly instrument or 
weapon" in statute declaring person 
possessing a dagger, dirk, dangerous 
knife, razor, stiletto, “or any other 
dangerous or deadly weapon" guilty 
of misdemeanor, so that possession 
thereof is presumptive evidence of 
intent to use it unlawfully, although 
not specifically named in such stat¬ 
ute 

NY—People v Panitz, 296 NYS 

80, 251 App Div 276 

(3) Defendant's knowledge of his 
guilty possession of dangerous or 
deadly weapon may be inferred by 
jury from his false statements when 
arrested that he had no knowledge 
thereof 

N Y —People v. Panitz, supra. 
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ence of certain weapons in a room, structure, or ve¬ 
hicle IS presumptive evidence of its illeg-al pos¬ 
session by all persons occupying the place or ve¬ 
hicle where the weapon is found,33 which a person 
must negative by explanation or other proof 34 It 
has been held, however, that a statute is invalid 
which provides that the possession of a firearm 
or ammunition by any person convicted of a cnme 
is presumptive evidence that he received it in in¬ 
terstate commerce, since such a presumption is 
inconsistent with any argument drawn from experi¬ 
ence 35 


The state has the burden of the evidence to es¬ 
tablish the essential elements of the offense,36 
including the nature of the weapon,37 the carry¬ 
ing or manual possession of the weapon,38 the 
fact of concealment,39 the existence of such spe¬ 
cific intent as the statute may require,49 and the lack 
of a license 4i The prosecution, however, need not 
prove that the weapon was carried openly or was 
concealed, where it is an offense to carry a weapon 
without a license irrespective of whether the weap¬ 
on was carried openly or concealed 42 


33 NT—^People v Terra, 102 NE 
2<i 576, 303 N'T 332, appeal dis¬ 
missed 72 set 661, 342 US 938, 
96 L Ed 698. 

Purpose of statute 

By enacting statute providing that 
presence in an automobile of a re¬ 
volver constitutes presumptive evi¬ 
dence of illegal possession of revolv¬ 
er by all persons in automobile, leg¬ 
islature Intended merely to supply a 
procedure for the more efficient en¬ 
forcement of statute interdicting the 
possession of weapons 
NT—People v. Logan, 94 NTS 2d 
681 

When to be Invoked 

The presumption created by stat¬ 
ute by presence in an automobile 
of a levolver is to be invoked only 
if there is an absence of satisfac¬ 
tory evidence as to which occupant 
possessed revolver, and if undisput¬ 
ed facts established that revolver is 
actually possessed by particular in¬ 
dividuals occupying automobile, 
there is no burden imposed on re¬ 
maining occupants to go forward 
with proof tending to refute pre¬ 
sumption which would otherwise at¬ 
tach by virtue of occupancy 
NT—People v Logan, supra 

“Occupying” 

(1) Word “occupying** used in 
statutory provision that presence of 
machine gun In any room, dwelling, 
structure, or vehicle shall be pre¬ 
sumptive evidence of its illegal pos¬ 
session by all persons occupying 
place where machine gun is found, 
refers to persons, who either reside 
in room or use it in conduct and 
operation of busmess or other ven¬ 
ture 

NT—People v Terra, 102 NE2d 
576, 303 NT 332, appeal dismiss¬ 
ed 72 set 661, 342 US 938, 96 
LEd 698 

(2) Where occupants of automo¬ 
bile were interrogated in police of¬ 
fice for about forty minutes, during 
which time automobile was left un¬ 
attended and unlocked, occupants 
were not chargeable with occupan¬ 
cy of automobile during such period, 
and, therefore, were not chargeable 


with presumption of possession of 
revolver found in the automobile 
after interrogation 
NT—^People v Crenshaw, 117 NT 
S2d 202, 202 Misc 179 
Presumption held rebuttable 
NT—People v Russo, 103 NTS 2d 
603, 278 App Div 98, affirmed 102 
NB2d 834, 303 NT 673 

34. NT —People v Logan, 94 NT 
S2d 681 

35. U S —Tot V U S , Mich & N J, 
63 set 1241, 319 US 463, 87 LEd 
1519—U S V Delia, Mich , 63 S Ct 
1241, 319 US 463, 87 LEd 1519, 
certiorari denied U S v Minski, 
63 set 1431, 319 US 775, 87 L 
Ed 1722 

Minski V U S, C C A Mich , 131 
F2d 614, affirmed 63 S Ct 1241, 
319 US 463, 87 LEd 1519, cer¬ 
tiorari denied 63 S Ct 1431, 319 
us 776, 87 LEd 1722 

36. N T —^People v Terra, 102 N E 
2d 676, 303 NT 332, appeal dis¬ 
missed 72 set 661, 342 US 938, 
96 LEd 698 

People V Russo, 103 NTS 2d 
603, 278 AppDiv 98, affirmed 102 
NE2d 834, 303 NT 673 
Tex—Rivera v State, 280 SW 580, 
103 TexCr 297 
Ordinance not to be proved 

In prosecution for carrying a pis¬ 
tol as a weapon in violation of a 
city ordinance, it was not necessary 
to prove the ordinance and it was 
unimportant whether there was any ' 
ordinance, there being a state law 
on the subiect 

Ark—Thompson v City of Little 
Rock, 106 SW2d 637, 194 Ark 78 
proof of shooting not required 
Where testimony showed pistol 
carried by defendant was loaded, 
state was not required to prove that 
It would shoot 

Ark—Thompson v City of Little 
Rock, supra 

37. Ark—^Vaughan v State, 105 S 
W 576, 84 Ark 332—McDonald v 
State, 102 SW 703, 83 Ark 26 

Purpose for which weapon made or 
sold 

In prosecution under the statute 
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'making it unlawful for one to carry 
on or about his person a knife man¬ 
ufactured or sold for purposes of 
offense or defense, burden is on state 
to prove purposes for which knife 
was manufactured or sold 
Tex—^Ramirez v State, 221 S W 2d 
241, 153 TexCr 454 

38 Fla—^Watson v Stone, 4 So 2d 
700, 148 Fla 516 

Ga—Morgan v State, 191 SE 178. 
56 GaApp 672 

N T —^People v Barber, 121 N T S 2d 
170 

39 Md—Davis v State, 97 A 2d 303, 
202 Md 463—Wood v State, 65 A 
2d 316, 192 Md 643 

Mo—State v Hale, 70 Mo App 143 

40. Minn—State v Nyhus, 222 N 
W 925, 176 Minn 238 

Mont—State v Hodge, 273 P 1049, 
84 Mont 24 

Nature of cartridge 

In order to establish crime of pos¬ 
sessing cartridge containing and 
capable of emitting tear gas, state 
must prove by competent evidence 
defendant's knowledge that cartridg¬ 
es in his possession contained and 
were capable of emitting such gas, 
such knowledge not being presumed 
from contents of cartridges 
Cal—People v Taylor, 40 P 2d 895, 

4 Cal App 2d 220 

41. D C —Bussie v U S , Mun App , 
81 A 2d 247—Brown v U S , Mun. 
App, 66 A 2d 491 

Quantum of evidence 

In prosecution for carrying gun 
Without license, prosecution was re¬ 
quired only to prove that accused 
carried gun and had no license to 
carry it, and was not required to 
prove all contents of original record 
of all licenses for carrying guns is¬ 
sued by superintendent of police 
DC—^Bussie v U S, Mun App , 81 
A 2d 247 

42. DC—^U S V Waters, DC, 73 
F Supp 72, appeal dismissed 69 S 
Ct 168, 335 US 869, 92 LEd 413, 
and cause certified 175 P 2d 340, 
84 US App DC 127 
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While in some instances the state has the burden 
of proving the negative of a statutory exception, as 
discussed in Criminal Law § 572, the general rule 
IS that the accused has the burden of excusing or 
justifying his act,'^^ and hence the burden may 
be on him to bring himself within an exception m 
the statute,^^ or to prove the issuance of a license 
or permit On the same principle, it is held that 
a statute making it unlawful for an unnaturalized 
foreign-born person to possess certain firearms 
is not in violation of the organic law of the state 
or nation merely because it casts on the accused the 
burden of proving that he is a citizen of the Unit¬ 
ed States It is nevertheless true, however, that 
the state continues to have the burden of proving 
the crime, or, as is sometimes said, the burden 


of establishing the allegations of the indictment^s 
or of overcoming the presumption of innocence.^^ 

b. Admissibility 

Any legal evidence calculated to throw light on the 
unlawful act of carrying or possessing a weapon as 
charged is admissible, although to some extent the ad¬ 
mission or exclusion of evidence is within the discretion 
of the trial court 

In a prosecution for carrying or possessing a 
weapon, any legal evidence calculated to throw 
light on the unlawful act as charged is admissible,50 
although to some extent the admission or exclusion 
of evidence is within the discretion of the tnal 
court 51 Evidence having a legitimate tendency to 
establish a valid defense in point of law is admis¬ 
sible, 52 but in the absence of such a tendency the 


43 Tex—Johnson v State, Cr, 269 
8^2(1 406—Tolbert v State, 246 
SW2a 896, 157 Tex Cr 101 

Wash —State v Krantz, 164 P 2d 
453 24 Wash 2d 350 

68 G J P 65 note 69 
G-oing' forwaid with evidence 

The presumption created by a stat¬ 
ute making possession of a firearm 
whose marks of identification have 
been tampered with pnma facie evi¬ 
dence that tampering was done by 
possessor does not impose on pos¬ 
sessor the burden of proving who 
committed the crime, or require him 
to persuade jury of his innocence, but 
it merely requires possessor to go 
forward with evidence to extent of 
raising a reasonable doubt that he 
tampered with the identification 
marks 

Cal—People v Scott, 161 P 2d 517, 
24 Cal 2d 774 
Affirmative defense 

If weapon was in such defective 
•condition that it could not be fired 
that is an affirmative defense which 
defendant is called on to prove 
Ky —Couch V. Commonwealth, 255 
SW2d 478 

44 Kv —Smith V Commonwealth, 
230 SW2d 478, 313 Ky 113 

Tex—Hutspeth v State, 254 SW 
2d 130, 158 TexCr 188 
68 C J p 55 note 70 

45 Ga—Reed v. State, 25 SE2d 
692. 195 Ga 842 

McHenry v State, 198 SE 813, 
68 GaApp 410 

NT J—State v Rabatin, 95 A 2d 431, 
25 N J Super. 24 
€8 C J p 65 note 71 
Xnferencd from failure to produce 
proof 

In prosecution for carrying pistol 
without license, jury may infer that 
if accused fails to produce proof 
that he had secured a license, ac¬ 
cused has not done so 
<jfa—McHenry v. State, 198 SE 
318, 58 GaApp 410 


46. Cal —People v Guzman, 286 P 

1037, 209 Cal 783, followed m 

People V Bruno. 286 P 1037, 209 
Cal 782 

People need not prove lack of uatur- 
alizatiou 

In prosecution of alien for posses¬ 
sion of firearms capable of being 
concealed, people need not prove 
alienage and lack of naturalization 
as part of corpus delicti 
Cal—People v Cortez, 296 P 98, 112 
Cal App 22—^People v Velasquez, 
233 P 369, 70 Cal App 363 

47. Tex—^Humphries v State, 124 
SW 636. 68 TexCr 30 

68 CJ p 65 note 74 

48 Ohio—^Porello v State, 168 N 
E 135, 121 Ohio St 280 

49 Ga —^Amorous v State, 67 S E 
999, 1 Ga.App 313 

Tex—Rivera v State, 280 SW 680, 
103 TexCr 297 

50. Cal—People v Hagan, 275 P 
2d 616. 128 Cal App 2d 491—Peo¬ 
ple V Syed Shah, 205 P 2d 1081, 
91 Cal App 2d 716—^People v Can¬ 
nizzaro, 31 P 2d 1066, 138 Cal 

App 28 

Ky—Jarvis v Commonwealth, 206 
S W2d 831, 306 Ky 190 
Tex—Lively v State, 202 SW2d 
850, 150 TexCr 485 
68 CJ p 66 notes 78, 80 
Svideuce cf general character 

In prosecution for carrying a pis¬ 
tol, it has been held that wherever 
a criminal intent is necessary to 
constitute the offense, evidence of 
the general character of defendant 
IS admissible in his behalf 
Tex —Lann v State, 8 S W 660, 25 
Tex App 495, 8 Am S R 445 
Police officer’s testimony that still 
was found on raided premises with¬ 
in which police encountered accused 
with loaded pistol in his pocket, is 
material m prosecution for carrying 
concealed weapon 

NJ—State V Bloom, 167 A 221, 11 
NJMisc 622 


Evidence held inadmissible 

(1) In general 

N’T—People v De wm, 140 HYS 
2d 190, 285 AppDiv 1113 
Tex—-Poston v State, 104 SW2d 
616, 132 TexCr 317 
68 C J p 56 note 80 [c] 

(2) In prosecution for carrying 
pistols with intent to go armed, evi¬ 
dence of defendant's mistreatment 
of his wife and defiance of officers 
was irrelevant to question of guilt 
on pistol charge 

Tenn —Brooks v State, 215 S W 2d 
786, 187 Tenn 361 
(S) In prosecution for carrying 
concealed a deadly weapon, evidence 
that three months prior to commis¬ 
sion of alleged crime defendant was 
in possession of a warrant for ar¬ 
rest of a third party as special bail¬ 
iff was properly excluded as irrele¬ 
vant and without weight to support 
defendant's contention that at time 
charged he was intent on serving the 
process and that it was necessary 
for him to carry a weapon for his 
own protection 

Ky—^Witt V Commonwealth, 215 S 
W2d 949, 309 Ky 18 

51. NM—State v Nieto, 280 P 248, 
34 NM 232 

68 C J p 56 note 81 
Discretion not abnsed 

In prosecution for violating the 
Federal Firearms Act, refusal to al¬ 
low defendant to introduce evidence 
of lack of prosecution by authorities 
of Puerto Rico for the affair which 
resulted in prosecution of defendant 
for violation of the Federal Fire¬ 
arms Act was not an abuse of dis¬ 
cretion 

U S —Cases v U S , CCA Puerto 
Rico, 131 F 2d 916, certiorari de¬ 
nied Cases Velazquez v U S, 63 
set 1431, 319 US 770. 87 L Ed 
1718, rehearing denied 65 S Ct 
1010, 324 US 889, 89 L Ed 1437 

52. Ala—^Nelson v State, 66 So 
844, 11 Ala App 221. 

68 C J. p 56 note 82. 
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evidence is not admissible ^3 The accused is some¬ 
times allowed to prove the circumstances of the 
carrying in mitigation of the punishment When 
kept within reasonable limits, it is proper to ad¬ 
mit evidence in explanation, rebuttal, or contradic¬ 
tion of that already given,55 and to allow an inquiry 
into a witness’ means of knowledge 5® 

Intent and motive Evidence bearing on the in¬ 
tent of the accused in having a weapon on or about 
his person is admissiblej57 but where cnminal in¬ 
tent or motive is immaterial, evidence tending to 
show a lack of criminal intent should be rejected 58 
Where a person has carried and made use of a 
forbidden weapon, or has showed a disposition 
to make use of it the particular use to which the 
weapon has been put, or the disposition to use it, 
may become relevant in determining his intent,®^ 
or the good faith of his claim that he is protected 
by an exemption in the statute Since it is a 
mental state or condition of the accused which is 
m question, persons other than the accused cannot 
give direct testimony concerning his motive 

Time and place. In general, the evidence should 
be confined to the time and place charged,52 but 
since the offense of carrying a weapon is both 
continuous and transitory in its nature, some lib¬ 
erality must be exercised in the admission of evi¬ 
dence,53 subject to the statute of limitations, and 
to the filing date of the indictment or informa¬ 
tion, 5 4 Relevant and material evidence of the ac- 
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cused’s acts, appearance, and the like within a 
reasonable time before or after the commission of 
the offense is admissible,55 and this is equally true 
of evidence showing that the offense was committed! 
either prior®6 or subsequent5'7 to the time alleged. 

c. Weight and SuflSlciency 

(1) In general 

(2) Circumstantial evidence 

(3) Defenses 

(1) In General 

In order to justify a conviction for unfawfuffy carry¬ 
ing or possessing a weapon, the proof of guilt must be 
clear and certain beyond a reasonable doubt, but absolute 
certainty is not required. 

In Older to justify a conviction for carrying or 
possessing a weapon, the proof of guilt should 
be clear and certain®8 beyond a reasonable doubt,5^ 
but on the other hand, absolute certainty may not 
be required '^5 The use of a weapon in a fight, 
although only for a moment, is evidence that it 
was carried as a weapon within the prohibition 
of the statute It has been held that in order 
to establish a pnma facie case, it is not incumbent 
on the state to prove that a firearm unlawfully 
carried or possessed was loaded ,"^2 ^or is it neces¬ 
sary that the weapon be offered in evidence,*^3? 
although no doubt this should be done whenever 
possible 

Proof of the carrying of a prohibited weapon, 


53. AJa—Johnson v State, 75 So 
278, 16 AlaApp 72 

68 C J p 66 note 83 

54. Neb—^Nugent v State, 176 N 
TV 672, 104 Neb 235 

55. Ala—^Holman v. State, 39 So 
646, 144 Ala 95 

68 C J p 66 note 86 
53. Ala —^Harney v State, 41 So 
968, 147 Ala. 146 

57, Cal—^People v Canales, 65 P 
2d 289, 12 Cal App 2d 216 
68 C J p 57 note 91 
53. La—State v Martin, 31 La Ann 
849 

68 C J p 67 note 93 
59. NC—State v McManus, 89 N C 
555 

68 C J p 57 note 88 

SO. Tex—Grant v State, 13 S W 2d 
889, 112 TexCr 120 

61. Ga—^Morton v. State, 46 Ga 
292 

62. Ala—Johnson v State, 76 So 
278, 16 AlaApp 72 

68 C J p 67 note 96 

Place of offense 

In prosecution for carrying pistol, 
evidence that defendant bet on cock 
fight and resented referee’s decision 


was admissible to show place of of¬ 
fense and fact that defendant walk¬ 
ed out of arena and drew pistol, 
and also to show inducing cause for 
display thereof 

Tex—Claus v State, 93 SW2d 727, 
130 TexCr 250 

63. Mo—State v Miles, 101 SW 
671, 124 Mo App 283 

68 CJ p 57 note 98 

64. Tex —Schrimsher v State, Cr , 
80 SW 1013 

65. Ala—^Harris v State, 46 So 

749, 155 Ala 139 

68 C J p 67 note 1 

66. NC—State v Spencer, 117 SE 
803, 185 NC 766 

Tex—Dolezal v State, 191 SW 
1158, 80 TexCr 603 

67. Tex —Schrimsher v State, Cr, 
80 SW 1013 

68. Tex —Smith v State, 10 Tex 

App 420 

69. U S —Cases v U S, CCA 

Puerto Rico, 131 F 2d 916, certio¬ 

rari denied Cases Velazouez v 
U S, 63 set 1431, 319 US 770, 
87 L Ed 1718, rehearing denied 
65 set 1010, 324 US 889, 89 L 
Ed 1437 


I NT—People v Terra, 102 NE2d 
I 576, 303 NY 332, appeal dismiss¬ 
ed 72 set 561, 342 US 938, 96 
LEd 698 

People y Unger, 269 NTS 785^ 
241 AppDiv 741 

68 C J p 58 note 7 

70. NT—People v Bellucci, 240 N 
TS 669, 136 Misc 174 

68 C J p 58 note 8 

71. Ark—^Henderson v State, 120 
SW 966. 91 Ark 224 

72. Mo—State v Baumann, 278 S. 
W 974, 311 Mo 443 

68 C J p 68 note 10 

73. Puerto Rico—^People v Claudio, 
35 Puerto Rico 51, 52 

68 CJ p 58 note 11 

74. Puerto Rico —^People v. Claudio,, 
supra 

68 C J p 58 note 12, 

75. Ga—Morgan v State, 191 S E. 

178, 65 GaApp 672—Webb v. 

State, 88 SE 751, 18 GaApp 44— 
Harris v State, 81 SE 687, 14 
GaApp 521 

Tex—Franklin v State, 183 SW2d 
673, 147 TexCr 636—^Hyde v 

State, 68 SW2d 200, 124 TexCr 
285. 
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together with proof of the necessary Jurisdic¬ 
tional facts,*^® and, in prosecutions for carrying 
a concealed weapon, proof of the concealment,'^'^ 
makes out a pnma facie case, unless it can be in¬ 
ferred that accused was within an exemption in 


the statute Evidence has been held either suffi- 
cient'^9 or insufficient^o to sustain a conviction or 
to establish particular matters in prosecutions for 
the carrying of concealed weapons, and the suf¬ 
ficiency of the evidence has also been adjudicated 


Home or place of bnsmess 

In prosecution for carrying- pistol 
without license, the state makes out 
a pnma facie case when it proves 
that the accused earned a pistol on 
his person or had manual possession 
of a pistol, not at his home or place 
of business 

Ga—Reed v State, 25 S E 2d 692. 
195 Ga. 842 

Allen v State, 71 S E 2d 870. 86 
GaApp 604—McHenry v State, 
198 SE 818, 58 GaApp 410— 

Fanning v State, 147 SB 788, 39 
GaApp 531 

76- Ga—Morgan v State, 191 SE 
178, 55 GaApp 672—^Webb v State, 
88 SE 751. 18 GaApp 44—Harris 

V State, 81 SE 587, 14 GaApp 
521 

77. Pa—Commonwealth v. Joseph 
Bruno, 82 Pa Super 388 

78- Ga—Webb v State, 88 S E 751, 
18 GaApp 44—Hams v State. 81 
SE 587, 14 GaApp 521 

79- U S —U S V Freeman, C A Ind , 
203 F2d 387 

U S V Farwell, D C Alaska, 7 6 
FSupp 35 

Ala—Jackson v State, 68 So 2d 850, 
37 AlaApp 335, certiorari denied 
68 So 2d 853, 260 Ala 698—Brogden 

V State, 34 So 2d 712, 33 AlaApp 
474 

Cal —^People v Wissenfeld, 227 P 2d 
833, 36 Cal 2d 758 

People V Rodriguez, 282 P 2d 132, 
132 Cal App 2d 035—^People v Mar¬ 
cias, 279 P2d 987, 130 Cal App 2d 
860, certiorari denied Marcias v 
People of State of California, 75 
set 901, 349 US 967, 99 LEd 
1288—^People v Hagan, 275 P 2d 
616, 12S Cal App 2d 491—^People v 
Is^ations, 263 P 2d 619, 121 Cal App 
2d 596—^People v Tullous, 259 P 2d 
955, 119 Cal App 2d 637—^People v 
Jensen, 247 P 2d 135, 112 Cal App 
2d 668—People v Knox, 246 P 2d 81, 
112 Cal App 2d 339—^People v Ek- 
berg, 211 P2d 316, 94 Cal App 2d 
613, certiorari denied 70 S,Ct 988, 
339 US 969, 94 LEd 1377—People 
V Israel, 206 P 2d 62, 91 Cal App 2d 
773, certiorari denied Israel v Cal¬ 
ifornia, 70 set 50, 338 US 838, 94 
LEd 612, rehearing denied 70 S Ct 
150, 338 US 882, 94 LEd 541— 
People y Klinkenherg, 204 P 2d 47, 
hearing denied 204 P 2d 613, 90 
Cal App 2d 608—^People v Sparks, 
185 P2d 652, 82 Cal App 2d 145— 
People V Smith, 164 P 2d 857, 72 
Cal App 2d 875—People v Vaughn, 
161 P2d 293, 70 Cal App 2d 439— 


[ People V Felix, 137 P 2d 472, 58 Cal 
App 2d 646—People v Voss, 37 P 
2d 846, 2 Cal App 2d 188—People v 
Mulherin, 35 P 2d 174, 140 Cal App 
212—People v Cannizzaro, 31 P 2d 
1066, 138 Cal App 28 

Ga—^Anthony v. State, 83 S E 2d 217, 
90 GaApp 448—Gaddis v State, 80 
SE2d 846. 89 GaApp 724—Allen 
V State, 71 SE2d 870, 86 GaApp 
604—Pinkston v State, 54 S E 2d 
343, 79 GaApp 762—^Pope v State, 
45 SE2d 682, 76 GaApp 289—Gil¬ 
ley V State. 38 S E 2d 180, 73 Ga 
App 847—^Harris v State, 35 SE 
2d 17. 72 GaApp 716—Walker v 
State. 10 SE2d 767, 63 GaApp 254 
—McHenry v State, 198 SE 818, 
58 GaApp 410—Caldwell v State, 
198 SE 793, 58 GaApp 408—Mor¬ 
gan V State, 191 SE 178, 55 Ga 
App 672—Johnson v State, 183 S 
B 194, 52 GaApp 383—McDufiSe v 
State, 182 SE 57, 52 Ga.App 17— 
Miller V State, 180 SE 648, 51 Ga 
App 437—Miller v State, 177 SE 
82, 50 Ga App 30 

Ill—People V Buctice, 20 NE2d 83, 
371 Ill 159—People v McMahon, 
194 NB 233, 359 Ill 97—People v 
Davies, 188 NB 337, 354 Ill 168 
People V Betts, 24 NE2d 878, 
303 Ill App 232 

Iowa—State v Thomason, 276 NW 
619, 224 Iowa 499—State v Busing, 
251 NW 620 

Ky—^Prince v Com, 277 SW2d 470 
—^Kelly V Commonwealth, 232 S 
W2d 1022, 313 Ky 607 

Md—Davis V State, 97 A 2d 303, 202 
Md 463 

Mass —Commonwealth v Miller, 8 N 
B 2d 603, 297 Mass 285 

Mich—People v Rogers, 5 iN’W2d 
668, 303 Mich 94—^People v Moceri, 
293 NW 727, 294 Mich 483 

Neb—Jones v State, 22 NW2d 710, 
147 Neb 219 

NJ—State V Rabatm. 96 A 2d 431, 25 
NJ Super 24 

State V O'Connor, 49 A 2d 45, 134 
N J Law 636 

NT—People v Namer, 142 NTS 2d 
351, 286 AppDiv 890—^People v 
Russo, 103 NTS 2d 603, 278 App 
Div, 98, affirmed 102 NB 2d 834, 303 
NT 673—People v Logan, 95 N 
TS2d 806, 276 AppDiv 1029—Peo¬ 
ple V Messineo, 59 NTS 2d 776, 
270 App Div 817—^People v Lo 
Turco, 11 NTS 2d 644, 256 App 
Dlv 1098, affirmed 21 NE2d 888, 
280 NT 844—People v. Shauter, 
285 NTS 245, 246 AppDiv 221. 
affirmed People v Stanger, 6 NE 
2d 355, 272 NT 607 
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People V Barber, 121 N T S 2d 
170 

NC—State v Williamson, 78 S E 2d 
763, 238 NC 652 

Okl—Holden v State, 47 P 2d 223, 
67 Okl Cr 34 

Pa—Commonwealth v Farley, 77 A 
2d 881, 168 Pa Super 204 

Commonwealth v Turpin, Quar 
Sess , 69 Montg Co 322. 

SC—Town of Clinton v Hall, 27 S 
E2d 569, 203 SC 407 

Tex—^Linsey V State, Cr, 279 S W 2d 
862—Bryant v State, Cr. 274 SW 
2d 838—Tunnell v State, 263 SW 
2d 776, 159 Tex Cr 328—Allen v 
State. 259 S W 2d 225. 158 Tex Cr 
666—Vogt V State, 258 S W 2d 795, 
159 Tex Cr R 211, certiorari de¬ 
nied Vogt V State of Tex , 74 S CL 
221, 346 US 901, 98 LEd 401— 
Smith V State, 255 S W 2d 223, 158 
TexCr 305—^Hutspeth v State, 254 
SW2d 130, 158 TexCr 188—Hen¬ 
son V State, 252 SW2d 711, 158 
TexCr 6—^Anderson v State, Cr, 
224 S W 2d 246—Williams v State, 
215 SW2d 630, 152 TexCr 486— 
Walker v State, 196 SW2d 515, 
149 Tex Cr 501—^Franklin v State. 
183 SW2d 673, 147 TexCr 636— 
Stroud V State, 167 S W 2d 526, 145 
TexCr 264—Montgomery v State, 
116 SW2d 737, 134 TexCr 489— 
Tyler v State, 106 S W 2d 301, 133 
Tex Cr 24—Kimbro v State, 102 
S W 2d 416, 132 Tex Cr 66—French 
v State, 70 S W 2d 1002, 126 Tex 
Cr 246—Hyde v State, 68 S W 2d 
200, 124 Tex Cr 285—^Keys v State, 
67 SW2d 878, 125 Tex Cr R 250 

Wash—State v Kelley, 220 P 2d 342, 
36 Wash 2d 772 

68 CJ p 68 note 17 [a], [c], p 59 note 
19 

80. Ala—Roberts v. State, 153 So 
663, 26 AlaApp 84 

Cal—People v Boyd, 178 P 2d 797, 
79 Cal App 2d 90 

Ga—Davis v State, 200 SB 809, 
second case, 69 GaApp 343—Mc¬ 
Henry V State, 198 SE 818, 58 
Ga App 410 

Ill—People V Gregor, 194 NE 650. 
359 in 402 

People V Season, 97 NB2d 603, 
342 I11APP 621 

Ky—Bowman v Commonwealth, 217 
SW2d 967, 309 Ky. 414—^Reid v 
Commonwealth, 184 SW2d 101, 298 
Ky 800 

Mont—State v Gilbert, 232 P2d 838. 
125 Mont 104 

NT—^People v Blumenthal, 128 N. 
TS2d 735, 283 AppDiv 784 

68 CJ p 68 note 17 [b], [d], Ce], 
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in prosecutions for carrying or possessing weapons 
in any unlawful manner,8^ or for violating the 
Federal Firearms Act 82 

(2) Circumstantial Evidence 

The offense of carrying or possessing a weapon may 
be established by circumstantial evidence, and this is 
usually the only way to prove intent 

The offense of carrying or possessing a weapon 
may be established by circumstantial evidence ,83 
however, such evidence must exclude every rea¬ 
sonable hypothesis other than that of guilt.84 

Intent. Circumstantial evidence is usually the 
only means of proving intent and it has accordingly 
been held that proof of the carrying or possession of 
a prohibited weapon, especially in a concealed or 
surreptitious manner, is evidence from which it is 
permissible to infer not only the intent to conceal 
the weapon, 85 but also the intent to wear it as a 
weapon, or the intent to injure or to use the weap¬ 
on unlawfully against another 86 The mere fact, 
however, of having a weapon on or about one’s 
person is not necessarily sufficient evidence of a 
specific intent.87 


(3) Defenses 

In order to justify acquittal on a charge of carrying 
or possessing a weapon, there must be substantial evi¬ 
dence that accused, when having a prohibited weapon 
in his possession, was a person within the meaning of a 
statutory exception. 

In order to justify acquittal, there must be sub¬ 
stantial evidence that accused, when having a pro¬ 
hibited weapon in his possession, was a person 
within the meaning of an exception in the statute, 
as that he was a traveler,88 or that for any other 
reason he did not violate the law, as considered 
supra § 9, a mere possibility of innocence will not 
suffice.89 Nevertheless, it is not incumbent on 
accused to prove his defense beyond a reasonable 
doubt, 89 a preponderance of the evidence being 
sufficient,81 and his innocence may be inferred 
not only from evidence adduced on his own behalf 
but also from that introduced by the state.82 

§ 14. - Trial and Review 

a. Questions of law and fact 
b Instructions 

a. Questions of Law and Fact 

In prosecutions for the carrying or possession of 


81. Sviden.ce held sufficient 

Cal—People v Rodriguez, 282 P 2(i 
132, 132 CalApp2d 335—People v 
Garrow, 278 P 2d 475, 130 Cal App 
2d 75, certiorari denied Garrow v 
State of California, 75 S Ct 779, 
349 US 933, 99 L Ed 1263, rehear¬ 
ing denied 76 S Ct 892, 349 US 969, 
99 L Ed 1290—People v Nations, 
263 P2d 619, 121 Cal App 2d 695— 
People V Frickel, 247 P 2d 72, 112 
Cal App 2d 763—People v L'Hom- 
medieu, 111 P 2d 921, 44 Cal App 
2d 27—People v Quinones, 35 P 
2d 638, 140 Cal App 609 

DC—U S V Waters, DC., 73 P 
Supp 72, appeal dismissed 69 S Ct 
168, 335 US 869, 93 L Ed 413, and 
cause certified 175 P2d 340, 84 U 
S App D C 127 

Bussie V U S, MunApp, 81 A 
2d 247 

NT—People v Logan, 96 NTS 2d 
806, 276 AppDiv 1029 

68 C J p 58 note 18 [a], p 69 note 20 
[a] 

Evidence held insnfflcieiLt 

U S —U S ex rel Murphy v War¬ 
den of Clinton Prison, D C N T, 
29 PSupp 486, affirmed CCA, U 
S ex rel Murphy v Murphy, 108 
P.2d 861, certiorari denied Murphy 
V. Warden of Clinton State Prison 
at Dannemore, NT, 60 S Ct 683, 
309 US 661, 84 LEd 1009, rehear¬ 
ing denied 60 S Ct 609, 309 U.S. 696, 
84 LEd 1036, 

Cal—People v. Golden, 174 P 2d 82, 
76 Cal App 2d 769—^People v. Tay¬ 
lor, 40 P2d 895, 4 CaIJLpp.2d 220. 

84 C J S,—33 


Mich—People v Petro, 70 NW2d 69, 
342 Mich 299 

N T —People v Adamkiewicz, 81 N B 
2d 76. 298 NT 176 
People V Loporcaro, 140 NTS 2d 
150, 286 App Div 1088—People v 
Portese, 108 NTS 2d 471, 279 App 
Div 63—^People v Quintana, 20 N 
T S 2d 806, 260 App Div 13—^Peo¬ 
ple V Glassman, 8 NT S 2d 349, 265 
App Div 997—^People v Di Landn, 
293 NTS. 646. 250 App Div 62 
People V Boitano, 18 N T S’ 2d 
644 

Tex —Ramirez v State, 221 S W 2d 
241, 163 TexCr 454—Smith v 

State. 190 S W 2d 830, 149 TexCr 
7—Davis V State. 122 S W 2d 635, 
135 Tex Cr 659 

68 CJ p 68 note 18 [b], p 69 note 20 
[b], [c] 

Corpus delicti 

In prosecution for violation of the 
deadly weapon act, corpus delicti was 
established by testimony of arresting 
officers that at time of arrest accused 
was armed with blackjack, coupled 
with testimony of accused at the tri¬ 
al admitting such possession 
Cal—^People v Sparks, 186 P 2d 652, 
82 Cal App 2d 145 

82. US —Rivera v. U. S, CCA 
Puerto Rico, 161 P 2d 47—Cases v 
U S, CCAPuerto Rico, 131 F 2d 
916, certiorari denied Cases Velas¬ 
quez V U S, 63 S Ct 1431, 319 U S 
770, 87 L Ed 1718, rehearing denied 
65 set 1010, 324 US 889, 89 L Bd 
1437. 


83. Ga—Morgan v. State, 191 SE 
178, 55 Ga App 672 

68 C J p 69 note 23 
Alien possessing weapon 
Alien character and possession of 
firearm were sufficiently proved by 
circumstantial evidence 
Cal—-People v Bedoy, 252 P 1061, 80 
Cal App 783 

84. Ga—Miller v State, 136 SB 
539, 36 GaApp 304—^Amorous v 
State, 57 SE 999, 1 GaApp 313 

8&- Mo—State v Carter, 168 SW 
679, 259 Mo 349 
68 C J P 69 notes 28, 29 

86. Ark—Carr v. State, 34 Ark 448, 
36 AmR 15 

68 C J P 59 note 29 

Presumption arising from possession 
of weapon see supra subdivision a 
of this section 

87. Mont—State v Hodge. 273 P- 
1049. 84 Mont 24 

68 C J p 59 note 30 

88. Tex—^Kemp v State, 31 S W 2d 
662, 116 TexCr 90 

68 C J p 60 note 32 

89. Ala—^Nichols V State. 14 So 539, 
100 Ala 23 

90. Tex—^Humphries v State, 124 S. 
W 636, 68 TexCr 30 

81. Ohio—^Pink v State, 178 NE 
700, 40 Ohio App. 431 

92. Ga—^Webb v State, 88 S E 751, 
18 GaApp 44—Hams v State, 81 
SB 587, 14 GaApp 521, 
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weapons, questions of fact on which the evidence is 
conflicting are fop the determination of the jury, such as 
With respect to intent or motive, or concealment, but 
questions of law are for determination by the court 

General rules as to questions of law and fact 
apply in prosecutions for the carrying or possession 
of weapons 9* Questions of fact on which the evi¬ 
dence IS conflicting are for the determination of 
the jury,94 while questions of law are for de¬ 
termination by the court 

Intent or motive^ when material in a prosecution 
for the carrying or possession of a weapon, must 
usually be inferred from words or acts, and is a 
question of fact to be determined by the jury^^ or 
by the court sitting without a jury,^*^ although where 
the evidence is insufficient to warrant submission 
to the jury, the court may direct a verdict of ac¬ 
quittal The fact that a firearm, when earned 
or possessed by accused, was unloaded does not 
demonstrate his innocence as a matter of law,^^ 
but may be considered by the jur^^, with the other 
facts and circumstances in the case, in determining 
the intention of accused ^ 


94 C.J.S. 

Concealment^ as an indispensable element of the 
offense of carrying concealed weapons, is a fact to 
be determined by the jury^ where the evidence is 
conflicting,^^ and whether or not the weapon was 
carried or concealed on or about the person may 
also be for the jury ^ 

Unlawful nature of the weapon is often a ques¬ 
tion which is properly submitted to the jury ^ 
Whether or not a firearm is in such a condition that 
it cannot be filed may likewise be a question for 
the jury or arbiter of the facts ^ The court, how¬ 
ever, may determine in the first instance whether 
the instrument in evidence is within the statute 
prohibiting possession of certain weapons^ 

Defenses Where a defense has been interposed 
to an indictment or information for the carrying 
or possession of a weapon, the question of the guilt 
or innocence of accused is a matter for the jury, 
on conflicting evidence ^ It is ordinarily the prov¬ 
ince and duty of the jury, under the instructions of 
the court, to weigh the evidence before it and de- 


93- Mich—People v Vaines, 17 N 
W 2d 729, 310 Mich 500 

94- US—U S V Tot, BCNJ, 42 
F Supp 262, affirmed CCA, 131 F 
2d 261, reversed on other g^rounds 
63 set 1241, 319 US 463, 87 L Ed 
1519 

Cal—People v L^Hommedieu, 111 P 
2d 921, 44 Cal App 2d 27 
BC—Wilson V U S. 198 F2d 299, 
91 US App DC 135 
Mass—Commonwealth v Bartholo¬ 
mew, 93 KE2d 551, 326 Mass 218 
Mo—State v Carter, 64 S W 2d 687 
N* J—State V Rabatin, 95 A 2d 431, 
25 N J Super 24 

Tenn—Brooks v State, 213 S W 2d 7, 
187 Tenn 67 

Tex—Glaus v State, 93 SW2d 727, 
130 TexCr 250—Gee v State, 87 
SW2d 483, 129 Tex Cr 312—Kerr 
V State, 81 S W 2d 630, 128 Tex Cr 
373 

WVa—State v. Cline, 22 S B 2d 871, 
125 WVa 63 

Rebuttal of pruua facie case 

In prosecution for carrying: a pistol 
without a license, where state makes 
out pnma facie case, it is a question 
for jury, under evidence, to determine 
whether defendant carried burden of 
rebutting pnma facie case 
Ga—Allen v State, 71 S E 2d 870. 86 
Ga App 604 

j:>a]ig'erous weapon 

In a prosecution for carrying* as a 
concealed weapon an article or in¬ 
strument which becomes a danger¬ 
ous weapon only when used or car¬ 
ried for use as a weapon, whether the 
instrument was so used or carried 
becomes a question of fact. j 


Mich—People v Vaines, 17 NW2d 
729, 310 Mich 500 

EvidexLce held sufflcienrb to take case 
to jury 

Cal—People v Sparks, 185 P 2d 662, 
82 Cal App 2d 145 

DC—^Bussie V U S, MunApp, 81 
A 2d 247 

Evidence held insufficient to take case 
to jury 

U S —Giardano v U S , C C A Cal, 
139 F 2d 198 

95 WVa—^Village of Barboursville 
I ex rel Bates v Taylor, 174 S E 
j 485, 115 WVa 4, 92 ALR 1093 

' 96. Pa —Commonwealth v Festa, 40 
I A 2d 112, 156 Pa Super 329 
68 CJ p 60 note 44 

197. Ala—Danal v State, 71 So 976, 
14 Ala App 97 

NT—People v Panitz, 296 NTS 2d 
! 80, 251 App Div 276 

98 NT T —^People v Rosen, 74 N Y S 
2d 624 

99. Ark—^Hathcock v State, 137 S 
W 551, 99 Ark 65 
68 C J p 60 note 46 

1. Ark—Hathcock v State, supra 
Pa—Commonwealth v Sweitzer, 21 

PaDist 807 

2. Cal—People v Canales, 56 P 2d 
289, 12 Cal App 2d 215 

Ky —Tackett v Com , 261 S W 2d 298 
68 C J p 60 note 49 

3. Ill—People V Henneman, 10 N 
E 2d 649, 367 Ill 151 

Ky—Shell v Commonwealth, 220 S 
W2d 842, 310 Ky 339 
68 C J* p 60 note 50 
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Evidence held sufficient to take case 
to jury 

Kv—Coomer v Commonwealth, 238 
SW2d 161—Kelly v Common¬ 
wealth, 232 SW2d 1022, 313 Ky 
507—Asher v Commonwealth, 220 
SW2d 867, 310 Ky 337—Johnson 
V Commonwealth, 215 SW2d 838, 
308 Ky 709—Turley v Common¬ 
wealth, 209 SW2d 843, 307 Ky 89 
—Newsome v Commonwealth, 205 
S W2d 688, 305 Ky 783 
Pa—Commonwealth v Festa, 40 A 
2d 112, 156 Pa Super 329 

4. Ky—Shoupe v Commonwealth, 
202 SW2d 369, 304 Ky 737. 

68 C J p 60 note 51 

5. Cal—People v McKinney, 50 P 
2d 827, 9 Cal App 2d 623 

68 C J p 61 note 52 

6. NT —People v Tardibuono, 20 

NTS 2d 633, 174 Misc 305 

68 C J p 61 note 53 

7. Cal —^People v Canales, 65 P 2d 
289, 12 Cal App 2d 215 

8. Ky—Avery v Commonwealth, 3 
S W2d 624, 223 Ky 248 

68 CJ p 61 note 66 

Evidence held insufficient to take case 
to jury 

In prosecution for carrying con¬ 
cealed a deadly weapon, evidence was 
insufficient for the jury on defense 
that defendant was a peace officer at 
time of commission of offense and 
expressly authorized to carry such a 
weapon 

Ky—Witt V Commonwealth, 215 S. 
W2d 949, 309 Ky 18 
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termine its sufficiency to bring the accused within 
an exception m the statute ^ Whether accused when 
traveling deviated from his route is ordinarily a 
question of fact for the jury 

b. Instructions 

In prosecutions for the carrying or possession of 
weapons, the court should give clear and uncontradictory 
instructions which correctly state the law m the light 
of the evidence 

General rules governing instructions apply in 
prosecutions for the carrying or possession of 
weapons It is the province and duty of the 
court, either of its own motion or on request to 
give clear and uncontradictory instructions^^ which 
correctly state the law^3 m the light of the evi¬ 
dence,including the law pertaining to such the- 
ones or defenses^S as may be adequately presented 
by the evidence The court may properly modi¬ 


fy a requested instruction,and if it does not do 
so, It should refuse to give instructions which do 
not correctly state the law as applied to the facts, 
or which have a tendency to confuse or mislead, 
or contain a hypothesis not conforming to the 
evidence 20 if the evidence is conflicting or 
susceptible of different interpretations, it is in¬ 
cumbent on the court, on proper request, to charge 
the jury in appropriate language and in such a 
manner as to invoke their decision as between the 
conflicting facts or theories It has been held 
that under ordinary circumstances it is not neces¬ 
sary for the court to define the meaning of the 
word “concealed ”22 

§15, - Sentence and Punishment 

Under some statutes relating to punishment for the 
carrying or possession of weapons, the sentence imposed 


9. Ark—Town of Beebe v Judd, 205 
S W 981, 136 Ark 22 

68 C J p 61 note 56 
Place 

(1) In prosecution for violation of 
statute defining- the offense a person 
commits in carrying a pistol without 
license except in his dwelling house 
OP place of business or on other land 
possessed by him, jury question was 
presented as to whether place at 
which defendant was carrying weap¬ 
on was his place of business 

D C —Alexander v U S , 210 F 2d 727, 
93 U S App D C 240 

(2) In trial for carrying concealed 
pistol without license at place other 
than his abode, whether defendant, 
living in hotel, in a room of which 
he was arrested, was assigned to such 
room or merely visiting it at time, 
was question for jury on conflicting 
evidence 

Ala—Brooks v City of Birmingham, 
19 So 2d 74, 31 Ala App 496 

10. Ark—Town of Beebe v Judd, 
205 SW 981, 136 Ark 22 

68 C J p 61 note 57 

11. Ala—Clayton V. State, 155 So 
718, 26 Ala App 94 

12. Tex—Schroeder v State, 99 S 
W 1003, 50 Tex Cr 111 

13 Cal—People v Mulherin, 35 P 
2d 174, 140 Cal App 212 
68 C J p 61 note 61 

Instructlosis held proper or exrone*^ 
o-asly refused 

US—Goforth V U S, CAN C, 218 
F 2d 820—Quinones v U S, CCA 
Puerto Rxco, 161 F 2d 79, certiorari 
denied 67 S Ct 1513, 331 US 833, 
91 LiEd 1846 

Cal—People v Mulherin, 35 P 2d 174, 
140 Cal App 213 

Ga—^Allen v State, 71 S B 2d 870, 
86 Ga App 604. 


Mo—State v Charles, 268 S W 2d 830 
—State V Carter, 64 S W 2d 687 
N T —^People v Portese. 108 N T S 2d 
471, 279 App Div 63—People v 

Lucido, 4 NTS 2d 122, 254 App 
Div 750 

Pa —Commonwealth v Festa, 40 A 2d 
112, 156 Pa Super 329 
Tenn —McNew v State, 144 S W 2d 
740, 176 Tenn 492 

Tex—Walker v State, 195 S W 2d 
363, 149 Tex Cr 438—Sanderson v 
State, 80 S W 2d 755, 128 Tex Cr 
307 

Xustiuctious held improper or proper¬ 
ly refused 

US—U S V Tot, CANJ, 131 F 2d 
261, reversed on other grounds 63 
set 1241, 319 US 463, 87 L Ed 
1519 

Ky—Skidmore v Commonwealth, 223 
SW2d 739, 311 Ky 176—Bundy v 
Commonwealth, 143 S W 2d 1054, 
284 Ky 119—^McCown v Common¬ 
wealth, 63 SW2d 601, 250 Ky 574 
Neb—^Phillips V State, 49 N W 2d 
698, 151 Neb 790 

Tex—Wells v State, 210 SW2d 154, 
152 Tex Cr 1—^Pnvitt v State, 208 
SW2d 635, 151 Tex Cr 423—Leh¬ 
man V State, 94 SW2d 1166, 130 
Tex Cr 423 

Unnecessary mstmcinoii 

In prosecution for carrying a con¬ 
cealed dirk or dagger, definition of 
pocket knife or definition thereof in 
instructions to jury was unnecessary 
Cal—People v Syed Shah, 205 P 2d 
1081, 91 Cal App 2d 716 

14- La—State v. Perez, 92 So 45, 
151 La 626 
68 C J p 61 note 62 
Xustructlons held proper 
Cal—People v. Klinkenberg, 204 P 2d 
47, hearing denied 204 P 2d 613, 90 
Cal App 2d 608 

Ky—Simpson v Com, 215 S W 2d 
844, 308 Ky 735 
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15. Iowa—State v Williams, 29 N 
W 801, 70 Iowa 52 

68 C J p 61 note 63 

Sold error not to mstruct as to de¬ 
fense 

Ky—Turley v Commonwealth, 209 
S W2d 843, 307 Kv 89 
Tex—Johnson v State, Cr, 269 SW 
2d 406—Poston v State, 104 SW 
2d 516, 132 Tex Cr 317—^Reynolds 
V State, 104 S W 2d 17, 132 Tex 
Cr 204 

Instruction hold too restrictivo 

(1) In general 

Tex—Dominguez v State, 147 S W 2d 
480, 141 Tex Cr 67 

(2) In prosecution for carrying 
concealed weapon, court's charge re¬ 
quiring defendant to show that cir¬ 
cumstances which he claimed as jus¬ 
tification for carrying weapon were 
associated or connected with his 
business, went beyond statutory re¬ 
quirements 

Ohio—State v Johnson, App, 112 N 
E2d 62 

16. Tex—^Wortham v State, 252 S 
W 1063, 95 TexCr 135 

68 C J p 62 note 64 

17. Mo —Ornck v Akers, 83 S W 
549, 109 Mo App 662 

18. Mass —Commonwealth v Miller, 

8 NE2d 603, 297 Mass 285 

Mo—State v Carter, 64 S W 2d 687. 

68 C J p 62 note 66 

19- Ala—Street v Stale, 67 Ala 87 
Tex—Smith v State, 232 SW 811, 
89 TexCr 606 

20. Ala—Wetzel v State, 176 So 
224, 27 Ala App 517, certiorari de¬ 
nied 176 So 226, 234 Ala 610 

68 C J p 62 note 68 

21. Tex—Grant v State, 13 S W 2d 
889, 112 TexCr 120 

22. Ky—Tackett v CommonwealtH, 
261 S W 2d 298—Avery v Common¬ 
wealth, 3 S W 2d 624, 223 Ky 248. 
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may be within the discretion of the court, subject to the 
right of review for an abuse of discretion, and subject 
also to the limitations fixed by the statute 

Under some statutes relating to punishment for 
the carrying or possession of weapons, the sentence 
imposed may be within the discretion of the court, or 
sometimes of the jury, subject to the right of review 
for an abuse of discretion,23 and subject also to 
the limitations fixed by the statute^^ m force at the 
time of the commission of the offense Statutes 
declaring in the alternative that the penalty for 
unlawfully carrying weapons shall be a fine or 
impnsonment do not authorize both a fine and im¬ 
prisonment 26 The power which the court may 
have to admeasure the punishment within certain 
limits IS a judicial rather than an arbitrary power,27 
and the court is not warranted in imposing an ex¬ 
cessive sentence,28 that is, a sentence which is un¬ 
just in its relation to the offense for which accused 
has been convicted 25 Although it is held in some 
jurisdictions that a sentence not greater than the 
maximum fixed by law cannot be excessive m 
legal contemplation,20 it is also held that where the 
charge embodies no more than the unlawful carry¬ 
ing of a weapon, the maximum penalty is not justi¬ 
fied,especially if accused pleads guilty,22 and 
there is nothing to aggravate the offense 23 

Some statutes expressly provide that designated 
facts, such as apprehension of attack, may be con¬ 


sidered in mitigation of the punishment, or justifica¬ 
tion of the offense, and it is accordingly held that 
discretionary power exists to assess a fine or im¬ 
pose an authorized punishment which is less than 
the minimum fixed by statute 24 In other jurisdic¬ 
tions, however, in the absence of such statutes, the 
apprehension of danger is not a circumstance 
which may be considered by way of extenuation 25 
Although it would be manifestly improper to pun¬ 
ish accused for one offense merely because he has 
committed another, his general conduct may be 
considered in gauging the punishment 2® Where 
the evidence shows without conflict that accused is 
exempted from the penal provisions of the statute 
or has not violated the law, the court is powerless 
to render a judgment of conviction, and has no 
choice but to discharge him 27 

§ 16. Pointing or Exhibiting Weapons 

The aiming, drawing, pointing, or exhibiting of a 
weapon in a certain manner is an offense under some 
statutes, and it is immaterial to the commission of the 
offense that no physical injury resulted to anyone. 

Under some statutes, the aiming, drawing, point¬ 
ing, presenting, or exhibiting of a weapon under 
certain circumstances is a distinct offense, 23 kindred 
m Its nature to that of carrying weapons,25 and it 
IS immatenal to the commission of the offense that 
the weapon, if a firearm, could not be discharged 


23. NTC —state v Woodlief, 90 SE 
137, 172 3SrC 885. 

68 C J p 62 note 73 

XHscretlon not aliused 

Sentence to penitentiary for one 
year for carrying concealed automa¬ 
tic pistol was not abuse of discretion 
under evidence 

2 Sreb—Bright v State, 252 NW 386, 
125 Neb 817 

24, Cal —In re O’Donnell, 9 P 2d 223, 
121CalApp 370 

08 CJ, p 62 note 74 

Tine anthonzed by statute 

The statute authorizing fine not ex¬ 
ceeding a certain sum in addition to 
imprisonment on conviction of any 
crime punishable by imprisonment, in 
relation to which no fine is prescrib¬ 
ed, includes all crimes, whether de¬ 
nounced in Penal Code or by special 
statutory enactment, and hence au¬ 
thorizes imposition of such a fine in 
addition to sentence of imprisonment 
in county jail or state prison on con¬ 
viction of carrying concealed dirlc or 
dagger 

Cal—^People v Syed Shah, 205 P 2d 
1081, 91 Cal App 2d 716 

Tine lower thaii amnlmum held error 
Tex—^Jenkins v State, 159 SW2d 
885, 143 Tex Cr. 515- 


25. Tex —Perkins v State, App , 13 
SW 790 

68 C J p 62 note 75 

2S, La—State v Daniel, 75 So 102, 
141 La 423 

Tex—^Everett v State, 226 S W 2d 
873, 154 TexCr 262 

27. NY—People v Miles, 158 NTS 
819. 173 AppDiv 179, 34 NTCr 
555 

28. Tenn—Brooks v State, 215 S W 
2d 785, 187 Tenn 361 

68 C JT p 62 note 79 
Sentence held not excessive 
Ill—People V. Davies, 188 NE 337, 
354 Ill 168 

Tex—Stroud v State, 167 SW 2d 526, 
145 TexCr 264 
68 C J p 62 note 79 [a]. 

Two offenses 

Under statutes fixing punishment 
for carrying concealed deadly weap¬ 
ons on person at separate or solitary 
confinement not exceeding one year 
and for carrying firearms in motor 
vehicle without license at simple im¬ 
prisonment not exceeding three years, 
definite sentence of two years in state 
penitentiary on conviction for both 
offenses was erroneous 
Pa —Commonwealth ex rel Mona¬ 
ghan V Burke, 82 A 2d 337, 169 Pa 
Super 256, certiorari denied Mona¬ 
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ghan V Burke, 72 S Ct 233, 342 
US 898, 96 LEd 673 

28. NY—People v Miles, 158 NTS 
819, 173 AppDiv 179, 34 NTCr 
555 

30. Ga—Godwin v State, 61 SE 
598, 123 Ga 669 

31. Puerto Rico —People v. Laurea- 
no, 34 Puerto Rico 203 

68 C J p 63 note 83 

JSvidenoe held inauffleieut to warrant 
Tn.ft.-gi-mTiir> punishment 

Okl—Holden v State, 47 P 2d 223, 57 
OklCr 34 

32. Puerto Rico —People v Laurea- 
no, 34 Puerto Rico 203 

33. Puerto Rico—People v. Laurea- 
no, supra 

34. Ala—Maxwell v. State, 39 So 
382, 143 Ala 57 

35. NC—State v Woodlief, 90 S E 
137, 172 NC 885. 

36. N C —State v. Woodlief, supra 

37. Nev—^Ex parte Davis, 110 P- 
1131, 33 Nev 309 

68 C J p 63 note 92 

38. Mo—State v Duvemck, 140 S 
W 897, 237 Mo 185 

68 C J p 63 note 94 

39. Mo —State v Morns, 172 S.W 
603, 263 Mo 339. 

68 C J p 63 note 93. 
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as considered supra § 17, or that no physical injury 
resulted to anyone The commission of the crime 
of drawing a prohibited weapon while unlawfully 
armed therewith constitutes the statutory offense of 
committing a crime when armed.^i 

The word as used in some statutes, con¬ 

notes intention,42 and is synonymous with “draw ”43 
The word ^"draw’’ in this connection is judicially 
defined as meaning intentionally to point a weap¬ 
on 44 It is not equivalent to “flounsh ”45 

The zvord ''point although practically synony¬ 
mous with “aim, ”46 is less specific than the latter 
tenn.47 The pointing of a weapon at, or, in the 
language of some statutes, toward another, must 
necessanly be preceded by the drawing of the 
weapon for that purpose.48 

g 17 ^ -- Nature and Elements of Offenses, 

and Defenses 

The very essence of the offense of pointing or ex¬ 
hibiting the weapon is the doing of the act, which is 
required by the statutes to be done intentionally, but 
the criminality of the act does not depend on motive. 
The legitimate defense of person or property constitutes 
a defense to a prosecution for pointing or exhibiting a 
weapon. 

Under statutes prohibiting the pointing or ex¬ 
hibiting of weapons, the very essence of the of¬ 
fense IS the doing of the criminal act,^9 which is 
expressly or impliedly required by the statutes to 
be done intentionally 50 The criminality of the 
act does not depend on motive ,5i more specifically. 


WEAPONS §§ 16-17 

malice, or an intent to injure, is not an ingredient 
of the offense 52 Moreover, neither present abil¬ 
ity to commit an assault^s nor present ability to 
see or harm the intended victim is an element of this 
offense 5^ 

Weapons prohibited* In determining the kind 
of weapons coming within the prohibition of stat¬ 
utes directed against the pointing or display of 
weapons, the construction placed on statutes for¬ 
bidding the carrying of weapons may properly be 
considered ^5 A pistol,without proof that it is 
loaded or presently capable of committing an in¬ 
jury,rifle,58 or other firearm^^ is a deadly weap¬ 
on within the purview of the statutes; a hatchet,®^ 
a club,®i and even a pocketkmfe62 may be deadly 
weapons. The pointing or exhibiting of a firearm 
m the manner prohibited by the statutes constitutes 
an offense even though the firearm is unloaded®^ 
or in such a condition that it cannot be discharged 

Places prohibited. Statutes making it unlawful 
to point or display weapons, instead of being ap¬ 
plicable to places in general, may be limited nr 
their scope to particular places; and hence to con¬ 
stitute an offense the accused must have pointed or 
displayed the weapon m a place prohibited by the 
statute, such as a private house, a public place,^® 
or a place of amusement Under some statutes, 
the offense must be committed in the presence of 
one or more persons 

Manner of pointing or exhibiting. In order to 
constitute the offense, it is necessary that the weap- 


40 Del —State v Donovan, 8 A 2d 
876, 1 Terry 257 

41. Ind —^Alderson v State, 168 N B 
481, 201 Ind 359 

68 C J p 63 note 98 

42. Ga—^Livingston v State, 65 S E 
812, 6 Ga App 805 

43. Ga—^Livingston v State, supra 
Miss—Coleman v Slate, 48 So 181, 

94 Miss 860. 

44 Ind—Siberry v State, 47 NB 
458, 149 Ind 684 
68 C J p 63 note 2. 

45. N M —State v. Boyles, 174 P 423. 
24 NM 464 

68 C J p 63 note 3 

46. Miss—Coleman v. State, 48 So 
181, 94 Miss 860 

47. Ga—^Livingston v. State, 66 S B 
812, 6 Ga App 805 

68 C J p 63 note 5. 

48 . Ky—^Hatfield v. Commonwealth, 
254 S W. 748. 200 Ky 243 

68 C J p 63 note 6. 

49 . Okl—Buchanan v. State, 219 P. 
420, 25 Okl Or 198. 


50. Ga—ParsoYis v State, 84 SB 
974, 16 Ga App 212 

68 C J P 63 note 9 

51. Ind—Underhill v State, 114 N 
E 88, 186 Ind 687 

52- Del—State v Gam, 74 A 7, 24 
Del 25 

68 C J p 68 note 11 

53 Ind—Underhill v State, 114 N 
E 88, 186 Ind 587 

54. Ind —Lange v State, 95 Ind 114 
68 C J p 64 note 13. 

55. Mo—State v Morris, 172 S W 
603, 263 Mo 339 

56. Ind -Underhill v State, 114 N E 
88. 186 Ind 687 

68 C J p 64 note 16 

57. Mass—Cittadino v State, 24 So 
2d 93, 199 Miss 235 

58. Okl—Golden v State, 290 P 
1111, 48 Okl Cr 322—Billings v 
State, 166 P 904. 14 Okl Cr 12 

69. Mo—State v Morris, 172 SW 
603, 263 Mo 339 

60. Mo—State V. Sebastian, 81 Mo 

514. 


61- Tex —^Fuller v State, 87 S W. 

832, 48 TexCr 300 
68 C J p 64 note 20 

62. Miss—State V Ware, 69 So 864, 
102 Miss 634 

63- Mo —State v Morns, 172 S W. 

603, 263 Mo 339 
68 C J p 64 note 24 
Gross carelessness m handling of a 
shotgun may be a violation of the 
statute making it unlawful to present 
a shotgun, whether loaded or unload¬ 
ed, at another 

Ala—^Davis v State, 19 So 2d 356, 31 
Ala App 508, certiorari d.enied 19 
So 2d 358, 246 Ala 101 
64 Mo—State v Morns, 172 SW 
603, 263 Mo 339 

65. Tex—Ward v State, 167 S W. 
343, 74 TexCr 94 

68 CJ p 64 note 27. 

66. Tex—Jones v Slate, 130 SW. 
1001, 60 Tex Cr 66 

68 C J p 64 note 28. 

67. N T —^People v Tremaine, 222 N. 
YS 432, 129 Misc 650 

68 C J p 63 note 97 

66 . Puerto Rico—People v Guzm&n, 
19 Puerto Rico 50 
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on be pointed or exhibited in the manner denounced 
by the statutes,some of which punish the of¬ 
fense whether committed playfully or otherwise, 
or when committed in a rude, angry, or threatening 
mannerThe shooting of a firearm may con¬ 
stitute the offense of rudely displaying it,'^^ b^t 
this IS not necessarily so A weapon may be dis¬ 
played willfully or unlawfully without being rude¬ 
ly displayed within the contemplation of the stat¬ 
ute 

Persons exempted Statutes forbidding the point¬ 
ing or exhibition of weapons make exceptions for 
the benefit of designated classes of persons, such as 
officers'^® and travelers,'^® and no offense is com¬ 
mitted where accused is within one of the excepted 
classes 

Defenses By express terms of the statutes or 
by judicial construction, the legitimate defense of 
person or property constitutes a defense to a prose¬ 
cution for pointing or exhibiting a weapon '^7 The 
right of self-defense, however, does not necessarily 
justify the use of certain prohibited weapons,*^^ 
and the use of insulting or abusive words does not 
constitute a justification'^® The fact that the per¬ 
sons, in whose presence accused exhibited the weap¬ 
on in a threatening manner, were at a certain dis¬ 


tance is no defense where the weapon could be 
effectively used at such a distance 

§ 18. - Prosecution and Punishment 

a Indictment and information 
b Evidence 

c. Trial, punishment, and review 
a. Indictment and Information 

Although the offense of pointing or displaying a 
weapon must be substantially described and no material 
element may be omitted, a mere formal defect or irregu¬ 
larity does not invalidate the accusation 

Although the offense of pointing or displaying 
a weapon must be substantially desenbed and no 
material element may be omitted,^! a mere formal 
defect or irregularity does not invalidate the ac¬ 
cusation Under the decisions in various jurisdic¬ 
tions, it has been held that the state must charge 
that the interdicted act was committed intentional- 
ly83 and unlawfullyS^ with a prohibited firearm or 
other weapon^^ and in the prohibited manner^^ 
m the presence of the required number of persons ^7 
It need not, however, be alleged that accused acted 
with malice, or that the firearm was loaded^S or 
was known by him to be loaded,or was earned®^ 


69 Puerto Kico—^People v Guzm4n, 
supra 

70 Del —State v Donovan, 8 A 2d 
876, 1 Terry 257 

68 C J p 64 note 32 
Purpose of statute 

The statute providing" that it shall 
be unlawful for any person in jest 
or otherwise intentionally to point a 
firearm towards any other person 
was enacted for protection of human 
life and m recognition of manifest 
danger arising- from careless hand¬ 
ling of firearms 
Del —State v Donovan, supra 
71. Mo—State v Morns, 172 S W 
603, 263 Mo 339 

FomtuLg* not necessary element 

The pointing of the weapon at com¬ 
plaining witness IS not a necessary 
element of the statutory offense of 
exhibiting a deadly weapon in a rude, 
angry, or threatening manner 
Cal —Garfield v Peoples Finance & 
Thrift Co of Riverside, 74 P 2d 
1061, 24 Cal App 2d 144 

72. Tex—Spiars v State, 60 SW 
947, 40 TexCr 437--Gozy v State, 
29 SW 783, 34 TexCr 146 

73. Tex—Lloyd v State, 184 SW 
192, 79 TexCr 251 

74 Tex—^Fuller v State, 87 SW 
832, 48 TexCr 300 

75. Mo—State v Mosby, 81 Mo App 
207 

68 C J. p 64 note 39 


76 Mo—State v Cousins, 110 SW 
607, 131 Mo App 617 

77. Ga—Brocken v State, 46 S E 2d 
738. 76 Ga App 685 
68 C J p 64 note 42 
Bight to kill 

Within statute making it unlaw¬ 
ful to point a gun at another except 
when done in “self-defense,’* the 
Quoted term includes the right to 
kill in defense of one’s child or to 
prevent commission of a felony 
Or—State v Nodine, 259 P 2d 1056, 
198 Or 679 

Besistmg trespassers 

If one charged with feloniously ex¬ 
hibiting a deadly weapon takes his 
gun along when he goes to exclude 
trespassers from his premises, only 
to resist attack in case attack should 
be made on him for thus asserting 
his lawful rights, and he makes no 
demonstrations with the gun except 
in resistance to the approach of the 
trespassers on him for the purpose 
of assault, he is not guilty of the of¬ 
fense charged 

Mo —State v Plassard, 196 S W 2d 
495, 355 Mo 90, appeal transferred 
190 S W2d 464 
68 C J p 64 note 42 [f J 

78. Tenn—Day v State, 6 Sneed 496 
68 C J p 66 note 43 

79 Ga—^Winkles v State, 40 SE 
259, 114 Ga 449 

68 C J p 66 note 44 1 
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80 Mo —State v Darrow, 104 S W 
2d 249 

81. Ga—Edwards v State, 111 SE 
748, 28 GaApp 466 

68 C J p 65 note 47 
Accusation held sufflcieut 
Okl—^Wilson V State, 209 P 2d 612, 
89 Okl Cr 421, opinion adhered to 
212 P 2d 144, 89 Okl Cr 421 
Accusation held msufflcient 
Ala—McCoy v State, 165 So 263, 27 
Ala App 18 

82. Hiss —Gamblin v. State, 45 Miss 
658 

68 C J p 65 note 48 

83 Ga—Edwards v State. Ill SE 
748, 28 GaApp 466 
68 C J p 65 note 49 

84. Ala—Bowen v State, 110 So 56, 
21 Ala App 547 

85. Tex—Fuller v State, 87 SW 
832, 48 TexCr 300 

86 . Tex—^Fuller v State, supra 
68 CJ p 66 note 62 

87. Miss—^Parrett v State, 68 So 
1, 101 Miss 306 

S3y Ind —Graham v. State, 35 N E 
1109, 8 Ind App 497 

89. Ind—Graham v State, supra 
68 C J p 65 note 66 

90. Ohio—Geiger v State, 6 Ohio 
Cir Ct 283, 8 Ohio CirDec 141 

91. Miss —Gamblin v. State, 45 Miss. 
658 
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in a public place or a public assemblage ^2 Where 
the statute prohibits the pointing or displaying of 
deadly weapons, the state may^3 or may not®^ be 
required to allege that a particular weapon is dead¬ 
ly, depending on whether or not the court can 
say that it is a deadly weapon per se 
Language of statute or statutory forms An ac¬ 
cusation in substantial conformity with the language 
of the statute is sufficient,95 even though the lan¬ 
guage is in the alternative,9 6 and each alternative 
averment may be sufficient to support the charge 97 
Where the statutory language is in the disjunctive, 
an allegation in the conjunctive is not objectionable 
as charging more than one offense, where the terms 
employed are synonymous 9 8 
Issues, proof, and variance Pursuant to general 
rules, material allegations of the indictment must 
be proved,99 and while unnecessary descnptxve 
averments do not vitiate the indictment, an aver¬ 
ment, although unnecessary, must be proved as 
laid,l unless it is mere surplusage ^ 

b. Evidence 

The state has the burden of proving the substantial 
elements of the offense of pointing or exhibiting a weap¬ 


on, and the existence of all of such elements must be 
shown by evidence which is competent in law. 

In view of the presumption of innocence, the 
state has the burden of proving the substantial 
elements of the offense of pointing or exhibiting 
a weapon,3 and the existence of all of such elements 
must be shown^ by evidence which is relevant and 
material as well as competent in law 5 Unless an 
appellate court, under the rules governing the re¬ 
view of criminal proceedings, can say that the evi¬ 
dence IS sufficient, a conviction for pointing or ex¬ 
hibiting a weapon will not be allowed to stand.^ 

c. Trial, Punishnieiit, and Review 

In prosecutions for* pointing or exhibiting weapons, 
the question of whether the accused is guilty or innocent 
of handling the weapon in a prohibited manner is a 
question to be determined by the Jury under the evidence. 
The quantum of punishment imposed by the trial court 
IS subject to review, and, if excessive, may be modified 
or reduced 

In prosecutions for pointing or exhibiting weap¬ 
ons, the question of whether accused is guilty or 
innocent of handling the weapon in the prohibited 
manner is a question to be determined by the jury 
under the evidence,*^ and the requisite intent to do 


92. Mo—state v. Seal, 47 Mo App 
603 

93. Tex—Jones v State, 96 SW 
29, 50 Tex Cr 210 

68 C J p 65 note 59 

94. Okl—Golden v State, 290 P 

1111, 48 Okl Cr 322 

68 C J p 65 note 59 

95 Mo—State v Gibson, 300 S W 

1106 

68 C J p 65 note 61 

96- Ala—^Elmore v. State, 37 So 

156, 140 Ala 184 
68 C J p 65 note 62 

97. Ala—Hughes v. State, 41 So 

427, 148 Ala 661 

98. Miss—Coleman V State, 48 So 
181, 94 Miss 860 

68 C J p 65 note 65. 

99. Ga—Bone v State, 74 S E 862, 
11 GaApp 128 

68 C J p 65 note 67, 

1. Del—State v Chambers, 41 A 
197, 16 Del 660 

68 C J p 66 note 69 

2. Ohio —Geiger v State, 5 Ohio 
Cir Ct 283, 3 Ohio Cir Dec 141 

3. Okl—^Wilson V State, 209 P 2d 
612, 89 Okl Cr 421, opinion adheied 
to 212 P 2d 144, 89 Okl Cr 421 

68 C J p 66 note 73 
PreseoLoe of several persons 

In prosecution for unlawfully ex¬ 
hibiting a deadly weapon, state was 
not required to prove that such weap¬ 
on was exhibited at any particular 
individual but only that it was ex¬ 
hibited in the presence of three or 
more persons. 


Miss —Sykes v City of Crystal 
Springs, 61 So 2d 387, 216 Miss 18 
4- Puerto Rico—People v GuzmAn, 
19 Puerto Rico 50 
Intentional pointmg' 

In order to sustain a conviction 
under the statute making it unlawful 
for any person to point a pistol at 
any other person, proof must show 
an intentional pointmg of the weapon 
Okl —Parker v State, 273 P 2d 778— 
Wilson V State, 209 P 2d 612, 89 
Okl Cr 421, opinion adhered to 212 
P 2d 144, 89 Okl Cr 421 

5. Ky —Hatfield v Commonwealth, 
254 SW 748, 200 Ky 243. 

68 CJ p 66 notes 75-77 
Evidence held admissible 

(1) In general 

Mo —State v. Darrow, 104 S W 2d 
249 

68 CJ p 66 note 77 [a] 

(2) In prosecution for feloniously 
exhibiting a deadly weapon, wherein 
defendant contended that place where 
he exhibited the deadly weapon was 
his home and that in defending it he 
had a constitutional right to bear 
arms, refusal to permit defendant to 
introduce evidence tending to estab¬ 
lish his right to possession of the 
realty was error 

Mo—State v Blassard, 196 S W 2d 
495, 355 Mo 90 
Evidence held inadmissible 
Mo —State v Darrow, 104 S W 2d 249 
68 C J P 66 note 77 [b] 

6. Evidence held sufficient 

(1) To sustain conviction of point¬ 
ing a weapon at another 
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Ga—Murphy v State, 28 S E 2d 198, 
70 GaApp 387 

Miss—Golden v State, 71 So 2d 476, 
230 Miss 18 

Okl—Cochran v State, 144 P 2d 751. 
78 Okl Cr 115—Newton v State, 
68 P2d 431, 61 OklCr 371 
S C —State V Thompkins, 68 S E 2d 
465, 220 S C 623 

Wis—State V Abdella, 52 NW2d 
924, 261 Wis 393 
68 CJ p 66 note 79 [a] (1) 

(2) To sustain conviction for ex¬ 
hibiting a weapon 

Miss—Sykes v City of Crystal 
Springs, 61 So 2d 387, 216 Miss 18 
68 CJ p 66 note 79 [a] (2) 

Evidence held insufficient 

(1) To sustain conviction for un¬ 
lawfully pointing a weapon at anoth¬ 
er 

Ga—Brocken v State, 46 S E 2d 738, 
76 GaApp 685 

Miss —Austin V State, 6 So 2d 121, 
192 Miss 342 

Okl—Smith V State, 202 P 2d 709, 88 
OklCr 276 

68 CJ p 66 note 80 [a] (1), [b] 

(2) To sustain conviction of dis¬ 
playing a weapon in a public place 
Tex—Hobbs v State. 227 S W 2d 670, 

164 Tex Cr 341 

(3) To sustain conviction for dis¬ 
playing weapon 

Tex—Taylor v State, 102 SW 409, 
61 Tex Cr 442 

7- Mo—State v Darrow, 104 SW. 
, 2d 249 

1 68 C J p 66 note 87. 
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the unlawful act may be inferred from the sur¬ 
rounding circumstances ® The jury should be cor¬ 
rectly instructed,9 in language which is not mis¬ 
leading,with respect to the contentions made^^ 
and to the propositions of law pertinent to the facts 
of the case, 2crLd they should return a proper ver¬ 
dict*^ 3 Substantial evidence tending to establish a 
valid defense, even though coming from the ac¬ 
cused alone,entitles him to an instruction pre¬ 
senting that defense The quantum of punish¬ 
ment imposed by the trial court is subject to re¬ 
view,16 and, if erroneous or excessive, may be 
modified or reduced 

§ 19- Shooting Firearms 

Under some statutes, the shooting of a weapon in 
certain places or under designated circumstances is a 
specific offense. 

Shooting firearms, in addition to being an ag¬ 
gravated assault, as discussed in Assault and Bat¬ 
tery § 76, may, under some circumstances, con¬ 
stitute a breach of the peace, as discussed in Breach 
of the Peace § 2, and, under some statutes, it is 
made a specific offense to discharge a weapon in 
certain places or under designated circumstances 
Except as provided by such statutes, however, the 
firing of a weapon does not constitute an offense 

§ 20, -Nature and Elements of Offenses, 

and Defenses 

a Nature and elements of offenses 
b. Defenses 

a. Nature and Elements of Offenses 

Statutes which declare unlawful the discharging of 


firearms In certain designated places are penal statutes 
of general and unrestricted nature The offense is com¬ 
mitted only where the shooting occurs at a prohibited 
place, but unless otherwise provided, no particular intent, 
motive, purpose, or knowledge is required as an element 
of the offense. 

Statutes which declare unlawful the discharging 
of firearms in certain designated places are penal 
statutes of general and unrestricted nature 20 

Another's property. Under a statute making it 
an offense to discharge firearms on another’s prop¬ 
erty, a person who discharges a gun on his own 
premises is not guilty of a violation of the stat¬ 
ute 

Dwelling house or schoolhouse. Under statutes 
which make it an offense to shoot at, toward, or into 
a dwelling house or certain other houses, the offense 
may be committed by two or more persons con¬ 
spiring together 22 Statutes defining this offense 
include only those buildings specifically mention¬ 
ed,23 they do not, for example, include a tent set 
up as a temporary shelter 24 The offense is com¬ 
mitted by a person who, while standing on the 
porch25 or inside the dwelling house,26 shoots at 
the floor27 or at, toward, or into any other part 
of the dwelling,28 and it is immaterial that he may 
have been guilty in the same transaction of unlaw¬ 
fully shooting at another person 29 Under some 
statutes, motive is important,20 malice being an 
essential ingredient of the offense ;2i but under 
others, no particular intent, motive, purpose, or 
knowledge is required as an element of the of¬ 
fense 22 The kind of firearm used in the shooting 
IS of no consequence 28 


8. Ga—^Parsons V State, 84 SE 974, 
16 GaApp 212—^Hawkins v State, 
70 SB 53, 8 GaApp 705 

9 . NTM—State v Boyles, 174 P. 423, 
24 NM 464 

68 C J p 66 note 89 

10 Mo—State v Lipp, 110 S W. 4, 
ISOMoApp 398. 

11- Tex—Lloyd v State, 184 S W. 
192, 79 TexCr 251 

12- Mo—State v. Arnett, 167 SW 
526, 258 Mo 263—State v Duvemck, 
140 SW 897, 237 Mo 186 

Instructions properly refused 

Cal —^People v Diamond, 92 P 2d 486, 
33 Cal App 2d 518 

Miss —Austin V, State, 6 So 2d 121, 
192 Miss 342 

13 . Terdlct lield sufficient 

Ga—Jenkins v. State, 17 SB. 693, 92 
Ga 470 

68 CJ p 66 note 83 [a] 

14w Mo—State v. Arnett, 167 S.W 
526, 258 Mo, 253. 


15. Okl—^Layman t State, 166 P 
907, 12 OklCr 337—^Doud v State, 
164 P 1008, 12 OklCr 273 

16. Okl—Maddox v. State, 16 P 2d 
160, 54 OklCr 120 

17. Brroneous sentence 

Cal—^People v Drkmond, 92 P 2d 486, 
33 Cal App 2d 618 

Pa—Commonwealth ex rel Zambelli 
V Smith, 33 A 2d 925, 163 Pa Super 
411. 

68 C J p 67 note 96 

Mltlg'atlngr ctrcuiustances requiring 
modification 

Okl —Cochran v State, 144 P 2d 751, 
78 Okl Cr 115 

18. NY—Gross V Goodman, 19 NT 
S 2d 732, 173 Misc 1063 

Ohio—State v Elder, 120 NE2d 608 

19. Tex —McDaniel v State, Cr App , 
26 SW 724. 

20 Ohio—State v. Elder, Mun, 120 
NE2d 608 

21. Ohio—^Martin v State, 71 NB 
640, 70 Ohio St 219. 
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22. Ala—^Brewer V State, 74 So 764, 
15 Ala App 681. 

23. Ala—^EZnowles v. State, 98 So 
207, 19 Ala App 476. 

68 C J p 67 note 6 

24. Ala—ICnowles v State, supra 

25. Ga—Sapp v State, 86 S E 823, 
17 GaApp 340 

26. Ga—^English v State, 74 SB. 
286, 10 GaApp 791 

27. Ga—^English v State, supra 

28. Ga —Holmes v. State, 94 S E 69, 
21 GaApp 150 

29. Ga—Holmes v. State, supra. 

30. Fla—Sutton V. State, 59 So. 893, 
54 Fla 150 

31 . Mo —State v. Woolsey, 33 S W. 
2d 955 

68 C J, p 67 note 14 

32. La—State v, Dowdell, 31 So. 
161, 106 La 646. 

33. Mo—^State v. Woolsey, 33 SW. 
2d 955. 
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Highway or other public place. It is a penal 
offense to discharge willfully any species of fire¬ 
arms in a public place or in any place where there 
is any person to be endangered thereby, although 
no injury to any person ensues.34 In order to 
constitute the offense, the person discharging the 
firearm must either be possessed of some informa¬ 
tion, or have reasonable grounds to believe, that 
some person is in the place where the firearm is 
discharged, and hence likely to be endangered there- 
by.35 Under statutes and ordinances making it 
a specific offense to discharge a firearm carelessly 
or at random on, along, or across or within a speci¬ 
fied distance of, a public road or highway, the 
courts have frequently considered and determined 
what is and what is not a shooting carelessly36 
or at random,37 or along or across38 or at a speci¬ 
fied distance from33 a public highway, road, or 
other public place, and also what constitutes a pub¬ 
lic highway, road, or public place 40 

Within limits of municipality. The discharge of 
firearms or other implements on the streets or with¬ 
in the limits of a town or other municipal corpora¬ 
tion IS prohibited in some jurisdictions 4i It is the 
act of shooting which prohibitory legislation of 
this character is designed to punish,42 and conse¬ 
quently it IS immatenal whether the shot misses or 
takes effect.43 If the prohibition is directed against 
the discharge of firearms without reasonable cause, 
the want of reasonable cause is necessary to con- 


WEAPONS § 20 

stitute the complete offense The specific offense 
of shooting at a target within the limits of a mu¬ 
nicipal corporation consists of two elements, namely, 
the shooting must be at a target,^^ and it must be 
within the corporate limits,46 

Shooting at a person has been made a specific 
offense by statute in some junsdictions.47 Intent 
to hit, injure, or kill may or may not be matenal 
in the commission of this offense, depending on 
the construction given to the particular statute 
Since shooting at a person implies an intent to hit 
him, It has been held that the nature of the load in 
the weapon may be important in determining the in¬ 
tent 48 Where absence of malice is, under the stat¬ 
ute, an ingredient of the offense, a malicious shoot¬ 
ing does not violate the statute,^3 but the offense 
has been held committed where it appeared that 
accused held the firearm pointed directly at a car 
loaded with passengers, and deliberately fired it 
Maiming is not an offense included in the specific 
crime of shooting with intent to kill 

b. Defenses 

It l8 a good defense, in a prosecution for shooting a 
firearm, to show the existence of a reasonable cause or 
excuse for the shooting. 

It IS a good defense to a prosecution for shoot¬ 
ing a firearm to show the existence of a reasonable 
cause or excuse for the shooting The fact that 
the shooting was accidental,^ 3 or was done m law¬ 
ful self-defense54 or in the protection of lifers 


34. NT—Gross v Goodman, 19 NT 
S 2d 732, 173 Misc 1063 

Pe<ace oflLoer 

Where a peace officer while stand¬ 
ing on federal highway at point be¬ 
yond corporate limits of the village 
stepped upon highway and waved his 
arms at motorist and, after motorist 
failed to observe and ignored officer’s 
signal, fired his revolver at, or in di¬ 
rection of, motorist's automobile was 
criminally liable for such discharge 
of a firearm upon public highway In 
view of fact that it did not appear 
that officer was in the act of arrest¬ 
ing or pursuing a felon at time of 
the discharge 

Ohio—State v Elder, 120 N B 2d 508 

35. Okl—Pritchett v State, 155 P. 
2d 551, 79 Okl Cr 401 

36. Mich—^People v Dudley, 90 N 
W 1058, 131 Mich 261 

68 C J p 67 note 18 

37. Ky—Commonwealth v Bypnm, 
50 SW 843, 20 KyL. 1982 

68 C J. p 67 note 19, 

38. Ala—Scott V. State, 44 So 644, 
152 Ala 63. 

68 C J, p 67 note 20. 


39- Ga —Humph v State, 45 SB 
1002, 119 Ga 123 

Ferguson v. State, 68 S B 67, 1 
Ga App 841 

40- Ala—Gaston v State, 23 So 682, 
117 Ala 162 

68 C J p 67 note 22 

41. Ind—^Flinn v State, 24 Ind 286 
68 C J p 68 note 23 

ShootiiLg of dog 

Man who discharged gun at dog 
which was fighting with his dog was 
guilty of violating ordinance, mak¬ 
ing discharge of firearms, within the 
city, unlawful 

Ohio—McCollum v City of Cincin¬ 
nati, 199 NE 603, 51 Ohio App 
67 

42. Pa —Commonwealth v. Borden, 
€1 Pa 27S 

43. Pa —Commonwealth v Borden, 
supra 

68 C J p 68 note 25. 

44. Pa—^Philadelphia v Wards, 1 
Phila 517 

45. Ohio —Widmer v State, 142 N B 
145, 109 Ohio St 236. 

€8 CJ. p 68 note 28 
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46. Ohio—Deal v Garaux Bros Co, 
181 NB 920, 42 Ohio App. 191. 

47. Mich—^People v McCully, 66 N. 
W 234, 107 Mich 343 

Assault with intent to kill see Homi¬ 
cide §§ 72-96 

48. Ga—^Allen y State, 28 Ga. 395, 
73 AmD 760 

68 C J p 68 note 33 

49. Mich —People v Peterson, 131 
NW 163, 166 Mich 10 

68 C J p 68 notes 32 [aj, 35 

50. Mich—People v Kreidler, 147 N. 
W 659, 180 Mich 654 

51. ND—State v Mattison, 100 N. 
W 1091, 13 ND 391 

52. S C —Town Council of Chester¬ 
field V Ratliff, 30 SB 593, 62 SC- 
563, 41 LH A. 503 

68 C J p 68 note 38 

63. Ala—Sellers V, State, 61 So 485, 
7 Ala App 78 
68 C J p 68 note 39 

54. Ala —Sellers v. State, supra. 

55 Pa —City of Lancaster v. Baer, 5 
Lane Bar No 28 
68 C J p 68 note 41. 
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or property,or in the enforcement of the 
IS a defense, under some statutes, unless done un¬ 
necessarily,^ 8 recklessly,®^ or negligently It is 
no defense, however, that accused believed the 
firearm to be unloaded, if he was negligent in not 
ascertaining its real condition,®^ nor is it any de¬ 
fense that he discharged the weapon on the prem¬ 
ises of another with the latter’s permission 

§ 21. - Prosecution and Punishment 

a Indictment or information 
b Evidence 

c Tnal, punishment, and review 

a. Indictment or Information 

An indictment for discharging a firearm must ade¬ 
quately charge the commission of the offense 

An indictment for shooting a firearm must ade¬ 
quately charge the commission of the offense,®^ 
and, if It is necessary to constitute the offense that 
the shooting be willful, wanton, or malicious, the 
indictment must so charge Under some stat¬ 
utes, it must also charge that the shooting was un¬ 
lawful,®® and must negative accused’s ownership 
of the property fired on ®® An indictment in the 
language of the statute may, m some circumstances, 
be insufficient 


b. Evidence 

The accused is entitled to introduce evidence bearing 
on any defense he may have, while the prosecution must 
prove all material allegations by the necessary quantum 
of competent, relevant, and material evidence 

In a prosecution for shooting of a firearm, ac¬ 
cused is entitled on the one hand to introduce evi¬ 
dence bearing on any defense he may have,®® while 
on the other hand the prosecution must prove all 
the material allegations and elements®^ by the 
necessary quantum*^® of competent, relevant, and 
material evidence and under some statutes the 
state’s proof must negative the statutory excep¬ 
tions and provisos Thus, in prosecutions for 
discharging a firearm on or across a public road 
or highway, evidence which does not show that 
It IS a public road is insufficient to sustain a con¬ 
viction,*^® but undisputed testimony that it is a 
public road, used by the public, is sufficient to show 
at least pnma facie that it is a public road or 
highway 

c. Tnal, Punishment, and Review 

In prosecutions for shooting a firearm, questions of 
fact are to be determined by the jury, under appropriate 
instructions by the court, and if the accused is found 
guilty, he should be sentenced according to law. 

In prosecutions for shooting a firearm, questions 
of fact are to be determined by the jury *^5 Hence, 


5S. SC—Town Council of Chester¬ 
field V Ratliff, 30 S E 593, 52 S C 
563, 41 L.R A 503 
68 C J p 68 note 42 


57 Pa —Commonwealth v Brenizer, 
37 Pa Co 615, 19 Pa Di&t 165 

68 C J p 68 note 43 

58 Pa —Commonwealth v Bremzer, 
supra 

68 CJ p 69 note 44 

59. Pa—Commonwealth v Brenizer, 
supra 


60 Pa—Commonwealth v Brenizer, 
supra 


61 Ala—Gaston V State, 23 So 682, 
117 Ala 162 


62 Ga—Rumph v State, 45 SE 
1002, 119 Ga 123 

63. Tex—^AHen v State, 32 S'W2d 
854, 116 Tex Cr 16 

68 C J p 69 note 51 

Complamt held not demurrable 

Ala—Payne v City of Biiming-ham, 
10 So 2d 3 6, 30 Ala App 559 

ITo fatal variance between indictment 
and proof 

Ala—Bullion v State, 47 So 2d 431, 
35 Ala App 396 

'Ga—Joiner v State, 180 SE 911, 
first case, 51 GaApp 463 


64. Ga—Ferguson v State, 58 SE 
57. 1 GaApp 841 

68 CJ p 69 note 62 

65. Ala—Brewer V State, 74 So 764, 
15 Ala App 681—Sellers v State, 
61 So 486, 7 Ala App 78 

66 Ala—Brewery State, 74 So 764, 
15 Ala App 781 

67 Ala—Sellers v State, 61 So 485, 
7 Ala App 78 

68 C J p 69 note 66 

68. Ala—Gaston V State, 23 So 682, 
117 Ala 162 

La—State v Nugent, 40 So 681, 116 
La 99 

69. Ga—Ferguson v State, 58 SE 
67, 1 GaApp 841 

70. Evidenc>e held snSLoient 

(1) In general 

Ala—Lockhart v State, 39 So 2d 40, 
34 Ala App 297—Payne v City of 
Birmingham, 10 So 2d 36, 30 Ala 
App 559 

Ga—Joiner v State, 180 SE 911, 
first case, 61 GaApp 463 

Ky—Galloway v Commonwealth, 191 
S W2d 821, 301 Ky 299 

Tenn—Shields v. State. 270 SW2d 
367 

68 C J p 69 note 60 [a]. 
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(2) To prove "corpus delicti*' 

Mo—State v Burney, 143 S W 2d 273, 
346 Mo 859 

Evidence held insufficient 
Okl —Pritchett v State, 165 P 2d 651, 
79 Okl Cr 401 
68 CJ p G9 note 60 [b] 

71. Fla—^Sutton v State, 59 So 893, 
64 Fla 120 
68 C J p 69 note 61 

72 Ga—Ferguson v State, 58 SB 
67, 1 GaApp 841 

73 Ala—Johnson V State, 17 So 99, 
105 Ala 113 

74. Ga —Chapman v State, 68 S E 
271, 7 GaApp 820—Cleveland v 
State. 60 SE 801, 4 GaApp 62 

76. Ala—^Payne v. City of Birming¬ 
ham, 10 So 2d 36, 30 Ala App 659 
Mo —State v Burney, 143 S W 2d 273, 
346 Mo 859 

Evidence insufficient to take case to 
jniy 

Evidence was insufficient to take to 
jury question of defendants’ guilt of 
shooting at or into dwelling house, 
in view of physical facts totally dis¬ 
proving that gun shot by defendants 
outside such house was aimed at, or 
that load passed through window 
thereof 

Ky—^Beaton v Commonwealth, 196 
S W2d 742, 303 Ky 6, 
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whether there is a reasonable excuse for the shoot¬ 
ing IS a question of fact for the jury to determine 
under all the circumstances of each case'^6 and 
under such appropriate instructions'^^ 3,5 the evi¬ 
dence may warrant*^® If accused is convicted or 
pleads guilty, he should thereupon be sentenced ac¬ 
cording to law,'^9 but if the sentence is erroneous 
or if the punishment, whether consisting of a fine 
or imprisonment, or both, is excessive,^® the judg¬ 
ment may be reversed or the punishment modi¬ 
fied by an appellate court si Where a person has 
been convicted for shooting a firearm in violation 
of an ordinance of a municipality which has been 
empowered by the legislature to forbid the dis¬ 
charge of firearms, and the record on review does 
not contain the ordinance in question, the court 
will presume that the municipality acted within 
its delegated power S2 

§ 22. Sale, Gift, or Loan of Weapons 

It IS an offense under some statutes to sell, lend, or 
give firearms or other weapons to any unauthorized 
person 

It IS an offense in a number of jurisdictions to 


sell, lend, or give firearms or other weapons to 
any unauthorized person, some statutes making it 
unlawful to engage in the business of a dealer in 
such weapons without a license Except where 
Its sale, gift, or loan is specifically prohibited, a 
toy weapon is ordinarily not within the purview 
of the statute The term '‘minor’’ to whom weap¬ 
ons cannot be sold, given or lent, has a well defined 
signification 85 Where the statute prohibits a 
sale of a weapon to any person without legal au¬ 
thority to carry it, whether the weapon was bought 
for the purpose of carrying it lawfully is a ques¬ 
tion to be determined on the facts of the particular 
case 86 A single isolated transaction may consti¬ 
tute a violation of the statute 87 The words “po¬ 
lice authorities,” as used in a statute providing that 
every person becoming the lawful possessor of a 
firearm capable of being concealed on the person, 
who shall sell, give, or transfer the firearm to 
any other person without first notifying the police 
authorities shall be guilty of a misdemeanor, mean 
the police officials in authority at police headquar¬ 
ters m the municipality where the transaction takes 
place 88 


76 SC —Town Council of Chester¬ 
field V Ratliff. 30 SB 593, 52 S C 
563, 41 LR A 603 

77. Ky—^Deaton v. Com, 196 SW 
2d 742, 303 Ky 5 

68 C J p 70 note 69 
XnstrnctiozLS held proper 

In prosecution of constable who 
was charged with firing a pistol 
shot into an automobile, instruction 
that an officer can arrest without a 
warrant when he has reasonable 
cause to believe the person arrested 
has committed, is committing, or is 
about to commit a felony was not er¬ 
roneous when constable's defense was 
that automobile owner was about to 
commit a felony 

Tenn—Shields v. State, 270 SW2d 
367 

78. Ky—Johnson v Com, 221 SW 
2d 440, 310 Ky 621. 

68 C J p 70 note 70 

Xnatmctioti not required 
Where defendant testified that gun 
fired accidentally and at no place did 
he claim that he was shooting at 
something else other than house of 
prosecuting witness, defendant was 
not entitled to an instruction on stat¬ 
ute making it a misdemeanor for 
fiourishmg or use in a boisterous 
manner of a deadly weapon 
Ky—Grigsby v Com, 184 S W 2d 77, 
299 Ky 32 

79. Ala—Payne v City of Birming¬ 
ham, 10 So 2d 36, 30 Ala App 559. 

68 C J p 70 note 71. 


80- Okl—Turner v State, 242 P 
1053, 33 Okl Cr 97 
68 C J p 70 note 72 

81. Fla—Taylor v State, 64 So 454, 
67 Fla 127 

32. Kan —City of Cottonwood Falls 
V Smith, 13 P 576, 36 Kan 401 

83. Ala—Mornmgstar v State, 33 
So 485, 135 Ala 66 
Accusation held sufficient 

Information charging violation of 
statute prohibiting sale of billies and 
stating type of instrument unlaw¬ 
fully sold xn language sufficient to 
enable person of common understand¬ 
ing to know what was intended was 
sufficient, though not charging sale 
of instrument “commonly known" as 
billy 

Cal —People v Makovsky, 44 P 2d 
636, 3 Cal 2d 366 

Proof 

(1) In prosecution for sale of fire¬ 
arms in violation of ordinance pro¬ 
hibiting licensed retail dealer in fire¬ 
arms who is pawnbroker or second¬ 
hand dealer from selling firearms oth¬ 
er than shotguns and hunting rifles, 
prosecution must prove that defend¬ 
ant was licensed retail dealer in fire¬ 
arms and that he was pawnbroker 
or secondhand dealer and that he 
sold a small firearm 

Ohio—City of Cincinnati v Levine, 
75 3SrB2d 177, 81 Ohio App 181 

(2) Evidence held sufficient to sup¬ 
port conviction 


Cal—People v Makovsky, 44 P 2d 
536. 3 Cal 2d 366 

(3) Evidence held insufficient to 
sustain conviction 

Ohio—City of Cincinnati v Levine, 
75 N'E2d 177, 81 Ohio App 181 

84 Okl —Wiles v Peerson, 52 P. 

2d 814, 175 Okl 328 
68 C J p 70 note 77 

An “air pistol” is not a “fiiearm," 
or a “missile" or a “projectile," with¬ 
in police regulation prohibiting the 
sale to children of such devices 
DC—Tendler v District of Colum¬ 
bia, MunApp, 60 A 2d 263 

85. Tenn—State v Callicutt, 1 Lea 
714 

68 C J p 70 note 78 

Prohibited weapons 
A police regulation prohibiting the 
sale of firearms to children may not 
be construed beyond its plain mean¬ 
ing though other provisions of the 
regulation may reveal an intent to 
include in the prohibition weapons 
not covered by the words used 
DC—Tendler v District of Colum¬ 
bia, Mun App , 50 A 2d 263 

88. Puerto Rico —^People v V^lez- 
Ruiz, 37 Puerto Rioo 863 

87 Ala—Mornmgstar v State, 33 
So 485, 135 Ala 66 
68 C J p 70 note 80 

88. NJ—State v Russo, 71 A 2d 
142, 6 NJ Super 250 
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§ 23. Other Offenses 

Particular acts involving weapons may give rise also 
to certain other offenses, such as employing armed men, 
and drilling or parading with arms 

Particular acts involving weapons may give rise 
also to certain other offenses 89 As used in a 
statute making it unlawful to organize, maintain, 
and employ an armed body of men, the word ‘'em¬ 
ploy'' IS not used in its restncted sense to import 
the act of hiring or the existence of the relation 
of master and servant, but is to be understood more 
broadly as meaning to make use of an armed body 
of men as an instrument or agency to accomplish 
some specific purpose In order to constitute 
the offense, all the members of the group need not 
be armed, it being sufficient if any considerable 
number of them are armed, and are being aided 


and abetted in their unlawful purpose by the oth¬ 
ers.^ ^ If the evidence is in conflict, it is for the 
jury to determine the facts with respect to the al¬ 
leged employment of the men by accused,their 
condition of being armed or unarmed,^8 and the 
nature of their mission 

Drilling or parading zvith arms In statutes mak¬ 
ing it a criminal offense to drill or parade with 
firearms, the firearms contemplated by the statutes 
include disabled firearms, which cannot be used 
to discharge a missile by means of gunpowder or 
any other explosive, where the disability is not 
apparent to the ordinary observer 95 Whether or 
not the weapon in controversy is a firearm within 
the intent of the statutes is a question for the 
court.96 


in. PENALTIES AND FORFEITURES 


§ 24. In General 

The forfeiture of weapons involved in offenses 
discussed in this title is considered infra § 25. 

Examine Pocket Parts for later cases. 

§ 2S. Confiscation of Weapon Involved in 
Offense 

Forfeiture of weapons involved in offenses denounced 
by statute may be accomplished only by compliance with 
statutory requirements 

Although sometimes held unconstitutional,^7 leg¬ 
islation defining the offenses discussed in this title 
sometimes provides for the forfeiture or confisca¬ 
tion of the weapons involved, and it may be the 
legislature's intention that the mere commission of 
the offense shall work a forfeiture, and that a ju¬ 
dicial proceeding establishing a violation of the 
law or resulting in a conviction therefor shall not 
be required as a condition precedent 98 Authority 
for the forfeiture or confiscation of a weapon, how¬ 
ever, must be derived from the general law of the 
state ;9 9 the officials of a municipal corporation, for 


example, cannot lawfully provide for the forfei¬ 
ture of a weapon earned in violation of a munici¬ 
pal ordinance, where neither the legislature nor the 
constitution of the state has empowered them to 
affix the penalty of a forfeiture,^ and similarly it 
IS held that where an ordinance is entirely silent 
as to the confiscation of a weapon, a court is in 
error m ordering its confiscation ^ 

Although the court has erred, a defendant feel¬ 
ing aggrieved by the refusal to return a weapon 
may proceed according to the forms of law, and 
take the necessary steps to have the refusal to re¬ 
turn the weapon reviewed in the proper court 8 
Mandamus has been held to be a proper remedy to 
compel the return of a weapon, where there is no 
question as to its ownership.^ Whether or not a 
statute would be constitutional as against the inno¬ 
cent owner of a weapon if it authorized the for¬ 
feiture of the weapon found in the possession of a 
thief or other person who had taken it without 
the owner's knowledge or consent has been raised 
but was not decided except inferentially.® In any 
event, statutes authonzing the confiscation of 


89. Wash—state v Gohl, 90 P 
259, 46 Wash 408 

50. Wash—State v. Gohl, supra 
68 G J IP 70 note 84 

51. Wash —^State v Gohl, supra 

92. Wash.—State v Gohl, supra 

93. Wash—State v Gohl, supra 

94. Wash—State v Gohl, supra 

95. Mass —Commonwealth v Mur¬ 
phy. 44 NE 138, 166 Mass 171, 
32 LEA 606 

(68 CJ p 7^0 note 90 

98. Mass'—Commonwealth v, Mur¬ 
phy, supra. 


97. Tex—^Jenning-s v. State, 5 Tex 
App 298 

68 CJ p 71 note 94 

98 Colo—^McConathy v Deck, 83 P 
135, 34 Colo 461, 4 LRA.KS, 358, 
7 Ann Cas 896 

99 Puerto Rico—^Pacheco v. Mu¬ 
nicipal Judgre of San Juan, 32 
Puerto Rico 822 

S C —City Council of Abbeville v. 
Leopard, 39 SE 248, 61 S C 99 

1. SC —City Council of Abbeville v 
Leopard, supra 
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2. Ill —City of Chicag-o v. Holmes, 
226 Ill App 407 

3. NY—^People r. Carfano, 202 N. 
TS 223, 207 App Div 866, appeal 
dismissed 144 NE 886. 238 NY 
549. 

4. Puerto Rico—^Pacheco v Munici¬ 
pal Judgie of San Juan, 32 Puerto 
Rico 822 

68 C J p 71 note 4. 

5. Mass —^Boston Five Cents Sav. 
Bank v Searles, 130 NE 91, 237 
Mass 489 

68 C J. p 71 note 6. 
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weapons or the libeling of forfeited property can- i holding of a weapon from the owner in the absence 
not be successfully invoked to justify the with- | of a compliance with the statutory requirements.® 

IV. CIVIL LIABILITY FOR NEGLIGENT OR ILLEGAL USE, SALE, GIFT, LOAN, OR 

MANUFACTURE 


§ 26. In General 

The rules governing actions for injuries Inflicted by 
negligence ordinarily govern m actions for injuries caused 
by the discharge of firearms. 

It has been broadly stated that the rules of law 
governing civil actions for injuries caused by the 
discharge of firearms are not different from the 
rules governing actions for any injunes claimed 
to have been inflicted by negligence.*^ 

§ 27. Use 

Liabilities for injuries resulting from use of 
weapons are considered infra § 28, 

Examine Pocket Parts for later cases 


§ 28. -Liabilities 

a Negligent use 
b Illegal use 

a. Neghgent Use 

Reasonable or ordinary care, commensurate with the 
danger, is required in the handling or use of firearms, and 
a person who negligently handles or uses a weapon is 
liable in damages for injuries to person or property 
proximately caused by his negligence. 

With respect to the carrying or handling of fire¬ 
arms, the law requires reasonable^ or ordinary^ 
care, or a degree of care commensurate with the 
danger Firearms, however, are dangerous in¬ 
strumentalities,^^ and since their possession or use 
is attended by extraordinary dangers, ^2 a person 
having firearms in the vicinity of others is bound 
to exercise extraordinary care,sometimes de¬ 
scribed as the utmost care,^^ or a very^s high de- 


6. K T —Hollander v City of New 
York, 131 NYS2d 519, 283 App 
Div 1035 
68 C J P 71 note 6 
Hearing 

Where police seized antique deal¬ 
er’s stock of flintlock and percussion 
guns, on ground that they had not 
been properly recorded, without hav¬ 
ing held healing on issue of wheth¬ 
er the danger from these guns justi¬ 
fied requiring them to be treated 
as modem pistols, dealer was enti¬ 
tled to return of his guns 
NY—^Hollander v City of New 
York, supra 

7- WVa—^Koontz v Whitney, 153 
SB 797, 109 WVa 114 

8. NH—Webster v Seavey, 138 A 
541, 83 NH 60. 63 A Li R 1202 
€8 C J p 71 note 10 
Strict accoTintabillty 

The rule of strict accountability 
for the exercise of due care must be 
enjoined on those who handle loaded 
flreanns 

Ohio—^Huber v. Collins, App. 60 
NE 2d 906. 

9 Ohio—^Huber v. Collins, supra 
68 C J p 71 note 11 

10. Mass—^Bennett v Marquis, 90 
NB2d 551, 325 Mass 375—^Adams 
V Dunton, 187 NE 90, 284 Mass 
63 

#Wis—^Wilfert V, Nielsen. 27 NW2d 
893, 260 Wis 646, 

68 C J p 71 note 12. 

Care of reasonably pnident man 
under circumstances is required. 


Mass—Adams v Dunton, 187 NE 
90, 284 Mass 63 

Mo—McLaughlin v Marlatt, 228 S 
W 873, judgment affirmed 246 S 
W 548, 296 Mo 656 
NY—^Blanchard v Noteware, 32 N 
TS2d 188, 263 App Div 186 

11. U S — Corpus Jons quoted In 
Polk V U S, DCSC, 102 P 
Supp 736, 740, reversed on other 
grounds, CA. U S v Polk, 199 
F2d 889 

Pla— Corpus Juris cited in Skinner 
V Ochiltree, 5 So 2a 605, 606, 148 
Fla 705, 140 ADR 410 
La—^Normand v Normand, App. 65 
So 2d 914 

Okl —Corpus Juris cited in Hart v 
Lewis, 103 P2d 66. 67. 187 Okl 
394 

68 C J. p 72 note 13 
A loaded gtin is a '^dangerous 
agency” 

Ohio—Huber v Collins, App, 60 N 
E2d 906 

12. U S — Corpus Juris quoted in 
Folk V U S,BCSC,102F Supp 
736, 740, reversed on other grounds, 
CA. U S V Polk, 199 P2d 889 

68 C J p 72 note 14 

13. 17 S —corpus Juris quoted In 
Folk vTT S, DCSC, 102 F Supp 
736, 740, reversed on other grrounds, 
CA, U S V Polk, 199 F2d 889 

La—^Normand v Normand. App, 66 
So 2d 914 

68 C J p 72 note 15 
Slight deviation as negligence 
The standard of care required of 
reasonable person when dealing with 
such dangerous articles as Are, fire¬ 
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arms, explosives or highly inflamma¬ 
ble matters, and corrosive or other- 
erwise dangerous or noxious fluids, 
IS so great that slight deviation 
therefrom will constitute negligence. 
Cal —^Warner v Santa Catalina Is¬ 
land Co, 282 P2d 12, 44 Cal 2d 
310 

More than ordinary care 

Firearms are inherently dangerous 
and something more than ordinary 
care is required in their handling, 
possession and storage 
NY—Tusko V Remizon, 106 NY. 

S 2d 285, 199 Misc 1116, reversed 
on other grounds 116 N.Y S 2d 922, 
280 AppDiv 637 
Shooting at targets 

It IS not necessarily unlawful to 
shoot at targets, but such act is 
dangerous and should be done with 
extraordinary care 

Ohio—Kuhn v Bader, 101 NE2d 
322, 89 Ohio App 203 

14. US —Corpus Juris quoted in 

Polk V U S, DCSC, 102 P Supp 
736, 740, reversed on other grounds, 
CA. U S V Folk, 199 P 2d 889 
68 C J p 72 note 16 
Other statements 

(1) Extreme caution 

Ohio—Huber v Collins, App, 60 N 
E2d 906 

(2) Utmost caution 

U S —^Bridges v Dahl, CCA Mich , 
108 F2d 228 

68 C J, p 72 note 16 [a] (2). 

(3) Additional statements see 68 
C J p 72 note 16 [a] (1) 

15. U S.— Corpus Juris quoted in 
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gree/® or the highest degree,of care. If an¬ 
other IS injured in his person or property as a re¬ 
sult of the discharge of firearms, even though the 
discharge is accidental or unintentional, provided 
it is not unavoidable,^^ the person whose negli¬ 


gence^^ is the proximate cause^l of the injury is 
liable in an action for damages 

One who has the custody of dangerous weap¬ 
ons owes a duty to others not to leave them where 
they may be found and used by persons of imma- 


Folk V U S, DCSC, 102 F 
Supp 736, 740, reversed on other 
grounds, CA, U S v Folk, 199 
F2d 889 

K Y —Gross v Goodman, 19 NTS 
2d 732. 173 Misc 1063 
Pa—Snyder v Walters, 19 Pa Dist 
& Co 650, 25 Berks Co 253 
68 CJ p 72 note 17 

Ordinary care, required of one 
firing gun in his store to show oth¬ 
ers how loud it would shoot, was 
very high degree of care 
Mo —^White V Bunn, 145 S W 2d 
138. 345 Mo 1112 

16 US —Corpus Juris quoted in 

Folk V U S, DCSC. 102 F 
Supp 736, 740, reversed on other 
grounds, CA, U. S v Folk, 199 
F2d 889 

68 C J p 72 note 18 

17. D C —Crump v Browning, Mun 
App, 110 A 2d 695 

Fla— Corpus Juris cited in Skinner 

V Ochiltree, 6 So 2d 605, 606, 148 
Fla 705, 140 ALR 410 

N C —Luttrell v Carolina Mineral 
Co, 18 SE2d 412, 220 NC 782 
Neb —Naegele v Dollen, 63 N W 2d 
165, 158 Neb 373 
68 C J p 72 note 72 [a] 

Police officer 

The text rule being true generally, 
it IS even more true of a police of- 
fleer whose training and experience 
moie intimately acquaint him with 
the nature and mechanism of fire¬ 
arms 

D C —Crump v Browning, Mun App , 
110 A 2d 695 

IS US —Corpus Juris quoted in 
Polk V U S, DCSC, 102 F Supp 
736, 740, reversed on other grounds, 
CA. U S V Polk. 199 P2d 889 
Fla— Corpus Juris cited m Skinner 

V Ochiltree, 5 So 2d 605, 606, 148 
Fla 705, 140 ADR 410 

Pa—Snyder v Walters, 19 PaDist 
&Co 550, 25 Berks Co 253 
68 CJ p 72 note 19 

3?lie test of liability is not wheth¬ 
er the injury was accidentally in¬ 
flicted, but whether the defendant 
was free from blame 
Mo—^White V Bunn, 145 S W 2d 138, 
346 Mo 1112 
68 CJ p 72 note 19 [a], 

16 US —Corpus Juris quoted in 
Folk V U S, DCSC, 102 F Supp 
736, 740, reversed on other grounds, 
CA, U S V Folk, 199 P 2d 889 
68 CJ p 72 note 20 

20 US —Corpus Juris quoted in 
Polk V, U S , D C S C , 102 P Supp 


736, 740, reversed on other grounds, 
CA, U S V Folk. 199 P 2d 889 
68 CJ p 72 note 21 
Facts held not to show negligence 
In action to recover for gunshot 
wounds where defendant did not see 
plaintiff and was about to shoot at 
a flying bird, his failure to announce 
his presence to plaintiff was not 
negligence 

NY—Blanchard v Noteware, 32 N 
YS2d 188, 263 App Div 186 
Firing at object not clearly identifi¬ 
able 

Hunter who fires at object before 
he makes certain that it is game 
and not a human being is negligent 
La—Fowler v Monteleone, App, 
153 So 490 

68 C J p 73 note 23 [a] (4) 

21. U S —Corpus Juris quoted m 
Polk V U S, DCSC, 102 F Supp 
736, 740, reversed on other grounds, 
CA, U S V Folk. 199 F 2d 889 

68 C J p 73 note 22 
Intel vening act of another 

(1) Where owner of pistol, having 
left one cartridge in gun when he 
purported to unload it before hand¬ 
ing it to customer for inspection, 
left gun with customer knowing 
that he was snapping it and as a 
result of such action by customer, 
owner’s employee was accidentally 
shot, the intervening action of cus¬ 
tomer was not the sole proximate 
cause of injury and did not relieve 
owner of pistol fiom liability for 
such injury 

Tenn—^Levitan v Banniza, 236 SW 
2d 90, 34 Tenn App 176 

(2) Where the exposing of a load¬ 
ed air nfle on a counter in defend¬ 
ant’s store was the proximate cause 
of plaintiff's injury, it was held 
that the intervening act of plain¬ 
tiff’s companion in pulling the trig¬ 
ger while examining the rifle could 
not relieve defendant from liability 
N Y —Gerbino v Greenhut-Siegel- 

Cooper Co, 152 NTS 602, 165 
AppDiv 763, motion denied 109 
NE 1075, 215 NY 645 

22. U S —Corpus Juris quoted in 

Polk V U S, DCSC, 102 F Supp 
736, 740, reversed on other grounds, 
CA, U S V Polk, 199 F2d 889 
68 CJ p 73 note 23 
Liability for wrongful death gener¬ 
ally see Death §§ 21-26 
Shooting at targets where there 
are objects from which balls may 
glance and endanger others is wan¬ 
ton and reckless, and person doing 
such shooting will be chargeable 
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Civilly for injury resulting to an¬ 
other's person 

Ohio —Kuhn v Bader, 101 N E 2d 
322, 89 Ohio App 203 

No intent to hit human bemg 

(1) If defendant without intend¬ 
ing to hit a human being recklessly 
or wantonly shot where defendant 
had good reason to believe there 
were human beings, defendant was 
liable for injury caused to one who 
was struck by the bullet from de¬ 
fendant's gun 

NT—Gross v Goodman, 19 NTS 
2d 732, 173 Misc 1063 

(2) Where person in charge of 
tavern ordered patron to leave know¬ 
ing he had been boisterous on previ¬ 
ous occasions and made no effort to 
obtain assistance and did not call 
enforcement officer, but flred pistol 

j at floor while three to four feet 
I from patron m effort to frighten him, 
person in charge was guilty of neg¬ 
ligence 

Wis—Oshogay v Schultz, 43 NW 
2d 485, 257 Wis 323 

Lawful act 

Ordinarily, person accidentally 
wounding innocent bystander in law¬ 
ful attempt to prevent commission 
of crime, or to apprehend felon, or 
when acting in self-defense, is not 
liable for injury to bystander, if 
guilty of no negligence 
Okl—Cook v Hunt, 63 P 2d 693, 178 
Okl 477 

68 CJ p 72 note 21 [f]. 

Injury to trespasser 

When one iightfully in possession 
of land shoots and injures a tres¬ 
passer, he is not liable if he is 
guilty merely of ordinary negligence 
Mass—^Haskins v Grybko, 17 NE 
2d 146, 301 Mass. 322 

Zn Louisiana 

(1) It has been held that recovery 
of damages as result of accidental 
shooting by person engaged in a 
hunting expedition Is not dependent 
on allegations and proof of gross 
negligence 

La—^Normand v Normand, App, 65 
So 2d 914 

(2) An earlier case apparently 
held that liability exists only where 
the negligence is gross 

La—Siefker v Paysee, 40 So 366, 
115 La 963, 4 LRA.NS, 119 

(3) It has been said that this de-^ 
cision should not be so interpreted 
La—Normand v Normand, App, 65 

So 2d 914 

68 CJ p 73 note 23 [c] 
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ture years or judgment ^3 These rules common¬ 
ly impose liability on a person whose negligence 
allows another person under his authority or con¬ 
trol to inflict injury with a weapon,24 including 
a parent who negligently permits his minor child to 
have firearms or leaves them where the child may 
get possession of them, as discussed in Parent and 
Child §§ 66-69 

Liability of United States, The United States 
may be liable under the Federal Tort Claims Act for 
injuries resulting from the negligent use or han¬ 
dling of weapons by a federal officer,25 or a mem¬ 
ber of the armed services acting as a guard,26 if 
a private employer would be liable therefor under 
the law of the place where the injury occurred 27 

Injuries resulting from fright. It has been held 
that damages are recoverable for physical in- 
juries28 such as illness^^ or a miscarriage^^ direct¬ 
ly caused by fright proximately resulting from 
the negligent discharge of a firearm, at least where 
the discharge was intentional,21 and particularly 
where it was wanton or reckless, and constitutes 
a willful tort, evidencing an apparent disregard of 
human safety 22 in accordance with the general 
rule discussed in Negligence § 114, that a negligent 


a!ct which frightens an animal is the proximate 
cause of injuries caused by the animal, where 
plaintiff himself was not frightened, but was in¬ 
jured by an animal frightened by the negligent fir¬ 
ing or handling of a weapon by the defendant, it 
has been held that the negligent act is the proxi¬ 
mate cause of the injury, and that defendant is 
therefore liable 23 

Joint and several liability. Where several per¬ 
sons, while engaged in a joint enterprise or acting 
in concert, participate in the negligent or wrongful 
use of weapons, resulting in injury to another, all 
are jointly and severally liable,24 although it is 
impossible to determine who inflicted the particular 
injury 25 It has been held, however, that where 
two hunters fire their weapons negligently, they 
are both liable only if the injured person is struck 
by some shot from each of the two g^ns 26 

b. Illegal Use 

A person whose illegal use of a weapon causes in¬ 
jury to another is liable therefor regardless of negligence 

If a person is violating the law by carrying, 
pointing, or shooting a weapon, he is civilly liable 
for any injury, even an accidental injury, inflicted 
by him with such weapon, the question of negli- 


23. Okl—^Hart V Lewis, 103 P 2d 65, 
187 Okl 394 

Pa—Mendola v Sambol, 71 A 2d 
827, 166 Pa Super 351. 

68 CJ p 74 note 24 
Proprietor of store 

Proprietor of business, who gave 
shotgun to customer and permitted 
and encouraged him to place loaded 
shells in magazine of gun and to 
pump the mechanism thereof to eject 
the shells, should have anticipated 
the possibility that in manipulation 
of the gun m his place of business 
it might be discharged and injure 
other customers 

Neb —Naegele v Dollen, 63 N W 2d 
165, 158 Neb 373 
CHiildreu. 

Degree of care is more exacting 
with respect to duty to prevent in¬ 
jury to young children 
0 S —Bridges v. Dahl, CCA Mich , 
108 F2d 228 

24. N T —Castle v Duryea, 1 Abb 
Dec 327, 2 Keyes 169, 30 HowPr 
591 note 

68 C J p 74 note 26 
Liability of master for shooting by 
servant see Master and Servant 
§ 575 

Liability of owner of amusement 
place or devices for negligence of 
concessioner or lessee see Theaters 
and Shows § 46 

25 TTS—U S v. Polk, C«ASC, 
199 F2d 889. 


Officer held not negligent 

Federal officer who was pursuing 
through woods a man who fled from 
site of illicit distillery when officer 
approached was not negligent in cai- 
rying pistol in hand, cocked and with 
safety off, nor, when he fell and ac¬ 
cidentally discharged pistol, was he 
negligent in failing to search for 
more than five or ten minutes for 
man pursued who was later found 
to have been struck by shot and to 
have died from loss of blood 
XJ S —S V Folk, supra 

26. US—Tastor v U S, DC Cal, 
124 FSupp 548 

Guard’s action, held proximate cause 
of injury 

US—Cerri v U S , D C Cal, 80 F 
Supp 831 

Negligence held not shown 
US—U S V, Jasper, CAVa, 222 
F2d 632 

27 US—Duff V U S, CAMd, 171 
F2d 846 

Trespasser or licensee 

Under Maryland law, the United 
States was not liable for the acci¬ 
dental shooting of one who was ei¬ 
ther a trespasser or a licensee on its 
premises where the conduct of the 
guard was not wanton, willful, or 
reckless 

U S —Duff V U S , supra 

28. Ala—^Alabama Fuel & Iron Co 
V. Baladoni, 73 So 205, 15 Ala 316 
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NT—Beck v Libraro, 221 NTS 
737, 220 AppDiv 647 

29. N Y —Beck v Libraro, supra, 

30. Ala—Alabama Fuel & Iron Co 
V Baladoni, 73 So 205, 15 Ala. 316 

31. Ala—^Alabama Fuel & Iron Co 
v Baladoni, supra 

NT—Beck v Libraro, 221 NTS 
737, 220 AppDiv 647 

32 NY —^Beck v Libraro, supra 

33 Mass—Cole v Fisher, 11 Mass 
137 

34. Vt —Giguere v Rosselot, 3 A 
2d 538, 110 Vt 173 
68 C J p 74 note 37 
Right of control 

The doctrine of joint enterprise 
discussed generally in Negligence 
§ 168 which requires each person to 
have an equal right to control the 
other in order that the negligence of 
one may be imputed to the other is 
applicable only to contr»butory neg¬ 
ligence and does not prevent the 
joint liability of two persons, en¬ 
gaged in shooting, for injury to a 
third person 

Vt—Giguere v Rosselot, supra 

35 Cal—Summers v Tice, 199 P 
2d 1, 33 Cal 2d 80. 5 A L R 2d 91 
Ohio—Kuhn v Bader, 101 N E 2d 
322, 89 Ohio App 203. 

68 CJ p 74 note 38 

36. Mo—Schoenmg v Claus, 249 

1 SW2d 361, 363 Mo 119. 
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gencc being immaterial The act being unlawful, 
the fact that the plaintiff consented to the defend¬ 
ant’s being armed, and to the defendant’s use of 
the weapon, is no bar to the action,38 the only 
effect of consent being to confine the recovery to 
compensatory damages.33 The fact that defend¬ 
ant’s motive in discharging the weapon is laudable 
is immatenal where his act is illegal.^^ A penal 
statute authorizing an action for damages for in¬ 
jury or death of a person injured by the dis¬ 
charge of a firearm intentionally pointed without 
malice does not apply where the injury resulted 
from willful acts, since such acts imply malice 

§ 29* - Procedure 

a. In general 

b. Defenses 

c. Pleading 
d Evidence 
e Trial 

f. Damages 

ft. In G-eneral 

Authorities differ as to whether trespass or case Is 
the proper form of action to recover damages for injuries 
caused by a weapon. Persons liable for an injury re¬ 
sulting from the use of weapons may be joined as parties 
defendant. 

Rules of law governing actions for injuries caused 
by the discharge of firearms generally are not 
different from the rules governing other actions 
for mjunes claimed to have been inflicted by the 
negligence of defendant.^3 Where the injury 
caused by a weapon, although immediate, is in¬ 
flicted negligently, some authonties hold that not¬ 
withstanding the negligent nature of the act, tres¬ 


pass rather than case is the proper remedy,43 ex¬ 
cept under certain circumstances,44 but other au¬ 
thorities hold that either trespass or case is main¬ 
tainable at the plaintiff’s election 45 It has been 
provided by statutes in some jurisdictions that 
whenever trespass lies, an action on the case will 
also lie 46 Even under a code of procedure abol¬ 
ishing the distinctions between the different com¬ 
mon-law forms of action, a distinction has been 
made between an action for an unintentional but 
negligent injury inflicted with a fireann, and an 
action for assault and battery resulting from an 
intentional shooting 47 

Parties, Two persons who engaged in shooting 
may be joined as defendants regardless of whether 
each had an equal right to control the conduct 
of the other 48 The parent of a child who fired 
the shot causing injury may be joined as defendant 
in an action against the child.43 

b. Defenses 

Ordinarily, defenses available In other cases of neg¬ 
ligence are available in actions for injuries from firearms 

Defenses available in actions for negligence gen¬ 
erally, as considered m Negligence § 181, are in 
general good defenses in an action for damages 
for negligently injuring another with a weapon 66 
Thus, valid defenses which may be available to 
defendant are that he was free from blame,61 that 
his negligence was not the proximate cause of 
the injury, as considered supra § 28, or that the 
proximate cause of the injury was an act of God 
or the like.62 It may also be a defense that plain¬ 
tiff’s negligence caused or contributed to the in- 
jury63 unless plaintiff is able successfully to in- 


37. Wis—^Horton v Wylie, 92 NW 
245, 115 Wis 505, 96 Am S R 963 

68 CJ p 75 note 44 
XTegrlig'es.ce per se 

Violation of an ordinance prohib¬ 
iting discharge of firearms within 
limits of town is negligence per se 
Del—^Farrow v. Hoffecker, 79 A 920, 
23 Del 223 

38. Wis—^Horton v. Wylie, 92 NW 
245, 115 Wis 606, 96 Am S R 953 
—^Evans v. Waite, 53 NW 446, 83 
Wis 286 

39. Wis —^Evans, v. Waite, supra 

40- NT—Gross v. Goodman, 19 N 
TS2d 732, 173 Misc 1063 
X*irlng to frighten suspected thieves 
Where truck driver, who had per¬ 
mit to carry pistol and had been 
warned to be on guard for suspect¬ 
ed truck thieves, fired pistol to 
frighten some suspected thieves and 
bullet struck an innocent pedes¬ 
trian, the driver was liable for pedes¬ 


trian’s injuries, notwithstanding 
driver was actuated by motives of 
fealty to his employer and acted on 
the most plausible motives 
N T —Gross v Goodman, supra 
41. Vt —Giguere v Rosselot, 3 A 
2d 638, 110 Vt 173 

42 Cal—Jensen v Minard, 282 P 
2d 7, 44 Cal 2d 326 

43. Vt—Judd V. Ballard, 30 A. 96, 
66 Vt 668 
68 C J p 76 note 52 

44- Mass—Cole v Fisher, 11 Mass 
137 

68 C J p 75 note 53 

45. RI—^Hawksley v. Peace, 96 A 
866, 38 RI 644. LRA1916D 1179 

68 C J p 76 note 64 

46. Va—^Daingerfield v Thompson, 
33 Gratt 136, 74 Va 136, 36 Am R 
783 

47- Mo —^McLaughlin v Marlatt, 
246 SW 548, 296 Mo 656. 
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48. Vt—Giguere v Rosselot, 3 A 
2d 538, 110 Vt 173 

49. Vt—Giguere v Rosselot, supra 
BO. Mo —White v Bunn, 145 S W 2d 

138, 346 Mo 1112 
AsBumptlozL of risk 
Members of a huntmg party do 
not necessarily assume risk of their 
companions’ negligence 
Cal —Summers v Tice, 199 P 2d 1, 
33 Cal 2d 80, 5 ALR2d 91 

51. Okl—^Annear v Swartz, 148 P 
706, 46 Okl 98, DRA1915B 267 

68 CJ p 76 note 61. 

52. RI—^Hawksley v Peace, 96 A 
856, 38 RI 644. LRA1916D 1179 

68 C J. p 75 note 66. 

53. IT S —Tastor v. U S , D C Cal, 
124 F Supp 648 

Mo —^White V. Bunn, 145 S W 2d 
138, 346 Mo 1112 

NT—Blanchard v. Note ware, 32 N. 

TS2d 188, 263 App Div. 186 
68 CJ p 75 note 63. 
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voke the doctrine of last clear chance 54 The fact 
that two hunters were engaged in a joint enter- 
pnse in going to the place where one accidentally 
shot the other and that they intended to resume 
the relationship on returning did not show the ex¬ 
istence of such a relationship when the accident 
occurred so as to impute to plaintiff the negligence 
of defendant 55 In an action for damages for 
negligent shooting, self-defense, defense of prop¬ 
erty, and provocation are not good defenses 56 

c. Pleading 

The complaint in an action for injuries caused by 
weapons must state a cause of action. 

In an action to recover for injunes resulting from 
the improper handling or use of weapons, plaintiff 
must not only state a cause of action,57 but his 


WEAPONS § 29 

declaration, petition, or complaint must show the- 
nature thereof,5S and must contain, under the codes,, 
a plain and concise statement of the facts constitut¬ 
ing the cause of action.59 Plaintiff can recover 
only on the cause of action pleaded 50 The plea or 
answer must be sufficient An answer inferen- 
tially admitting that the gfun was pointed toward 
the plaintiff and pleading that the gun was ac¬ 
cidentally discharged raises the issues whether 
the discharge was accidental or negligent,®^ and 
whether, if the gun was negligently handled, the 
negligence proximately caused the mjury.®^ 

d. lividence 

The discharge of a firearm, resulting in an accidental 
or unintentional injury to the person or property of an¬ 
other, may constitute presumptive evidence of negligence, 
but the plaintiff has the burden of proving the cause of 
action alleged. 


3>cit7 of care 

(1) Plamtilf hunting: with defend¬ 
ant had burden to use care commen¬ 
surate with, the dangrer to avoid 
g-etting: into dangerous position 
Wis—^Wilfert V. Nielsen, 27 NW2d 

893, 250 Wis 64€ 

(2) Decedent, by handing loaded 
rifle to defendant in front seat of 
automobile, did not relieve himself 
of duty of advising other occupants 
of automobile that nfle was loaded 
and did not thereby escape responsi¬ 
bility for exercising care for his 
own safety 

Ala—Nelson v Lee, 32 So 2d 22, 249 
Ala 649 

Facts held to show coiLtxllbTitory neg¬ 
ligence 

(1) In general 

US—Lewis V U S. CANJ, 194 
P2d 689 

(2) In an action to recover for 
gunshot wounds, where plaintiff, 
hunting on a canal bank, saw de¬ 
fendant hunting in the bed of the 
canal, saw a pheasant on the ground 
before it took flight, and did not 
warn defendant of his presence, 
plaintiff did not exercise reasonable 
care 

NY—^Blanchard v Noteware, 32 N 
YS2d 188. 263 App Div 186 

Facts held not to show contrlhntory 
negligence 

(1) In general 

US—Tastor v U S . D C Cal, 124 
FSupp 548 
68 CJ p 76 note 63 [a]. 

(2) Where captain of hunting par¬ 
ty had sounded horn to signal hunt 
was over, and several members of 
party left their stands in barricade, 
hunter was not negligent In going 
short distance from stand into bar¬ 
ricaded area to pick mushrooms 
where he was shot by another hunt¬ 
er, and even if hunter was negll- 

94 C J S.—34 


gent his negligence was not con¬ 
tributing cause to injury sustained 
when shot by another hunter who 
did not ascertain whether object he 
shot at was deer or human being 
La—Fowler v. Monteleone, App, 153 
So 490 

(3) Boy who was injured when 
gun of his hunting companion was 
allegedly negligently discharged at 
time companion was in rear as the 
two were approaching game in single 
flle was not guilty of contributory 
negligence precluding recovery on 
ground that boy had deliberately 
placed himself m position of danger | 
in front of companion bearing loaded j 
gun 

La —^Normand v Normand, App , 65 
So 2d 914 

54. Fla—Skinner v Ochiltree, 6 So 
2d 605, 148 Fla 705, 140 ALR 
410 

68 CJ p 75 note 64 

55. Mass—Adams v Dunton, 187 
NB 90, 284 Mass 63 

56. Wis—Oshogay v Schultz, 43 N 
W2d 485, 257 Wis 323 

57- NY—Beck v Libraro, 221 N Y ' 
S 737, 220 AppDiv 647 | 

Declaration, petition, or complaint 
held Btifiolent I 

(1) In general ' 

Neb—^Naegele v Dollen, 63 N.W 2d 

165, 158 Net! 373 
68 C J p 75 note 68 [a] 

(2) Petition alleging that defend¬ 
ant when standing less than ten feet 
from plaintiff and while the muzzle 
of a loaded shotgun was pointed at 
plaintiff's left leg negligently caused 
the shotgun to be discharged proxi¬ 
mately resulting in permanent in¬ 
jury to plaintiff was sufficient 
Ohio—^Huber v Collins, App, 60 N 

B2d 906 

(3) Petition alleging that fourteen 
year old child caused revolver to be 
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flred at victim, that parents knew 
that child had pointed pistol at oth¬ 
er customers, that store in which fir¬ 
ing occurred was owned and operat¬ 
ed by the parents, and that parents 
were negligent in violating ordi¬ 
nance pertaining to permits to deal 
in pistols, stated cause of action 
against child for recovery of dam¬ 
ages 

Ga—Skelton v Gambrell, 57 SE 
2d 694, 80 GaApp 880 

(4) Complaint alleging that de¬ 
fendants confederated together to 
protect premises of defendant com¬ 
pany, that In performance of agree¬ 
ment they took with them deadly 
weapons, and that named defendant 
believing the common purpose could 
be best served thereby and in exe¬ 
cution of such common purpose fir¬ 
ed a tear-gas shell which struck 
plaintiff and fractured his skull, was 
based on theory of a “‘joint enter¬ 
prise" and was good as against de¬ 
murrer 

Ind—^Hogle V Reliance Mfg Co, 48 
NE2d 75, 113 Ind App 488, re¬ 
hearing denied 48 NE2d 999, 113 
Ind App 468 
Pleading construed 
Ga—Skelton v Gambrell, 57 SE2d 
694, 80 GaApp 880 

58. Mo —McLaughlin v Marlatt, 
246 S W 648, 296 Mo 656 

68 C J p 76 note 69 

59. Mo —^McLaughlin v Marlatt, su¬ 
pra 

60. Ind—Sutton v Bonnett, 16 NE 
180, 114 Ind 243 

61. plea held sufficient 

Ala—^Nelson v Lee, 32 So 2d 22, 249 
AICL 549 

62 Ohio —Huber v Collins, App , 60 
NE2d 906 

63. Ohio—^Huber v Collins, supra. 
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The discharge of a firearm, resulting in an ac¬ 
cidental or unintentional injury to the person or 
property of another, may constitute presumptive 
evidence of negligence,®^ and the doctrine of res 
ipsa loquitur may be applicable While plaintiff 
is not required to show the manner in which the 
weapon was discharged, or to exclude all other 
possible causes to establish the causal connection 
between defendants act and the injury,®® he has 
the burden of proving the cause of action alleged 
Defendant has the burden of establishing his de¬ 
fense,®® and when plaintiff has made out a prima 
facie case the burden of producing evidence shifts 
to defendant who must show justification or free¬ 
dom from fault ®® 

General rules apply as to the admissibility*^® and 


sufficiency^^ of evidence The facts of each case 
must determine the quantum of evidence neces¬ 
sary to make a prima facie case of negligence in 
the use of a weapon 

e Trial 

In an action to recover for injuries from the handling 
or use of weapons, questions of fact are for the jury 
under instructions which correctly state the law and are 
within the issues and the evidence 

In an action for damages for an injury caused 
by the negligent handling of a weapon, the pnn- 
ciples of law underlying the trial of civil actions 
generally, particularly actions based on negligence, 
are applicable 7® Although sometimes established 
as a matter of law,the question of the defendant’s 


64- Ohio —^Huber v Collins, supra 
€8 C J p 76 note 74 
General role not applicable 

General rule that negligence is 
never presumed and is not to be in¬ 
ferred merely from fact that an ac¬ 
cident occurred is not applicable to 
a situation where an injury results 
from the discharge of a gun in the 
hands of another 

US—^Norling v Carr, CAIll, 211 
P2d 897 

65. D C —Crump v. Browning, Mun 
APP, 110 A 2d 696 

Pla—Skinner v Ochiltree, 5 So 2d 
605, 148 Fla 705, 140 ALR 410 
Pa —^Mobilia v Blystone, Com PI, 
31 Erie Co 307 

66- Mass—^Adams v Dunton, 187 
NE 90, 284 Mass 63 

67- Cal—Jensen v Minard, 282 P 
2d 7, 44 Cal 2d 325 

Mo—McLaughlin v Marlatt, 246 S 
W 548, 296 Mo 656 
Tex—^Koons v Rook, Com App , 295 
SW 592 

66. Ohio —^Huber v. Collins, App, 
50 NE 2d 906 

68 C J p 76 note 81 

69. Cal—Summers v Tice, 199 P 2d 
1, 33 Cal 2d 80, 5 A L R 2d 91 
Ohio—^Huber v Collins, App, 50 N 
E 2d 906 

Pa—Snyder v Walters, 19 PaDist 
& Co 650, 25 Berks Co 263. 

When mle inapplicable 

Where a firearm discharged in the 
presence of others and one of them 
is injured, or is fired at a place where 
another might be, the rule requiring 
defendant in order to exonerate him¬ 
self to show not only the discharge 
was unavoidable, but also that he 
was utterly without fault, is ap¬ 
plicable, but it is not applicable in 
a case where defendant, out fox 
hunting, fired at a rustle in the 
grass, and shot plaintiff, who had 
concealed himself there to frighten 
defendant's companions, defendant | 


not being liable as a matter of law 
merely because he intentionally fir¬ 
ed thinking the rustling was caused 
by a fox 

Mo—McLaughlin v Marlatt, 228 S 
W 873. judgment affirmed 246 S 
W 648, 296 Mo 656 

70 Bvidence held admissible 

Mo—Hayes v Dalton, App, 257 S 
W2d 198 

68 CJ p 76 note 77 [a] 

Bvidence held inadmissible 
Cal—Rudd v Byrnes, 105 P 957, 
156 Cal 636, 26 LRA.N’S, 134, 
20 Ann Cas 124 
68 CJ p 76 note 77 [b] 

71 Evidence held sufficient 

(1) To show that defendant was 
negligent 

Ark—^Hough v Leech, 62 SW2d 
14, 187 Ark 719 

Cal—Summers v Tice, 199 P 2d 1, 
33 Cal 2d 80, 5 ALR2d 91 
Tenn—Levitan v Banniza, 236 SW 
2d 90, 34 Tenn App 176 
68 CJ p 76 note 78 [a] (2) 

(2) To show that plaintiff did not 
assume risk of injury 

Cal—Summers v Tice, 199 P 2d 1, 
33 Cal 2d 80, 6 ALR2d 91 

(3) To show wantonness author¬ 
izing punitive damages 

N J—Mazzilli V Selger, 93 A 2d 216, 
23 N J Super 496, affirmed in part 
and reversed in part on other 
grounds 99 A 2d 417, 13 NJ 296 

(4) To authorize judgment for de¬ 
fendant 

Kan —Fitts v Badger Lumber & 
Coal Co, 68 P2d 631, 146 Kan 56 

(5) To show that injury was 
caused by plamtifil’s negligence 
US—Lewis V U S,CANJ,194F 

2d 6S9 

Mass—^Adams v Dunton, 187 NE 
90, 284 Mass 63 

(6) To show that plaintiff was not 
'ontnbutonly negligent 

Cal—Summers v Tice, 199 P 2d 1, 
33 Cal 2d SO, 5 A LR 2d 91 
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Mass —^Adams v Dunton, 187 N E 
90, 284 Mass 63 
68 CJ p 76 note 78 [a] (3) 

(7) To show other matters 
US—Lewis V U S, CANJ, 194 P 
2d 689 

La—Edwards v Wallace, App, 187 
So 89 

Mass—Bennett v Marquis, 90 NE 
2d 551, 325 Mass 376—Adams v 
Dunton, 187 NE 90. 284 Mass 63 
Ohio—^Kuhn v Bader, 101 NE2d 
322, 89 Ohio App 203 
Tenn—Levitan v Banniza, 236 S 
W2d 90. 34 Tenn App 176 
Wis—Wilfert V Nielsen, 27 NW 
2d 893, 250 Wis 646 
68 CJ p 76 note 78 Ca] 

Evidence held insufficient 

(1) To show that defendant was 
negligent 

Ind—Sutton v Bonnett, 16 N E 180, 
114 Ind 243 

N T —Tusko V Remizon, 116 NTS 
2d 922, 280 App Div 637 

(2) To support a judgment against 
defendant 

N Y —Blanchard v Noteware, 32 N 
TS2d 188, 263 App Div 186 

(3) To show that defendant fired 
shots from his residence into group 
of persons, including plaintiff, en¬ 
gaged in general fight on highway, 
and thereby hit and injured plain¬ 
tiff 

La—^Hill V Stanfa, App, 164 So 
376 

(4) To establish other particular 
matters 

US—Lewis V U S, CANJ, 194 
P2d 689 

72. Mo—^McLaughlin v Marlatt, 246 
SW 548, 296 Mo 666 

73. Cal—Jensen v Minard, 282 P 
2d 7, 44 Cal 2d 325 

Pa —^Mobilia v Blystone, Com PI, 
31 Erie Co 307 

74. Wis—^Harper v Holcomb, 130 
NW 1128, 146 Wis 183. 

68 CJ p 76 note 85. 
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negligence, and whether such negligence was a 
proximate cause of the injury, are ordinarily ques¬ 
tions of fact for the jury it is also for the jury 
to determine whether plaintiff was chargeable with 
contributory negligence,'^® unless the evidence is 
insufficient to warrant the submission ,'7'^ and the 
question of damages may be one for the jury'^® 
An instruction should be a correct and simple state¬ 
ment of pertinent law,'^^^ and should be within the 
issues and the evidence Instructions should 
avoid a tendency to mislead the jury,®^ or improp¬ 
erly to discredit the contention of a party or the 
probative value of his evidence.®^ Findings must 
be in accord with the evidence 

f. Damages 

Much discretion is left to the jury m assessing dam¬ 
ages for injuries resulting from the handling or use of 
weapons. 

In an action to recover damages for injuries re¬ 
sulting from the handling or use of weapons, much 
discretion is left to the jury in assessing the dam¬ 
ages Particular awards of damages have been 
held not excessive Where the weapon was 


fired with wanton and reckless indifiference to the 
consequences, punitive damages may be awarded 

§ 30. Sale, Gift, or Loan 

Civil liability for the negligent or unlawful sale, 
gift, or loan of weapons, and procedure in actions 
to enforce such liability are considered infra §| 
31, 32 

Examine Pocket Parts for later cases. 

§31, - Liabilities 

One who negligently or illegally sells, gives, or lends 
a weapon may be liable for resulting injuries. 

A person who, in lawfully disposing of a weap¬ 
on to another, is chargeable with a negligent act 
or omission which is the proximate causes'^ of 
an injury that is the natural and probable con¬ 
sequence of the negligence, is liable therefor, subject 
to the rules of law applicable to negligence and 
contributory negligence 8® In an action for the 
negligent sale of a weapon to a minor, the ques¬ 
tion of the care or negligence of the minor in the 
use of the weapon is immaterial 89 To the general 


75 Mass—Bennett v Marquis, 90 1 
]SrB2d 551, 325 Mass 375 
NY—Ford v Grand Union Co, 270 
NTS 162, 240 App Div 294 
NC—Fox v Asheville Army Store, 

1 SE2d 550, 215 NC 187 
Ohio—Ertel v De Witt, App, 101 
NE2d 296 

Okl—Hart v Lewis, 103 P 2d 65, 187 
Okl 394 

Tenn—Levitan v Banniza, 236 SW 
2d 90, 34 Tenn App 176 
Tex—Beiry v Harper CivApp, 111 
SW2d 795, error dismissed 
68 CJ p 76 note 86 
Evidence held stUSLcaent to take case 
to jury 

US—^Norling v Carr, CAIll, 211 
P2d 897 

Ala—Nelson v Lee, 32 So 2d 22, 249 
Ala 549 

Va—^Alvey v Butchkavitz, 84 S E 2d 
535, 196 Va 447 

76. Ala—^Nelson v Lee, 32 So 2d 
22, 249 Ala 549 

68 CJ p 76 note 87 

77. Mo—White v Bunn, 145 S W 2d 
138, 346 Mo 1112 

Wis—Oshogray v Schultz, 43 NW 
2d 485, 257 Wis 323 
78 Mo—^Hayes v Dalton, App, 257 
SW2d 198 

WVa—Koontz v Whitney, 163 SE 
797, 109 WVa 114. 

79. Kan—Bolin v Ballingrer, 293 P 
472, 131 Kan eS-S 
68 C J p 77 note 89 
Instmctions held proper or errone¬ 
ously refused 

Ark—JefCerson v. Nero, 280 SW2d 
884. 


Fla —Skinner v Ochiltree, 5 So 2d 
605, 148 Fla 705, 140 ALR 410 
Ohio —Kuhn v Bader, 101 N E 2d 
322, 89 Ohio App 203 
68 C J p 77 note 89 [a] 

Instructions held erroneous or prop¬ 
erly refused 

Cal—Jensen v Minard, 282 P 2d 7, 
44 Cal 2d 310 

Kan —Fitts v Badger Lumber &. 

Coal Co, 68 P2d 631, 146 Kan 66 
Mo—Schoening v Claus, 249 S W 2d 
361, 363 Mo 119 

Ohio—Kuhn v Bader, 101 NB 2d 
322, 89 Ohio App 203—^Ertel v De 
Witt, App, 101 NE2d 296 

80. Kan —^Bolm v Ballinger, 293 P 
472, 131 Kan 685 

68 C J p 77 note 90 

81. Mo—^McLaughlin v Marlatt, 246 
S W 648, 296 Mo 656 

68 C J p 77 note 91 

82. Mo—^McLaughlin v Marlatt, su¬ 
pra, 

68 C J p 77 note 92 

83. Cal—Summers v Tice, 199 P 2d 
1, 33 Cal 2d 80, 6 A L R 2d 91 

Degree of care 

In action for personal injuries suf¬ 
fered In accidental shooting, trial 
court’s statement in decision that 
defendant was required to use that 
degree of care that an ordinary pru¬ 
dent man would use under the same 
circumstances, did not indicate that 
court incorrectly gauged defendant's 
responsibility, wheie court also stat¬ 
ed that defendant was required to 
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exercise the high degree of care re¬ 
quired by law under the circum¬ 
stances 

D C —Crump v Browning, Mun App , 
110 A 2d 695 

Negligence of two defendants 

■\Vheie evidence did not clearly 
show which of two defendants' shot 
struck plaintiff, finding that pellets 
lodged in plaintiff’s eye and lip as 
result of shots fired “by defendants 
and each of them” was a (sufficient 
finding that defendants were jointly 
liable and that negligence of both 
was cause of Injury 
Cal—Summers v Tice, 199 P 2d 1, 
33 Cal 2d 80, 5 A L R 2d 91 

84. La—Chataigne v, Bergeron, 10 
LaAmn 699 

85. Minn—Corn v Sheppard, 229 N 
W 869, 179 Minn 490. 

68 C J p 78 note 96 

86. N J —Mazzilli V Selger, 93 A 2d 
216, 23 N J Super 496, affirmed in 
part and reversed in part on other 
grounds, 99 A 2d 417. 13 N J 296 

87. U S —Herman v- Markham Air 
Rifle Co, DC Mich. 2*58 P. 47*5 

68 C J p 78 note 1 

Parent’s liability for furnishing 
weapon to infant tort-feasor see 
Parent and Child §68. 

88. US —Herman v. Markham Air 
Rifle Co, supra 

68 CJ p 78 note 2 

89 RI —Beimard v. Smith, 90 A 
657. 36 R I 377. 
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rule that the neglig-ent seller of an article is not 
liable to the third person who has no contractual 
relation with him, there is a well recognized excep¬ 
tion in the case of articles or instruments which 
are inherently and imminently dangerous, as dis¬ 
cussed in Negligence § 100 b, and such exception 
is applicable in the case of weapons^® A repre¬ 
sentation by the seller that an instrument such as 
a toy pistol IS harmless refers only to the ordinary 
and usual uses thereof under reasonable condi¬ 
tions It has been held that one who sells a 
weapon knowing that it is to be given to the pur¬ 
chaser’s sixteen-year-old son is not negligent so 
as to be liable for injuries resulting from its use 92 

Violation of statute or ordinance. Where a stat¬ 
ute or ordinance prohibits the sale, gift, or loan of 
firearms or other weapons, including ammunition 
therefor as well as toy firearms or toy weapons to 
minors or others, a person who illegally sells, gives, 
or lends prohibited weapons or ammunition with 
which an injury is inflicted is liable in damages to 
the injured person,93 subject to the principles per¬ 
taining to actionable negligence,®^ contnbutory neg¬ 
ligence,95 and proximate cause 95 The plaintiff’s 
injury must be the result of a breach of a duty 
owed to him and must be the sort of injury the 
statute was intended to prevent 97 The person who 
thus violates the law is liable for any consequence 
that should reasonably have been anticipated as 
a natural and probable result,9 8 but the particular 


casualty need not have been anticipated.93 

§ 32. - Procedure 

The complaint, declaration, or petition In an action 
against the seller of a weapon must state a cause of 
action, and the burden of proof is on plaintiff to establish 
his case Questions of law are for the court, and ques¬ 
tions of fact, for the jury. 

The complaint, petition, or declaration, in an 
action for injuries caused by negligence m the 
sale, gift, or loan of weapons should disclose the 
necessary elements of actionable negligence,^ it 
should aver that the negligence was the proximate 
cause of the injury,^ and show that the injury 
should have been anticipated.3 In an action ground¬ 
ed on the negligent or illegal sale of a weapon to 
a minor who has inflicted an injury therewith, the 
only issues being whether accused was negligent^ or 
the sale was illegal,5 and whether the injury was 
the natural and probable consequence of the neg¬ 
ligence,^ plaintiff must prove only what is required 
by those issues,"^ and need not aver that the minor 
was of such tender years that he could not appreci¬ 
ate the danger of his acts,3 nor is it necessary to 
negative the want oi due care on the part of such 
minor 9 In an action for the death of one injured, 
defendant must plead decedent’s contributory negli¬ 
gence ^9 

Parties Persons whose presence is unnecessary 
for the complete determination of the controversy 
need not be joined as parties 


90 US —Herman v Markham Air 
Rifle Co. DC Mich, 258 F 475 

68 C J p 78 note 7 

91 Ill —^Miller v Sears, Roebuck & 
Co of Illinois, 250 Ill App 340 

92, RI—Corey v Kaufman & Cher- 
nik, 36 A 2d 103, 70 RI 27 

93, NM—^Zamora v J Korber & 
Co. 278 P2d 569, 69 NM 33 

68 CJ p 78 notes 10, 11. 

Seller not liable 

It has been held, however, that a 
sporting* goods store proprietor who 
sold cartridges to boy under age 18 
was not liable for boy’s death occur¬ 
ring when another boy loaded a 
small rifle with one of the cartridges 
and fired, notwithstanding ordinance 
prohibiting sale of explosives to mi¬ 
nors 

Ill —^DeClcco V Vodrazka, 9 N E 2d 
451, 291 Ill App 612 

94, Ga.—Hulsey v Hightower, 161 
SE >664, 44 GaApp 455 

68 C J, p 79 note 12, 

95, Pa—^McMillen v Steele, 119 A. 
721, 275 Pa. 584 

68 CJ p 79 note 1'3. 

96, Ill —^Hartnett v. Boston Store 


of Chicago, 106 NE 837, 265 Ill 
331, LRA1915C 460 
68 CJ p 79 note 14 

97. Kan —Parman v Lemmon, 244 P 
227, 119 Kan 323. 120 Kan 370, 
44 ALR 1500 
68 C J p 79 note 12 [a], 

96, Ga—Spires v Goldberg, 106 S 
E 585, 26 GaApp 630 
Pa—Shaffer v Mowery, 108 A. 654, 

I 265 Pa. 300 

99. Pa—Wassel v. Ludwig, 92 Pa 
Super 341 

1. Minn —^Anderson v Settergren, 
111 NW 279, 100 Minn 294 

68 C J p 79 note 20 
Pleading held snfflolaiLt to state 
cause of action at common law, but 
not under city ordinances 
Ill—Semeniuk v Chentis, 117 NE 
2d 883, 1 Ill App 2d 608 
Pleading held insufficient 
Idaho—Carron v Guido, 33 P 2d 345, 
64 Idaho 494. 

2. Ohio —^Poe V. Canton-Mansfleld 
Dry Goods Co, 173 NE. 318, 3'6 
Ohio App. 396 

68 C J p 79 note 21. 

3. N J —^Driesse v. Verblaauw, 163 
A 388, 9 N JMisc 173. 

68 C J. p 79 note 22 
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4 RI—Bernard v Smith, 90 A 
657, 36 R I 377 

5 Pa—^McMillen v. Steele, 119 A 
721, 276 Pa. 684 

6. RI—Bernard V Smith, 90 A 657, 
36 RI 377 

7. Pa—McMillen v. Steele, 119 A 
721, 275 Pa. 584 

a NJ—^Drieisse v. Verblaauw, 153 
A 388, 9 N JMisc. 173 

9. RI—^Bernard v. Smith, 90 A 
657, 36 RI 377. 

10. US—Pate V Howe, D C Me , 103 
P Supp 421, aflarmed, Howe v Pate, 
C A, 199 F 2d 672 

11. Storekeeper’s wife 

In action for death of hoy shot 
hy another hoy with ammunition 
purchased at defendant's store, mo¬ 
tion that defendant's wife who sold 
the ammunition he made party de¬ 
fendant on ground that full deter¬ 
mination of case could not otherwise 
be made, held properly denied where 
it was unnecessary to protect her 
rights or for complete determina* 
tion of controversy. 

Idaho—Carron v. Guido, 33 F.2d 345, 
54 Idaho 494. 
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Evidence In an action under a statute pro¬ 
hibiting^ sales to minors it is presumed that the leg¬ 
islature mtended that the purchasing minor and 
innocent third persons should be protected against 
the hazard of third persons firing the weapon 
The burden of proof is on plaintiff as to essential 
-elements of his cause of action,^3 and on defendant 
ns to matters of affirmative defense The evi¬ 
dence adduced on the different issues must be 
sufficient for the purpose,but the necessary degree 
of proof IS not as great as that required to sus¬ 
tain a conviction for the cnmmal offense The 
violation of the statute is in itself evidence of neg- 
hgence,!'^ and where it is claimed that the weapon 
has been unlawfully placed in the hands of a minor, 
evidence as to the appearance of the minor,or 
the nature of the clothing worn by him,!^ is admis¬ 
sible as being at least some indication of his age. 

Trial If It IS doubtful whether or not a par¬ 
ticular weapon or device is harmless^o or is within 
the prohibition of the law ,21 the question is for 
the jury; and it is also ordinarily within the prov¬ 
ince of the jury to determine the questions of neg¬ 
ligence,^^ contributory negligence,23 and proximate 
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cause,although under suitable circumstances these 
questions may be for the court.^® 

§ 33. Manufacture 

The manufacturer of a weapon may be liable to one 
injured as the result of his negligence 

A firearm, m the use for which it is intended, 
is a dangerous instrument within the scope of the 
principle that, under the ordinary rules of negli¬ 
gence, a manufacturer of such an instrument is 
liable in damages for an injury resulting from the 
negligent use of defective matenals or from want 
of proper care and skill in the manufacturing 
process ^6 The most that is required, however, is 
the production of a weapon suitable for use un¬ 
der the conditions existing at the time it is put on 
the market,27 and the manufacturer is not liable 
where the weapon is not used in an ordinary and 
reasonably foreseeable manner 28 Under general 
rules, the complaint, declaration, or petition must 
be sufficient to state a cause of action,23 and a 
want of proper care and skill in the manufacture 
must be alleged and proved^o by sufficient evi¬ 
dence 21 The mere bursting of a firearm does not 
alone suffice to make the manufacturer liable 22 


7.2. U 3 —D1 Gironimo v American 
Seed Co, DC Pa, 9'6 F Supp 795 

13. Defect In axomTULltlon 

US—Pate V Howe, DC Me, 103 F 
Supp 421, affirmed, Howe v Pate, 
C A, 199 F 2d 672 

14. ContnlstLtory 3ie<gll£rence of de¬ 
cedent 

US—Pate V Howe, DC Me, 103 F 
Supp 421, affirmed, Howe v Pate, 
C A, 199 F 2d 672 

15 Mass—Pudlo V Dubael, 173 N 
E 63'6, 273 Mass 172 
'68 C J p 79 note 30 
Xvldenoe lield snfiLclent 

(1) To support finding, verdict, 01 
judgment for plaintiff 

US—^Pate V Howe, DC Me, 103 F 
Supp 421, affirmed, Howe v Pate, 
C A, 199 F 2d 672 

(2) To support finding, verdict, or 
judgment for defendant 

NT—^Woodcock V Davignon, 21 N 
TS2d 228, 269 App Div 1107 
JEvldenoe keld Insafflcieoit 
RI—Corey v Kaufman & Chernick, 
36 A 2d 103, 70 R I 27 
le. Pa.—McMillen v. Steele, 119 A 
721, 276 Pa 584 
68 C J p 80 note 32 Ca] 

17. Mass—Pudlo v. Dubiel, 173 N 
E 536. 273 Mass 172 

N M —Zamora v J. Korber & Co , 
278 P2d, 59 NTM 33 

18. Pa—^McMillen v Steele, 119 A 
721, 275 Pa. 684. 

19. Pa.—McMillen v Steele* supra 
«68 C J. p 80 note 35 [a]. 


20. N T —Crist v Art Metal Works, 
243 NTS 496, 230 App Div 114, 
affirmed 175 NB 341, 255 NT 624 

21. Ga—Mathews v Caldwell, 63 S 
B 250, 6 GaApp 336 

68 C J p 80 note 41 

22. Ga—Spires v Goldberg, 106 S 
E 685, 2'6 GaApp 530 

68 C J p 80 note 42 
Evidence held insufficient to take 
case to jury 

Okl—^Wiles V Peerson, 52 P 2d 814, 
175 Okl 328 

23 N M —^Zamora v J Korber & 
Co, 278 P2d 569, 59 NM 33 
68 C J p 80 note 43 

24. Mass —Pudlo V Dubiel, 173 N 
E 536, 273 Mass 172 

68 C J p 80 note 44 

25. Ill—Cada v The Fair, 187 Ill 
App 111, 114 

68 C J p 80 note 45 
26 NT—Favo v Remington Arms 
Co, 73 NTS 788, 67 App Div 414 

27. N T —^Favo v Remington Arms 
Co, supra. 

68 CJ p 80 note 48 

28. NY—^Favo V Remington Arms 
Co, supra 

Injury held not foreseeable 

Representatives of manufacturer 
of tear gas gun resembling fountain 
pen would be Justified in relying on 
supiwDsition that buyer would keep 
gun for his own purpose and out of 
other persons’ hands, and they could 
not be charged with knowledge that 
buyer would permit gun to remain 
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m such a position in his store as 
to attract others, as respects manu¬ 
facturer’s liability for injuries sus¬ 
tained by customer who examined 
gun 

Pa —Scurfield v Federal Labora¬ 
tories, 6 A Ed 559, 335 Pa 146 

29. Pleading held insufficient 

Pa—'Scuifield v Federal Labora¬ 
tories, supra. 

30. Ill —^Miller V Sesu*s, Roebuck & 
Co of Illinois, 260 Ill App 340 

N T —Pavo V Remington Arras Co , 
73 NTS 788, 67 App Div 414 

31. Conn—^Welshausen v Charles 
Parker Co, 76 A 271, S3 Conn 
231 

68 C J p 81 note 64 
Sufficiency of eividence for Jury 
In action against cartridge manu¬ 
facturer for loss of eyesight result¬ 
ing when particle of metal from 
cartridge rebounded from shooting 
gallery backstop, evidence was suf¬ 
ficient to take to Jury question as 
to whether defendant had been guil¬ 
ty of negligence in manufacturing 
and inspecting product dangerous to 
human life by deviating from great 
degree of care required of one manu¬ 
facturing an explosive article 
Cal—Warner v Santa Catalina Is¬ 
land Co, 282 P 2d 12, 44 Cal 2d 310 

32. Conn—Welshausen v Charles 
Parker Co, 76 A 271, 83 Conn 
281 

68 C J. p 81 note 55. 
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WEABi; WORN. The verb wear’^ in one sense 
means to carry or bear upon the person,^ and in an¬ 
other sense it fully covers the idea of abrasion, 
eiosion, and deterioration as incident to use ^ 

Wear and tear The loss by wearing, as of ma- 
ehineiy in use, the loss oi injuiy to which anything 
IS subjected by use, accident, etc , loss by service, 
exposure, decay, or injmy incident to the ordinary 
use of a thing ^ 

Ordinary wear and tear applies more naturally to 
the gradual deterioration which results from use, 
lapse of time, and the operation of the elements,^ 
but it has been held, and apparently it is the ac¬ 
cepted doctrine, that the term will cover a specific 
and substantial injury suddenly sustained as the 
result of a stiuctuial defect ^ However, ordinary 
wear and tear does not mean total destiuction of the 
material, but means reasonable wear and tear by 
depreciation in value of the thing or material as may 
arise from ordinary and reasonable use ® 

Leases frequently use the phrase ^Vear and tear,” 
and as used in this connection the term is construed 
in Landlord and Tenant § 368 d (4) (g), and foi 
other specific references see the index to that title 

Wear of the creek A term which has reference 
to the gradual and imperceptible changes in the 
banks of a creek by which the soil is taken from 


one side of the stream and deposited on the other, 
and not to a sudden and violent change in the course 
of the stream by floods 

Worn. The past participle of ‘Vear,” and hence, 
an adjective It is defined as meaning showing wear 
or use, weakened by age, labor, worry, illness, or 
the like.8 

^Wom” has been compared with, or distinguished 
fiom, ‘^earned” see 13 C J S p 1764 note 37. 

WEARING* APPAREL, The term ^'wearing ap¬ 
parel” is what IS known as a '^bilingual pair,” “weal¬ 
ing” coming fiom the Anglo-Saxon, and “apparel” 
fiom the Latin ^ It is a common term used in an 
inclusive sense as embracing all articles which are 
ordinarily worn,lo vesture, garments, dress, or any¬ 
thing that IS worn by, or appropriated to, the pei- 
son,^i and it is sometimes defined in its popular 
sense as meaning all articles of dress generally worn 
by persons in the calling and condition of life and 
m the locality of the person in question.^2 

The teim is generally applied to articles intended 
and adapted to be worn on the person for personal 
comfoit or decency, and as protection against the 
elements,^ 2 but it may include articles worn on the 
pel son other than hats, shoes,and what is com¬ 
monly understood by the term “clothang,”i5 and in 


1 "Websteir Kew Int D 

2 Philippine—^Government of the 
Philippine Islands v Harris, 37 
Philippine 204, 207 

3 Philippine —Government of the 
Philippine Islands v Harris, su¬ 
pra 

‘'Natural wear and tear” see 65 C 
J S p 40 note 42 

4. Vt—^Drouin v Wilson, 67 A. 825, 
827, 80 Vt 335, 13 Ann Cas 93 

Sunilaily expressed 
Any usual deteiioration fiom the 
use of the premises in the lapse of 
time 

Miss—Waddell v De Jet, 23 So 437, 
438. 76 Miss 104 

5. Vt—Drouin v Wilson, 67 A 825, 
827, SO Vt 385, 13 Ann Cas 93 

6. US —^V enice v Frazier Davis 
Const Co, DC Canal Zone, 87 F 
Supp 475, 480 

XtL contract for camag'e 

The phrase has reference to the 
depreciation in value which results 
from the mere transportation itself, 
unaccompanied by negligence of the 
carrier 

Tex—International & G N R Co v 
Toung, CivApp, 72 SW 68 

7- NY —Henning v Bennett, 18 N 
T-S 645, 646. 63 Hun 592. 


8 Webster New Int D 

Phrases employing the word 
"worn” and of which more recent 
adjudications have not been found 
isee 71 C J p 1618 notes 95-9 7 

9 NT—In re Steimes' Estate, 270 
NYS 339, 343, 150 Misc 279 

10 US —^Arnold Constable & Co v 
U S, NY, 13 set 406, 407, 147 
US 494, 37 LEd 253 

Phrases employing the term 
‘‘wearing apparel” and of which 
more recent adjudications have not 
been found see '68 CJ p 82 notes 
19-26 

11 Me—Gooch v Gooch, 33 Me 
535 

Or—McClung v Stewart, 8 P 447, 
448, 12 Or 431. 63 Am R 374 

12. US—^Sellers v Bell, Ala, 94 
F 801, 812, 36 CCA 502 

NY—^In re Steimes* Estate, 270 N 
YS 339, 343. 150 MiSc 279 
WVa—Ohio Valley Bank v Minter, 
150 SE 366, 368, 108 WVa 58 

13. U S —^In re Evans & Co, DC 
Del, 158 F 153. 156 

NY—In re Thorn*.s Estate, 292 N 
YS 622, '624. 161 Misc 253 
Wis —Milwaukee Accredited Schools 
of Beauty Culture v Patti, 296 N 
W 616, 618, 237 Wis 277. 

68 C J p 81 note 13 I 
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Similarly expressed 

The wearing apparel necessary for 
immediate use must be such an 
amount of clothing as is necessaiy 
to meet the varying changes of cli¬ 
mate, and the customary habits and 
ordinary necessities of the mass of 
people 

NH—Peverly v Sayles. 10 NH 
356, 357 

Protection against 'weather 

“Wearing apparel” includes what¬ 
ever IS necessary to a decent ap¬ 
pearance and to protection against 
exposuie to the changes of weather 
US—Sellers v Bell, Ala, 94 P 801, 
812, 36 CCA 503 

14. US —In re Evans & Co, DC 
Del, 158 P 153, 156 

Wis—Milwaukee Accredited Schools 
of Beauty Culture v Patti, 296 N 
W 616, 618. 237 Wis 277. 

Shoes included 

U S —Swayne v Hager, C C Cal, 37 
F 780, 782, 13 Sawy 618 

Suspenders, garters, and similar ar. 
tides 

U S —^U S V A Steinhardt & Bro, 
CCNT, 141 F. 494, 496 

15. U S —In re Evans & Co , D C 
Del, 158 P 153. 156 

Wis—^Milwaukee Accredited Schools 
of Beauty Culture v Patti, 296 N 
W 616, 618, 237 Wis 277. 

68 C J p 81 note 14. 
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some cases it is applied to articles serving to orna¬ 
ment the person,while in other eases articles of 
ornamentation of the person are not considered to be 
wearmg apparel 

The term 'bearing apparel” will sometimes be 
considered to include those articles which aie rea¬ 
sonably proper and customary in the community m 
the way of ornaments,^^ and it sometimes will be 
considered to include ornamental articles which also 
^erve some useful purpose, as for fastening the 
■clothing 

Either because of the common law or by reason of 
statutes a debtor's weaiing apparel is generally ex- 
■empt property, as stated m Exemptions § 52, and 
such property is not subject to levy and sale under 
an execution, as stated in Executions § 19. 

The specific property which will pass under a 
■testamentary disposition of ^'wearing apparel” is 
treated in the C J S title Wills § 787, also 69 C J 
p 400 note 78-p 401 note 90. 

WEATHER. The general condition of the atmos¬ 
phere of a place at a given time, as regaids its 
temperatuie, moisture, winds, clouds, etc , especial¬ 
ly, the state of the sky as regards clouds and ram ^0 

WEATHERING. A method of stabilizing raw nat¬ 
ural gasoline, consisting in subjecting it to the 
atmosphere in open tanks, until by evaporation, 
sometimes accelerated by steam pipes, the required 
Tapor pressure or vapoi tension of the remaining 
liquid IS had 


WEBSTER'S UNABRIDGED DICTIONARY. See 

26 C J.S p 1302 note 87. 

WEDGE, As a noun, a tool held in place by hand 
while bemg struck, and used for splitting rock 22 

As a verb, ‘^to wedge” conveys the conception of 
the progiessive application of mechanical force,23 
and has been compaicd with, or distinguished fiom, 
'^to clamp” see 14 C J S p 1192 note 84, and “to 
draw” see 28 C.J S p 488 note 20. 

WEDLOCK. The ceremony or state of marriage; 
the relation which is derived from mairiage.24 It 
has been held to be the equivalent of “matiimony” 
see 57 C J S p 453 note 10 

The term is fiequently employed m describing an 
illegitimate child as a child boin “out of wedlock,” 
and in this connection see Bastards § 1 et seq. 

WEED, A woid which may be applied to any 
one of those herbaceous plants which are useless 
and without special beauty or especially which are 
positively troublesome 25 It is also defined as mean¬ 
ing any plant growing in cultivated giound to the 
injuiy of the ciop or desired vegetation, or to the 
disfigurement of the place; an unsightly, useless or 
injuiious plant, undeibrush 25 

WEEK See Time §11. 

WEEKDAY. See Time § 12. 

WEEKLY. Once a week;27 coming, happening, or 
done once a week 28 


ue us —In re Evans & Co , DC 
Del, 158 F 153, 156 
Wis—Milwaukee Accredited Schools 
of Beauty Culture v Patti, 296 N 
W 616, 618, 237 WiS 277 
68 C J p 81 note 16 
Diamond xlng 

U S —In re Richards, D C Tex , 64 
PSupp 923, 927. 

Jewelry 

“If one chooses to classify jewel¬ 
ry as one variety of ‘wearing- ap¬ 
parel,* It cannot be held that he is 
making an impioper and indefensible 
use of the English language ’* 
US—One Pearl Cham v U S , 123 
P 371, 377, 378, 69 CCA 499 

iV. Iowa—^Neasham v McNair, 72 
NW 773, 774, 103 Iowa 695, 38 
ERA 847, 64 Am S R 202 
68 CJ p 81 note 16 

18, WVa—Ohio Valley Bank v 
Mmter, 160 SB 366, 368, 108 W 
Va 68 

Similarly expressed 

“Wearing apparel*' includes what 
is reasonably proper and customary 
in the way of ornament. 


US—Sellers v Bell, Ala., 94 P 801, 
812, 36 CCA 502 

18 US—In re Smith, DC Tex, 96 
F 832, 834 
68 C J p 81 note 17 
Watch as useful article of dress 
“A plain gold watch worth not 
more than $50 us not usually worn 
habitually by farmers and country 
merchants as an ornament, but in 
this day, when everything moves on 
schedule time, a watch is an emi¬ 
nently useful, if not absolutely neces¬ 
sary, article of dress “ 

US—Sellers v Bell, Ala., 94 P 
801, 812, 36 CCA 502 

20. New Standard D 

Phrases employing the word and 
of which more recent adjudications 
have not been found see 68 CJ p 
82 notes 28-30 

21. U S —Carbide & Carbon Chemi¬ 
cals Co V Phillips Petroleum Co, 
DC Del, 28 F2d 218—Carbide & 
Caibon Chemicals Corporation v 
Texas Co, DC Tex, 21 P 2d 199. 

201 I 

Phrases employing the word and 
of which more recent adjudications 

535 


have not been found see 68 CJ p 82 
notes 32, 33 

22. Ky —Langhorn, Johnson & Co 
V Wiley, 91 SW 255. 256, 28 Ky 
L 1186 

23. US—Bonnell v Ward, CCAN 
Y, 238 P 171 

24 ND—State v Cohton, 17 NW 
2d 546, 549, 73 ND 582, 156 ADR 
1403 

25 Mo —City of St Louis v Galt, 
77 SW 876, 878, 170 Mo 8, 63 
ERA 778 

68 C J p 82 note 43 
26. Mo—City of St Louis v Galt, 
supra 

27 Ark—Johnson v Tucker Lake 
Levee & Drainage Dist, 271 S W 
965, 168 Aik 889 

Phrases employing the word 
“weekly” and of which more recent 
adjudications have not been found 
see 68 CJ p 82 note 50—p S3 note 
62 

28. Ark—Schuman v Metropolitan 
Trust Co, 134 S W 2d 579, 681, 582, 
199 Ark 283—^Edwards v Lodge, 
i 113 SW2d 94, 96, 195 Ark 470 
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‘WEEPER. A ditch dug throt^li the shoulder of 
a road for the purpose of draining it.29 

WEIGHAQE. The duty or toll imposed by Eng¬ 
lish law to be paid for weighing merchandise, as for 
weighing wool at the king’s beam, or for weighing 


other avoirdupois goods ^0 

WEIGHT. The quantity of heaviness, the quality 
of being hea^y, or the degree or extent of down¬ 
ward pressure under the unfluence of gravity, or 
the quantity of matter as estimated by the balance 
or scale.^i 


29. NT—Worden v State, 236 N 
TS 605, 612, 134 Misc 848 

30. N J—Hoffman v Jersey City, 34 
N JLaw 172, 176 

31. U S —^Dwight & Lloyd Sintering 


Co V American Ore Reclamation 
Co, CCANY, 263 P 315, 316 

IPlirases 

(1) ^‘Weight of evidence” see Evi¬ 
dence §§ 1031-1039, Criminal Law 

§§ 900-909, and see the indexes to 


the various titles throughout this 
work. 

(2) Other phrases employing the 
word ‘^weight” and of which more 
recent adjudications have not been 
found see 68 C J. pp 83-149 note®. 
67-78. 
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WEIGHTS AND MEASURES 


This Title includes standards of quantity established by public authority; and enforcement of appli¬ 
cation of such standards to sales and other transactions in general 

Matters not in this Title, treated elsewhere in this work, see Descriptive-Word Index 


Analysis 


§ 1. Definitions—p 537 
2, Regulation—p 545 
3* - Of weights and measures—^p 545 

4. - Of sales of particular commodities—p 546 

5. Inspectors or sealers of weights and measures—p 551 
6 Public weighers and measurers—^p 552 

7. - Penalties and criminal liabilities for violation of statutes—^p 554 

8 Use of unauthorized or unsealed weights or measures—p 555 
9, Use of false weights or measures—^p 556 

10. Having in possession false weights or measures—^p 558 

11. Fraudulent alteration of weights or measures—p 558 

12. Selling or offering to sell less than quantity represented—p 558 

13. Falsely packed bales of cotton—p 562 

14. Packing in container substance foreign to contents thereof—p 562 

See also descriptive word index in the back of this Volume 


§ 1. Definitions 

a “Weight” and “measure” defined 
b Other terms defined 

a. 'TVeight” and “Measure” Defined 

“Weight'' IS defined to mean the quantity of heavi¬ 
ness, the quality of being heavy; and “measure," as a 
noun, means the extent, quantity, capacity, volume, or 
dimensions in general of anything, as ascertained by a 
certain rule or standard. 

The primary and ordinary meaning of the word 
“weight” IS the quantity of heaviness, the quality 
of being heavy, or the degree and extent of down¬ 
ward pressure under the influence of gravity, or 
the quantity of matter as estimated by the balance 
or scale.i 

The word “measure,” as a noun, is defined to 
mean the extent, quantity, capacity, volume, or 


dimensions in general of anything, as ascertamed by 
a certain rule or standard, a standard or measure¬ 
ment ;2 a quantity determined by a fixed standard,^ 
amount ^ Thus the measure of a thing is the pre¬ 
scribed limit, not to be exceeded ® 

As a verb, the word “measure” means to compute 
or ascertain the extent, quantity, capacity, or di¬ 
mensions of by applying a rule or standard; take 
the dimensions of; compare with a fixed standard ® 

b. Other Terms Defined 

Various terms of admeasurement have been con¬ 
sidered by the courts. 

Ampere. As a unit of electrical volume see 
Electricity § 1 b. 

Arpent or arpen. A measure of land of uncertain 
quantity, mentioned in Domesday and other old 


1. TT.S—^Dwight & Lloyd Sintering 
Co V. American Ore Reclamation 
Co. CCANT, 263 F 316. 31«. 
certiorari denied 40 SCt 393, 252 
US 682. 64 LEd. 72T—Louisville 
Public Warehouse Co v Collector 
of Customs, Ky. 4*9 F. 561, 566. 
1 CCA 371 

“Troy weight" see infra subdivision 
b of this section. 


Dry weight 

A commercial term meaning air- 
dry weight. 

US—U S V Perkins, N'T, 66 P 
60, 51. IS CCA 324 

2. New Standard D 

3. Cal—O. T Johnson Corporation 
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V. Los Angeles County, 17 P,2d 792, 
793, 128 CalApp 440. 

4. Ga.—Atlanta, K. & N. R, Co v. 
Bryant, 34 S E. 350, 110 Ga 247 

5. Tenn —Texas Co v McCanless, 
148 SW2d 360, 363, 177 Tenn 238. 

6. New Standard D. 

40 C.J. p 19 note 89. 
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books, by some called an acre, by others half an acre, 
and by others a furlong'^ As a French measure of 
land, it contains one hundred square perches of 
eighteen feet each, or about an acre. This unit of 
measure was adopted m Louisiana ^ The term is 
sometimes used to indicate a unit of lineal measure ^ 

Avoirdupois The name of a system of weights 
(sixteen ounces to the pound) used in weighing 
articles other than medicines, metals, and precious 
stones, so named in distinction from the Troy 
weight 

Bale While the word “bale’* is defined in 11 
C J S p 380 note 99 as meaning a package, it has 
also acquired a special significance, importing 
measurement by weight rather than by cubic feel 

Ba} ley corn. In linear measure, the third of an 
inch 

Barrel In the United States a barrel, liquid meas¬ 
ure, IS usually thirty-one and one-half gallons, the 
exception to the rule being a barrel of petroleum 
which contains forty-two gallons 12 

Block When used to express a measurement of 
distance, the word “block” means approximately 


three hundred feet,i^ the length of one side of a 
square block,or the distance between an existing 
street and navigable water i® The word “block,” as 
used to signify a city block, is defined m 11 C J S p 
364 notes 50-62 

Bushel The bushel is one of the fundamental 
standards; a measure of capacity, and the standard 
of dry measure It contains four pecks or thirty- 
two quarts 1^ The bushel which is in use m the 
United States is the so-called Winchester bushel 
which was employed in England prior to the adop¬ 
tion of the imperial bushel by that country m 1826 IS 
A bushel may be cither “heaped” or “struck,** the 
“struck” bushel is the Winchester bushel of 2,150 42 
cubic inches, the volume of a cylinder eighteen and 
one-half inches in internal diameter and eight inches 
in depth,the “heaped” bushel, used in measuring 
com in the ear, potatoes, parsnips, carrots, lime,, 
bran, and various other substances equals a Win¬ 
chester bushel, plus a cone nineteen and one-half 
inches in diameter and six inches high placed on 
top of it The heaped bushel contains 2,747 7167 
cubic inches 20 Under statutes so providing, a spec¬ 
ified amount by weight may constitute a bushel ,21 


7. Ala—5kIcMillan v Aiken, 88 So 
135, 143, 205 Ala 35 
8- Ala—McMillan v Aiken, supra 
Various amounts indicated 

‘*An arpent is a land measure 
varying" in dimension from 84 of 
an acre to 1 4 acres and to 1 28 acres 
accordingly as the arpent meant is 
an arpent de Pans, an arpent com- 
mun, or an arpent d’ordonnance ” 
Ala—McMillan v Aiken, supra 
Mo —Troll V City of St Louis, 168 
So 167, 171, 257 Mo 626 
Smaller than acre 

"It not unfrequently happens in 
our state that the word ‘arpent’ is 
used when 'acre’ is meant, whereas 
there is a considerable diffeience be¬ 
tween the two, the arpent being of 
192 feet, and the acre of 209 and a 
fraction ” 

La—Randolph v Sentilles, 34 So 
587, 588, 110 La 419 

9. Ala—^McMillan v Aiken, 88 So 
135, 143, 205 Ala 35 

5 C J p 372 note 6 [h] 

10. Black L L 

Avoiidupois ponitd, means six¬ 
teen ounces m weight 
Cal—Hale v Milliken, 90 P. 565, 
369, 370, 5 Cal App 344 

11. S C —Bonham v Charlotte, C & 
A R Co, 16 SC 633, 634 

6 C J p 1172 note 31 
Cotton 

(DA "bale of cotton," as the 
term is used commercially, means 
a package of merchantable lint cot¬ 
ton, separated from the seed and 


weighing approximately five hundred 
pounds 

Okl—Chicago, R I & P Ry Co v 
Cleveland, 160 P 328, 330, 61 Okl 
64 

6 C J p 1172 note 31 [b] 

(2) A standard hale of cotton is 
five hundred pounds 
Mo—^Delta Realty Co v Hunter, 152 
SW2d 45, 64. 347 Mo 1108 
Rice 

A "bale" of nee means sixty 
pounds of rice 

U S —Miravalle Supply Co v El 
Campo Rice Mill Co , C A Mo , 181 
F2d 679, 682 

12. Black L, D 

13. Tex —Pope V Joschke, Civ App , 
228 S W 986, 987 

14. Mo—Lilly V Boswell, 242 SW 
2d 73, 76, 362 Mo 444 

Similarly expressed 
In the settlement of the plains 
states, urban areas were platted gen¬ 
erally in squares or blocks of three 
hundred feet on each side, and thus, 
when used as a measure of distance, 
the commonly accepted meaning of 
a "block" as three hundred feet. 
Mo —Lilly V Boswell, supra 
Neb—Goiman v Dalgas, 36 NW 
2d 661, 663, 161 Neb 1 
15 NT—Skolnick v Orth, 145 N 
TS 961, 962, 84 Misc 71 

15. US —S V Benedict, CCA 
NT, 280 F 76, 82 

17. US—tr S V Weber, 3 Ct Cust 
App 19, 22, 23 

18. US —S V Weber, supra. 
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Measure prepared by Federal gov¬ 
ernment 

The standard bushel measure pre¬ 
pared by the United States govern¬ 
ment holds 77 6274 pounds of dis¬ 
tilled water 

US—Ceballos v U S, NT, 146 F 
380, 381, 76 CCA 652 
U S V Weber, 3 Ct Cust App 
19, 22 

Ky—Caldwell, Hunter & Co v Daw¬ 
son, 4 Mete 121, 123 

Imperial bushel 

The imper.al bushel now in use 
in Great Britain is larger than the 
Winchester bushel, containing 2,218 - 
192 cubic inches of water 
US—U S V Weber, 3 Ct Cust App 

19. 22, 23 

19. US—^U S V Weber, supra. 

20. U S —^U S V. Weber, supra 

21. Com. 

Standard weight of corn fixed at 
fifty-six pounds to the bushel 
Vt—^Richardson v Spafford, 13 Vt 
245 

Wheat, rye, or Zudiaa com 

The bushel shall consist of sixty 
pounds of wheat, and of fifty-six 
pounds of rye or Indian corn 
NT—Milk V Chnstie, 1 Hill 102, 
104 

Sweet potatoes 

The weight of sweet potatoes is 
fixed by law at fifty-five pounds to 
the bushel 

Ga —Fain & Stamps v. Ennis, 62 
SB 466, 4 Ga.App 716. 
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in which event, if the weight of the commodity sold 
IS m conformity with the statutory definition, it is 
not material that it measures less than the Win¬ 
chester bushel22 or does not fill a measure of eight 
gallons 23 

Carat A measure of weight for diamonds and 
other precious stones, equivalent to three and one- 
sixth grains Troy, although divided by jewelers 
into four parts called “diamond grains ”24 As a 
standard of fineness of gold see 12 C J S p 1142 note 
55. 

Case As used with respect to rice, fifty pounds 
packed in cartons 25 

Centimeter-Gram-Second System A system of 
units for measurement in which the unit of length is 
the centimeter, the unit of mass the gram, and the 
unit of time one second 26 

Cenhpoise A unit for measuring viscosity 27 

Cham A measure used by engineers and sur¬ 
veyors, being twenty-two yards in length 28 

Chaldron Twelve sacks of coal, each holding 
three bushels, weighing about a ton and a half 29 

Cord The word “cord” is of common use and, m 
general, of well-known and unvarying meaning, and 
its meaning is of even mathematical certainty 30 it 
signifies a measurement of wood containing one 
hundred and twenty-eight cubic feet,3i or, otherwise 
expressed, a pile of wood eight feet long, four 
feet high, and four feet wide 32 To constitute a 
cord it is not necessary that wood should be in a 
pile that is eight feet long, four feet high, and four 
feet wide, and a pile of any other dimensions is 
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sufficient if it contains the necessary quantity. 33 

Coulomb. As a term used in the measurement of 
electricity see Electricity § 1 b 

Cuerda. A unit of land measurement employed in 
Puerto Rico, and equivalent to .9712 of an acre 34 

Cwt As the abbreviation for “hundredweight” 
see 1 C J S p 276 note S The term “hundred¬ 
weight” IS defined infra p 540 notes 54-56 

Dram A unit of weight; in apothecaries' weight, 
sixty grains or one-eighth of an ounce, in avoirdu¬ 
pois, 27 34 grains or one-sixteenth of an ounce 35 

EIL A measure of length, answering to the 
modern yard 3 6 

Farad Defined as the unit of electrical capacity 
in Electricity § 1 b 

Fathom As a unit of lineal measure, a fathom 
is SIX feet 37 As a unit of land measurement, the 
word “fathom” is to be understood as meaning a 
square fathom which contains thirty-six square 
feet 38 

Foot A measure of length containing twelve 
inches or one third of a yard 39 

Furlong A measure of length derived from the 
furrow in an ordinary field, theoretically the side 
of a square containing ten acres, one eighth of a 
mile It IS one-eighth of the statute mile, that is, 
forty rods or two hundred and twenty yards 
(201 17 meters) ^0 

Gallon A liquid measure containing two hundred 
and thirty-one cubic inches, or four quarts,the 
Winchester wine gallon of two hundred and thirty- 


22 Vt—Richardson v Spafford, 13 
Vt 245 

23. NT—Milk V. Christie, 1 Hill 
102 

24. Black L. D 

25 US —Miravalle Supply Co v 
El Campo Rice Mill Co , C A Mo, 
181 F 2d 679, 682 

26. New Standard D 
See Electricity § 1 b 

27. U S —E I Du Pont De Nemours 
& Co V Ghdden Co , D C N Y , 
1 F Supp 1007, 1008 

28. Black L D 
28. Black L D 

30. Minn—McManus v Louden, 66 
NW 139, 63 Minn 339 

31. Tex—Sacks v State, 204 SW 
430, 83 TexCr 660 

13 C J p 1236 note 14 

Meaning' aceorduig' to custom and 
usage 

Without denying that the common 
meaning of the word “cord” pre¬ 


vailed generally in the locality, it 
could be shown that, by reason of 
a particular custom and usage, the 
term, when used to designate a 
quantity of cedar posts, expressed 
the quantity of two hundred and 
fifty-six cubic feet 
Mmn—McManus v Louden, 65 NW 
139, 53 Mmn 339 

32. Tex—Sacks v State, 204 SW 
430, 83 TexCr 660 
13 C J p 1236 note 16 

33 Tex—Sacks v State, supra 

34 US —People of Puerto Rico v 
Eastern Sugar Associates. CCA 
Puerto Rico, 166 F 2d 316, 319 

35. New Standard T> 

36. Black L D 

37. Hawaii—^Nahaolelau v. Kaaahu, 
9 Hawaii 600, 601. 

Nautical measure 
Black LD 

38. Hawaii—^Nahaolelau v. Kaaahu, 
9 Hawaii 600, 601 
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Used m mmiug 

Black L D 

39. Black L D 
Twelve-inch line 

A line extending twelve inches I's 
a foot 

Va—'Spicer v Hartford Fire Ins 
Co of Hartfoid, Conn, 199 SB 
499, 501, 171 Va 428 

40. Webster New Int D 

41. La —€>orpTLS Juris quoted iu 
State V Standard Oil Co of Louisi¬ 
ana, 178 So 601, 607, 188 La. 978 

27 C J p 939 note 11 

Similarly defined 

The word “gallon” is defined as the 
volume of two hundred and thirty- 
one cubic inches (equivalent to 3 - 
7863 liters) and is the same as the 
old English wine gallon 
La—State v Standard Oil Co of 
Louisiana, 178 So 601, 607, 188 
La. 978. 
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one inches,the gallon of commerce, which is the 
wine gallon the standard gallon of the United 
States It is this gallon which is used as a unit 
of liquid measure under the tariff acts, see Customs 
Duties § 124 b (2), and Internal Revenue § 534 b 

The dry or com gallon is the old English unit of 
measurement which has fallen into practical dis- 
use.45 

Gdl, A liquid measure of one-eighth of a quart; 
in the United States 7 219 cubic inches 46 

Gram. In Troy weight, the twenty-fourth part of 
a pennyweight 47 

Gramme. The unit of weight in the metric sys¬ 
tem, the weight of a cubic centimeter of distilled 
water at the temperature of 4® centigrade It is 
equal to 15 4341 grains troy, or 5 6481 drachms 

avoirdupois.48 

Gross The number of twelve dozen; twelve times 
twelve 49 

Hogshead A measure of capacity containing the 
fourth part of a ton, or sixty-three gallons, a large 
cask, of indefinite content, but usually containing 
from one hundred to one hundred and forty gal- 
lons.s® 

Horse ^power. A unit which measures work done 
and weight carried,^! and it is an arbitrary unit for 
the measurement of the rate at which a pnme motor 
works It IS a unit of power capable of lifting 


thirty-three thousand pounds a foot a minute.53 

Hundredweight A weight commonly reckoned in 
the United States, and for many articles in Eng¬ 
land, at one hundred pounds avoirdupois 54 The 
term is commonly used in England to signify a 
weight of one hundred twelve pounds, 55 and at one 
time in this country the term had a common meaning 
as designating, not the twentieth part of a ton, 
but one hundred twelve pounds 56 The abbrevia¬ 
tion for “hundredweight” is “Cwt” as set out in 
1 CJ S. p 276 note S 

Inch. The American standard of linear meas¬ 
ure 57 A measure of lengfth, containing one-twelfth 
part of a foot, originally supposed equal to three 
barleycorns 58 As measured by the metric system, 
two and fifty-four hundredth centimeters 59 

Iron. A unit of measurement of the thickness 
of shoe soles, equal to one forty-eighth of an, 
inch ^6 

Joule Defined see Electricity § 1 b. 

Kilderkin A measure of eighteen gallons 5^ 

Kilogram The word “kilogram,” the accepted 
abbreviation of which is “kilo” as stated in 1 C J S 
p 276 note 5, is the designation of a unit of weight 
in a system not commonly used in this country, al¬ 
though the system is well known and understood 62 
“Kilogram” is defined as, in the metnc system, a 
unit of mass (or weight), originally defined as 


42 La.—Corpus Jtiris auot«d in 

State V Standard Oil Co of Louisi¬ 
ana, 178 So 601, 607. 188 La 978 
27 C J p 939 note 12 

43. La —Corpus Juris CL^Loted m 
State V Standard Oil Co of Louisi¬ 
ana, 178 So 601, *607, 188 La. 978 

27 C J p 939 note 13 

44. US —^Nichols V. Beard, C C 
Mass, 15 P 435, 437 

La —Coipus Juris ctuoted lu State 
V Standard Oil Co of Louisiana, 
178 So 601. 607, 188 La. 978 
Compared to Bntisli Imperial gfallou 
" *The United States istandard g-al- 
lon is to the British imperial stand¬ 
ard gallon nearly as 5 is to 6,' which 
gives our standard gallon as 231 
cubic inches” 

U S —Nichols V Beard, C C Mass , 15 
F. 435, 437 

45. U S —Ceballos v U S . C C N T, 
139 F 705 

46. New Standard D. 

47- Black L D 

48. Black L I> 

49. Webster New Int 15. 

50. Black L L 

51. Ohio —Fisher Bros. Co 


Brown. 146 NE 100, 104. Ill Ohio 
St 602 

As iiuaatlty of water 
“While the term ‘horse power* 
designates a definite amount of me¬ 
chanical force, it may also, when 
used in connection with a given head 
of water, designate a definite quan¬ 
tity of water Given the head and 
the mechanical power to be pro¬ 
duced in terms of Tiorse power,* the 
equivalent quantity of water can in 
theory be ascertained by mathemat¬ 
ical calculation In practice, how¬ 
ever, allowance must be made for 
inevitable leakage, friction, and oth¬ 
er inevitable losses in converting the 
water into mechanical force ’* 

Me—^Union Water Power Co v 
Lewiston, 66 A 67. 71, 101 Me 564 

52 Ohio—^Fisher Bros Co v 

Brown, 146 NB 100, 104, 111 Ohio 
St 602 

Net horse power 

Actually available horse power as 
distinguished from theoretical horse 
power 

Wis—^Kimberly-Clark Co. v. Patten 
Paper Co, 140 N.W 1066, 1073, 163 
Wis 69 

53. Ohio.—^Foltz Grocery & Baking 

540 


Co V Brown. 146 NE 97, 99, 111 
Ohio St 646 
68 C J p 152 note 64 
Si33culax-l7 defined 

The prevailing value of the unit 
IS Watt's horse power, which is de¬ 
fined as five hundred and fifty foot 
pounds per second, or thirty-three 
thousand foot pounds per minute 
Ohio —Fisher Bros Co v Brown, 
146 NE 100, 104, 111 Ohio St, 
602 

64- New Standard D. 

65. New Standard D 
56 Ky —^Helm v Bryant, 11 B Mon 
64, 65 

57. Va—Spicer v Hartford Fire 
Ins Co of Hartford, Conn, 199* 
SE 499, 501. 171 Va, 428 
68. Block L D 
31 C J p 391 note 3, 

59. N T —^Ensign v Travelers* Ins 
Co, 184 NTS. 7. 16, 193 AppDiv. 
3^69 

60. US—Sears v.U S.CCAMass„ 
264 F. 257, 258. 

61. Black L D, 

62. Cal—^Ellsworth v Blnowles, 9T 
P. 690, 692, a CalApp 630. 


V 



94 C. Jt S* 


WEIGHTS & MEASURES § 1 


the mass of one cubic decimeter of water at its 
maximum density, but now, practically, as the mass 
of a certain piece of platinum preserved in the 
archives of the International Metric Commission 
at Pans, equaling 2 2046212S pounds, or 15,432 35 
grains 

Kilovolt, The unit of electromotive force as stat¬ 
ed in Electricity § 1 b 

Kilowatt, A unit of power as defined in Elec¬ 
tricity § 1 b. 

Knot, While the word “knot” is frequently used 
interchangeably with “mile” as that term is used to 
signify the unit of measurement of distances at sea 
which is variously known as the “marine mile,” “sea 
mile,” or “geographical mile,” as stated infra p 542 
note 79, the word “knot” is also commonly used 
in admiralty cases to denote rate of speed,and 
thus IS defined to mean a speed of a nautical mile 
in an hour ^5 

Lace. A term widely used in Cornwall to de¬ 
note a measure of land equal to one pole 

Litre A measure of capacity in the metric sys¬ 
tem, being a cubic decimeter, equal to 61,022 cubic 
inches, or 2113 American pints, or 176 English 
pints 

League, A measure of distance of great antiqui¬ 
ty, varying in different countries from about 242 
to 4 6 English statute miles, now used on land 
chiefly on the continent of Europe, in Spanish 
America, and m the portion of the United States 
acquired from Mexico It is sometimes employed 
as a unit of measure of superficial area, and in 
Texas land grants a “league” was equal to 4,428 
acres®® A “manne league,” in English-speaking 
countnes, is estimated at three miles,three geo¬ 
graphical miles or three sea miles 


Mark A unit of weight, most commonly usedl 
in measuring gold and silver 

Metre, The unit of measure in the metric system- 
of weights and measures. It is a measure of length, 
being the ten-millionth part of the distance from the 
equator to the north pole, and equivalent to 39 37 
inches From this unit all the other denominations 
of measure, as well as of weight, are derived 

Metric system A system of measures for length,, 
surface, weight, and capacity, founded on the 
metre as a unit. The system originated m France, 
and was adopted by law there in 1795, It has 
also been adopted by law in other countries, and 
IS recommended for general use by other govern¬ 
ments 

Micron A unit of measure equal to ^isooo of 
an inch 

Mile The word “mile” is defined generally to 
mean a measure of distance and of surface in the 
United States, Great Britain, and Ireland, and in- 
all Bntish possessions, remotely derived from the 
Roman mile, which was about sixteen hundred 
and twenty English yards'^® The word has two 
meanings, and may signify a unit of measure on 
land or it may denote a unit of measure of the sea 
The statute or English mile was adopted as the 
standard of land measurement m the 3Sth year 
of the reign of Elizabeth, 1593, and measures five 
thousand two hundred and eighty feet At 
about the same time that the statute or English 
mile was adopted as the standard of land meas¬ 
urement, the log came into use m England for 
measuring distance at sea, and the unit of measure¬ 
ment was vanously known as the “marine mile,” 
“sea mile,” “geographical mile,” or “knot,” meas¬ 
uring six thousand and eighty-six and seven-tenths 


63. NY—Richard v Haehler, 55 N 
TS 683, 588, 589, 36 App Div 94 

Similarly defined 

(DA French measure of weight 
equal to about 2 2 pounds avoirdu¬ 
pois 

N T —^Richard v Haehler, supra. 

(2) A French weight equal to 2 - 
306 pounds 

N T —Richard v. Haehler, supra 

(3) In the new system, one thou¬ 
sand grams, and equal in weight to 
two pounds five and a half drams 
NY—Richard v, Haehler, (supra. 

64. Me—Rockland, Mt D & S S 
B Co V Fessenden, 8 A. 550, 551, 
79 Me 140 

35 C J p 916 note 95 

65. New Standard D* 

36. Black L. D 

67. Black L D 


68. New Standard D 

69. Tex—Hunter v Morse, 49 Tex 
219, 220 

36 C J p 973 note 58 
70- N J —Bolmer v Edsall, 106 A 
646, 650, 90 N JEq 299 

71. Me—Rockland, Mt D & S S 
B Co V Fessenden, 8 A 550, 552, 
79 Me. 140. 

72. NY—In re Hess, 198 NYS 573, 
120 Misc 372. 

73. Black L. D 

74. Black L D 

Xn the Philippine Islands the met¬ 
ric system was adopted and the 
prior system of measurement em¬ 
ploying the quinon realengo, and its 
subdivisions of haJitas and hreizas 
was prohibited by superior decree 
of the General Government of May 
8. 1861. 


Philippine —Romero v Director of 
Lands, 20 Philippine 119, 125 

75 Ky—Coburn V North American 
Refractoiies Co, 174 S W 2d 757, 
763, 295 Ky 566 

76 New Standard D 

“The Arabs in the north of Africa 
consider it a mile when so far as 
not to be able to distinguish a man 
from a woman 

US—U S V New Bedford Bridge, 
CCMass, 27 F Cas No 15.867, 1 

Woodb & M 401, 485 

77. Me—Lazell v Boardman, 69 A. 
97, '99, 103 Me 292, 13 Ann Cas 
673 

40 C J p 658 note 44 

76 Me—Lazell v Boardman, 69 A 
97, 99, 103 Me 292, 13 Ann Cas. 
673 

l40 CJ p 6'68 note 47. 
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feet on the sea, on the scale of sixty geographical 
or sea miles to a degree 

Minute As a unit of angular measure, a “min¬ 
ute” IS the sixtieth part of a degree As a divi¬ 
sion of time see Time § 2, and in its less pre¬ 
cise sense as indicating a small portion, or a 
short space of time see 58 C J S p 809 notes 51, 53 

Ohm, Defined m Electricity § 1 b as the unit of 
resistance. 

Ounce A weight of various countries and val¬ 
ues, originally the twelfth part (uncia) of the Ro¬ 
man pound, in avoiidupois weight, the sixteenth 
part of a pound; in tioy and apothecaries’ weight, 
the twelfth part of a pound 

Pace. A measure of length containing two feet 
and a half, being the ordinary length of a step 
The geometneal pace is five feet long, being the 
length of two steps, or the whole space passed 
over by the same foot from one step to another 

Pennyweight, A Troy weight, equal to twenty- 
four grains, or one twentieth part of an ounce 

Perch As a unit of measure, the word “perch’' 
has several different meanings As a measure of 
length, a perch vanes locally in different coun¬ 
tries, as in France from eighteen to twenty-two 
pied, but by statute in Great Britain and the United 
States it is equal to five and one-half yards, or six¬ 
teen and one-half feet, a rod, or pole In square 
measure a perch is a square rod 85 In measuring 


masonwork or stone, a perch is usually twenty- 
four and three-quarters cubic feet (five and one- 
half yards by one foot by one and one-half feet) , 
but by statute in several states a perch is twenty- 
five cubic feet, and in a few states it is sixteen 
and one-half cubic feet 86 

Picul A commercial weight, ordinarily one hun¬ 
dred and thirty-three and one-half pounds 87 As 
used in the Philippine Islands for sugar, a picul was 
139 44 pounds 88 

Pmt. A United States and British dry and liquid 
measure, equal to one-half a quart or one-eighth of 
a gallon in British apothecaries’ measure divided 
into twenty fluid ounces, and in the United States 
into sixteen 89 

Pocket A measurement of nee in the amount 
of one hundred pounds 

Pole. A linear and surface measure; a perch or 
rod 

Pound The word “pound” is the designation of 
a unit of weight in the system in most common use 
in this country 92 The S 3 mibol “#” means a 
pound. 9 8 

Qua 7 t A measure of capacity both in dry and 
liquid measure,94 the quart of dry measure con¬ 
taining sixty-seven and two-tenths cubic inches ,96 
the eighth part of a peck, 96 the liquid quart con¬ 
taining fifty-seven and seventy-five hundredths 
cubic inches ,97 the fourth part of a gallon 98 


T9 Me —Lazell v Boardman, supra 
40 C J p 658 note 44 
SO. New Standard D 
31. Webster New Int D. 

82. Black Lf D 
Otherwise expressed 

The pace is measured from the 
heel of one foot to that of the other 
The usual lengrth is a yard, or three 
feet, although sometime<s it is 3 3 
feet, making* five paces to the rod 
The Roman pace was measured from 
the point where the heel of one foot 
left the ground to the point where 
it descended in the next stride, and 
was five Roman feet, equal to about 
58 1 inches, a thousand such double 
strides making a mile Such a dou¬ 
ble step IS now called a geometrical 
pace, reckoned by some at five and 
by others at 4 6 feet 
New Standard I> 

83. Black L D 

84. Webster New Int D 

85. Webster New Int D 

86. Webster New Int D 

48 CJ p 809 note 85 

87- New Standard D. 


88 US —Commissioner of Internal 
Revenue v Hawaiian Philippine 
Co, CCA 9, 100 P2d 988, 990 

89 New Standaid D 
48 C J p 1204 note 27 

90. US—Miiavalle Supply Co v El 
Campo Rice Mill Co , C A Mo , 181 
P2d 679, 682 

91. New Standard D. 

92. Cal—Ellsworth v Knowles, 97 
P 690, 692, 8 CalApp 630 

“Avoirdupois pound” see supra p 
638 note 10 

Origin 

“The old or original English pound 
was derived from the weight of 7,680 
grains of wheat, all taken fiom the 
middle of the ears and well dried 
hence, ‘grains’ form the lowest frac¬ 
tional parts of a pound This con¬ 
tinued to be the standard pound 
from William the Conqueror to Hen¬ 
ry VIII, in whose reign the avoir¬ 
dupois pound of 7,000 grains grad¬ 
ually came into use, in the reign 
of Elizabeth this was established by 
law, and has continued to be the 
standard The avoirdupois pound of 
16 ounces is employed in the United 
States and m England in the weigh¬ 
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ing of all ordinary commercial com¬ 
modities, the troy pound of 12 ounc¬ 
es, 5,760 grains, or more commonly 
its fractions, is the measure em¬ 
ployed for weighing bullion, jewels, 
etc The troy pound and ounce are 
used by United States pharmacists 
in filling medical prescriptions, while 
the weight's used by those of Great 
Britain are the imperial or avoir¬ 
dupois pound, ounce, and grain The 
standard British pound at present 
IS a piece of platinum preserved m 
the office of the Exchequer, at the 
temperature of 62“ Fahr A number 
of authorized duplicates of it have 
been made and deposited at several 
institutions “ 

New Standard D 

93. Me—State v Vogl, 99 A 2d 66. 
67 

94 US—U S V Boak Fish Co, 

CCMinn, 146 F 104, 105 

95. US—U S V Boak Fish Co, 

supra. 

96. Webfster New Int V 

97. US—U S V Boak Fish Co, 

CCMinn, 146 P 104, 105. 

98. Black If D. 
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Quarter In American land law, a quarter sec¬ 
tion of land 

Sack A term which is sometimes used to signi¬ 
fy a measure of quantity,^ a measure of capacity, 
being the quantity contained, or supposed to be 
contained, in a sack ^ In the United States the 
sack IS not a fixed measure, but, on the average, is 
three bushels or a little more ^ 

Second A unit of angular measure, equal to 
one-sixtieth of a minute of arc ^ As a division of 
time see Time § 2, and as a term used to express a 
short interval of time and not in the precise sense 
see 79 C J S p 933 note 79 
Section It is stated infra p 545 note 44 that a 
‘‘township” IS a division of territory six miles 
square, containing thirty-six sections Thus a 
section of land, as a subdivision of a township, is 
one mile square, and usually contains six hundred 
and forty acres ^ Sections are commonly divided 
into half-sections and quarter-sections ^ 

Square The word “square,” as used to indicate 
measure or distance, is generally defined to mean 
a block,a piece of land defined by streets sur¬ 
rounding it,3 a portion of a city bounded on all 
sides by streets or avenues,^ a portion of ground 
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in a town or city surrounded by streets,^® or a sub¬ 
division of a city or town inclosed by streets, 
whether occupied by buildings or composed of va¬ 
cant lots,12 a subdivision of territory bounded on 
all sides by principal streets,the territory bound¬ 
ed by four streets 

Phrases employing the word “square” in the 
sense of measurement are set out in the note 

Ton The word “ton” may be used to express 
either a ton of weight or a ton of measurement, 
and in each instance the same word is employed, 
but in each instance it is used in a sense and with 
a meaning quite different, and there is no identity, 
or even similarity, between the two 

When used to express weight, a ton is a certain 
weight in pounds,^and the weight may be two 
thousand pounds,twenty hundredweight, with the 
hundredweight consisting of one hundred pounds,^® 
or It may be two thousand two hundred and forty 
pounds,20 twenty hundredweight, with the hun¬ 
dredweight consisting of one hundred and twelve 
pounds 21 The ton of two thousand pounds is 
known as the “short” ton,22 while the ton of two 
thousand two hundred and forty pounds is known 
as the “gross”23 or “long” ton 24 If the ton is 


90- Black Lf D 

“Section” as containing 640 acres see 
infra note 5 

In government surveys the term 
IS used to designate a square piece 
of land, as the “southeast” or “north¬ 
east” quarter 

Cal—McCartney v Dennison, S5 P 
766, 767, 101 Cal 252 

1. Wash—State v Nunn, 210 P 
771, 122 Wash 437 

2. Webster New Int D. 

3. Webster New Int D. 

4. New Standard D 

5- Pla—South Florida Farms Co v 
Goodno, 94 So 672, 675, 84 Fla 532 
As a division of public lands see 
Public Lands § 29 
Fractional section 

Where there is a deficiency in the 
area of a section so that it does 
not contain approximately six hun¬ 
dred and forty acres it may proper¬ 
ly be called a “fractional section ” 
Fla—South Florida Farms Co v 
Goodno. 94 So 672, 675. 84 Fla 
632 

6. Black L D 

7. Ala—Mobile v Chapman, 79 So 
566, 671, 202 Ala 194 

B8 CJ p 1310 note 49, p 1311 note 
58 

“Block” as approximately three hun¬ 
dred feet see supra p 638 note 14 

& Mo—Gilsomte Hoofing, etc-, Co 


V St Louis Fair Assoc, 132 SW 
657, 660. 2U Mo 589 
9- Okl —Missouri, etc, R Co v 
Tulsa, 145 P 398, 401, 45 Okl 382 
10 Mo—Kochtitzky v Herbst, 140 
SW 925, 929, 160 Mo App 443 
58 C J p 1331 note 62 

11, Ala—Mobile v Chapman, 79 So 
666, 571, 202 Ala 194 

12. Mo—Mobile V Chapman, supra, 
Kochtitzky v Herbst, 140 SW 925, 
929, 160 Mo App 443 

13 Ky—City of Maysville v Mays- 
ville, SI H & Transfer Co, 108 
SW 960, 962, 128 Ky 673 

58 C J p 1311 note 55 

14 Ill—Harrison v People, 63 NE 
191, 192, 195 Ill 466 

15. Phrarses 

(1) “Square fathom” see supra p 
539 note 38 

(2) “Square yard” see infra p 545 
note 60 

(3) Other phrases see 68 CJ. p 
1311 notes 59-61 

16. NY—Roberts v Opdyke, 40 N 
T 259, 252 

17. N Y —Reck v Phenix Ins Co , 
7 NY’S 492, 54 Hun 637 

18. Cal—^Higgins v California Pe¬ 
troleum & Asphalt Co, 52 P 1080, 
1081, 120 Cal 629—^Higgins v Cali¬ 
fornia Petroleum & Asphalt Co, 
41 P 1087, 1089, 109 Cal 304 

Kiessig V San Diego County, 
124 P. 163, 164, 61 Cal App 2d 47 
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N T —^Many v Beekman Iron Co , 

9 Paige 188, 195 

Pa—^Weaver v Pegely, 29 Pa. 27, 70 
AmD 151 

Harrison, Frazier & Co v Morar 
Ona & Co, 8 Pa Co 224, 225 

19, Mo—Green v Moffert, 22 Mo. 
529, 537 

N Y —Many v Beekman Iron Co , 9* 
Paige 188, 195 

Twenty hTuidreds make one ton 
Pa—Evans v Myers, 25 Pa 114, 116 

20, XJ S —Herr v Tweedie Trading 
Co, NY, 181 F 483, 4 86, 487, 104 
CCA 231 

Cal—Higgins v California Petrole¬ 
um & Asphalt Co, 62 P 1080, 1081, 
120 Cal 629 

Kiessig V San Diego County, 124 
P 163, 164, 51 Cal App 2d 47 
62 C J p 1080 note 39 

21. In commerco 

The word “ton” or “tun” is under¬ 
stood to mean twenty hundied gross 
or twenty hundredweight, each hun¬ 
dred consisting of one hundred and 
twelve pounds 

Ky —Helm v Bryant, 11 B Mon 64, 
65 

22, Cal —^Kiessig v San Diego 

County. 124 P 2d 163, 164, 61 Cal. 
App 2d 47 

23. Cal —^Kiessig v. San Diego 

County, supra 

28 C J p 829 note 2 

24. US—^Heir v Tweedie Trading 
Co, NY, 181 F 483, 486, 487, 104 
CCA, 231. 
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fixed by statute at two thousand pounds it is 
sometimes referred to as the ^^statutory ton/’^^ 

In nautical terminology and in commerce the 
word “ton” has several meanings, ^ 6 the term being 
^commonly used to signify the weight or space by 
which the burden of a ship is estimated ^7 Thus 
a ton IS a unit of internal capacity for ships; one 
■hundred cubic feet (2 8307 cu, m),—called spe¬ 
cifically “register ton.”^^ The term is also used to 
signify a unit approximately equal to the volume 
•of a long ton weight of sea water, used in reck¬ 
oning the displacement of vessels, especially war 
vessels; thirty-five cubic feet; called specifically 
“displacement ton ”29 The word “ton” is also used 
to signify a unit of volume for freight, approximate¬ 


ly the volume of a ton weight of the particular com¬ 
modity, called specifically “shipping ton,”30 and 
thus It has been said that in measurement a ton is 
forty cubic feet 31 

Tonnage The term “tonnage” has a variety of 
meanings, 32 and it may signify the capacity of a 
ship or vessel33 or it may mean duties paid on the 
tonnage of a ship or vessel, 24 such duties common¬ 
ly being called “tonnage duties ”35 

“Tonnage” is a well-understood commercial term 
in America, 35 signifying the internal cubic capacity 
of a vessel37 m tons of one hundred cubic feet 
each, 32 the cubical tons or burden of a ship in 
tons, or the amount of weight which one or sev¬ 
eral ships will carry ,39 the number of tons bur- 


.Cal—Higgrins v California Petrole¬ 
um & Asphalt Co, 62 P 1080, 1081, 
120 Cal 629 

Kiessig V San Diego County, 124 
P2d 163, 164, 61 Cal App 2d 47— 
Hale V Milliken, 90 P 365, 370, 

6 Cal App 344 

25. Cal—Higgins v California Pe¬ 
troleum & Asphalt Co, 52 P* 1080, 
1081, 120 Cal 629 
Harrison, Frazier & Co v Mora, 
Ona & Co, 8 Pa Co 224, 225 

=26, Cal—Kiessig v San Diego 
Countv, 124 P2d 163, 164, 61 Cal 
App 2d 47. 

“Tons huTden** have a technical 
meaning and connote a measurement 
Deculiar to ships and shipping 
Cal—Kiessig v San Diego County, 
supra 

27 N" Y —Reck v Phenix Ins Co, 

7 ITYS 492, 54 Hun 637 

28 Cal —Kiessig v San Diego 
County, 124 P 2d 163, 164, 61 Cal 
App 2d 47 

As applied to measurement of ves¬ 
sels 

The word "ton,*' as applied to the 
measurement of vessels, has a cer¬ 
tain definite meaning, well settled 
by custom and by the navigation 
laws of the United States, and it 
means 100 cubic feet of interior 
space 

U S —The Thomas Melville, La., 62 
F 749, 751, 10 CCA 619 
-Cal—Kiessig v San Diego County, 
124 P2d 163, 166, 61 Cal App 2d 


47, 



29 Cal —^Kiessig r. 
County, supra 

San 

Diego 

30 Cal —^Kiessig v. 
County, supra 

San 

Diego 


31. KT—^Roberts v Opdyke, 40 N 
Y 269, 262 

Ton of merchandise is often reck¬ 
oned at forty cubic feet, and a ton 
of timber at forty-two cubic feet 
‘Cal—Kiessig V. San Diego County, 


124 P2d 163, 164, 51 Cal App 2d 
47 

32. Cal —Kiessig v San Diego 
County, 124 P 2d 163, 164, 61 CaJ 
App 2d 47 

33 DO —Mayor of Washington v 
Barnes. 6 D C 230. 232 
S c —^Alexander v Wilmington & R 
R Co, 34 SCL 594, 595 

Capacity to carry cargo 
Mass—Thwing v. Great Western Ins 
Co, 103 Mass 401, 405, 4 AmR 
567 

34. DC—Mayor of Washington v 
Barnes, 6 D C 230, 232 

S C —^Alexander v Wilmington & R 
R Co, 34 SCL 694, 695 
Term formerly applied to merchan- 
dise 

'•Cowel, in his Law Dictionary, 
published in 1708, thus defines it 
‘Tonnage (tonnagium) is a custom 
or impost paid to the king for mer¬ 
chandise earned out or brought m 
ships, or such like vessels, accord¬ 
ing to a certain rate upon every 
ton ’ " 

U S —tinman Steamship Co v. Tinker, 
NY, 94 US 238, 243, 24 L Ed 
118 

Way V New Jersey Steamboat 
Co, DCNT, 133 F 188, 192 

35. “Tonnage duties” deflned 

Cl) Duties on vessels in propor¬ 
tion to their capacity 
U S —Inman Steamship Co v Tinker, 
NY, 94 U3 238, 243, 24 L Ed 
118 

Way V New Jersey Steamboat 
Co, DCNY. 133 F 188, 192 
Fla—^Vincent v Foss & Crabtree, 
Inc. 160 So 49, 53, 118 Fla- 717 
NJ—Ross V Mayor and Council of 
Borough of Edge water, 180 A 866, 
873, 115 N JLaw 477. 

(2) Duties laid on the carrying 
capacity of vessels 

Pa —Commonwealth v. Philadelphia 
& R R Co, 62 Pa 286, 297 

(3) The vital principle of such 
tax or duty is that it is imposed, 

544 


whatever the subaect, solely accord¬ 
ing to the rule of weights either as 
to the capacity to carry or the actual 
weight of the thing itself 
Inman Steamship Co v Tinker, NY, 
94 US 238, 243, 24 LEd 118 

Way V New Jersey Steamboat 
Co, DCNY, 133 F 188, 192 
N J —^Ross V Mayor and Council of 
Borough of Edgewater, 180 A 8'66, 
116 NJLaw 477 

The right of the federal government 
and the state governments to im¬ 
pose tonnage duties is treated in 
Commerce § 124 

36. U S —Clyde-Mallory Lines v 
•State ex rel State Docks Commis¬ 
sion, Ala, 56 set 194, 196, 296 
US 261, 80 LEd 215 
At the time of the adoption of the 
constitution “tonnage" was a well- 
understood commercial term 
U S —Clyde-Mallory Lines v State 
ex rel State Docks Commission, 
supra 

37- U S —Clyde-Mallory Lines v 
State ex rel State Docks Commis¬ 
sion, supra—tinman 'Steam'ship Co 
V Tinker, NY, 94 US 238, 243, 
24 L Ed 118 

Way V New Jersey Steamboat 
Co, CCNY, 133 F 188, 192 
Gross and net tonnage 
In the measurement of vessels, 
the entire cubic contents of the In¬ 
terior space, numbered in tons, is 
called the "gross tonnage," and when, 
from the entire cubic contents of 
the interior of the vessel, there are 
deducted the spaces occupied by the 
crew and by propelling machinery, 
the remainder, numbered in tons, is 
called the "net tonnage ” 

U S —^The Thomas Melville, La, 62 
F 749, 751, 10 CCA 619 
38. US —Inman Steamship Co v 
Tinker, N.Y, 94 US 238, 243, 24 
LEd 118 

Way V New Jersey Steamboat 
Co. CCNY. 133 F 188, 192. 

35. NY —Reck v. Phcenix Ins Co„ 
7N.YS 492. 
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den the ship will carry as estimated and ascertained 
by the official admeasurement and computation 
prescnbed by the public authority Also the con¬ 
tents of the vessel expressed m tons, each of one 
hundred cubical feet The word has long been an 
official term, intended originally to express the 
burden that a ship would carry, in order that the 
various dues and customs levied on shipping might 
be imposed according to the size of the vessel, or 
rather in proportion to her capability of carr 3 nng 
the burden Hence the word, as applied to a 
ship, has become almost synonymous with that of 
size 

Toimship In one sense the word “township” sig¬ 
nifies a division of terntory six miles square, con¬ 
taining thirty-six sections In a different sense, 
the term signifies a division of a county, and is 
defined as such in Towns § 3 

Troy Pertaining to or designating the system 
of weights (troy weights) commonly used in 
England and the United States for gold, silver, 
etc, so named from Troyes in France In this 
system one pound is equal to twelve ounces, one 
ounce is equal to twenty pennyweights, and one 
pennyweight is equal to twenty-four grains The 
ounce, however, is now preferably divided deci¬ 
mally for weighing bullion The troy pound thus 
contains five thousand seven hundred sixty grains. 
The troy pound, or more correctly the troy ounce, is 
also the basis of apothecanes’ weight 

Vara A Spanish and Portuguese measure of 
length and surface.**® As a measure of length, the 


WEIGHTS & MEASURES §§ 1-3 

standard vara of Mexico is approximately thirty- 
three inches 

Volt, Defined as the unit of electromotive force 
m Electricity § 1 b 

Watt As a term of electrical measurement see 
Electricity § 1 b. 

Yard. A measure of length equalling three feet, 
or thirty-six inches, the standard of English and 
American lineal measure The yard is not only 
a unit of lineal measure; it is also used as a unit 
of superficial measure, and it is also a unit used 
to measure a solid When applied to a surface, a 
“square yard” is a unit of superficial measure,®® 
and is equivalent to nine square feet.®^ The terra 
“cubic yard” is well known, and means twenty- 
seven cubic feet 

§ 2. Regulation 

As shown infra §§ 3-4, the regulation of weights 
and measures generally or with respect to the sale 
of particular commodities is a proper subject of 
legislative action, and within the police power of 
the state 

Examine Pocket Parts for later cases. 

§ 3 . - Of Weights and Measures 

The regulation of weights and measures is a proper 
and necessary subject of legislative action, and a valid 
exercise of the police power 

Experience in all ages of the world has shown 
that the regulation of weights and measures is a 


40 vs —The Craigendoran, DON 
T, 31 F 87, 88 

Cal—^Kiessigr v San Dieffo County, 
124 P2d 163, 166, 51 CalApp 2d 
47 

41. U S —Wheeling, P & C Transp 
Co V City of Wheeling:, WVa, 
99 US 273, 284, 26 L. Ed 412 

42. U S —Wheeling, P & C Transp 
Co V. City of Wheeling, W Va, 
99 US 273, 284, 25 L Ed 412— 
In re State Tonnage Tax Cases, 
Ala, 12 Wall 204, 225, 20 L Ed 
370 

Similarly expressed 
According to the British Merchant 
Shipping Acts and the Suez and 
Panama Canal Regrulations, **ton- 
nage” is a measurement of the ca¬ 
pacity or volume of a ship expressed 
in units of one hundred cubic feet— 
one unit of such volume being termed 
a ton measurement 
Cal—^Kiesisig v. San Diego County, 
124 P2d 163, 164, 166, 51 CalApp. 
2d 47, 

"The method of measnrlaig ves¬ 
sels of AmexleaiL registry to deter- 
94 C J S —36 


mine their cargo capacity is minute¬ 
ly described in R S 4153, codified 
in use A, title 46, ‘Shipping,’ sec¬ 
tion 77 (‘Tonnage’) ” 

Cal—Kiessig v San Diego County, 
supra 

See Shipping 8 1 et seg 

**The purpose of measuring a ship 
Us twofold—primarily to form a ba¬ 
sis for the payment of the various 
charges which are levied by Port 
and Harbour authorities, by Light¬ 
house Boards and for pilotage serv¬ 
ices, secondly for use in the regis¬ 
tration or identification of the ship 
itself 

Cal—^Kiessig v. San Diego County, 
supra 

43. US—^In re State Tonnage Tax 
Cases, Ala., 12 Wall 204, 225, 20 
LEd 370 

44. Black LD 

As a division of public lands see 
Public Lands $ 29 

45- Webster New Int D. 

46. Webster New Int D. 
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47 US—U S V Perot, La, 98 US 
428, 430, 431, 25 LEd 251 
66 C J p 424 note 76 

48- Webster New Int D 

49- Ky —^Louisville v. Hyatt, 2 B, 
Mon 177, 182, 36 AmD 594 

50- Ky—Louisville v Hyatt, supra- 
Slgxufylng cubic measure 

“When applied to a solid, it 
[square yard] might and generally 
would import solid measure or a 
yard every way, according to the 
subject of measuration, and, there¬ 
fore, as an excavation of unascer¬ 
tained extent in depth was the sub¬ 
ject matter of the contract in this 
case, the ‘square yard,* though ab¬ 
stractly it would mean a superficial 
yard, may have been, and probably 
was, Intended to mean, synonymous¬ 
ly with cubic yard, the square yard 
OT yard every way of the solid con¬ 
tents of the excavated ground" 

Ky—Louisville v Hyatt, supra 
51. New Standard D, sub verbo 
“Measure '* 

52 Pa—Corcoran v. Chess, 131 Pa. 
I 356. 18 A 876, 877. 
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§§ 3-4 WEIGHTS & MEASURES 

proper, and even necessary, subject of legislative 
action 53 Under the constitution of the United 
States, art 1, § 8, congress is given power to es¬ 
tablish uniform weights and measures. In the 
absence of an exercise of this power, while there 
is some authority to the contrary,54 it has very 
generally been held that the several states may, for 
themselves, regulate weights and measures 55 Un¬ 
der a resolution of the senate adopted May 29, 1830, 
standards of weights and measures were prepared 
for the use of the customhouses55 and by joint 
resolution adopted June 14, 1836, the secretary of 
the treasury was directed to deliver to the governor 
of each state of the Union a complete set of these 
weights and measures to the end that a uniform 
standard of weights and measures might be estab¬ 
lished throughout the United States,5*^ and m some 
of them they have been adopted and continued in 
force as the standards of the state 58 Some of the 
states have exercised the power of regulating 
weights and measures by standards established by 
statute5^ or by the common law of the state 5^ 
Legislation adopting and compelling the use of a 
uniform system of weights and measures is in 
the nature of police regulation The enactment 
thereof is a valid exercise of the police power,®^ 
and such statutes are not unconstitutional 53 So 
it is within the police power of the state to require 
a dealer to weigh his commodity in the presence of 
the buyer,54 or to forbid the sale of a table of values 
to be made part of a self-computing scale to be 
used in retailing meat, where such table, in cases 


of certain weights and prices, indicates erroneously 
at a too high figure the value of an article sold,55 
and the danger of short weight is sufficient to war¬ 
rant regulation of automatic vending machines 56 
As the statutes have for their purpose the pro¬ 
tection of the purchasing public by the elimination 
of deceptive methods m the marketing of products, 
they are to be liberally construed 57 

§ 4 . - Of Sales of Particular Commodities 

a In general 

b. Weighing, measuring, or surveying by 
public officer 
c Sale by weight 

d. Sale ill quantities of designated 
weights or sizes 
e Standard containers 
f Furnishing ticket or certificate show¬ 
ing weight 

a. In General 

Reasonable regulations for retailers of particular 
commodities in respect of weights and measures may be 
made, and labels or tags of a certain description may be 
required to be affixed to containers or certain commod¬ 
ities on a sale thereof 

Reasonable regulations for retailers of partic¬ 
ular commodities in respect of weights and meas¬ 
ures may be made,58 and labels or tags of a cer¬ 
tain descnption may be required to be affixed to 
packages or containers of certain commodities on 
a sale thereof 59 


53. Iowa—^Harris v Rutledgre, 19 
Iowa 388 87 AmD 441 
68 C J p 152 notes 66-71 

54 17 S —^The Miantinomi, C C Pa , 
17 FCasNo9 521. 3 Wall Jr 46 

55 Pa—^Weaver v Pegely & Bro, 
29 Pa- 27, 30, 70 Am D 161 

68 C J p 152 note 73. 

56- D C —Thompson v District of 
Columbia, 21 AppDC 395 

Ky—Caldwell, Hunter & Co v Daw¬ 
son, 4 Mete 121 

57- U S —Ceballois v United States, 
JNTY, 146 F 380, 76 CCA 662 

68 C J p 163 note 76 
58 US —Ceballos v United States, 
supra 

68 CJ. p 153 note 77. 

69 XJ S —Dwight & Lloyd Sintering 
Co V American Ore Reclamation 
Co, CCANT, 263 F 315, cer¬ 
tiorari denied 40 S Ct 393, 252 US 
S82, 64 L Ed 727 

68 C J p 153 note 79 
60. Pa—Weaver v Fegely & Bro, 
29 Pa 27, 70 AmD 151 
68 CJ p 153 note 80 
Regulation by city see Municipal 
Corporations § 259 b. 


61- Anz—Corpus Jmis cited m 
State V De Witt, 65 P 2d 659, 660, 
49 Anz 197 

68 C J p 163 note 81 

62 Ark—^McLean v State, 98 S W 
729. 81 Ark 304, 126 Am S R 1037, 
11 Ann Gas 72, affirmed 29 S Ct 
206, 211 US 639, 63 L Ed 316 

68 C J p 153 note 82 

63. U S —^Hauge v City of Chicago, 
Ill, 57 set 241, 299 US 387, 81 
LEd 297 

Anz—Corpus Juris cited In State v 
De Witt, 65 P2d 659, 660, 49 Anz 
197 

Iowa—^Huss V City of Creston, 278 
NW 196, 224 Iowa 844, 116 AL 
R 242 

68 C J p 153 notes 83-86. 

64 Cal—Cresci v Brock, App, 225 
P 2d 685, heanng dismissed 

65. Mass—Moneyweight Scale Co 
V McBride, 85 NE 870, 199 Mass 
503, error dismissed 32 S Ct 534, 
223 US 749, 56 LEd 641 

66 Ill —Larson v City of Rock- 
ford, 21 NE2a 396, 371 Ill 441 | 
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67. Cal —Ex parte Fudu, 207 P 
637, 189 Cal 65 

68 C J p 153 note 88 

68. U S —May Coal & Grain Co v 
Kansas City, D C Mo , 10 P Supp 
792 

N T —Marquardt v Castoro, 68 N 
TS2d 327 

Regulation held unreasonable and 
discriminatory 

N T —^Marquardt v Castoro. supra 

Statute held intended to be of general 
application 

N Y —People v Rueffer, 6 N Y S 2d 
103, 168 Misc 45, affirmed 18 N 
E2d 633, 279 N.Y. 389 

69. NY—^People v Armour & Co, 
162 KYS 621, 176 App Div 161. 

68 C J. p 155 note 22 
The provision requiring weight of 
coal to be shown on side of truck 
transporting coal, but excepting de¬ 
liveries which were part of a car¬ 
load delivery to a single purchaser 
did not apply to transportation of 
coal by dealer direct to his own 
yard, since such transaction was in 
the same category as a delivery of 



94 C.J.S. 


WEIGHTS & MEASURES § 4 


t. Weighmg, Measuring, or Surveying by Public 
Officer 

Under some statutes commodities therein enumerated 
are required to be weighed, measured, or surveyed by 
officers provided for that purpose, and such statutes are 
constitutional 

Under some statutes enacted for the protection 
of the public in business dealings, commodities 
therein enumerated, such as coal, coke, cordwood, 
lumber, and shingles are required to be weighed, 
measured, or surveyed by officers provided for that 
purpose, and, for a violation thereof, penalties are 
imposed on the seller or buyer, or on both Such 
provisions are constitutional,at least as applied 
to sales directly to a consumer,*^2 being a valid 
exercise of the police power *^3 

c. Sale by Weight 

Under some statutes designated commodities are re¬ 


quired to be sold by weight, and such statutes are not 
unconstitutional. 

Under some statutes designated commodities are 
required to be sold by weight, and violation thereof 
is a criminal offense or a ground for imposing 
penalties A statute requiring poultry retailers to 
sell table dressed poultry at a weight and price to be 
determined at the time of sale is not unconstitu¬ 
tional 76 

Deduction by reason of rule of board of trade 
It has been held that a statute providing that every 
sale of commodities therein designated shall be made 
on the basis of the actual weight thereof and mak¬ 
ing criminal any deduction by the purchaser from 
the actual weight, under a claim of right by reason 
of any custom or rule of a board of trade, is a valid 
exercise of the police power of the state,76 and not 


an entire carload sold to one pur¬ 
chaser 

N'T—^Marquardt v. Castoro, 68 N 
TS2d 327 

Substantial compliance 
Where 151% pounds of rope was 
sold in container which was mark¬ 
ed “154 lbs gross—3 lbs tare” and 
which bore tax which recited “gross 
weight, 154 lbs", there was sub¬ 
stantial compliance with statute pe¬ 
nalizing sale of a commodity in a 
container without indicating the net 
contents of the container plainly 
and conspicuously on the outside or 
top 

NT—People, on Complaint of Gold¬ 
smith, V Masback Hardware Co, 
22 NTS 2d 987, 175 Misc 177 

Porfeiture proceedings 

In action by state to forfeit con¬ 
centrated commercial feeding stuff 
on the ground that it was without a 
registered brand and that sacks con¬ 
taining it had no tags or labels 
specifying the number of net pounds, 
name and address of vendor or dis¬ 
tributor, and a guaranteed analysis 
of the contents, as required by stat¬ 
ute, dismissal of the action was not 
an abuse of discretion under the 
evidence 

W'ash—State v Nelson, 207 P 2d 
667, 33 Wash 2d 816 

70. NC—State v Briggs, 165 SB 
339, 203 NC 158 
68 C J p 153 note 90 
Validity of sale as affected by non- 
compliance with statutes see Con¬ 
tracts § 206; Sales § 66 b 

Statute held to relate to sales 
only and not to labor expended 
Me—Bruce v Sidelinger, 19 A 824, 
82 Me 318 
68 C J p 154 note 91. 

71- W.Va —State v. Peel Splint 


Coal Co, 15 SB 1000, 36 WVa 
802, 17 LR A 385 
68 C J p 153 note 95 

72 NT —Marquardt v Castoro, 68 
NTS 2d 327 

Provision held inapplicable to coal 
purchased and transported by dealer 
directly to hia own yard 
N T —Marquardt v Castoro, supra 

73 U S—Pittsburgh & S Coal Co 
V State of Louisiana, 15 S Ct 459, 
156 US 590, 39 L Ed 644 

WVa—State v Peel Splint Coal 
Co, 15 SB 1000, 36 WVa 802. 17 
LRA 385 

74. Ala—^Woodard v State, 2 So 2d 
330, 30 AlaApp 144, followed in 
3 So 2d 630, first case, 30 AlaApp 
223, certiorari denied 3 So 2d 530, 
second case, 241 Ala 657, certio¬ 
rari denied 3 So 2d 630, third case, 
241 Ala 556 

68 C J p 154 note 96 
Quantity to be delivered on sale by 
weight or measure see Sales § 173 
Statutes reconciled 

Statute providing for punishment 
of “whoever knowingly sells and de- 
Uveis any coal, except at the weight 
and measure prescribed by law” was 
not repealed by subsequently enact¬ 
ed provision which denounces as a 
misdemeanor the sale of any prop¬ 
erty by a false weight, and hence 
short sales of coal are governed by 
former statute 

Ala—Woodard v State, 3 So 2d 530 
second case, 241 Ala 557, certiora¬ 
ri denied 3 So 2d 530, third case, 
241 Ala 556—Woodard v State, 3 
So 2d 630, third case, 241 Ala 666 
certiorari denied 3 So 2d 530, sec¬ 
ond case, 241 Ala 657 

75 . Cal—Cresci v Brock, App , 225 
P 2d 685, hearing dismissed 

Statute held not unconstitutional as 
against objections 
That it requires change in cus¬ 
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tomary way of conducting retail 
poultry business, that statute dis¬ 
criminates between retailer and sell¬ 
er of other foods, including meat 
products, or between retailer and 
wholesalers selling direot to custom¬ 
ers, that statute prohibits sale oth¬ 
er than by live weight, dressed 
weight, or table dressed weight, 
that it requires retailers to ^\e]gh 
package at time of sale, that stat¬ 
ute permits cleaning and dismember¬ 
ing of table dressed poultiy in ab¬ 
sence of customer, that purpose of 
statute was protection of customer 
so that he might know exact price 
paid for poultry delivered to him, 
that legislature has not seen fit to 
require weight of meat and fish to 
be determined after removal of in¬ 
edible portions, that other sections 
of Business and Professions Code 
deal with selling at false weights, 
and that purpose of act is to make 
detection of false weighing possible 
Cal—Cresci v Brock, supra 
G'eneral welfare of public 

A statute which ensures that a 
person may know the exact weight 
of the commodity he is receiving is 
one which comes within the legisla¬ 
tive power to enact laws to pro¬ 
tect public health, safety, morals, 
comfort, convenience or general wel¬ 
fare 

Cal —Cresci v Brock, supra 
Showing of prior false weighing un¬ 
necessary 

Legislature can determine the 
possibility of providing for protec¬ 
tion of customer against probabil- 
ty of false weighing and it is not 
necessary that there be a showing 
that retailers have actually engaged 
m any false weighmg 
Cal—Cresci v Brock, supra 

76. U S —House v Mayes, Mo , 31 
[ set 234, 219 US. 270, 65 L Ed 

213. 
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a violation of the organic Such a statute, 

however, has no application to a deduction and 
withholding of payment in a settlement between a 
buyer and seller on a sale all the legal constituents 
o£ which were consummated in another state, al¬ 
though the commodity sold at no time left the 
state in which the statute was in force 

Sale hy weight, dry measure, or numerical count 
A statute providing that all dry commodities, when 
sold in bulk or from bulk, shall be sold by weight, 
dry measure, or numerical count is not \iolated by 
the sale of chickens at an established price per 
chicken A statute providing that all fruits, vege¬ 
tables, nuts, meats, fish, game, flour, com meal, 
and chopped feed shall be sold by avoirdupois 
weight or numerical count, unless by agreement in 
wntmg of all contracting parties, and making any 
sale or offer to sell in violation of the statute a 
misdemeanor, is an unreasonable and burdensome 
obligation on persons engaged in a lawful business 
and is an unwarranted exercise of the police pow- 
er^o and in violation of a constitutional provision 
declaring that all men have certain inalienable 
rights, among which are those of enjoying and de¬ 
fending life and liberty, and acquiring, possess¬ 
ing, and protecting property 


d. Sale in Quantities of Designated Weights or 
Sizes 

Statutes or regulations may require certain commodi¬ 
ties to be sold in quantities, the sizes or weights of which 
are therein prescribed, but arbitrary discrimination can¬ 
not be permitted. 

Statutes or regulations may require certain com¬ 
modities to be sold in quantities, the sizes or weights 
of which are therein prescribed, ^2 but arbitrary 
discnimnation not bearing a reasonable relation to 
the prevention of profiteering cannot be permitted 82 

A statute which fixes the weight of a loaf of 
bread and makes it an offense to sell bread other 
than by the whole, half, or quarter loaf containing 
the full weight required unless labeled with the 
true weight is not unreasonable or oppressive^^ and 
IS a valid exercise of the police power,85 but, while 
the police power of the state may be exerted to 
protect purchasers from imposition by sale of short- 
weight loaves,®8 this power cannot be exerted in 
such a way as arbitrarily to interfere with private 
business, or prohibit lawful occupations, or impose 
unreasonable and unnecessary restnctions on 
them 8“^ Thus, the fixing of a maximum weight 


77. U S —^House v Mayes, supra 

78. Kan—In re Martin, 101 P 1006, 
80 Kan 245 

79 Pa—Commonwealth v Great 
Atlantic & Pacific Tea Co , 35 Pa 
Dist & Co 288 
Statute strictly construed 
Pa—Commonwealth v Great Atlan¬ 
tic & Pacific Tea Co, supra 

80. Ohio—parte Steube, 110 K 
E 250, 91 Ohio St 136, L.RA1916B 
377 

81. Ohio —Ex parte Steube, supra 

82. XT S —^Armour & Go v State of 
North Dakota, N. D, 36 SCt 440, 
240 US 510, 60 LEd 771 

Statute as not invalid 
Regulation of interstate commerce 
see Commerce § 86 
Under due process clause see Con¬ 
stitutional Law 5 674 b 
£ard 

U S —^Armour & Co v State of North 
Dakota, supra 
Xce 

N Y —Devito V Moss, 9 N T.S 2d 
730, 170 Misc 170 
Solid fuel 

(1) Provision requiring: sale of 
solid fuel, with certain exceptions, 
in quantities of one ton or multi¬ 
ples thereof is not unconstitution¬ 
al as an arbitrary interference with 
fundamental rights 
N T —People, on Complaint of Lif- 
ton, V. Capitol Fuels of Queens, 


11 NTS 2d 22, 170 Misc 763, af¬ 
firmed People V Capitol Fuels of 
Queens, 23 NE2d 547, 281 NY 
728 

(2) Statutory language penalizing 
sale and delivery of less than two 
thousand pounds to ton of solid fuel, 
IS sufficient to cover attempt or of¬ 
fer to sell or deliver or start to de¬ 
liver solid fuel of less than such 
weight to ton 

N Y —^People, on Complaint of Weis- 
ent, V Mishkin, 11 N T S 2d 77, 
170 Misc 889, affirmed People v 
Mishkin, 24 NE2d 22, 281 NT 
765 

(3) The guilt of defendant under 
statute providing punishment for 
sale or delivery, etc, of less than 
two thousand pounds by weight to 
the ton of solid fuel, may be predi¬ 
cated either on the first part of the 
section or the second part theieof, 
which makes knowledge on the part 
of defendant of a delivery of a less¬ 
er amount of fuel than the quantity 
ho represents he is selling or deliv¬ 
ering essential to liability there¬ 
under 

N Y —People V J T Reynolds Corp , 
33 NTS 2d 314, 178 Misc 138, af¬ 
firmed 43 NB2d 830, 289 NY 698 

(4) Sale or delivery of, attempt 
or offer to sell or deliver, or start¬ 
ing out or causing to be started out 
for delivery of, less than two thou¬ 
sand pounds to ton of solid fuel is 
offense malum prohibitum under 
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statute, so that accused's knowledge 
of his guilt thereof need not be prov¬ 
ed 

N Y —People, on Complaint of Wei- 
sent, V Mishkin, 11 NTS 2d 77, 
170 Misc 889, affirmed People v 
Mishkin, 24 NE2d 22, 281 NT 
765 

Statute construed In conformity 
with provision from which derived, 
and read without comma inadveit- 
ently inserted 

N Y —People, on Complaint of Lif- 
ton, V Capitol Fuels of Queens, 6 
NTS 2d 243, 168 Misc 912, affirm¬ 
ed 11 NTS 2d 22. 170 Misc 7G3, 
affirmed People v Capitol Fuels of 
Queens. 23 NE2d 647, 281 NT 
728 

83 NY —^Devito V Moss, 9 NTS 
2d 730, 170 Misc 170 
Provision held not unconstitutional 
for discrlminaiion 

N Y —^People, on Complaint of Lif- 
ton, V Capitol Fuels of Queens, 
11 NTS 2d 22, 170 Misc 763, af¬ 
firmed People V Capitol Fuels of 
Queens. 23 NE2d 647. 281 NY 
728 

84. Kan —State v. McCool. Ill P. 
477, 83 Kan 428 

85. Kan—State v McCool, supra 
88- US—Jay Burns Baking Co v 

Bryan, Neb, 44 SCt 4l2, 264 U 
S 504, 68 DEd 813, 32 ALR 661 
87 US —Jay Burns Baking Co v. 
Bryan, supra. 
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for each size or class of loaves of bread is not 
unreasonable or unconstitutional,^8 unless the max¬ 
imum complained of is unnecessary and arbitrary, 
and an act establishing a standard loaf of bread 
and authorizing a designated administrative offi¬ 
cer of the state to prescribe reasonable tolerances 
or variations in excess of, but not under, the speci¬ 
fied weights, and the time for which the weights 
shall be maintained is not invalid.^® Tolerances, 
when established under such a statute, are made 
the legal tolerances of the state by force of stat¬ 
ute and remain in force until changed or repealed 
by competent authority Where such statute 
provided that it does not apply to ‘Taney breads,” 
but does not define the quoted term, the act is not 
unconstitutional although impliedly authorizing a 
designated officer to ascertain what is covered by 
the term Such a statute, although imposing fines 
for violations thereof, is not objectionable as pre¬ 
scribing punishment in the absence of fault 93 

JJlzo are liable, A corporation as well as a nat¬ 
ural person is a “person” within the meaning of 
these statutes 94 

e. Standard Containers 

Congress has power to fix a standard of sizes for 
Ijampers and baskets for different uses, and a state has 
power to prescribe standard containers for particular 
commodities; but failure of a statute prescribing stand¬ 
ard capacities for containers expressly to permit manu¬ 
facture of containers of a certain capacity does not pro¬ 
hibit It. 

Under the constitutional provision authorizing 


congress to establish uniform weights and measures, 
congress has power to fix a standard of sizes for 
hampers and baskets for different uses, such as 
fruits and vegetables 95 A state has the power to 
presenbe standard containers for particular com¬ 
modities, such as raspberries and strawberries,95 
citrus fruits,97 or milk,98 and the legislature may 
itself or through a subordinate administrative body 
determine the necessity of providing such contain¬ 
ers and whether they should be made mandatory.9^ 
Accordingly, such administrative body may make a 
valid order requiring the use of hallocks of specified 
dimensions^ or containers of a standard maximum 
capacity ,9 but failure of a statute prescribing 
standard capacities for containers expressly to per¬ 
mit manufacture for sale of containers of a cer¬ 
tain capacity does not prohibit it,3 and a statute de¬ 
claring that bottles used for the sale of milk and 
cream shall be of specified capacities does not 
prohibit use of bottles of a different capacity when 
the measure is in fact true 4 Words m a statute 
prohibiting the manufacture of hampers not com¬ 
plying with the statute setting out standard specifi¬ 
cations must be given the meaning naturally at¬ 
tributable to them, with respect to the connection 
in which the words are used ^ 

There are no constructive offenses provided by 
such statute, and before a manufacturer may be 
punished, it must appear that his case is plainly 
within the statute.^ An indictment charging the 
manufacture and sale of two-quart metal hampers 
for fruits and vegetables contrary to standard spec- 


88 us—P F Petersen Baking 
Co V Bryan, Neb, 54 S Ct 277, 
290 US 570, 78 L Ed 505, 90 A 
LR 1285 

89 U S —Jay Burns Baking- Co v 
Bryan. Neb, 44 S Ct 412, 264 U 
S 504. 68 LEd 813, 32 ALR 661 

90. U S —P P P6ter<ben Baking Co 

V Biyan, Neb, 54 S Ct 277, 290 
US 670, 78 LEd 505, 90 ALR 
1285 

91. Vt—State V Gladstone, 22 A, 
2d 490, 112 Vt 233 

92 US —P P Petersen Baking Co 

V Bryan, Neb, 64 S Ct 277, 290 
US 570, 78 LEd 505, 90 ALR 
1285. 

93 US —P, P Petersen Baking 
Co V Bryan, supra 

84. Kan — State v. Belle Springs 
Creamery Co, 111 P 474, 83 Kan 
389, LRA1916D 615 
95. US—U S V. Porter, DC.NT, 
12 P Supp 234, 

Use of 

False weights or measures see In¬ 
fra § 9 

, Unauthorized or unsealed weights 
or measures see infra $ 8. 


96- U S —Pacific States Box & Bas¬ 
ket Co V Gehlar, D C Or, 9 P 
Supp 341, affirmed Pacific States 
Box & Basket Co v White, 56 S 
Ct 159, 296 US 176, 80 LEd 138, 
101 ALR 863 

97- U S —Snively Groves v Flor¬ 
ida Citrus Commission, D C Pla, 
23 P Supp 600 

Held proper exercise of police power 
U S —Snively Groves v Florida Cit¬ 
rus Commission, supra 

98, Anz—State v De Witt, 65 P 
2d 659, 49 Anz 197. 

Statute held not unconstitutional 
Anz—State v De Witt, supra 
Statute held not impliedly repeal¬ 
ed by statutes enacted to insure 
cleanliness and sanitation in handl¬ 
ing milk and milk products 
Anz—State v De Witt, supra 

99. U S —^Pacific States Box & Bas¬ 
ket Co V. White, Or, 66 S Ct 169, 
296 US 176, 80 LEd 138, 101 
ALR 853. 

1 . US —^Pacific States Box & Bas¬ 
ket Co. V. White, supra- 
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Order made without special findings 
of fact held valid 

U S —Pacific States Box & Basket 
Co V White, supra 

2 US —Snively Groves v Florida 
Citrus Commission, DC Fla, 23 
F Supp 600 

3 US—U S V Resnick, Pa, 57 
set 126, 299 US 207, 81 LEd 
127 

4. Wig—State ex rel State Dept 
of Agr V Land O’Lakes Ice Cream 
Co, IS NW2d 325, 247 Wis 26 

5. US—U S V Resmek, Pa, 57 
set 126, 299 US. 207. 81 LEd 
127 

6. US —^U S V Resnick, supra. 

Acts held not punishable 

Manufacture for sale and sale of 
two-quart metal hampers for fruits 
and vegetables is not punishable as 
a crime under statute prescribing 
standard capacities for containois, 
since statute prescribes standard ca¬ 
pacities for no containeis of ca¬ 
pacity less than four quarts 
U S.—^U. S. V. Resnick, supra. 



94 C.J.S, 


§ 4 WEIGHTS & MEASURES 


ifications prescribed by statute must be construed 
to charg-e merely the manufacture and sale of ham¬ 
pers each of a capacity of two quarts, one-sixteenth 
of a bushel An indictment charging violation of 
statutes fixing the capacities of bottles used for the 
sale of milk by using a one-third quart bottle for 
the sale of milk to a named person has been held 
in conformity with the statutes as to form and sub- 
stance.8 

A libel against a quantity of hampers for fruits 
and vegetables alleging that the hampers are not 
standard containers for such commodities as pro¬ 
vided by statute, and that they were being sold and 
being offered for sale, is not subject to exception 
because of failure to allege that they were sold or 
offered for sale in interstate commerce,^ or as 
failing to show that the hampers were sold or 
offered for sale for use as containers for fruits 
and vegetables 

f. Furnishing Ticket or Certificate Showing 
Weight 

Under some statutes requiring the seller of coal to 
deliver a ticket or certificate showing the weight to the 
purchaser, a noncompliance is an offense, or a penalty 
is imposed. Such statutes are intended to protect pur¬ 
chasers, and being penal, must be strictly construed. 

Under some statutes requiring the seller of coal 
to deliver a ticket or certificate showing the weight 
to the purchaser a noncompliance vuth this re¬ 
quirement is an offense^i or a penalty is imposed 
there for, ^nd under some statutes where coal of 
several sizes is earned m separate bins or compart¬ 
ments on the truck, a single weight certificate giv¬ 


ing the gross weight of the load is not sufficient 12 
A statute providing that no person shall deliver, 
or cause to be delivered, or to be started out for 
delivery any solid fuel without weight certificates 
as therein provided does not prohibit transporta¬ 
tion or possession of solid fuel without accompany¬ 
ing weight certificates, and the offense provided 
for in the statute cannot, therefore, occur m a 
county through which a coal truck merely passes 
after starting out for delivery and before actual 
delivery,although it seems that the weight must 
be taken and the certificate furnished at the be¬ 
ginning of the act of transportation or delivery 15 
The conduct prohibited by the statute is the trans¬ 
fer of physical control over solid fuel from the 
seller to the buyer unless a certificate is presented, 
regardless of the geographical point at which the 
transfer occurs i® The statutes are intended to 
protect purchasers,!and should be construed so 
as to render enforcement possible and practicable 
but, being penal statutes, stnet construction is re¬ 
quired 12 Where the title of the statute is “An act 
to regulate the sale and delivery of solid fuel,” it 
does not apply to the delivery of coal as a gift 20 
The statutes apply not only where the sale is made 
to the ultimate consumer, but also where made to 
a retail dealer.2i Failure to deliver the ticket for 
the coal is a violation of the statute, although full 
weight was delivered .22 Where the statute provid¬ 
ing for the penalty does not prescribe the mode in 
which it shall be recovered, it may be recovered in 
an action of tort;23 and it is not necessary to allege 
that the act was done against the form of the stat- 


7 . us —U S V Resmek, supra 

8. Anz—State v De Witt. 65 P 2d 
659, 49 Anz 197 

9. US—U S V Porter, DCNT, 
12 F Supp 234 

10 US —^U S V. Porter, supra 

11. N T —People v Delaware, D & 
W R Co, 143 NTS 159, 81 Misc 
263, 30 NTCr 32 

Pa—Commonwealtli v. Kuhn, 90 
PittsbLegrJ 685 
Delivery tickets 

(1) Provision requiringr that loads 
of solid fuel must be accompanied 
by delivery tickets was intended to 
protect ultimate purchaser and did 
not apply to transportation of coal 
by dealer direct to his own yard 

N Y —^Marquardt v Castoro, 68 N T. 
S2d 327 

(2) Provision requiring: delivery 
tickets for solid fuel to be issued in 
triplicate, serially numbered, and us¬ 
ed only in consecutive order, is de¬ 
signed to prevent fraud and cheat¬ 
ing: and should be sustained unless 


hardship thereof is out of propor¬ 
tion to public welfare, sought to be 
conserved 

N T —People, on Complaint of Spen¬ 
cer, V Capitol Fuels of Queens, 11 
NTS 2d 26, 170 Misc 769 
(3) Such provision prohibits use 
of tickets other than in consecutive 
order, even though the tickets are 
issued serially as to each of sepa¬ 
rate delivery ticket machines which 
are used 

N T —People on Complaint of Spen¬ 
cer V Capitol Fuels of Queens, 
supra 

12. Mass—^Libby v. Downey, 5 Al¬ 
len 299 

NT—City of New York v Bruns, 
51 NTS 1120, 23 Misc 636 

13 Pa—Commonwealth v. Marchel, 
36 PaDist & Co 162 

14. Pa —Commonwealth v. Snyder, 
44 PaDist & Co 264 

15. Pa—Commonwealth v Frengel, 
41 PaDist & Co. 651. 

16. Pa —Commonwealth v. Chalfant, 
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40 A 2d 153, 166 Pa Super 307, 
affirmed 42 A 2d 687, 362 Pa 193. 
Removal In buyer’s own vehicle 
Offense prohibited is committed 
where buyer purchases solid fuel at 
seller's premises and removes it in 
buyer's own vehicle 
Pa —Commonwealth v. Chalfant, 
supra 

17. Pa —Commonwealth v. Chal¬ 
fant, supra 

Commonwealth v, Frengel, 41 
Pa Dist & Co. 661. 

18 . Pa—Commonwealth v Frengel, 
supra 

19. Pa—Commonwealth v. Snyder, 
44 PaDist & Co 264 

20. Pa —Commonwealth v Troano- 
vitch, 25 PaDist & Co 471 

21 . NT—^People v Delaware, D & 
W R Co, 143 NTS 159, 160, 81 
Misc 253, 30 NTCr 32 

68 C J p 154 note 5 

22. NY —City of New York v Bruns, 
61 NTS 1120, 23 Misc 635 

23 Mass—^Devy v. Gowdy, 2 Allen 
320. 
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ute.24 In a prosecution for delivering' coal unac¬ 
companied by the certificate, testimony as to the 
dealers’ understanding of what is meant by the 
term “delivery” as used in the statute is irrelevant, 
since the meaning attached to the word by the leg¬ 
islature, and not by the dealers, is the lodestar of 
construction 

§ S. Inspectors or Sealers of Weights and 
Measures 

Under some statutes provision is made for inspectors 
or sealers of weights and measures to protect the public 
by seeing that the measure in weight and bulk by which 
sales and purchases are made corresponds with the stand¬ 
ard, and such statutes are controlling as to the powers 
and duties of the inspectors and sealers. 

Under some statutes provision is made for in¬ 
spectors or sealers of weights and measures to 
protect the public by seeing that the measure in 
weight and bulk by which sales and purchases are 
made corresponds with the standard ^6 Such stat¬ 
utes are controlling as to the powers to be exercised 
by the inspectors or sealers27 and the duties which 
they are required to fulfill,28 Although under some 
statutes inspectors and sealers are public ofiicers,^^ 
under others they are regarded as mere em¬ 
ployees ,30 and they are state or local officers or 
employees, as the statutes may provide 3i 

Appointment^ removal, revocation, and discon¬ 
tinuance of office The officers or tribunals or bod¬ 
ies by whom the appointment shall be made is a 
matter of local statutory regulation 32 Inspectors 
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or sealers may be removed peremptorily without 
cause by the appointing power where it is so pro¬ 
vided by organic law,33 or by the legislation not in 
contravention of organic law,34 but the rule is 
otherwise where the statute provides that they 
shall serve continuously during good behavior and 
shall be removed only for good and sufficient cause 
after an opportunity for a hearing is given 36 They 
may be discharged for cause in accordance with 
statutory provision therefor ,36 and where power 
of removal for cause is vested m the governor o£ 
the state, he is the sole judge of the existence of the 
cause for removal and his action of removal is 
final and irreversible by the courts 37 The status 
of one duly appointed inspector by a mayor is not 
affected by subsequent legislation vesting the pow¬ 
er of appointment in another in the absence of clear 
and unambiguous direction that prior appointments 
were invalidated and revoked, 38 and where by 
statute it IS made optional with a mayor whether or 
not there shall be a sealer of weights and measures, 
and the term of the latter is made coextensive 
with the mayor appointing him, the office may be 
discontinued by the mayor by refusing to name 
a successor and by removing a holdover ap¬ 
pointee of a previous administration,33 and this is 
so notwithstanding the council has fixed the com¬ 
pensation and bond of the officer and that he has 
passed a noncompetitive civil service examination 

Compensation, The legislature may fix the com¬ 
pensation or fees to be paid for the services of in- 


24u Mass —Levy v Gowdy, supra 
25 Pa—Commonwealth v Chal- 
fant, 40 A 2d 153, 156 Pa Super 
307, affirmed 42 A 2d 687, 352 Pa 
193 

26. NT—^People v City of Roches¬ 
ter, 45 Hun 102 
68 C J p 156 note 24 
Provision by municipality see Mu¬ 
nicipal Corporations § 259 b 
27 NT—Ford v New Tork Cent, 
etc, R Co, 53 NTS 764, 33 App 
Div 474 

68 C J p 156 note 26 
28. N T —^People V Rochester, 45 
Hun 102 

68 C J p 166 note 27. 

29 WVa—^Hatfield v Mingo Coun¬ 
ty Court, 92 SB 245, 80 WVa 165 

30 Pa—^Bmhardt v, Wilson, 20 Pa 
Dist & Co 608 

Inspector whose duties are all 
numsterial and performed under the 
direction and supervision of the 
state commissioner of weights and 
measures has been held to be a mere 
employee, and not a public officer 
Ind—Freyermuth v. State ex rel 
Burns, 2 NB2d 399, 210 Ind 235 


31. Pa—Emhardt v. Wilson, 20 Pa 
List & Co 608 
68 C J p 156 note 30 
32- Ind—Board of Com’rs of Knox 
County V Ritterskamp, 36 N E 2d 
969. 110 Ind App 436 
Pa —Hoover v Zemo, Com PI, 7 Pay 
LJ 161 

68 C J. p 156 note 31. 

33 . Pa—Commonwealth v Hoyt, 98 
A 782, 254 Pa 45 
68 C J p 156 note 32 
34- Ind—^Board of Com’rs of Knox 
County V Ritterskamp, 36 NE2d 
969, 110 Ind App 436 
NJ—Bowlby V Board of Chosen 
Freeholders of Morns County, 85 
A 229, 83 NJLaw 346, affirmed 
91 A 1068, 85 NJLaw 725 

35. Ind—Freyermuth v State ex 
rel Burns, 2 NE2d 399, 210 Ind 
235 

Statute held not uuooustitutloaal 
Ind —Freyermuth v State ex rel 
Burns, supra 

Statute held not expressly or isu- 
plledly repealed by act providing 
for appointment and removal of city 
officers and employees by mayor. 
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Ind—^Freyermuth y. State ex rel 
Bums, supra 

36. Ind —Board of Com'rs of Knox 
County v Ritterskamp, 36 N E 2d 
969, 110 Ind App 436 

Purpose of statute providing for 
discharge of a county inspector of 
weights and measures by the state 
commissioner of weights and meas¬ 
ures IS to provide a method of dis¬ 
charge by the state commissioner if 
the county has an inspector who is 
failing to do his duty and if the 
county board of commissioners re¬ 
fuses to act 

Ind—Board of Com’rs of Knox Coun¬ 
ty v Ritterskamp, supra 

37. La—State v. Lamantia, 33 La 
Ann 446 

68 C J p 157 note 34 

38. NT—City of New Tork v Val¬ 
ley Coal Co, 213 NTS 384, 126 
Misc 323 

39. Ohio—State v. Minshall, 10 
Ohio App 86 


40. Ohio.—State v. Minshall, supra. 
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spectors or sealers,or delegate this power to a 
inunicipality,^^ may provide that the fees shall 
be paid by those at whose request the services are 
performed,and, in the absence of constitutional 
restrictions, may authonze them to recover fees 
from persons for whom unsolicited services are ren¬ 
dered pursuant to statute,or delegate the power 
to municipalities so to provide,but it will not 
be inferred that such power has been delegated to 
a municipality m the absence of an express stat¬ 
utory provision ^6 Such fees must be reasonable 
In accordance with elemental^ rules with respect 
to fees of officers, these officers, although they en¬ 
tered on the office and performed all its duties, 
are not entitled to compensation where no com¬ 
pensation had been provided by law for such of¬ 
fice,and, where a local statute relating to in¬ 
spectors has been repealed by a statute creating a 
uniform and state-wide system of inspection, there 
can be no recovery for services which are of no 
benefit and made useless by the subsequent legisla¬ 
tion 

Review or control of action by couits. If a sealer 
of weights and measures in deciding on the cor¬ 
rectness of scales should proceed on erroneous pnn- 
ciples of law the decision could be quashed on cer- 
tioran,50 and in some cases he may be directed to 
take specific action,^! but the courts have no juris¬ 
diction to take from him the duty of deciding the 
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question on authority given him by the statutes on 
the ground that he threatens to come to a wrong 

conclusion. 5 2 

§ 6. Public Weighers and Measurers 

a In general 

b. Exclusiveness of nght given public 
weigher 

c Weights as evidence 
a. In General 

To carry out the provisions of statutes providing for 
weighing and measuring designated commodities, public 
weighmasters and measurers are provided for by statutes 
which are upheld as being within the police power of 
the state, their purpose being to get fair weights for all 
parties concerned and to protect the public. 

To carry out the provisions of statutes providing 
for weighing and measuring designated commodi¬ 
ties, public weighmasters and measurers are provid¬ 
ed for by statutes^s which are upheld as being 
within the police power of the state 54 The pur¬ 
pose of these statutes is not to create a remunera¬ 
tive office,55 but the purpose thereof is to get fair 
weights for all parties concerned,5® and to protect 
the public from fraud and imposition,57 as much 
by an official certificate as by competent weigh- 
ing.58 

Privileges and right to fees The nght of the 
public weigher to compensation is statutory,59 and 
no civil personal liability therefor exists under a 


41. N T —^Ford v New Tork Cent, 
etc, R Co, 63 NTS 764, 33 App 
Div 474 

68 C J p 157 note 38 
42 Cal —Milliken v Meyers, 144 P 
321, 25 Cal App 610 

43. NT—Pausnaugh v Rogers, 71 
NTS 125, 62 AppDn 535 

44. NT—^Ford v New Tork Cent 
&H R R Co, 53 NTS 764, 33 
App Div. 474 

68 C J p 157 note 41 

45. NT—Ford v New Tork Cent 
& H R R Co , supra. 

46. N T —Fausnaugh v Rogers, 71 
NTS 125, 62 AppDiv 635--Ford 
V New Tork Cent & H R R Co, 
53 NTS 764, 33 AppDiv 474 

47. D C —Thompson v District of 
Columbia, 21 App DC 396 

68 C J p 157 note 44 

48. Pa—^Nowling v Newell, 65 Pa 
Super 67 

68 C J p 157 note 46 
48. Pa^—Murphy v Atlantic Refin¬ 
ing Co, 74 Pa Super 166 
SO Mass—Moneywelg-ht Scale Co 

V McBride, 86 NB 870, 199 Mass 
503 

51. Mass —Moneyweight Scale Co 

V McBnde, supra. 


52. Mass —Monejrweight Scale Co 
V McBride, supra. 

53. Mo—State v Goffee, 91 S W 
486, 192 Mo 670 

68 C J p 167 note 52 
Municipal regulations see Municipal 
Corporations § 259 b 
Becommendatioii for appointment 
Under act providing that directors 
of New Orleans Cotton Exchange 
must recommend cotton samplers, 
weighers, and inspectors to board 
of commissioners of port of New Or¬ 
leans, and that directors are war¬ 
rantors of those recommended, di¬ 
rectors have implied right to with¬ 
draw a recommendation at will 
La —^Walsh v New Orleans Cotton 
Exchange, 177 So 68, 188 La 338 

Abolition of office 

(1) Resolution of county board of 
freeholders abolishing positions of 
assistant superintendents of weights 
and measures in interest of economy 
was not invalid on ground that posi¬ 
tions were created by act of legis¬ 
lature and that there was no statu¬ 
tory authority for abolishing them, 
since positions were authorized by 
legislature, rather than created 
N J —Marks v Monmouth County, 
ISO A 215, 13 NJMisc 660. 
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(2) Assistant superintendents of 
weights and measures, seeking to 
set aside resolution of county board 
of freeholders abolishing such posi¬ 
tions, had burden to piove conten¬ 
tion that action was taken for po¬ 
litical reasons 

N J —Marks v. Monmouth County, 
supra. 

54. SC —^Hay Cotton Co v McLeod, 
193 SB 438, 185 SC 127. 

55. Okl —^Inland Compress Co. v. 
Lee, 147 P 776, 47 Okl 101 

56. S C —^Hay Cotton Co v McLeod, 
193 SB 438, 185 SC, 127. 

68 C J p 168 note 55 

57 Mmn —State v Inland Coal & 
Dock Co, 293 NW 611, 208 Minn. 
216 

Purpose Is to protect both seller and 
public 

SC—^Hay Cotton Co v McLeod, 193 
SB 438, 185 SC. 127 

68. Pa —Commonwealth v. Chalfant, 
40 A 2d 163, 166 Pa Super 307, af¬ 
firmed 42 A 2d 687, 362 Pa. 193 

59. N C —Moose V Barrett, 27 S B 2d 
632, 223 NC 624. 
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statute providing criminal sanctions for willful and 
wanton failure to comply with the statute 60 One 
not elected to office as a public weigher of a city 
pursuant to the provisions of the statute covering 
that vicinity cannot claim the privileges conferred 
by this statute where he was elected under a statute 
void as being special legislation A public weigher 
who uses scales which have not been tested and 
sealed as provided for by statute is not entitled to a 
fee fixed by law for weighing the commodity ,62 
and this is so although his inability to comply with 
the statute was due to the default of the secretary 
of state and the clerk of the county court 63 Under 
a statute empowering the state to enforce regula¬ 
tions relating to the weighing of coal shipped in 
carload lots except coal shipped for one’s own use 
or consumption, the state is not entitled to recover 
fees for weighing coal loaded for transportation at 
the dock of the shipper and unloaded at the ship¬ 
per’s retail yard in another city.®^ 

' Care and skill required Public weighers hold 
themselves out to the public as skilled and careful 
in their calling, and in assuming the task of weigh¬ 
ing, assume a duty to weigh carefully for the benefit 
of all whose conduct is to be governed, and if they 
fail in this duty they are liable in resulting dam- 
ages.65 One who is not in a public position as a 
weighmaster, bound to weigh for all persons, but 
who has scales designed to weigh heavy articles, 
and does such weighing for fees, for those who de¬ 
sire it, is bound to use only reasonable diligence to 
know that his scales are correct and reasonable 
care to avoid mistakes in using them.66 

Liability for loss of commodities weighed It has 
been held that a delivery of commodities to a public 
weigher is not a bailment either gratuitous or other¬ 
wise, and if, for his own convenience, the owner 
leaves the commodities on the platform where they 


are weighed and they are lost the weigher is not 
liable to the owner for such loss According to 
other authority also holding the weigher not liable, 
the doctrine of bailment will not be distended so 
as to cover the period of the bailment other than 
from the time the commodity was delivered for 
weighing and its placement, after being weighed, on 
the platform with other goods of the dealer.63 

Duration of term, and removal of deputy. Where 
the law provides for no particular duration of the 
term of a deputy public weigher, his appointment is 
for a term coextensive with the tenure of office of 
the weigher who appointed him, unless the appoint¬ 
ment is revoked or otherwise nullified,6® and the 
power of the weigher to appoint his deputy impliedly 
gives him the power to remove the deputy at will.^6 

Liability of weigher for acts of deputy. Where 
it IS so provided by statute, public weighers and their 
bondsmen are liable for the errors or misconduct 
in office of deputy weighers resulting in any in¬ 
jury 

b. Exclusiveness of Right Given Public Weigher 

Although there is some authority to the contrary, it 
IS held that the legislature may validly enact statutes 
providing that only public weighers shall weigh desig< 
nated commodities and receive compensation therefor, 
and issue certificates of weights, but the authority for 
the prohibition or abridgement of the business of private 
weighing must rest in some positive, valid, and legal 
inhibition. 

While there is some authority to the contrary,*^2 
It has been held that the legislature may validly en¬ 
act statutes providing that only public weighers shall 
weigh designated commodities and receive compen¬ 
sation therefor,73 and issue certificates of weights,74 
and make it a misdemeanor for one other than a 
public weigher to weigh such commodities76 and is¬ 
sue certificates of weights.76 Legislation so provid¬ 
ing is valid,77 being within the police power of the 
state,7 3 and not an unreasonable or arbitrary exer- 


60. N C —Moose v Barrett, supra. 

Amount due welglier lield not delDt 

N C —Moose V Barrett, supra 

61. S C —^Barfield v. Stevens Mercan¬ 
tile Co, 67 SE 168, 86 SC 186 

62. Ark—^Petty v Lyons, 171 SW 
112, 115 Ark 372 

63. Ark.—Petty v. Lyons, supra. 

64. Minn —State v Inland Coal & 
Dock Co. 293 NW. 611, 208 Minn 
216 

66. NT—Glanzer v. Shephard, 136 
NE 275, 233 NT. 236, 23 ALR 
1426 

68 C J p 168 note 62 

68 . Mich—McG6or£re V, Walker, 31 
N W. 601, 66 Mich 6. 


67. NC—Noith State Cotton Co v 
Wilson, 74 SE 884, 159 NC 141 

68 C J p 158 note 66 

68. SC —^Hay Cotton Co v McLeod, 
193 SE 438, 185 SC 127 

69. Tex—^Findley v Calloway, Civ 
App, 246 SW 681 

70. Tex—^Findley v Calloway, su¬ 
pra 

68 C J p 158 note 68 

71- Tex—^Findley ▼ Calloway, su¬ 
pra 

72. Okl—^Lockhart v Anderson, 162 
P 946. 62 Okl 209 

68 C J p 168 note 70 

73. XT S —^Merchants' Exchange of 
St Louis v State of Missouri, 39 
set 114, 248 US 365, 63 L Ed 
300 

I 68 O J p 158 note 7L 
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74. US —Merchants' Exchange of 
St Louis V State of Missouri, su¬ 
pra 

75. U S —^Merchants* Exchange of 
St Louis V State of Missouri, su¬ 
pra. 

Ark—Petty v State, 143 SW 1067, 
102 Ark 170 

76. US —Merchants’ Exchange of 
St Louis V State of Missouri, 39 
set 114, 248 US. 366, 63 L Ed 
800 

77. U S —Merchants' Exchange of 
St Louis V State of Missouri, su¬ 
pra 

Miss —^Planters' Compress Ass'n v. 
Hanes, 52 Miss 469 

78. Miss—G-aines v Coates, 51 Miss. 
335 
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cise of discretions^ but inasmuch as the business 
of private weighing is a legitimate vocation and 
falls within those ordinary occupations which a 
citizen is privileged to follow as an inalienable 
right subject only to valid exercise of the police 
power,^ the authority for its prohibition or abridge¬ 
ment cannot be implied,or inferred from the re¬ 
peal of a statutory proviso permitting it,S2 but must 
rest in some positive and valid and legal inhibition 
It follows then that whether the right of a public 
weigher is exclusive is to be determined by the lan¬ 
guage and intent of the legislature.^^ 

c. Weights as Evidence 

Statutes which attempt to make conclusive a finding 
of fact as to the weights by a public weighmaster are 
unconstitutional and void, but the legislature may give to 
the act of the weigher a high character as evidence and 
may give to official certificates of weights the force of 
pnma facie evidence. 

Statutes which attempt to make conclusive a find¬ 
ing of fact as to the weights by a public weigh¬ 
master are unconstitutional and void,^^ neverthe¬ 
less, a legislature has the right to give to the act 
of the weigher in weighing commodities a high 
character as evidence,^® and may give to official cer¬ 
tificates of weights the force of pnma facie evi¬ 
dence,or may provide that the finding of the 
weighmaster can be impeached only when the party 
complaining was himself free from fault or negli¬ 
gence, and when it is demonstrated by clear, strong, 
and satisfactory evidence that there was, in fact, 
a substantial mistake in the weighing which was the 
result of fraud, bad faith, or negligence, and m 
so doing they violate no constitutional provision 
Nevertheless, where official certificates are given 
the force of pnma facie evidence, the owner of the 
commodity weighed should be given an opportunity 
to refute by showing weights thereof made by him 
before or after it was sent to, or put in, a public 
warehouse, and, although a statute relating to 
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public weighers provides for the reweighing of any 
commodity when doubt or differences arise as to 
the correctness of the weight as shown by the 
weigher's certificate, the remedy so provided for 
correcting the error in weight is not the exclusive 
remedy when the party seeking a correction had no 
reason to doubt the correctness of the certificate in 
time to avail himself of such method, and like other 
instruments, the certificate may be attacked on the 
ground of fraud or mistake 9^ 

§ 7. - Penalties and Criminal Liabilities 

for Violation of Statutes 

Persons not public weighers, as well as public weigh¬ 
ers, may be subject to penalties or criminally liable for 
violation of statutes providing for public weighers. 

It has been said that although individuals are not 
prohibited by statute from weighing commodities 
for hire, if one not appointed a public weigher as¬ 
sumes to act officially he is intruding in the office, 
and renders himself liable to the penalty prescribed 
for doing so,®2 and, under the statutes so providing, 
a dealer, speculator, agent, or employee of any firm 
or corporation engaged m the sale or purchase of 
any commodity named in the statutes who weighs 
such commodity for the public and charges a fee 
therefor is liable to the public weigher or his deputy 
for a penalty93 recoverable in a civil action in any 
court of competent jurisdiction 94 

In an action by a public weigher to collect the 
penalty provided for by the statutes, however, it is 
necessary to allege and prove that the person en¬ 
gaged in weighing held himself out as the official 
public weigher or official deputy, 9^ and that he was 
a dealer or speculator, agent, or employee of a firm 
or corporation engaged in the sale or purchase of 
the commodities enumerated in the statutes 96 If 
the evidence fails to establish the foregoing facts, 
it is insufficient to sustain a verdict for plaintiff 97 


73. U S —Merchants’ Exchang-e of 
St Louis V State of Missouri, 39 
set 114, 248 US. S65, 63 L Ed 
300 

80 Tex—Paschal v Inman, 157 S 
W 1158, 106 Tex 128 

81. N J —Hoffman v. Jersey City, 34 
NJLaw 172 

82. Tex—Paschal v Inman, 157 SW 
1158, 106 Tex 128 

83. Tex—Paschal v Inman, supra 

84. Mo —State v Merchants’ Ex- 

changr« of St Louis, 190 SW 903, 
269 Mo 346, Ann Cas 1917B 871, 
affirmed 39 S Ct 114, 248 US 365, 
63 L Ed 300 I 

68 C J p 159 note 83 

85. Minn.—^Vega S S Co v Consol- 


[ idated Elevator Co., 77 NW 973, 75 

I Minn 308, 74 Am S R 484, 43 L R 
A 843 

68 C J p 160 note 85 

8 G* Minn—^Vega S S Co v Consoli¬ 
dated Elevator Co, supra 

87. Mo—State v. Goffee, 91 SW 
486, 192 Mo 670 

88 . Minn—^Vega S S Co v Consoli¬ 
dated Elevator Co, 77 ISTW 973, 75 
Mmn 308, 74 Am S R 484, 43 LR 
A 843 

83. Mo—State V Goffee, 91 S W 486, 
192 Mo 670 

90. Mo —State v Merchants* Ex¬ 
change of St Louis, 190 SW 903, 
269 Mo 346, Ann Cas 1917E 87L 
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31. Cal —Johnson v. Kvale, 271 P 
379. 94 CalApp 424 
92 N" J —Hoffman v Jersey City, 34 
NJLaw 172 

93. Okl —Interstate Compress Co v 
Colley, 211 P 413, 88 Okl 42— 
Snyder Co-Op Ass’n v Brown, 172 
P 789, 70 Okl 13 

94. Okl —Snyder Co-Op Ass’n v. 
Brown, supra 

95. Okl —Interstate Compress Co v. 
Colley, 211 P 413, 88 Okl 42 

96. Okl—^Interstate Compress Co v. 
Colley, supra 

97. Okl—Interstate Compress Co, v, 
Colley, supra 

68 C J p 161 note L 
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Under a statute providing that any duly elected 
cotton weigher shall receive certain fees for his 
services, and that any person other than the elected 
cotton weigher who shall weigh any cotton market¬ 
ed in the town where the cotton weigher keeps his 
scales shall be guilty of a misdemeanor, an indict¬ 
ment alleging that a designated person was a duly 
elected, qualified, and acting cotton weigher for the 
county, and having his scales in the town for weigh¬ 
ing cotton and that defendant knowing these facts 
unlawfully did weigh cotton sold in the town, suffi¬ 
ciently states an offense ^8 It is not necessary to 
allege further that the public cotton weigher had 
prepared a convenient place, easy of access to the 
public, for the performance of his duties, and that 
he had provided a pair of scales which had been 
tested as required by law.99 

Public weighers. A statute providing that public 
weighers shall give slips either in writing or print¬ 
ing to every purchaser of coal when not in bags 
or packages showing the gross, tare, and net weight 
of the coal when delivered, and making a violation 
thereof a misdemeanor, a noncompliance with the 
statutory requirement by the weigher makes him 
punishable for a misdemeanor ^ Under some stat¬ 
utes the weighmaster is guilty of a violation if he 
fails to weigh separately the coal in each compart¬ 
ment of a truck having several compartments ^ 
Where the statute makes it unlawful for a weigh¬ 
master to issue a false or incorrect weight certificate, 
incorrectness connotes more than inaccuracy in what 
is stated and includes incompleteness as well,8 but a 
conviction for violating the provision cannot be sus¬ 
tained where there is no evidence as to the form of 
the onginal certificate, but only as to the form of a 
triplicate copy kept by the weighmaster.^ Further¬ 
more, a weighmaster will not be found guilty of 
violating the provision because he increased the tare 
weight to make an allowance for the accumulation 
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of snow and moisture where there was no attempt 
to dispute the facts or show the possibility of fraud 
in the practice ^ General rules as to the evidence 
apply m proceedings against licensed weighmasters 
for fraudulently weighing and issuing a delivery 
ticket for more than the actual weight. 6 

§ 8. Use of Unauthorized or Unsealed 
Weights or Measures 

Statutes providing penalties for the use of other 
than standard weights and measures or weights and 
measures not stamped or sealed are enacted to prevent 
fraud or imposition; and such statutes, being penal, are 
not to be extended beyond their terms. 

To prevent fraud or imposition statutes have been 
enacted providing penalties for the use of other 
than standard weights and measures'^ or weights and 
measures not stamped or sealed ^ Such statutes are 
penal and are not to be extended beyond their 
terms ® By some statutes these penalties are con¬ 
fined to the use of weights and measures after the 
sealer has demanded to test them and has been re¬ 
fused,^® or when they are found to be incorrect 
and stamped "condemned by others, the penal¬ 
ties imposed are held to be enforceable, although the 
local authorities failed to give the notice prescribed 
by statute of the tame when the standards were ob¬ 
tained by them 12 Ordinarily, statutes requiring in¬ 
spection, or sealing, or stamping of weights and 
measures apply only to those persons who use them 
in making sales of, or in buying, commodities,^^ 
and they do not apply to persons or corporations who 
keep them for their individual and private use,^^ 
or to the maker, vendor, or proprietor of weights and 
measures kept in stock for sale 

Selling or ex'posmg for sale; what constitutes. 
Where a customer of defendant picked up a box of 
berries and handed the cashier the price thereof and 
took away the box, the transaction is a sale within 
a statute making it an offense to use a measure not 


98. Ark—Petty v State, 143 SW 
1067. 102 Ark 170 

99. Ark—^Petty v State, supra 

1. Me—MacHatton v. Dufresne, 116 
A. 449, 121 Me. 221. 

2. Pa —Commonwealth ex rel v Dy- 
shel, 42 PaDist & Co 331, 

3. Pa —Commonwealth ex rel, v Dy- 
shel, supra 

4. Pa —Commonwealth ex rel v. Dy- 
shel, supra. 

5. Pa —Commonwealth ex rel. v Dy- 
shel, supra 

6. Evidence held sufficient 

(1) To sustain conviction of weigh¬ 
master for issuance of incorrect 
weight certidcate. 


Pa —Commonwealth ex rel. v Dy- 
shel, supra 

(2) To show beyond reasonable 
doubt that weighmaster had guilty 
knowledge that load weighed less 
than amount stated in ticket 
N T —People, on Complaint of Weis- 
ent. V Mishkin. II NTS 2d 77, 170 
Misc 889, affirmed People v Mish¬ 
kin, 24 NE2d 22, 281 NY 765 

7. La—State v Cognevich, 60 So 
439. 124 La 414 

68 C J p 161 note 6 

Standard containers see supra § 6 e 

8. NT—^De Hoff v Aspegren. 166 N 
TS 1019 

68 C J p 161 note 7, 

9. Ga—Southwestern R. Co v. Co¬ 
hen. 49 Ga 627 


10. Mass —Eaton v. Kegan, 114 
Mass 433 

68 C J p 161 note 9 

11 . Mass—Eaton v Kegan, supra— 
Ritchie V Boynton, 114 Mass 431 

12. Ga—^Pinch v Barclay, 13 S E 
666 , 87 Ga 393 

68 C J p 161 note 12. 

13. Minn —^Northwestern Elevator 
Co V Great Northern R Co, 141 
NW 298, 121 Minn 321 

68 C J p 161 note 13 

14. Minn —Northwestern Elevator 
Co V Great Northern R Co, su¬ 
pra 

68 C J p 162 note 14 

15. Pa—Stolle V, Gabel, 14 Phila, 

I 616 

I 68 C J p 162 note 15« 
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§§ 8-9 WEIGHTS & MEASURES 

in conformity with the statutory requirements,and 
keeping turnips in boxes used as measures is an ex¬ 
posing for sale by measure within the meaning of 
a provision making it unlawful *'to expose for sale” 
by measure not sealed 

Weights on unsealed scales as evidence While, 
as shown in Contracts § 206, sales which contravene 
statutes which require weights and measures to be 
inspected and sealed by the proper officers are 
void, the fact that the scales on which a shipper 
weighed gram for shipment to himself were not 
tested or sealed as provided by statute does not pre¬ 
vent the use of the weights in evidence on an issue 
between the shipper and carrier as to the quantity 
shipped, since one may use his own unsealed scales, 
for purposes of his own, without offending statutes 
of the character under consideration 

Confiscation of unauthorised measures A state 
may enact and enforce legislation authorizing the 
confiscation of measures not in conformity with the 
standards prescribed 

Indictment and information In a prosecution for 
violation of a statute providing that the state super¬ 
intendent of weights and measures shall establish 
tolerances and specifications for commercial weigh¬ 
ing and establish a net weight of any commodity and 
prescribe such tolerances therefor as he may in his 
best judgment deem necessary for the protection of 
the public, and that any person violating such 
standards or tolerances shall be guilty of a misde¬ 
meanor the information must allege that tolerances 
or specifications concerning the commodity sold by 
defendant had been established by the superintendent 
of weights and measures at the time the unlawful 
act was charged to have been committed 

§ 9. Use of False Weights or Measures 
a In general 

b Elements and requisites of offense 
c. Indictment or complaint, variance be¬ 
tween allegations and proof 


d. Evidence 
e Trial and judgment 

a. In General 

Selling by false weights and measures was an offense 
at common law, and the use of false weights and meas¬ 
ures may be made an offense under statutes, and in 
the latter case, the common-law offense is merged in the 
statutory act, and the punishment prescribed by the 
statute is the only one that can be inflicted. 

Selling by false weights and measures was, at 
common law, an indictable offense ,21 because it 
was one which affected the public,22 and amounted 
to a deception against which common care and 
prudence are not sufficient to guard.23 The use of 
false weights and measures may also be an offense 
under statutes,24 the purpose of which is to require 
the use of weights and measures which themselves 
correctly express their value so that recourse need 
be had only to such weights and measures in order 
to determine the correct quantity weighed or meas¬ 
ured,25 and to enforce honest dealing by punishing 
frauds 26 Where the use of false weights and 
measures is prohibited and made punishable by stat¬ 
ute, the common-law offense is merged in the stat¬ 
utory act,27 and the punishment prescribed by the 
statute IS the only one that can be inflicted 28 Mere¬ 
ly saying m a statute, however, that a bottle which 
does not comply with statutory requirements as to 
markings and capacity is a false measure cannot 
make it so, nor can declaring that one using such 
a bottle that is in fact a correct measure is guilty 
of using a false measure make one so guilty,28 

A mere private imposition without the use of false 
weights, measures, or tokens, by which one is de¬ 
frauded of his property, is a civil injury, and an 
indictment cannot be supported at common law as 
for a public offense 20 

Defenses It is not a defense to a prosecution for 
using incorrect scales in selling commodities that 
the scales got out of balance because of the pans 
getting mixed up after being cleaned.^^- 


le. Wis —Peeters v. State, 142 N TV 
181, 154 Wis 111 


22 . DC —^District of Columbia v 
Gant, supra 


17 Ohio —Gates v City* of Cleve¬ 
land, 11 Ohio NP,]SrS, 545 

68 C.J p 162 note 17 

18. Minn —Northwestern Elevator 

Co V Great Northern R Co, 141 
NW 298, 121 Mmn 321 

68 CJ p 162 note 20 

19. Ohio—^Epping-er v City of Cin¬ 
cinnati, 16 Ohio NP,NS, 267 

20. Tex—Oarson v State, 232 S TV 
807, 89 TexCr 656 

21 . DC—^District of Columbia v 

Gant, 28 App D C 185 1 

68 0 J. p 162 note 23 | 


28. D C —District of Columbia v 
Gant, supra. 

24. Philippine —United States v 

Vicente, 35 Philippine 623 

68 C J p 162 note 26 

25. TVis —City of Milwaukee v 
Locher & Schefnn Co, 169 NTV 
816, 164 Wis 167 

26 NT—^People v. Visconti, 136 N 
E 330, 234 NT 166 

27. NT—People v. Fish, Sheld 537, 
4 Park Cr 206 

68 C J p 163 note 29. 


28. Ky—Commonwealth v. Ramsey, 
68 S.W 1098, 24 Kyi. 492 

29. Wis—State ex rel State Dept- 
of Agr V Land 0*Lakes Cream 
Co, 18 NW2d 825, 247 Wis 26 

Standard containers generally see su¬ 
pra § 4 e. 

30 DC —^District of Columbia v. 

Gant, 28 App DC 185 
Mass —Commonwealth v. Warren, 6 
Mass 72 

31. NT—New Tork v. Biffle, 91 N. 
TS 737 

Puerto Rico —Ortiz v, Munoz, 19 
Puerto Rico 809* 
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b. Elements and Requisites of Offense 

At common law and under some statutes a fraudu¬ 
lent intent is necessary to constitute the offense of using 
false weights and measures, and, depending on the lan¬ 
guage of the statute, other matters may or may not be 
necessary elements. 

To constitute the offense of using false weights 
or measures at common law a fraudulent intent was 

necessary, 32 and it is also an element of the stat¬ 
utory offense where the statute, in describing the 
act made punishable, uses the words, '‘with intent 

to defraud,'*33 Qr ''with knowledge, "34 or "knowing¬ 
ly ^^35 On the other hand, it has been held that, 
where the statute creating the offense does not con¬ 
tain these words or words of like import, fraudu¬ 
lent intent is not an element of the offense,33 but 
there is authority to the contrary 37 

Fraud or injury Where the statute penalizes 
one who injures or defrauds another by knowingly 
using false weights or measures, a person does not 
commit the offense unless he injures or defrauds an¬ 
other by the corrupt act,3 8 and a person does not 
injure or defraud another unless that other suffers 
a detriment 39 Detriment may, however, be suf¬ 
fered through acceptance of the commodity with a 
promise, express or implied, to pay for such com¬ 
modity as well as by immediate payment on de¬ 
livery 40 

Giving of short weight. Where it is provided that 
any person who in weighing uses any scale or bal¬ 
ance which shall be out of order or incorrect it is 
not necessary to constitute the offense that short 
weights were in fact given, it being sufficient for 
a conviction that the scales were incorrect 4i 

Number of acts necessary Under a statute pro¬ 
hibiting all uses of false weights and measures, 
proof of a single instance of such use is sufficient to 


warrant a conviction 42 It is not necessary to es¬ 
tablish customary delinquency before the penalty 
provided by the statute can attach 43 

Benefit to defendant It is not essential to a con¬ 
viction that any benefit should have resulted to de¬ 
fendant from the act charged.44 

c. Indictment or Complaint; Vanance between 
Allegations and Proof 

An indictment op complaint for the use of false 
weights and measures must charge every material in¬ 
gredient of the offense, and a material variance between 
the pleadings and proof is fatal to a conviction. 

An indictment or complaint for the use of false 
weights and measures must charge every material 
ingredient of the offense 45 It must be alleged that 
defendant used false weights43 or measures 47 Al¬ 
though knowledge and intent need not be alleged 
where it is not a necessary element of the state*s 
case, 48 where knowledge and intent is an element of 
the offense, it must be alleged that defendant knew 
that the weights were false, 49 and it must be alleged 
that the use of the false measure was with "intent 
to defraud" where the statute uses these words as 
descriptive of the act made punishable ^9 if the 
offense is made a felony by statute, it must be al¬ 
leged that it was feloniously committed ,^1 and the 
names of the persons to whom the sales were made 
must be given, it not being sufficient to charge a 
sale to "divers persons."^^ When the offense is 
defined by the statute, it is usually sufficient to 
charge its commission in the language of the stat¬ 
ute 33 

Variance between pleadings and proof, A mate¬ 
rial variance between the pleadings and proof in 
prosecutions under these statutes is fatal to a con¬ 
viction 34 


32. Ind—Blanchard v. State, 29 NE 
783, 3 Ind App 395 

68 C J p 163 note 33 

33. Tenn—Ruffg v State, 210 S W 
630, 141 Tenn 362 

34 NT—People v Visconti, 136 N. 
B 330, 234 NY 165. 

35- Ind—Blanchard v State, 29 N 
B 783, 3 Ind App 395 

36 Ohio —State v Weisberg*, 65 N 
E 2d 870, 74 Ohio App 91 

68 C J p 163 note 37 

37i Ky—Commonwealth v Ramsey, 
68 SW 1098, 24 Ky L 492. 

68 C J p 163 note 38, 

38. NT—^People v Berman, 16 NB 
2d 384, 278 NT 408 

89. NT—^People v, Berman, supra. 

40. NY,—^People v. Berman, supra. 

41. NT —City of New York v Inter¬ 
national Provision Co, 129 NT 
S 212, 144 App Dlv. 290. 


42. Wis —City of Milwaukee v 
Locher & Schefnn Co, 159 N *W 
815, 164 Wis 167 

43. Wis —City of Milwaukee v 
Locher & Schefnn Co, supra. 

44. Puerto Rico —People v Marauez 
Bros , 29 Puerto Rico 671 

45- Iowa,—State v Jamison, 81 N 
W 594, 110 Iowa 837. 

68 C J p 164 note 45 
CoxnplaiiLt held sufflcleiLt although 
not stating the amount of tolerance, 
where it alleged that the shortage in 
the weight used was above the larg¬ 
est tolerance established for weights 
of the same kind as the weight re¬ 
ferred to in the complamt 
Puerto Rico—^People v Pagan, 36 
Puerto Rico 463 

46. Iowa—State v Jamison, 81 N. 

W 594. 110 Iowa 337. 

68 C.J p 164 note 46. 
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47. Wis—State ex rel State Dept 
of Agr V Land O'Lakes Ice Cream 
Co, 18 NW 2d 325, 247 Wis 26 

48. Ohio—State v Weisberg, 55 N. 
E 2d 870, 74 Ohio App 91 

49. Ky—Commonwealth v. Ramsey, 
68 SW 1098, 24 Ky L 492—O'Ban- 
non V Commonwealth, 15 Ky L 
654 

50. Tenn —Rugg v State, 210 S W. 
630, 141 Tenn 362 

68 C J p 164 note 48 

51. NT—People v. Fish, Sheld 637, 
4 ParkCr 206. 

52. N T —^People v Fish, supra. 

Tenn—State v Woodson, 6 Humphr. 

55. 

63, NC—State v. Perry, 50 N.C 252. 

I 54- N C —State v Nixon, 50 N C 257. 
68 C J p 164 note 54. 
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d. Evidence 

In prosecutions for using false weights and measures, 
relevant, material, and competent evidence is admissible, 
and the general rules relating to the weight and sufficiency 
of the evidence in criminal cases apply. 

In a prosecution for using false weights a com¬ 
parison with the official standard is not indispensable 
for the purpose of determining whether the weight 
IS correct, although such a test would be conclu¬ 
sive,^5 but the falsity of the weight may be estab¬ 
lished by the persons who have compared it with 
a standard known to be correct For the purpose 
of showing guilty knowledge, evidence that the 
scales in question were inaccurate on previous oc¬ 
casions IS admissible,and for this purpose it is also 
competent to prove that, at or about the time al¬ 
leged in the complaint, defendant used, and caused to 
be used, in the weighing of stock and grain a loaded 
weight, heavier than correct weights kept by him 58 

Rules governing the weight and sufficiency of 
evidence m criminal prosecutions generally apply 
in prosecutions based on statutes of the character 
under consideration 59 To justify a conviction of 
using a false measure, there must be proof that the 
receptacle used was m fact a false measure 

e. Trial and Judgment 

In a prosecution for using false weights, whether the 
weight IS false is a question of fact, and the case should 
be submitted to the Jury under proper instructions A 
judgment imposing a fine m excess of that permitted by 
the statute will be modified. 

In a prosecution for using false weights, whether 
the weight is false is a question of fact^i The case 
should be submitted to the jury under proper in¬ 
structions of the court ,52 and where the falsity of 
the weight IS admitted, an instruction assuming its 
falsity IS not prejudicial 58 A judgment imposing 
a fine in excess of that permitted by the statute 
will be modified to comply with the statute 5^ 
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§ 10. Having in Possession False Weights 
or Measures 

Statutes may make it a penal offense merely to have 
false weights or measures in one’s possession, or author¬ 
ize the forfeiture or confiscation thereof, and if fraudu¬ 
lent intent is an element of the offense, an indictment 
for the offense must allege that the act was done know¬ 
ingly and willfully. 

Statutes may make it a penal offense merely to 
have false weights or measures in one’s posses¬ 
sion, 55 or authorize the forfeiture or confiscation 
thereof 58 If fraudulent intent is an element of the 
offense of keeping a false weight for the purpose 
of buying or selling therewith, an indictment for 
the offense must allege tliat the act was done know¬ 
ingly and willfully 5*7 

§ 11. Fraudulent Alteration of Weights or 
Measures 

In a prosecution for fraudulently altering a weight or 
measure after it is officially sealed, the burden is on the 
prosecution to show that such alteration was made after 
the weight or measure was inspected and sealed. 

In a prosecution under a statute making it an of¬ 
fense for any person, with a fraudulent intent, to 
alter any weight or measure after it is officially 
sealed, the burden is on the prosecution to show that 
such alteration was made after the weight or meas¬ 
ure was inspected and seale(l58 It is not a question 
of what might have been done by defendant, but 
what he actually did 59 

§ 12. Selling or Offering to Sell Less than 
Quantity Represented 

a In general 
b Elements of offense 
c Indictment, information, or complaint 
d. Evidence 

a. In G’eneral 

Under some statutes which are constitutional and 


55, Iowa—State v. FroUck, 64 NW 
264, 95 Iowa 424 

se. Iowa—State v Frolick, supra. 

57. Iowa—State V Jamison, 81 WW 
694, 110 Iowa 337 

58 Neb—State v Kellner, 35 N.W 
891, 22 Neb 668 

59. Svidence held srofflcleiit to sus¬ 
tain a conviction 

N T —People v Pisher-Beer Co , 46 
NTS 2d 40, 267 App Div 838 
68 CJ p 164 note 62 [aj 
Evidence held insufficient 
(1) To sustain a conviction 
Tex—Sacks v State, 204 SW 430, 
33 Tex Cr 660 
68 C J p 164 note 62 [b]. 


(2) To establish that defendant 
was gruilty of lack of ordinary care 
Tex—Smith v State, 121 S W 2d 347, 
135 TexCr 488 

60, Wis—State ex rel State Dept 
of Agr V Land O’Lakes Ice Cream 
Co, 18 NW2d 325, 247 Wis 26 

61. Iowa—State v Frolick, 64 NW 
264, 96 Iowa 424 

68 . Tex—Smith v State, 121 SW2d 
347, 135 Tex Cr 488. 

Be^uested mstraction held properly 
refnsed 

Requested charg-e that intent was a 
necessary ingrredient and that jury 
must acquit unless they found that 
defendant had such intent 
Tex—Smith v State, supra. 
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63 Iowa—State v Frolick, 64 NW 
264, 95 Iowa 424 

64. NT —^People v Fisher-Beer Co , 
46 NTS 2d 40, 267 App Div 838 

65. Ky—Commonwealth v Ramsey, 
68 SW. 1098, 24 KyL 492 

66 . Ohio—^Williams v Sandies, 112 
NE 206, 93 Ohio St 92, Ann Cas 
1918D 164, error dismissed 38 S Ct 
222, 245 US 680, 62 L Ed 544 

68 C J p 164 note 67 

67. Kv—Commonwealth v Ramsey, 
68 SW 1098, 24 KyL 492 

68 . Philippine—^United States v. Co 
Chicuyco, 22 Philippine 336. 

69. Philippine—^United States v Co 
Chicuyco, supra. 
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which, being penal, must be strictly construed, it Is an 
offense to sell or offer for sale designated articles or com¬ 
modities in quantity less than represented. 

Under some statutes it is an offense to sell or 
offer for sale designated articles or commodities in 
quantity less than represented ^0 Such statutes are 
constitutional They are obviously broader in 
their scope than those which make selling, or offer¬ 
ing, or attempting to sell by the use of false weights 
and measures an offense, and cover any case where 
an actual misrepresentation is made, whether or not 
accomplished by direct and immediate use of false 
weights or measures They are not intended solely 
for the punishment of violators thereof,73 but are 
also intended to protect the public from short 
weights and measures 74 Being penal, they are sub¬ 
ject to the rule of strict construction,75 but they need 
not be given their narrowest meaning if the plain 
intention of the legislature is otherwise.76 

Attempt to sell less than the quantity represent¬ 
ed is an “offer to sell” within the meaning of the 
statutes 77 

Persons liable. Under a statute providing that 
whoever, himself, or by a servant or agent, is guilty 
of giving false or insufficient weight or measure 
shall be punishable, evidence of giving short weight 
by defendant's servant in his absence warrants a 
conviction of defendant 78 The act may apply to 
wholesalers as well as retailers,79 but a wholesaler 
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of a product m lots made up of pound packages 
would be guilty of violating the statute only where 
he delivers a less amount or weight of the product 
than that which the purchaser purchased and which 
the wholesaler purported to deliver, regardless of 
the weight of the product in each package or false 
labeling of any package as to the weight of the 
product therein contained,80 even though such false 
labeling might lead to a future violation of the law 
by a retailer 31 A statute applicable to any person 
who by himself, or by his servant or agent of an¬ 
other person shall do the forbidden act authorizes 
the prosecution of the agent as well as the person 
for whom he was working, and includes all persons 
who may have had any connection with the forbid¬ 
den act,32 and the mere fact that the agent may 
have been required by his principal to perform the 
act does not prevent his being liable.33 

Defenses, It is not a defense to a prosecution for 
selling or offering for sale a commodity weighing 
less than the amount marked on its label that the 
shortage was caused by lapse of time or other cir¬ 
cumstances, as It must be presumed that all of this 
was taken into consideration m determining the 
standard weight after allowing for shrinkage.34 

b. Elements of Offense 

Under some statutes, but not under others, knowledge 
or intent is an element of the offense of selling or offer¬ 
ing to sell less than the quantity represented, and some 


VO. T>C —Great Atlajitic & Pacific 
Tea Co v District of Columbia, 89 
F 2d 502, 67 App DC 30, certiorari 
denied 57 S Ct 794, 301 US 691, 81 
LEd 1347 
68 C J p 165 note 78 
Invoice not mentionuL^ gross weight 
or net weight 

Where rope was customarily sold 
by groes weight and manufacturer*« 
invoices and price lists all referred 
to gross weight, but defendant’s in¬ 
voice for about one hundred fifty-one 
pounds of rope actually delivered by 
defendant did not mention either 
gross weight or net weight, but rep¬ 
resented that one hundred fifty-four 
pounds were delivered, defendant ^^as 
guilty of violation of statute penaliz¬ 
ing delivery of less of a commodity 
than the quantity actually represent¬ 
ed by seller, notwithstanding contain¬ 
er in which rope was sold was mark¬ 
ed “154 lbs gross—3 lbs tare" and 
bore tag reciting “gross weight, 154 
lbs ’* and notwithstanding lack of in¬ 
tent to deceive or defraud 
NT—People, on Complaint of Gold¬ 
smith, V Masback Hardware Co, 
22 NTS 2d 987, 175 Misc 177 

71. Cal —^Bx parte Marley, 176 P 2d 
832, 29 Cal 2d 525 
68 C J, p 166 note 78 [b]. 


72. Minn —State v Armour & Co , 
136 N W. 565. 118 Minn 128 

73. Ala—Smith v. State, 136 So 270, 
233 Ala 346 

74- D C —Great Atlantic & Pacific 
Tea Co v District of Columbia, 89 
F 2d 502, 67 App D C 30, certiorari 
denied 57 S Ct 794, 301 US 691, 81 
LEd 1347 

68 C J p 165 note 81. 

To msuxe honest, accurate, and fair 
dealing to the general public 

N T —People, on Complaint of Gold¬ 
smith, V Masback Hardware Co, 
22 NTS 2d 987, 176 Misc 177 

75- Pa—Commonwealth ex rel. Bu¬ 
reau of Weights & Measures v C 
G Heyd & Co, 41 A 2d 63, 156 Pa. 
Super 428, reversed on other 
grounds 42 A 2d 621, 352 Pa 194 

76. Pa —Commonwealth ex rel Bu¬ 
reau of Weights & Measures v. C 
G Heyd & Co , supra 

77. Minn—State v I A Grant Co, 
197 NW 738, 158 Minn 334 

78. Cal —Corpus Otins quoted in 
Ex parte Marley, 175 P 2d 832, 836, 
29 Cal 2d 625 

Mass—Commonwealth v Sacks, 100 
NE 1019, 214 Mass 72, 43 LRA, 
NS, 1, AnnCasl914B 1076. 
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79. Pa—Commonwealth ex rel Bu¬ 
reau of Weights & Measures v C 
G Heyd & Co, 42 A2d 621, 352 Pa 
194 

Statutes held not In pari materia 
A wholesaler marketing butter un¬ 
der its own label which falsely cer¬ 
tified the weight of the package to be 
a full pound was sub 3 ect to the pen¬ 
alties imposed by the Short Weights 
Act as against contention that such 
act was not applicable to wholesalers 
because they are exempted from op¬ 
eration of the Commodities Act which 
was passed on the same day as the 
Short Weights Act and that the two 
acts are in pan materia 
Pa—Commonwealth ex rel Bureau of 
Weights & Measures v. C. G Heyd 
Co, supra 

80. Pa—Commonwealth ex rel Bu¬ 
reau of Weights & Measures v C 
G Heyd & Co, supra 

81- Pa—Commonwealth ex rel Bu¬ 
reau of Weights & Measures v. C. 
G Heyd & Co , supra- 

82. Tex—Culpepper v State, 172 S 
W2d 697, 146 Tex Cr 188 

83, Tex—Culpepper v State, supra. 

84b Puerto Rico—People v. Diaz, 26 
Puerto Rico 246. 
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Other matters may or may not, depending on the wording 
of the statute, be necessary elements, but generally 
shortage of weight and misrepresentation of quantity are 
necessary elements. 

It IS within the power of the legislature to make 
acts of the character under consideration an offense 
without regard to the intent or knowledge of the 
doer, and, if such legislative intention appears, the 
court must give it effect, although the intent of the 
doer may be innocent Thus, where qualifying 
words such as knowingly, intentionally, or fraudu¬ 
lently are omitted from provisions creating the of¬ 
fense it is held that guilty knowledge and intent are 
not elements of the offense,®® the view being taken 
that the acts denounced are mala prohibita, of which 
neither specific intent, fraud, or deception is an ele¬ 
ment,®'^ and that deceit through carelessness is just 
as much prohibited as that which is due to clear 
intent ®® These statutes make the seller the guar¬ 
antor of the weight and quantity of the commodity 
sold without regard to his intent or knowledge ®^ 
The phraseology of some legislation creating the of¬ 
fense IS such, however, that knowledge and wrong¬ 
ful intent is an indispensable element of the of¬ 
fense,as where, m defining the offense, the stat¬ 
ute uses the word “knowingly’’®^ or ‘fraudulent¬ 
ly 

It has been held that, in order to convict one de¬ 
livering less of a commodity sold than represented, 
it must appear that delivery was intended to be in 
execution of the sale to the person to whom delivery 
is attempted, and when it appears that a sale to one 
person is attempted to be completed by the delivery 
of another person’s order resulting from an honest 
mistake, the statutes do not apply 

Shortage of weight is a necessary element of the 
offense 


Misreprescntatwn of quantity is the thing pe¬ 
nalized by the statute,®^ and where it is agreed be¬ 
tween the seller and the buyer, whether by express 
agreement or by mutual, although unexpressed, un¬ 
derstanding, that an offer of sale includes in the 
weight indicated the weight of the wrappings of the 
commodity sold, and such commodity so sold to¬ 
gether with Its wrappings conforms m weight to 
the terms of the sale, the penalty of the statute does 
not attach ®® 

Injury Under a provision making it unlawful 
for a seller of goods to injure or defraud another 
by knowingly delivering less than the quantity he 
represents, a person does not commit the offense 
unless he injures or defrauds another by the cor¬ 
rupt act,®"^ and a person does not injure or defraud 
another unless that other suffers a detriment ®® 
Accordingly, a transaction which did not result m 
a consummated sale has been held not punishable 
under such a provision ®® Detriment may, however, 
be suffered through acceptance of the commodity 
with a promise, express or implied, to pay for such 
commodity as well as by immediate pa 3 anent on 
delivery ^ On the other hand, it has been held that a 
consummated sale is not essential to establish a vio¬ 
lation of a provision making it an offense “to prac¬ 
tice deceit or fraud” m the sale of any commodity in 
quantities of less weight or measure than that repre¬ 
sented by the seller 2 

Under a statute providing that one having charge 
of scales for the purpose of weighing or measuring 
property who knowingly represents any false 
weights or measures whereby any person may be 
defrauded or injured shall be punishable, the false 
report of a weight which may result in an injury 
is a completed offense even though injury does not 


85. DC —Great Atlantic & Pacific 
Tea Co v District of Columbia. 89 
F2d 502, 67 App D C 30, certiorari 
denied 57 S Ct 794, 301 US 691, 
81 LEd 1347 

68 C J p 166 note 86 

86. Cal —Corpus Juris quoted In Ex 
parte Marley, 175 P 2d 832, 835. 29 
Cal 2d 625 

D C —Great Atlantic & Pacific Tea 
Co V District of Columbia, 89 P 
2d 602, 67 App D C 30, certiorari 
denied 57 S Ct 794, 301 US 691, 81 
LEd 1347 
68 C J p 166 note 83 
Actual fraud or deceit not essential 
N T —People, on Complaint of Gold¬ 
smith, V. Masback Hardware Co, 
22 NTS 2d 987, 175 Misc 177 

87. Minn—State v Armour & Co, 
136 NW 565, 118 Minn 128 
f^uerto Rico—^People v. Escnbat, 26 
Puerto Rico 207. 


88. Minn —State v I. A Grant Co , 
197 NW 738, 158 Mmn 334 

68 G J p 166 note 90 

89. Ala—Smith V State, 136 So 270, 
223 Ala 346 

Cal —Ckirpus Juris quoted in Ex parte 
Marley, 176 P2d 832, 836, 29 Cal 2d 

I 626 

90. Ala—^Woodard v. State, 2 So 2d 
330, SO Ala App 144, followed in 3 
So 2d 630, first case, 30 Ala App 
223, certiorari denied 3 So 2d 530, 
second case, 241 Ala 657, certiorari 
denied 3 So 2d 630, third case, 241 
Ala 556 

68 C J p 166 note 87. 

91. Ala—^Woodward v State, supra 

N T —People v J T Reynolds Corp , 

33 HYSSd 314, 178 Misc 138, af¬ 
firmed 43 NE2d 830, 289 NT 598 

68 C J p 166 note 87 [b], 
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92. Philippine—U S v Madrigal, 27 
Philippine 347 

68 C J p 166 note 87 [a] 

93. N J —City of Newark v East 
Side Coal Co, 73 A 484, 77 N J 
Law 732 

94. Puerto Rico—^People ▼. Hernan¬ 
dez, 28 Puerto Rico 39 

95. Minn —State v Armour & Co, 
136 NW 565, 118 Minn 128 

96. Minn —‘State v Armour & Co, 
supra 

68 C J p 166 note 95 

97. N T —People V Berman, 16 N B 
2d 384, 278 NT 408 

98. NT—^People v Berman, supra 

99. NT—People v. Goldberg, 131 N 
TS 481, 146 AppDiv 950 

1 . NT—^People v Berman, 16 NE 
2d 384, 278 NT 408 

2 . Ill—City of Chicago r. Berry's, 
169 111 App 522. 
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occur,3 and it has been held, under a statute mak¬ 
ing It an oftense for one to sell or offer or expose 
for sale less than the quantity he represents, that 
if there has been a sale or offer or exposure for sale 
for less than actually represented the penalty at¬ 
taches regardless of whether any one has been de¬ 
ceived thereby^ 

Payment for co^nmodtty purchased is not essen¬ 
tial to a conviction where the statute on which the 
prosecution is based omits reference to the question 
of terms of sale or payment 5 

Delivery Under a prosecution for knowingly de¬ 
livering less of a commodity than the quantity 
represented, delivery of an article of merchandise 
by a dealer to a customer is an element of the 
offense,® and a mere offer to deliver less than a 
quantity represented does not constitute a violation 
of a statute penalizing delivery of less than repre¬ 
sented A physical tender of possession by one 
person to another who accepts such possession is 
ordinarily sufficient to constitute a delivery,8 and 
even a conditional delivery may be sufficient to con¬ 
stitute a violation of the statute ^ 

Control of weighing device Under a statute mak¬ 
ing it an offense for any person to sell or offer 
for sale less than the quantity he represents of 
any commodity, or to take or attempt to take more 
than the quantity he represents, *Vhen as the buy¬ 
er or weigher of any commodity, he furnishes the 
weight, measure, or weighing or measuring de¬ 
vice,*' the quoted phrase refers to the seller as well 
as the buyer, and it is essential, to convict the seller 
of the statutory offense, that he be in control of 
the weighing device 

c. Indictment, Information, or Complamt 

An indictment, information, or complaint will ordi¬ 
narily be sufficient if it states the offense in the language 


WEIGHTS & MEASURES § 12 

of the statute; and generally the pleading should allege 
the essential elements of the offense. 

An indictment, information, or complaint based 
on statutes of the character under consideration 
will ordinarily be sufficient if it states the offense 
in the language of the statute If knowledge is 
made an element of the offense by the statute, it 
must be alleged that the sale forming the basis of the 
prosecution was by short weight with defendant’s 
knowledge but where the statute makes the seller 
a guarantor of the quantity sold regardless of the 
intent or knowledge, it is not necessary to allege 
that the act was knowingly done Where a 
malicious mtent is not an element of the offense 
an allegation thereof will be treated as surplusage 
and need not be proved.!^ It has been held that the 
indictment should allege the names of the person 
or persons to whom the sales or offers to sell were 
made and that it is not sufficient to allege that the 
sales were made to “divers persons ”^5 Where such 
control IS an essential element of the offense, an in¬ 
dictment which fails to allege that the weighing de¬ 
vice involved was under the control of defendant is 
insufficient i® A complaint for willfully selling 
bread short in weight does not state an offense if 
the tolerance m weight authorized is not alleged 
therein, since, m the absence of such an allegation, 
the court cannot know whether the bread weighed 
less than the minimum weight allowed, and cannot 
take judicial notice of such allowance,!'^ and where 
the statute limits the offense to a sale within a 
stated time after baking, the complaint must allege 
that the sale was made within that time ^8 

Issues, proof, and variance One who is indicted 
under these statutes cannot be convicted of another 
and distinct offense denounced by another statute,^^ 
and if the evidence does not establish the commis¬ 
sion of the offense charged, defendant should be 


3. Ind—Liipschitz v State, 96 NE 
946, 946, 176 Ind 673 

68 CJ p 166 note 98 

4. Minn—State v Armour & Co , 136 
NW 566, 118 Minn 128 

6 . NY—People v Visconti, 136 NE 
330, 234 NY 166 

6 . NY —People v Berman, 16 NE 
2d 384, 278 NY 408 

People V Rotter, 7 NYS2d 270, 
265 AppDiv 803 

7. NY—People v Kaminsky, 280 N 
YS 900, 245 AppDiv 768. 

8 - NY—People v Berman. 16 N.E 
2d 384, 278 NT 408 

9. NT—^People v Berman, supra 
People v. Rotter, 7 N.T.S2d 270, 
265 App Div 803 

94 C.J.S.—36 


10 Tex—Culpepper v State, 172 S 
W2d 697, 146 TexCr 188 

11 . Ind—^Lipschitz v State, 96 NE 
945, 176 Ind 673 

68 C J p 167 note 4 
Complamt held sufflcieut for selling 

less than guantity represented 

Ala—Smith V State, 136 So 270, 223 
Ala 346 

N T —^People, on Complaint of Weis- 
ent, V Mishkin, 11 NTS 2d 77, 170 
Misc 889, affirmed People v Mish¬ 
kin, 24 NB2d 22, 281 NY 765 

12 . Ala —^Woodard v State, 2 So 2d 
330, 30 Ala App 144, followed in 3 
So 2d 530, first case, 30 Ala App 
223, certiorari denied 3 So 2d 530, 
second case, 241 Ala 557, certiorari 
denied 3 So 2d 530, third case, 241 
Ala. 556. 


Minn —State v Washed Sand & Grav¬ 
el Co, 162 NW 451, 136 Minn 361, 
LR A1917D 1127 

13. Ala—Smith V State, 136 So 270, 
223 Ala 346 

14. Puerto Rico —^People v. Coldn, 26 
Puerto Rico 272 

16. Tenn—^Rugg v State, 210 SW. 
630, 141 Tenn 362 

16 Tex—Culpepper v State, 172 S 
W 2d 697, 146 Tex Cr 188 

17. Puerto Rico —^People v Mulero, 
32 Puerto Rico 827 

18. Tex—Ford v State, 286 S W. 
1089, 105 TexCr 114. 

19. Puerto Rico —People v Maya- 
guez Sugar Co, 37 Puerto Rico 106 
—^People V Barbosa, 28 Puerto Rico 
48. 
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acquitted ^0 An immaterial variance is not fatal 
to a conviction 21 

d. Evidence 

The burden of proof rests on the state to procure a 
conviction under the short weight statutes Evidence 
tending to show absence of intent to defraud is properly 
■excluded where such intent is not an element of the of¬ 
fense, but any competent evidence is admissible to 
establish the shortage of weight 

The burden of proof rests on the state to procure 
a conviction under the short weight statutes ^2 
Thus, in a prosecution for knowingly delivering less 
of a commodity than that represented, the people 
must prove a delivery by a dealer to a customer of 
an article of merchandise, ^3 but do not have the 
burden of proving that by such delivery accused 
succeeded in mjurying or defrauding 24 Where 
intent to defraud is not an element of the offense 
of selling or exposing for sale less than the quantity 1 
represented, evidence tending to show absence of i 
such intent is properly excluded 25 To establish 
the allegation of shortage in weight, the insufficiency 
of the weight need not be proved by the testimony of 
an official weighmaster or inspector, 2 6 but it may be 
(established by any competent evidence 27 

Weight and sufficiency. Rules governing the 
weight and sufficiency of evidence in criminal pros¬ 
ecutions generally apply in prosecution based on 
statutes of character under consideration 28 
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§13. Falsely Packed Bales of Cotton 

A statute making it a crime falsely to pack a bale 
of cotton prohibits false packing with intent to defraud 
by placing foreign substances in the bale, or doing some¬ 
thing to it so that the reasonable result would be to de¬ 
fraud the person dealing therewith; and an indictment 
or mformatio-n based on the statute should allege the 
particular matter constituting the act or fraud relied on 

A statute making it a crime to “falsely pack a bale 
of cotton” prohibits the false packing of a bale of 
cotton with intent to defraud by placing sand, earth, 
stones, or other foreign substances in the bale of cot¬ 
ton, or in some other way doing something to it so 
that the reasonable result would be to defraud the 
persons dealing therewith 29 An indictment or infor¬ 
mation based on this statute should allege the par¬ 
ticular matter constituting the act or fraud relied on, 
by charging that defendant with intent to defraud 
did falsely pack a bale of cotton by then and there 
placing certain sand, earth, stones, or other foreign 
substance in the bale of cotton so that the reasonable 
result thereof would be to defraud the persons deal¬ 
ing with such bale 20 

§ 14. Packing in Container Substance For¬ 
eign to Contents Thereof 

Under statutes providing for the punishment of any¬ 
one who in bailing or packing in any container any com¬ 
modity sold by weight includes therein any substance 
foreign to the contents thereof, it is no defense in a 
prosecution for packing bags with coal in which noncom¬ 
bustible substances were placed that defendants packed 


flO. Puerto Rico—^People v Barbosa, 
supra 

SI. Held no fartal vananoe between 
allegation that container in which 
defendant purported to sell to named 
person one gallon of ice cream con¬ 
tained less than one gallon, and proof 
that state inspector furnished named 
person with a sum to purchase ice 
cream and that named person in pres¬ 
ence of inspector purchased ice 
cream 

Tex—Gandy v State, 139 S W 2d 275, 
139 TexCr 140 

22. Pa—Commonwealth ex rel Bu¬ 
reau of Weights & Measures v C 
G H3yd & Co, 41 A 2d 63, 156 Pa 
Super 428, reversed on other 
grounds 42 A 2d 621, 352 Pa 194 

23 NY—People v Berman, 16 NB 
2d 384, 278 NY 408 

^ NY —People v Berman, supra 
People V Ring, 3 N Y S 2d 817 
254 App Div 709, affirmed 16 NE 
2d 386, 278 NY 413 

fiS. Minn —State v People's Ice Co , 
144 NW 962, 124 Mmn 307 

Pa—Commonwealth v Cohen, 
157 A 216, 103 Pa Super 496 


27. Kan—State v Molz, 139 P. 376, 
91 Kan 901 
68 C J p 167 note 17. 

23 - Bvidenoe held sufflcient 

(1) To sustain conviction 

Ill—City of Chicago v Ohlsen, 7 N 
E2d 469, 289 Ill App 614 
NY—People v Ring, 16 N B 2d 386 
278 NT 413—^People v Abruzzese, 
16 NE2d 386, 278 NY 411 
People, on Complaint of Weisent 
V Mishkin, 11 NTS 2d 77, 170 
Misc 889, affirmed People v Mish¬ 
kin, 24 NE2d 22, 281 NY 765 
Pa—Commonwealth v. Kuhn, 90 
PittsbLegJ 685 
68 C J p 167 note 19 [a] 

(2) To establish beyond reasonable 
doubt that defendants knowingly de- 
liveied less coaJ than quantity rep¬ 
resented 

N Y —People, on Complaint of Weis¬ 
ent, V Mishkin, 11 NTS 2d 77, 170 
Misc 889, affirmed People v Mish¬ 
kin, 24 NE2d 22, 281 NY 765 

(3) To warrant finding there was 
an implied representation as to 
weight 

D C —Great Atlantic & Pacific Tea 
Co V District of Columbia, 89 F 
2d 502, 67 App DC 30, certiorari 
denied 57 S Ct 794, 301 US 691, 81 
LEd 1347 


Evidence held msufflcient 

(1) To sustain conviction 

NT—People v Berman, 16 NB2d 
384, 278 NT 408 

People V Rotter, 7 NTS 2d 270, 
255 App Div 803—People v Kam¬ 
insky, 280 NTS 900, 246 App Div 
768 

Pa—Commonwealth ex rel Bureau 
of Weights & Measures v C G 
Heyd & Co, 42 A 2d 621, 362 Pa 
194 

Commonwealth v Clodoveo, 47 
Pa Dist & Co 329 
68 C J p 167 note 19 [b] 

(2) To raise Issue as to violation 
being a mistake without intent to 
cheat and defraud 

D C —Great Atlantic & Pacific Tea 
Co V District of Columbia, 89 P 
2d 502, 67 App D C 30, certiorari 
denied 57 S Ct 794, 301 US 691, 
81 LBd 1347 

(3) To show delivery of merchan¬ 
dise 

N T —People v Berman, 3 N Y S 2d 
946, 254 App Div 98. affirmed 16 N. 
E 2d 384, 278 N T 408 

23. Tex—^Ex parte Montgomery, 218 
S W 1042. 86 TexCr 636 

30. Tex—^Bx parte Montgomery, su¬ 
pra. 
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coal m bags and sold it m the same condition that it 
came to them, if they did it to defraud 

Under statutes requiring coal to be sold by weight 
and pioviding that whoever with intent to defraud 
or injure in baling or packing in any container any 
commodity sold by weight includes therein any sub¬ 


stance foreign to the contents thereof shall be 
punished, in a prosecution for packing bags with 
coal in which noncombustible substances were 
placed, the fact that defendants packed coal in bags 
and sold it m the same condition that it came to 
them is not a defense if they did it to defraud 


WEIR, WAER, WEAR, or WER. In one sense the 
woid '^weir^' means a dam;^ a dam across a nver,2 
an obstruction placed in a stream to raise the water, 
divert it into a mill-race or irrigation ditches, or 
form a fish pond.® 

The term may also be used as referring to '^a 
contrivance for the purpose of regulating and meas¬ 
uring the amount of water that should pass from a 
feeder through different flumes.”^ 

The word is also employed to denote a trap or 
device for catching fish, and is defined in this sense 
in Fish § 1. Statutes regulating the taking of fish 
by means of weirs are treated in Fish § 30. 

WELCOME. As a noun, ^'welcome” is defined to 
mean a cordial or kindly greeting to, or reception 
of, a guest or newcomer ^ 

The adjective ^Velcome,’^ in ordinary and com¬ 
mon acceptation, means fiee or willingly pcimitted, 
as to do, to have, or enjoy, anything.® It implies 
cordial and friendly permission or license, the pim- 
lege to use or enjoy the thing involved.*^ 

WELD. As a noun, the state of being welded, also, 
a welded joint.® As a verb, to unite closely or in¬ 
timately , to jom closely ^ 

Welding. The art, practiced immemoiially, of 
uniting two pieces of metal in one piece by heating 
those portions which are to be welded to a tempera¬ 
ture at which they become plastic and then pressing 
them strongly together so as to effect a union.^® It 


has been compared with “cementing'^ see 14 C J.S 
p 61 note 1. 

WELFARE. It has been said that the word ^Vel- 
fare" pertains primarily to those material things 
of life having a relation to one’s physical well-being 
and comfort which are dependent, under the present 
economic system, upon the individual’s financial re¬ 
sources The term is defined as meaning the state 
or condition of faring or doing well; state or con¬ 
dition in regard to well-being, especially, condition 
of health, happiness, piospenty, or the like well¬ 
doing or well-being, in any respect; prosperity; 
happiness Expressed negatively, 'Velfare” means 
exemption from evil or calamity ,1^^ exemption from 
pain or discomfort.^® 

^‘Welfaie” has been held to be almost identical 
with ^^happiness” see 39 C J S p 773 note 30, and 
it has been compaied with, or distinguished from, 
^^comfort” see 15 C J.S p 244 note 34. 

In determining who shall have the custody of an 
infant, it is generally recognized that the controlling 
consideration is the welfare of the mfant, as stated 
in Infants § 7 b (1) and in Divorce § 309 a. 

WELL. As a noun, the word ^Vell” means a deep, 
nairow pit dug in the earth, and usually walled, for 
the purpose of obtaining a supply of water a 
hole dug in the giound in order to obtain water 
a hole or shaft sunk into the earth in order to ob¬ 
tain a fluid, as water, oil, bnne, or natural gas, from 


31. Mass—Commonwealth v. Adam¬ 
ian, 147 NE3 344, 252 Mass. 106 

68 C J p 167 note 22. 

1. New Standard D. 

2. N J —^Arnold v Mundy, 6 N J. 
Law 1, 55, 10 AmD 356. 

3. New Standard D 

4. Ill —Mernfield v Canal Com'rs, 
72 NE 405, 407, 687, 212 Ill 456, 
67 LB A 360 

5. Va—^Ea&le Lodge, Inc, v Hof- 
meyer, 71 S E 2d 10«, 204, 103 Va 
864 

6. Va.—^Eagle Lodge, Inc., ▼. Hof- 
meyer, supra. 

7. Va—^Eagle Lodge, Inc., v. Hof- 
meyer, supra. 


8 . US —^In re Copperweld Steel Co, 
Cust & PatApp, 62 F 2d 363 

3. US—^In re Copperweld, supra. 

10. US—Thomson Spot Welder Co 
V. Ford Motor Co, Mich, 44 S Ct 
533, 534, 265 US 445, 68 L Ed 1098 
Phrases employing the word "weld¬ 
ing” and of which more recent ad¬ 
judications have not been found see 
68 C J p 168 notes 12-14 

11. NT—In re Buell's Estate, 66 
NTS 2d 180, 185. 186, 198 Misc 
358. 

12. NT—^In re Buell's Estate, su¬ 
pra 

Phrases 

(1) “Public welfare” defined see 


Social Security and Public Welfare 
§ 1 

(2) Other phrases employing the 
word "welfare” and of which more 
recent adjudications have not been 
found see 68 CJ p 168 notes 17-21 

13. U S —^Wiseman v Tanner, D C. 
Wash, 221 F 694, 698. 

14. NT—In re Buell's Estate, 66 N. 
TS2d 180, 185, 198 Misc 358 

15. NT—In re Buell’s Estate, su¬ 
pra 

le. U S —^Andrews v Cross, C C 
NT, 8 F 269. 276, 19 Blatchf 294 
17. Ind—^Koch v Fishburn, 164 N. 

E 721, 722, 90 Ind App 287 
j Mont—Littrell v Wilcox, 27 P 394, 
1 396, 11 Mont 77. 


563 



WELL 


94 C.J.S, 


e subterranean supply,^* a bole sunk or drilled 
into the earth to such a depth as to reach a supply 
of water a pit sunk in the earth until a watei- 
bearing stratum of the earth is reached, from which 
the water theiem will flow into the pit, and a sup¬ 
ply of water be thus obtained,a place where 
water is reached by an orifice in the ground, and 
where it does not flow to the surface 21 

It has been stated that some of the above defi¬ 
nitions which were set out in Corpus Juris support 
the concept that a hole or shaft in the ground is not 
a well, and cannot propeily be desciibed as such, 
unless it is used to pioduce water, oil, gas, or some 
like substance;22 i^-^t this ignoies the broader mean¬ 
ing of the word “well,”^^ and in its broader sense the 
term is defined as meaning any shaft or pit dug or 
bored in the earth,24 any space enclosed, partly en¬ 
closed, or otherwise constructed or shaped, as to sug¬ 
gest, or be likened to, a well foi water, as a vessel 
or space for holding lubricating oil, etc, or a deep 
drawer in a bureau or desk 25 

In engineering, the word “well” is defined as mean¬ 
ing a pit or hole m the ground reaching to hardpan 
or bedrock; hence, a hollow e 3 dinder of reinfoiced 
concrete, steel, timber, masoniy, built m such a hole 
as a support for a budge or building 26 

It has been said that a well is not a machine, but 
a process, a method of obtaming a supply of water 
fiom the earth.27 The term aptly designates the 
soil covered by and used with it, and it may refer 
to an artificial excavation and erection in and upon 
land 28 

“Well” has been compared with, or distinguished 
fiom, “spiing” see 81 C J S. p 840 note 16. 

18. U S —Eastern Gulf Oil Co v 
Kentucky State Tax Commission, 

DCKy, 17 P2d 394, 396 

19. Or—West v McDonald, 136 P 

650, 651, 67 Or 561 
SO. U S —Andrews v Carman, C C 

NT, 1 FCasNo371, 2 Ban & A 
277, 278, 13 Blatchrf 307, 9 OfC 
Gaz 1011 

Or—^West V McDonald, 136 P 650, 

651, 67 Or 651 

21 Or—^West v McDonald, 136 P 
650, 651, 67 Or 561 
Vt—^Magoon v Hams, 46 Vt 264, 

271 

22 . Okl —Seismograph Service Cor¬ 
poration V Mason, 145 P 2d 967, 

969, 193 OkJ 623 

23. Okl—Seismograph Service Cor¬ 
poration V Mason, supra. 

24. Okl—Seismograph Service Cor¬ 
poration V Mason, supra 

Phrases 

(1) “Driven well" see 28 CJS p 
493 notes 45, 46. 


The woid “well,” as used in mining parlance, is 
defined in Mines and Minerals § 3 h A tunnel as 
a horizontal well see 90 C J S. p 964 note 63. 

The woid “well” may be used either as an adjec¬ 
tive or as an adveib,29 and as an adjective, “well” 
IS defined as meaning being in health, sound in body 
and mind; not ailing, diseased or sick, healthy 20 
As an adveib, “well” is defined as meaning in a good 
and proper manner, justly, suitably to one’s condi¬ 
tion, to the occasion, or to a proposed end or use 21 

WELLHOLE. The open space in a floor, to accom¬ 
modate a staircase 22 

WELSHER. One who at a race track makes bets 
or receives money to be bet and absconds without 
paying his losses or returnmg the money intrusted 
to him.23 

WELSH MORTGAGE. See Moitgages § 3. 

WEN. An indolent encysted tumor of the skin, 
especially a sebaceous cyst, something far different 
from the malignant swelling which indicates “Hodg- 
km’s disease ”24 

WENCH. According to the dictionary, “wench” is 
an archaic, provincial, or contemptuous word mean- 
mg a damsel or young woman of lowly condition.25 
It IS also defined as meaning a servant 01 maid,26 
and it does not necessanly carry any implication of 
unchastity 27 

WEREGILD. The price of homicide, or other 
atrocious personal offense, paid partly to the king 
for the loss of a subject, partly to the lord for the 

(2) other phrases employing the 
word “weir* either as an adjective 
or as an adverb and of which more 
recent adjudications have not been 
found see 69 CJ p 169 note 52-p 
170 note 80 

30. Ala—Vann v, McCord, 114 So 
418, 419, 22 AlaApp. 241. 

68 C J p 169 note 51 

31. Webster New Int D 

32. Or—Staples v Senders, 101 P 
2d 232, 236, 164 Or. 244 

33. NT.—^People v Monroe, 182 N 
E 439, 443, 349 Ill 270 

34 Tenn—Lite & Casualty Ins Co 
V King, 195 SW. 686, 689, 137 
Tenn 685 

35. New Standard D. 

38. Pla—Sharp v. Bussey, 187 So. 
779. 780, 137 Fla. 96, 121 AX«R. 
1148 


(2) Other phrases employing the 
word “well” and o± which more re¬ 
cent adjudications have not been 
found see 68 CJ p 169 notes 34-60 

25 Okl —Seismograph Service Cor¬ 
poration V Mason, supra 

26 Okl.—Seismograph Service Cor¬ 
poration V Mason, supra 

27. U S —^Andrews v Carman, C C 
NT, 1 FCasNo371, 2 Ban & A 
277, 278, 13 Blatchf 307, 9 Off Gaz 
1011 

28. N T —Ocean Causeway v Gil¬ 
bert, 66 NTS 401, 404, 64 App 

I Div 118, 

68 C J p 168 note 29. 

29. Phrases 

(1) **Well-founded” is a term hav¬ 
ing a double significance, it may 
mean founded on good reasons or 
it may be defined as net baseless or 
having no support 

Iowa—State v Mahoney, 97 NW 
1089, 1091, 122 Iowa 168. 
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loss of a vassal, and partly to the next of km of the 
mjured person 38 

WEST. One of the four cardinal points of the 
compass which is in a direction at right angles to 
that of north and south, and on the left hand of a 
pel son facing north; the point directly opposite the 
east 39 

> As an adjective, in the absence of qualifying 
words, the term will be constiued as meaning due 
west 

^West” as a term relating to boundaries see 
Boundaries § 4, 

WESTERLY. A term which may signify due 
west 

WESTERN. Of or pertainmg to the west ^3 

WEST VIRGrINIA. The name of one of the United 
States of America ^3 

WESTWARDLY. A term which, with nothing to 
control it, may mean west or due west, but such is 


not its precise significance, and it is controlled by 
circumstances 

WET. The word ^Vet^' is used as a noun to desig¬ 
nate one who is in favor of allowing the sale of 
intoxicating liquors.As an adjective, “wet'^ is 
defined as meaning consisting of, covered with, or 
soaked with, water or other liquid 

WETHER. A castrated male sheep, 

WBEAOK. A slang word meaning to divide into 
shares, often used m the phiase ‘^to whack up”^^ 

WHALE. An air-bieathing, warm-blooded animal 
of the order of mammals known as cetaceans, which, 
although popularly and almost universally classified 
as a fish, is scientifically not a fish 

Whahng voyage, A term used in trade and com¬ 
merce,meaning a cruise on the high seas in 
search of whales 

WHARF; WHARFAGE; WHARFINGER. See 
Wharves § 1. 

WHARFING OUT. See Navigable Waters § 73. 


38. Black Li D 

68 C J p 170 note 85 

39. Webster New Int D 

40 La—Plaquemines Oil & Devel¬ 
opment Co V State, 23 So 2d 171, 
176, 208 La 425 

€8 C J p 170 note 87 

Fbjrases employing: the word 

“west" and of which more recent 

adjudications have not been found 
see 68 CJ p 170 notes 88-96 

41 Ariz—Wiltsee v King of An¬ 
cona Min & Mill Co, 60 P 896, 
898, 7 Anz 95 

<68 C J p 170 note 97. 

Phrases employing' the word 

^‘westerly’' and of which more recent 
adjudications have not been found 
see 68 CJ p 170 notes 98, 99 

42. Webster New Int X> 

Phrases employing the word 

•‘western" and of which more recent 
adjudications have not been found 
see 68 CJ p 170 notes 2-6. 

43. Bouvier LD. 

SlstoTloal note 

West Virginia was formed In 1861 


of the western counties of Virginia, 
owing to their nonconcuiience in the 
ordinance of secession passed by 
the legislature of that state A con¬ 
stitution was framed by a conven¬ 
tion which met at Wheeling on Nov 
26, 1861 This was submitted to 
the people on April 3, 1862, and rat¬ 
ified almost unanimously The con¬ 
sent of the body, recogmized by the 
federal government as the legisla¬ 
ture of Virginia, was given, and 
congress then passed an act approv¬ 
ed Dec 31, 1862, providing for the 
admission of the new state into the 
Union upon condition of the adop¬ 
tion of an amendment to the consti¬ 
tution providing for emancipation of 
slaves This was done, and the 
state was admitted to the Union 
The first constitution remained in 
force until 1872, when the present 
constitution was framed by a con¬ 
vention which met on January 16, 
1872, and completed its labors on 
April 9 of that year It was sub¬ 
mitted to the people and ratified by 
them on August 22, 1872 
Bouvier L D 


44. NC—Spruill v. Davenport, 4S 
NC 203, 206 

68 C J p 170 note 6 

45. Ind—State v Shumaker, 157 
NE 769, 776, 200 Ind 623, 58 
ALR 964 

"Dry" as a person opposed to the 
sale of intoxicating liquors see 28 
CJS p 670 notes 1, 2 

46. Webster New Int D. 

Phrases 

(1) “Wet natural gas" see Mines 
and Minerals § 2 b (4) 

(2) “Wet steam" see 82 CJS p 
1038 note 64 

47. NC—State v. Royster, 66 NC 
539 

48. Mich —Schook v Zimmerman, 
155 NW 526, 631, 188 Mich 617 

49. U S —Central Commercial Co 
V U S, 11 CtCustApp 131, 132 

See Fish § 1 

60. NT—Child V. Sun Mut Ins 
Co. 6 NT Super. 26, 44 
51. US—Gifford v. Kollock, DC 
Mass , 10 P Cas No 5,409, 8 Ware 
45, 47 
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WHARVES 

This Title includes the construction, maintenance, regulation, and use of wharves, landings, piers, 
ind docks for the landing of vessels, whether constructed under franchises granted therefor or directly 
Dy the government, and whether the use be subject to payment of wharfage or other fees or free, 
organization, franchises, and powers of wharf or dock companies; and rights, duties, and liabilities of 
such companies or of municipalities in respect of the management and use of their wharves, piers, or 
docks 

Matters not in this Title, treated elsewhere m this work, see Descnptive-Word Index 


Analysis 


§ 1 Definitions—p 566 

2 Right to construct and maintain—p 572 

3 - Grants, franchises, and privileges—p 573 

4 Transfer of wharf rights by owners—p 574 

5 -Lease—^p 574 

6 - Sale and conveyance—p 577 

7 Government regulation and supervision—p 578 

8 Licenses and taxes—p 580 

9 Management and use—p 580 

10 - Mode and purpose of use—p 581 

11 Wharfage—p 582 

12 - Right to wharfage—^p 582 

13 -Amount—p 584 

14. - Lien—p 586 

15 - Remedies—p 588 

16 Injuries to vessels or cargoes—p 590 

17. - Concealed defects and obstructions, and shallow water—591 

18 - Moorings and fastenings—^p 593 

19. -Defenses in general—^p 593 

20 - Contributory negligence—p 593 

21 - Persons liable—p 594 

22 - Actions—p 595 

23 Injuries to persons—^p 598 

24 -Actions—^p 601 

25 Injuries to wharves—p 602 

26 - Remedies—^p 604 

27. - Damages—^p 606 

See also descriptive word index in the bach of this Volume 


§ 1* Definitions 

a. Wharf 

b. Dock 

c Dockage 
d Landing 
e. Pier 


f. Wharfage 
g Wharfinger 
h Other terms 

a. Wharf 

A wharf is a structure, on the margin of navigable 
waters, alongside of which vessels can be brought for the 

566 
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sake of being conveniently loaded or unloaded; and the 
term “wharf'» may indicate a locality as well as an ac¬ 
tually existing artificial structure. 

A wharf is an artificial landing-place,^ built or 
constructed for the purpose of loading or unload¬ 
ing goods,2 a structure, on the margin of navigable 
waters, alongside of which vessels can be brought 
for the sake of being conveniently loaded or un¬ 
loaded ^ It does not include a drawbridge,^ or 
liouseboats moored in a river,5 or the piling, dol- 
■phins, boardwalks, piping, and the like designed 
to provide access to such houseboats,^ but ware¬ 
houses have been held to be included within the 
.right to erect “wharves.”'^ 

A wharf is a substantial and permanent struc¬ 
ture built out from the upland and forming an ex¬ 
tension thereof^ It need not be of any particular 
design; the only necessity being that it affords a 
^lace where vessels land ^ A wharf is sometimes 
made on the land at the water’s edge, and is some¬ 
times built in the water to the channel of a river 
or other part,io but in any case, water of suffi¬ 
cient depth to float vessels is an essential part of 
every wharf, a necessary incident thereof, or ap¬ 
purtenance thereto, without which there can be no 


WHARVES § 1 

wharf and no wharfage.^^ The structure may be 
removed further into the water for the convenience 
of the operation of unloading and loading, and still 
be a wharf i- 

The term ‘‘wharf” is not limited to an actually 
existing artificial structure but may indicate a lo¬ 
cality as well,i3 although the mere fact of its be¬ 
ing designated on maps as a wharf does not nec¬ 
essarily make it so Wharves have been dis¬ 
tinguished from other structures, such as slips and 
basins,15 and docks i® 

'"Private wharf with respect to title, means one 
privately owned,but with respect to use it is one 
which the owner or lessee reserves for his private 
use 18 

Public or quasi-public wharf. A “public wharf” 
is one which may be used generally by the public, 
either with or without compensation 18 Generally, 
it belongs to some governmental organization such 
as a city.20 Where a wharf, the subject of private 
ownership, is thrown open to use by the public in 
general on payment of fixed wharfage rates, it be¬ 
comes a quasi-public wharf, to the use of which 
all are entitled on payment of reasonable wharfage 


1, us—John J. Sesnon Co v U 
S, Alaska, 182 P 673, 576, 105 
CCA 111, certiorari denied 31 S 
Ct 714, 220 US 609, 65 L Ed 608 
“Barn’* distinguished see Barn 9 C 
JS p 1544 note 26 
’Wharf as not 

Highway see Highways § 1 a 
Street see Municipal Corporations 
§ 1653 

, S imil ar definitions 

(1) *‘A wharf is a landing'* 

TJo—Meyers v Kansas City, 18 S 

W2d 900. 901, 323 Mo 200 

(2) A wharf is an improved land¬ 
ing 

*Pa—Reighard v. Flinn, 44 A 1080, 
194 Pa 352 

NC—State v Cowan, 29 NC 
239, 249 

Or—Harris v City of St Helens, 
143 P 941, 72 Or 377, Ann Cas 
1916D 1073 

3. La—State v Louisiana Terminal 
Go, 154 So 731, 732, 179 La 671 
68 C J p 202 note 3 
Other definitions 

(1) A structure of timber, mason¬ 
ry, cement, earth or other material, 
built on the shore of a harbor, riv¬ 
er, canal, or the like, especially one 
extending parallel to the shore line 
so that vessels may he close along¬ 
side to receive and discharge cargo, 
passengers, etc 

:NT—^A E F’s Inc v City of New 
York, 58 NTS 2d 90, 93, 185 Misc 
812, affirmed 59 N Y S 2d 397, 269 
App Div. 1020, reversed on other 


grounds 68 NE2d 177, 295 NY 
381 

(2) A structure of timber, mason¬ 
ry, cement, earth or other material, 
built on shore or margin of harbor, 
river, canal, or other navigable wa¬ 
ter, so that vessels can be brought 
alongside it to receive and discharge 
cargo, passengers, etc 

Or—Port of Portland v Reeder, 280 
P2d 324, 332, 203 Or 369 

(3) More definitions see 68 CJ 
p 202 note 3 [a] 

4. Wis —JefCery v Kewaunee, G 
B & W Ry Co. 207 NW 283 
189 Wis 207 

5 Or—^Port of Portland v Reeder, 
280 P2d 324, 203 Or 369 

6. Or—^Port of Portland v Reeder, 
supra 

7. Cal—Clark v City of Los An¬ 
geles, 116 P 966, 968, 160 Cal 317 

8. Or—^Port of Portland v Reeder, 
280 P2d 324, 203 Or 369 

9. US—John J Sesnon Co v U 
S, Alaska, 182 F 573, 105 CCA 
111, certiorari denied 31 S Ct. 714, 
220 US 609, 55 L Ed 608 

10 NC—State v Cowan, 29 NC 
239 

68 C J p 203 note 10 

11. Md—Wharf Case, 3 Bland 361 
NY—Langdon v New York, 93 N Y 

129. 

12. Mass—Fitchburg R Co v. Bos¬ 
ton, etc, R Co, 3 Cush 58. 

68 C J p 203 note 12. 
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13. N J —Bacon v Mulford, 41 N 
J Law 59 

68 C J p 203 note 14 

14 NY —Stevens v. Rhinelander, 
28 NY Super 285 

68 C J p 203 note 15 

15. U S —City of Philadelphia v 
Standard Oil Co of Pennsylvania, 
BCPa., 12 F Supp 647, affirmed, 
CCA, 79 F2d 764, certiorari de¬ 
nied 56 set 443, 297 US 705, 80 
LEd 992. 

Wharf necessarily connotes strac- 
tnre adjacent to water 

U S —City of Philadelphia v Stan¬ 
dard Oil Co of Pennsylvania, su¬ 
pra 

16. Ohio —Bingham v. Doane, 9 
Ohio 165, 167 

“Dock*' defined see infra subdivision 
b of this section 

17 . US—The M L C No 10, C 
CANY, 10 F 2d 699, certiorari 
denied 46 S Ct 488, 271 US 675, 
70 LEd 1146 

18. NY—^Malloy v Staten Island 
Rapid Transit R Co, 28 N Y S 
970, 78 Hun 166 

68 C J p 203 note 18 

19. Me—^Hamilton v Portland 
State Pier Site Dist, 112 A 836, 
120 Me 16 

68 C J p 203 note 19 

30. Mich—Kemp v Stradley, 97 N 
W 41, 134 Mich 676, 679-—Horn v. 
People, 26 Mich 221. 224, 
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rates, although owned by an individual It is 
not necessary that a wharf handle all commodities 
or freight indiscrimmately for every branch of the 
public in order to make it a public wharf ^3 A pn- 
vate wharf and warehouse may become a public 
freight station by contract, fee-simple title or lease 
not being necessary 24 

Whether wharf ts public or private depends on 
the ownership of the soil, the purpose for which it 
was built, the authority by which it was erected, 
the uses to which it has been applied, and the nature 
and character of the structure 25 It is not the 
ownership of the property that determines its pub¬ 
lic character, but rather the use to which it is 
put25 

b. Dock 

A dock IS an artificial basin or Inclosure in con¬ 
nection With a harbor for the reception of vessels, also 
a place for building, repairing, or laying up ships It 
may include bulkhe^tds, piers, slips, a waterway, sur¬ 
rounding waters, wharves, and the space between 
wharves. 

A dock is an artificial basin or inclosure in con¬ 
nection with a harbor, for the reception of vessels ,27 
a place for vessels, either excavated from the land, 
or surrounded by wharves ,28 the slip or water¬ 


way extending between two piers or projecting 
wharves, or cut into the land for the reception of 
ships,29 a landing,20 also a place for building, re¬ 
pairing, or laying up ships It may include bulk- 
heads,22 piers,23 slips,24 a waterway,25 surround¬ 
ing waters,25 wharves,27 the space between 
wharves,28 and the space between two contiguous 
wharves,29 It does not include a drawbridge 40 

Dry dock is a structure contrived for the pur¬ 
pose of taking ships out of the water in order to 
repair them,4i a watertight basin which after 
pumping out allows examination and work on the 
bottom of a vessel 42 It is a fixed structure and 
cannot be termed either a ship or vessel 43 Used in 
its common, ordinary sense, the term means a dry 
place to work in ,44 and the definition has been en¬ 
larged to include modern facilities for repairing 
boats out of the water 45 A dry dock and a ma¬ 
rine railway are used for a like purpose,45 and it 
has been held that the term “dry dock^* includes a 
marine railway.47 

Floating dock is described as one which receives 
a vessel when the dock is submerged, after which 
the watertight compartments of the dock are pump¬ 
ed out and the buoyancy of the dock raises the 


21. Wash —^Barrington v Commer¬ 
cial Bock Co, 45 P 748, 15 Wash 
170, 33 L.RA 116 

68 C J p 203 note 21, 

22. tJ S —^Dutton v Strong, Wis , 1 
Black 23. 17 L Ed 29 

68 C J p 203 note 22 

23 Alaska—S v Citizens Light, 
Po'sver & Water Co, 8 Alaska 532 

24 US —V S V Baltimore & O R 
Co. 34 set 75, 231 US 274, 58 
LEd 218 

25. Ala —Compton v. Hawkins, 8 
So 75, 90 Ala 411, 24 Am S R 
823, 9 LRA, 387 

68 C J p 204 note 24 

26. AJaska—U S v Citizens Light, 
Power & Water Co, 8 Alaska 532 

27- Cal—Clark v Los Angeles, 116 
P 966, 160 Cal 317, 323 
19 C J p 380 note 34. 

Sinular definition 

Wash—State v Superior Court for 
King County, 173 P 186, 187, 103 
Wash 331 

19 C J p 380 note 34 [a]. 

28 Ohio —Bingham ▼, Doane, 9 
Ohio 165, 167 

29. Cal—Clark v Los Angeles, 116 
P 966, 160 Cal 317, 323 
N J —^Wescott V American Creosot- 
ing Co. 97 A. 493, 494, 86 N J Eq 

104 

30- Mo —^Meyers v Kansas City, 18 
SW2d 900, 901, 323 Mo. 200. 


31. N S —Snow V. Morton, 8 N S 
237, 246 

19 C J p 380 note 45 

32. NT—Hart v Albany, 9 Wend 
571, 691, 24 AmD 165 

33 N J —^Wescott V American Creo- 
soting Co, 97 A 493, 494, 86 NJ 
Eq 104 

NT—Hart v Albany, 9 Wend 571, 
591, 24 AmD 165 

34. NT—Hart v. Albany, supra- 

35 Wash—State v, Superior Court 
for King County, 173 P 186, 187, 
102 Wash 331 

38. NT—^Hart v Albany, 9 Wend 
671, 691, 24 AmD 166 

19 C J p 380 note 41 

37. US —^Roberts v Brooks, N T, 
78 F 411, 415, 24 CCA 158 

NT—Hart v Albany, 9 Wend 671, 
591, 24 Am D 165 

38 Wash—State v Superior Court 
for King County, 173 P 186, 187, 
102 Wash 331 

19 CJ p 380 note 43 

39 NS —Snow ▼. Morton, 8 NS 
237, 246 

40. Wis —JefCery v. Kewaunee, G 
B & W Ry Co, 207 NW 283, 
189 Wis 207 

41. U S —Cope V Vallette Dry Dock 
Co, La, 119 US. 625, 627, 7 S Ct 
336, 30 LEd 501 

19 CJ p 380 note 45, p 817 note 8 
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42. US —Maryland Casualty Co 
Lawson, CCA Fla, 101 P 2d 732, 
733 

43. U S—Cope V. Valletta Dry Dock 
Co, La, 119 US 626, 627, 7 S Ct 
336, 30 LEd 501 

44. US —Continental Casualty Co. 

V Lawson, D C Fla , 2 P Supp 459, 
460, reversed on other grounds, C. 
CA, 64 F2d 802 

45. U S —Continental Casualty Cou 

V Lawson, supra 

46. U S —Norton v Vesta Coal Co , 
CCA Pa, 63 F2d 166 

Continental Casualty Co v Law- 
son, DC Fla, 2 P Supp 469, 460* 
reversed on other grounds, C CL 
A. 64 F 2d 802 

"Marine railway" defined see infra 
subdivision h of this section 

47. U S —^Avondale Marine Ways, 
Inc V Henderson, La, 74 S Ct 
100, 101, 346 US 366, 98 LEd 77 

Western Boat Bldg Co v. 
O’Leary, C A Wash, 198 P2d 409, 
410—Maryland Casualty Co v. 
Lawson, CCAFla, 101 P 2d 732, 
733—Continental Casualty Co v. 
Lawson, CCAFleu, 64 F2d 802, 
804. 

Contra 

Norton v Vesta Coal Co., CCA Pa, 
63 P2d 165, 166 

Colonna’s Shipyard v. Lowe, D* 
C.Va., 22 F2d 843. 844. 
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vessel While the structure and operation of a 
iioating dock differ somewhat from that of a dry 
dock and a marine railway,the terms ''dry dock," 
'"floating dock,” and "marine railway^* are some¬ 
times interchangeable.®^ "Floating dock” has been 
distinguished from "graven dock” or "graving 
dock ”51 

Graven dock or graving dock A graving dock 
is a water-tight chamber fitted with timber or iron 
gates, which are shut against the tide after the 
vessel has entered for the purpose of being inspected 
or repaired 5^ Except for details of construction, 
It is the same as a dry dock 53 a graven dock is 
permanently attached to, and in that manner is, 
a part of the land, and therein it is distinguished 
from a floating dock. 5^ 

c. Dockage 

Dockage is compensation in the nature of rent, and 
may include the charge against vessels for the privilege 
of mooring to the wharves or in the slips, or the pecuniary 
compensation for the use of a dock while a vessel is 
undergoing repairs. 

Dockage is compensation in the nature of rent,5® 
and may include the charge against vessels for 
the privilege of moonng to the wharves or in the 


slips,®® or the pecuniary compensation for the use 
of a dock, while a vessel is undergoing repairs.®*^ 
The term is used in contradistinction to “wharf-^ 
age,”® 3 although the terms have been held to be 
synonymous,®3 and are sometimes used interchange¬ 
ably as meaning a charge for the use of a wharf 
or dock 5® 

"Dry dockage"' means giving dockage in a dry 
dock 

d. Landing 

A landing is a bank or wharf to or from which per¬ 
sons may go from or to some vessel in the contiguous 
waters, but a landing does not necessarily include a 
wharf 

A "landing^' is variously defined as a bank or 
wharf to or from which persons may go from or 
to some vessel in the contiguous waters,®^ a place 
for going or setting on shore,®® a place on a river 
or other navigable water for lading and unlading 
goods, or for the reception and delivery of pas¬ 
sengers,®^ a place where vessels can be moored 
and loaded or discharged,®® a wharfage place for 
crafts,®® the place where any kind of a craft 
lands,®'^ the terminus of a road on a river or other 
navigable water, for the use of travelers, and the 


48. U S —Maryland Casualty Co v 
Lawson, CCAFla, 101 F 2d 732, 
733 

49. US —^Maryland Casualty Co v 
Lawson, supra 

Wash—Rohlfs v Department of La¬ 
bor and Industries, 69 P 2d 817, 
819, 190 Wash 666 

BO. US—Maryland Casualty Co v 
Lawson, CCAFla, 101 F 2d 732, 
733 

Xiocatlon and pturpose the saane 

“Necessarily, all are located on 
navigable waters and used for ex¬ 
actly the same purposes, i e. to 
raise a ship out of the water to 
permit examination and repairs to 
her hull which are impossible while 
she IS afloat A ship’s master speaks 
of ‘dry docking* his vessel regard¬ 
less of which method is used ” 

U S “Maryland Casualty Co v 
Lawson, supra 

5L US—^Maryland Casualty Co v 
Lawson, supra 

NT-—^Butler v Robins Dry Dock & 
Repair Co, 147 NE 235, 240 NT 
23 

Manufacturers’ Liability Ins Co 
V. Hamilton, 222 NT.S 394, 129 
Mlsc 665 

52 US—The Vidal Sala, DCGa, 
12 F 207. 211 

B3. US —^Maryland Casualty Co v 
Lawson, CCAFla, 101 F 2d 732 

B4. N.T,—^Butler v. Robins Dry 


Dock & Repair Co, 147 N E 236, 
240 NT 23 

Manufacturers’ Liability Ins 
Co V Hamilton. 222 NTS 394, 
129 Misc 665 
Operation 

When a graven dock is to be used 
for purposes of repairs to a ship, 
gates are opened and the ship float¬ 
ed into the dock The gates are then 
closed and the water pumped out and 
the ship allowed to settle on blocks 
at the bottom of the dock and thus 
made available for purposes of re¬ 
pair 

N T —^Butler v Robins Dry Dock & 
Repair Co, 147 NE 235, 240 NT 
23 

55. US—The Indomable, CCA 

NT, 279 F 827, 831 

Ives V The Buckeye State, D C 
Mich, 13 PCasNo 7,117, 1 Newb 
Adm 69, 71 

56. Pa —McNeely & Price Co v 
Philadelphia Piers, 196 A 846, 849, 
329 Pa 113 

19 C J p 381 note 49 

57. U S —The Indomable, CCA 

NT, 279 F 827, 831 

19 C.J p 381 note 60 

58. Cal —^People v Roberts, 92 Cal 
659, 664, 28 P 689 

Pa—^McNeely & Price Co v Phila¬ 
delphia Piers, 196 A 846, 849, 329 
Pa 113 

“Wharfage’* defined see infra sub¬ 
division t of this section. 

569 


59. U S —^Empire Warehouse Co v. 
The Brooklyn, DC NT, 46 P. 132, 
1S3 

Md —Baltimore v Baltimore, etc, 
Steamboat Co. 104 Md 485, 497, 
65 A 353 

SO. U S —^Empire Warehouse Co v 
The Brooklyn, DCNT, 46 P 132, 
133 

Cal—People v Roberta, 92 Cal 659, 
664, 28 P 689 

61. U S —The George W Elder, D 
COr, 159 P 1005, 1009 

62 La—State v Louisiana Ter¬ 
minal Co , 154 So 731, 179 La 671 

35 C J p 935 note 36 

63. Hawaii —^Hall v Wilder S S Co , 

9 Hawaii 68, 70. 

64 Md —Chaney v Anne Arundel 
County, 86 A 1039, 1040, 119 Md 
385 

35 C J p 935 note 38 

Similar deflnitloiis 

Mo—^Meyers v Kansas City, 18 S 
W2d 900, 901, 323 Mo 200 

35 C J p 935 note 38 [a] 

65. US—Waite v O’Neil, Tenn, 76 
F 408, 417, 22 CCA 248, 34 L R 
A 650 

66. Md —Chaney v Anne Arundel 
County, 86 A 1039, 119 Md 385 

35 C J p 935 note 40 

67. Me—McCann v Minot, 78 A. 
465, 467, 107 Me 393 

35 CJ p 936 note 41. 



§ 1 WHARVES 

loading and unloading of goods the yard or open 
place which is used for deposit and the conven¬ 
ient communication between the land and water 69 
The term “landing” as used in a statute requiring 
a license for the keeping of a landing necessarily 
refers to a place,'^^ ^^d it has been said to have 
the same significance as a wharf,but a landing 
does not necessarily include a wharf 72 

Landing place is a place where things are col¬ 
lected and deposited for tiansportation or shipment 
from that place, whether it is by water or rail 73 

Public landing is a piece of ground on the bank 
or margin of a nver, provided for the open and 
common use of all persons m the debarkation of 
themselves or their goods ,74 a place on a river 
or other navigable water for loading or unloading 
goods or for the reception and delivery of passen¬ 
gers 75 It is dedicated to the public use and held 
in trust for the public the same as a street 7 6 Pub¬ 
lic landings have been recognized both by im¬ 
memorial usage and by law from the earliest exist¬ 
ence of the state 77 

e. Pier 

As the term is customarily used with respect to pro¬ 
jections into navigable water, a “pier” is a structure ex- 
tending from the solid land out into the water to afford 
convenient passage for persons and property to and from 
vessels alongside of the pier 

^Tier” generically means a support, and in its pre¬ 
cise use, the absence or presence of water surround- 
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ing it is immaterial/S although its customary use is 
with respect to projections into navigable water 79 
As thus used, a pier is a structure extending from 
the solid land out into the water to afford conven¬ 
ient passage for persons and property to and from 
vessels alongside of the pier,®® a projecting quay, 
wharf, or other landing-place,®^ a projecting wharf 
or landing-place ®2 

Pierhead is the projecting end of a pier form¬ 
ing a wharf or landing place ®^ 

Public pier, A pier may be public or private,®4' 
and a public pier has been held to constitute a part 
of the highv/ay.®5 

Bridge pier is a projecting wharf, a permanent 
structure attached to, and firmly connected with, 
the mainland ®® 

f. Wharfage 

Wharfage in its most general legal sense is the use 
of a wharf furnished in the ordinary course of naviga¬ 
tion, or, in Its limited sense, it is a charge or rent for 
the use of a wharf 

In its most general legal sense, wharfage is the 
use of a wharf furnished in the ordinary course 
of navigation,®7 and m this sense the term is usual¬ 
ly applied to the use of a wharf by a vessel for the 
loading and unloading of goods or passengers, 
but It also may clearly include the use of a wharf 
while lying alongside for protection ®® 

compensation. In its limited sense wharfage 
is a charge or rent for the use of a wharf®® and 


68. sc—state V Randall, 32 SC 
L 110, 111, 47 AmD 548 

69. S C —State v. Graham, 49 SC 
L. 310 

70. La—State v Louisiana Termi¬ 
nal Co, 154 So 731, 179 La 671 

71- La—Stale v Louisiana Ter¬ 
minal Co, supra 

72. Pa—Rei&hard v Flinn, 44 A 
1080, 194 Pa 352 

68 CJ p 203 note 16—35 CJ p 936 
note 40 [a] 

73 Me —McCann v Minot, 78 A 
465, 467, 107 Me 393 
35 C J p 936 note 49 

74. Wis —Gardiner v Tisdale, 2 
Wis 153, 188, 60 AmD 407 
50 C J p 855 note 98 

75 Mo—State v Dreyer, 129 SW 
904, 229 Mo 20.1 
50 C J p 856 note 99. 

76. Ill —Chicago, etc, It Co v 
People. 78 NE 790. 222 Ill 427 
60 C J p 856 note 1 
Dedication of public landing see 
Dedication § 8 

Public lauding aualogons to public 
way 

Mass—Cape Cod S S Co. v. Select¬ 


men of Provincetown, 3 N E 2d 
244. 245, 295 Mass 66 

77. Mass—Cape Code S S Co v 
Selectmen of Provincetown, supra 

78 N J —Chelsea Land & Improve¬ 
ment Co V Westcott, 72 A 1007, 
75 N JEq 367 

Pa —Terminal Coal Co v Pennsyl¬ 
vania R Co, 139 A 612, 291 Pa 
103 

79. N* Y —In re Water Front on 
Noith River in City of New York, 
205 NYS 66, 122 Misc 863 

68 CJ p 205 note 49 

80. N J —Seabnght v Allgor, 56 
A 287, 69 NJLaw 641. 644 

68 C J p 205 note 50 

81. Md—^Western Maryland Tide¬ 
water R Co V Baltimore, 68 A 6, 
106 Md 561, 570 

68 CJ p 205 note 51 

82. N T —People v New York, etc , 
Ferry Co, 7 Hun 105, 108, modified 
on other grounds 68 NY 71 

45 CJ p 613 note 24 

83. Webster New Int D. 

“Pierhead Hue” 

“These words may suggest the 

outer limits of piers, but we think 

they should in no event be construed 
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as fixing the inner harbor line, which 
when established becomes the outer 
shore land boundary ’* 

Wash—Puget Mill Co v State, 160 
P 310, 315, 93 Wash 128 

84. N J —Borough of Seabnght v 
Allgor, 56 A 287, 288, 69 NJLaw 
641 

85. NY—Rad way v Briggs, 37 N 
Y 256, 4 Transcr A 98, 36 HowPr. 
422 

86. Wis—Johnson v Northwestern 
Nat Ins Co. 39 Wis 87, 90 

87- XTS—The James T Furber, D. 

CMe, 129 F 808, 810 
68 C J p 204 note 25 

88. XT S —^Beard v Marine Lighter¬ 
age Corporation, DCNY, 296 F 
146, 147 

68 C J p 204 note 26 
Mode and purpose of use see infra 
§ 10 

89 US —Ouachita Packet Co v 
Aiken, La, 7 S Ct 907, 910, 121 
US 444, 30 LEd 976 
68 C J p 204 note 28 
“Dockage” defined see supra subdivi¬ 
sion c of this section 
“Wharfage” m th»s sense generally 
see infra SS 11-15 
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*'shed hire/’®0 including dockage or moorage,®! 
the compensation paid for loading goods on a 
wharf or shipping them of¥,®2 The term “wharfage” 
IS applied to a charge for landing goods, whether 
on an artificial erection or a natural landing ®3 

Top wharfage is a charge levied on the owners 
of merchandise for the privilege of using the pier 
or wharf, in transferring the freight to and from 
vessels docking there, or of having their goods 
he on the dock in the course of loading and un¬ 
loading operations 

g. Wharfinger 

A wharfinger is one who for hire receives merchan¬ 
dise on his wharf either for the purpose of forwarding 
or for delivery to the consignee on such wharf. 

A wharfinger is one who for hire receives mer¬ 
chandise on his wharf, either for the purpose of 
forwarding or for delivery to the consignee on such 
wharf,®® one who keeps a wharf for receiving 
goods for hire Wharfingers who carry goods 
from their wharves for their wharf customers but 
not for strangers, except under special circumstanc¬ 
es, are not common earners.®^ 

h. Other Terms 

The terms ''key,'' "marine railway," "moorage," 
"slip," and other terms have been defined by the courts. 

Judicial decisions have defined and applied par¬ 
ticular terms connected with the law of wharves 


other than those considered supra subdivisions 
a-g of this section. 

Key IS a quay,®^ a wharf to land or ship goods 
or wares at ®® 

Keyage is the money or toll taken for lading 
or unlading wares at a key or wharf ! 

Marginal street is a dock or wharf used in con¬ 
junction with, and in furtherance of, commerce and 
navigation 2 

Marine railway is an inclined structure at the wa¬ 
ter’s edge which extends below the water® and runs 
from some distance in the water to any desired 
point on dry land ^ It is used to bnng a boat up 
out of the water onto a dock ® It carries a cradle 
which moves on rollers or wheels ® The cradle runs 
below the water and receives the vessel which is 
then hauled out^ by some power other than its 
own, and not connected with navigation.® 

Moorage is a sum due by law or usage for 
mooring or fastening of ships to trees or posts at 
the shore or to a wharf.® 

Public slip is a slip dedicated to public use.!® 

Quay is a landing place,!! a place where ves¬ 
sels are loaded and unloaded,!® a vacant space 
between the first row of buildings and the water’s 
edge, used for the reception of goods and merchan¬ 
dise imported or to be exported,!® a wharf at 


90. tJ S —likens v Trafikaktie- 
bolaget Grangesberg Okelosund, 
CCATex, 10 F2d 129, 131 

91. Md —Mayor, etc, of Baltimore 
V Baltimore & Philadelphia 
Steamboat Co, 65 A. 353, 358, 104 
Md 485 

68 C J p 204 note 30 
92 US—The Brittle Charley, DC 
Md, 31 F2d 120, 122 
68 C J p 204 note 31. 

Other definitions 

(1) Money paid for landing goods 
on or loading them from a wharf 
U S —^Manhattan Lighterage Corpo¬ 
ration V Moore-McCormack Line, 
DC NT, 45 FSupp 271, 273 

(2) A fee levied for the use of a 
wharf by freight or merchandise in 
respect of which the fee is charged 
Pa—^McNeely & Price Co v Phila¬ 
delphia Piers, 196 A 846, 849, 329 
Pa. 113 

(3) More definitions see 68 CJ p 
204 note 31 [a] 

93. Cal —Sacramento v. The New 
World, 4 Cal 41, 44 

94. Pa —^McNeely & Price Co v 
Philadelphia Piers, 196 A. 846, 848, 
329 Pa. 113, 

98. Cal—^Teahan v. Industrial Ac¬ 


cident Commission, 292 P 120, 121, 
210 Cal 342 

68 CJ p 204 note 34 

Wharfinger as not seaman see Sea¬ 
men § 1 b 

Appointment see Municipal Corpora¬ 
tions § 642 

96- Pa—National Union Bank of 
Beading v Shearer, 74 A 351, 352, 
225 Pa 470, 17 Ann Cas 664 

68 C J p 204 note 35 

97. Del —^Reed v Wilmington 

Steamboat Co, 40 A, 966, 15 Del 
193 

10 C J p 61 note 69 

98. Ky —Rowan v Portland, 8 B 
Mon 232, 253 

99. Ky—Rowan v Portland, supra 

1. Ky—Rowan v. Portland, supra 

2. NT —In re Tnborough Bridge 
Approach, City of New Tork, 288 
NTS 697, 711, 159 Misc 617. 

3. US —^Maryland Casualty Co v 
Lawson, CCAFla, 101 F 2d 732 
733 

"Dry dock,” "floating dock,” and 
"marine railway" compared and 
distinguished see supra subdivi¬ 
sion b of this section 

4 . Wash—^Rohlfs v Department of 
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Labor and Industries, 69 P 2d 817, 
819, 190 Wash 566 

5 . US —Continental Casualty Co 
V Lawson, DC Fla, 2 FSupp 459, 
460, reversed on other grounds, 
CCA, 64 F 2d 802 

6. US —Maryland Casualty Co v 
Lawson, CCAFla., 101 F 2d 732, 
733 

7. US —^Maryland Casualty Co v 
Lawson, supra 

8. Wash —Rohlfs v Department of 
Labor and Industries, 69 P 2d 817, 
819, 190 Wash 666 

9- Md—^Wharf Case, 3 Bland 361, 
373 

10. Ill —Chicago V Chicago, etc, 
R Co, 150 NE 260, 263, 319 Ill. 
351 

50 C J p 863 note 36 

11. La—St Anna's Asylum v. New 
Orleans, 29 So 117, 104 La 392. 

12. La—St Anna's Asylum v New 
Orleans, supra. 

13. U S —New Orleans v U. S, 
La, 10 Pet 662, 715, 9 L Ed 573. 

La—Fleitas v New Orleans, 24 So 
623, 51 La Ann. 1, 2L 
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§§ 1-2 WHARVES 

which goods or wares may be landed or shipped 
a wharf, usually constructed of stone, but some¬ 
times of wood, iron, etc., along a line of coast 
or a river bank, or around a harbor or dock 

sup IS an opening between two pieces of land or 
wharves,^® or a small dock,!'^ open water ad¬ 
joining a wharf In its application to structures 
and places for the accommodation of vessels, the 
word is said to be peculiar to New York,^® and 
to be used in two senses, that is, as designating the 
docks which form the intermediate space^o and also 
as designating the intermediate space formed by the 
docks 

Wharfhoat is a boat, moored to or at a bank of 
a nver, used for a wharf .22 

Wharf property may include boathouses, wharves, 
and sidewalks over tidal lands 23 

§ 2. Right to Construct and Maintain 

The basis of the right to erect a wharf is either fn 
the ownership of the soil or the right of eminent domain, 
and m the absence of constitutional inhibition the state 
can build or aid others in building wharves for public 
use and m aid of trade or commerce 

The basis of the right to erect a wharf is either 
in the ownership of the soil or the right of emi¬ 
nent domain 24 In the absence of constitutional 
inhibition the state can build or aid others m build¬ 
ing wharves for public use and in aid of trade or 


commerce, 25 and this right can be delegated to 
county commissioners 2 ® Where a dock is built 
by a city on land belonging to the United States, 
the dock becomes part of the government’s land 
in the absence of special circumstances leading to a 
conclusion to the contrary, as where there was no 
specific authority shown for the erection of the 
dock as property of the city 27 

Prescriphon or adverse possession. Title to a 
wharf may be obtained by prescription or advcise 
possession,28 as may also the right to occupy a 
dock23 or to maintain a wharf ,20 but not so where 
the occupation and use thereof constitute a public 
nuisance 2 ^ To initiate an adverse holding the 
possession must be hostile,and not by one in 
such a relationship as landlord and tenant 2 ® There 
should be proof of knowledge by, or notice to, the 
owner of an adverse claim and enjoyment to es¬ 
tablish title by prescription against him,34 the 
receipt of wharfage will not of itself authorize 
the presumption of knowledge 35 Possession of a 
wharf, under color and with claim of title, is suf¬ 
ficient to put another claimant on proof of a bet¬ 
ter title, or at least of an equal right with the per¬ 
son m possession 36 Proof of a right to unload 
a vessel at a wharf is not proof of title to the 
wharf, and proof of the claim and exercise of such 
nght IS not proof of possession of the wharf, or 
that a tenant holds the wharf under the claim- 


14. Ky—Ro-wan v Portland, 8 B 
Mon 232, 253 
61 C J p 120 note 32, 

16- La—St Anna's Asjlum v New 
Orleans, 29 So 117, 104 La, 392, 403 

16 NT—Thompson v New Torlt, 
11 NT 115, 120 

68 C J p 205 note 55 

17 NT—Thompson v. New Tork, 
11 NT 115, 120 

68 C J p 205 note 66 

18. S C —Port Utilities Commission 
of Charleston v Marine Oil Co, 
176 SE SIS, 173 SC 346 

19. NT—Thompson v New Tork, 6 

N T Super 487, 498. affirmed 11 

NT 116 

20 NT —Thompson v. New Tork, 
11 NT 115, 120 

21. N T —Thompson v- New Tork, 
11 NT 115, 120 
68 C J p 205 note 69 
22 Webster New Int D 

23. NT—Siebel v Pleayl. 172 NT 
S 798 

24, Ind—Jeffersonville v, Louis¬ 
ville, elc, Steam Ferry Co, 27 
Ind 100, 89 AmD 495 

25 Vt—City of Burlingrton v Cen¬ 
tral Ve/mont Ry. Co. 71 A 826, 
82 Vt 5. 


Delegration of rifirht to municipal 
corporation see Municipal Coipo- 
rations § 1055 

Powers, duties, and liabilities of 
municipal dock department or com¬ 
missioners see Municipal Corpora¬ 
tions § 644 

Prerogative of sovereignty 

Ownership, control, and operation 
of port facilities are essentially and 
usually prerogatives of sovereignty 
U S —Commissioner of Internal Rev¬ 
enue V Ten JSyclE, CCA 2. 76 P 
2d 515, 

Duty to provide facilities 
NT—In re New Tork, 135 NT 253, 
31 NE 1043, 31 Am SR 825 
20 CJ p 679 note 43 [a] 

Statutory provision, held nnoonstitu- 
tional 

That section of the act authorizing 
the department of state docks and 
terminals to expand port facilities, 
providing that no more than two 
thousand five hundred dollars of 
amount received from sale of bonds 
or from any other state funds shaJl 
be expended in payment of services 
of an attorney, is unconstitutional 
Ala —Sweet v Wilkinson, 40 So 2d 
427, 252 Ala 343 


of Anne Arundel County, 86 A 
1039, 119 Md 385 

68 O J p 205 note 67. 

27. U S —Berger v Ohlson, CCA 
Alaska, 120 F 2d 56 

28. Ky—^Burke v Trabue's Ex’x, 126 
S W 125, 137 Ky 580 

68 C J p 207 note 99 

29. Mass—Nichols v- Boston, 98 
Mass 42, 93 AmD 132—Sargent v 
Ballard, 9 Pick 251 

30. Mass—Gray v Bartlett, 20 Pick 
186. 32 AmD 208 

31. N T —^Knickerbocker Ice Co. v 
Forty-Second St, etc, R Co, 78 
NTS 838, 39 Misc 27, affirmed 83 
NTS 469, 85 App Div 530, af¬ 
firmed 68 NE 864, 176 NT. 408, 
reargument denied 69 N E 1125, 
177 NT. 528 

32. N T —^Bedlow v New Tork 

Floating Dry-Dock Co, 19 NE 800, 
112 NT. 263, 2 LRA 629 

33. NT —^Bedlow v New Tork 

Floating Dry-Dock Co, supra 

68 CJ p 207 note 3 

34s. NT—Thompson v New Tork, 11 
NT 115 

35. NT—Thompson v New Tork,. 
supra. 

38. US —^Llnthlcum v Ray, Dist.. 
Col, 9 Wall 241, 19 LBd. 667. 


26. Md —Chaney v. Commissioners 
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ant,37 the right to unload at a wharf being con¬ 
sistent with title m another 38 Moreover, where the 
state has laid out a public street on which a wharf 
was subsequently constructed and the wharf became 
the properly of the state, a lot owner who uses the 
wharf and street as a means of access to his lot 
cannot acquire any rights to the wharf by adverse 
possession against the state 39 

§ 3. - Grants, Franchises, and Privileges 

a. In general 

b. Construction 

a. In General 

The privilege of erecting wharves to prefect into the 
stream may be granted or withheld at the pleasure of 
the state, and the right cannot be exercised by an in¬ 
dividual except by a grant for that purpose by the sov¬ 
ereign power or by prescription, but no particular, tech¬ 
nical words are necessary to constitute a valid grant. 

Since the title to the soil under navigable wa¬ 
ters is, as shown in Navigable Waters § 89, in the 
sovereign, the privilege of erecting wharves to 
project into the stream is one which may be grant¬ 
ed or withheld at the pleasure of the state, ^9 and 
being a franchise, the nght cannot be exercised by 
an individual, except by a grant for that purpose 
by the sovereign power, or by prescription No 
particular, technical words are necessary to con¬ 
stitute a valid grant, ^3 and a statutory require¬ 
ment that a grant should specify the quantity of 
the land that might be used, has been held to be 
directory only.‘*3 a right granted by harbor com¬ 
missioners to use piers for docking vessels is a 
mere privilege or license A grant of wharf 
rights does not include the nght to receive ves¬ 
sels at each of its sides ^5 Where a license to ex¬ 
tend a wharf to a point below high water mark 
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and accompanying plans were not recorded with¬ 
in one year after effective date of the license as 
required by statute, the license became void in the 
stnct sense, and thereafter the structure involved 
was maintained on the lands of the commonwealth 
without right 

Appurtenances included. Ordinarily the grant of 
a wharf nght includes as appurtenant thereto a 
right of access over adjacent lands under water 47 
It has been held, however, that the grant of the 
nght to maintain a pier will not confer any nght 
of access from or over the lands which the city 
may at its pleasure cause to be filled in, although 
in such case, as long as this territory is not filled m 
it serves the purpose of access to the pier, con¬ 
stituting merely a pnvilege by sufferance and not 
a legal right ,48 and a dock company acquired no 
right to land included in a road leading to the 
wharf and adjoining land imder water by its act 
of incorporation 49 

Exclusive privileges The state may grant an ex¬ 
clusive privilege to an individual to erect and keep 
a public wharf,90 or to erect and maintain sheds by 
private persons on public piers 9i Exclusive riparian 
rights do not attach, as a matter of course, to a 
grant of lands under water,92 and, in the absence of 
an express grant, and of any manifest intent to con¬ 
vey It, no exclusive nght of wharfage passes 93 

Rcvocahihty. A legislative act may operate as 
a grant or as a revocable license according to the 
circumstances of the case ,94 and it is held that 
valid sovereign grants, once made, are inviolable,95 
but that licenses are revocable96 if there is com¬ 
pliance with the statute relating to revocation 97 

On termination of franchise, the ownership of 
wharves may become vested in the public body 9 8 


37. N J —^Kipp V Den ex dem Van 
Blarcom, 24 N J Law 854 

38 ]sr jr —Kipp V Den ex dem Van 
Blarcom, supra 

39. Cal —^Arques v. City of Sausali- 
lo, 272 P2d 58, 126 Cal App 2d 403 

40. La—^De Gruy v Aiken, 9 So 747, 
43 La Ann 798 

68 C J p 205 note 72 

41. Cal—City of Oakland v E K 
Wood Lumber Co, 292 P 1076, 211 
Cal 16. 80 ALR 379 

68 C J p 205 note 73 

42- NT—^Langrdon v New York, 93 
NT. 129 

68 C J p 206 note 74 

43. Cal —City of Santa Cruz v 
Southern Pac R Co, 126 P. 362, 
163 Cal 538 

68 C J p 206 note 76 

4ifc Cal—Union OIL Co. of Califor¬ 


nia V Rideout, 177 P 196, 38 Cal 
App 629 

45, Mass —^Wellington v City of 
Cambridge, 100 KB 1096, 214 Mass 
35 

68 C J p 206 note 77 

46. Mass—Tilton v City of Haver¬ 
hill, 42 NE2d 588, 311 Mass 572 

47 NT—In re New York, 87 NB 
769, 193 NY 603, motion denied 
88 NE 1126, 194 NT 586 

68 C J p 206 note 79 

48. NT —In re New York, supra. 

49. N J—Quinlan v Borough of Fair 
Haven, 131 A 870, 102 NJLaw 
443 

50. Miss—^Martin ▼ O'Brien, 34 
Miss. 21 

68 C J p 206 note 81. 

61. N T —People v Baltimore, etc, 
R Co, 22 NB 1026, 117 NT. 160. 
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52. U S —Turner v People's Ferry 
Co , CCNY, 21 F 90 

53. U S —Turner v People's Ferry 
Co, supra 

54- Mass —Bradford v McQuesten, 
64 NB 688, 182 Mass 80 

68 C J p 206 note 86 

55. N Y —Langdon v New York, 93 
NT 129 

68 C J p 206 note 87 

56. NT—In re Pier Old No 49, East 
River, in City of New York, 124 N 
B 148, 227 NY 119 

68 C J p 206 note 88 

57. NT—In re Pier Old No 49, Bast 
River, in City of New York, supra, 

68 C J p 206 note 90 

58. Cal—City of Los Angeles v Pa¬ 
cific Coast S S Co, 187 P. 739, 45 
Cal App 16 

68 C J. p 206 note 91. 
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b. Construction 

Such a rule of construction must be adopted as will 
render a grant effectual for some purpose, and if the 
purpose IS not plainly expressed in the grant, the intent 
of the parties must be ascertained from the nature and 
situation of the land granted and all the surrounding 
circumstances. 

Where the sovereign grants land under water, 
which cannot, in its natural state, be subjected to 
any of the uses to which dry land may be devoted, 
such a rule of construction must be adopted as will 
render the grant effectital for some purpose The 
purpose may be plamly expressed in the grant, but 
if it IS not, then the intent of the parties must be 
ascertained from the nature and situation of the 
land granted, and all the circumstances surround¬ 
ing the grant which may properly be considered for 
the purpose of ascertaining such intent Fol¬ 
lowing these rules, many specific grants have been 
construed by the courts Thus, a grant of wharf¬ 
age has been held to confer no proprietary rights 
m the soil ^2 An ordinance understood by all par¬ 
ties as granting the right to build and maintain 
a wharf was given a liberal interpretation to that 
effect A statute authorizing riparian owners 
to construct wharves must be construed with a 
statute empowering municipalities to regulate wharf 
construction,6^ and as thus construed it has been 
held that such owners have no nght, without per¬ 
mission, to construct a wharf into navigable water 
within a city or town in such manner as unneces- 
sanly to interfere with navigation and acquire a 
vested nght by doing so A provision of a permit 
should not be interpreted to nullify it 66 

§ 4, Transfer of Wharf Rights by Owners 

A license to construct a dock on state land is assign¬ 
able, subject to the right of the state to revoke the license. 

A license to construct a dock on state land is 
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assignable, subj'ect only to the right of the state 
to revoke the license 67 

§ 5. - Lease 

a In general 

b Rights and liabilities of lessor 
c Rights and liabilities of lessee 

a. In General 

Wharves may be leased, but the leasing thereof Is 
generally regulated by statute, and ordinarily public 
areas cannot be leased for private purposes The lease 
Itself IS merely a letting of the franchise of wharfage, 
and no property in, or right to, the wharf itself passes 
to the lessee 

Wharves may be leased,66 but the leasing thereof 
IS generally regulated by statute, and ordinarily, 
public areas cannot be leased for pnvate purpos¬ 
es 69 Moreover, the owner of a public pier which 
had exclusive control thereof at the time of an 
accident cannot give retroactive effect to a lease 
between the owner and a steamship company so 
as to change the relationship of wharfinger and 
permittee existing between such parties at the time 
of the accident 

The lease itself is merely a letting of the fran¬ 
chise of wharfage, no property in, or nght to, 
the wharf itself passes to the lessee,although, 
as shown infra subdivision c (1) of this section, 
the beneficial use of all the lessor’s rights and priv¬ 
ileges in the demised premises and of the ease¬ 
ments connected therewith passes to the lessee for 
the term provided for. To create a lease of a wharf 
no particular words are necessary provided the in¬ 
tention of the parties is clear.'^^ 

Construction, In the construction of leases of 
wharves, the intention of the parties at the time 
the lease was executed and delivered as to what 
was included in it must govern ,73 and that inten- 


59- N" Y —Langdon v New York, 93 
NY 129 

60- Cal —Rush v. Jackson, 24 Cal 
308 

N Y —Langdon v New York, 93 N Y 
129 

61. Ala —^Murphy v Montgomery, 11 
Ala 586 

€8 CJ p 206 note 94—26 C J p 1021 
note 2 Ca] 

62 Ala—Murphy v Montgomery, 11 
Ala 686 

63 Cal —City of Santa Cruz v 
Southern Pac. R Co , 126 P 362, 
163 Cal 538 

68 C J p 207 note 96 

64, Or—Port of Portland v Reeder, 
280 P 2d 324, 203 Or. 369 

65- Or—^Port of Portland v. Reeder, 
supra. I 


66 US —Rocky Point Oyster Co v 
Standard Oil Co of New York, D C 
RI. 265 F 379 
68 C J p 207 note 97 

67. N Y —Ziegele v. Richelieu, etc , 
Nav Co, 38 NYS 1022, 3 App 
Div 77 

Wharfage rights as property see 
Navigable Waters § 73 

68. Or—Treadgold v. Willard, 160 
P 803, 81 Or 658 

68 C J p 207 note 13 
Power of municipality to lease see 
Municipal Corporations § 1815 
^ease of land for wharves 

Docks commission, with approval 
of governor, could lease land to city 
for docks, wharves, and piers 
Ala—State ex rel Radcliif v City of 
Mobile, 155 So 872, 229 Ala 93 
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69. Me —Hamilton v Portland State 
Pier Site Dist. 112 A 836, 120 Me 
15 

68 C J p 207 note 15 

70. U S —^Manhattan Lighterage 
Corp V, Moore-McCormack Line, 
DCNY, 45 FSupp 271 

71. NY—^New York Pilot Com'rs v 
Clark, 33 NY 251 

Taylor v Beebe, 26 NY Super 
262 

72. Mass—^Viaux v John T Scully 
Foundation Co, 142 NE 81, 247 
Mass 296 

68 C J p 208 note 18 

73. Wash—Brown v. Carkeek, 44 P. 
887, 14 Wash 443. 

68 C J p 208 note 21, 
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tion must be discovered from the language employed 
in the instrument itself, considered in the light of 
surrounding circumstances 

b. Rights and Liabilities of Lessor 

A lessor may reserve the right to charge wharfage 
against vessels not owned or chartered by the lessee, 
and he does not lose the right to unobstructed access to 
navigable water by the lessee’s permissive erection of a 
pier The lease does not always warrant the condition 
of the wharf, and the lessor is bound by ptovisions of the 
lease relating ^ the purchase of machinery placed on 
the premises with his consent, and of ordinances relating 
to the installation of fire extinguishers. 

A lessor may reserve the right to charge wharfage 
against vessels not owned or chartered by the les¬ 
see The wharf proprietor does not lose the right 
to unobstructed access to navigable water by a 
lessee’s permissive erection of a pier,*^® and in such 
case, the lessee must bear the cost and burden of re¬ 
moval and restoration at the termination of the 
lease The lease does not always warrant the con¬ 
dition of the wharf78 or that it is fit for the purpose 
for which it is hired ,'^9 where the lease provides 
that the obligation of the landlord to keep the 
demised premises in repair shall not accrue until 
written demand stating the particular repairs to be 
made is given, the fact that the landlord often 
makes repairs without such written request does not 
impose on him any obligation to make repairs m 
the absence of a written request 80 A provision 
that the lessor, at the expiration of the lease, should 
buy “machinery and apparatus” placed on the 
premises with his consent, included appliances and 
structures of a permanent character 8i Under an 
ordinance imposing on a pier owner the duty to 
provide fire extinguishers, the lessor is liable for 
such equipment, although the lessee is compelled to 
install It, 8 2 
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Tenanfs breach of covenant. The measure of the 
landlord’s damages for a tenant’s breach of a cove¬ 
nant to put and to maintain a wharf in good condi¬ 
tion IS the difference in value at the time the ten¬ 
ant surrendered possession and the time he took pos¬ 
session, 8 3 not the cost of reconstructing the pier.84 
In an action for breach of an agreement in the 
lease to return the dock to the lessor m its original 
condition, the court when giving the lessor judg¬ 
ment against the contractor for damage to the dock 
properly refuses to enter judgment for the les¬ 
sor against a subcontractor whose negligence was 
chiefly responsible for the loss, but with whom no 
privity of contract existed 85 

Retaking of possession A lessor is justified in 
some cases in retaking possession under a lease, for 
lessee’s violation of its terms, 86 as for instance, 
where the lessee permits a vessel carrying explo¬ 
sives to lie at the pier 87 

Abandonment by lessee. On an abandonment 
by the lessee, the right to the possession of the 
wharf, and to its earnings will revert to the owner.88 

c. Rights and Liabilities of Lessee 

(1) In general 

(2) Maintenance and repair 

(3) Rent 

(1) In General 

The rights and liabilities of the lessee depend on a 
proper construction of the lease He may become entitlecf 
only to the wharfage without acquiring any exclusive 
right to possession, but it has been held that the bene¬ 
ficial use and enjoyment of all the rights and privileges 
possessed by the lessor m the demised premises for the 
term provided for pass to the lessee. 

The rights and liabilities of the lessee depend 
on a proper construction of the lease 89 He may be¬ 
come entitled only to the wharfage, without acquir- 


74 Wash —^Brown v, Carkeek, su¬ 
pra 

68 C J p 208 note 22 

75. US—The M L C No 10, C C A 
NT, 10 F 2d 699, certiorari denied 
46 set 488, 271 US 675, 70 L. Ed 
1146 

76. Md —Baltimore & Philadelphia 
Steamboat Co v Ministers and 
Trustees of Starr Methodist Prot¬ 
estant Church in Baltimore City, 
130 A 46. 149 Md. 163 

77. Md—^Baltimore & Philadelphia 
Steamboat Co v Ministers and 
Trustees of Starr Methodist Prot¬ 
estant Church in Baltimore City, 
supra. 

78. Mass—^Viaux v John T Scully 
Foundation Co, 142 NE. 81, 247 
Mass 296. 


78. Mass —^Viaux v John T. Scully 
Foundation Co, supra 

80. U S —Cia Exportadora E Import- 
adora Mexicana, S A, v Marra 
Bros, DC NT, 59 P Supp 989 

81. US —Great Northern By Co. v 
Philadelphia & Reading Coal & 
Iron Co. Mmn, 242 P 799, 155 CC 
A- 387 

82. NT —^People ex rel Pennsyl¬ 
vania R Co V Leo, 188 NTS 226, 
196AppDiv 426 

83. NT—City of New York v Mc¬ 
Carthy, 157 NTS 711, 171 App 
Div. 661 

84. NT.—City of New York v Mc¬ 
Carthy, supra, 

85. Wash—^Nelson v City of Seat¬ 
tle, 38 P2d 1034, 180 Wash 1. 
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86. US —Peirce ▼ New York Dock 
Co, CCANT, 255 P 165 

87. U S —Peirce v. New York Dock 
Co, supra 

88. Wash —Bogart v Sound Motor 
Co, 134 P 468, 74 Wash 679 

89. U S —Peirce v New Toik Dock 
Co, CCANT, 265 F 148 

68 C J p 208 note 36 
Contract for storage of shlpfi con¬ 
strued 

(1) Not to imply agreement on 
part of owners to raise and move 
sunken boat 

U S —City of Newark v Mills, CCA 
NJ, 36 F2d 110, certiorari denied 
60 set 237, 281 US 722, 74 L Ed 
1140 

(2) To imply undertaking to re¬ 
move boats on expiration of term 

1 U S —City of Newark v. Mills, supra 
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ing any exclusive right to possession He cannot 
interfere with the public use of the pier for pur¬ 
poses of navigational A lease of a pier includes 
Its appurtenances,such as the right to tie ves¬ 
sels thereto,93 and to a sufficient channel 94 The 
lessee may abandon or surrender his lease,®^ but a 
lessee’s property rights are not lost because their ex¬ 
ercise may be inexpedient or unnecessary for a 
time 9® 

The beneficial use and enjoyment of all the rights 
and privileges possessed by the lessor m the de¬ 
mised premises for the term provided for pass to 
the lessee ,97 and he thereby acquires the nght, 
not only to the use and enjoyment of the prem¬ 
ises demised, and of all easements connected there¬ 
with,® 3 but also the right to adapt the premises 
to the purpose of securing the most profitable use 
of them not inconsistent with the terms of the 
lease,®9 and the lessor has no nght or power of 
interference therewith ^ The lessee cannot be re¬ 
quired to pay charges required by law to be paid 
by the pier owner,^ but he may be liable for dam¬ 
age to the lessee of another part of the dock, if 
he is responsible therefor 3 If, on terminating the 
lease, the tenant leaves rubbish on the premises, 
he will be liable for any damages occasioned there¬ 
by,^ but such act does not amount to a continued 
use and occupation of the estate 5 


Renewal of lease The holding over by lessee aft¬ 
er expiration of the lease, together with the con¬ 
tinued payment of rent, creates a tenancy from 
year to year,® but is not a renewal or extension 
of the lease 7 

Subletting, An agreement to allow a steamboat 
owner to use a lessee’s facilities to repair his steam¬ 
boat is not a subletting in violation of the lease 3 

Relief from forfeiture Equity will not relieve 
against a forfeiture arising from breach of cove¬ 
nant, where there cannot be just compensation de¬ 
creed for the breach 9 

Tenanfs claims as to title A lessee, retaining 
rights secured by the lease, is estopped to controvert 
his landlord’s title,and his exercise of a wharfing- 
out privilege cannot ripen into adverse title 

(2) Maintenance and Repair 

A lease of a wharf may require the lessee to maintain 
it or keep it in repair, or to make good any damage 
from the occupation, and m such case the lessee's lia¬ 
bility IS not limited to repairs easily made. 

A lease of a wharf may require the lessee to main¬ 
tain iti^ or keep it in repair,^® or to make good any 
damage from the occupation,!^ and m such case, 
the lessee’s liability is not limited to repairs easily 
madeIt has been held, however, that the 
lessee is under no obligation to reconstruct and re- 


SO. N T —^Pilot Com'rs v Clark, 33 
N r 251 

Right of lessee to wharfag-e fees see 
infra § 12 

01 NT—Pilot Com'rs v Clark, su¬ 
pra 

02 US —Peirce v New York Dock 
Co, CCANT, 255 F 165 
Flats built on tide lands extending 
to deep water, when necessary to the 
use of a wharf, may pass under a 
lease as an appurtenance thereto 
Wash—Brown v Carkeek, 44 P 887, 
14 Wash 443 

93 US —^Peirce v New York Dock 
Co, OCANY, 255 P 165 
04- Mass —Philadelphia & Reading 
Coal & Iron Co v Salem Terminal 
Corporation, 162 NE 61, 256 Mass 
95—Philadelphia & Reading Coal 
& Iron Co V Salem Terminal Cor¬ 
poration, 148 NE 444, 252 Mass 
439 

95. Cal —Security-First Nat Bank 
of Los Angeles v Marzen, 32 P 2d 
727, 23 CalApp 2d 446 
Circumstances amotuitiiig to surren¬ 
der 

Where lessee of portion of wharf 
used for dance hall and its lessor 
executed a lease to city for a term of 
more than a year in advance of date 
of expiration of lessee's lease, and 
monthly rental was to be paid by 


city to both original lessee and les¬ 
sor, and repairs could be made by 
city only with approval of original 
lessee and lessor, execution of the 
lease to city constituted a surrender 
by original lessee of its lease 
Cal —Security-First Nat Bank of 
Lios Angeles v Marzen, supra 

96. Mass —^Philadelphia & Reading 
Coal & Iron Co v. Salem Terminal 
Corporation, 148 N E 444, 252 Mass 
439 

97. NT —^Bedlow ▼ New York 

Floating Dry-Uock Co, 19 NB 800, 
112 NT 263. 2 DRA. 629 

68 C J* p 209 note 43 

98. N Y —Bedlow v New York 

Floating Dry-Dock Co, supra 

99. N Y —Bedlow v. New York 

Floating Dry-Dock Co, supra 

68 C J p 209 note 45 

1. NY —Bedlow v New York Float¬ 
ing Dry-Dock Co, supra 

68 C J p 209 note 46 

2. Pa—^Haley v American Agr 
Chemical Co, 73 A. 657, 224 Pa. 

' 316 

3. Wash —^Pacific Grocery Co v 
James Griffiths & Sons, 191 P. 785, 
112 Wash 285 

4. Me—^Wilson v. Prescott, 62 Me 
115 

5« Me—Wilson V Prescott, supra. | 
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6. US —Edward Hines Lumber Co 
V. American Car & Foundry Co, 
C C A Ill , 262 F 757, certiorari de¬ 
nied 40 set 179, 251 US 557, 64 
LBd 413 

7- US —^Edward Hines Lumber Co 
V American Car & Foundry Co, 
supra 

6. La —Higgins Lumber & Export 
Co V. Drackett, 125 So 322, 12 La 
App 70. 

9. US —Peirce v New York Dock 
Co, CCANY, 265 F 148 

10. Or—Treadgold v Willard, 160 
P 803, 81 Or 658 

68 C J p 209 note 56 

11. Cal —City of Oakland v. Wheel¬ 
er, 168 P 23. 34 CalApp. 442. 

12. N C —Chambers v North River 
Line, 102 SE 198, 179 NC 199 

68 C J p 209 note 67 

13. NT—City of New York v Mc¬ 
Carthy, 167 NTS 711, 171 App 
Div 561 

14- Mass—Viaux v. John T Scully 
Foundation Co, 142 NE 81, 247 
Mass 296 

68 C J p 209 note 59 

15. N Y —City of New York v Mc¬ 
Carthy, 157 NTS 711, 171 App. 
Div 561 

68 C J. p 210 note 60. 
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build levees and bulkheads destroyed by a storm of 
extraordinary violence 

(3) Rent 

The lessee of a wharf is liable for the rent expressly 
agreed to be paid, and the construction of the agreement 
by the parties may be considered m determining the 
amount due. 

The lessee of a wharf is liable for the rent ex¬ 
pressly agreed to be paid,!*^ and the construction of 
the agreement by the parties may be considered in 
determining the amount due it has even been 
held that the agreed rent must be paid although the 
premises were destroyed before entry under the 
lease,or subsequently became useless for the pur¬ 
pose for which they were hired ,^0 and a lessee in 
possession before execution of a rental contract 
requiring the lessor to furnish six feet of water 
has no right to refuse to pay rent or vacate the 
premises because of the lessor’s failure to furnish 
such depth of water There is no liability, how¬ 
ever, for rent accruing after the passage of an ordi¬ 
nance which prevents lessees from using the leased 
pier 23 If a lessee continues to use the wharf after 
the termination of the lease, he remains liable for 
the value of such use,23 and this value is determined 
by the rental stipulated for a like period in the 
lease 24 One who is let into possession under a 
contract to take a lease, but violates his agreement, 
must account, under an implied contract, for the 
wharfage received.25 

Defenses to actions for rent Eviction is a good 
defense to an action on the lease to recover the 
rent,25 and so is the failure to construct the wharf 
m conformity with the stipulations of the lease 27 
Where the lessor made a deduction from the rent for 
the use of a part of the rented space, the lessee was 

16. La—Eager, Ellerman & Co v 
New Orleans, 36 La Ann 933 

17. S C —Port Utilities Commission 
of Charleston v Marine Oil Co, 

175 SE 818, 173 SC 346 

18 US —^Davis v North Bank Dock 
Co, DC Or, 294 P 336 

19. Me—Hill V. Woodman, 14 Me 
38 

20 Mass—Viaux v John T Scully 
Foundation Co, 142 NE 81, 247 
Mass 296 

68 C J p 210 note 66 

21. S C —Port Utilities Commission 
of Charleston v Marine Oil Co, 

175 SE 818, 178 S.C 346 

22. NT—Magner v Mills, 242 NT 
S 706, 137 Misc 636 

23. NT—Tonkers v Palisade Fer¬ 
ry Co. 68 NTS 173, 40 App Div 
613 


not entitled to credit for rent collected by the lessor 
from a third party for the use of such space 28 

Ejectment for nonpayment The lessee of a 
wharf and slip may be ejected for nonpayment of 
rent,29 and it is no defense that the lessor failed 
to maintain six feet of water in the slip as re¬ 
quired by the lease contract, since such failure did 
not constitute an eviction 30 

§ 6, - Sale and Conveyance 

Wharf rights may be the subject of a sale or reserva¬ 
tion, and in the sale of a wharf the law imputes to a 
purchaser knowledge of all the facts appearing on the 
paper evidence of title which it is necessary for him to 
inspect to ascertain its sufficiency. The right to wharfage 
Will pass as an incident to a pier sold on a tax sale. 

Since a wharf right, as shown in Navigable Wa¬ 
ters § 73 a, is a property right, it is the subject of 
sale,31 and therefore it may also be the subject of 
reservation 32 In the sale of a wharf the law 
imputes to a purchaser knowledge of all facts ap¬ 
pearing at the time of his purchase on the paper or 
record evidence of title which it is necessary for 
him to inspect to ascertain its sufEciency 33 The 
right to wharfage will pass as an incident to a pier 
sold on a tax sale 34 

Constmehon Where the terms of a contract for 
the sale of a wharf are expressed, they must control 
its construction 35 Where they are not thus ex¬ 
pressed, however, the construction will be controlled 
by the use and condition of the property at the time 
of sale, and certain implications or presumptions 
of law arising thereon 33 Thus, flats necessary to 
the use of a wharf, and usually occupied with it, may 
pass as appurtenant to it 37 Such implications or 
presumptions, however, will only be applied in the 

31. Md—^Baltimore v White, 2 Gill 
444 

68 C J p 210 notes 78-83 

32. Mass —Hastings v Gnmshaw, 
27 NE 62X, 163 Mass 497, 12 L R 
A 617 

68 C J p 210 note 77 

33. Md—Baltimore v White, 2 Gill 
444 

68 C J p 210 note 78 

34. NT—-Smith v New Tork, 68 N. 
T 552 

35. Mass—Wood v West Boston, 
etc, Bridges, 122 Mass 394 

Va—Hardy v McCullough, 23 Gratt 
261, 64 Va, 261 

36. Mass—Doane v Broad St As¬ 
soc , 6 Mass 332 

68 C J p 210 note 81 

37. Mass—^Doane v Broad St As¬ 
soc , supra 

68 C J. p 210 note 82, 


24 Or —Lewis v. Northwestern 

Waiehouse Co. 127 P 33, 63 Or 
239 

68 C J p 210 note 69 

25. NT—New Tork v Hill, 13 How 
Pr 280 

26. Pa—^In re Cone's Estate, 9 Pa 
Co 267 

68 C J p 210 note 71 

27. NT—^People v Kelsey, 38 Barb 
269, 14 AbbPr 372 

68 C J p 210 note 72 

28. NT—Carroll v Patterson, Gra¬ 
ham & Co, 194 NTS 529 

29. S C —^Port Utilities Commission 
of Charleston v. Marine Oil Co, 
175 SB 818, 173 SC 346 

30. S C —Port Utilities Commission 
of Charleston v Marine Oil Co, 
supra 


84 C J S —37 
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absence of an express contract on the subject be¬ 
tween the parties 

§ ?• Government Regulation and Supervision 

a. In general 
b Rates 

a. In G-eneral 

Wharves belong to a class of property m which the 
public IS concerned, and as to which the government has 
reserved the right to regulate and control, and the 
government has a right of general supervision over the 
establishment and operation of wharves which is usually 
exercised by the enactment of statutes giving stipulated 
powers of supervision to boards or commissions 

Wharves belong to a class of property in which the 
public IS concerned,29 and as to which the govern¬ 
ment has reserved the right, as between its citizens, 
to regulate and control ^0 As shown in Commerce 


§ 44, although wharves are related to commerce 
and navigation as aids and conveniences, neverthe¬ 
less, being local in their nature, and requiring spe¬ 
cial regulations at particular places, the jurisdic¬ 
tion and control thereof, in the absence of congres¬ 
sional legislation on the subject, properly belong 
to the states in which they are situated It has been 
held, however, that where no wharfage is charged 
the public, the legislature has no power of regula¬ 
tion, since no public interest is affected 

The government has a right of general supervi¬ 
sion over the establishment of wharves^^ ^nd their 
operation,42 which is usually exercised by the en¬ 
actment of statutes giving stipulated powers of 
supervision to boards or commissions 44 Among 
such powers may be enumerated the powers to 
supervise and regulate the making of wharves,45 
the mode in which they may be used and occupied,4® 


38. Va—Hardy v McCullough, 23 
aratt 251, 64 Va 251 

39. US—^Weems Steamboat Co of 
Baltimore v Peoples Steamboat 
Co, CeVa, 141 F 45i, affirmed 
152 F 1022, 82 CCA 276, reversed 
on other grounds 29 S Ct 661, 214 
US 345, 53 LEd 1024, 16 Ann Cas 
1222 

Kules and regulations by wharfinger 
see infra § 10 

40. U S —Baltimore & O R Co v 
U S, CA3, 201 F2d 795 

Cal —City of Oakland v El Dorado 
Terminal Co, 106 P 2d 1000, 41 Cal 
App 2d 320 
68 C J p 211 note 86 

41. Va —Hunter v Commonwealth, 
60 S E 102, 107 Va 909 

42. Cal —City of Oakland v El Dora¬ 
do Terminal Co, 106 P 2d 1000, 41 
Cal App 2d 820 

68 C J p 211 note 98 

43. Cal —City of Oakland v El Do¬ 
rado Terminal Co , supra 

68 C J p 212 note 99 
Bailroads fnmisliing wharfage 

(1) Railroads opening their piers 

for a charge to truckers for cainage 
of cargo to or from seagoing ships 
are subject to regulation under Ship¬ 
ping Act as parties “furnishing 
wharfage . in connection with 

a common carrier by water" and 
hence are subject to orders of fed¬ 
eral maritime board 

U S —Baltimore & O R Co v U S, 
CAS, 201 F2d 795 

(2) The fact that such railroads 
may be subjected to regulation by 
federal maritime board in some re¬ 
spects and by interstate commerce 
commission in other respects does 
not render such regulation unla^w- 
ful 

U S —Baltimore & O R Co v U S , 
supra I 


(3) Such railroads are subject to 
the act notwithstanding they did not 
leceive, handle, store or deliver such 
truck-borne freight 
i U S —Baltimore & O R Co v U S, 
CAS, 208 F2d 734 

I 44 K Y —In re Pier Old No 49, East 
River, in City of New York, 173 
NYS 320, 185 App Div 539 re¬ 
versed in part on other grounds and 
affirmed in part 121 NE 148, 227 
NY 119 

68 CJ p 213 note 1 

Authority Imuted to that given hy 
statute 

The authority of park and harbor 
I commissioners is limited to that giv¬ 
en them by the statute creating the 
commission, and under an act creat¬ 
ing such commission to manage and 
control land and harbor improve¬ 
ments, excepting rights and piivi- 
leges in lands theretofore granted, 
commission is unauthorized to inter¬ 
fere with possession of wharf prop¬ 
erty, title to which arose prior to the 
enactment through public sale by 
burgess and town council, which sale 
I was followed by deed to predecessor 
I of person in possession of wharf 
Pa—Paasch v Wright, 177 A 795, 
317 Pa 454 

Act fixing salaries of state officers 
and employees 

(1) Held not violative of constitu¬ 
tion as applied to employee of state 
docks commission 

Ala—State Docks Commission v 
State ex rel Cummings, 150 So 
345, 227 Ala 414 

(2) Held applicable to employee of 
state docks commission employed 
from month to month 

Ala —State Docks Commission v 
State ex rel Cummings, supra 

(3) Held inapplicable to day or 
casual laborers employed by state 
docks commission 

578 


Ala—State Docks Commission v 
State ex rel Cummings, supra 

45. La —Warriner v Board of 

Com*rs of Port of New Orleans, 62 
So 157, 132 La 1098 
Pa —Kusenberg v Browne, 42 Pa 

1 7 o 

Rejection of bids held lawful 

Rejection by the board of harbor 
commissioners of all bids for the 
construction of a wharf was lawful 
wheie the board believed that the 
bids would prove to be too high for 
the appropriation and that such ac¬ 
tion was to the best interests of the 
public 

Hawaii —Marshall Const Co v Big¬ 
elow, 29 Hawaii 641 

48 La—^Warriner v Board of 

Com’rs of Port of New Orleans, 62 
So 157, 132 La 1098 
Pa—Kusenberg v Browne, 42 Pa 
173 

Berthing, loading, and unloading of 
vessels 

The unrestrained berthing, loading, 
and unloading of vessels under the 
direction of one owner at one wharf 
IS not in conformity with the pur¬ 
poses of the legislature in the crea¬ 
tion of a port department, which 
through its commission, appointed to 
promote commerce for the harbor, 
should have the exclusive control and 
management of the port unhampered 
by those whose interests might tend 
to hinder the adequate and compre¬ 
hensive development of the entire 
harbor 

Cal—City of Oakland v El Dorado 
Terminal Co, 106 P 2d 1000, 41 Cal 
App 2d 320 

Wharf storarge facilities provided 
at shipside for cargo unloaded from 
water carriers are subject to regu¬ 
lation by the maritime commission, 
whether publicly owned or not, under 
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the erection o£ sheds, the maintenance of a suffi¬ 
cient depth of water,4 8 and the lighting and policing 
of wharves,and much is sometimes left to the 
discretion of the board or commission 50 It is the 
duty of commissioners, having charge and control of 
a public landing, to defend the rights of the public 
to the use of such landing 51 

h. Rates 

Wharves are subject to governmental regulation in 
the matter of charges By local state laws wharfage 
rates are generally required to be reasonable, and by 
those laws their reasonableness must be judged A 
customary rate cannot control the statutory rate 

Wharves are subject to governmental regulation 
in the matter of charges, 52 the right being based on 


the theory that the right to wharfage is in the nature 
of a franchise from the sovereign, and occupation is 
affected with public interest ,52 and particular 
boards or commissions may be authorized to fix the 
rates of wharfage or dockage 54 The fedeial Ship¬ 
ping Act, 46 US CA. § 816, which deals with per¬ 
sons furnishing wharfage facilities and gives a 
federal board power whenever it finds that any regu¬ 
lation or practice is unjust or unreasonable, to 
determine, prescribe, and order enforced a just and 
reasonable regulation or practice, is comprehensive 
enough to give the board power over persons fur¬ 
nishing wharfage facilities with respect to rates, 
even though the words “rates” or “rate-making 
power” are not used in connection with the board’s 
power over those persons 55 As shown in Com- 


the Shipping Act of 1916, §§ 1, 17, as 
amended, 46 US C A §§ 801, 816 
U S —State of California v U S , 
Cal, 64 set 352, 320 US 577, 88 
L Ed 323, rehearing denied 64 S Ct 
516, 321 US 802. 88 L Ed 1089, and 
City of Oakland v U S, 64 S Ct 
516, 321 US 802, 88 L Ed 1089 
47 La—^Waniner v Boaid of 

Com’rs of Port of New Orleans, 62 
So 157, 132 La 1098 
48. La—^Warriner v Board of 

Com’is of Port of New Orleans, su¬ 
pra 

49 La—^Warriner v Board of 

Com'rs of Port of New Orleans, su¬ 
pra 

50. La —^Warnner v Board of 

Com’rs of Port of New Oi leans, su¬ 
pra 

68 C J p 212 note 7 

51 Md —Maxa v Commissioners of 
Harford County, 148 A 214, 158 
Md 229 

52. Pla —Bagdad Land & Lumber 
Co V Louisville & N R Co, 172 
So 851, 127 Fla 139 

68 CJ p 211 note 89, p 218 note 26 
[a] 

Amount of charges generally see in¬ 
fra § 13 

53. US—The M L C No 10, C C 
ANT, 10 P 2d 699, certioiari de¬ 
nied 46 S Ct 488, 271 U S 675, 70 L 
Ed 1146 

NT—Marine Lighterage Corporation 
V Luckenbach S S Co, 248 NTS 
71, 139 Misc 612 

54. Statutes construed 

(1) The statute relating to the reg¬ 
ulation and supervision of storage 
warehouses by the department of 
public service while excluding docks 
and wharves and definitely defining 
them, was intended to allow port 
commissioners to retain rate-fixing 
jurisdiction over water-borne goods 
only, and was not intended wholly to 
exclude docks and wharves from the 
jurisdiction of the department. 


Wash —State ex rel Port of Seattle 

V Department of Public Service, 95 
P2d 1007, 1 Wash 2d 102 

(2) Under such statute the car¬ 
nage of goods via land from dock at 
which vessel berthed to the dock to 
v^hich goods are consigned is an op¬ 
eration which IS merely incidental 
to the cainage by water and does 
not divest goods of their water-borne 
character, so as to deprive commis¬ 
sioners of port of the light to fix 
lates on goods consigned to its dock 
but discharged at another dock and 
tianspoited by land to the dock of 
the poit 

Wash —State ex rel Port of Seattle 

V Department of Public Service, 
supra 

(3) Where, however, goods were 
consigned to consignee by way of 
water and arrived at a dock other 
than that of the port and consignee 
took delivery at the dock where goods 
were discharged from boat and sub¬ 
sequently selected dock of the port 
as the most advantageous place for 
storage and at his discretion goods 
were moved to the dock of the port 
by way of truck to be transshipped 
by land at a later date, goods lost 
their water-borne character upon de¬ 
livery to the consignee at the dock 
where they were discharged from in¬ 
coming vessel, and port commission¬ 
ers had no power to fix warehouse 
rates as to such goods, but power 
lesided in department of public serv¬ 
ice under statute 

Wash—State ex rel Port of Seattle 

V Depaitment of Public Service, 
supra 

55. Pa —McNeely & Price Co v 
Philadelphia Piers, 196 A 846, 329 
! Pa 113 

Demurrage or storage charges 

(1) The maritime commission, hav¬ 
ing found that terminal operators 
were making noncompensatory wharf 
demurrage or storage charges and 
allowing excessive free time, was not 
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limited to a geneial prohibition 
against fuither preferential and un¬ 
reasonable practices, but had power 
to presciibe schedules of maximum 
free time and of minimum charges, 
and pioperly fixed charges that would 
reflect the actual cost of services, 
since noncompensatory demurrage 
would necessitate overcharges for 
other services 

U S —State of California v U S , 
Cal, 64 set 352, 320 US 577, 88 
L Ed 322, rehearing denied 64 S 
Ct 616, 321 US 802, 88 L Ed 1089, 
and city of Oakland v U S , 64 S 
Ct 516, 321 US 802, SSL Ed 1089 

(2) The determination of the prop¬ 
er cost basis should be left to the 
discretion of the commission 

U S —Stale of California v U S , D 
C Cal, 46 F Supp 474, affirmed 64 
set 352, 330 US 577, 88 L Ed 
322, rehearing denied 64 S Ct 516, 
321 US 802, 88 L Ed 1089, and City 
of Oakland v U S, 64 S Ct 516, 
321 US 803. 88 L Ed 1089 

(3) The withholding of rate-mak¬ 
ing power for services other than 
water carnage does not qualify the 
unlimited statutory grant to the com¬ 
mission of power to s'top effectively 
all unjust and unreasonable practices 
in receiving, handling, storing, or de¬ 
livering property 

U S —State of California v U S , 
Cal, 64 set 352, 320 US 577. 88 
L Ed 322, rehearing denied 64 S Ct 
516, 321 US 802, 88 L Ed 1089, and 
City of Oakland v U S, 64 S Ct. 
516, 321 US 802, 88 L Ed 1089 
(4> The phrase “regulation or prac¬ 
tice,'* in the Act extends to discrim¬ 
ination resulting from noncompensa¬ 
tory wharf demurrage or storage 
charges 

U S —State of California v U S , 
Cal, 64 set 352, 320 US 577, 88 
L Ed 322, rehearing denied 64 S Ct 
516, 321 US 802, 88 L Ed 1089, 
and City of Oakland v U S , 64 
set 516. 321 US 802. 88 L Ed 
1089. 
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merce § 136, the rates of wharfage for the use of 
public wharves may in the absence of federal legis¬ 
lation, be governed by local state laws By such 
laws wharfage rates are generally required to be 
reasonable; and by those laws their reasonableness 
must be judged®® Rates may properly be fixed to 
promote the policy of benefiting the commerce of 
the port,57 but a customary rate of wharfage cannot 
control the rates fixed by statute 

The taking of tolls without a permit from, or 
regulation by, the duly constituted authorities may 
not be said to constitute a dedication of wharfing 
facilities for public use 

Extortionate wharfage. Where wharfage charged 
is extortionate, it is for the state so to regulate it 
as to prevent extortion 

§ 8. Licenses and Taxes 

A license tax or occupation tax may be imposed on a 
wharf, and a tax for the privilege of conducting a wharf- 
boat may be imposed. 


Although, under the federal Constitution, article 
1 § 10, a state cannot provide for any tonnage tax, 
a license tax®i or occupation tax®2 may be imposed 
on a wharf So a statute may impose a tax for the 
privilege of conducting a wharfboat A corpora¬ 
tion engaged solely and exclusively in operating ma¬ 
chinery for removing freight from ships to rail¬ 
road cars IS not engaged in the business of keeping a 
landing within the meaning of a statute imposing a 
license tax.®^ 

§ 9. Management and Use 

Where a wharf is public, the owner is under obliga¬ 
tions to concede to others the privilege of using it on 
payment of reasonable wharfage, but where it is private, 
he has the right to the exclusive use and enjoyment, or 
to permit such individuals to enjoy it as he sees proper. 

Where a wharf is public, the owner is under obli¬ 
gations to concede to others the privilege of using 
it on payment of reasonable wharfage,®5 but where 
it is private, he has the right to the exclusive use 
and enjoyment, or to permit such individuals to 
enjoy it as he sees proper,®® even though the wharf 


(5) The furnishing of storage at 
nominal rates, on expiration of free 
time period amounts substantially to 
an extension of the free time and re¬ 
sults in discriminatory and unreason¬ 
able practices 

TJ S —State of California v U S , D 
CCal, 46 FSupp 474, affirmed 64 
set 352, 320 US 577, 88 L Ed 322, 
rehearing denied 64 S Ct 516, 321 
US 802, 88 LEd 1089, and City of 
Oakland v U S, 64 S.Ct 516, 321 
US 802. 88 LEd 1089 

(6) Maritime commission’s rate or¬ 
der, which did not aftect the rates 
and practices of any terminals out¬ 
side water fronts located in the state, 
did not conflict with provision of the 
federal constitution that no prefer¬ 
ence shall be given by any regulation 
of commerce or revenue to the ports 
of one state over those of another 
US—State of California v U S, D 

C Cal, 46 F Supp 474, affirmed 64 
set 352, 320 US 577, 88 LEd 
322, rehearing denied 64 S Ct 516, 
321 US 802, 88 LEd 1089, and 
City of Oakland v U S, 64 S Ct 
516, 321 US 802, 88 LEd 1089 

“Preo time” 

(1) Board has authority to make 
reasonable rules and regulations with 
respect to duration of “free time” 
given truckers for the removal of 
water-borne freight from railroad 
piers 

U S —Baltimore & O R Co v U S , 
CAS, 208 F 2d 734 

(2) Evidence sustained order of the 
board increasing the duration of 
“free time” given and applying the 
order to export freight, domestic car¬ 
go, and long-haul freight. 


U S —Baltimore & O R Co v U S , I 
supra 

(3) Evidence did not establish that 
such order was invalid on the ground 
that it favored the truck freight over 
rail freight 

U S —Baltimore & O R Co v U S , 
supra 

Public owuers 

The term “person,” as used in the 
Shipping Act, includes an entity other 
than a technical corporation, part¬ 
nership, or association if the plain 
purposes of the act preclude the ex¬ 
clusion of such entity, and hence it 
includes the state as well as a city 
operating waterfront piers and ter¬ 
minals 

US—State of California v U S, 
Cal, 64 set 352, 320 US 577, 88 
L Ed 322, rehearing denied 64 S Ct 
616, 321 US 802, 88 LEd 1089, 
and City of Oakland v U S, 64 
set 516, 321 US 802, 88 LEd 
1089 

56 US —Ouachita & Mississippi 
River Packet Co v Aiken, La, 7 
set 907, 121 US 444, 30 LEd 
976 

68 C J p 211 note 93 

57. U S —Ulster S S Co v Board of 
Com’rs of Port of New Orleans, C 
CALa, 299 F 474, certiorari de¬ 
nied 45 set 99, 266 US 620, 69 
LEd 472 

58. U S —The Scow No 15, NT, 92 
F. 1008, 34 CCA 149 

59- Cal —City of Oakland v El Do¬ 
rado Terminal Co, 106 P 2d 1000, 41 
Cal App 2d 320. 

60 US —Cannon v. New Orleans, 
La. 20 Wall 577. 
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De Bary Baya Merchants’ Line 

V Jacksonville, T & K W Ry Co. 
CCFla. 40 F 392 

61 US —^Northern Commercial Co 

V U S, Alaska, 217 F 30, 133 C C. 
A 140 

68 C J p 212 note 12 
Tonnage tax 

In general see Shipping § 4 
Power to levy see Commerce § 124 

Public wharf 

Utility maintaining public ware¬ 
house in which it received fish from 
public generally for fieezing and 
storage for hire, and in connection 
theiewith a public wharf, and not 
fish buyers who, although they ac¬ 
tually carried on business done in 
warehouse and on wharf, were only 
tenants at will or at suifarance and 
had no control over wharf or ware¬ 
house, was liable for tax imposed on 
operation of public wharf 
Alaska —S v Citizens Light, Pow¬ 
er & Water Co , 8 Alaska 532 

62 Wis—State V Beckley, 202 NW 
173. 186 Wis 80 

63 Miss —Bluff City R Co v 
Clarke. 49 So 177, 95 Miss 689 

68 C J p 205 note 60 Ca] 

64 La—State v. Louisiana Terminal 
Co, 154 So 731, 179 La 671 

65. NT—^Harper v Williams, 18 N. 
E 77, 110 NT 260 

68 C J p 212 note 15 

66. U S —Weems Steamboat Co v. 
People’s Steamboat Co, Va, 29 S- 
Ct 661, 214 US 345, 53 LEd 1024,. 
16 Ann Cas 1222 

68 C J p 212 note 17. 
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extends beyond low-water mark, and was erected 
without the consent of the state,and even though 
there may be no other wharf at the place 

Where a city erects a dock on land belonging to 
the United States which becomes part of the federal 
government's land, the public of the city at best has 
a mere license to use the dock, and the United States 
has a right to terminate the use of the dock 

Adverse right by public as against private ozvneu 
The public cannot obtain an adverse right as against 
a private wharf owner by mere user 70 Jn order to 
obtain it there must be an intention on the part of 
the owner to dedicate the property to the use of the 
public and there must be an acceptance of such 
dedication on the part of some public authority, 
which may sometimes be implied,'^^ and in the ab¬ 
sence of such dedication and acceptance the use will 
be regarded as under a simple license,^^ subject to 
withdrawal at the pleasure of the owner by giving 
reasonable notice ,73 and, after he has given such 
a notice to an individual, and thereby revoked the 
license as to him, an entry of the latter on the 
wharf IS a trespass for which an action will he,74 
but it IS otherwise before notice has been given 75 

§ 10. - Mode and Purpose of Use 

Vessels resorting to a public wharf are subject to the 
general rules of law regulating the use of such property 
and the mooring of vessels, and the mode and purpose 
of use may be the subject of a special agreement between 
the parties. 


Vessels resorting to a public wharf are sub¬ 
ject to the general rules of law regulating the use 
of such property and the mooring of vessels 
and the mode and purpose of use may be the subject 
of a special agreement between the parties 77 While> 
as shown in Highways § 1 a, a wharf is not in any 
ordinary sense a highway, the keeping of a pier 
gives a license to draymen to enter thereon m the 
following of their employment,7 8 but a wharf 
located on a public street is not to be made a place 
for keeping or storing personal property 75 All busi¬ 
ness done on wharves or marginal streets must be 
in connection with the loading and unloading of 
vessels at the piers, docks, and bulkheads thereof 
Under some statutes sheds may be constructed ort 
piers and a prescriptive right to maintain sheds 
may be acquired, not extending beyond right given 
by statute 

Private rules and regulations A wharfinger, who 
IS required to permit the use of his wharves for 
the loading and unloading of vessels with a view 
to the waif are of the public, may make reasonable 
rules and regulations looking to the control and 
management of the business conducted on them,^^ 
but he cannot impose unreasonable restrictions. 

He may prohibit the use of the wharf for unusual 
and unaccustomed purposes,S4 and may limit the 
use for discharging vessels as the convenience of 
the wharf makes reasonable because of its size, 
convenience, or amount of business,^^ but he can¬ 
not create a monopoly in order that a rule may 


67. NT—^Wetmore v Brooklyn Gas¬ 
light Co, 42 NT 384 

Crooked Lake Nav Co v Keuka 
Nav Co. 4 NT St 380. 43 Hun 
635, affirmed 22 NE 1126, 115 NT 
667 

68. US—^Weems Steamboat Co v 
People's Steamboat Co, Va, 29 S 
Ct 661, 214 US 345, 53 L Ed 1024, 
16 Ann Cas 1222 

69. U S —Bei ger v Ohlson, CCA 
Alaska, 120 P 2d 56. 

Erectioa witliln Alaska railroad ter¬ 
minal reserve 

Where city of Anchorage erected 
wharf within Alaska railroad termi¬ 
nal reserve, at best, the public of the 
city of Anchorage had a mere license 
to use the dock, and officers of the 
Alaska railroad, which was solely 
owned by the United States, who had 
charge of the terminal reserve for 
the government, had right to termi¬ 
nate the use of the dock. 

U S —Berger v Ohlson, supra. 

70. US—Weems Steamboat Co v. 
People's Steamboat Co, Va, 29 S 
Ct 661, 214 US 345. 63 LEd 1024, 
16 Ann Cas 1222 

68 C J. p 212 note 20. 


71. US—^Weems Steamboat Co v 
People's Steamboat Co . supra 

Ala—Compton v Hawkins, 8 So 75, 
90 Ala 411, 24 Am S R 823, 9 LR 
A 387 

72 US—^Weems Steamboat Co v 
People’s Steamboat Co, Va, 29 S 
Ct 661, 214 US 345, 53 LEd 1024, 
16 Ann Cas 1222 

68 C J p 213 note 22 

73 US —^Weems Steamboat Co v 
People’s Steamboat Co, supra 

68 C J p 213 note 23 

74. NT—Bogert V Haight, 20 Barb 
251 

75 US —New Orleans, etc , R Co v 
Hanning, La, 16 Wall 649, 21 L 
Ed 220 

76. NT—^Pilot Com’rs V, Clark, 33 
NT 251 

Regulation and control by govern¬ 
ment see supra § 7 

77. Mass—^Proprietors Boston Pier, 
etc V Central Wharf, etc, Corp, 14 
Allen 271 

78. NT—Clancy v Byrne, 56 NT 
129, 16 AmR 391 

79. Cal —^Arques v City of Sausali- 
to, 272 P2d 68, 126 Cal App 2d 403 
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80. NT—Villas v, Featherson, 87 N 
TS 1094, 94 App Div 259 

In re Triborough Bridge Ap¬ 
proach, City of New Tork, 288 N 
TS 697, 159 Misc 617 

“Marginal street” defined see supra § 

1 h 

81. NT—In re Water Front on 
North River m City of New Tork, 
206 NTS 56, 122 Misc 863 

Title by prescription or adverse pos¬ 
session generally see supra § 2 

82. Pa —Lincoln v. Pennsylvania 
Warehousing Co, 8 Pa Co 195 

83. Mass—Croucher v Wilder, 98 
Mass 322 

Pa—Lincoln v Pennsylvania Ware¬ 
housing Co, 8 Pa Co 195 

84. Ala—Compton v Hawkins, 8 So. 
76, 90 Ala. 411, 24 Am S R 823, 9 
LRA 387 

Mass—Croucher v. Wilder, 98 Mass. 
322 

85. Mass—Croucher v. Wilder, su¬ 
pra, 

86. Pa —Lincoln v Pennsylvania 
Warehousing Co , 8 Pa Co 195 

68 C J p 213 note 36. 
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be binding in such case notice thereof must be 
proved, unless the rule is unreasonable, in which 
case it is immaterial whether the shipowner had 
notice of the rule or not 88 

Choice of berths The choice of berths at a public 
wharf may be under the control of the dock- 
master, as shown in Navigable Waters § 17, or it 
may be icgulated by the custom of the port 89 

Unloading A wharf owner who has become 
bound to unload a vessel at his wharf must do so 
within a reasonable time,90 and the vessel owner 
does not waive his rights by allowing the vessel 
to be dischaiged at a later time 

§ 11. Wharfage 

Wharfage is defined supra § 1 Matters relating 
to the right to wharfage, the amount theieof, and 
liens therefor are considered infra §§ 12-lS. 

Examine Pocket Parts for later cases. 

§ 12. - Right to Wharfage 

a In general 
b Mode and extent of use 
c Persons entitled 
d Persons or vessels liable 

a. In G-eneral 

The owner, proprietor, or keeper of a wharf is en¬ 
titled to a reasonable remuneration for the use of it by 
others, and the right to collect wharfage is an incorporeal 
right incident to the use of a wharf for the mooring, 
loading, and unloading of vessels 

The owner, proprietor, or keeper of a wharf is 
entitled to a reasonable remuneration for the use 


of it by others 92 The right to collect wharfage 
IS an incorporeal right incident to the use of a wharf 
for the mooring, loading, and unloading of vessels 93 
The right to collect wharfage may exist as an inci¬ 
dent to the ownership of land abutting on a naviga¬ 
ble river, being a riparian right of the proprietor, 
and, as such, a right of property, subject of couise 
to reasonable legislative regulation,94 or it may ex¬ 
ist as a franchise conferred by legislative grant 95 
Compensation for wharfage may be claimed on an 
express or an implied contract, according to the cir¬ 
cumstances,95 and even statutory charges may be 
superseded by a specific bargain with a private 
wharf owner for a different rate 97 If the proprie¬ 
tor of wharf privileges permits a town to erect a 
wharf and collect tolls, he will be entitled to only 
a reasonable compensation for the use of the river 
bank, and not to the tolls 98 

b. Mode and Extent of Use 

Generally, every use of a wharf, even for a short 
period of time, will render the user liable for wharfage 
charges, and wharfage may be chargeable for a vessel 
not attached to the wharf at all, but attached only to 
other vessels which are so attached 

No use of a wharf can be made even for a few 
minutes, without liability being incurred,®9 the idea 
of use of the private piopcrty of the wharfinger be¬ 
ing at the root and of the essence of a legal wharf¬ 
age charge ^ What constitutes a use of a wharf 
such as will involve liability for wharfage depends 
on the circumstances of the case,^ unless the stat¬ 
utes define in w hat that use is to consist 8 As the 
word is ordinarily understood, wharfage may be 
said to accrue when a vessel makes use of a wharf 
for the purpose of receiving or discharging cargo 


87 Mass —Croucher v Wilder, 98 
Mass 323 

68 C J p 213 note 37. 

83. Pa—Lincoln v Pennsyhania 
Warehousing Co, 8 Pa Co 195 

89 Pa—Lincoln v The Volusia, 4 
PaL JR 65, 6 PaL J 469 

68 C J p 213 note 40 

90 Mass —Garfield, etc , Coal Co v 
Fitchburg R Co, 44 N E 119, 166 
Mass 119 

68 CJ p 214 note 43 

91 Mass —Garfield, etc , Coal Co v 
Fitchburg R Co , supra 

92 US —Murray v The Meteor, 
DCN*Y, 93 FSupp 274—U S v 
Berger, D C Alaska, 66 FSupp 950 

Power of municipality to exact or 
regulate wharfage see Municipal 
Corporations § 1814 

ITsa of natural landing's 

Where government, as owner of 

land constituting the Alaska rail¬ 
road's terminal reserve, could if it 


desiied, have prevented any person 
fiom having access theieto, govern¬ 
ment could make whatever reason¬ 
able charges it saw fit for use of 
land, so that, where government de¬ 
manded of ocean carrier wharfage 
charges for use of beach located on 
such terminal reserve for discharge 
of cargo, fact that taiifE containing 
schedule of wharfage rates mention¬ 
ed docks or whaifs only, without 
reference to use of shore land, did 
not prevent recovery by government 
of whaifage charges for use of shore 
land 

U S —^U S V Berger, supra 

93. RTY—^Eastman v New York, 46 
NE 841, 152 NY 468 

68 C J p 214 note 50 

94. Ala —Demopolis v Webb, 6 So 
408, 87 Ala 659 

68 C J p 214 note 51 

95. Cal—City of Oakland v E K 
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Wood Lumber Co, 292 P 1076, 211 
Cal 16, 80 ALR 379 

68 C J p 214 note 52 

96. Fla —^Bagdad Land & Lumber 
Co V Louisville & N R Co, 172 
So 851, 127 Fla 139 

68 C J p 215 note 53 

97. US—The M L C No 10, C 
CANY, 10 F 2d 699, certiorari 
denied 46 S Ct 488, 271 US 675, 
70 LEd 1146 

68 C J p 215 note 54 

98. Ky—Columbus v Grey, 2 Bush 
476 

99- Pa—Easby v The Whitburn, 14 
Phila 600 

1. Mo—St Louis v Eagle Packet 
Co, 114 SW 21, 214 Mo 638 

68 C J p 215 note 58 

2. Mo—St Louis V Eagle Packet 
Co, supra 

68 C J p 215 note 59 

3 US—The Davidson, DCRI. 

122 F 1006, 70 LRA 193. 

68 C J p 215 note 60 
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or passengers,4 or for the purpose of safety or 
protection,^ or as a place for mooring ® 

Wharfage may be chargeable for a vessel not 
attached to the wharf at all, but attached only to 
other vessels which are so attached,'^ and it may 
become due, although no cargo be discharged from 
the vessel on the wharf, or taken from the wharf 
on board the vessel ^ It has been held that mere 
anchorage at a wharf does not authorize a wharfage 
charge^ unless the statute so provides,^® and a 
charge for wharfage is not authorized by the fasten¬ 
ing of a line from a vessel sunk at the wharf,^! or 
not alongside the wharf 12 

Overlapping use In the absence of statutory au¬ 
thority therefor, wharfage cannot ordinarily be 
charged against one whose vessel, lying in public 
waters, under reasonable circumstances overlaps 
an adjoining wharf, ^3 particularly where the over¬ 
lapping does not injure the wharf owner The 
statutes relating to this matter are not uniform, some 
permitting a recovery for such a use, ^nd others 
denying it However, while overlapping is not 
the ordinary use which gives use to a claim for 
wharfage, yet it has been held that the occupancy 
of a berth in a private dock so as to overlap the 
adjoining wharf is such a beneficial use of the ad¬ 
joining owner’s property as to entitle him to com¬ 
pensation therefor,especially where lines are 
fastened to the wharf Qnc who paid compensa- 


WHARVES § 12 

tion for years for the overlapping of another's 
wharf, may not deny his liability to pay for the 
privilege 

c. Persons Entitled 

Generally speaking, the right to wharfage goes with 
the wharf, and the owner of upland to which wharfage 
attaches is entitled thereto as long as he retains the 
ownership of the soil 

Generally speaking, the right to wharfage goes 
with the wharf,20 and such right may be conveyed 
by grant 21 The owner of upland to which wharf¬ 
age attaches is entitled thereto as long as he re¬ 
tains the ownership of the soil, 22 and while a giv¬ 
ing to the public of a perpetual right of way over 
the land, without an actual grant or conveyance 
thereof, does not constitute a relinquishment of any 
of his rights incident to his owneiship in the fee, 25 
the condemnation of his land terminates his right 
to wharfage 24 A municipality cannot deprive a 
private owner of his right to wharfage25 except on 
payment of just compensation 26 Under some stat¬ 
utes wharfage may be apportioned between own¬ 
ers of adjoining wharves 27 

Tenants in common Where there are several 
owners of a wharf, they become tenants in com¬ 
mon of the revenue arising from the use of it, 2 8 
and this revenue or income is apportioned among 
them according to the extent of each party’s owner¬ 
ship 29 


4 US —Old Dominion S S Co v 
City of New York, DC NT, 286 
F 155, affirmed, CCA, 286 F 157 

68 C J p 215 note 61 

5 US —The Wm H Bnnsfield, D C 
Md, 39 P 215 

68 C J p 215 note 62 

6 NY—New York Dock Co v In¬ 
dia Whaif Biewing* Co, 111 NTS 
432, 127 App Div 385, affirmed 90 
NE 1162, 196 NT 557 

68 C J p 215 note 63 

7 US —The Kate Tremaine, D C 
NT, 14 FCas No 7,622, 5 Ben 60 

Cal—^People v Roberts, 25 P 496, 
3 Cal Unrep Cas 372 

8 US —The Kate Tremaine, D C 
NT, 14 FCas No 7,622, 5 Ben 60 

Fla— Corpus Juris cited lu Bagdad 
Land «& Lumber Co v Louisville & 
N R Co, 172 So 851, 852, 127 Fla 
139 

9 US—The Gem, D C Mich , 10 P 
Cas No 5,303, Brown Adm 37 

10 NY —Walsh v New York Float¬ 
ing Dry Dock Co, 77 NT. 448 

68 C J p 215 note 67 

11 . US—The City of Bangor, DC 
Mass, 13 F Supp. 648 

12 US —Pelham v The B P Wool- 
sey. DCNT, 16 F. 418. 


13 Mass —^Wellington v City of 

Cambridge, 100 NE 1096, 214 

Mass 35 

68 C J p 216 note 69 

14 US—The Davidson, DCRI, 
122 P 1006, 70 LRA 193 

68 C J p 216 note 70 

15 US—The Hercules, DC Mich, 
28 P 475 

68 C J p 216 note 71 

16 US—The Cornwall, DCNT, 6 
FCas No 3,249, 10 Ben 108 

68 C J p 216 note 72 

17, RI—Rich V Tanenbaum, 198 
A 240, 60 R I 254 

68 C J p 216 note 73 

Recovery of pro rata proportion of 
customary wharfage charge for 
overlapping use generally see in¬ 
fra § 13 c 

18 RI—Rich v Tanenbaum, 198 
A 240, 60 RI 254—Adams v 

John R White «Sb Son. 103 A 230, 
41 RI 157 

19. RI—Adams v John R White 
& Son, supra 

20. NT—Langdon v New York, 93 
NT 129 

68 C J p 216 note 77 

583 


21. NT—Langdon v New York, 
supra 

68 C J p 216 note 79 

22. NY—^Verplanck v New York, 

2 Edw 220 

23. NT—^Veiplanck v New Yoik, 
supra 

24. U S —The James McDonough, 
N T, 200 P 556, 119 CCA 36 

68 C J p 216 note 83 

25. NT—Murray v. Sharp, 14 NY 
Super 539—^New York v Scott, 1 
Cai 513 

26. NY—Murray v Shaip, 14 N 
Y Super 539 

27 Pa—Simpson v Neill, 89 Pa 
183 

68 C J p 216 note 86 

Reco\ ery of pro rata proportion of 
customary wharfage charge for 
overlapping use generally see in¬ 
fra § 13 c 

28. US—The Golden Rod, D C Me . 
197 P 830, affirmed 208 P 24, 125 
CCA 322 

68 C J p 216 note 88 

29 US—The City of Hartford, D 
CNT, 5 FCas No 2.751, 10 Ben 
150 

NY—Verplanck v. New York, 2 

I Edw. 220. 
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§§ 12-13 WHARVES 

Lessor and lessee. If a public wharf Is leased 
by a municipality, the lessee becomes entitled to the 
wharfage,30 although he cannot demand compensa¬ 
tion from persons using such wharf as a highway 
A lessee of water front may make a charge for yard 
rent while a vessel is being repaired 32 A lease for 
the use of certain vessels does not authorize the 
lessee, however, to charge wharfage for other ves¬ 
sels 33 Thus, it IS held that the lease of a pier to 
a steamship company does not deprive the owner 
of the right to collect wharfage for a use of the 
slip by other vessels 34 

d. Persons or Vessels Liable 

The owner op agent of a vessel using a wharf, the 
consignee of the cargo, a factor, a charterer, or the 
vessel Itself, may be liable for wharfage charges; but a 
person using a public wharf as a highway or one who 
has acquired by deed a right of way over a wharf is not 
required to pay wharfage 

Under the statute or by agreement of the parties, 
the owner or agent of a vessel using a wharf,35 
the consignee of the cargo,3® or a factor,37 i^iay be 
liable for wharfage charges Where a vessel is 
chartered, the owner is not responsible for wharf¬ 
age afterward incurred, but the remedy is against 
the vessels8 or the charterer 39 Persons using a 
public wharf as a highway are not required to pay 
wharfage,40 nor is one who has acquired by deed a 
right of way over a wharf The owner of a ware¬ 
house and adjoining pier is under no obligation, 
however, to furnish free wharfage to a lighter em¬ 
ployed by the owner of wool stored in the ware¬ 


house, to receive and remove such wool 42 

Vessels, Under proper circumstances, any float¬ 
ing structure may be subject to a charge for wharf¬ 
age,43 as for instance a floating dry dock,44 a 
floating boat house,45 an oyster barge,46 a "'dead 
ship,” that is, one entirely withdrawn from com¬ 
merce and navigation,47 or a vessel so injured as 
not to be navigable 48 Furthermore, the nature of 
the service or the character of the contract is not 
changed by the circumstances that the watercraft is 
without masts, or sails, or other motive power of her 
own 49 Where a tug leaves her tow at a wharf 
for her own convenience, wharfage may, under some 
statutes, be collected of either 59 

§13, — Amount 

a In general 
b Contracts 

c Nature, mode, and extent of use 
d Reduced rates, extra charges, and 
double charges 

a. In General 

statutory provisions fixing the specific amounts to 
be charged as wharfage must be followed, and in the 
absence of a statute or contract specifically fixing the 
amount, the amount of wharfage charged must be rea¬ 
sonable Charges may be graduated by the tonnage of 
the vessels using the wharf, or wharfage can be fixed 
at the market rate 

Statutory provisions fixing the specific amounts to 
be charged as wharfage are mandatory and must be 
followed 51 In the absence of a contract or statute 


30. NT—New York Pilot Com’rs v 
Clark, S3 NT 251 

31 NT —Taylor v Atlantic Mut 
Ins Co, 37 NT 275, 4 TranscrA 
279 

32. La—^Higgins Lumber & Export 
Co V Brackett, 125 So 322, 12 
LaApp 70 

33- U S —Beard v Marine Lighter¬ 
age Corporation, BCNT, 296 P 
146 

68 C J p 217 note 93 
34. U S —^Beard v Marine Lighter¬ 
age Corporation, supra 
35- B S —^Atlantic Dock Co v Wen- 
berg, DC NT, 2 PCasNo 622, 9 
Ben 464 

68 C J p 217 note 95 
36. NT—^Woodruff v Havemeyer, 
12 NE 628, 106 NT 129 
68 C J p 217 note 96 
37- S C —^Pitzsimons v Milner, SI 
SCL 370 

68 C J p 217 note 97 
38. Pa—Philadelphia v. Naglee, 1 
Ashm 37 

38 Pa—Philadelphia v, Naglee, 
supra. 


40 NT —Taylor v Atlantic Mut 
Ins Co, 37 NT 275, 4 TranscrA 
279 

41. N T —^New York Dock Co v In¬ 
dia Wharf Brewing Co, 111 NTS 
432, 127 App Div 385, affirmed 90 
NE 1162, 196 NT 657 

68 C J p 217 note 2 

42. US —Beard v Marine Lighter¬ 
age Corporation, DCNT, 296 P. 
146 

43 NT —^Walsh v New York Float¬ 
ing Dry Dock Co, 8 Daly 387, af¬ 
firmed 77 NT 448 

68 C J p 217 notes 6-8 

44. N T —^Walsh v New York Float¬ 
ing Dry Dock Co , supra 

68 C J p 217 note 6 

45 US—Woodruff v One Covered 
Scow, DCNT, 30 F 269 

46 US —^Braisted v Denton, D C 
NT, 115 P 428 

68 C J P 217 note 7. 

47. U S —^Murray v The Meteor, 
DCNT, 93 FSupp 274 

48. US —The Geo E Berry, D C 
N.Y, 25 F. 780 


49 US —^Ex parte Easton, NT, 95 
US 68, 74, 24 L Ed 373 

68 C J p 217 note 9 

50 US —The Barge No 6, DCNT, 
27 P 472 

51. NT—G W Sheldon & Co v, 
Kerr, S S Co, 200 NTS 276 
68 CJ p 218 note 12 
Government regulation of rates gen¬ 
erally see supra § 7 
Xndirect rebate held illegal 

Wharfinger's conduct whereby 
wharfinger succeeded by indirection 
in giving rebate to certain shippers 
and brought about condition under 
which unequal and discriminatory 
rates were in effect constituted vio¬ 
lation of rebate and preference sec¬ 
tions of Public Utilities Act; wharf¬ 
inger could not 3 ustify its action 
in permitting car loading and un¬ 
loading of freight without assess¬ 
ing and collecting charges contain¬ 
ed in published tariffs on ground 
that same discriminatory practice 
prevailed in certain docks which 
were publicly owned and therefore 
beyond regulatory power of com¬ 
mission, where there was no evi- 
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specifically fixing the amount, the amount of wharf¬ 
age charged must be reasonable ^2 Charges for 
wharfage may be graduated by the tonnage of the 
vessels using the wharf,53 computed on a basis of 
registered^^ or of grosses tonnage Like demurrage, 
wharfage can be fixed at a market rate, which 
represents the amount of damage, loss of profits, 
etc 56 A shipowner using a wharf after notice of the 
scale of charges is liable in accordance with such 
scale 57 

Free wharfage and exempt goods Under the pro¬ 
visions of some statutes or special agreements 
certain goods may be exempted from wharfage 
charges under certain circumstances 58 Provision 
may also be made for free wharfage for the assem¬ 
bling of cargo for seven days after the assignment 
of a wharf to a vessel 59 

Excessive or illegal charges Where wharfage 
charges are excessive, the proper lemedy seems to 
be to commence an action at law to determine the 
excess, and, the excess being thus established, to 
seek an injunction from a court of equity to re¬ 
strain the collection of such excess 56 So, in a 
case where no wharfage can be legally demanded, 
an injunction will issue to prevent the collection 
thereof 51 An illegal wharfage charge, not volun¬ 
tarily paid, may be recovered back,52 the rule is 
diffcient if the payment is voluntary 53 Damages 
are sometimes expressly given by statute for extor¬ 
tion in exacting wharfage,54 but such statutes being 
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highly penal, no presumptions may be indulged in 
against defendant in an action thereunder.®® 

h. Contracts 

In the absence of a regulation of prices for the use 
of private wharves, the parties are at liberty to make 
their own bargain as to compensation; in such case the 
rule that wharfage charges must be reasonable does not 
apply. 

Where there is no regulation of prices for the 
use of private wharves, the parties are at liberty 
to make their own bargain as to compensation 56 
In such case the rule that wharfage rates must be 
reasonable does not apply, and any rate satisfactory 
to the contracting parties may be charged 57 Where 
a price is agreed on for the use of the wharf, the 
contract furnishes the measure of compensation,58 
and when the wharf is used without any such agree¬ 
ment, the contract is implied, and the proprietor is 
entitled to recover what is just and reasonable for 
the use of his pioperty and the benefit conferred.59 
A ship compelled by stiess of weather to moor to a 
private wharf is not liable to a wharfage charge, 
however, where no fixed rate is in use, there being 
no implied contract in such case 70 

c. Nature, Mode, and Extent of Use 

The amount chargeable as wharfage depends in a 
large measure on the language of the statutes or port reg¬ 
ulations, or on the recognized usage of the port, and may 
be governed by the nature, mode, and extent of the use 
of the wharf 

The amount chargeable as wharfage depends in 


dence that private car unloaders 
operating in such docks ever made 
charges less than standard rate, or 
that any shipper made any special 
profit 

Cal —Parr-Richmond Terminal Cor¬ 
poration V Railroad Commission 
of California, 43 P 2d 1088 

52. U S —The Capitaine Faure, D 
CNY, 7 F2d 131, affirmed, CC 
A, 7 P2d 133—Ulster S S Co 

V Board of Com’rs of Port of 
New Orleans, CCALa, 299 F 474, 
certiorari denied 45 S Ct 99, 266 
US 620, 69 LEd 472 

63. U S —Ouachita, etc , Packet Co 

V Aiken, La, 7 S Ct 907, 121 US 
444, 30 LBd 976 

68 C J p 218 note 17 

54 US —The Craigendoran, D C 
NY, 31 F 87 

68 C J p 218 note 18 

55 US —The Thomas Melville, La , 
62 F 749, 10 CCA 619 

68 C J p 218 note 19 
Whether considered as tonnage duty 
within the prohibition of the fed¬ 
eral Constitution see Commerce 
$ 124, Municipal Corporations § 
1814. 


55. US—The Tnnidad, DCNY, 
251 F 174 

57 US —^Beard v Marine Lighter¬ 
age Corporation, DCNY, 296 F 
146 

53 Miss—Butler V Smith, 35 Miss 
467 

68 C J p 220 note 59 

59. US—^Ulster S S Co v Board 
of Com'rs of Port of New Orleans, 
CCALa, 299 F 474 

68 C J p 220 note 63 

60. U S —Cincinnati, etc, Packet Co 
V Catlettsburg, Ky, 105 US 559, 
26 LEd 1169 

68 C J p 220 note 64 

61. Md—Wharf Case, 3 Bland 361 

62. U S —^Northwestern Union Pack¬ 
et Co V St Paul, CCMmn, 18 F 
Cas No 10,346, 3 Dill 464 

63. Iowa—Muscatine v Keokuk 
Northern Line Packet Co, 46 Iowa 
185 

64. US—The Allan Wilde, CCA 
NY, 264 F 291 

65. NY—Murphy v Voorhis, 10 
Daly 467, 14 NTWklyDig 230 

68 C J. p 220 note 69 

66 . U S —Parkersburg, etc, Transp 
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Co V Parkersburg, WVa, 2 S 
Ct 732, 107 US 691, 27 LEd 584 
68 C J p 218 note 27 
Regulation of rates generally see su¬ 
pra § 7 

67 US —The Capitaine Faure, D C. 
NY, 7 F2d 131, affirmed, GCA. 

7 F2d 133 

68 C J p 218 note 29 

68. U S —Galveston "Wharf Co v. 
Phillips, DC Tex, 4 F Supp 248 

68 C J p 218 note 30 
Subsegueut purchasers of vessel 
Where libelant caused the arrest 
of a vessel and she was withdrawn 
from navigation and placed at libel¬ 
ant's wharf, claimants of the vessel, 
who were sisters of the owner andl 
lived at the same address used by 
him, were chargeable with knowledge 
of the agreed rate of wharfage at 
time of transfer of vessel's title to 
them 

US—^Murray v The Meteoi, DC 
NY, 83 FSupp 212 

69. Fla—^Bagdad Land & Lumber 
Co V Louisville & N R Co, 172 
So 861, 127 Fla. 139 

68 C J p 219 note 31 
70 US —Heron v The Marchion¬ 
ess, CCA Fla, 42 F 173. 
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a large measure on the language of the statutes or 
port regulations,*^^ or on the recognized usage of 
the port *^2 Thus, full rates are usually allowed 
where a vessel uses or is made fast to a wharf, *^3 
and have been allowed for the use of a stage 
berth*^^ or the use of a dock without the wharf, 
and under some circumstances, for a use by two 
vessels lying abreast Under some statutes half 
rates are chargeable where a vessel is made fast to 
another vessel lying at a wharf,*^7 qj- for anchorage 
in the slip or basin No wharfage may be col¬ 
lected, however, for the period during which a ves¬ 
sel lies sunk *<9 Where a vessel lying at a wharf 
overlaps on the next adjoining wharf, the owner of 
the adjoining wharf may recover a pro rata pio- 
portion of the customaiy wharfage charge on such 
vessel 80 While a vessel which makes fast to two 
distinct wharves must pay accordingly,81 only one 
charge can be made for a single berth,82 even 
though the wharf is owmed by several persons 83 A 
w'harfage charge can be allowed only for the time 
the vessel actually occupied the wharf ,8^ and, even 
though a price is agreed on, the entire contract price 
cannot be recovered w^herc the \ cssel was not at the 
wharf the whole period 85 

d. Eeduced Rates, Extra Charges, and Double 
Charges 

Under certain circumstances, a vessel may be en¬ 
titled to reduced rates of wharfage or may contract for 
less than the usual rate, on the other hand, a vessel 
may be liable to extra charges 


Under certain circumstances, a vessel may be en¬ 
titled to reduced rates of wharfageSS or may con¬ 
tract for less than the usual rate 87 On the other 
hand, a vessel may in some cases be liable to extra 
charges 88 Thus, under some statutes, double wharf¬ 
age may be recovered by a wharfinger from a ves¬ 
sel which leaves the wharf without first paying 
wharfage,89 provided a demand has been made of 
the owner of the vessel or other person in charge of 
her,90 but such statutes are not applicable to ves¬ 
sels otherwise provided for, such as those in the 
clam or oyster trade 91 The added amount is not 
a penalty, but is a wharfage rate 92 It is, more¬ 
over, dependent on the right to single wharfage 93 

§14. - Lien 

a In general 

b Creation, termination, and revival 
c Enforcement 

a. In General 

A maritime lien exists on vessels and other floating 
structures for wharfage charges, and may arise either 
by virtue of the common law or under a statute. 

A maritime hen exists on vessels and other float¬ 
ing structures for wharfage charges 94 Thus, a 
contract, express or implied, for wharfage furnished 
a foreign vessel is a maiitime contract, and the 
proprietor of the wharf has a maritime lien on the 
vessel for his wharfage fees, 95 and, also, wharfage 


71- Ga—Robertson v Wilder & Co, 
69 Ga 340 

72. U S —Muller v Spreckels, B C 
Pa, 48 P 574 

73 US —The Brooklyn, D C N T. 
46 P 132 

68 C J p 219 note 37 
74- U S —The Francesca T, B C N 
T. 9 PCas No 5,030, 9 Ben 34 
68 C J p 219 note 38 
75 US—Muller v Spreckels, BC 
Pa, 48 P 574 
68 C J p 219 note 39 
75. Ga —Robertson v Wilder & Co , 
69 Ga 340 
6S C J p 219 note 40 

77. US—The Brooklyn, BCNT, 
46 P 132—The B P Woolsey, B 
CN Y, 16 F 418 

78. NT —^Walsh v New York Float¬ 
ing Dry Dock Co, 77 NY 448 

68 C J p 219 note 43 

79. US—The B F Woolsey, DC 
N Y, 16 P 418 

68 C J p 219 note 44 
Implied contract to pay not created 
Pact that owner of vessel, which 
sank while tied up at wharf for 
storage, paid increased rate for a 
few months after vessel sank did 


not create implied contract to pay 
that rate as long as vessel remained 
as obstruction in wharf 
U S —The City of Bangor, D C Mass , 
13 F Supp 648 

80 US —The Wm H Bnnsfield, D 
CMd. 39 P 215 

68 C J p 219 note 45 
Overlapping use generally see supra 
§ 12 b 

Wharfage charge held reasonable 
RI — ^Rich V Tanenbaum, 198 A 
240, 60 R I 254 

81 US —The Virginia Rulon, C C 

NY, 28 PCas No 16.974, 13 

Blatchf 619 

82 US—The City of Hartford, B 
CNY, 6 PCas No 2,751, 10 Ben 
150 

68 C J p 219 note 47 
S3. U S —The City of Hartford, B C 
NY. 5 PCas No 2,751, 10 Ben 150 
Apportionment among several own¬ 
ers see supra § 12 c 
84 US—Earle v The Alida, BC 
Pa, 8 PCas No 4,245 

85. U S —^Earle v The Alida, supra 

86. Cal —Soule v San Francisco 
Gas Light Co, 54 Cal 241 

68 C J p 219 note 50 
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87 US —The M L C No 10, CC 
any, 10 F 2d 699, certiorari de¬ 
nied 46 set 488, 271 US 675, 
70 LEd 1146 

68 C J p 219 note 51 

88. US —The Thomas Melville, La , 
62 F 749, 10 CCA 619 

68 C J p 219 note 52 

89. U S —Braisted v Denton, B C 
NT, 115 P 428—The Virginia 
Rulon. CCNT, 28 FCasNol6,- 
974, 13 Blatchf 519 

90 US—The Shady Side, DC NT, 
23 P 731 

68 C JT p 219 note 65 

91. U S —Braisted v Benton, D C 
NY, 115 P 428 

68 C J p 220 note 66 

92. U S —The Ann Ryan, D C N Y , 1 
PCas No 428, 7 Ben 20—The Vir¬ 
ginia Rulon, CCNY, 28 PCas 
No 16,974, 13 Blatchf 619 

93 US—The Ann Ryan, DCNY, 
1 P CasNo 428, 7 Ben 20 

94 US—The Benelfred, BCMich, 
59 F2d 213 

68 C J p 220 note 71 

95. U S —The Western Wave, C C 
A La, 77 P2d 695, certiorari de¬ 
nied Board of Com’rs of Port of 
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furnished to a domestic vessel held to be maritime 
in its nature,^^ and a hen arises therefor enforce¬ 
able in admiralty, when the wharfage is furnished 
in the ordinary course of navigation Nq such 
hen ordinarily arises, however, where the vessel 
has been withdrawn from navigation,as where 
a vessel is kept for the purpose of storage^^ or 
sinks at the wharf ^ A wharfage claim is entitled 
to a maritime hen, whether the wharf is privately 
or publicly owned,^ and even in a vessel’s home 
port 3 

Statutory hen On a domestic vessel within the 
state to which she belongs, the state has unrestricted 
power to create hens, under such limitations as it 
may determine,^ and the use of the word '^hen” is 
not essential to its creation ^ The statutes creating 
such hens may apply to private wharves® and the 
hens so created may be enforced in admiralty,*^ 
if the conditions of the statute which assumes to 
give them are complied with ^ 

Waiver A wharf pioprietor may waive his 
lien,^ either expressly or impliedly, as by failing to 
enforce it for an unreasonable length of time,i® 
but no usage or custom can displace it or prevail 
in conflict with the law which gives it The tak¬ 
ing of a bond to secure payment of wharfage charg- 


WHARVES § 14 

es is not a waiver of the right to a hen The doc¬ 
trine that a hen against the vessel is waived by one 
who looks wholly to the credit of some person is 
inapplicable where the lienholder was unaware of 
the financial difficulties of the person on whose 
credit he was relying 

Priorities A hen for wharfage is made, under 
the general maritime law, a hen next m rank to 
wages The proceeds of a vessel arrested and 
sold to satisfy claims are chargeable with preferred 
claims for wharfage 

b. Creation, Termination, and Revival 

In order to create a hen for wharfage, it is necessary 
that the contract be made by some person who has au¬ 
thority to pledge the vessel to the performance of the 
contract, in addition, the services must be rendered on 
the credit of the ship 

In order to create a hen for wharfage, it is neces¬ 
sary that the contract be made by some person who 
has authority to pledge the vessel to the performance 
of the contract,^® as, for instance, the charterer 
or his agent,when acting with such authority 
Moreover, there must be in all cases, either in fact 
or by presumption of law, a credit of the ship,i^ 
and when such credit is negatived by the evidence, 
no such hen, whether maritime or statutory, will 
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68 C J p 221 note 73 

97. U S —Ex parte Easton, supra 

68 C J p 221 note 74 

98 US —^Hanna v The Meteor, C 
ANT, 179 F2d 957 

Murray v The Meteor, D C N T , 
78 F Supp 637, reversed on other 
grounds Murray v Schwartz, C A , 
175 F2d 72 

68 C J p 221 note 75 

99. U S —Robinson v The C Van¬ 
derbilt, DCNY, 86 F 785, af¬ 
firmed 93 F 986, 34 CCA 682 

68 C J p 221 note 76 

1 US—Taylor v The Joseph 

Walker, DCNY, 23 F Cas No 13,- 
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68 C J p 221 note 77 

2. US —Beard v Marine Lighter¬ 
age Corporation, DCNY, 296 F 
146 

3. US —Beard v Marine Lighter¬ 
age Corporation, supra—The Suel- 
co, DCNY, 286 F 286 

4 US —^Murray v The Meteor, D 
CNY, 83 PSupp 212—^Murray v 
The Meteor, DCNY., 78 PSupp 
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A, 175 P2d 72 
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5 US —The Virginia Rulon, C C 
N Y , 28 F Cas No 16,974, 13 Blatchf 
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Ind —Coal-Float v Jeffersonville, 
13 NE 115, 112 Ind 15 

6 US —Beard v Marine Lighter¬ 
age Corpoiation, DCNY, 296 F 
146 

7 US —Beard v Marine Lighter¬ 
age Corporation, supra 

68 C J p 221 note 83 

8. US —The Cimbria, D C Mass , 
156 F 378 

68 C J p 221 note 84 

9 US —The Dora Mathews, D C 
Ala , 31 F 619 

10 US —The Dora Mathews, su¬ 
pra 

11. U S —The Dora Mathews, supra 

12 US —El Amigo, CCA Tex , 285 
F 868, certioraii denied sub nom 
Importers S S Co v Houston 
Marine Engineering Works, 43 S 
Ct 700, 262 US 751, 67 LEd 1215 

13. US—Larsen v New York Dock 
Co, CCANY, 166 F 2d 687 

14. U S —The Shrewsbury, D C Ohio, 
69 F 1017 

15. U S —^New York Dock Co v The 
Poznan. NY, 47 SCt 482, 274 
US 117, 71 LEd 955 
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Lai sen v New York Dock Co, 
CCANY, 166 F2d 687 
Notwithstanding another attachment 
against vessel 

Where libelant caused arrest of a 
vessel and she was withdrawn from 
navigation and placed at libelant’s 
wharf, libelant was entitled to as¬ 
sert, as a preferential claim, the fair 
and reasonable value of the vessel’s 
occupancy of part of the pier which 
he opeiated, notwithstanding an¬ 
other attachment was in effect dur¬ 
ing a portion of time embraced in 
libelant's claim, where primary ben¬ 
efit of wharfage was the preserva¬ 
tion of the vessel for its owners 
U S —Murray v The Meteor, D C 
NY, 83 FSupp 212 

16. U S —The Western Wave, CCA 
La, 77 F 2d 695, certiorari denied 
Board of Com’rs of Port of New 
Orleans v North American Fruit 

6 S S Corporation, 56 SCt 156, 
296 US 633, 80 LEd 450 

68 C J p 221 note 85 

17. US—The loannis Vatis, DCN 
T, 16 F2d 284 

18 US —The Capitaine Faure, D C 
NY. 7 F2d 131, affirmed, CCA, 

7 F2d 133 

68 C J p 221 note 87 

19 US—The Suelco, DCNY, 286 
F 286 

68 C J p 221 note 88. 
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§§ 14-15 WHARVES 

be recognized So where the contract embraces 
other valuable considerations, the supply of which 
would give no hen against the ship, and which can¬ 
not be separated from the wharfage proper, no hen 
will arise 

Termination of hen A lien for wharfage arises 
from day to day and has been held to cease on the 
arrest of the vessel,22 although a hen for wharfage 
has been sustained as a service rendered to the ship 
after arrest in aid of her safekeeping which inured 
to the benefit of her owners 23 

Revival of hen Where a vessel is removed se¬ 
cretly or wrongfully from a wharf, and afterwards 
brought back without fraud or force, the hen of 
the wharfinger is revived 24 

c. Enforcement 

A wharfinger may enforce his lien by a proceeding 
Jn rem against the vessel or the proceeds arising from 
her sale by order of a court of admiralty, or he may sue 
the owner in personam, and when permitted by statute 
the lien may be enforced by distress. 

A wharfinger may enforce his hen by a proceed¬ 
ing in rem against the vessels or the proceeds aris¬ 
ing from her sale by order of a court of admiralty,23 
or he may sue the owner in personam 27 A public 
boat, devoted to a specific public use, however, can¬ 
not be arrested to enforce such a lien 28 A wharf¬ 
age hen IS not ordinarily one which can be enforced 
by a detention of the vessel,29 but only by an applica¬ 
tion to the court,20 and that not in exclusion, but m 
concurrence, with other hens standing in the same 


degree of privilege 21 The hen is good m the hands 
of whoever holds it 32 When permitted by statute 
a lien for wharfage may be enforced by distress.33 

§ 15 . - Remedies 

Claims for wharfage may, in a proper case, be en¬ 
forced in admiralty or by action, and general rules of 
procedure apply. 

A court of admiralty has jurisdiction of a claim 
for wharfage, such claim being maritime in its 
nature,34 and it has been held that the jurisdiction 
of admiralty is, except as to common-law remedies, 
exclusive,35 and that a state statute providing for 
attachment and other proceedings in rem against 
vessels for such a claim is void.36 An admiralty 
court has also jurisdiction of a claim for the stat¬ 
utory rate of double wharfage imposed in the case 
of a departure without payment of wharfage 37 
Where the vessel is withdrawn from commerce and 
the wharfage is in the nature of storage, an admiral¬ 
ty court has no jurisdiction 38 

The common-law remedy for the collection of 
wharfage is by action,39 but where the method is 
prescribed by statute, such method must be fol¬ 
lowed 49 

Defenses in general Where defendant has had 
the use of the wharf, and plaintiff was in posses¬ 
sion under color of title it is no defense to a claim 
for wharfage that plaintiff's title is defective 4i 
Furthermore, one using a wharf cannot resist pay¬ 
ment of wharfage on the ground that the wharf 
had not been well built or was out of repair*42 it 


20 us—The Advance, NT, 71 F 
987, 18 CCA 404 
6S C J p 222 note 89 

21. U S —The Cimbna, D C Mass , 
156 F 378 

68 CJ p 222 note 90—38 CJ p 
1228 note 32 [b] 

22. U S.—The William Leishear, D 
CMd, 21 F2d 862 

The Poznan, DCNT, 297 F 
345, reversed on other grounds, C 
OA, 9 F 2d 838, reversed on oth- 
ler grounds 47 S Ct 482, 274 U S 
117, 71 LEd 956 

23. U S —^Murray v The Meteor, D 
iCNT, 83 FSupp 212 
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<ough, D C Pa, 13 F Cas No 7,395, 

‘Galp 101 

25. U.S—^Ex parte Easton, NT, 95 
US 68, 24 LEd 373 

68 C.J p 222 note 4 

26. fU S —United Hydraulic Cotton- 
Press Co V The Alexander Mc- 
NeaU, lG)CGa, 24 F Cas No 14,404 

27. U.S — Ex parte Easton, NY, 95 
U.S. 68, 24 L.Ed 373. 


United Hydraulic Cotton-Press 
Co V The Alexander McNeil, DC 
Ga, 2i F Cas No 14,404 

28 US—The Seneca, DCNT, 21 
F Cas No 12,668, 8 Ben 509 

68 C J p 222 note 7 

29 US—The Phebe, DC Me, 19 F 
Cas No 11,065. 1 Ware 360 

30. U S —The Phebe, supra 

31. U S —The Phebe, supra 

32 US —Eley v The Shrewsbury, 
DC Ohio, 69 F 1017 

68 C J p 222 note 11 

33 NT —Marshall v Vultee, 1 E 
D Smith 294, reversed on other 
grounds 11 NT 461 

68 C J p 222 note 12 

34. US —Tacht Charterers v Die¬ 
sel Tacht Tankee Clipper, D C 
Conn , 121 P Supp 118—Murray v 
The Meteor, DCNT, 93 FSupp 
274 

1 CJ p 1277 notes 18, 19, 25 

35 Mich—^McMorran v The Millin- 
okett, 157 NW 421, 191 Mich 161 

N T —Brookman v Hamill, 43 NT 
654, 3 AmR 731 
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V Luckenbach, S S Co, 248 NT 
S 71, 139 Misc 612 

36 NT—Brookman v Hamill, 43 
NT 654, 3 AmR 731 

37 US —The Virginia Rulon, C C 

NT, 28 P Cas No 16,974, 13 

Blatchf 519 

1 C J p 1277 note 20 

38 US —^Murray v Schwartz, C 
ANT, 176 F2d 72 

The C Vanderbilt, DCNT, 86 
F 786, affirmed 93 F 986, 34 CC 
A 682 

1 C J p 1277 note 22 

39. N T —Hastorf v Kelly, 9 Daly 
403 

40 NT—^Warren v. McDiarmid, 34 
HowPr 304 

68 C J p 223 note 19. 

41. Wash— Corpus Juris quoted In 
Port of Willapa Harbor v Nelson 
Crab & Oyster Co. 131 P 2d 155, 
156, 15 Wash 2d 615 

68 C J p 223 note 21. 

42 La—Schwartz v. Thirty-Two 
Flatboats, 14 La Ann 243 

Pa —Prescott v Burgess & Town 
Council of Duquesne, 48 Pa 118. 
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has also been held that plaintiffs assignment of its 
interest in the suit was no defense 

Laches The question of laches depends largely 
on the facts of the particular case.'^^ Thus, under 
one set of facts, the defense was not available after 
a delay of three years, while under another, the 
question was "'hardly open” after two and a half 
years 

Set-off and counterclaim. The defendant may 
show, by way of recoupment, that the port and 
wharves^or other places required to be kept in 
repair by the wharfinger ^8 were out of repair, 
whereby he sustained damage However, a claim m 
favor of a third person cannot be set off 

Parties Remedies, whether by action or dis¬ 
tress, must be pursued in the name of the party m 
interest,and not in the name of the agent who 
made the contract or one who is appointed to 
make the collection or do both An action to re¬ 
cover wharfage is not an action for the recovery of 
real or personal property, and persons claiming to 
own the wharf are not necessary parties to an ac¬ 
tion for wharfage 52 a wharf owner may maintain 
assumpsit against the owner of an adjacent wharf, 
rather than proceeding against overlapping ves¬ 
sels 53 Steamers are not jointly liable for lighter 
wharfage, and therefore not subject to be impleaded 
in a libel against harbor craft receiving cargo from. 


or delivering it to, such steamers.®^ 

Evidence. Plaintiff, in order to recover in an 
action for wharfage, has the burden of proof to 
establish his right to such wharfage, 55 as his right 
under an agreement therefor 56 A lessee must show 
a proper lease of the wharf to him.5'7 One contract¬ 
ing for wharf facilities at a rate in excess of that 
prescribed by statute will be presumed to have 
waived the statute 58 The boat owner has the bur¬ 
den to prove an agreement not to charge wharf¬ 
age 59 In an action to recover wharfage charges 
allegedly wrongfully exacted, plaintiff is required 
to show that in equity and good conscience the 
money defendant has is really plaintiffs, and de¬ 
fendant should not keep it 50 

Ordinarily, any relevant and material evidence, 
otherwise admissible, may be received in an ac¬ 
tion for wharfage 51 Thus, testimony pertinent to 
the question of the value of the use of plaintiffs 
property by defendant is admissible,®2 and where 
a plaintiff is entitled to the wharfage received by 
defendant, and the latter refuses to state the amount 
received, plaintiff is entitled to prove what the 
reasonable wharfage would have been,53 but testi¬ 
mony relating to an item of damages that is not 
recoverable should not be admitted 54 

A fact in issue is sufficiently proved by a pre¬ 
ponderance of evidence in an action for wharfage 55 
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Co V Drackett, 126 So 322, 12 La 
App 70 
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60. U S — Davison Gulfport Fertil¬ 
izer Co V Gulf & S I R Co, 
CCAMiss, 92 F2d 107, certiorari 
denied 68 S Ct 141, 302 US 738, 
82 LEd 570 

61 RI —^Adams v John R White 
& Son, 94 A 675, 38 RI 240 
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64 RT—^Adams v John R White 
& Son, 94 A 676, 38 RI 240 

65. US—The Trinidad, DCNY, 
251 F 174 
68 C J p 224 note 53 
Evidence held siLfflclent 

(1) To authorize wharfinger’s re¬ 
covery 

RI—Rich V Tanenbaum, 198 A 240, 
60 R I 254 

(2) To establish that wharfage was 
furnished on credit of the vessel, that 
libelant properly applied most of 
payments received from former own¬ 
er to settlement of libelant's claim 
for rent rather than to reduction of 
the wharfage account, and that libel¬ 
ant never waived its lien 

U S —The Libbie Purdy, D C Mass , 
32 F Supp 67 
Evidence held insufficient 

(1) To overturn plain language of 
contract exempting vessel 

U S —Galveston Wharf Co v. Phil¬ 
lips, D C Tex, 4 F Supp 248 

(2) To establish claim of interven¬ 
ing petitioners for damages inflicted 
by the vessel and for coal furnished 
to the vessel 

U S —The Libbie Purdy, D C Mass, 
32 F Supp 67. 

(3) Other illustrations 

I U S —Sociedad Armadora Anstomenis 
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§§ 15-16 WHARVES 


Trial The question of the nature of the con¬ 
tract for the use of a pier^® and whether there 
was such a use of the wharf as would involve 
liability for wharfage^'^ are questions for the jury 
in an action for wharfage So, whether or not 
the wharf was a public wharf is a question of 
fact,6^ and where the nght to wharfage depends 
on the existence of a grant from a municipal cor¬ 
poration, whether or not a grant will be presumed 
IS peculiarly the province of a jury to determine 
A nonsuit should be granted where the evidence is 
insufHcient to support plaintiff’s cause of action 

Damages In an action for wharfage for the 
use of a wharf by the overlapping of vessels lying 
at defendant’s wharf, damages to the plaintiff’s 
building situated within a few inches of the line 
of the wharf are not recoverable 

§ 16, Injuries to Vessels or Cargoes 

A proprietor of a dock is ordinarily bound to know 
Its condition and is liable in damages to a person who, 
by his invitation, express or implied, makes use of it, for 
an injury caused by any defect or unsafe condition of 
the dock which the proprietor negligently causes oi per¬ 
mits to exist, if such person was himself in the exercise 
of due care 

A proprietor of a dock is ordinarily bound to 


know its condition"^2 and is liable in damages to 
a person who, by his invitation, express or implied, 
makes use of it, for an injury caused by any 
defect or unsafe condition of the dock which the 
proprietor negligently causes or permits to exist, 
if such person was himself m the exercise of due 
care 

Degree of care requued While there is a duty to 
provide a safe bertha wharf proprietor is not 
an insurer of the safety of his dock He is, how¬ 
ever, required to use reasonable care to keep his 
dock in such a state as to be reasonably safe for 
use by vessels which he invites to enter it, or for 
which he holds it out as fit and ready,and if 
he fails to use such due care, if there is a defect 
which IS known to him, or which, by the use of 
ordinary care or diligence, should be known to 
him, he is guilty of negligence and liable to the 
person who, using due care, is injured thereby, 
but it has been held that the wharfinger sufficient¬ 
ly discharges his duty to use reasonable care to 
furnish a safe berth if he w^arns the vessels 

A wharf proprietor owes no duty to a trespass¬ 
er,*^^ but this lule applies only where he does not 
know of the presence of the trespasser, or have 
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Roslyn, CCANY, 93 F 2d 278 
Central Barge Co v City of Min¬ 
neapolis, D C Minn , 123 F Supp 275 
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The Southport, D C S C , 95 F Supp 
331, affirmed City Compress & 
Warehouse Co v U S, CA, 190 
F 2d 699 

68 C J p 225 note 64 

76. U S —Stegemann v Miami 

Beach Boat Slips, CAFla, 213 F 2d 
561—City Compress & Warehouse 
Co V U S, CASC. 190 P2d 699 
—Waldie V Steers Sand & Gravel 
Corp, CCANY, 151 F 2d 129 
Central Barge Co v City of Min¬ 
neapolis, D C Minn , 123 F Supp 275 
—The Zeller No 14, D C N T , 74 F 
Supp 538—^Ford Motor Co v Brad¬ 
ley Transp Co, D C Mich , 74 F 
Supp 460, affirmed, CA, 174 F 2d 
192 

68 C J p 225 note 65 
Bxght to presume herth. was safe 
Invitee had right to presume that 
berth was safe 

U S —^Norfolk Tidewater Terminals v 
Wood Towing Corp, CCAVa, 94 
F2d 164 

Mutual advantage In mooring 

Where use of respondent’s proper¬ 
ty by loaded barges included use, for 
sometimes extended periods, of piers 
and slip, and there was a mutual ad¬ 
vantage in this arrangement of tem¬ 
porary location, barge was an invitee 
and respondent was bound to use or¬ 
dinary care for safety of those who 
had occasion to use premise for pur¬ 
poses for which they had been ap¬ 
propriated 


U S —^Valentine v Pennsylvania R 
Co, DCNY, 131 FSupp 108 
Mooring without charge 

A towing company which moored 
loaded baiges at wharf, in anticipa¬ 
tion of arrival of ship on which car¬ 
go of barges was to be loaded, was 
an invitee of wharfinger, to whom 
■wharfinger owed duty to use reason¬ 
able care to furnish safe berth, not¬ 
withstanding no charge was made 
by wharfinger for mooring of barges, 
in view of fact that it was customary 
to handle barges without charge for 
convenience of steamships which 
used whai finger’s piers 
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Not trespasser 

Tug entering slip m river to assist 
in undocking vessel berthed on north 
side of pier immediately south of pier 
maintained by riparian owner and 
standing on his land was not a ‘"tres¬ 
passer ’* 
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reason to expect his advent ^0 As to a licensee, he 
IS only bound to refrain from injuring the ship 
willfully or wantonly 81 

In the application of the foregoing rules, dock 
proprietors have been held liable^^ or not liable^^ 
for injury to vessels, according to the facts of the 
particular case under consideration Thus, they 
have been held liable for loss due to explosion,84 
fire, 85 ice,8^ or storms,87 for damage due to the 
collapse of the wharf,88 or for the moving of a 
boat89 or its capsizing 90 

On the other hand, there was no liability in 
other cases, and, under different circumstances, 
where the loss was caused by landslide,or solely 
by the unusual violence of a storm,92 for dam¬ 
age from freezing,93 collision,®^ or ice,95 and for the 
disappearance of a boat 96 
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§17. - Concealed Defects and Obstruc¬ 

tions, and Shallow Water 

A dock owner must exercise reasonable diligence 
to ascertain the existence of defects, obstructions, or 
other hazards that would operate to make the use of 
the wharf unsafe or perilous to vessels, and he is liable 
for any damage done to any vessel by reason of the neg¬ 
lect of such duty. 

A dock owner must exercise reasonable diligence 
to ascertain the existence of defects, obstructions, 
or other hazards that would operate to make the 
use of the wharf unsafe or perilous to vessels, and 
he IS liable for any damage done to any vessel by 
reason of the neglect of such duty,97 and this rule 
applies whether the owner is an individual, or a 
corporation, whether such coiporation is private 
or municipal,98 and regardless of whether the 
wharf IS maintained solely for the purpose of col- 
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87. US—The John Carroll, CCA 
NY, 275 F 302 

68 C J p 226 note 74 

88. NT —^Vog-emann v, American 
Dock & Trust Co, 115 NTS 741, 
131 App Div 216, affirmed 92 N E 
1105, 198 NT 586 

68 C J p 226 note 75 

89 US —The Dalzelline, D CN J , 15 
F Supp 122, modified on other 
grounds, CCA, 89 F 2d 160 

68 C J p 226 note 76. 

90 US —The Barrenfork, D C Va , 
<j 00 F 366, modified on other 
grounds, CCA, Virginian Ry Co 
V, U. S, 13 F 2d 772, certiorari de¬ 


nied 47 set 110, 273 US 718, 71 
LEd 857 

G8 C J p 226 note 77 

91 US —Pacific Mail S S Co v 
Panama R Co, CCANT, 251 P 
449, 163 CCA 625, certiorari denied 
39 set 9, 248 US 667, 63 LEd 
424 

92 US —^N lagara Transit Co v 
Northwestern Fuel Co, Wis, 258 
F 893, 169 CCA 613 

68 C J p 226 note 80 
Waiting for notice of dangerous con¬ 
ditions 

Where captain left loaded barge, 
which was moored to respondent's 
pier in accordance with usual prac¬ 
tice, and did not return to barge un¬ 
til after storm abated, during which 
time barge was damaged, respondent 
was not negligent in waiting for no¬ 
tice of dangerous condition of barge 
before taking steps to move barge 
to a safer location 

U S —Valentine v Pennsylvania R 
Co, DCNT, 131 PSupp 108 

93 US—The Kennebec, Md , 268 F 
222, 169 CCA 290 

68 CJ p 226 note 81 

94r. U S —Brigham v John P 

Schmadeke, Inc, DCNT, 262 F 
571 

68 C J p 226 note 82 
Special eg.aip3neiit 

Lessee of pier did not have duty 
with respect to floating stages moor¬ 
ed at side of pier to prevent steam¬ 
ship for whose docking pier was 
hired by another company from com¬ 
ing into contact with pier, since stag¬ 
es were special equipment, and hence 
lessee was without fault in collision 
between tug assisting steamship to 
undock and floating stage 
US—The Dalzelline, DCNT, 16 F 
Supp 122, modified on other 
grounds, CCA, 89 P 2d 160 
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Owner of float stage, which suction 
of undocking ship caused to swing 
out from pier and result in collision 
with tug assisting steamship to un¬ 
dock was not even secondarily lia¬ 
ble, where another corporation, an in¬ 
dependent contractor, was in charge 
of the float stage, and there was no 
evidence that the float stage was not 
adequate and suitable in every re¬ 
spect for work to which it was to be 
put, when turned over by owner to 
independent contractor 
US—The Dalzelline, CCANT, 89 
F2d 160 

95 US —Central Barge Co v City 
of Minneapolis, DC Minn, 123 P 
Supp 275 

96- N T —Blank v Marine Basin Co , 
165 NTS 883, 178 App Div 666 
68 C J p 227 note 84 

97. U S —Norfolk Tidewater Termi¬ 
nals v Wood Towing Corp , C C A 
Va, 94 F2d 164 

Manhattan Lighterage Corpora¬ 
tion V Moore-McCormack Line, D 
CNT, 45 FSupp 271—Hams v 
Luckenbach Terminals, DCNJ, 38 
FSupp 485 

68 C J p 227 notes 87-92 
When duty acciues 

With respect to wharfinger’s re¬ 
sponsibility for damage to cargo and 
barge which sunk off dock, duty of 
wharfinger, which did not expect 
barge, could not have arisen before 
barge docked, and its duty accrued 
when Its president and general man¬ 
ager directed mooring of barge 
US—The Mascot, DCNJ, 28 F 
Supp 770 

96. US —Tracy Towing Line v City 
of Jersey City, DCNJ, 105 F 
Supp 910 

68 C J p 227 note 87 
Duty of consignee to furnish safe 
berth see Shipping § 105. 
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§ 17 WHARVES 

lecting wharfage The wharfinger is under the 
duty of exercising reasonable diligence in ascertain¬ 
ing the condition of the berths,^ and the existence, 
if any, of dangerous obstructions ^ Where there 
are dangerous obstructions present, it is the duty 
of the wharf owner to remove them,3 notify ves¬ 
sels using the wharf of their existence and posi¬ 
tion,^ or close the wharf to the public ^ While it 
may be incumbent on a wharfinger to use reason¬ 
able diligence in ascertaining whether there is wa¬ 
ter sufficient to accommodate a boat of the character 
assigned to the berth for unloading,® and to give 
notice of the insufficiency of the water,he is not 
ordinarily liable for damages caused by insufficient 
water 3 

Owne/s knowledge of defect or obstruction. In 


order to show that a wharf owner was negligent it 
is not necessary to show that he knew of the ob¬ 
struction,® It being sufficient to show that he could 
have discovered its existence by reasonable dili¬ 
gence,^® but a liability will not attach to the own¬ 
er or occupant of the premises, if the defect or ob¬ 
stacle IS so hidden that its existence cannot be dis¬ 
covered by a reasonable examination commensurate 
with the use to be made of the premises 

In ike application of these rules, wharf proprie¬ 
tors have been held liable for injuries to vessels re¬ 
sulting from an uneven bottom^2 or from sub¬ 
merged obstructions^® such as rock,i4 coal,^® cin¬ 
ders,i® a sunken ship,!*^ or spiles On the other 
hand, liability has been denied in certain cases in¬ 
volving dangerous access to the wharf,and cases 


B9, US —Kenny v Balbach Smelt¬ 
ing & Keflning Co, DC NY, 6 F 
2d 671, affirmed. CCA, 6 F 2d 672 
68 C J p 227 note 88 

1. US —^Norfolk Tidewater Termi¬ 
nals V Wood Towing Corp , C C A 
Va. 94 F2d 164 

Tracy Towing Line v City of 
Jersey City, DCNJ, 105 F Supp 
910—Manhattan Lighterage Corp 

V Moore-McCormack Line, D C N 
T, 45 FSupp 271—^Hams v Luck- 
enhach Terminals, DCNJ, 88 F 
Supp 485 

68 C J p 227 note 89 

2. US —Smith V Burnett, App D C, 
19 set 442, 173 US 430, 43 L Ed 
756 

Manhattan Lighterage Corp v 
Moore-McCormack Line, D C N T, 
45 F Supp 271 
68 CJ p 227 notes 91, 92 

3. US —^Berwind-White Coal Min¬ 
ing Co V City of New York, C C 
ANY, 135 F2d 443 

New York Cent R Co v Amer¬ 
ican Dock Co, DCNY, 80 FSupp 
368—Manhattan Lighterage Corp 

V Moore-McCormack Line, D C N 
T, 45 FSupp 271—^Hams v Luck- 
enhach Terminals, DCNJ, 38 F 
Supp 485—The Cornell No 20, D 
CN Y. 8 FSupp 431 

68 C J p 227 note 91 

4 US —Tracy Towing Line v City 
of Jersey City, DCNJ, 105 F 
Supp 910—Manhattan Lighterage 
Corp V Moore-McCormack Line, 
DCNY, 45 FSupp 271—Hams v 
Luckenhach Terminals, DCNJ, 38 
F Supp 485—The Cornell No 20, D 
CNY, 8 FSupp 431—Sargent 
Barge Line v New York Silk Dye¬ 
ing Co, DCNY, 3 FSupp 666, 
affirmed. CCA, 68 F 2d 1014 
68 C J p 227 note 91 
'WamiiLg held madeg^nate 

(1) An invitee using a wharf was 
not put on notice of broken condition 
of piling at pier by fact that acci¬ 


dent had happened to another barge 
of invitee at point more than one 
hundred yards away and danger sign 
had been placed thereat by wharfing¬ 
er, since danger notice at one place 
on long pier indicated that remainder 
of pier was safe for mooring 
US—Norfolk Tidewater Terminals 
V Wood Towing Corp , C C A Va, 94 
F2d 164 

(2) Placing of small red lantern 
on end of pier is inadequate warning 
of sunken wreck at entrance to slip 
U S —The Cornell No 20. D C N Y, 8 
FSupp 431 

5- US —^Heissenbuttel v. New York, 
DCNY, 30 F 456 

e US—The Mascot, DCNJ, 28 P 
Supp 770 

Verdon v Brooklyn Heights R 
Co, DCNY, 157 P 481. 

68 C J p 228 note 93 

7. US —James H Rhodes & Co v 
U S Lighterage Corp , C C A N Y , 
98 F2d 770 

8. US —Keane v Diamond Mills Pa¬ 
per Co , D C N Y, 33 F 2d 798 

68 C J p 228 note 94 

9 US—Smith V Burnett, 10 App 
DC 469. affirmed 19 S Ct 442, 173 
US 430, 43 LEd 766 
Mass —Garfield, etc, Coal Co v 
Rockland-Rockport Lime Co, 67 N 
B 863, 184 Mass 60, 100 Am S R 
643. 61 LRA 946 
Defect held constructive notice 

Fact that a fender pile was miss¬ 
ing from the above water portion of 
fender system at a public pier was 
constructive notice to those charged 
with maintenance of pier that a dan¬ 
gerous condition probably existed 
U S —Manhattan Lighterage Corp v 
Moore-McCormack Line, DCNY, 
46 F Supp 271 

G-ood reputation of wharf does not 
necessarily excuse wharfinger 
U S —Red Star Towing & Transp Co 
V. The Russell No 7, D C N T., 79 
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FSupp 713, affirmed, CCA, 168 
F2d 717 

10. U S —^Norfolk Tidewater Termi¬ 
nals V Wood Towing Corp , C C A 
Va. 94 P2d 164 

Manhattan Lighterage Corp v 
Moore-McCormack Line, DCNY, 
46 P Supp 271 

68 C J p 228 note 2 

11. U S —^Hagan v Brockie, D C Pa , 
11 P 745 

NY—Leary v Woodruff, 4 Hun 99, 6 
Thomps & C 390, affirmed 76 NY 
617. 

12. U S —^New York Trap Rock Corp 

V City of New York, DCNY, 116 
P Supp 814—The Mascot, DCNJ, 
28 P Supp 770—The Plainfield, D C 
NY, 18 FSupp 416 

68 C J p 228 note 4 

13. US —^Kenny v, Venetian Con¬ 
tracting Co , D C N Y , 60 P 2d 1053 

68 C J p 229 note 5 

14. US —Kenny v Venetian Con¬ 
tracting Co, supra 

The Good News, DCNY, 272 F 
482, affirmed, CCA, 281 F 1020 

15. U S —The Good News, supra 

16. U S —^Hudson v. Pittsburgh 

Plate Glass Co, DC Pa, 263 F 
730 

17. US—The Cornell No 20, DCN 
Y, 8 FSupp 431 

18. US—^Norfolk Tidewater Termi¬ 
nals V Wood Towing Corp, C C A 
Va, 94 F2d 164 

New York Cent R Co v Ameri¬ 
can Dock Co, DCNY, 80 FSupp 
3 68—^Manhattan Lighterage Corp 

V Moore-McCormack Line, DCN 
Y, 45 P Supp 271—The Dalzellance, 
DCNY, 18 F Supp 419, affirmed 
Dalzell V Valvoline Oil Co, CCA, 
87 P2d 1002 

68 C J p 229 note 9 

19. NY—McGaldin v, Parke, 37 N 
E 622, 142 NY 564. 

68 CJ p 229 note 14. 
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in which defendants had no notice of the defect 
§18. -Moorings and Fastenings 

The owner of a wharf owes a duty of reasonable 
care m berthing and m maintaining the fastenings on a 
vessel, and he is liable for damage to the vessel or its 
cargo due to his negligence in this respect 

A vessel has the right to be furnished with rea¬ 
sonable and ordinary mooring devices The own¬ 
er of a wharf owes a duty of reasonable care in 
berthing and in maintaining the fastenings on a 
vessel, 22 including the duty of inspecting the lines 
secunng the vessel,23 and he will be liable for 
damage to the vessel or its cargo due to his negli¬ 
gence in this respect 24 Where the choice of lines 
and devices on a wharf used to secure a ship are 
supervised by an employee of the ship, the ultimate 
responsibility for mooring the vessel is on the 
ship and her owners 25 

Where a master whose vessel is iii peni attach¬ 
es it to a private pier without the consent or li¬ 
cense of the owner, he becomes a trespasser, and 
if the presence of the vessel at the pier endangers 
the safety of the pier or threatens its destruction, 
the owner may cut the vessel loose, and will not be 
liable to the vessel for such action 26 Where, how¬ 
ever, the occupancy of the wharf is lawful, the 
owner cannot terminate it by setting the vessel 
adrift, so as to endanger her safety, until he has 
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put the vessel owner in fault by giving him reason¬ 
able notice to remove his vessel. 27 Thus, a wharf 
owner may be liable for removing a vessel from 
his wharf to an unsafe place where she was in¬ 
jured, 2 3 but not where the lines holding a flotilla 
of barges broke 29 

§ 19. - Defenses in General 

The fact that other boats used a berth without in¬ 
jury, constitutes no defense, where the known condition 
of the berth is such as might be expected to produce 
injury, but inevitable accident affords a complete exon¬ 
eration of a wharf owner. 

Fact that other boats used a berth without in¬ 
jury, constitutes no defense, where the known con¬ 
dition of the berth was such as might be expected 
to produce injury 30 Inevitable accident affords a 
complete exoneration of a wharf owner An in¬ 
jury caused by wind22 or by ice floes^s cannot, 
however, be said to be attributable to an act of God, 
where the physical circumstances are not unusual. 

§ 20. - Contributory Negligence 

Patrons using a wharf or slip are required to use ordi¬ 
nary care in the operation of their vessels, and, if by 
the exercise of such care, they could have discovered the 
defect or obstruction causing the injury, they are guilty 
of contributory negligence, which may bar recovery 

Patrons using a wharf or slip are required to 
exercise ordinary care24 and furnish seaworthy 
vessels, 25 and, if by such exercise of care, they 


20 NT—Seaman v New York, 80 
NT 239, 36 Am R 612 
68 C J p 229 note 15 

21. U S —Todd Atlantic Shipyards 
Corp V The Southport, D C S C , 
95 FSupp 331, affirmed, CA, City 
Compress & Warehouse Co v U 
S, 190 F 2d 699 

22 US —^Roah Hook Brick Co v 
Brie R Co . C A N T , 179 F 2d 601 
—Burns Bros v Long Island R 
Co, CANT. 176 F2d 406, rehear¬ 
ing denied 176 F 2d 950 

Central Barge Co v City of Min¬ 
neapolis, D C Minn , 123 F Supp 

275—John I Hay Co v The Allen 
B Wood, DC La, 121 FSupp 704, 
affirmed, C A, Martin Oil Service v 
John I Hay Co, 219 F 2d 237— 
Puget Sound Tug & Barge Co v 
Olympic Forest Products Co, D C 
Wash , 21 F Supp 940 
Dock workers employed hy city 
which operated wharf for use of pri¬ 
vately owned river barges were 
chargeable with duty to exercise fun¬ 
damentals of good seamanship with 
respect to running additional lines 
from moored barge to wharf when 
informed ice and high water were 
coming down river toward wharf 
U S —Central Barge Co. v. City of 

34 C J S —38 


Minneapolis, D C Minn , 123 F Supp 
275 

23 US —O’Boyle, Inc, v City of 
New York, DCN Y, 85 FSupp 858 
—Seaboard Sand & Gravel Corpora¬ 
tion V Youghiogheny & Ohio Coal 
Co , D C N Y, 66 F Supp 489 

24, U S —Roah Hook Brick Co v 
Erie R Co , C A N Y, 179 F 2d 601 
—Conners Marine Co v Besson 
& Co, CCANT, 94 F 2d 572 
John I Hay Co v The Allen B 
Wood, DC La, 121 FSupp 704, af¬ 
firmed, CA, Martin Oil Service v 
John I Hay Co, 219 F 2d 237 

25 US —City Compress & Ware¬ 
house Co V U S,CASC, 190 F. 
2d 699 

26. U S —^Dutton v Strong, Wis , 1 
Black 23, 17 L Ed 29 

27. NT—^Heaney v Heeney, 2 Den 
625 

28. US —New York, S & W R Co 
V Roney, NJ, 138 F 47, 70 CCA 
473—Smith v Yellow Pine Co , N 
T, 114 F 99, 52 CCA 47 

29. U S —The Bartle Daly, D C N Y , 
46 F2d 605 

30. U S —Hastorf v Leonhard Mich¬ 
el Brewing Co, DCNT, 248 F 

I 835, afflimed, CCA, 269 F 1022 
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31 US —Clarkson Coal & Dock Co 

V Northern Lakes S S Co, Minn, 
251 F 181, 163 CCA 337—Meyer 

V Pennsylvania R Co , D C N Y , 
126 F 428 

32 US —Clarkson Coal & Dock Co 

V Northern Lakes S S Co, Minn, 
251 F 181, 163 CCA 337 

68 C J p 230 note 26 
Vessel not properly moored 

Drifting of vessel after it broke 
from dock during gale was not inevi¬ 
table accident or vis major where 
vessel was not properly moored when 
it was laid up, mooring was not cor¬ 
rected after warning of approaching 
gale was given, anchors were not 
cast either before or after breakaway, 
and master could have used nearby 
telephone to summon help properly to 
moor vessel 

U S —The President Madison, D C. 
Wash, 13 FSupp 692, affirmed, C. 
C A, 91 F 2d 835 

53. US —Conners Marine Co v Bes- 
son & Co, CCAN Y, 94 F 2d 572 

34. U S —Smith V Burnett, App D C , 
19 set 442, 173 US 430, 43 L Ed 
766 

68 C J. p 230 note 27 

35- US —The Barrenf ork, D C Va , 

1 300 F- 366, modified on other 
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§§ 20-21 WHARVES 


could have discovered the defect or obstruction 
causing the injury, they are guilty of contributory 
negligence, which may bar recovery Thus, the 
failure to watch the tide, has been held to be con¬ 
tributory negligence,^'^ and so has the failure to 
ascertain the depth of the water,^8 the failure to 
moor properly,or to take notice of approaching 
storms,leaving the boat unattended during a 
storm,and the refusal to use appliances furnished 
by the wharfinger,and the assumption of re¬ 
sponsibility with knowledge of the danger will 
defeat recovery 

On the other hand, in the absence of notice of 
facts calling for its own investigation, a vessel 
berthing under a permit from the owner of the 
wharf is entitled to rely on the good reputation of 
the wharf One in charge of a boat has a right 
to rely on the directions or assurances of wharf 
owners or their agents^5 and, in various cases, al¬ 
leged negligent conduct has been held not to be neg¬ 


ligence contributing to the injury,^® as, for example, 
where the alleged contributory negligence was fail¬ 
ure to examine the bottom,^'^ leaving the boat un¬ 
attended,or alleged incompetent navigation 

§21. - Persons Liable 

In addition to the liability of the owner and lessee 
of a wharf for injuries to vessels or cargoes, liability has 
also been imposed on shipowners, and a ship itself. 

In addition to the liability of the owner or les¬ 
see of a wharf for injuries to vessels or cargoes, 
liability has also been placed on shipowners,and 
a ship Itself A principal may be held liable for 
the acts of his agent causing injury^^ or for those 
of an independent contractor who is under his 
direction 53 A principal is not liable for the acts 
of an independent contractor who agreed to be lia¬ 
ble for all damages arising from his negligence 54 
It has been held that a dredging company, perform¬ 
ing work according to contract, is not liable for 


griounds, CCA, Virginian Ry Co 

V U S, 13 F 2d 773, certiorari de¬ 
nied 47 S Ct 110, 273 U S 718, 71 
LEd 857 

36 US —Drummond Lighterage Co 

V Oregon-Washmgton R & Nav 
Co, CCA Wash, 20 F 2d 118 

Hudson V Pittsburgh Plate Glass 
Co, DC Pa, 263 F 730 

37 US —Peterson v Great Keck 
Dock Co , D C N Y , 75 F 683 

68 C J p 230 note 30 

38. U S —O’Boyle v New York 

Steam Co, DCKY, 254 F 640 

68 C J p 230 note 31 

39 , US —The President Madison, D 
C Wash , 13 F Supp 692, affirmed, 
CCA, 91 F2d 835 

Vessel, out of commlssiou with 
fixed status of rest for indefinite pe¬ 
riod and its crew withdrawn, is re¬ 
quired to be moored with greater 
care than vessel in commission un¬ 
der power with full crew and with 
temporary moorings for taking and 
releasing cargo 

U S —The President Madison, supra 
40- U S —The President Madison, 
supra 

Duty of watclimau 

Watchman on vessel moored to 
dock during gale had duty to look, 
think, and act and invoke every 
known agency at his immediate com¬ 
mand to protect vessel and dock 
U S —The President Madison, supra 
Knowledge of approach of ^'whole 
gale” requires higher degree of pru¬ 
dence to resist its destructive force 
than lack of knowledge or ordinary 
wind 

U S —The President Madison, supra 

41. U S —Valentine v Pennsylvania 
R Co, DCNY, 131 FSupp 108 


42 US —Morey v City of New 
Rochelle, NY, 254 F 425, 166 C 
CA 57 

68 CJ p 230 note 32 

43. US—The Mascot, DCNJ, 28 
F Supp 770—Sargent Barge Line v 
New York Silk Dyeing Co, DCN 
Y, 3 FSupp 566, affirmed, CCA, 
68 F 2d 1014 

68 C J p 230 note 33 
Watchman not inspecting lines 
Watchman was negligent, after 
vessel was moved by third party, in 
not notifying charterer or attempting 
to check or adjust lines until tug 
was sinking 

U S —Tracy Towing Line v City of 
Jersey City, DCNJ, 105 FSupp 
910 

44. US —Manhattan Lighterage Cor¬ 
poration V Moore-McCormack Line, 
DCNJ, 45 FSupp 271 

45 US —^New York Trap Rock Corp 
V Christie Scow Corp, DCNY, 92 
F Supp 989—The Mascot, DCNJ, 
28 F Supp 770 
68 C J p 231 note 34 
Sight to assume better information 
The owner of vessel obeying orders 
of wharfinger is justified in assuming 
that wharfinger is better informed 
than any one else with respect to 
condition of premises 
U S —Conners Marine Co v Besson 
& Co , C C A N Y, 94 F 2d 572 
Morey v City of New Rochelle, 
C CANY, 254 F 425—The Stroma, 
CC AN Y, 50 F 657 

46. US —Berwind-White Coal Min¬ 
ing Co V City of New York, CCA 
NY, 135 F 2d 443 
The Mascot, DCNJ, 28 F Supp 
770—The DalzelUne, DCNY, 15 
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F Supp 122, modified on other 
grounds, CCA, 89 F 2d 160 

68 C J p 231 note 35 

Acts of independent contractors 

N Y —^Vogemann v American Dock & 
Trust Co, 115 KYS 741, 131 App 
Div 216, affirmed 92 KE 1105, 198 
NY 586 

47 US —Daly v New York Dock 
Co, NY, 254 F 691, 166 CCA 
189 

68 C J p 231 note 36 

48 US —^Norfolk Tidewater Termi¬ 
nals V Wood Towing Corp , C C A 
Va, 94 F2d 164—Goodwm-Galla- 
gher Sand & Gravel Corporation v. 
Washington Bulkley, Inc, DCNY, 
31 F2d 112, affirmed, CCA, 31 F 
2d 115 

Wharfinger providing watchman 

U S —John I Hay Co v The Allen 
B Wood, DC La, 121 FSupp 704, 
affirmed, C A, Martin Oil Service 
V John I Hay Co , 219 F 2d 237 

46, U S —State of Maryland v Mil¬ 
ler. DCMd, 180 F 796, modified 
194 F 775, 114 CCA 495 

68 C J p 231 note 38 

50. US —The Jamaica, DCNY, 51 
F2d 858 

68 C J p 231 note 42 

51. U S —The Jamaica, DCNY, 51 
F 2d 857 

68 C J p 231 note 43 

52. U S —Pennsylvania R Co v. 
Atha, DCN J, 22 P 920 

68 C J p 231 note 44 

53. U S —^Keane v Diamond Mills 
Paper Co, DCNY, 33 P 2d 798. 

68 C J p 231 note 45 

54 US —Roah Hook Brick Co v 
Erie R Co, CANY., 3,79 F 2d 60L 
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damages caused by a spile carried into the dredge 
area by the shifting of the mud ^5 A wharfinger is 
not liable for damage to a moored vessel caused by 
another ship over which he has no control ^6 Per¬ 
sons who are not wharfingers and who do not owe 
the vessel or the wharf owner any duty to main¬ 
tain a slip in a safe condition are not liable for 
damages resulting from obstructions in the slip 57 

Lessor and lessee Generally, where a wharf is 
in the possession and occupation of a lessee, he is 
responsible for any injury arising from defects or 
obstructions in the wharf that are known or should 
be known to him,58 and, in the absence of any 
covenant from his lessor to keep it in repair, this 
duty, as to all defects or obstructions arising after 
his tenancy began, rests altogether on him, and 
there is no liability on the lessor ,59 but where the 
wharf IS leased, and at the time of the demise 
and delivery of possession to the lessee it is in a de¬ 
fective and unsafe condition, and in consequence, 
thereafter, while in possession of the lessee, an 
injury happens to one lawfully thereon, the les¬ 
sor, who IS receiving a benefit by way of rent or 
otheiwise, is liable 5® A lessor who covenants to 
keep a wharf in repair is liable for damage from ob¬ 
structions,51 but it has also been held that a les¬ 
sor has no duty as to spiles placed by the lessee 
until some notice of the obstruction is given 52 
Both lessor and lessee may be liable severally for 
the damages,53 nor is it material whether the 
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former or the latter is bound to repair.54 

§ 22. - Actions 

a In general 
b Pleading 
c Evidence 
d Trial 
e Damages 

a. In G-eneral 

An action for damages inflicted by the negligence of 
a dock company may be brought in admiralty or at law 

An action for damages inflicted by the negli¬ 
gence of a dock company may be brought in ad¬ 
miralty 5 5 or at law 55 With respect to admiralty 
jurisdiction, a contract whereby the owner of a 
wharf covenanted to maintain a safe berth for a 
vessel was a maritime contract 57 

Venue Where the owner of a wharf negligent¬ 
ly permitted the dock to be in an unsafe condi¬ 
tion, and injury was sustained by a barge which was 
there by his invitation, and in pursuance of a con¬ 
tract with him, an action for damages is transitoiy, 
and not local, 53 but it is local where the declara¬ 
tion proceeds on another ground, to wit, the duty 
of defendant to keep the wharf in question in such 
good order and repair that it might be safety used 
as a place of loading and discmbaikation 59 

Laches An action for damages incurred at a 
wharf may become barred by laches '^9 


55. IT S —Sargent Barge Line v Da¬ 
vis, DC NT, 12 F2d 7S4, affirmed, 
CCA, 12 F 2d 787 

56. U S —In re Barrett, D C N T, 
108 F Supp 710, affirmed, CA, 
North Atlantic & Gulf S S Co v 
U S , 209 F 2d 487 

57. U S —Berwmd-White Coal Min¬ 
ing Co V City of New York, C C 
ANT, 135 F 2d 443 

Waldie V Steers Sand & Gravel 
Corp , DC NT, 54 F Supp 585, re¬ 
versed on other grounds, CCA, 151 
F 2d 129 

58. U S —O’Rourke v Peck, C C N T, 
40 F 907, 24 Blatchf 473 

68 C J p 231 note 47 

59. XT S —Moore v Oceanic Steam 
Nav Co, DC NT, 24 F 237 

60. US —^Manhattan Lighterage 
Corp V Moore-McCormack Line, 
DC NT. 46 FSupp 271 

N T —Moody V New York, 43 Barb 
282, 34 HowPr 288 

61. U S —Eastern Massachusetts St 
By Co V Transmarine Corpora¬ 
tion, CCAMass, 42 F 2d 68, cer¬ 
tiorari denied 61 S Ct 86, 282 U S 
883, 76 LEd 779 

68 C J p 231 note 50. 


62. NY—Seaman v New York, SO 
NT 239, 36 AmR 612 

63 U S —Onderdonk v Smith, DC 
NT, 21 F 588. affirmed, CCA, 27 
F 874, 23 Blatchf 562 
68 C J p 232 note 52 

Primary and secondary liability 
Where corporate lessee in charge 
of dock had moved libellant’s steam 
tug, and capsizing of tug was result 
of shifting of tug by corporation to 
a portion of pier other than portion 
to which tug was originally moored, 
and title to pier passed to city on day 
of shifting and there was but a lim¬ 
ited period during which city could 
have been informed of defects in por¬ 
tion of pier to which tug was shift¬ 
ed, city was not Dointly liable with 
corporation but was secondarily lia¬ 
ble since city billed libellant for berth 
space commencing on day city ac- 
Quired title to pier, thus holding it¬ 
self out as a wharfinger 
US—Cunningham v City of New 
York, DCNT, 91 FSupp 460 

64. US —Leonard v Decker, D C,N 
T, 22 F 741 
68 C J p 232 note 53 

595 


65 US —Ball V Trenholm, D C S C , 
45 F 588 

1 CJ p 1288 note 38 [bj (1), p 1289 
note 50 [b] 

66 US —Mercantile Bank of the 
Americans v Flower Lighterage 
Co. CCANT, 10 F2d 705, certio¬ 
rari denied 46 S Ct 639, 271 U S 
688, 70 LEd 1152 

67. U S —Eastern Massachusetts St 
Ry Co V Transmarine Corpora¬ 
tion, CCA Mass , 42 F 2d 58, cer¬ 
tiorari denied 51 S Ct 86, 282 US 
883, 75 LEd 779 

68 Pa—^Dempsey v Delaware Iron 
Co , 12 Phila 314 

69. Pa—Dempsey v Delaware Iron 
Co, supra 

70. U S —^Mercantile Bank of the 
Americans v Flower Lighterage 
Co, CCANT, 10 F2d 705, cer¬ 
tiorari denied 46 S Ct 639, 271 U S 
688, 70 LEd 1152 

68 C J p 232 note 62 

Delay satisfactorily explained 

Five weeks' delay by owner of tug 
before giving notice of claim for 
damage thereto allegedly caused by 
striking submerged pile near riparian 
owner’s pier subjected claim to sus- 
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§ 22 WHARVES 


la. Pleading 

The plaintiff must prove that the defendant was neg¬ 
ligent and that such negligence caused the injury, and a 
petition alleging damage due to a defective fire box of a 
locomotive crane and proof showing it was due to a de¬ 
fective ash pan does not present a fatal variance. 

Plaintiff must prove that defendant was negli- 
gent'^i and that such negligence caused the in¬ 
jury ^^2 in some cases, it has been held that 

he must show the absence of contributory negli¬ 
gence'^ 2 A petition alleging damage due to a 
defective fire box of a locomotive crane and proof 
showing it was due to a defective ash pan has 
been held not to present a fatal vananceJ^ 

c. Evidence 

The plaintiff m an action for injury to a vessel or its 
cargo has the burden of proving the truth of his allega¬ 
tions, m order to satisfy this requirement, the allega¬ 
tions must be dearly proved by a fair preponderance of 
the evidence 

Plaintiff in an action for injury to a vessel or 
its cargo has the burden of proving the truth of 

his allegations,*^5 including defendant’s negligence,'^^ 

and that it was the proximate cause of the dam¬ 
age Ordinarily, a lack of ordinary care by the 
wharfinger is never presumed^^ even though the 
circumstances shift the burden of producing fur¬ 
ther evidence to the wharfinger.'^9 It has been held, 


however, that the wharfinger has the burden of 
showing that the accident was unavoidable,so or 
that he had warned vessels 

The dochine of res ipsa loquitur has no applica¬ 
tion to a case where negligence of the wharf own¬ 
er IS obvious from all the evidence 82 Under the 
doctrine the collapse of a wharf raises a presump¬ 
tion of neghgenceSS but it does not, strictly speak¬ 
ing, change the burden of proof 84 The unexpected 
sinking of a vessel in her berth, from an unex¬ 
plained cause, raises a presumption of negligence 
by the owner of such vessel,8® and unseaworthiness 
of the vessel 86 

Admissibility The report of a dredging con¬ 
tractor, after completing his work, that the dock was 
free from obstructions, may be considered in de¬ 
termining whether the dock owner used reasonable 
care 8? Proof of usage in other similar places has 
been held admissible on the issue of implied con¬ 
tract 88 As bearing on the question of damages, 
It IS competent, if plaintiff is able to do so by com¬ 
petent witnesses, to show the value of the vessel 
before and after the injury 89 

Weight and sufficiency. The facts alleged in an 
action for damage to a ship or its cargo must be 
clearly proved^® by a fair preponderance of the 


picion, but was satisfactorily ex¬ 
plained, where tug owner had in 
meantime employed diver to examine 
river bottom 

U S —The Dalzellace, 18 F Supp 419, 
affirmed, CCA, Dalzell v Val- 
vohne Oil Co, DCNT, 87 F2d 
1003 

71 US —P Sanford Ross, Inc. v 
Moran Towing & Transportation 
Co. CCANY, 65 P 2d 1052, cer¬ 
tiorari denied 53 S Ct 12, 287 U S 
608, 77 L. Ed 529 

IST Y —^Barber v Abendroth, 7 N E 
417, 102 N.Y 406, 65 Am R 821, 
72- U S —Sanford Ross, Inc . v 
Moran Towing & Transportation 
Co, C CAN’T. 55 F2d 1052, cei- 
tioran denied 53 S Ct 12, 287 US 
608, 77 UEd 629 

73 NY —Barber v. Abendroth, 7 N 
B 417, 102 NY 406. 65 AmR 831 
68 C J p 232 note 66 

74. U S —^American Creosote Works 
V Wren, CCALa, 13 F 2d 991 

75. US—American Agr Chemical 
Co V O'Donnell Transp Co, D C 
NY, 62 FSupp 239 

Pacific Mail S S Co v Panama 
R Co, NY, 251 F 449, 163 CG 
A 625, certiorari denied 39 S Ct 
9, 248 US 567, 63 D Ed 424 

76. U S —Tracy Towing Line v City 
of Jersey City, DCNJ, 105 F 
Supp. 910—^Red Star Towing & 


Transp Co v The Russell No 7, 
DC NY, 70 FSupp 7X3, affirmed, 
CCA, 168 F 2d 717—^Hams v 
Luckenbach Terminals, DCN J, 38 
F Supp 485—Sargent Barge Line v 
New York Silk Dyeing Co, DCN 
Y, 3 FSupp 566, affirmed, CCA, 
68 F2d 1014 
68 C J p 232 note 70 
Burden of proof not shifted 
Libelant had burden of proof on 
issue as to whether city exercised 
reasonable care toward barge, even 
though city was bailee, and proof of 
damage while barge was in hands 
of city did not shift burden of proof 
on such issue to city 
U S —Central Barge Co. v. City of 
Minneapolis, DC Minn, 123 F 
Supp 276 

77- U S —^American Agr Chemical 
Co V O’Donnell Transp. Co, DC 
NT, 62 F Supp 239 

68 C J p 232 note 71 

78- U S —^Hams v. Luckenbach Ter¬ 
minals, DCNJ, 38 FSupp 485 

Stevens v Maritime Warehouse 
Co, CCANT, 263 P. 68 

79. U S —Stevens v. Maritime Ware¬ 
house Co, supra 

80. U S —Central Barge Co v City 
of Minneapolis, DC Minn, 123 P 
Supp 275 

81. US —The Dunnigan. Sisters, D 
CNY., 53 F2d 602. 
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32. US —Puget Sound Tug & Barge 
Co V Olympic Forest Products Co, 
DC Wash, 21 FSupp 940 

83. US —^Pacific Mail S S Co v 
Panama R Co, NY, 251 F 449, 
163 CCA 625, certiorari denied 
39 set 9, 248 US. 667, 63 L Ed 
424 

84. US—Pacific Mail S. S Co v 
Panama R Co , supra 

85. U S —The Jamaica, D C N Y , 61 
F2d 858 

Tracy Towing Line v City of 
Jersey City, DCNJ, 105 F Supp 
910 

86. US—The Jamaica, DCNY, 61 
F 2d 858 

Tracy Towing Line v City of 
Jersey City, DCNJ, 105 FSupp 
910 

87. Me—^Rockland & Rockport Lime 
Co V Coe-Mortimer Co, 98 A 657, 
115 Me 184 

88. NY—^Blank v. Marine Basin Co , 
165 NTS 883, 178 App Div 666 

89. Mich—Michaud v. Grace Harbor 
Lumber Co, 81 N.W. 93, 122 Mich 
305 

68 CJ p 233 note 83. 

90- US —Crossan v- Wood, DCNY., 
44 F 94. 
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evidence This rule has been applied to evidence 
with respect to negligence, ^2 contributory negli¬ 
gence,^^ and proximate cause The rule has also 
been applied as to relations^^ and agreements of 
parties,the defense of vis major, circumstanc¬ 
es of injury,^ S unseaworthiness,99 persons liable,^ 
and damages 2 Proof of the existence of an ob- 


WHARVES § 22 

struction is generally at least prima facie evidence 
of negligence,^ and proof that others than plaintiff 
had used the dock m safety is of little probative 
value where a dangerous condition is shown,^ but 
such fact must nevertheless be considered m deter¬ 
mining the liability of the wharf owner 5 


>1. U S —^Hams v Luckenbach. Ter¬ 
minals, D C N J , 38 F Supp 485— 
Sargent Barge Line v New York 
Silk Dyeing Co , D C N T , 3 F Supp 
566, affirmed, CCA, 68 F 2d 1014 
38 C J p 233 note 86 
ffiSero pi oof of injury msufficient 
LJ S —Valentine v Pennsylvania R 
Co, DCNY. 131 FSupp 108 

52. U S —Kenny v Venetian Con¬ 
tracting Co , D C N T, 60 F 2d 1053 
38 C J p 233 note 87 
Svidenoe held sufficient 

(1) To show negligence 
[J S—Martin Oil Service v John I 
Hay Co, CALa, 219 F 2d 237 
Central Barge Co v City of Min¬ 
neapolis, D C Minn , 123 F Supp 275 
—^Tracy Towing Line v City of 
Jersey City, DCNJ, 105 FSupp 
910—N Wagman & Co v U S 
Lines Co, DC Pa, 104 FSupp 189 
—The Zeller No 14, DCNY, 74 
FSupp 538—Seaboard Sand & 

-Gravel Corporation v Youghioghe- 
ny & Ohio Coal Co, DCNY, 65 
FSupp 489—Puget Sound Tug & 
Barge Co v Olympic Forest Prod¬ 
ucts Co , D C Wash , 21 F Supp 940 
38 C J p 233 note 87 [c]. 

C2) To show that there was no neg- 
igenoe 

CJ S —Pittsburgh Consol Coal Co v 
Harrison Const Co, CAPa, 223 F 
2d 260—Mississippi Val Barge Line 
Co V Cooper Terminal Co, CA 
Ill, 217 P 2d 321—Swenson v The 
Argonaut, CANJ, 204 F 2d 636 
Central Barge Co v City of Min¬ 
neapolis, D C Minn , 123 F Supp 275 
—New York Trap Rock Corp v 
Colonial Sand & Stone Co, DC 
NY, 115 FSupp 96—Seagrave 
Transp Co v Eskay Coal & Fuel 
Co, DCNY, 106 FSupp 687, mod¬ 
ified on other grounds, CA, 205 F 
2d 267—Tracy Towing Line v City 
of Jersey City, DCNJ, 105 F 
Supp 910 

68 C J p 233 note 87 [c] 

Evidence lieia lusufficleat 

(1) To establish negligence 
U S —Stegemann v Miami Beach 
Boat Slips, CAPla, 213 P 2d 561 
Central Barge Co v City of Min¬ 
neapolis, D C Mmn , 123 F Supp 275 
—Red Star Towing & Transp Co 
V The Russell No 7, DCNY, 70 
F Supp 713, affirmed, CCA, 168 
F 2d 717—American Agr Chemical 
Co V. O’Donnell Transp Co, D C 
NT, 62 FSupp 239—^Manhattan 
Lighterage Corp. v. Moore-McCor- 


mack Line, DCNY, 45 P Supp 271 
—Hams V Luckenbach Terminals, 
DCNJ, 38 FSupp 485 
68 C J p 233 note 87 [a] 

(2) To establish liability on part 
of operator of pier for thirty-five per 
cent damage to cargo 
U S —N Wagman & Co v U S Lines 
Co, DC Pa, 104 FSupp 189 

93. U S —^Kenny v Venetian Con¬ 
tracting Co, DCNY, 60 F 2d: 
1053 

68 C J p 233 note 88 
Evidence held sufficient 
U S —Tracy Towing Line v City of 
Jersey City, DCNJ, 105 F Supp 
910 

94. U S —Kenny v Venetian Con¬ 
tracting Co, DCNY, 60 F2d 
1053 

68 C J p 233 note 89 

Evidence held sufficient 

(1) To establish that alleged fail¬ 
ure of city to inspect wharf and 
kevels m use did not contribute to 
failure of kevels which were sheered 
off, resulting in ship breaking from 
moorings 


U S —Central 

Barge 

Co V 

City 

of 

Minneapolis, 

D C Minn, 

123 

F 

Supp 275 





(2) To establish 

that 

lack 

of 


watchmen was not contiibuting fac¬ 
tor in break-away of ship from moor¬ 
ings 

U S —Central Barge Co v City of 
Minneapolis, supra 

(3) To show that broken sub¬ 
merged pile projecting from pier 
caused sinking of barge being towed 
out of adjacent slip 

U S —^New York Cent R Co v 
American Dock Co, DCNY, 80 
FSupp 368 

(4) To establish that damage to 
scow was caused by failure of city 
to provide a berth with enough wa¬ 
ter 

U S —^New York Trap Rock Corp 
V City of New York, DCNY, 116 
F Supp 814 

(6) To show other matters 
US—Cunningham v City of New 
York, DCNY, 91 FSupp 460 
68 C J. p 233 note 89 [a], [b], [c] 

Evidence held insufficient 

<1) To show that there was a 
causal connection between presence 
of wreckage on beach of boat basin 
and alleged damage to bottom of der¬ 
rick lighter. 


U S —^Hams v Luckenbach Termin¬ 
als, DCNJ, 38 FSupp 485 
(2) Other illustrations see 68 CJ 
p 233 note 89 [a], [b] 

95. US—^B J Keller Co v Read¬ 
ing Co, CCA Pa, 49 F 2d 33 
68 C J p 234 note 90 
96 US —The Fire Island, DCNY, 

2 FSupp 513 
68 C J p 234 note 91 

97. Evidence held insufficient to sus¬ 
tain the defense 

US—Puget Sound Tug & Barge €b 
V Olympic Forest Products Co, 
DC Wash. 21 FSupp 940 

98. Evidence held sufficient 
US—The Dalzellace, DCNY, 18 

F Supp 419, affirmed Dalzelll v 
Valvoline Oil Co, 87 F2d 1002 
68 C J p 234 note 92 
Evidence held insufficient 
U S —Red Star Towing & Transp 
Co V The Russell No 7, D UN Y, 
70 FSupp 713, affirmed, CCA, 
168 F 2d 717—^American Agr 
Chemical Co v O’Donnell TTansp 
Co. DCNY, 62 FSupp 239' 

99. Evidence held sufficient 

(1) To show unseaworthiness. 

U S —Mississippi Val Barge Line 
Co V Cooper Terminal Cot, CA 
Ill , 217 F2d 321 

(2) To rebut presumption of un- 
seaworthiness 

U S —Tracy Towing Line v City of 
Jersey City, DCNJ>, 105 FSupp 
910 

1. US —Perkins v Bethlehem Steel 
Corporation, CCA.NJ., 43 F 2d 
334 

68 CJ p 234 note 93 
Evidence h^ld sufficient to show 
sole liability of wharf owner 
U.S—City of Portland v Lucken¬ 
bach S S Co. C A Or, 217 F 2d 
894 

2. Evidence held sufficient 

US—The Welfare, DCNY, 1 F 
Supp 585 

68 C J p 234 note 94 [a, c] 

Evidence held insufficient 
US—Stevens v Maritime Ware¬ 
house Co, CCANY, 263 F 68 
68 C J p 234 note 94 [b] 

a. Va—Petersburg v Applegarth’s 
Adm’r, 28 Gratt 321, 69 Va 321, 26 
AmR. 357 

4. US —^Merritt v. Sprague, D C 
Me, 191 F 627 

5. US —^American Agr. Chemical 
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§§ 22-23 WHARVES 


d. Tnal 

Conflicting evidence presents a question for the jury 
in actions to recover for injuries to vessels or cargo, and 
a finding m the nature of a conclusion of law will not 
defeat specific findings of fact. 

In determining whether a jury question is present¬ 
ed in an action for an injury to a vessel at a wharf 
the rules ordinarily applicable in other civil ac¬ 
tions govern ^ Generally speaking, conflicting evi¬ 
dence will present a question for the jury,*^ and a 
law question is presented only when the facts are 
such that but one reasonable conclusion can be 
drawn ^ Thus, the questions of negligence,^ con¬ 
tributory negligence, 10 and assumption of risk,ii 
have been held to be jury questions A finding in 
the nature of a conclusion of law will not defeat 
specific findings of fact 

e. Damages 

In an action for injury to a vessel or cargo the extent 
of the recovery by the vessel owners is a sum sufficient 
fully to indemnify them for their loss 

In an action for injury to a vessel or cargo the 
extent of the recovery by the vessel owners is a 
sum sufficient fully to indemnify them for their 
loss If the vessel is a total loss, such sum is the 
reasonable value of the vessel at the time of the 
injury This reasonable value has been arrived 
at by deducting from the original cost ten per cent 
each year for depreciation,^^ and by considering 
sales of similar barges Where repairs are pos¬ 
sible, however, the measure of damages is the cost 


of repairing the vessel,and not the difference be¬ 
tween her value befoie, and her value after, the in¬ 
jury 18 The amount paid to a wrecking company, 
in good faith, for raising a vessel, is recoverable,! 
and so are overhead expenses incurred while rc- 
paiiing the ship in the owner’s shipyard,^® the wages 
of men which the wrecking company required the 
owner to furnish, 31 and interest on such cxpendi- 
tures from the time they were actually made 32 

Dwtston of damages. If both parties were at 
fault the damages will be divided 33 

§ 23. Injuries to Persons 

a In general 

b Invitees, licensees, and trespassers 
c Persons liable and defenses 

a. In G-eneral 

The owner or occupant of a pier or wharf must exer¬ 
cise reasonable care to keep it m a safe condition, and a 
person may recover for injuries sustained as a result of 
a defect therein. 

The owner or occupant of a pier or wharf must 
exercise reasonable care to keep it in a safe condi¬ 
tion, so that those having a lawful right can go on 
it without incurring risk of injury ,34 and what con¬ 
stitutes reasonable care depends largely on the uses 
to which the pier is put 35 Consequently, if a per¬ 
son, when properly on the wharf, m the exercise of 
leasonable care and diligence, sustains injury 
through a defect m the wharf, he is entitled to re¬ 
cover,3 5 unless the defect was so hidden and con- 


Co V O'Donnell Transp Co, DC | 
NT, 62 FSupp 239 | 

e. us —^-^mencan Creosote "Works 

V Wren, CCADa, 13 F 2d 991 

7. US —^American Creosote Works , 

V Wren, supra 

S Tex—Galveston, H & S A R5^ 
Co V American Grocery Co, 36 
SW2d 985, 122 Tex 1, affirmed 
52 set 342, 285 US 127, 76 LEd | 
659 

9 US —^American Creosote Works 

V Wren, CCALa, 13 F 2d 991 

10. NT—Vroman v Rogers, 30 N 
E 388, 132 NT 167 

68 C J p 234 note 3 

11. Mich —Michaud v Grace Har¬ 
bor Lumber Co, 81 NW 93, 122 
Mich 305 

12. NT—Blank v Marine Basin 
Co, 165 NTS 883, 178 App Div 
666 

68 C J p 234 note 5 

13. DC—Smith V Burnett, 10 App 
DC 469, affirmed 19 S Ct 442, 173 
US 430, 43 LEd 756 

14- DC —Smith V Burnett, supra 
15. U S —Hudson v. Pittsburgh 


Plate Glass Co, DC Pa, 263 F 
730 

16. US—The Welfare, DC NT, 1 
F Supp 585 

68 C J p 234 note 10 

17 US —Puget Sound Tug & Barge 
Co V Olympic Forest Products Co , 
DC Wash, 21 FSupp 940 

Union Ice Co v Crowell, Me, 
55 F 87, 5 CCA 49 

18 US —^Union Ice Co v Crowell, 
supra 

19. U S —^Virginian Ry Co v U 
S, CCAVa, 13 F2d 772, certio¬ 
rari denied 47 S Ct 110, 273 U S 
718, 71 LEd 857 

68 C J p 234 note 13 

20 US —Puget Sound Tug & Barge 
Co V Olympic Forest Products 
Co. DC Wash, 21 FSupp 940 

21. U S —Virginian Ry Co v U S , 
CCAVa, 13 F2d 772, certiorari 
denied 47 S Ct 110, 273 US 718, 
71 L Ed 857 

22. US—^Virginian Ry Co v U S , 
supra 

23. U S —Sullivan v Lake Superior 
El Co, DC Minn, 56 F 735. 

68 C J p 235 note 16 
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Recoupment 

A vessel, which is required to pay 
full damages as result of collision 
with other vessels after breaking 
away from dock, has right of re¬ 
coupment for half of damages from 
owner of dock, where owner of dock 
is jointly negligent 
U S —The President Madison, C C A. 
Wash. 91 P2d 835 

24. US—Jones v Waterman S S 
Corp, CCAPa. 155 F 2d 992 

Flynn v Reading Co , D C Pa , 
50 F Supp 218 
68 C J p 235 note 17 

25. U S —^Harvey v Old Dominion 
S S Co, CCANT, 299 F 549 

Wash—Gregg v King County, 141 
P 340, 80 Wash 196, Ann Cas 1916C 
135 

26. US—Muise V Abbott, CCA 
Mass, 160 F 2d 590—Jones v Wa¬ 
terman S S Corp, CCAPa, 155 
F 2d 992 

Cal—Biondini v Amship Corp, 185 
P2d 94, 81 Cal App 2d 761—Leen- 
ders V California Hawaiian Sugar 
Refining Corp, 139 P 2d 987, 69i 
Cal App 2d 762 
68 C J p 236 note 19. 
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cealed that it could not be discovered by such ex¬ 
amination and inspection as the construction, uses, 
and exposures of the wharf reasonably required ^7 
Plaintiffs right of action in such a case arises from 
the duty which the law imposes on the owner or 
occupant to keep the wharf safe, and not from con¬ 
tract The question of liability is somewhat 
analogous to that where public streets are in¬ 
volvedThe compliance with a statutory provi¬ 
sion that wharves should be insufficient unless con¬ 
structed in a specified manner has been held not to 
be the owner’s measure of duty to the public 

In the application of these rules, it has been held 
that a safe gangplank must be provided,but that 
the nailing of a plank over a hole did not constitute 
negligence ^2 a dock proprietor is chargeable with 
notice that its public dock may be used as a public 
street or public place by any member of the public,33 
including young children,34 and has also been held 
liable for injuries to stevedores^S and other labor- 
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ers,26 car passengers,37 and public officers 

b. Invitees, Licensees, and Trespassers 

The proprietor of a wharf is held to different degrees 
of care in dealing with invitees, licensees, and trespassers. 

A wharf proprietor is held to different degrees of 
care m dealing with invitees, licensees, and trespass¬ 
ers 

Invitees To the invitee the wharf proprietor 
owes a positive duty to maintain the wharf in rea¬ 
sonably safe condition,^0 and to warn him of 
known dangers This class may include work- 
men,^2 seamen, ^2 marine engineers,barge cap- 
tains,^^ cargo surveyors,^® and patrons of a store 
kept by defendant ^7 

Licensees, As to a licensee, the proprietor owes 
a duty merely to refrain from willful and wanton 
injury42 or affirmative negligence unnecessarily in¬ 
creasing the danger 49 Licensees within this rule 


27 Mass—^Wendell v. Baxter, 12 
Gray 494 

68 C J p 235 note 20 

28 US —Muise v Abbott, CCA 
Mass, 160 F 2d 590—Jones v Wa¬ 
terman S S Corp, CCA Pa, 155 
F2d 992 

68 C J p 236 note 21 

29 NT —Oceanic Steam Nav Co 
V Compania Transatlantica Es- 
panola, 31 NE 987, 134 NT 461, 
30 Am SR 6S5, 29 Abb N Ca& 238 

30. Wash —Gray v King- County, 
248 P 397, 140 Wash 169 

31. Cal—Wilson v Union Iron 
Works Dry Dock Co, 140 P 250, 
167 Cal 539 

68 C J p 235 note 26. 

32 US —Pearson v Mallory S S 
Co, CC Apia, 278 P 176 
33. Wash—Gregg v King County, 
141 P 340, 80 Wash 196, Ann Cas 
1916C 135 

34 Wash—Gregg v King County, 
supra 

35- Cal —Deenders v California 
Hawaiian Sugar Refining Corp, 
139 P2d 987, 69 Cal App 2d 752 
Me —Trask v Hallowell Granite 
Works, 76 A 919, 106 Me 458 
68 C J p 235 note 30 
36 NT—Swords v Edgar, 59 NT 
28, 17 AmR 296 
68 C J p 235 note 31 
37. Wash —Gray v King County, 
248 P 397, 140 Wash 169 
68 C J p 236 note 32 

38 Cal—Wilson v Union Iron 
Woiks Dry Dock Co, 140 P 250, 
167 Cal 639 

68 C J p 236 note 33 

39 Tex—Walters v Southern S S 
Co. Civ App, 113 SW2d 320, er¬ 
ror dismissed. 


40 Cal —Leenders v California 

Hawaiian Sugar Refining Corp , 
139 P2d 987, 59 Cal App 2d 752 
N T —Koehler v Grace Line, Inc , 
136 NTS 2d 87, 285 App Div 154 
Scope of invitation 

Captain of fishing boat, from time 
of arrival at fishing pier with a car¬ 
go of fish foi a store situated on 
pier until departure from ice plant 
also situated on pier, was engaged 
in transaction of business with ten¬ 
ants of pier and was a business vis- 
itoi of such tenants with respect to 
liability of public corporation as 
proprietor of pier, but thereafter, 
while vessel was tied to another por¬ 
tion of pier for sole convenience of 
captain without any economic bene¬ 
fit to proprietor of pier, captain was 
a mere licensee who took premises 
as he found them 

Mass —Pereira v Gloucester Com¬ 
munity Pier Ass’n, 61 NE2d 658, 
318 Mass 391 
68 CJ p 236 notes 36-40 

41. U S —Paleockrasas v. Garcia, 
CANT, 183 P2d 244 

42. Cal —Biondmi v Amship Corp , 
185 P2d 94, 81 Cal App 2d 751— 
Leenders v California Hawaiian 
Sugar Refining Corp, 139 P 2d 987, 
59 Cal App 2d 752 

La—Dallas v Crescent Forwarding 
& Transp Co , App, 13 So 2d 113 
68 C J p 236 note 36 

43. U S —Jones v Waterman S S 
Corp, CCAPa, 155 F 2d 992— 
Bailey v Texas Co, C C A N T , 
47 F2d 163 

Flynn v Reading Co , D C Pa , 
60FSUPP 218 

Cal —Skoglund v Moore Dry-Dock 
Co, 63 P 2d 1001, 11 Cal App 2d 287 
Mass—^Hayes v Boston Fish Market 
Corp, 66 NE 2d 713. 319 Mass 556 
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Off-duty fireman 

Fiieman on ship docked at ship¬ 
yard for repairs who was paid off 
on Satuiday and ordered to report 
on following Tuesday was in em¬ 
ployment of ship while returning 
thereto through shipyard on even¬ 
ing before day upon which he had 
been ordered to report so as to be 
invitee to whom shipyard owneis 
owed duty of due care 
Cal —Skoglund v Moore Dry-Dock 
Co, 63 P2d 1001, 11 Cal App 2d 
287 

44 Wash—^Nelson v Booth Fisher¬ 
ies Co, 6 P 2d 388, 165 Wash 521 
68 C J p 236 note 38 

45- N T —Qumn v Staten Island 
Rapid Transit Ry Co. 121 NE 
340, 224 NT 493 
68 C J p 236 note 39 

46. N T —Koehler v Grace Line, 
Inc, 136 NTS 2d 87, 285 App Div 
154 

47. Md —^Burke v Maryland, D & 
V Ry Co, 106 A 353, 134 Md 
156 

48- Cal —Biondini v Amship Corp , 
185 P2d 94, 81 Cal App 2d 751 
Mass—Pereiia v Gloucester Com¬ 
munity Pier Ass’n, 61 N E 2d 658, 
318 Mass 391 

Or—Lange v St Johns Lumber Co, 
237 P 696, 115 Or 337 
Tex—^Walters v Southern S S Co , 
Civ App, 113 S W 2d 320, error 
dismissed 

Wash—Christensen v Weyeihaeus- 
er Timber Co, 133 P 2d 797, 16 
Wash 2d 424 

49. Tex—^Walters v Southern S S 
Co, Civ App, 113 SW2d 320. er¬ 
ror dismissed 
I 68 C J p 236 note 42. 
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may include ship repairers,50 barge captains,cap¬ 
tains of other vessels,52 persons patrolling the 
docks,S3 and persons unloading vessels®^ or visiting 
them, 5 5 but not truckmen on a wharf to receive 
freight.56 The keeping of a pier, built into or adja¬ 
cent to navigable waters, for the purpose of loading 
and unloading vessels, gives a general license to all 
persons to go on and use it in the manner and for 
the purposes contemplated 57 

Trespassers, A trespasser ordinarily cannot re¬ 
cover for injuries to himself where the wharf pro¬ 
prietor has no notice of his presence 58 a child 
entering on a public dock has been held not to be 
a trespasser, however,59 nor are persons who go on 
a dock and fasten vessels to it 50 

c. Persons Liable and Defenses 

The person who has exclusive control and manage¬ 
ment of a defective wharf is generally liable for injuries 
sustained thereon. 


As a general rule, one having exclusive control 
and management of a defective wharf is liable for 
injuries occasioned thereby 5^ The owner of the 
land on which a wharf was built, who took posses¬ 
sion of the wharf, has been held liable,5- and so has 
a railroad company owning a pier 53 A dock owner 
may be liable for injuries resulting from a known 
danger created by a third person 5^ 

Lessor and lessee. Ordinarily, a lessee in pos¬ 
session of a wharf must keep it in repair, and is 
responsible for injuries from defects which are 
known or should be known by him, 55 and the lessor 
has been held not liable 56 So, in the absence of a 
covenant by the lessor to repair, 57 the lessee,58 and 
not the lessor,59 has this duty as to defects arising 
after the tenancy began. The lessor receiving a 
benefit by way of rent or otherwise is liable, how¬ 
ever, for injuries resulting from defects existing 
at the time of the demise, provided it appears that 


50. Wis—Taylor v Northern Coal 
& Dock Co, 152 NW 466, 161 
"VVis 223, AnnCasl9l6C 167 
68 C J p 236 note 43 

51 NY —Quinn v Staten Island 
Rapid Transit Ry Co, 121 NB 
340. 224 NY 493 

68 C J P 236 note 44 

52 Mass —Pereira v Gloucester 
Community Pier Ass*n, 61 NE2d 
658, 318 Mass 391 

C3 Tex—^Walters v Southern S S 
Co, CivApp, 113 SW2d 320, er¬ 
ror dismissed 

54. US —^Harvey v Old Dominion 
S S Co, CCA NY, 299 F 549 

68 C J P 236 note 46 

55. Ga—Kinnebrew v Ocean S S 
Co of Savannah, 171 SB 385, 47 
Ga App 704, followed in 171 S E 
386. 47 GaApp 706 

Or—Lang-e v St Johns Lumber Co, 
237 P 696, 115 Or 337 
68 C J p 236 note 46 
56- Mass —Manter v New Bedford, 
Maltha's Vineyard & Nantucket 
Steamboat Co, 141 NB 679, 246 
Mass 551 

57. NY—Swords v Edgar, 69 NY 
28, 17 AmB 295 

5S. Cal —^Hamaikawa v Crescent 
"Wharf & Warehouse Co, 60 P 2d 
803, 4 Cal 2d 499 

N Y —Malloy v Staten Island Rap¬ 
id Transit R. Co, 28 NTS 979, 
78 Hun 166 

59. Wash—Gregg v King County, 

141 P 340, 80 Wash 196, Ann Cas 
1916C 135 i 

68 C J p 236 note 50 

60. Pa—^Degan v Dunlap, 15 Phila 
69, 39 Legint 32 

61. Fla —Cooney-Eckstem Co v 

King, 67 So 918, 69 Fla 246 


62 Mass —Fuller v Andrew, 119 
NE 694, 230 Mass 139 

68 C J p 237 note 56 

63 Md —Baltimore, etc, R Co v 
Rose, 4 A 899, 65 Md 485 

68 C J p 237 note 67 

64 US —The Tamaha, D C N T, 
262 P 218 

68 C J p 237 note 58 

65. NT—Leonard v Prince Line, 
CCANY, 157 P2d 987 

Or—Miles v Spokane, P & S Ry 
Co, 155 P2d 938, 176 Or 118 
68 C J p 237 note 59 

66. Or—Miles v Spokane, P & S 
Ry Co, supra 

XTnder ^'safe place” statute, pro¬ 
viding that owner or lessee of real 
property should not construct and 
maintain any place of employment 
that IS not safe, railway owner was 
not liable for injuries to a long¬ 
shoreman resulting from violation 
of statute where the premises were 
in possession of terminal company 
tenant who had the duty to repair 
Or—Miles v, Spokane, P & S Ry 
Co, supra 

Reservation of mgrlit of wharfage 

Reservation in lessor of right to 
collect and retain wharfage accruing 
from vessels temporarily tying up to 
portion of pier leased was held not 
to make premises public so as to 
make lessor liable for injury from 
defective condition of premises to 
employee of company operating de¬ 
mised premises for lessee 
N T —Lafredo v Bush Terminal Co , 
186 NB 398, 261 NY 323, rear¬ 
gument denied 188 NB 48, 262 
NY 522 

67. Effect of covenant to repair as 
to third persons 

Where lease of portion of wharf 
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and elevator reauired board of com¬ 
missioners of Port of New Orleans to- 
keep elevator and wharf in safe 
condition and employee of lessee was 
injured as result of defective condi¬ 
tion of elevator, the employee could 
not base a cause or right of action 
against the dock board for breach 
of duty to maintain elevator in safe 
condition, since the employee was 
not a party to lease and there was 
no privity of contract between the 
employee and the dock board 
La —Fouchaux v Board of Corners 
of Port of New Orleans, 190 So 
373, 193 La 182, certiorari denied 
60 set 112, 308 US 554, 84 LEd, 
466 

Notice 

(1) Dock owner was not liable for 
death of longshoreman killed when 
door on dock fell, for breach of cov¬ 
enant m lease that owner would 
make needed repairs to dock on no¬ 
tice from lessee, where no notice 
'was given 

N T —De Clara v Barber S S Lines, 
139 N Y S 2d 568, 285 App Div 1062, 
appeal granted 127 NE2d 98, 308 
NY 957. 

(2) Constructive notice was insuf¬ 
ficient to destroy dock owner's ex¬ 
emption from liability for breach of 
covenant to repair in lease 

De Clara v Barber S S Lines, supra 
68 NT —Ahern v Steele, 22 NE 
193, 115 NT 203, 12 Am S R 778. 
6 LR A 449 
68 C J p 237 note 60 

69. N T —De Clara v Barber S S 
Lines, 139 NTS 2d 568, 286 App 
Div 1062, appeal grranted 127 N 
E2d 98. 308 NT 957 

70. Pa—Towt V Philadelphia, 33; 
A. 1034, 173 Pa 314. 

68 C J p 237 note 61. 
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he knew when he leased the wharf that it was in 
an unsafe condition, or that by reasonable care and 
diligence he could have known of its unsafe condi¬ 
tion Where the lessor grants merely the wharf¬ 
age, he IS not relieved from liability to third per¬ 
sons for injuries resulting from a failure to keep the 
premises in repair, '^2 even though the lease may 
contain a covenant to repair on the part of the 
lessee The lessor and lessee may be jointly liable 
for the damages 

Defenses. No liability arises for extraordinary or 
inevitable accidents,"^5 or for injuries arising from 
a want of judgment or prudence on part of plain¬ 
tiff,*^® or where he is held to have assumed the iisk 
inherent in the situation 7*^ 

§ 24. - Actions 

Actions for personal injuries sustained on wharves 
are governed by rules applicable to civil actions generally. 

General rules governing other civil actions apply 


in actions for personal injuries sustained on 
wharves 

Pleading. The complaint in such an action must 
state facts sufficient to constitute a cause of ac¬ 
tion A declaration alleging that defendant had 
exclusive control and management of a wharf was 
not demurrable for failing to allege that such de¬ 
fendant was the owner or occupant 

Evidc7ice. General rules with respect to presump¬ 
tions,and burden of proof,are applicable in 
such actions Plaintiff must show the negligence of 
defendant,83 and that such negligence was the proxi¬ 
mate cause of the injury 8^ 

Competent evidence relevant and material to the 
issues should be admitted 85 Thus, evidence of de¬ 
fects in a dock other than that which caused the in¬ 
jury IS admissible, 86 as is evidence of previous ex¬ 
perience with the same defect,®and evidence as to 
the condition of the dock shortly after the injury 


71. Md—state v Boyce, 21 A 323, 
73 Md 469 

lessor held not liable 

La—Miller v Board of Commis¬ 
sioners of Port of New Orleans, 
Royal Indemnity Co, Intervener, 
App, 1 So 2d 97, affirmed Miller, 
Royal Indemnity Co , Intervener v 
Board of Com’rs of Port of New 
Orleans, 7 So 2d 355, 199 La 1071 

72. U S —Cleary v Oceanic Steam 
Nav Co, CCNT, 40 F 908 

NT—Taylor v New Tork, 4 ED 
Smith 559 

73. NT —Taylor v New Tork, su¬ 
pra 

68 CJ p 237 note 64. 

74 RI—Joyce v Martin, 10 A 620, 
15 RI 658 

75. Pa —Philadelphia, etc , R Co v 
Ervin, 89 Pa 71, 33 Am R 726 
Johnston v Pennsylvania R Co, 
4 A 2d 539, 135 Pa Super 45 

73. Cal —Molles v Dollar S S 
Lines, 29 P 2d 308, 136 Cal App 
369 

La—Dallas v Crescent Forwarding 
& Transp Co, App , 13 So 2d 113 
N J —Baldwin v North River Coal 
& Wharf Co, 180 A 422, 13 N J 
Misc 681 

Pa —Bullich V Kensington Ship¬ 
yard & Drydock Co, 177 A 20, 317 
Pa 510 

Johnston v Pennsylvania R Co, 
4 A 2d 639, 135 Pa Super, 45 
€8 C J p 236 note 64 

Plaintiff held not contrlhutorily nesr- 
lisrent 

(1) In attempting to pa^s through 
shipyard to ship on which he was 
employed when route was inade¬ 
quately lighted 

Cal, —Skoglund v. Moore Dry-Dock 


Co, 53 P2d 1001. 11 Cal App 2d 
287 

(2) In slipping on slimy pier 
while attempting to board vessel, 
notwithstanding he saw the slime, 
but used reasonable care tor his 
safety under the circumstances 
Mass —^Hayes v Boston Fish Mar¬ 
ket Corp, 66 NE2d 713, 319 Mass 
556 

77 La —^Dallas v Crescent For¬ 
warding & Transp Co, App, 13 
So 2d 113 

78 Ga—^Kinnebrew v Ocean S S 
Co of Savannah, 171 SE 385, 47 
GaApp 704, followed in 171 SE 
386, 47 GaApp 706 

79 Ga—Kinnebrew v Ocean S S 
Co of Savannah, supra 

80 Fla—Cooney-Eckstem Co v 

King, 67 So 918. 69 Fla 246 

81. U S —^Jones v Reading Co , D 
CPa, 46 FSupp 666 
Bes ipsa loquitur 

(1) That truck driver knew that 
he was injured by the collapse of a 
plank in a scaffold erected by gen¬ 
eral contractor and used by subcon¬ 
tractor did not prevent the applica¬ 
tion of the doctrine of res ipsa lo¬ 
quitur as to subcontractor on the 
ground that driver knew as much 
about the cause of his injuries as 
subcontractor did, since driver had 
no way of knowing how or why the 
plank collapsed and subcontractor 
was in the superior position with re¬ 
spect to such knowledge 

Cal—^Biondini v Amship Corp, 185 
P2d 94, 81 Cal App 2d 761 

(2) Where seaman employed by 
steamship company which railroad 
had authorized to use pier was in¬ 
jured in fall when he stepped on 
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loose non pipe, mere presence of 
pipe on pier was insufficient to im¬ 
pose on railroad burden of going 
forward with evidence to show it 
exercised propei caie on theory that 
thing causing injury was under rail¬ 
road’s exclusive management and 
accident was one not happening in 
ordinary course of things unless rail¬ 
road was negligent 
U S —Flynn v Reading Co , D C Fa, 
60 F Supp 218 

(3) Where seaman was an invit¬ 
ed or business guest on defendant’s 
pier when seaman was injured by 
falling from edge of pier when lights 
on pier were suddenly extinguished, 
and there was a contractual rela¬ 
tionship between seaman and de¬ 
fendant, and lighting system on pier 
was under defendant's management, 
rule that mere breaking of an elec¬ 
tric wire presents no facts from 
which alone an inference of negli¬ 
gence can be drawn by jury did not 
apply 

U S —Jones v Reading Co , D C Pa , 
45 P Supp 566 

82 Cal—Cornell v Hearst Sunical 
Land & Packing Corp, 131 P 2d 
404, 56 Cal App 2d 708 
83. Pa—Johnston v Pennsylvania 
B Co, 4 A 2d 539, 135 Pa Super 
45 

84 Pa—Johnston v. Pennsylvania 
R Co , supra 

85. N T —^De Clara v Barber S S 
Lines, 139 NTS 2d 668, 285 App 
Div 1062, appeal granted 127 N 
E2d 98, 308 NT 957 

86. Wis—^Propsom v Leatham, 50 
NW 586. 80 Wis 608 

87 NT—Newell v Bartlett, 21 N 
E 990, 114 NT 399 
68 C J p 238 note 73. 
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was sustained evidence as to how a dock 

compared with others used for the same purposes is 
not admissible ^9 Where it was alleged that a com¬ 
pany was negligent in not providing cap logs for its 
pier, It has been held error to overrule an offer to 
show that the placing of cap logs thereon would in¬ 
terfere with the loading of vessels in the course of 
the company’s business 

General rules have been applied in determining 
the weight and sufficiency of the evidence to support 
a verdict^^ or findings relating to various issues,92 
or to show negligence,93 contributory negligence,94 
proximate cause,93 status of parties,96 or persons 
liable 97 

Questions for juiy In actions for personal in¬ 


juries on wharves, where there is conflicting evi¬ 
dence, the court should submit to the jury questions 
of fact,93 including the questions of neghgence,99' 
contributory negligence,^ assumption of risk,^ and 
the status of parties 3 In the absence of sufficient 
evidence of negligence, the question is properly 
withdrawn from the jury ^ 

Instructions Rules governing civil actions gen¬ 
erally apply as to the giving^ or refusing® of in¬ 
structions in this class of cases. 

§ 25. Injuries to Wharves 
a In general 
b Injury by vessels 


8S. 2Sr Y —De Clara v Barber S S 
Lines, 139 NYS2d 568, 285 App 
Div 1062, appeal granted 127 NE 
2d 98, 308 NY 957 

89 Wis—Propsom v Leatham, 50 
NW 5S6. 80 Wis 608 

90 Pa —Philadelphia, etc , R Co v 
Eivin, 89 Pa 71, 33 Am R 726 

91 n-Tidence held msnfficieiLt 

US—Jones v Reading- Co, DC Pa, 
45 P Supp 566 

N C —Phillips V Gulf Refining Co , 
190 SE 729, 211 NC 736 

92 US —Leonard v Prince Line, C 
CANY, 157 F2d 987 

68 C J p 238 note 75 

93 ZiVideuce held sufficient 

Cal—Biondini v Am&hip Coip, 185 
P 2d 94, 81 Cal App 2d 751—Skog- 
lund V Moore Dry-Dock Co, 53 P 
2d 1001, 11 Cal App 2d 287 
Va —Southern Stevedoring Corp v 
Hams, 58 S E 2d 302, 190 Va 62S 
Evidence held lusnfficieut 
U S —Plynn v Reading Co , D C Pa , 
50 P Supp 218 

Cal —Molles v Dollar S S Lines, 
29 P2d 308, 136 Cal App 369 
K J —Gudnestad v Seaboard Coal 
Dock Co, 99 A 2d 201, 27 NJ 
Super 227, affirmed in part and 
leversed in part on other giounds 
104 A 2d 313. 15 NJ 218 
68 C J p 238 note 76 

94 NY—Cloke V Robins Dry Dock 
& Repair Co, 179 NYS 784, 190 
App Div 315 
68 CJ p 238 note 77 
E-vidence held sufficient 
Cal —Cornell v Hearst Sunical Land 
& Packing Corp, 131 P 2d 404, 
55 Cal App 2d 708 
68 C J p 238 note 77 [a] 

95. Evidence held sufficient 

U S —Hartford Acc & Indem Co v 
Gulf Refining Co, DC La, 127 P 
Supp 469 

Cal —Skoglund v. Moore Dry-Dock 


Co, 53 P2d 1001, 11 Cal App 2d 
287 

68 C J p 238 note 78 
Evidence held insufficient 
Va—Southern Stevedoring Corp v 
Harris. 58 SE2d 302, 190 Va 628 

96 Mass—Fuller v Andrew, 119 
NE 694, 230 Mass 139 

68 C J p 238 note 79 
E-vidence held sufficient to show 
plaintiff an invitee 
Cal —Leenders v California Hawaii¬ 
an Sugar Refining Corp, 139 P 2d 
987, 59 Cal App 2d 752 
68 CJ p 238 note 79 Ca] 

97 Fla—King v Cooney-Eckstem 
Co, 63 So 659, 66 Fla 246, Ann 
Cas 1916C 163 

68 C J p 238 note 80 

98 NY—Halt V Delaware, etc, 
R Co, 27 NYS 76T, 76 Hun 296 

Control of instrumentality causing 
injury 

In action by drayman's truck driv¬ 
er against general contractor and 
subcontractor for injuries sustained 
in collapse of a scaffold erected by 
general contractor and used by sub¬ 
contractor, whether either or both 
contractors had control of scaffold 
so as to make res ipsa loquitur doc¬ 
trine applicable was for jury 
Cal—Biondini v Amship Corp, 185 
P2d 94, 81 Cal App 2d 751 

99. Cal —Biondini v Amship Corp , 
supra—Leenders v California Ha¬ 
waiian Sugar Refining Corp, 139 
P2d 987, 59 Cal App 2d 752 
N J —Byrne v Union Stevedoring 
Corp, 18 A 2d 603, 126 NJLaw 
216 

NY—Brophy v E'tport S S Cor¬ 
poration. 189 NE 710, 263 NY 
587 

Tex —^Merchants Bldg Corporation 
V Adler, Civ App, 110 S W 2d 978, 
error dismissed 
68 C J p 238 note 83 

1 US—Jones v Reading Co, DC 
Pa , 45 P Supp 566 
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1 N J —Byrne v Union Stevedoring 
j Corp , 18 A 2d 603, 126 N J Law 216 

N Y —Koehler v Grace Line, Inc, 
136 NYS 2d 87, 285 App Div 154 
Tex —Merchants Bldg Corporation 
V Adler, Civ App, HO S W 2d 978, 
error dismissed 
68 C J p 238 note 84 

2 Mass—Gray v Boston, R B & 
L R Co, 159 NE 441, 261 Mass 
479 

68 C J p 238 note 85 

3 Cal —Biondmi v Amship Corp, 
185 P2d 94, 81 Cal App 2d 751 

68 C J p 238 note 86 
luvitee or licensee 
Whether injured person was an 
invitee or merely a licensee was foi 
jury 

Cal —Biondini v Amship Corp , su¬ 
pra 

4 Wash—Christensen v Weyei- 
haeuser Timber Co, 133 P 2d 797, 
16 Wash 2(i 424 

5 NY—Koehler v Grace Line, Inc, 
136 NYS 2d 87, 285 App Div 154 

68 C J p 239 note 89 
Instruction held error 
N Y —De Clara v Barber S S 
Lines, 139 N Y S 2d 568, 285 App 
Div 1062, appeal granted 127 NE. 
2d 98. 308 NY 957 
Wash —Corbaley v Pierce County, 
74 P2d 993, 192 Wash 688 
6. US —Plant Inv Co v Cook, Fla, 
74 P 503, 20 CCA 625 
Customary practice 

In action to recover for injuries 
sustained when plaintiff was dis¬ 
embarking from his yacht at de¬ 
fendant’s boatyard, request to charge 
as to customary practice as factor 
for jury’s consideration in deter¬ 
mining negligence of defendant was 
properly refused, where request 
omitted any reference to conditions 
similar to those which jury might 
have found to have existed 
NY—Solomon v Dunham Shipyard 
& Sales Co, 142 NYS 2d 619, 286 
App Div 893. 
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a. In General 

The proprietor of a wharf is entitled to the enjoy¬ 
ment of his property undisturbed by the negligent conduct 
of others 

The proprietor of a wharf is entitled to the en¬ 
joyment of his property undisturbed by the unlaw¬ 
ful overt or negligent acts or omissions of others,*^ 
and IS not bound to anticipate such acts,^ although 
he acquires no rights that can interfere in the use of 
navigable waters by the public ^ 

Df'cdging A wharf owner not only has a right 
to dredge the adjoining slip to the extent necessary 
to make it commercially useful,but under some 
statutes IS under a duty to do so,^i and he does 
not, by so doing, become liable to the owner of a 
neighboring wharf for the damage caused thereto by 
the consequent shifting of the loose soil and mud 
on which It rested 

Obstructions A mere obstruction to a public 
navigable stream, unaccompanied by any personal 
injury, may not authorize an action for damages by 
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a wharf owner, this being a damage common to all 
who use the stream The deposit of sand or 
sediment rendering a wharf less accessible caused 
by a lawful structure erected on the shore of an 
adjoining pioprietor likewise does not give rise to 
a cause of action Any obstruction, however, that 
renders the waters adjacent to a wharf unnavigable 
deprives the owner thereof of its use, and destroys 
the value of his property, and if such obstructions 
are placed there unlawfully either by the overt act 
or negligence of another, the owner is entitled to 
compensation for the loss of his landing, or for 
the expense of removing such obstruction.^^ 

b. Injury by Vessels 

A wharf proprietor may recover damages for injury 
thereto caused by the negligence of a vessel, in the ab¬ 
sence of contributory negligence or assumption of risk 

Damages may be recovered from a vessel or her 
owners for the negligent injury of a .wharf or 
pier,^"^ in the absence of negligence on part of 


7. US—Ford Motor Co v Bradley 
Transp Co, C A Mich, 174 F 2d 
192 

On ell V Wilming-ton Iron 
Works, DCNC, 89 F Supp 418, 
affirmed in part and reversed in 
part on other grounds, CA, 185 
F2d 181 

WVa—Fry v Campbell’s Creek Coal 
Co. 16 SE 796, 37 WVa 604 
Iieased pier 

Lessee of pier is liable to lessor 
foi reasonable cost of repairing* the 
pier after one section of it had col¬ 
lapsed, where the collapse was caus¬ 
ed by overloading, and not by any 
visible defect in condition of pier 
either when lease was made or when 
collapse took place 
U S —Cia Exportadora E Importa- 
dora Mexicana, S A, v Marra 
Bros, DC NT, 59 F Supp 989 

8 US —Ford Motor Co v Bradley 
Transp Co, C A Mich, 174 F 2d 
192 

S. Ind—Sherlock v Bainbndge, 41 
Ind 35, 13 AmR 302 

67 C J p 239 note 92 

10 NT—^White V Nassau Trust 
Co, 61 NE 169, 168 NT 149, 64 
LRA 275, reargument denied 61 
NE 1135, 168 NT 678 

11- NT—Fairchild v Union Ferry 
Co of New Tork & Brooklyn, 201 
NTS 296, 121 Misc 513, affirmed 
207 NTS 836, 212 APP Div 823, 
affirmed 148 NE 750, 240 NT 666 

12. NT —White V Nassau Trust 
Co, 61 NE 169, 168 NY 149, 64 
LRA 275 

68 C J p 239 note 95. 


13 Mass—Breed v Lynn, 126 Mass 
367 

68 C J p 239 note 96 

14 Mass —Jubilee Tacht Club v 
Gulf Refining Co, 140 NE 280, 245 
Mass 60 

15 US —Orrell v Wilmington Iron 
Works, DCNC, 89 F Supp 418, 
affirmed in part and reversed m 
part on other grounds, CA, 185 
F2d 181 

68 CJ p 239 note 97—45 CJ p 522 
note 69 

le US—Orrell v Wilmington Iron 
Works, supra 
68 C J p 239 note 98 

17 US —Ford Motor Co v Erad- 
ley Transp Co, C A Mich, 174 F 
2d 192 

Genei al Am Transp Oorp v 
The Patricia Chotin, D C La , 120 
F Supp 246—Sewerage and Water 
Bd of New Orleans v The Joe L 
Hill, DC La, 118 F Supp 951, af¬ 
firmed, Koch-Ellis Marine Contrac¬ 
tors V Sewerage and Water Bd of 
New Orleans. CA, 218 F 2d 771— 
In re Barrett, DCNT, 108 F Supp 
710, affirmed North Atlantic & 
Gulf S S Co V U S , C A, 209 F 
2d 487—Publicker Industries v 
Amencan-Hawaiian S S Co, D C 
Pa , 78 F Supp 223 

Ill—Philadelphia & Reading Coal & 
Iron Co V Calumet Shipyard & 
Dry Dock Co. 88 N E 2d 891, 339 
IllApp 142 
68 C J p 239 note 1 
^lability as affected by contract 

(1) Provision in towage agree¬ 
ment that officer of any tug who 
should go on board of vessel to as¬ 

603 


sist her movement or handling 
should be the sole servant of the 
vessel and her owners, etc, was 
not binding on owner of piei who 
sought to hold tug companies liable 
for negligence m undocking of 
steamship and conseguent damage 
to pier 

U S —Publicker Industries v Tug¬ 
boat Neptune Co, CAPa, 171 F 
2d 48 

N T —Robins Dry Dock & Repair Co 
V Navigazione Libera Triestina S 
A, 279 NTS 257, 154 Misc 788, 
affirmed 257 NTS 908, 235 App 
Di\ 841, affirmed 185 NE 698, 261 
NT 455. reargument denied 188 
NE 47, 262 NT 521, certiorari 
denied Moran Towing & Transp 
Co V Robins Dry Dock & Repair 
Co. 54 set 72, 290 US 656, 78 
LEd 568, and 54 S Ct 72, 290 U 
S 057. 78 LEd 569 

(2) In action for injuries to pier 
which resulted from undocking of 
steamship by two tugboats, where 
a captain of one of the tugboats di¬ 
rected the operation and gave all 
orders except for original casting otf 
of steamship and such captain was 
m general charge of operation, rela¬ 
tion between two tugboat companies 
to steamship and its owner was that 
of independent contractors, and lia¬ 
bility of tugboat company could not 
be avoided on theory that such tug¬ 
boat captain was loaned by the tug¬ 
boat company to steamship and 
came under the authority of steam¬ 
ship captain 

U S —Publicker Industries v Tug¬ 
boat Neptune Co, supra 

(3) In action in New Tork by dock 
I owner against shipowner and tow- 
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the wharf proprietor contributing to the injury,^8 
or assumption of risk There is no liability in the 
absence of negligence^O where the boat is being 
handled in the customary manner,but the doctrine 
of inevitable accident has no application where there 
is a lack of a proper exercise of nautical skill 22 

Compulsory pilotage Where a statute provides 
for compulsory pilotage, a shipowner is not ordi¬ 
narily liable for injuries to a dock inflicted exclu¬ 
sively by the negligence of a pilot so employed,23 
although It has been held that the employment of a 
compulsory pilot does not relieve the master of the 
duty to exercise supervision of the ship or the con¬ 


sequences of negligence injuring a wharf 24 

§ 26. - Remedies 

a Injunction 
b Actions for damages 

a. Injunction 

The creation or continuance of an obstruction to the 
use of a wharf may be enjoined m a proper case 

In some circumstances relief may be had by in¬ 
junction to restrain the creation of obstructions to 
or on wharves,or the continuance thereof,gen¬ 
erally on the theory of nuisance 27 Thus, the con¬ 


ing company hired to undock vessel 
for damages to dock gate, company 
could not be held solely liable for 
pilot’s negligence, despite clause in 
towing contract relieving company 
from liability, on ground that pilot 
did not have state license as con¬ 
templated by the clause, since tug- 
masters dndocking vessels are not 
reoLuired to have state licenses under 
state law 

U S —^Moran Towing & Transp Co 

V Navigazione Libera Triestina, 

5 A. CCANY. 92 F 2d 37. cer¬ 
tiorari denied Navigazione Libera 
Triestina, S A v Moran Towing 

6 Transp Co, 58 S Ct 145, 302 U 
S 744. 82 LEd 675 

C4) A towing company, which Tsas 
held solely liable by state courts for 
damages to dock gate resulting from 
undocking vessel, was entitled to re¬ 
cover amount of judgment, disburse¬ 
ments, and attorneys’ fees from ship¬ 
owner under contract providing that 
pilot furnished by company should 
be shipowner’s servant and that 
shipowner should be liable for dam¬ 
ages 

U S —^Moran Towing & Transp Co 

V Navigazione Libera Triestina, 

5 A, CCANT, 92 P 2d 37, cer¬ 
tiorari denied Navigazione Libera 
Triestina, S A v Moran Towing 

6 Transp Co, 58 S Ct 145, 302 
US 744, 82 LEd 575 

Duty to remove pilot 

Duty of ship’s captain to remove 
from command pilot furnished by 
to-wing company for undocking oper¬ 
ations should be exercised only in 
exceptional cases 

N Y —Robins Dry Dock & Repair 
Co V Navigazione Libera Triestina 
S A, 279 NYS 257, 154 Misc 
788, affirmed 257 NYS 90S, 236 
App Div 841, affirmed 185 NE 698, 
261 NY. 455, reargument denied 
188 NE 47, 262 NY 521, certiorari 
denied Moran Towing & Transp 
Co V Robins Dry Dock & Repair 
Co, 54 set 72, 290 US 656, 78 
LEd 568 and 64 S Ct 72, 290 US 
657, 78 LEd 569 1 

18. U S —^Ford Motor Co, v. Brad- J 


ley Transp Co, DC Mich, 74 P 
Supp 460, affirmed, CA, 174 F 2d 
192 

68 G J p 240 note 2 
Duty to warn master 

Plaintiff’s dock foreman and other 
employees, knowing nothing about 
navigation, were not bound to warn 
master of vessel backing out of slip 
at night of danger that vessel’s over¬ 
hang might strike machinery on dock 
whose presence was well known to 
master, since they were under no 
obligation to warn master unless 
they saw a danger of which he ap¬ 
parently was unaware 
XT s —Ford Motor Co v. Bradley 
Transp Co, supra 
Plaintiff held not barred 
U S —Ford Motor Co. v Bradley 
Transp Co, supra 
Plaintiff held barred 
U S —Ira S Bushey & Sons v U S , 
CAN Y, 172 F 2d 447 
19 US—The West Point, DC 
Mass. 271 P 502 
68 C J p 240 note 3 

20- Minn—^Vincent v Lake Erie 
Transp Co, 124 NW 221, 109 

Minn 456, 27 LRA.NS, 312 
68 C J p 240 note 5 
Vessel in complete charge of another 
Agent operating vessel owned by 
the United States through the War 
Shipping Administration was not li¬ 
able for damage to pier during un¬ 
docking operations which were in 
complete charge of tug captain 
whose negligence was responsible 
for the damage 

U S —Publicker Commercial Alcohol 
Co V Independent Towing Co, C 
CAPa, 165 P2d 1002 

Publicker Industries v Ameri- 
can-Hawaiian S S Co , D C Pa . 
78 FSupp 223 

21. U S —The Bart Tully, Tenn, 
261 F 856. 164 CCA 72 

68 C J p 240 note 6 

22. U S —Charente S. S Co v. U 
S, CCALa, 12 F 2d 412 

Occurrence of sCL^all 

Owner of barge which broke lines 
duiing sguall and collided with dock 
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was bound to know that his barge 
presented an expanse of sail area 
on which high winds could operate, 
and that violent squalls with high 
winds were frequent in the early 
spring in the area of his landing,, 
and was bound to moor his barge so 
that expected storms would not part 
mooring lines 

U S —Sherwood Refining Co v. 
Whiteman, DC La, 127 FSupp 
478 

23 US —^Horner Ramsdell Transp. 
Co V La Compagnie Generale 
Transatlantique, NY, 21 S Ct 831, 
182 US 406, 45 LEd 1155 
KY—^New York Dock Co v New 
York & Cuba Mail S S Co, 252 
NYS 836, 141 Misc 911, affirmed 
255 NYS 836, 235 App Div 611, 
affirmed 182 NB 200, 259 NY 606, 
appeal dismissed 63 S Ct 22, 287 
US 566, 77 LEd 499 
Employee held not “compulsory pi¬ 
lot” 

N Y —Robins Dry Dock & Repair 
Co V. Navigazione Libera Tries¬ 
tina S A, 279 NYS 257, 154 Misc 
788. affirmed 257 NTS 908, 235 
App Div 841, affirmed 185 NE 
698, 261 NT 455, reargument de¬ 
nied 188 NE 47, 262 NT 521, 
ceitiorari denied Moran Towmg & 
Transp Co v Robins Dry Dock 
& Repair Co, 54 S Ct 72. 290 US 
656, 78 LEd 568 and 64 S Ct 72, 
290 US 657, 78 LEd 569 

24. US—Charente S S Co v. U. 
S, CCALa, 12 P2d 412 

25. Mass —^Philadelphia & Reading 
Coal & Iron Co v Salem Terminal 
Coiporation, 148 NE 444, 252 Mass 
439 

68 CJ p 240 note 12—45 CJ p 522 
note 70 

26. N Y —Coddington v White & 
Moneypenny, 9 NY Super 390 

Interference with trade or business 
generally see Injunctions § 138 

27. Md—Maxa v Commissioners of 
Harford County. 148 A 214, 158 
Md 229 

68 C J p 241 note 14. 
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tinuous occupancy o£ a public landing has been cn- 
joined^^ as has the obstruction of the navigation 
of vessels to plaintiff's wharf, such as by filling in 
the surrounding water space ,30 and unnecessary 
obstructions on wharves have been removed The 
court may abate the nuisance and enjoin defendants 
from continuing it,32 and this right exists against 
a city as well as against an individual 33 

b. Actions for Damages 

An action for damages may be brought for an injury 
to, or an obstruction of, a wharf, and general rules as 
to evidence and trial are applicable 

An action for damages will he for an injury to 
a wharf or dock,34 or for an obstruction to its 
use 35 The fact that a wharf is a public nuisance 
precludes an action for damages,35 but the fact that 
a ship followed a usual, but negligent, custom is no 


defense in an action for injury, 37 and patriotic mo¬ 
tives will not excuse negligent action causing dam¬ 
age unless it be shown that the persons responsible 
were under some legal compulsion to act as they 
did 38 

Evidence The burden of proof is on plaintiff to 
show the negligence of defendant,33 that such negli¬ 
gence caused the damage, and freedom from con¬ 
tributory negligence,^^ although there is a presump¬ 
tion of negligence which arises when a boat collides 
with stationary property 42 The admission of evi¬ 
dence that a tug captain, who moved defendant's 
steamer, had another accident, and blamed ship's 
engines, has been held to be prejudicial.'43 

General rules have been applied in determining 
the weight and sufficiency of the evidence, ^4 such as 


28 Md—Maxa v Commissioneis of 
Harford County, supra 

29 Conn—Frink v Lawience, 20 
Conn 117, 60 Am D 274 

68 C J p 241 note 16 
30. N Y —Hudson River R Co v 
Loeb, 30 NY Super 418 

31 NY —Coddmgton v White & 
Moneypenny, 9 NY Super 390 

68 C J p 241 note 18 

32 NY —Penniman v New York 
Balance Co, 13 HowPr 40 

33. Mass—Breed v Lynn, 126 Mass 
367—Haskell v New Bedford. 108 
Mass 208 

34 US —Metropolitan Sand & 

Gravel Corp v The Dwyer No 26, 
DCNY, 130 FSupp 172 
68 C J p 241 note 22 
What law governs 

Common law liability of tugboat 
owners for damage to pier during 
undocking operations was determin¬ 
able in accordance with law of state 
where tort occurred, and in ascer¬ 
taining that law trial court was en¬ 
titled to make use not only of per¬ 
tinent state court decisions but also 
to employ rulings of maritime law 
including those of federal courts for 
districts of that estate or any oth¬ 
er maritime decisions which might 
seem to reflect law of the state 
U S —Publicker Commercial Alcohol 
Co V Independent Towing Co, 
CCAPa, 165 F2d 1002 
35. WVa—Fry v CampbelVs Creek 
Coal Co, 37 WVa 604, 16 S E 
796 

45 C J p 522 notes 71, 72 
Necessity of special injury 
Mass —Thayer v New Bedford R 
Co, 125 Mass 253 

Wash—^Wilson v Oregon-Washmg- 
ton R, etc, Co, 71 Wash 102, 127 
P 847 

36 Wis—Yates V. Judd, 18 Wis 
118. 


37. U S —Charente S S Co v U S , 
C C A La , 12 F 2d 412 

38. U S —Publicker Commercial 

Alcohol Co V Independent Tow¬ 
ing Co, CCAPa, 165 F 2d 1002 

39 US —Gibbs Corp v Arundel 
Corp, CAFla, 209 P 2d 561 

68 C J p 241 note 29 

40 US —Gibbs Corp v Arundel 
Corp, CAFla, 209 F 2d 561 

68 C J p 241 note 30 

41. U S —Ira S Bushey & Sons v 
U S, CANY, 172 F2d 447 

42 US—The Cullen No 32, CCA 
NY, 62 P2d 68, affirmed 54 S Ct 
10. 290 US 82, 78 L Ed 189 
Patterson Oil Terminals, Inc v 
The Port Covington, DC Pa, 109 
FSupp 953, affirmed, CA, 205 P 
2d 694—Ford Motor Co v Brad¬ 
ley Transp Co , DC Mich , 74 F 
Supp 460, affirmed. CA, 174 F 2d 
192 

Cal —General Petroleum Corp of 
Cal V City of Los Angeles, 109 
P2d 764, 42 Cal App 2d 591 
Bvidence held not inconsistent with 
inference 

In action for damages to wharf 
caused by alleged negligence of pil¬ 
ot in docking a ship, conflicting evi¬ 
dence as to strength of gust of wind 
at time of collision, as to distance 
of vessel from wharf as it proceed¬ 
ed toward dock, and as to whether 
two tugs should have been used in 
view of weather conditions was not 
inconsistent with inference of neg¬ 
ligence arising from fact that mov¬ 
ing ship collided with wharf 
Cal —General Petroleum Corp of 
Cal V City of Los Angeles, supra 
Agamst whom presumption operates 
The presumption of negligence of 
moving vessel colliding with sta¬ 
tionary object, such as wharf, ope¬ 
rates against all parties, including 
tugs, participating in management 
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of vessel at all times when negli¬ 
gent management thereof was a fac¬ 
tor in causing collision 
U S —Patterson Oil Terminals, Inc 
V The Port Covington, D C Pa, 
109 FSupp 953, affirmed, CA, 205 
F2d 694 

Proof of facts gtvmg rise to infer¬ 
ence 

(1) In action by dock owner 
against operator of vessel for dam¬ 
ages to dock and for loss of coal on 
dock, allegedly sustained when ves¬ 
sel collided with scow standing 
alongside dock, dock owner relying 
exclusively on res ipsa loquitur doc¬ 
trine must, before such doctrine 
could be applied, prove by evidence 
facts ti om which, under the pecu¬ 
liar circumstances, the inference of 
negligence could be drawn, namely, 
the ramming of the dock by the 
vessel or the collision with the 
scow, with resulting damage to the 
dock 

Wash —Pacific Coast R Co v Amer¬ 
ican Mail Line, 172 P 2d 226, 25 
Wash 2d 809 

(2) Although res ipsa loquitur doc¬ 
trine does not prevail in state, fed¬ 
eral court may arrive at its own 
conclusion on the facts as they ex¬ 
isted as to whether vessel was neg¬ 
ligently navigated, legitimate infer¬ 
ences from established facts being 
proper 

U S —Ford Motor Co v Bradley 
Transp Co, DC Mich, 74 FSupp. 
460, affirmed, CA, 174 F 2d 192 

43 US —^Robins Dry Dock & Repair 
Co V Navigazione Libera Tries- 
tina, S. A, CCANY, 32 F 2d 
209, certiorari denied 50 S Ct 30, 
280 US 674. 74 L Ed 626 

44. Evidence held sufficient 

(1) To sustain a judgment for 
plaintiff 

U.S—^Koch-Bllis Marine Contractors 
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evidence relating to the issue of negligencc,^^ con¬ 
tributory negligence, and proximate cause 

Questions for jury Inasmuch as fact questions 
are ordinarily for the jury, a relevant issue, sup¬ 
ported by some substantial testimony, should be sub¬ 
mitted 

Instructions should not be misleading,must be 
supported by the evidence,and are properly re¬ 
fused where the terms involved present questions of 


fact, and not of law,^^ particularly where the sub¬ 
ject was covered in an instruction given ^2 

§ 27. - Damages 

In an action for damages to a pier or wharf, the 
recovery is limited to the actual loss sustained 

In an action for damages to a pier or wharf, the 
recoverable damages must be limited to actual loss 
excluding consequences which are contingent, specu¬ 
lative, or merely possible,^^ hence, no allowance can 


V Sewerage & "Water Bd of New 
Orleans, C A La , 218 P 2d 731 

(2) To sustain finding 

U S —Douglas Public Service Corp 

V Barge Transport Co, CCA 
Te^, 158 F2d 89 

(3) Other illustrations see 6S CJ 
p 241 note 38 [c] 

45 Evidence held sufficient 

(1) To establish negligence 

U S —Pubhcker Industries v Tug¬ 
boat Neptune Co , C A Pa , 171 P 
2d 48 

Metropolitan Sand & Gravel 
Corp V The Dwyer No 25, D C 
NY, 130 PSupp 172—-Hartford 
Acc & Indem Co v Gulf Refining 
Co, DC La, 127 PSupp 469— 
John I Hay Co v The Allen B 
Wood, DC La, 121 PSupp 704, af¬ 
firmed, CA, Martin Oil Service v 
John I Hay Co, 219 P 2d 237— 
Todd Atlantic Shipyards Corp v 
The Southport, DCSC, 95 PSupp 
331, affirmed, CA, City Compress 
& Warehouse Co v U S,190P 
2d 699—Ford Motor Co v Brad¬ 
ley Transp Co, D C Mich , 74 F 
Supp 460, affiimed, CA, 174 F 2d 
192 

Cal —General Petroleum Corp of 
Cal V City of Los Angeles, 109 P 
2d 754, 42 Cal App 2d 591 
Ill —Philadelphia & Reading Coal 
& Iron Co v Calumet Shipyard & 
Dry Dock Co, 88 N B 2d 891, 339 

111 App 142 

NJ—Swan-Finch Oil Corporation v 
Wanier-Qumlan Co, 171 A 800, 

112 N J Law 519 
68 C J p 241 note 35 

(2) To give rise to presumption 
that wharfinger had been negligent 
in providing unsafe mooring facil¬ 
ities for vessels using its docks 
whereupon ship broke loose from 
dock and collided with dry dock 

U S —City Compress & Warehouse 
Co V U S, CASC, 190 F2d 699 

(3) To establish negligence on 
part of ship crew which concurred 
with negligence of wharfinger who 
had provided unsafe mooring facil¬ 
ities in bringing about collision and 
damage to dry dock 

U S —City Compress Warehouse Co 
V U S, supra 
Zivideiice held Insufficient 
(IJ To show negligence. 


US—White Stack Towing Corp v 
Hewitt on Co, CASC, 216 F 2d 
776 

The Trenton, DCNT, 22 P 
Supp 833, affirmed. In re O’Brien 
Bios, CCA, 101 P2d 1017 
N Y —Robins Dry Dock & Repair 
Co V Navigazione Libera Tnes- 
tma S A, 279 NYS 257, 154 

Misc 788, affirmed 257 NYS 908, 
235 App Div 841, affirmed 185 N 
E 698, 261 NY 455, reargument 
denied 188 NE 47, 262 NT 521, 
ceitiorari denied Moran Towing & 
Transp Co v Robins Dry Dock & 
Repair Co, 54 S Ct 72, 290 US 
656, 78 LEd 568, and 54 S Ct 72, 
290 U S 657, 78 LEd 569 
68 C J p 241 note 38 

(2) To bring the case within the 

doctrine of res ipsa loquitur 
Wash —Pacific Coast R Co v 

American Mail Line, 172 P2d 226, 
25 Wash 2d 809 

(3) To show freedom from fault 
in manner of mooring barge and 
that collision was due solely to 
storm 

U S —Sherwood Refining Co v 

Whiteman, D C La, 127 P Supp 

478 

46. Evidence held sufficient 

To show freedom from contribu¬ 
tory negligence 

U S —Swenson v The Argonaut, C 
ANJ. 204 F2d 636 

General Am Tiansp Corp v 
The Patricia Chotin, D C La, 120 
P Supp 246—^Pord Motor Co v 
Bradley Transp Co, DC Mich, 74 
PSupp 460, affirmed, CA, 174 F 
2d 192 

47 Bvideuce held sufficient 

(1) To establish that negligence 
was a proximate cause of the injury 
to the dock or wharf 
U S —^Hartford Acc & Indem Co v 
Gulf Refining Co, DC La, 127 F 
Supp 469—John I Hay Co v The 
Allen B Wood, D C La , 121 P Supp 
704, affirmed, CA, Martin Oil Serv¬ 
ice V John I Hay Co , 219 P 2d 237 
-—General Am Transp Corp v The 
Patricia Chotin, D C La, 120 P 

Supp 246—Ford Motor Co v Brad¬ 
ley Transp Co , DC Mich , 74 P 
Supp 460, affirmed, CA, 174 P 2d 
192 

N J —Swan-Pinch Oil Corporation v 
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Warner-Quuilan Co, 171 A 800, 
112 NJLaw 519 

N Y —^Robins Dry Dock & Repair 
Co V Navigazione Libera Tries- 
tina S A, 279 NTS 257, 154 Misc 
788, affirmed 267 NYS 908, 235 
App Div 841, affirmed 185 NE 698, 
261 NY 455, reargument denied 
188 NE 47, 262 NY 621, certiorari 
denied Moran Towing & Transp 
Co V Robins Dry Dock & Repair 
Co, 54 set 72, 290 US 656, 78 L 
Ed 568 and 54 S Ct 72, 290 U S 657, 
78 LEd 569 
68 C J p 241 note 36 

(2) To show that negligence was 
not proximate cause of damage 

U S —Braithwaite Lands Liquidation 
Co V The Ben Hur, CALa, 212 
F 2d 851—Gibbs Corp v Arundel 
Corp, CAPla, 209 F 2d 561 
Metropolitan Sand & Gravel 
Corp V The Dwyer No 25, D C 
NY, 130 PSupp 172 
68 C J p 241 note 37 

(3) To establish that any failure 
properly to maintain wooden bumper 
along dock was not proximate cause 
of accident 

US—Fold Motor Co v Bradley 
Transp Co, D C Mich , 74 PSupp 
460, affiimed, CA, 174 F 2d 192 
48. U S —^Hoskins Coal & Dock 
Corp V Great Lakes Dredge & 
Dock Co, CCAIll, 112 F 2d 263 
Ford Motor Co v Bradley 
Transp Co, D C Mich , 74 F Supp 
460, affirmed, CA, 174 F 2d 192 
68 C J p 242 note 41 
49- Ill —Pennsylvania Co v Dun¬ 
ham, Towing & Wrecking Co, 185 
Ill APP 110 
68 C J p 242 note 43 

50. Wash —^^Vilson v Oregon-Wash- 
ington R, etc, Co, 71 Wash 102, 
127 P 847 

51. NY—New Jersey Steamboat 
Co V New York, 15 NE 877. 109 
NY 621 

68 C J p 242 note 44 

52 NT—^New Jersey Steamboat Co 

V New York, supra 

53. U S —General Am Transp Corp 

V The Patricia Chotin, D C La, 
120 F Supp 246 

ruture shoaling 

Damages for a future shoaling of 
the water in front of wharfage prop- 
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be made, in computing damages, for the loss of the 
use of a dock, where no actual loss resulted Un¬ 
der a statute authorizing a suit for injury to ‘Svharf 


property used as such," only damages resulting 
from interference with the actual use of the wharf 
may be recovered 


WHAT. A pronominal word used as singular or 
plural 1 One of the uses of the word is as a com¬ 
pound relative, equivalent to “which^^ with an ante¬ 
cedent demonstrative 2 

WHATEVER. All that, no matter what, or of any 
kmd soever that it may be ^ 

WHATSOEVER. An indefinite relative, which has 
a very broad and comprehensive^ or a distinct® 
meaning, and it is often defined as, all that, no 
matter what, or anything soever which,® anything 
that may be, or one thing or another 

WHEAT. A grain, the edible product of a cereal 
grass (Triticum sativum), the most impoitant of 
the cereals, excelled by rice alone in the number of 
people by whom it is used as a staple food ® It has 
been distmguished from ^‘alfalfa” see 3 C J S p 513 
note 80. 

WHEEL. A circular rim and hub connected by 
spokes or rays m one stiucture, or a disk, solid 


or peifoiated, made to rotate on an axis and em¬ 
ployed to 1 educe fiiction and facilitate movement 
or transportation, as in vehicles, to peiform lotaiy 
motion, as in machines, to modify speeds, as in the 
form of pulleys, etc ® 

WHEELERS. In the motor trucking industiy^ 
“wheelers” aie persons employed to load freight on 
outgoing tiueks or trailer bodies, and it is a pait of 
their duty to lepoit physical defects in, and the 
need for repaiis to, such bodies 

WHEELMAN". In the piocess of loading or un¬ 
loading coal, one who empties the coal into a banow 
and, when the baiiow is full, runs it to where it is 
to be dumped 

WHEELWRIGrHT. A man whose occupation is to 
make or repair wheels and wheeled vehicles.^ 2 

WHEN, It IS fiequently stated that “when” is an 
adverb of time,and as such it has no fixed mean- 
ing,i^ but, on the contiary, has a wide variety of ap- 


erty based on the opinions of wit¬ 
nesses are too speculative 
Wash—^Wilson V Oregron-Washing- 
ton R, etc, Co, 71 Wash 102, 127 
P 847 

54 US —The Ferguson, D C N T , 
167 F 234 
68 C J p 242 note 47 

56 Mass —^Butchers’ Slaughtering 

& Melting Ass’n v City of Boston, 
101 NE 426, 214 Mass 254 

1. Webster New Int D 

Phrases employing the woid "what” 
and of which more recent adjudica¬ 
tions have not been found see 68 C J 
p 242 notes 3-7. 

2. Ga—Langford v State, 26 SE 
2d 386, 386, 69 Ga App 619 

3. Va—City of Richmond v Suth¬ 
erland, 77 SE 470, 472, 114 Va 688 
Phrases employing the word “what¬ 
ever” and of which more recent ad¬ 
judications have not been found see 
68 CJ p 242 note 11-p 243 note 22 

4. NT—Schuck v Shook, 10 NTS 
935, 936, 24 Abb N Cas 463 

68 C J p 243 note 24 

Broad Bigni f lcaace 

Neb —Campagna v Home Owners’ 
Loan Corporation, 300 NW 894, 
895, 140 Neb 672 

5. Ohio —Red Star Teast & Prod¬ 


ucts Co V Hague, 157 NE 393, 395, 
25 Ohio App 100 
68 C J p 242 note 25 
6- Ohio —Red Star Teast & Prod¬ 
ucts Co V Hague, supra 
Phrases employing the word “what¬ 
soever” and of which more recent ad¬ 
judications have not been found see 
68 C J p 243 notes 28-34 

7. NT—Schuck v Shook, 10 NTS 
935, 936, 24 Abb N Cas 463 

8. New Standard D 

Phiases employing the word 
“wheat” and of which more recent 
adjudications have not been found 
see 68 CJ p 243 notes 36-47 

9. New Standard D 
phrases 

(1) “Wheel guard” as a part of a 
bridge see Bridges § 1 

(2) Other phrases employing the 
word in its various forms and of 
which more recent adjudications have 
not been found see 68 C J p 243 note 
49-p 244 note 54 

10. U S —Crean v M Moran Transp 
Lines. DC NT, 57 F Supp 212. 
216 

11. Mass—Gnflin v Curran, 80 NE 
509, 610, 194 Mass 359 

12. Ark—Shelton v Little Rock Au¬ 
to Co, 146 SW 129, 130, 103 Ark 
142 

68 C J P 244 notes 55, 56, 
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13. Mich—Toy rel Elliott v 

Voelker, 262 NW 881, 887, 273 
Mich 205 

Mo—Wahl v W'ahl, 206 SW2d 334, 
338, 357 Mo 8 9—Thompson v 

Thompson, 175 S W 2d 885, 888— 
Saunders v Jones, 147 S W 2d 424, 
427, 347 Mo 255 

N T—In re Burdsall’s Will, 13 N T S 
2d 896, 898, 171 Misc 822 

In re Van Auken's Estate, 31 N T 
S 2d 897, 901 

N C —Chas W Pnddy & Co v San- 
derford, 20 S E 2d 341, 343, 221 NC 
422 

Ohio —Ohio Nat Bank of Columbus 
V Boone. 40 N E 2d 149, 152, 139 
Ohio St 361 
68 C J p 244 note 58 
A “when” clause indicates the time 
of an event 

Ark —Life & Casualty Ins Co of 
Tennessee v Kinney, 177 S W 2d 
768, 770, 506 Ark 804 
rreq.uently used as referring to time 
Iowa—Hartz v Truckenmiller, 293 
NW 568, 571, 228 Iowa 819 

14 Mich —Toy ex rel Elliott v 
Voelker, 262 NW 881, 887, 273 

Mich 205 

Sensible construction 

Because of the difficulty or impos¬ 
sibility of doing two acts at once, 
and since the law does not deal in 
split seconds of time, the woid 
“when” IS to be given a sensible con- 
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plications and lias many meanings, and it is vari¬ 
ously defined.^® 

Ordinarily 'Vhen” means at the time of at the 
time that;l8 at, or during, the time that;!® at that 
time,20 at the time;2!- at the time it is,22 at what 
time,23 at which time,24 at the moment that,25 
as soon as,26 while 27 

However, the woid ^Vhen^’ is not always used in 
an absolute sense,28 and it does not necessaiily refer 
to the instant of time spoken of ,2® it may be used 
in a relative sense,®® lefemng not to the present, 
but to a different time,®!- and it may mean ^ust at 
or aftei the time that,®® or immediately after,®® at 
or just after,®4 at oi just after the moment that.®^ 


The word “when” may even refer to futuie 
events,®® although not to those of an unlimited 
future,®*^ and in its futuie sense it means aftei,®® 
after the time that,®® afteiwaids,40 at a time 
after,4! immediately after,42 or just after the 
moment 43 

“When” does not mean before 44 

Although the woid “when” is piimaiily an adverb 
of time, as stated supia p 607 note 13, it may, if 
the context so indicates,45 be used to express a eon- 
tingency4® or a condition,47 having a hypothetical 
or conditional meaning,48 or implying a condition 
precedent,49 and in this sense it has been said that 
“when” may be employed as akin to or as having the 
meaning of the woid “as,”®® oi as havmg the same 


structioii in the law, as to the tune 
of doing the acts 

Mich—Toy ex rel. Elliott v Voelker, 
supra 

15 Mass —Commonwealth v Cohen, 
146 NE 228, 229, 250 Mass 570 
as. Iowa —^Hartz v Truckenmiller, 
293 NW 568, 571, 228 Iowa 819 
Phrases employing the word 
^'when” and of which more recent 
adjudications have not been found 
see 68 CJ p 244 note 85-p 250 note 
29 

17. Mich—CorptLS Juris clt«cL In 
Toy ex rel Elliott v Voelker, 262 
KW 881, 8^7, 273 Mich 205 
68 C J p 244 notes 60-67 

18 Ohio —Gehrung v Collister, 3 N 
B2d 700, 701, 62 Ohio App 314 

68 C J p 244 note 64 

19 Idaho —^Abercrombie v Stoddard, 
228 P 232, 233, 39 Idaho 146 

3Sr M —In re Morrow’s Will, 73 P 2d 
1360, 1364, 41 NM 723 
Suriug the time that 
Tex—^Walker v Koger, Civ App, 99 
S W2d 1034, 1037 

20. U S —U S V Willings, Pa, 4 
Cranch 48, 54, 2 L Ed 546 

Del —State v Donahoe, 63 A 643, 
646, 21 Del 278 

21. Iowa —^Hartz v Truckenmiller, 
293 ]SrW 568, 571, 228 Iowa 819 

68 C J p 244 note 62 

22. Mass —Commonwealth v Cohen, 
146 NE 228, 229, 260 Mass 670 

-68 CJ p 244 note 63 

23. N M —In re Morrow's Will, 73 
P2d 1360, 1364, 41 NM 723 

Ohio —Gehrung v Collister, 3 N E 2d 
700, 701, 52 Ohio App 314 
68 C J p 244 note 65 

24. Iowa—Hartz v Truckenmiller, 
293 NW 568, 671, 228 Iowa 819 

Ohio —Gehrung v Collister, 3 N E 2d 
700, 701, 62 Ohio App 314 
68 C J p 244 note 66 

25- Idaho —^Abercrombie v Stod¬ 
dard, 228 P. 232, 233, 39 Idaho 146 


26. Idaho—^Abercrombie v Stod¬ 
dard, 228 P 232, 233, 39 Idaho 146 

Ind —^Pittsburgh, C, C & St L R 
Co V Burton, 38 NE 594, 139 Ind 
357 

27. Tex —Walker v Koger, Civ App , 
99 S W2d 1034, 1037. 

28. Va—^Lipscomb v Nuckols, 172 
SE 886, 891, 161 Va 936 

68 C J p 244 note 69 

29. Va—Lipscomb v. Nuckols, su¬ 
pra—Pulliam V Aler, 15 Gratt (56 
Va ) 54, 69 

30. Ga—Georgia Railway & Power 
Co V Thompson, 16 S E 2d 116, 117, 
65 GaApp 512 

Va—Lipscomb v Nuckols, 172 SE 
886, 891, 161 Va 936 

68 C J p 244 note 69 

31. Va—Lipscomb v. Nuckols, su¬ 
pra 

68 C J p 244 note 69 

32. Ga—Corpus Juris cited m Geor¬ 
gia Railway & Power Co v Thomp¬ 
son, 16 SE.2a 115, 117, 65 GaApp 
512 

68 C J p 244 notes 70-75 

33. Ga —Corpus Juxls cited la Geor¬ 
gia Railway & Power Co v Thomp¬ 
son, 16 SE2d 116, 117, 65 GaApp 
612 

68 C J p 244 notes 70-75 

34. Idaho —^Abercrombie v. Stod¬ 
dard, 228 P 232, 233, 39 Idaho 146 

35. NM—In re Morrow’s Will, 73 
P2d 1360, 1364, 41 NM 723 

38- NT—^In re Birdsall's Estate, 49 
NTS 460, 463, 22 Misc 180, 2 Gibb 
Surr 293 

ND—State v Jorgenson, 142 NW 
450, 462, 26 ND 639, 49 LRA.NS, 
67 

37- NT—^Ziegler v Chapin, 27 NE 
471, 473, 126 NT 342. 

68 C J p 244 note 77 

38. Mich —Corpus Juris cited In Toy 
ex rel Elliott v Voelker, 262 NW 
881. 887, 273 Mich 205 

68 CJ p 244 notes 70-75. 
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39. NM—In re Morrow’s Will, 73 
P2d 1360, 1364, 41 N M 723 
Tex—^Walker v Koger, Civ App, 99 
S W2d 1034, 1037 
68 CJ p 244 note 70 
40 Va-—Pulliam v Aler, 15 Gratt 
(56 Va ) 54. 60 

41. NT—Kirtzv Peck, 21 NE 130, 
131, 113 NT 222 

Reasonable time after 
Mich—Toy ex rel Elliott v Voelker, 
262 NW 881, 887, 273 Mich 205 

42. Idaho —Abercrombie v Stod¬ 
dard, 228 P 232, 233, 39 Idaho 146 

43 Ind —Pittsburgh, C , C & St L 
R Co V Burton, 38 NE 594, 139 
Ind 357 

44. Mich —Toy ex rel Elliott v 
Voelker, 262 NW 881, 887, 273 
Mich 205 

45. Va—Lipscomb v Nuckols, 172 
SE 886, 891, 161 Va 936 

68 C J p 247 notes 63, 64. 

46- Mo—State ex rel Kansas City 

V School Dist of Kansas City, 62 
SW2d 813, 817, 333 Mo 288 

68 C J p 247 note 56 

47. N T —Pine v Okoniewski, 11 N 
TS2d 13, 16, 256 App Div 519 

68 C J p 247 note 65 

48. Ga—^Atlantic Coast Line R Co 

V Jones, 63 S E 834, 837, 132 Ga 
189 

Expressing ooadltloaial llmitatloiL 

Iowa—Hartz v Truckenmiller, 293 
NW 668, 571, 228 Iowa 819 

49. NJ—Muller v Cox, 130 A 811, 
813, 98 N JEd 188. 

68 C J. p 247 note 58. 

By Indloatuig time, “when” may 
create a condition precedent in the 
respect that one act is to be done be¬ 
fore another 

Mich —Toy ex rel Elliott v Voelker, 
262 NW 881, 887, 273 Mich 206 

50. N J —^Fisher v. Johnson, 38 N J. 
1 Ed 46, 47. 
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WHENEVER 


signiiicaiice as the woids “at,”51 or “if.”52 in 
this sense “when” is defined as meaning in the event 

that;53 in case;54 provided,55 on condition that,56 
upon, 5 7 upon which, 5 8 whenever, 5 ^ where, 50 
wherevei,®^ in virtue of the circumstances that;52 
and which are.53 

The word “when” is frequently used in deter¬ 
mining the time of the enjoyment or vesting of es¬ 
tates 5 4 or the time oi event upon which legacies are 
to vest 55 

“When” has been held to be equivalent to, or 
synonymous with, “upon” and “upon which” see 
67 C J S p 495 note 92 1. It has been held to be 


equivalent to, or synonymous with, “whenever,”5® 
and the terms have been distinguished.57 “When” 
has also been distinguished from “while ”58 

WHENEVER. The word “whenever’^ is an adverb 
of time50 rather than of place, 70 frequently looking 
to the future rather than the past,7i but not the 
remote future 

It has been said that in its common acceptation 
“whenever” means,'^5 or its natural meaning is,7 4 as 
long as,*^5 as often as;'^5 as soon as,'^'^ at any 
time,78 at any and all times,79 at any time when, 50 
at whatever time 51 It has also been held to mean 


51. Va—Sellers’ Ex’r v, Reed, 13 S 
E 754, 755, 88 Va 377. 

68 C J p 247 note 60 

52. Iowa —Hartz v Truckenmiller, 
293 NW 568, 671, 228 Iowa 819 

S C —Collins v Atlantic Coast Line 
R Co, 190 SE 817, 826. 183 SC 
284 

Va—Lipscomb v Nuckols, 172 SE 
886. 891, 161 Va 936 
68 C J p 247 note 61 
In legislative enactments and. in com- 
mon speecli 

The woid "when” is frequently em¬ 
ployed as equivalent to the word ‘'if" 
in legislative enactments as well as 
in common speech 

Ga —Atlantic Coast Line R Co v 
Jones. 63 SB 834, 837, 132 Ga 
189 

S C —Collins V Atlantic Coast Line 
R Co, 190 SE 817, 825, 183 SC 
284 

53 Cal—Bogue v Roeth, 276 P 
1071, 1075, 98 CalApp 257 

S C —Collins V Atlantic Coast Line 
R Co. 190 SE 817, 825. 183 SC 
284 

54 Va—Lipscomb v Nuckols, 172 
SE 886, 891, 161 Va 936 

68 C J p 248 note 62 
65 US —Heberton v McClain, C C 
Pa, 135 F 226, 227 
68 C J p 248 note 64 
56 SC —Collins V Atlantic Coast 
Line R Co, 190 SE 817, 825, 183 
SC 284 

57. Miss—Sam v State, 31 Miss 
480, 485 

Pa—Adams v Williams, 2 Watts & 
S 227, 228 

58. Va—Lipscomb v Nuckols, 172 
S E 886, 891, 161 Va 936 

59. Va—Lipscomb v. Nuckols, su¬ 
pra 

68 C J p 248 note 66 
60 Kan —Atchison, T & S P R Co 
V Billings, 52 P 61, 63, 7 Kan App 
899 

ex. Kan—Atchison, T. & S P R 
Co v Billings, supra 

SC —Collins v. Atlantic Coast 
94 C J S —39 


Line R Co, 190 S E 817, 825, 183 
SC 284 

63. U S —Vandegrift & Co v U S , 
9 Ct Cust App 112, 121 
68 C J p 248 note 69 
64 Mo—Wahl v Wahl, 206 S W 2d 
334, 338, 357 Mo 89—Thompson v 
Thompson. 175 SW2d 885, 888— 
Sanders v Jones, 147 S W 2d 424, 
427, 347 Mo 256 

NT—In re Burdsall’s Will, 13 NT S 
2d 896, 898, 171 Misc 822 
In re Cramer’s Estate, 47 N T S 
2d 826, 829—In re Van Auken’s Es¬ 
tate, 31 NTS 2d 897, 901 
N C —Chas W Pnddy & Co v San- 
derford. 20 S E 2d 341, 343, 221 N 
C 422 

Ohio—Ohio Nat Bank of Columbus 
V Boone. 40 NB2d 149, 152. 139 
Ohio St 361 
68 C J p 244 note 78 
65. N J —Cody v Fitzgerald, 65 A 2d 
750, 752, 2 N J 93 

66 Pa—^In re Cooper’s Estate, 23 1 A 
456. 459, 147 Pa 322 

68 C J p 245 note 81 

67 NT—Ziegler v Chapin, 27 NE 
471, 473, 126 NT 342 

68 Mo—St Louis V Withaus, 3 S 
W 396, 397, 90 Mo 646 

69. Cal —Corpus Juris quoted in 
Morse v Custis, 101 P.2d 702, 704, 
38 Cal App 2d 573 

N T —^People v Minuse, 70 N T S 2d 
426, 431, 190 Misc 57 
Tex—Bloss V State. 76 SW2d 694, 
695, 127 Tex Ci 216 
68 C J p 250 note 31 
Primarily an adverb of time 
Mo —State ex rel Kansas City v 
School Dist of Kansas Citv, 62 S 
W2d 813, 817, 333 Mo 288 

70. Cal —Corpus Juris quoted in 
Morse v Custis, 101 P 2d 702, 704, 
38 Cal App 2d 573 

Me—Kennebec & Portland R Co v 
Portland & Kennebec R Co, 59 Me 
9. 61. 

71. Cal —Corpus Juris quoted In 
Morse v Custis, 101 P 2d 702, 704, 
38 Cal App 2d 573 
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N T —People v Hinuse, 70 N T S 2d 
426, 431. 190 Misc 57 

68 C J p 250 note 33 

72 Ill—Wade v Victory Mut Life 
Ins Co, 61 NB2d 704, 707, 384 Ill 
555 

73. Cal —Corpus Juris quoted la 
Morse v Custis, 101 P 2d 702, 704, 
38 CalApp 2d 673 

Ont—McDonell v Smith, 17 UCQ 
B 310, 318 

74. Cal —Coipus Juris quoted in 

Morse v Custis, 101 P 2d 702, 704, 
38 CalApp 2d 673 

US—Griffin v U S, DCGa, 270 P 
263, 265 

75 Cal —Corpus Juris quoted in 

Morse v Custis, 101 P 2d 702, 704, 
38 CalApp 2d 573 

NJ—Moore v Johnson, 88 A 699, 

701, 85 N JLaw 40 

76. Cal —Corpus Juris quoted in 

Morse v Custis, 101 P 2d 702, 704, 
38 CalApp 2d 673 

Ont —McDonell v Smith, 17 U C Q B 
310. 318 

77. Cal —Corpus Juris quoted ia 

Morse v Custis, 101 P 2d 702, 704, 
38 CalApp 2d 573 

68 C J p 250 note 38 

78. Cal —Corpus Juris quoted la 

Morse v Custis, 101 P 2d 702, 704, 
38 Cal App 2d 573 

68 C J p 260 note 39 

79. Fla —Chiapetta v Jordan, 16 So 
2d 641, 644. 153 Fla 788 

80. Cal —Corpus Juris quoted ia 

Morse v Custis, 101 P 2d 702, 704, 
38 Cal App 2d 673 

Ohio—Crawford v Weidemeyer, 113 
NE 267, 268, 93 Ohio St 461 

81. US—Gage v. U S , Ct Cl, 101 

FSupp 765, 766 

Cal—Corpus Juris quoted in Morse 
V Custis, 101 P2d 702, 704, 38 Cal 
App 2d 573 

Fla—Chiapetta v Jordan, 16 So 2d 
641, 644, 163 Fla 783 

NT—^People V Mmuse, 70 NTS 2d 
426, 431, 190 Misc 57 

Tex—Bloss V State. 75 S W 2d 694, 
695, 127 TexCr 216 
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no matter wlien;^^ at whatever time it shall hap¬ 
pen or at what time soever,®^ 

The word ‘Whenever” may be used to express con¬ 
dition or contingency,®® and when used in this sense 
it is defined to mean if,®® if and so long as,®"^ in 
all cases;®® in case;®^ m those cases,®® m any and 
every instance in whichshould;®^ upon which,®® 
and where.® ^ 

It has been held that ‘Vhenever’^ is sometimes, 
but not always, equivalent to “as soon as” see 6 
C. J S. p 782 note 17, p 783 note 18. “Whenever^" 
has also been held to be equivalent to “in the event” 
see 42 C J S. p 480 note 47, and has been distin¬ 
guished from “wherever.”®® 

Phrases employmg the word “whenevei” and of 
which more lecent adjudications have not been 
found see 68 C J. p 250 note 44-p 251 note 81. 

WHENSOEVER. At whatever time ®® 


WHERE. The woid “where,” as an adverb,®'^ when 
used to denote locality, is somewhat indefinite ®® 
It is defined as meaning a place at which,®® at or 
in which or what placeat the place; 2 m 
which ® 

“Where” may also be employed as an adveib of 
time,4 and as such is defined as meaning when,® or 
when in any such case;® and m connection with es¬ 
tates the woid IS used to express the time of the en¬ 
joyment or of the vesting of interest 7 

Expressing condition or contingency, “where” is 
defined as meaning if;® under circumstances in 
which ® 

WHEREAS. The woid “whereas” is defined as mean¬ 
ing the thing being so that,^® the fact is,^^ the 
fact or case leally being that 2 that being the 
case,^® coiisideimg that things are so,^^ considei- 
mg that,^® when in fact,i® while on the contrary, 


Vt—Peryer v Pennock, 115 A 105, 
95 Vt 313, 17 ALR 863 
68 C J p 260 note 41 

82. U S —Gage v XJ S , Ct Cl, 101 F 
Supp 765, 766 

pla—Chiapetta v Jordan, 16 So 2d 
641, 644, 153 Fla 788 

83. Cal —Corpus Juris quoted to 
Morse v Custis, 101 P 2d 702, 704, 
38 Cal App 2d 573 

68 C J P 250 note 42. 

84. Cal —Corpus Juris quoted in 
Morse v Custis, 101 P 2d 702, 704, 
38 Cal App 2d 573 

Strictly construed 

“ ‘Whenever’ strictly construed 
means . . *at what time so¬ 

ever ' 

TJ S —^Williams v Potter, D C N Y, 
210 F 318, 325 

85 Mich—People v Merhige, 180 N" 
W 418 422. 212 Mich 601 
Mo —State ex rel Kansas City v 
School Dist of Kansas City, 62 S 
W2d 813, 817, 333 Mo 288 
NY—People v Minuse, 70 NYS2d 
426. 431, 190 Misc 57 
86. Mo —State ex rel Kansas City v 
School Dist of Kansas City, 62 S 
W2d 813, 817, 333 Mo 288 
NY—People v Minuse, 70 NTS 2d 
426, 431, 190 Misc 57 
68 CJ p 251 note 61 
87 Iowa—Illinois Cent R Co v 
Waterloo, C F. & N Ry Co, 164 
NW 208. 210, 182 Iowa 660 
68 C J p 251 note 62 
8& Vt—Whitcomb v Rood, 20 Vt 
49, 53 

68 C J p 251 note 63 
89. Mich—^People V Merhige, 180 N 
W 418, 422, 212 Mich 601 
NT—People v Minuse, 70 NTS 2d 
426, 431, 190 Misc 57 
80. Cal —People v. Melone, 15 P. 294, 
296, 73 Cal 574, , 


91. Fla—Chiapetta v Joidan, 16 So 
2d 641. 644, 153 Fla 788 

92 NT—‘People v Minuse, 70 NY 
S 2d 426, 431, 190 Misc 57 

Ohio —Crawford v Weidemeyer, 113 
NE 267, 268, 93 Ohio St 461 

93 Mich —People v Merhige, 180 N 
W 418, 422, 212 Mich 601 

94. Mich—People v Merhige, supra 

95. Me —Kennebec & Portland R Co 
V Portland & Kennebec R Co, 59 
Me 9, 61 

N J —Moore v Johnson, 88 A 699, 
701, 85 N JL.aw 40 
68 C J P 254 note 90 

96. Alta—^Proment Alberta Lumber 
Co, Ltd V Alberta Dept of Agri¬ 
culture, [1925] 3 DomLR 377, 386 

97 Webster New Int D 

Phrases employing the word 
“where” and of which more recent 
adjudications have not been found 
see 68 CJ p 251 note 92-p 251 note 
21 

98 NT—Cook V Kelsey, 19 NT 
412, 414 

99 Ind—State v Hogreiver, 53 NE 
921, 923, 152 Ind 652, 45 LRA 
504 

1. Mo—Swink V Anthony, 81 S W 
915, 916, 107 Mo App 601 

NT—Cook V Kelsey, 19 NT 412, 
414 

2. Iowa — Girl v XJ S Railroad Ad¬ 
ministration, 189 NW 834, 835, 194 
Iowa 1382 

3. Ala—Pond v State, 55 Ala 196, 
197 

Cal —British North America Bank v 
Madison, 33 P 762, 764, 99 Cal 125 

4- US —Doe ex dem Poor v Con- 
sidine, Ohio, 6 Wall 458, 474, 18 
LEd 869 

Ohio —Krieger v Stauffer, Com PI, 07 
NE 2d 449. 456 
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5. Tex—Ex parte Boyd, 96 SW 
1079, 1080, 60 TexCr 309 

6. US —In re Pennsylvania Co, 
Conn. 11 set 141, 143, 137 US 
451, 34 LEd 738 

Campbell v. Milliken, C C Colo , 
119 F 982, 986 

7 US —Doe ex dem Poor v Con- 
sidine, Ohio, 6 Wall 458, 475, 18* 
LEd 869 

Ohio —Krieger v Stauffer, Com PI, 
67 NE2d 449. 456 

8 Ill —Prank Parmelee Co v Whee- 
lock, 79 NE 652, 654, 224 Ill 194 

68 C J p 252 note 11. 

9. Ind—State v Hogreiver, 63 NE 
921, 923, 152 Ind 662, 45 LRA 
604 

10 US—Dalton v U S, Ill, 127 F 
644, 547, 62 C C A 238 
68 C J p 252 note 27 
Phrases employing the woid 
“whereas” and of which more re¬ 
cent adjudications have not been 
found see 68 C J p 253 notes 33-41 

11. Cal—^People v Ennis, 70 P 84, 
137 Cal. 263, 266 

12. U S—Dalton v U S , Ill, 127 F 
544, 547, 62 CCA 238 

13. Ky—Jones v City of Paducah, 
142 SW2d 365, 367, 283 Ky 628 

14. NT—Dean v Clark, 30 NTS 
45, 47, 80 Hun 80 

68 C J p 252 note 23 

15. Ky—Jones v City of Paducah, 
142 SW2d 365, 367. 283 Ky 628 

16. Colo—Stoltz V People, 148 P 

865, 866, 59 Colo 342 
68 C J p 252 note 28 

17. U S —Dalton v U S , Ill. 127 F 
544, 547. 62 C C A 238 

Colo—Stoltz V People, 148 P 865, 

866, 59 Colo 342. 
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WHETHER 


while the contrary,^5 implying an admission of 
facts, something followed by a dififeient statement, 
and sometimes by inference of something con¬ 
sequent, although 20 

It has been said that the woid “whereas” implies 
a recital and, generally, cannot be used in the direct 
and positive averment of a fact;2i although, as 
shown by the context, what follows may be positive 
aveiment and not recital 22 

WHEREBY. The word “whereby” is defined as 
meaning by or through which, by the help of 
which; in accordance with which,23 and it also 
means and by it. 2 4 

“Whereby” is not the equivalent of “because” see 
10 J C S. p 222 note 28 

WHEREFORE. The word “wherefoie” is defined 
as meaning for what reason 25 

WHEREIN". In which, in which place, thing, or 
respect 26 

WHEREUPON. An adverb of time2'7 or a rela¬ 
tive conjunction, 28 but not a woid of numbers or 
quantity.2^ While the woid may not be definite as 
to time,2 6 it imports subsequence,21 although not im¬ 


mediate sequence 22 

“Whereupon” is defined as meaning after which 
in consequence of which,24 upon which.25 

WHEREVER. At or in whatever place; whereso- 
ever.26 The word is sometimes used as a particle, 27 
as equivalent to “as often as” see 67 C.J.S. p 487 
note 28, implying a single initiative 28 

WHETHER. As an adverb, “whethei” is defined as 
the first alternative; introducing a direct alterna¬ 
tive question with a correlative “or;” sometimes 
introducing a direct simple question, the correla¬ 
tive being implied or lost sight of.2 9 

As a conjunction, “whether” is defined as the first 
alternative; in case; if, introducing an alternative 
clause, followed by a correlative “or,” or “or wheth¬ 
er,” sometimes also introducing a single alterna¬ 
tive, the other, usually negative, being implied; as, 
tell us whether you aie going (or not) ^6 

In a legal sense,“whether” is defined as mean¬ 
ing which of two or several,^2 which of two al¬ 
ternatives expiessed by a sentence or the clause of 
a sentence, and followed by “or”^2 The word is 
used as a pronoun, and also as a particle expressing 
one part of a disjunctive question m opposition to 
the other The word “whether,” neither in eom- 


18 Cal—People v Ennis, 70 P 84, 
86. 137 Cal 263 

19. US—Dalton v U S, Ill, 127 
F 644, 547, 62 C C A 238 

20. Conn—Hill v Smith, 111 A 840, 
812, 95 Conn 579 

21. US—Dalton v U S., Ill, 127 F 
544, 547, 62 CCA, 238 

68 C J p 252 note 31 

22. Colo—Stoltz V People, 148 P 
865, 866, 59 Colo 342 

68 C J p 252 note 32 
as. Was—State ex rel Finnegan v 
Lincoln Dairy Co, 265 NW 197, 
200, 221 Wis 1 

Phrases employing the word 
^‘whereby” and of which more re¬ 
cent adjudications have not been 
found see 68 CJ p 253 notes 43, 44 

24. WVa—Acme Food Co v Older, 
61 SE 235, 236, 64 WVa 255, 17 
LRA,NS, 801 

25. Vt—Lycoming Fire Ins Co v 
Wright, 65 Vt 526, 531 

26. Webster New Int D 

Phrases employing the word 
"‘wherein" and of which more recent 
adjudications have not been found 
see 68 CJ p 263 notes 49-53 

27. Mo—^Foster & Foster v Nowlin, 
4 Mo 18, 23 

28. “Grammatically' the word is a 
relative conjunction, by which the 


proposition set forth m the anteced¬ 
ent clause is to be followed in time 
and in act by the matter set forth 
m the concluding clause " 

Cal —In re Sanford’s Estate, 68 P 
494. 496, 136 Cal 97 

29. Mo—Poster «Ss Foster v Nowlin, 
4 Mo 18, 23 

30. Wis —State v Van Ellis, 32 N W 
32, 33, 69 Wis 19 

31. Wyo—Lee v Cook, 1 Wyo 413, 
419 

68 C J p 254 note 69 

32. Fla—City of Orlando v Orlando 
Water & L Co, 39 So 532, 634, 60 
Fla 207, 

68 C J p 254 note 70 

33. Va—Gilligan v Commonwealth, 
37 SE 962, 964, 99 Va 816 

68 C J p 254 note 72 
Phrases employing the word 

"whereupon” and of which more re¬ 
cent adjudications have not been 
found see 68 CJ p 254 notes 75-83 

34. Va—Gilligan v. Commonwealth, 
37 S E 962, 964, 99 Va 816 

35- Wyo—Lee v Cook, 1 Wyo 413, 
419 

68 C J p 254 note 74. 

36. Webster New Int D 
Phrases employing the word 

"wherever’' and of which more recent 
adjudications have not been found see 
68 CJ. p 254 notes 86-88, 91. 
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37. N J—Moore v Johnson, 88 A 
699. 701, 85 N JLaw 40 

38. NJ—Moore v Johnson, 88 A. 
699, 701, 85 N JLaw 40 

39. Miss —^Board of Sup'rs, Warren 
County, V Vicksburg Hospital, 163 
So 382, 386, 173 Miss 805 

40 Miss —^Board of Sup’i s, Warren 
County, V. Vicksburg Hospital, su¬ 
pra 

41. Miss —Board of Sup’rs, Warren 
County, V Vicksburg Hospital, su¬ 
pra 

42. Miss —Corpus Juris g.uoted Ixi 
Board of Sup’rs, Warren County, v 
Vicksburg Hospital, 163 So 382, 
386, 173 Miss 805 

68 C J p 254 note 96 
Phrases employing the word 

"whether’* and of which more recent 

adjudications have not been found 

see 68 C J p 264 notes 1, 2 

43. Miss —Corpus Juris quoted In 
Board of Sup’rs, Warren County, v 
Vicksburg Hospital, 163 So 382, 
386, 173 Miss 805 

Ont—Scragg v London, 28 U C Q B 
457, 460 

44. Miss —Corpus Juris quoted in 
Board of Sup’rs, Warren County, v 
Vicksburg Hospital, 163 So. 882, 
386, 173 Miss 805 

6$ C J p 254 note 98. 
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mon parlance nor in legal phraseology, has ever had 
the force of a videlicet 

WHICH. A term said to be of varying usage, and 
to give writers a great deal of tiouhle Although, 
as a relative pronoun, the word often has more than 
one antecedent, and there is no reason for limiting 
the clause beginning with the term to one,^*^ the 
term will refer to the last antecedent, he it word or 
clause, to which it can properly apply, unless a com¬ 
mon-sense readmg requires a diffeient construc¬ 
tion,'^^ 

*'Which” has been held to be equivalent to ^*and 
being’' see 3 C J S p 1069 note 6, “and if that” see 
3 C J S. p 1072 note 331, “and it” see 3 C J S. p 
1072 note 33.1, and “that” see 86 C.J S. p 655 note 
41.1. 


WHIFF. To inhale or draw in, as air or tobacco 
smoke, also to dnnk 

WHIFFLE BOARD. Defined see Gaming § 1 g. 

WHILE. The word “while” may be used either as 
a con 3 unctionS® or as an abverb,5l and as a con 3 unc- 
tion it IS often used adversatively and to imply con¬ 
trast,^ 2 but it also in some constructions introduces 
a parenthetical clause 

As an adverb or an adverbial modifier,^^ “while” 
IS a word of time and not of causation, 5 5 and it 
expresses duration^^ and implies some degree of 

contmuance.57 

Either as a con 3 unction or as an adveibial modi¬ 
fier,“while” IS defined as meaning duiing the time 
that,55 at the same time,®® at the same time 
that,®^ as long as,®2 pending;®^ and when,®^ 


45. Miss —Corpus 0*11X18 quoted In 
Board of Supers, Warren County, v 
Vicksburg Hospital, 163 So 382, 
386, 173 Miss 805 

—State ex rel and to Use of Ber¬ 
ra V Sestnc, 169 S W 2d 786, 789, 
349 Mo 182 

Pa —^Voegtly v Alleghany Third 
Ward School Directors, 1 Pa 330, 
331 

40 XT S —Tennessee v Bank of Com¬ 
merce, C C Tenn , 53 P 735, 743 
Phrases employing the word 
"which” and of which more recent 
adjudications have not been found 
see 68 C J p 255 notes 10—15 
47 US —Lowrey v Cowles Electric 
Smelting &, Aluminum Co., C C 
Ohio, 68 P 354, 372 

4S Tenn —Peterson v Turney, 2 
Tenn Ch A 519, 634 
•^Whach” clause 

It IS a fundamental rule of sentence 
structure that a "which” clause is 
usually used to describe, modify, or 
limit the preceding subject, and is 
not used to indicate the time of the 
event 

Aik—Life & Casualty Ins Co of 
Tennessee v Kinney, 177 S W 2d 
768, 770, 206 Ark 804 
49. Ind —Shepherd v Washington 
Park Cemetery Ass’n, 186 NB 356, 
358, 97 Ind App 455 

50 US—Jackson v Texas Co , C C 
AOkl, 75 F 2d 549, 553 
Kan—Lawrence v Leidigh, 50 P 
600, 602, 58 Kan 594, 62 Am S R 
631 

51. Ill—Cummings v Lohr, 92 IsTE 
970, 972, 246 Ill 577 

52 US —Jackson v Texas Co, C 
CAOkl, 75 F 2 d 549, 653 

63. U S —Jackson v Texas Co , su¬ 
pra 

54. Me —Lambert v. New England 


Fire Ins Co, 90 A 2d 451. 455, 148 
Me 60 

Mo —Zancker v Northern Ins Co 
of New York, 176 SW2d 623, 526, 
238 Mo App 110 

N J —Atlantic Cas Ins Co v In¬ 
terstate Ins Co, 100 A 2d 192, 197, 
28 NJ Super 81 

55. US—Provident Life & Accident 
Ins Co V Nitsch, CCATex, 133 
P2d 600, 603, 138 ALR 399 i 

<‘While” clause indicates time of an 
event 

Ark—^Life & Casualty Ins Co of 
Tennessee v Kinney, 177 S W 2d 
768, 770, 206 Ark 804 

56. Ill —Cummings v Lohr, 92 N 
E 970, 972, 246 Ill 577 

Me —Lambert v New England Fire 
Ins Co, 90 A 2d 461, 455, 148 Me 
60 

Mo —Zancker v Northern Ins Co 
of New York, 176 S W 2d 523, 626, 
238 Mo App 110 

N J—Atlantic Cas Ins Co v Inter¬ 
state Ins Co, 100 A 2d 192, 197, 
28 N J Super 81 

Wis—^American Steam Laundry Co 
V Riverside Printing Co, 177 N 
W 852, 853, 171 Wis 644 

57. Ill —Chicago & A R Co v 
Fisher, 31 NE 406, 409, 141 Ill 
614 

Philip Blum & Co V Standard 
Acc Ins Co, 83 NB2d 605, 336 
Ill App 354—Bernhardt v Mer- 

I chants Reserve Life Ins Co, 221 
Ill App 66, 68—Chicago Union 
Traction Co v. Lawrence, 113 Ill 
App 269, 273—St Louis Nat Stock 
Yards v Godfrey, 101 Ill App 40, 
53—Illinois Central R Co v Jer- 
nigan, 101 Ill App 1, 12 

58 Kan—Lawrence v Leidigh, 60 
P 600, 602, 68 Kan 594, 62 Am 
SR 631 

59. Cal—^People v ' Higgins, 197 P 
2d 417, 420, 87 Cal App 2d Supp 
938. 


Ill—Chicago & A R Co V Fisher, 
31 NE 406, 409, 141 Ill 614 
Philip Blum & Co v Standard 
Acc Ins Co, 83 NE2d 606, 336 
Ill App 354—^Bernhardt v Mer¬ 
chants Reserve Life Ins Co, 221 
Ill App 66, 68—Chicago Union Trac¬ 
tion Co V Lawrence, 113 Ill App 
269, 273—St Louis Nat Stock 

Yards v Godfrey, 101 Ill App 40, 
53—Illinois Cent R Co v. Jer- 
nigan, 101 Ill App 1, 12 
Mo —Pemnger v Lynn Food Co, 
App, 148 S W2d 601, 609 
68 CJ p 265 notes 23, 24 
Similarly defined 

During or in the time that 
Ill —^Bernhardt v Merchants Reserve 
Life Ins Co, 221 Ill App 66, G8 
Phrases employing the woid 
"while” and of which moie recent 
adjudications have not been found 
see 68 C J. p 265 note 28-p 256 note 
57 

60. Ind—Greener v Niehaus, 89 N 
E 377, 378, 44 Ind App 674 

61. Ind—^Hammann v Mink, 99 Ind 
279, 285 

At the same time as 
Ill —^Bernhardt v Merchants Reserve 
Life Ins Co, 221 211 App 66, 68 
62 Ill —Bernhardt v Merchants 
Reserve Life Ins Co, supra 
Me—Lambert v New England Fire 
Ins Co, 90 A 2d 461. 455, 148 Me 
60 

Mo—^Zancker V Northern Ins Co of 
New York, 176 SW2d 623, 526, 
238 Mo App 110 

NJ—Atlantic Cas Ins Co v In¬ 
terstate Ins Co, 100 A 2d 192, 197, 
28 N J Super 81 
68 C J p 266 note 20 

63. Ga—Fireman’s Fund Ins Co v 
Jackson, 131 BE 359, 360, 161 
Ga 559 

64. US —Commercial Travelers’ 
Mut. Acc Assoc. America v. 
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While” is also defined as meaning a space of time, 
especially when short and marked by some action or 
happening 65 

“While” has been distinguished from “provided” 
see 73 C.J.S p 267 note 4. 

WHIP. To beat or lash 66 

Whipping A mode of punishment by the inflic¬ 
tion of stripes, occasionally used m England and 
a few of the American states. 6 7 As not a cruel and 
unusual punishment see Criminal Law § 1978 b. 

WHIPSTOCK. As a device used in the drilling of 
oil wells see Mines and Mmerals § 3 h. 

WHISKEY. Defined see Intoxicating Liquors § 13. 

WHISTLING. Applied to a horse, a noise made 
in respiration while trotting or cantering. 6 8 

WHITE. The word “white” is defined generally as 
meaning of the color of pure snow, milk, or sun¬ 
light; reflecting to the eye all the rays of the 
spectrum combined, the opposite of black or dark 69 

In an ethnological sense, the word “white” denotes 
the members of the white or Caucasian race or peo¬ 
ple, and is used to distinguish between the white, the 
African, and the Mongolian races “^6 

White person. A person of the Caucasian race,*^^ 
pei&ons having a light complexion, as members of 

Fulton, NT. 79 F 423. 425, 24 
CCA 654 

65. US —Lumber Mut Cas Ins 
Co of N T V Stukes, D C S C, 

72 PSupp 463, 467 

Va—Ayres v Harleysville Mut Cas¬ 
ualty Co, 2 SE2d 303, 306, 172 
Va 383 

66. Webster New Int D 
68 C J p 256 note 60 

67. Black L D 

68- NT — ^King V. Cave, cited in 29 
AlbLJ 25 

69. Webster New Int D 

70 US—In re Ellis, D C Or , 179 
P 1002, 1003, 1004 
See Race 74 C J S p 281 notes 6-15 

71. US—In re Ellis, D C Or, 179 
P 1002, 1004 

68 C J p 258 note 29 
Fiirases employing the term ‘'white 
person'' and of which more recent 
adjudications have not been found 
see 68 CJ p 258 note 60-p 259 note 
64 

72. Okl—Scott V Epperson, 284 P 
19. 20. 141 Okl 41 

73. US— r. S. V. 


the Caucasian race; opposed to negro and also the 
red, yellow, and brown races The words are of 
common speech and not of scientific oiigin,73 and 
import a racial and not an individual test, 74 and 
have reference to race rather than to color.75 

In the United States, at least, the term has ac¬ 
quired a well settled meaning in common speech, 7® 
indicates only a person of what is popularly known 
as the Caucasian race, 77 is used to include all per¬ 
sons belonging to such race in distinction from mem- 
hevs of races sometimes refened to as the black, 
brown, red, and yellow races, 78 and, as commonly 
understood, includes all European races and those 
Caucasians belonging to the races around the Medi- 
tenanean Sea, whether they are considered as fair 
whites or daik whites, and although certain of the 
eastern and southern European races are technically 
classified as of Mongolian or Tartar ongin.79 

Taken in a stnctly literal sense, the term consti¬ 
tutes a very indefinite description of a class of per¬ 
sons, where none can be said to be literally white,69 
and it has been said that a construction of the term 
to mean Euiopeans and persons of European descent 
IS ambiguous 

The term “white person” has been held to include 
an Armenian boin in Asiatic Turkey, 82 Arabs, 88 a 
person with but one-sixteenth part Indian blood,84 
and a Syrian 85 

The teim has been held not to include Afghans,8 6 
American Indians,87 Chinese,88 a Eilipino,^8 Hawai- 

81. us—In re Halladjian, CC. 
Mass, 174 P 834, 835, 837 

82. US—In re Halladjian, supia 

83. U S —In re Mohriez, I) C Mass , 
54 P Supp 941, 942 

Contra 

U S —In re Ahmed Hassan, D C 
Mich, 48 PSupp 843, 845 

84. Me—Bailey v Piske, 34 Me 
77, 78 

85 US—Dow V U. S, CCASC, 
326 P 145 

68 C J p 258 note 42 

86 US —In re Peroz Dm, D C Cal, 
27 P2d 568 

87. U S —In re Camille, C C Or , 6 
P 266, 257. 6 Sawy 541 

Okl—Scott V Epperson, 284 P 19, 
20, 141 Okl 41 

88. U S —^In re Fisher, D C Cal, 21 
P2d 1007 

In re Ah Tup, D C Cal, 1 P Cas. 
No 104, 5 Sawy 155, 167, 17 Alb. 
LJ 385 

89. U S —^In re Cariaga, D C Mich, 
47 P2d 609 


Thind, Or, 43 S Ct 338, 339, 261 
US 204, 67 DEd 616 

74 US —Takao Ozawa v U S , Ha¬ 
waii, 43 S Ct 65, 68, 260 U S 178, 
67 LEd 199 

68 CJ p 258 note 32 

75 US—U S V Balsara, CCA 
NT, 180 P 694, 696—In re Na- 
jour, CCGa, 174 P 735 

76 US—In re Camille, C C Or. 6 
P 256, 257, 6 Sawy 641 

68 C J p 258 note 34 

77. US—U S V Bhagat Singh 

Thind, Or, 43 S Ct 338. 339, 261 
US 204, 67 LEd 616—Takao 

Ozawa V U S, Hawaii, 43 S Ct 
66, 68, 260 US 178, 67 LEd 199 

78. US—U S V All, DC Mich, 7 
P 2d 728, 731 

79. U S —^Petition of Easurk Emsen 
Charr, DCMo, 273 F 207, 209 

80. ‘^Those called white may be 

found of every shade from the light¬ 
est blonde to the most swarthy brun¬ 
ette " 

US—In re Camille, CCOr, 6 P 
256, 257. 6 Sawy 541 


Bhagad Singh 


68 C J p 258 note 38 
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ians,®0 natives of India, Japanese,^2 Koreans, 
members of tlxe Mongolian race,®^ or negroes, 
and tbe term does not include persons of various 
blood mixtures.^® 

Under Code Noir of France, wbich obtained in 
Louisiana, if the proportion of African blood did not 
exceed one-eighth, the person was deemed white 

Other phrases employing the woid ^Vhite” are 
set out in the note 

WHITING-. Chalk which has been dried, and after¬ 
ward ground, levigated, and again diied ^9 

WHO. A word which may serve as a pronoun or 
conjunction or both ^ ^'Who,^^ “which,^' and ^^that^^ 
agree in being relatives, and are more or less intei- 
changeable as such ^ Primarily and grammatically, 


94 C.J.S. 

the word relates to persons, but may include arti¬ 
ficial persons, such as corporations ^ 

WHOEVER. A comprehensive term^ which refers 
to a person or persons,^ and may include artificial 
persons, such as a municipality,® corporations,'^ and 
public ofGlcers as well as private persons ® 

It has been held to be synonymous with “person” 
see 70 C J.S. p 689 note 85, 

WHOLE. The word “whole” is defined generally as 
meaning entire, conplete,® without omission, re¬ 
duction, or diminution,^® comprising all of the 
parts 

The word is sometimes used in a somewhat dif¬ 
ferent sense to mean hale, hearty, strong, sound,^2 
well 


80. Utah—In re Kanaka Nian, 6 
Utah 259, 21 P 993, 4 LRA 726 

Hindus 

91 US —S V Bharat Singh 
Thmd, Or, 43 S Ct 338, 339, 261 
US 204, 67 LEd 616 
68 C J p 258 note 48 

Parsee 

US—Wadia v U S , C C A N Y, 101 
F2d 7, 8 

92, US—In re Fisher, DC Cal, 
21 F2d 1007 
68 C J p 258 note 49 

93 US —Petition of Easurk Emsen 
Charr, DCMo, 273 F 207, 209 

94 xj S —In re Buntaro Kumagai, 
DC Wash, 163 F 922, 924 

68 C J p 258 note 52 

95 US—U S V Perryman, 100 U 
S 235, 236, 25 LEd 645, 15 Ct Cl 
621 

Person of one-fourth African hlood 
Ky—Gentry v McMinnis, 3 Dana 
382, 385 

9S KTot white person 

(1) Person in whom Malay hlood 
predominates 

US—In re Lampitoe, DC NY, 232 
F 382 

(2) Pei son -v^hose father was Eng¬ 
lish, and mother half Chinese and 
half Japanese 

US—In re Knight, DCNY, 171 F 
299, 300 

(3) Person having German father 
and Japanese mother 

U S —In re Young, D C Wash , 198 F 
715, 716—In re Young, DC Wash, 
195 F 645, 646 

(4) Person having white Canadian 
father and Indian mother 

US—In re Camille, CCOr, 6 F 
256, 258, 6 Sawy 541 

(5) Person whose mother was 
Chinese and father was part Portu¬ 
guese and part Chinese 

U S —In re Fisher, D C Cal, 21 F 2d 
1007. 


97 US —In re Camille, C C Or, 6 
F 256, 258, 6 Sawy 541 

SC—State V Davis, 18 SCL 558, 
560 

98 Phrases 

(1) “White damp’* see Mines and 
Minerals § 3h 

(2) “White metal” see 57 CJS p 
1074 note 46 

, (3) “White mule” see Intoxicating 
Liquors § 13, and Criminal Law § 
535 

(4) ‘White oak,” an American oak 
of the eastern United States, having 
characteristic leaves with usually 
seven deep, rounded, entire lobes, 
also, its very hard strong wood, 
used in construction work and in 
manufacturing By extension, any 
species of oak of the group of which 
the above is typical, having acorns 
maturing the first season 
Ark—Taylor v Union Sawmill Co, 
162 SW 150, 151, 105 Ark 618 
(6) “White top,” a noxious weed, 
otherwise known as “lepidum draba ” 
Utah—^Barlow v Davis, 137 P 2d 
357, 359, 103 Utah 566 
(6) Additional phrases employing 
the word “white” and of which more 
recent adjudications have not been 
found see 68 CJ p 257 notes 20-26 

99. U S —U S V Tiffany, C C N Y, 
117 P 367 

'‘Whiting card” is a heavy piece 
of machinery used in the textile in- 
[ dustry for combing cotton fibre and 
other types of fibres 
Ga —J C Pirkle Mach Co v Les¬ 
ter, 54 SE2d 298, 299, 79 Ga App 
612 

1. Ind—Seiler v State, 67 NE 448, 
449, 160 Ind 606 
68 C J p 259 note 66 
Phrases employing the word “who” 
and of which more recent adjudica¬ 
tions have not been found see 68 C J 
p 259 notes 69-72 
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2 Utah—^Dunn v Bryan, 299 P 
253, 255, 256, 77 Utah 604 

3. NY—^In re Lydig’s Estate, 260 
NYS 147, 150, 145 Misc 321 

4. Me—Mott v. Mott, 78 A 900, 107 
Me 481 

5. Ind—State v Bruner, 35 NE 22, 
24, 135 Ind 419 

6. Ind —State v Bruner, supra 
Mass—^Attorney General v City of 

Wobuin, 79 N E 2d 187, 189, 322 
Mass 634 

7. US —American Socialist Soc v, 
U S, CCANY, 266 F 212, 213 

68 C J p 259 note 75 

8 Mass—Palmer v Wakefield, 102 
Mass 214, 215 

9. Tex—Great Eastern Casualty 
Co V Smith, Civ App, 174 SW 
687 

WVa—Clark v Commercial Casu¬ 
alty Ins Co, 148 SE 319, 320, 107 
WVa 350 

Phrases 

(1) “Whole blood” see 11 CJS p 
366 note 16 1 

(2) Other phrases employing the 
word “whole” and of which more re¬ 
cent adjudications have not been 
found see 68 C J p 259 note 80-p 260 
note 14 

10 Tex—Great Eastern Casualty 
Co V Smith, Civ App, 174 SW 
687, 688 

11. Pa—In re Duffy’s Estate, 169 A 
142, 144, 313 Pa 101 

12 Tex —Great Eastern Casualty 
Co V Smith, Civ App, 174 SW 
687, 688 

WVa—Clark v Commercial Casu¬ 
alty Ins Co, 148 SE 319, 320, 107 
WVa 380 

13 Tex—Great Eastern Casualty 
Co V Smith, Civ App, 174 SW. 
687, 688. 
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^^Whole” has been held to be synon 3 Tiious with, 
or equivalent to, “alP' see 3 C J S p 869 note 2. 

WHOLESALE. The word “wholesale” is defined in 
Sales § 1 e (2). Phiases employing the word are 
set out in the note 

WHOLESALER. The woid “wholesaler’^ is defined 
in Sales § 1 e (2). 

WHOLESOME. The word is defined to mean sound, 
tending to piomote health ' 

WHOLLY. The woid “wholly” is defined as mean¬ 
ing in a whole or complete manner,entirely,^^ 
completelyfully, totally,^9 perfectly20 

‘Wholly” is also used in the sense of exclusive¬ 
ly,21 and as so used means to the exclusion of othei 
things 22 

“Wholly” has been held to be equivalent to, or 
synonymous with, “equally” see 30 C J S p 294 note 
84, “exclusively” see 33 C J S. p 114 note 44, “pure¬ 
ly” see 73 C J.S p 1259 note 43, “solely” see 81 
C J S p 387 note 50, and “totally” see 86 C J S p 
987 note 33. 


WHOM IT MAY CONCERN. See 15 C.J.S. p 799 

notes 22-24. 

WHORE. The word “whore” has a common and ac¬ 
cepted meaning,2 2 implying the practice of whore- 
dom,24 and signifies a woman who practices unlawful 
sexual commeice,25 a woman who prostitutes her 
body foi hire;26 a woman who practices or holds 
unlawful sexual intei course with men either for 
hiie27 or to gratify a depraved passion,2S a prosti¬ 
tute,2£> a hailot 20 The term may be employed as 
refeiimg to a courtesan, a strumpet,2i a lewd or 
incontinent woman,22 a concubine,23 a punk oi a 
wench 24 

The teim is sometimes applied to one who has 
admitted adultery oi fornication,2 5 but a single act 
of mteicourse does not constitute a woman a 
whore 26 

“Whore” has been distinguished from “bitch” see 
11 C J S. p 351 note 98. 

WHOREDOGr. A man addicted to whonng; a man 
addicted to sexual intercomse with women other 
than his own wife 27 


14 Phrases 

(1) “Wholesale dealer’* see 25 C 
J S p 1045 notes 40-47 

(2) 'Wholesale factory prices” see 
35 C J S p 477 note 1 

(3) ‘Wholesale insurance” distin¬ 
guished from “group insurance” see 
Insurance § 15 

(4) “Wholesale price” see 72 C 
J S p 499 note 16 

(5) Other phrases employing the 
word “wholesale” and of which more 
recent adjudications have not been 
found see 68 C J p 260 notes 31-33, 
53-p 261 note 64 

15 Ohio —Leonardi v. A Haber- 
mann Provision Co, 66 N'E2d 
232, 237, 143 Ohio St 623 

16 Tenn—^Knox v Washer, 284 S 
W 888 , 889, 153 Tenn 630 
Phrases employing the word 

‘‘wholly’* and of which more recent 
adjudications have not been found 
see 68 C J p 261 note 76-p 262 note 2 

17. N J —^Friedman v National Cas 
Co, 41 A 2d 128, 130, 132 N J Law 
470 

Tenn—Knox v Washer, 284 SW 
888 , 889, 153 Tenn. 630 

18. NJ—^Piiedman v. National Cas, 
Co. 41 A 2d 128, 130, 132 NJLaw 
470 

Pa—Kahn v Griscom, 18 A 2d 499, 
604, 144 Pa Super 126—^Bisenhauer 
V New York Life Ins Co, 189 A 
661, 663, 125 Pa Super 403 
Tenn—Knox v. Washer, 284 S W. 
888 , 889, 158 Tenn. 630. 


19 Ind —Chicago & Calumet Dist 
Transit Co v Mueller, 12 N E 2d 
247, 249, 213 Ind 530 

N J —Friedman v National Cas Co , 
41 A 2d 128, 130, 132 NJLaw 470 

20 Tenn—^Knox v Washer, 284 S 
W 888 , 889, 153 Tenn 630 

21 Va—Commonwealth v City of 
Richmond. 81 S E 69, 73, 116 Va 
69. LR A1915A 1118 

22 Ind —Chicago & Calumet List 
Transit Co v Mueller, 12 N E 2d 
247, 249, 213 Ind 530 

Va—Commonwealth v City of Rich¬ 
mond, 81 SB 69. 73, 116 Va 69, 
L R A1915A 1118 

23. WVa—Cottle v Cottle, 40 S B 
2d 863, 868 , 129 WVa 344 
Phrases employing the word 

"whore’* and of which more recent 

adjudications have not been found 

see 68 C J p 262 notes 18-20 

24. Mo—^Ferber V Brueckl, 243 SW 
230, 231, 210 MoApp 223 

See Libel and Slander § 30 

25. WVa—Cottle v Cottle, 40 S E 
2d 863, 868 , 129 WVa 344 

26. Ind—Peterson v Murray, 41 N 
B 836, 837, 13 Ind App 420 

WVa—Cottle v Cottle, 40 S E 2d 863, 
868 , 129 WVa 344 

27. Or—^Barnett v. Phelps, 191 P 
502, 503, 97 Or 242. 11 A L R 663 

68 CJ p 262 note 5 

28. Ind—Peterson v Murray, 41 N 
E 836, 837, 13 Ind App 420 

Mich—Rowe V Myers, 169 NW 823, 
825, 204 Mich 374 
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29. WVa—Cottle v Cottle, 40 S E 
2d 863, 868, 129 WVa 344 
68 C J p 262 note 11 
"Prostitute” defined see Prostitution 
§ 1 

30 W Va —Cottle v. Cottle, supra 
68 C J p 262 note 9 

31 Ind—Peterson v Murray, 41 N 
E 836, 837, 13 Ind App 420 

S C —Zimmerman v McMakin, 22 S C 
372, 378, 53 AmR 720 

32. Ala —Scott V McKinnish, 15 Ala 
662, 664 

33. Iowa—Sheehey v Cokley, 43 
Iowa 183, 185, 22 AmR 236 

34- S C —^Zimmerman v McMakin, 22 
S C 372, 378, 53 AmR 720 

35. Ga—Michelson v Lavin, 20 S B 
292, 293, 95 Ga 565 
Applied to a single womani "whore” 
IS equivalent to chai ging her with 
having been guilty of fornication 
Ill—Slaughter v Johnson, 181 Ill 
App 693, 698 

Woman not necessarily promiscuous 

"The term 'whore* does not neces¬ 
sarily imply, m common parlance, 
that the woman referred to is promis¬ 
cuous and mercenary in the matter of 
lewdness ” 

Ill—Claypool V. Claypool, 66 Ill App. 
17, 22 

36 Ind—Peterson v Murray, 41 N. 
B 836, 837, 13 Ind App. 420 

68 C J p 262 note 15 

37 N B —Currie v. Stairs, 25 N B 4, 

11 . 
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WHOREDOM* A comprehensive term, including 
every species of illicit intercourse between the 
sexes ,38 any act of sexual intercourse between a 
married female and a male person not her husband, 
or between an unmarried female and a male per¬ 
son.33 

WHOREHOUSE. A bawdy house; a house of ill 
fame;^® a house of common prostitution.^^ 

WHOREMASTER. In its oidmaiy and usual mean¬ 
ing, one who practices lewdness, in its secondaiy 
meaning, one who keeps or proeuies whores for 

others; a pimp; aprocurer.^® 

WEORISH. Lewd, unchaste; incontinent,^3 le- 
sembling a whore in charaetei or conduct, addicted 
to unlawful sexual pleasures 

WICKED. Sinful; criminal, ^ilty; unjust ^5 it 
has been compared with, or distinguished from, 
“bad'" see 7 C J S. p 1317 note 8. 


WIDE. The word ^Vide,'' from which comes 
^Vidth,”^® IS defined as meaning of a specified 
measure m a direction at right angles to that of 
length 

WIDEN. A word of clear and definite meaning, 48 
in its ordinary sense it means to increase m width, 
to extend 49 

It has been held to be equivalent to, or synony¬ 
mous with, ^^extend^^ see 35 C.J S. p 288 note 35. 

WIDOW. The word ^Vidow,” of Sanskrit deziva- 
tion,^o and meaning without a husband, or lack of 
a husband,51 is said to be as old as the language it¬ 
self 

The present meaning of the term is familiar, well 
fixed,53 ceitam,54 and definite,55 and it is defined, 
both popularly and legally,5 3 to mean a woman who 
has lost her husband by death57 and has not taken 
anothei,53 the surviving lawful wife of a dece- 


38* Ind—Rodebaugh v Holling-s- 
worth, 6 Ind 339 
See Libel and Slander § 30 

39. Ind —^Fahnestock v State, 1 N 
E 372, 376, 102 Ind 156 

68 C J p 262 note 23 

40. N Y —^Wright v Paige, 3 6 Barb 
438, 440 

See Disorderly Houses § 1 et seq 

41. NT—^Wright V Paige, 36 Barb 
438. 440 

42 Ky—Hickerson v, Masters, 226 
SW 1072, 1073, 190 Ky 168 

See Prostitution § 6 

43 Ala—Scott V McKinnish, 15 Ala 
662, 664 

S C —^Zimmerman v McMakin, 22 S 
C 372, 378, 53 AmR 720 
“Whorish bitch” see 11 CJS p 351 
note 6 

44 SC —Zimmerman v McMakin, 22 
SC 372, 378, 63 Am R 720 

45. SC—^State v Haynie, 68 S E 2d 
628, 629, 221 S C 45 

46 Mont—State v Board of Com’rs 
of Big Horn County, 273 P, 290, 
293, 83 Mont 640 

47, Mont—State v Board of Com'rs 
of Big Horn County, supra 

43. NJ—^Beck v. United New Jer¬ 
sey R, etc, Co, 39 NJLaw 45, 47 

49. Del—In re Day, 109 A 573, 30 
Del 556 
Phrases 

(1) “Widen a street” means mere¬ 
ly to extend its width 

Cal —Wilcoxon v San Luis Obispo, 
35 P 988, 989, 101 Cal 508 
68 CJ p 262 note 36 

(2) Other phrases employing the 
word “widen" and of which more le- 
cent adjudications have not been 


found see 68 C J p 262 note 36-p 263 
note 38 

SO NT —Oorpus Juris quoted in 
In re Bmbincos' Estate, 62 N T S 2d 
425, 427, 428. 184 Misc 453 
Ohio—Kunkle v Reeser, 6 Ohio S & 
C P 422, 425 

51. NT—Corpus Juris quoted la. In 
re Embiricos* Estate, 52 N Y S 2d 
425, 427, 428, 184 Misc 453 

Ohio —Kunkle v Reeser, 5 Ohio S & 
C P 422, 425 

52. Mont—O'Malley V O'Malley, 129 
P 501. 602, 46 Mont 549, Ann Cas 
1914B 662 

NT—Oorpus Juris quoted in In re 
Embmcos’ Estate, 62 N Y S 2d 425, 
427, 428, 184 Misc 453 
53- N J —Oorpus Juris quoted in 
Montclair Trust Co v Reynolds, 
Ch, 56 A 2d 904, 965, 906, 141 NJ 
Eq 276 

NT—Oorpus Juris quoted m In re 
Embmcos' Estate, 62 NTS 2d 425, 
427, 428, 184 Misc 463 
NY—Wait V Wait, 4 Barb 192, 205 
54. NJ—Corpus Joxls quoted m 
Montclair Trust Co v Reynolds, 
Ch, 66 A 2d 904, 905, 906, 141 NJ 
Eq 276 

N T —Corpus Juris quoted in In re 
Embincos' Estate, 52 N Y S 2d 426, 
427, 428, 184 Misc 463 
Wait V Wait, 4 Barb 192, 205 
55- N J —^In re Embincos' Estate, 62 
NTS 2d 426, 427, 184 Misc 463 

56 N J —Corpus Juris quoted in 
Montclair Trust Co v Reynolds, 
Ch, 56 A 2d 904, 905, 906, 141 NJ 
Eq 276 

N T —Corpus Juris quoted la. In re 
Embmcos' Estate, 62 NTS 2d 425, 
427, 428, 184 Misc 453. 

68 C J p 263 note 45 
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Ohio —In re Waters' Estate, Prob , 
101 NE 2d 815, 816 

57 Ga—Odom v Atlanta & W P 
R Co, 51 SE2d 466, 467, 78 Ga 
App 477 

Ill—^People ex rel Mosco v Service 
Recognition Bd, 86 NE2d 357, 361, 
403 Ill 442 

N J —Coipus Juris quoted in Mont¬ 
clair Trust Co V Reynolds, 66 A. 
2d 904, 906, 141 NJEq 276 
N T —Corpus Juris quoted an In re 
Embincos' Estate, 52 N T S 2d 424, 
427, 428, 184 Misc 453 

5 C —^Lytle v Southern R —Carolina 
Division, 171 SE 42, 44, 171 SC 
221, 90 ALR 915 

68 C J p 263 note 46 

Phrases 

(1) “Widow's allowance" see Exec¬ 
utors and Administrators §§ 323-366 

(2) “Widow's quarantine” as the 
right of a widow to occupy and enjoy 
the mansion house and curtilage of 
her husband, rent free, for a fixed 
period after his death or until dower 
13 assigned to her see Executors and 
Administrators § 327 

(3) “Widow's thirds” see Dower $ 

6 b 

(4) Other phrases employing the 
word “widow” and of which more re¬ 
cent adjudications have not been 
found see 68 CJ p 263 note 53—p 264 
note 70 

58. Ill —People ex rel Mosco v 
Service Recognition Bd, 86 NE2d 
357, 361, 403 Ill 442 
N J —Corpus Jtirls quoted lu Mont¬ 
clair Trust Co V Reynolds, 66 
A 2d 904, 906, 906, 141 NJEq. 276 
NT—Oorpus Juris quoted In. In re 
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dent,a wife who outlives her husband, one 
whose husband is dead;®^ a surviving wi£e;®2 and 
it has been said that in legal writings “widow” is 
an addition given to a woman who is unmanned and 
whose husband is dead.®3 

The woid “widow” denotes the woman who was 
the decedent’s lawful wife at the time of his death,® ^ 
and in order for a woman to become the widow of a 
man at the time of his death the parties must have 
been united by a valid marriage,and the mar¬ 
riage must have eontmued up to the time of the 
husband’s death.®® Thus, if one of the parties was 
unable to enter into a lawful mainage,®'^ or if there 
is a valid marriage but it is terminated by a final de¬ 
cree of divorce,®® the woman will not be regarded 
as the widow of the man, but if it is merely an 
interlocutory decree of divoice which is gi anted, 
and the husband dies before the divorce becomes 


final, the woman will be deemed to be a widow.®® 

Ordinarily a wife becomes a widow if the marital 
relation was in existence at the time of the husband’s 
death, even though the wife may have abandoned the 
husband,"^® but the term may be used so it will not 
include an unfaithful wife who has abandoned her 
husband*^ ^ or a wife who at her husband’s death is 
living m adulteiy with another man.'^2 | 

Immediately on the death of her husband the sur¬ 
viving wife becomes a widow,but she does not be¬ 
come a widow until after her husband’s death,^^ 
and a wife dying and leavmg a husband surviving 
can m no sense be regarded as a widow. 

The word “widow” is frequently defined as mean¬ 
ing an unmarried woman whose husband is dead,*^® 
but it also is defined as meanmg a marned woman 
whose husband is dead,'^'^ and these definitions 


Embiricos’ Estate, 52 NTS 2d 425, 
427, 428, 184 Misc 453 
68 C J p 263 note 46 
Similarly defined 

(1) A woman whose husband is de¬ 
ceased and who has not reman led 
Ill —People ex rel Mosco v Service 

Recognition Bd, 86 NE2d 357, 361, 
403 Ill 442 

(2) A woman who has lost her 
husband by death and remains un¬ 
married 

NJ—Montclair Trust Co v Reyn¬ 
olds, Ch, 56 A 2d 904, 905, 141 N 
JEq 276 

(3) Husbandless 

Ohio —Rittenhouse v, Hicks, 10 Ohio 
Dec (Reprint) 759 

59. N J —Corpus Juris quoted in 
Montclair Trust Co v Reynolds, 
Ch, 56 A 2d 904, 905, 906, 141 NJ 
Eq 276 

Tex—Hayworth v Williams, ll'B S 
W 43, 45, 102 Tex 308, 132 Am S R 
879 

60 Ala—Goodman v McMillan, 61 
So 2d 66, 67, 68, 268 Ala 125 
N J —New Jersey Title Guarantee & 
Trust Co V Perry, 170 A 34, 35, 
116 NJEq 8 

61. N J —^New Jersey Title Guaran¬ 
tee & Trust Co V Perry, supra 

62 US —^Moore Dry Dock Co v 
Pillsbury, CACal, 169 F 2d 988, 
990 

63. Ill —^People ex rel Mosco v 
Service Recognition Bd, 86 NE2d 
357, 361, 403 Ill 442 
NT—In re Embiricos’ Estate, 52 N 
T S 2d 426, 427, 428, 184 Misc 453 

64i Or—Resell v. State Industrial 
Accident Commission, 95 P 2d 726, 
729, 164 Or 173 

65. US—Castor V. U S, C A Mo, 
174 P2d 481, 483—Bolm v Marsh¬ 
all, C.CAOr, 76 P 2d 668, 669. 


N T —In re Klimenko’s Estate, 2 N 
T S 2d 145, 146, 166 Misc 148 
Putative wife of deceased man can¬ 
not be said to be his widow 
La—^Vaughan v Dalton-Lard Lum¬ 
ber Co , 43 So 926, 927, 119 La 61 
Navarrette v Joseph Laughlin, 
Inc, App, 20 So 2d 313, 318—Ful¬ 
ton Bag & Cotton Mills v Fernan¬ 
dez, App, 159 So 339, 345 
66. U S —Schurink v. U S , C A Ala , 
177 F2d 809, 811 

67 US—Castor v U S, CAMo, 
174 F 2d 481, 483 

Muir V U S , D C Cal, 93 F Supp 
939, 941—Morton v U S, DCPa, 
92 P Supp 75, 76 

Okl —In re Jones’ Estate, 155 P 2d 
9S0, 982, 195 Okl 168 
Bigamous wife not widow 
N T —Battalico v Knickerbocker 

Piieprooflng Co, 294 N TS 481, 485, 
250 AppDiv 258 

68 US —Schurink v U S, C A Ala, 
177 F2d 809, 811 

Ala—Goodman v, McMillan, 61 So 2d 
55, 58, 288 Ala 125—^Alabama Pen¬ 
sion Commission v Morns, 4 So 2d 
896, 897, 242 Ala 110 
Mich—Dahlin v Knights of Modern 
Maccabees, 115 NW 975, 977, 151 
Mich 644 

NJ—^New Jersey Title Guarantee & 
Trust Co V Perry, 170 A 34, 35, 
115 NJEq 8—Block v. P & G 
Realty Co, 124 A 372, 96 NJEq 
159 

NY—Yoke V Platt, 96 NTS 725, 
726, 48 Misc 273 

Wis—In re Buchanan’s Will, 261 N 
W 260, 251, 213 Wis 299 
68 C J p 263 note 47 [b] 

Wife defesLdaxLt in pending divorce 
actlou 

Iowa—In re Quinn’s Estate, 65 NW 
2d 176, 176, 243 Iowa 1271 

69, Ill—Chapman v Gulf, M & O 
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R Co, 86 NE2d 552, 556, 337 Ill 
App 611 

Possibility of recouciUatlou 

It cannot be assumed that the par¬ 
ties would not have become i econciled 
before the decree became final 
Ill —Chapman v Gulf, M & O R 
Co, supra 

70. U S —^Kandelin v Social Security 
Board, CCANT, 136 F 2d 327, 
328 

71. S C —Lytle V Southern Ry — 
Carolina Division, 171 S E 42, 43, 
44, 171 SC 221, 90 ALR 915 

72 SC —Lytle v. Southern Ry — 
Carolina Division, supra 
Only technically a widow 
Tenn—Prater v Prater, 9 SW 361, 
364, 87 Tenn 78, 10 Am S R 623 

73. Ga —Leatherman v J Austin 
Dillon Co, 13 S E 2d 94, 64 GaApp 
314 

74. U S —Schurink v U, S, C A Ala , 
177 F2d 809, 811 

75. Wis—Chesterfield v Hoskin, 113 
NW 647, 649, 133 Wis 368 

76. U S —Trathen v U S , C A Pa , 
198 F2d 757, 769 

Trathen v U S , D C Pa , 96 F. 
Supp 809, 812 

N T —In re Embiricos’ Estate, 62 N 
TS2d 425, 427, 428, 184 Misc 453 
—In re Ray’s Estate, 35 N T S 481, 
484, 13 Misc 480 

77. Or —Resell v State Industrial 
Accident Commission, 96 P 2d 726, 
729, 164 Or 173 

Wash—Lewis v Department of La¬ 
bor and Industries, 70 P2d 298, 190 
Wash 620—^McKay v Department 
of Labor and Industries, 39 P 2d 
997, 998, 180 Wash 191, 98 A L R 
990—Meton v State Industrial In¬ 
surance Department, 177 P. 696, 
1 697, 104 Wash 662. 
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present the question which has arisen in a number 
of cases whether a woman who has become a widow 
continues as such after her remarriage. It is gener¬ 
ally recognized that widowhood ceases on the wom¬ 
an's remarriage,'^ ^ and a widow who remarries can¬ 
not be a widowsince the word ‘Vidow” is ex¬ 
clusively descriptive of an unmained condition 
However, the word “widow” is frequently used to 
refer to the person of the surviving spouse, lather 
than to her marital state or condition,that is, 
the term does not mdicate whether she remains a 
widow or mames again, 82 and thus it has been 
said that in the general sense of mankind, and even 
in a legal sense, although a widow reman les and 
becomes the wife of another she does not cease to 
be the widow of the deceased husband 84 The ques¬ 
tion whether a wife whose husband has died is to 
be regarded as a widow aftei her remanlage com¬ 
monly aiises in cases involving exemptions from 
inhentance taxes, and is treated in Taxation § 
1163 a 

“Widow” has been compared with, oi distinguished 
from, “wife” see Husband and Wife § 3, and “wid¬ 
ower ”85 

Statutes providing for a right of action in case 
of death may designate the widow to be the ben¬ 
eficiary, and the meaning of the teim as used in this 
connection is treated in Death § 34. 


The word “widow” is commonly employed in this 
woik in relation to the light to take or inherit 
propel ty upon the death of the husband, and the 
term is treated m this connection in Descent and 
Distribution §§ 48-60, and in Wills § 691. 

Under many of the workmen's compensation acts, 
upon the death of an employee, his widow may be 
entitled to obtain compensation or benefits, and the 
meaning which has been attributed to the word “wid¬ 
ow,” as used in this connection, is treated in the 
C.J S. title Workmen's Compensation § 140, also 
71 C J p 536 note 36-p 541 note 21 

The woid “widow” is also treated in various 
other titles throughout this woik and for specific 
lefeienees see the various title indexes and consult 
the Descnptive-Woid Index References may also 
be found under the heading “surviving spouse.” 

As a verb The word “widow” is defined as mean¬ 
ing to make a widow; to deprive of somethmg de¬ 
sirable or that suggests a husband's companionship 
or support 86 

WIDOWER. The word “widower” is a correlative 
of the word “widow,”87 and in common, colloquial, 
and accepted use refeis to a man whose wife is 
dead, 8 8 and is defined generally as meanmg a man 
who has lost his wife by death®^ and has not le¬ 


vs NY—In re Emhincos’ Estate, 52 
NTS 2d 425, 427, 428, 184 Misc 
453 

79. Ill —People ex rel Mosco v 
Service Recognition Bd , 86 NE2d 
357, 361, 403 Ill 442 

Ohio —In re Waters’ Estate, Prob , 
101 NE2d 815, 816 

Pa—Appeal of Kerns, 14 A 435, 438, 
120 Pa 523. 

In common paorlanoe, the term 

“widow’* means an unmarried woman 

Pa —In re Conway’s Estate, 5 Pa 
Dist 332, 334 

80. Ohio —In re Waters’ Estate, 
Prob. 101 NE2d 815, 817. 

81. US—Trathen v U. S, CAPa, 
198 F 2d 767, 759 

Ark—Davis v Neal, 140 S W. 278, 
279, 100 Ark 399, LRA1916A 999 

Cal—In re McArthur’s Estate, 292 P 
469, 471, 210 Cal 439, 72 ALR 
1318 

Ga—Georgia Railroad & Banking Co 
V Garr, 57 Ga 277, 279, 24 Am R 
492 

Kan —Duckett v Kansas Soldiers' 
Compensation Board, 66 P 2d 410, 
412, 145 Kan 520 

Mich—'In re Rhead’s Estate, 284 N 
W. 706, 288 Mich 220. 


Mont—Mathews v Marsden, 230 P 
775, 778, 71 Mont 502 

82 US—Trathen v U S, CAPa, 
198 P2d 757, 759 

Ark—Davis v Neal. 140 SW 278, 
279, 100 Ark 399, LRA1916A 999 

Cal—In re McArthur’s Estate, 292 P 
469, 471, 210 Cal 439, 72 A L R 
1318 

Kan —Duckett v Kansas Soldiers’ 
Compensation Board, 66 P 2d 410, 
412, 145 Kan 520 

Mich—In re Rhead’s Estate, 284 N 
W 706, 288 Mich 220 

Mont—Mathews v Marsden, 230 P 
775, 777, 71 Mont 602 

i 

83 Fla —Corpus Juris ^.uoted in 
Holland v State ex rel Carroll, 200 
So 695, 146 Fla 308 

68 C J p 263 note 48 

94u Cal —In re McArthur’s Estate. 
292 P 469, 471, 210 Cal 439, 72 
ALR 1318 

Fla —Corpus Juris quoted la Holland 
V State ex rel Carroll, 200 So 695, 
146 Fla 308 

Kan —Duckett v Kansas Soldiers’ 
Compensation Board, 66 P 2d 410, 
412, 145 Kan 520 

Mich—In re Rhead's Estate, 284 N 
W 706, 288 Mich 220. 
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Mont—-Mathews v Marsden, 230 P 
775, 777, 71 Mont 502 
NY—In re Ray's Estate, 35 NYS 
481, 484, 13 Misc 480 
Ohio —In re Waters’ Estate, Prob, 
101 NE 2d 816, 817. 

68 CJ p 263 note 48 

85- U S —^Western Union Tel Co v 
McGill, Kan, 57 P 699, 703, 6 CC 
A 521, 21 LRA 818 
68 C J P 263 note 51. 

86, S C —^Lytle v Southern Ry — 
Carolina Division, 171 S E 42, 44, 
171 SC 221, 90 ALR 915 

87. NY—Wait v. Wait, 4 Barb 192, 
205 

88 Me—Canal Nat Bank of Port¬ 
land V Bailey, 51 A 2d 482, 483, 
142 Me 314 

Phrases employing the word 
“widower” and of which more recent 
adjudications have not been found 
see 68 C J p 264 notes 74, 75 

89- Me —Corpus Juris cited in Canal 
Nat Bank of Portland v Bailey, 51 
A 2d 482, 483, 142 Me 314 
N Y—Wait V. Wait. N Y, 4 Barb 192, 
205 

Tex—Corpus Juris cited in Calvert 
V Fisher, Civ App., 259 S W 2d 944. 
946. 
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married,a man whose wife is dead 

As commonly used, 'Vidower^' is not desciiptive 
of a man who was previously a widower but has re¬ 
man led,® 2 aiid it has been said that it would only 
be used m a figurative sense with such a mean¬ 
ing,^ 2 since a man ceases to be a widower when he 
maiiies again However, it has also been said that 
a man, although manied to another woman, is still 
the widower of his former wife 

In a bioad sense the term may include a maincd 
man who has lost his wife either by death or judicial 
decree 

‘‘Widowei” has been compared with '^husband” 
see Husband and Wife § 2 

WIDOWHOOD. The state or condition of being a 
widow, or, sometimes, a widower An estate is some¬ 
times settled on a woman “during widowhood,” 
which is expressed in Latin, durante viduitate 

WIDTH. The quality of being wide, extent from 
side to side; breadth, wideness,the idea of 
breadth throughout the entiie length,^9 a certain 
measuie between the sides measuiing in a diiection 
at right angles to that of length ^ 


WIENER. A frankfurter; a sausage prepared from 
the flesh of cattle, sheep, swine, or goats,2 a small 
sausage of unknown content, commonly called a 

^^hot dog ”2 

WIPE. The word “wife^’ is defined in Husband and 
Wife § 3. The word is employed m various phiases 
which are set out in the note ^ 

WIFEHOOD. The state of being a wife ^ 

WILOO. A term employed m aviation ciz’cles 
meaning message received, undeistood and will com- 
ply 6 

WILD. The word “wild” is defined generally as 
meaning impatient of, or not subjected to, restraint 
or regulation ^ 

WILDCAT. Not sound or safe 2 

WILE. As a noun, a tuck or stratagem practiced 
for msnarmg oi deception, a sly, insidious arti¬ 
fice ® “Wile” has been held to be synonymous with 
“trick” see 89 C J S p 521 note 31 

As a verb, to cheat cunningly, mislead or lead 
with guile, hoodwink; entice, lure.^^ 


90. Mo—Abrams v Unknown Heirs 
of Rice, 295 SW 83, 85, 317 Mo 
216 

—CkDipus Juris cited la Canal Nat 
Bank of Portland v Bailey, 51 A 
2d 482, 483, 142 Me 314 

Tex—Corpus Juris cited m Calvert 
V Fisher, Civ App , 259 S W 2d 944, 
946 

91. Ill—People V Snyder, 187 NE 
158, 160, 363 Ill 184, 88 ALR 1012 

Me—Canal Nat Bank of Portland v 
Bailey, 51 A 2d 482, 483, 142 Me 
314 

92. Me—Canal Nat Bank of Port¬ 
land V. Bailey, 61 A 2d 482, 483, 
142 Me 314 

93. Me—Canal Nat Bank of Port¬ 
land V Bailey, 61 A 2d 482, 483, 
142 Me 314 

94. Me—Canal Nat Bank of Port¬ 
land V Bailey, 61 A 2d 482, 483, 142 
Me 314 

95. Cal —^In re McArthur^s Estate. 
292 P 469, 471, 210 Cal 439, 72 
ALiR 1318 

Kan —^Duckett v Kansas Soldiers’ 
Compensation Board, 66 P 2d 410, 
412, 146 Kan 620 

Mich—In re Rhead’s Estate, 284 N 
W 706, 707, 288 Mich 220 

Mont—^Mathews v Marsden, 230 P 
775, 778, 71 Mont 502 

NY—In re Ray's Estate, 36 NTS 
481, 484, 13 Misc 480 

Ohio —In re Water’s Estate, Prob , 
101 NE2d 815, 818. 


96 Ohio—Kunkle v Reeser, 6 Ohio 
S & CP 422, 425 
68 C J p 264 note 71 

97. Black LD 

Phrases employing- the word 

“widowhood” and of which more re¬ 
cent adjudications have not been 
found see 68 CJ p 264 notes 76-79 

98 Mont —State v Board of Com'rs 
of Big- Horn County, 273 P 290, 293, 
83 Mont 540 

Phrases employing the word 

“width” and of which more recent 

adjudications have not been found see 
68 C J p 264 notes 84—86 

99 Mont—State v Board of Com’rs 
of Big Horn County, supra 

1. Mich—Phelps v Brevoort, 174 N 
W 281, 284, 207 Mich 429 

2. Ark—Meyer v State, 236 S W 2d 
996, 999, 218 Aik 440 

3. N C —State v Shoaf, 102 S E 705, 

179 NC 744, 9 ALR 426 

4. Phrases 

(1) “Wife’s eauity” see Husband 
and Wife § 29 

(2) “Wife whipping” see Husband 
and Wife § 13 

5. Tex—McCracken v Taylor, Civ 
App, 146 SW 693, 695 

6. US —Corkran v U S , DC W Va, 
79 F Supp 222, 223 

7. Mo —Crawford v Kansas City 
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stock Yards Co , 73 S W 2d 308, 312, 
228 Mo App 673 
Phrases 

(1) “Wild animals” see Animals § 

2 Injuries by wild animals to per¬ 
sons or animals see Animals §§ 142- 
144 Birds and beasts of a wild na¬ 
ture as game see Game § 1 

(2) “Wild cat” IS a device attached 
to a winch and operates on the prin¬ 
ciple of a fziction clutch 

Cal —Lejeune v General Petroleum 
Corporation, 18 P 2d 429, 431, 129 
Cal App 404 

(3) “Wild land” defined see Prop¬ 
erty & 7 d (2) (e) 

(4) ‘Wild train” see Railroads § 1 

q (2) 

(5) Other phrases employing the 
word “wild” and of which more re¬ 
cent adjudications have not been 
found see 68 CJ p 265 notes 5-11 

8. Webster New Int D 
Phrases 

(1) “Wildcat strike” see 83 CJS 
p 545 note 5 

(2) “Wildcat train” see Railroads 
§ 1 r (2) 

(3) Other phrases employing the 
term “wildcat” and of which more 
recent adjudications have not been 
found see 68 CJ p 265 notes 13-15. 

9. Webster New Into. 

10 Iowa—State v Hamann, 80 N. 
W. 1064, 1065, 109 Iowa 646. 
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"WILL. 

-^As a Noun. A faculty of the mind,^^ the 

faculty of conscious, and especially deliberate, ac¬ 
tion, 12 the governing power of the inind,^^ mani¬ 
festing itself m choice, determination, discretion, 
pleasure, direction, disposition, or inclination 

The word may be used as indicating command, 
consent,^® desue or wish^"^ or intent,and of itself 
the term connotes purpose, intent, deliberation, voli¬ 
tion, freedom from unreasonable icstramt, volun¬ 
tariness, desne, the powei to choose, and discre¬ 
tion 

^‘Will’^ has been held to be equivalent to, or 
synonymous with, “desire,” and the terms have also 
been distinguished, see 26 C J S p 1242 notes 2, 5 

-^As a verb. While the woid “will” may be used 

as a prmeipal verb, meaning to dispose of ,20 its more 
frequent use is as an auxiliary veib,2i indicating a 
time m the future, 22 and executory lather than 
executed in its meaning 23 It is a word of cei- 
tainty,24 and commonly it has the mandatory sense 
of “shall” or “must, ”25 but it is not always used im¬ 
peratively, 2 6 and may be used in a diieetory sense 27 

“Will” has been held to be equivalent to, or 
synonymous with, “may” see 57 C J S p 459 note 

11. Ala—^McRee's Adm'rs v Means, 

34 Ala 349, 352 

12- Ohio—State r Schwab, 143 NE 
29, 31, 109 Ohio St 532 
13 Wis—Low'e V State, 96 NW 
417. 424, 118 Wis 641 

14. Ala —McRee’s Adm’rs v Means, 

34 Ala 349, 352 

15. Mont—Barney v Hays, 29 P 
282. 284, 11 Mont 571, 28 Am S R 
495 

68 C J p 265 note 22 
13 Conn —State v Gaul, 50 Conn 
578, 579 

17. Ohio—State v Schwab, 143 NE 
29, 31, 109 Ohio St 532 
68 C J p 265 note 24 

IS. Mont—Barney v Hays, 29 P 
282, 284, 11 Mont 571, 2S Am S R 
495 

10. Ark—Scott V Dodson Ark, 214 
SW2d 357, 362, 214 Ark 1 

20 Ind—Mills V Franklin, 28 HE 
60, 61, 128 Ind 444 

21. Tex —McElroy v Luster, Civ 
App, 254 SW2d 893, 896—Airline 
Motor Coaches v Guidry, Civ App , 

241 S W2d 203, 209 
Phrases employing: the woid 
■‘'will" and of which more recent ad- 
3uda<cations have not been found see 
68 CJ p 265 notes 35-39 

S2 IST J —Chapman v. Holmes, 10 N 

JLaw 20, 26« 


30, “must” see 64 C J S p 1080 note 41, and “shall” 
see 80 C J.S p 135 note 70, and it has been compared 
with, or distinguished fiom, “may” see 57 C J S p 
459 note 33, and “shall” see 80 C J S p 135 note 71 

Would. The word “would” is defined as “ex¬ 
pressing what might be expected, ”28 and means 
“neeessaiily will,”29 indicating an element of cer¬ 
tainty fai gieater than that expressed by “could ”30 

“Would” has been held to be synonymous with, 
or equivalent to, “could” see 12 C J S p 892 note 82, 
“did” see 26 CJS p 1302 note 92, and “should” 
see 80 C J S p 140 note 76. 

“Would” has been compared with or distinguished 
from “did” see 26 C.J S. p 1302 note 93, and “should” 
see 80 C J S p 1302 note 78, 

WILLFUL; WILLFULLY. The words “willful” 
and “willfully” are of familiar use m every branch 
of the law,31 being commonly employed in averring 
or describing an act,32 or in denoting the quality of 
an act, 3 2 or in describing the intent with which an 
act is done,24 and when so used the terms imply 
the ability to do the act descnbed.35 

“Willful” and “willfully’^ have various mean¬ 
ings,2 5 are susceptible of different shades ef meaning 

U S —-U S V Grossman, t) C N Y, 
55 F2d 408, 411 

29. Ga—U S Casualty Co v Kelly, 
50 SE2d 238, 240, 78 GaApp 112 
Plu:ases employing- the word 

“■would” and of which more recent 
adjudications have not been found see 
68 C J p 266 notes 46-50 

30. Ga—U S Casualty Co v. Kelly, 
supra 

31. Ohio—In re Adoption of Shaw, 
108 ]SrE2d 236, 239, 91 Ohio App 
347 

68 C J p 266 note 54 

32. Neb—Minkler v State. 15 NW 
330, 331, 14 Neb 181 

33. Cal —Swall v Anderson, App, 
140 P 2d 196. 199 

68 C J p 285 note 47 

34. Cal—Swall V Anderson, supra 
68 C J p 285 note 48 

35 NC—^Lamm V Lamm, 49 S E 2d 
403, 404, 229 NC 248 
68 C J. p 272 note 56, p 290 note 22 

36. US—Spies V U S, NY, 63 S 
Ct 364, 367. 317 US. 4V2. 87 LEd. 
418 

Trenton Chemical Co v U S, C. 
A Mich, 201 F 2d 776, 779—Kempe 
V U S, CCAIowa, 151 F 2d 680, 
688—^Zimberg v U S , C C.A.Mass , 
142 F2d 132. 187. 

In re Haynes, DC Kan, 88 F. 
Supp 379, 381—Bowles v. Ward, D. 
C Pa, 65 F.Supp. 880, 890. 


In. third person. 

Tho word “will” in the third person, 
like "shall’ ’in the first person, ordi¬ 
narily denotes simple futurity 
Minn—Muirhead v Johnson, 46 NW 
2d 502, 506, 232 Minn 408 

23 Mass—^Weed v Boston, etc, Ice 
Co , 12 Allen 377, 379 

24 Minn —Carson v Turrish, 168 N 
W 349, 352, 140 Minn 445, LRA 
1918F 154 

Mo—^Hubbard v Turner Department 
Store Co, 278 SW 1060, 1061, 220 
Mo App 95 

Tex —McElroy v Luster, Civ App , 
254 SW2d 893, 896—Airline Motor 
Coaches v Guidry, Civ App, 241 S 
W2d 203, 209 

25 Tex—McElroy v Luster, Civ 
App, 264 SW2d 893, 896—Airline 
Motor Coaches v Guidry, Civ App , 
241 S W2d 203. 209 

'‘Will” misused for “shall” 

I Okl—^Russell V Harrison, 124 P 762, 
763, 33 Okl 225 

26 Mo —^Hall v Martindale, App, 
166 S W2d 594, 608 

27. US —Kronberg v Hale, C A 
Cal, 180 F2d 128, 131 

28. Mo—Taylor v Metropolitan St 
Ry Co, 165 SW 327, 331, 256 Mo 
191 

mdloatmg liLteutlou 

The word “would” does not refer 
to what the person did, but what he 
intended to do 
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01 degrees of intensity,37 and are used in different 
senses in diffeient connections,3 8 and generally 
their signification will depend on the context in 
which they appear,39 the nature of the subject to 
winch they refer,^® and the evident puipose of the 
wiiter 

The words are not necessaiily technical,42 and m 
civil jurisprudence they are not considered to be 
words of art,43 and, although it has been said that 
they have a well-defined signification in law,44 they 
are elastic words,45 and have acquired no peculiar 
meaning in law which is universally accepted 46 In 
certain branches of the law they do have a techni- 
cal47 or special48 meaning, and theie is a difference 


in meaning in common usage and as used in the field 
of criminal law,43 and when used in penal statutes 
and in statutes dealing with crime they have a 
restricted meanmg which is accepted, well-under¬ 
stood, and well-defined,^® but even m the field of 
crimmal law the meaning of the terms is rather 
flexible 51 When used in penal statutes and m stat¬ 
utes dealing with crime the words are strong and 
forceful,5 2 and of substantial meaning,® 3 and are to 
be given force®4 and effect.®® 

Willful” and ^Villftilly” are often®® and various¬ 
ly® 7 defined, in both the civil and the criminal 
law,®3 and may be defined with a reasonable degree 
of satisfaction,®® although they are not easy of ex- 


Cal—Swall V Anderson, App , 140 j 
P 2d 196. 199 

Colo—Johnson v Denver Tranmivay 
Corp, 171 P2d 410, 413, 115 Colo 
214 

Iowa—Blakeley v Shortel’s Estate, 
20 KW2d 28, 31, 236 Iowa 787 
Neb —^Union Transfer Co v Bee Line 
Motor Freights, 34 NW2d 363, 365, 
150 Neb 280 

Tex—Paddock v Siemoneit, 218 S TV 
2d 428, 434, 147 Tex 671 
68 C J p 285 note 43 
Phrases employing the words 
‘VillfuT* or "willfully’' and of which 
more recent adjudications have not 
been found see 68 C J p 279 note 80-p 
285 note 39, p 295 note 36-p 300 note 
24 

When qnalifyiagr a verb, "willfully” 
has same signification as “willful ” 
Puerto Rico —^People v Vilar, 17 
Puerto Rico 1016, 1020 

37. Neb—Hiatt v Tomlinson, 158 N 
W 383, 386, 100 Neb 51 

68 C J p 285 note 44 

38. Tex—City of Baird v West 
Texas Utilities Co, Civ App, 145 
S W2d 965, 968 

39. US—Spies V U S, NT, 63 S 
Ct 364, 367, 317 US 492, 87 L Ed 
418 

Trenton Chemical Co v U S, C 
A Mich, 201 F2(i 776, 779—Kempe 
V. U S, CCA Iowa, 151 P 2d 680, 
688—^Zimberg v U S, CCAMass, 
142 F 2d 132, 137 

Bowles V Ward, D C Pa, 65 P 
Supp 880, 890 

Colo—Johnson v Denver Tramway 
Corp, 171 P2d 410, 413, 116 Colo 
214 

Iowa—^Blakeley v Shortal’s Estate, 
20 NTV2d 28, 31, 236 Iowa 787 
Tex—^Paddock v Siemoneit, 218 S 
W2d 428, 434, 147 Tex 671 
Wash—State v James, 221 P 2d 482, 
494, 495 496, 36 Wash 2d 882 
63 OJ p 266 note 62, p 285 note 51 
DUTereiLt meaning’s In different con¬ 
texts 

US—U S V Beld, DCMd, 110 F 
Supp. 253, 257* 


Meazung' mdicated by context 

The words should be given that 
meaning only which the context indi¬ 
cates was intended 
Cal —Swall V Anderson, App , 140 P 
2d 196, 199 

Different meanings in same statute 
Although the presumption is that 
a word is used throughout the same 
statute in the same sense, the mean¬ 
ing of the word “willful” in different 
sections of the same statute must be 
considered in the different contexts 
in which the word is found, and it 
has been recognized that differences 
m the nature of the penalties impos¬ 
ed may properly lead to differences 
in the construction of the word, even 
when used in different sections of the 
same statute 

Tex—^Paddock v Siemoneit, 218 S 
W2d 428, 435, 147 Tex 571 

40. Colo—Johnson v Denver Tram¬ 
way Corp, 171 P 2d 410, 413, 115 
Colo 214 

Iowa—Blakeley v Shortal’s Estate, 
20 NW2d 28, 31, 236 Iowa 787 
Neb —^Union Transfer Co v Bee Line 
Motor Freights, 34 NW2d 363, 
365, 150 Neb 280 
68 C J p 266 note 62 

41. N T —In re Mallon’s Estate, 97 
NTS 23, 26, 110 App Div 61 

68 C J p 285 note 62 

42. Cal —Towle v Matheus, 62 P 
1064, 1066, 130 Cal 674 

43. Tex —Greer v Franklin Life Ins 
Co, 221 SW2d 867, 869, 148 Tex 
166 

44- Idaho —Mills v Glennon, 6 P 
116, 118, 2 Idaho (Hash) 105. 

45. Fla—County Canvassing Board 
of Primary Elections of Hillsbor¬ 
ough County V. Lester, 118 So 201, 
202, 96 Fla 484 

46. Cal —Towle v Matheus, 67 P 
1064, 1066, 130 Cal 574 

47- U S —^Baltimore & O R Co v 
Felgenhauer, CCA Mo, 168 F 2d 
12, 19 

68 C J p 266 note 57, p 272 note 48 
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48 Ark—^New Union Coal Co v 
Walker, 31 S W 2d 753, 755, 182 
Ark 460 

68 C J p 266 note 58 

49- Tex —Greer v Franklin Life Ins 
Co. 221 SW2d 857, 859, 148 Tex 
166 

SO. US—U S v Wilson, DCNM, 
116 FSupp 911, 912, 913 
Tex—Corpus Juris q.uoted m City of 
Baird v West Texas Utilities Co, 
Civ App, 146 SW2d 965, 968 
68 C J p 290 notes 13-15 

51 Tex —Greer v Franklin Life Ins 
Co, 221 SW2d 857, 859, 148 Tex 
166 

52 US —Thompson v Hays, CCA 
Mo, 11 F2d 244, 248 

68 C J p 290 note 16 

53- NT—People v Potter. 112 N T 
S 298, 300 

54. US —Thompson v Hays, CCA 
Mo, 11 P2d 244, 248 

Vt —State V Burlington Drug Co , 
78 A 882, 886, 84 Vt 243 

55. U S —Thompson v Hays, CCA 
Mo , 11 F2d 244, 248 

56. Okl—State v McMains, 241 P 2d 
976, 983, 95 Okl Cr 176 

Tex—Jones v Traders & General Ins 
Co, Civ App. 144 SW2d 689, 693— 
Moore v Moore, Civ App , 142 S W. 
2d 270. 272 
68 C J p 266 note 69 

57. Va —Lynch v Commonwealth, 
109 SE 427, 428, 131 Va 762 

68 C J p 285 note 50 

58- Tex—Jones v Traders & Gener¬ 
al Ins Co. Civ App, 144 S W 2d 
689, 693 

Oases relating to criminal penalties 
“Innumerable definitions of the 
word ‘willfully’ may be found in the 
cases relating to criminal penalties ” 
US—U S V Beatty, D C Iowa, 88 
F Supp 646, 649 

59. Del —^Lobdell Car Wheel Co v 
Subielski, 125 A 462, 464, 32 Del 
462. 
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aet^o or precise®^ defimtion. 

The words ‘Villful” and as ordinarily 

employed, mean nothing more than that the person, 
of whose action or default the expressions are used, 
knows what he is doing, intends what he is doing, 
and is a free agent,6^ that is, that what has been 
done arises from the spontaneous action of his 
will.®3 Thus the terms imply a conscious act of the 
mind®^ and denote an attitude of the mind and 


will,®5 hut they import something more than a meie 
exercise of the will,®® and include the idea of 
consciousness®'^ or knowledge,®® that is, knowledge 
of all the circumstances;®9 and, when used in con¬ 
nection with an act forbidden by law, the terms caiiy 
the idea that, with knowledge, the will consented to, 
designed, and directed the actJ^ Thus the teims 
signify an act done knowingly,perraissively,72 

voluntarily,^^ dclibeiately,'^^ persistently,*^ 5 pei- 

veisely,*^® obstinately,'^'^ or even an act perfoimed 


60- Iowa—State v Willing, 105 N 
W 355, 356, 129 Iowa 72 

68 C J p 266 note 61 

61- XJ S —U S V Three Railroad 
Cars, DCNT, 28 F Cas No 16,513, 
1 Abb 196, 201 

68 C J p 285 note 42 

62. US —Cole V Loew’s Inc, D C 
Cal, 8 FRD 508, 515 

Cal—Ex parte Trombley, 193 P 2d 
734. 739, 31 Cal 2d 801 
Wilson V Security-First Nat 
Bank of Los Angeles, 190 P 2d 975, 
977, 84 Cal App 2d 427—^Davis v 
Morns, 99 P 2d 345, 348, 37 Cal 
App 2d 269 

Ohio—In re Adoption of Shaw, 108 
NE2d 236, 239, 91 Ohio App 347 
68 CJ p 267 note 73, p 269 note 6 

63. Cal—Murnll v State Bd of Ac¬ 
countancy of Dept of Professional 
and Vocational Standards, 218 P 2d 
569, 572, 97 Cal App 2d 709 

68 C J p 267 note 73 

64. US —Chicago-Coulterville Coal 
Co V Fidelity & Casualty Co of 
New York, CCMo, 130 F 957, 962 

68 C J p 268 note 85 

65. U S —U S V Philadelphia & R 
R Co, DC Pa, 223 F 207, 210 

66 Va—^King v Empire Collieries 
Co, 139 SE 478, 479, 148 Va 685 

67 Cal —^People v Okomoto, 147 P 
598, 599, 26 CaLApp 668 

68 C J p 287 note 86 

68. U S —In re Schnabel, D C Minn, 
61 FSupp 386, 394 

Mo — Plant V Thompson, 221 SW2d 
834, 839, 359 Mo 391 
Tenn—Erby v State, 184 S W 2d 14, 
16, 181 Tenn 647 

Tex—Paddock v Siemoneit, 218 S W 
2d 428, 434, 147 Tex 571 
WVa—Young v State Compensation 
Com'r, 14 S E 2d 774, 776, 123 W 
Va 299 

68 C J p 287 note 86 
Knowledge as well as purpose and in- 
tent 

Ind —Vandalia R Co v Clem, 96 N 
B 789, 790, 49 Ind App 94 
69. Cal —^People v Okomoto, 147 P 
698, 599, 26 Cal App 568 
68 C J p 287 note 86 

79. Neb—Hallowell v Borchers, 34 
NW2d 404, 411, 150 Neb 322 
Tex —Woodhouse v State, 3 S W j 
323, 324, 67 Tex 416 


Franklin Life Ins Co v Greer, 
Civ App, 219 SW2d 137, 142 
Wash—State v Bixby, 177 P 2d 689, 
698, 27 Wash 2d 144 

71. US—U S V Illinois Cent R 
Co, La, 58 set 533. 535, 303 US 
239, 82 LEd 773—U S v Murdock, 
Ill. 54 set 223. 225, 290 US 389. 
78 LEd 381 

U S V Wilson, DCNM, 116 F 
Supp 911, 912—U S V Martell, D 
CPa, 104 FSupp 140, 143—U S 
V Saglietto, DCVa, 41 FSupp 
21. 28—U S V Clatterbuck, DC 
Md. 26 FSupp 297, 299 
Ala—Padgett v State, 56 So 2d 116, 
117, 36 Ala App 355 
Del—Lobdell Car Wheel Co v Su- 
bielski, 125 A 462, 464, 32 Del 462 
Neb—Hallowell v Borchers, 34 N 
W2d 404, 411, 150 Neb 322—Union 
Transfer Co v Bee Line Motor 
Freight, 34 NW2d 363, 365, 150 
Neb 280 

Tex—Paddock v Siemoneit, 218 S W 
2d 428, 434, 147 Tex 571 

Franklin Life Ins Co v Greer, 
Civ App, 219 SW2d 137, 142 
Wash—State v James, 221 P 2d 482, 
496, 36 Wash 2d 882 —State v Bix¬ 
by, 177 P,2d 689, 698, 27 Wash 2d 
144 

68 C J p 269 note 1, p 286 note 69 
Similarly expressed 
An act done of one's own will, 
knowingly, and not by mere accident 
or inadvertence 

N Y —^People ex rel Kwiatkowski v 
Trenkle, 9 N T S 2d 661, 668, 169 
Misc 687 

72. Neb—Union Transfer Co v Bee 
Line Motor Freight, 34 N W 2d 363, 
365, 150 Neb 280 

73. US—U S V Illinois Cent R 
Co. La, 58 set 533, 635, 303 US 
239, 82 LEd 773—U S v Murdock, 
Ill, 64 set 223, 225, 290 US 389, 
78 LEd 381 

Trenton Chemical Co v U S, C 
A Mich, 201 F2d 776, 779—^Inland 
Fi eight Lines v U S, C A Utah, 
191 F 2d 313, 316—Nabob Oil Co v 
U S, CAOkl, 190 F2d 478, 480 
U S V Wilson, DCNM, 116 F 
Supp 911, 912—U S V Schneider- 
man, DC Cal, 106 FSupp 906, 935 
—U S V Martell, D C Pa . 104 F 
Supp 140, 143—U S V Schneider- 
man, D C Cal, 102 F Supp 87, 93 
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Ariz—Shumway v Farley, 203 P 2d 
507, 511, 68 Anz 159 
Neb —Union Transfer Co v Bee Line 
Motor Freight, 34 NW2d 363, 365, 
150 Neb 280 

NJ—Wegiel V Hogan. 100 A 2d 349, 
351, 28 NJ Super 144—State v 

Winne, 91 A 2d 65, 84, 21 N J Su¬ 
per 180 

Tex—Paddock v Siemoneit, 218 SW 
2d 428. 434, 147 Tex 571 
68 C J p 286 note 63 
Voluntary act becoming willful 
Every voluntary act of a human 
being is intentional; but, generally 
speaking, a voluntary act becomes 
willful in law only when it involves 
some degree of conscious wrong or 
evil purpose upon the part of the 
actor, or at least an inexcusable care¬ 
lessness on hxs part, whether the act 
be right or wrong 

Okl—Shields v State, 89 P 2d 756, 
760, 184 Okl 618 
68 CJ p 274 note 85 [b] (2) 

74. U S —Beatty v U S , C A low a, 
191 F 2d 317, 318—Inland Fieight 
Lines V U S, C A Utah, 191 F 2d 
313, 316—^Nabob Oil Co v U S, 
CAOkl, 190 F2d 478, 480—U S 
v Capitol Meats, CCANY, 166 
F 2d 537, 538 

Scheide v Porstmann, D C Md , 
66 F Supp 483, 488 

Neb —Claim of Schroeder, 43 N W 2d 
572, 675, 153 Neb 73—Clark v Vil¬ 
lage of Hemmgford, 26 NW2d 15, 
21, 147 Neb 1044—^Moise v Fruit 
Dispatch Co. 283 NW 495, 497, 135 
Neb 648 

68 C J p 292 note 64 

75- Wash—State v James, 221 P 2d 
482, 494, 495, 496, 36 Wash 2d 882, 

76 . U S —U S. V Murdock. Ill , 64 S 
Ct 223, 225, 290 US 389, 78 LEd, 
381 

U S V Martell, DC Pa, 104 F 
Supp 140, 143—^U S V Beatty, D 
C Iowa, 88 FSupp 646, 650 
Wash—State v James, 2iri P 2d 482, 
494, 495, 496, 36 Wash 2d 882 

77. US—U S V Murdock, Ill, 64 
set 223, 225, 290 US 389, 78 L Ed 
381 

U S V Martell, DC Pa., 104 F 
Supp 140, 143—^U S V Beatty, D. 
C Iowa, 88 FSupp 646, 650—^In re 
Haynes, DClCan, 88 FSupp 379» 
381. 
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stubbornly ^ The terms also signify an act done 
by design, with set purpose 

The terms are also employed to denote an in¬ 
tentional act,SO an act done intentionally Si or pur¬ 


posely,® 2 as distinguished from an accidental act, S3 
an act done by accident,®4 or accidentally,®^ or care¬ 
lessly, thoughtlessly, heedlessly, or inadvertently,®® 
or otherwise beyond the control of the person to be 


Wash—State v James, 221 P 2d 482, 
494, 495, 496, 36 Wash 2d 882 

78- US—U S V Murdock, Ill, 64 
S Ct 223. 225, 290 U S 389, 78 L Ed 
381 

U S V Martell, D C Pa, 104 P 
Supp 140, 143—S V Beatty, D C 
Iowa, 88 P Supp 646, 650—In re 
Haynes, DC Kan, 88 P Supp 379, 
381 

Me—Carroll v Marcoux, 56 A 848, 
849, 98 Me 259 

Wash—State v James, 221 P 2d 482, 
494, 495, 496, 36 Wash 2d 882 

79- U S —XT S V Beatty, D C Iowa, 
88 P Supp 646, 650 

SO US —^Nabob Oil Go v U S , C 
AOkl, 190 F2d 478, 480 

U S V Martell, D C Pa , 104 P 
Supp 140, 143 

Cole V Loew’s Inc , D C Cal, 8 P 
RD 508, 615 

< 3 olo—Johnson v Denver Tramway 
Corp, 171 P2d 410, 414, 115 Colo 
214 

Conn —Soucy v Wysocki, 96 A 2d 225, 
228, 139 Conn 622 

Ind—Southern Ry Co v McNeeley, 
88 NE 710, 713, 44 Ind App 126 

Iowa—Blakeley v, Shortal's Estate, 
20 NW2d 28, 31, 236 Iowa 787 

81« U S —U S V. Illinois Cent R 
Co, La, 68 set 533, 535, 303 US 
239, 82 LEd 773—U S v Murdock, 
Ill, 64 set 223, 225, 290 US 389, 
78 LEd 381 

Trenton Chemical Co v U S , 
C A Mich, 201 F2d 776, 779—U S 
V Wilson, DCKM, 116 F Supp 
911, 912, 913—U S V Saglietto, D 
eVa, 41 FSupp 21, 28—^U S v 
Clatterbuck, DCMd, 26 P Supp 
297, 299 

Ala—Padgett v State, Ala App, 66 
So 2d 116, 117, 36 Ala App 356 

Del—Lobdell Car Wheel Co v Su- 
bielski, 125 A. 462, 464, 32 Del 462 

Neb—Hallowell v Borchers, 34 NW 
2d 404, 411, 150 Neb 322 

NJ—Wegiel V Hogan, 100 A 2d 349. 
351, 28 N J Super 144—State v 
Winne, 91 A 2d 66, 84, 21 N J Super 
180 

Tex—^Paddock v Siemoneit, 218 S 
W2d 428, 434. 147 Tex 671 

Franklin Life Ins Co v Greer, 
Civ App, 219 SW2d 137, 142— Cor¬ 
pus Juris atioted in City of Baird v 
West Texas Utilities Co , Civ App , 
145 S W2d 966, 968 

Wash—State v Evans, 201 P 2d 513, 
514, 32 Wash 2d 278—State v Bix- 
by, 177 P2d 689, 698, 27 W'ash 2d 
144. 

68 CJ p 272 note 54, p 273 note 76, 
p 291 note 42. 


Intentional action or inaction 

Cal—Anderson v Newkirch, 225 P 
2d 247, 249, 101 Cal App 2d 171 

Intentional and voluntary commis¬ 
sion of wrongful act 
U S —U S V Ewald Iron Co, DC 
Ky . 67 F Supp 67. 75 

Act done mtentionally and tortiously 
Ind—Chicago. St L & P R Co v 
Nash. 27 NE 664, 565, 1 Ind App 
298 

Thing done or omitted 

The words “willful” and “willfully” 
denote merely that the thing done or 
omitted was done or omitted inten¬ 
tionally 

U S —Cole V Loew's Inc, D C Cal, 8 
PRD 608, 515 

Cal—^Wilson v Security-First Nat 
Bank of Los Angeles, 190 P 2d 975, 
977, 84 Cal App 2d 427—Davis v 
Morris, 99 P 2d 345, 348, 37 Cal 
App 2d 269 
68 C J p 268 note 92 

Act intentionally and unnecessarily 
committed 

If an act is intentionally and un¬ 
necessarily committed, there can be 
no doubt it IS willfully committed 
U S —Roberts v U S , C C A Tex , 
126 F 897, 903, 61 C C A 427 
Ala—State v Abram, 10 Ala 928, 
932 I 

82. U S —U S V Schneiderman, D 
CCal, 102 FSupp 87, 93—U S v 
Clatterbuck, D C Md , 26 F Supp 
297, 299 

Ala—Padgett v State, 56 So 2d 116, 
117, 36 Ala App 366 
Del—Lobdell Car Wheel Co v Su- 
bielski, 125 A 462, 464, 32 Del 462 
68 CJ p 273 note 74, p 292 note 64 

g 3 us —-[J s V Illinois Cent R 
Co, La, 58 set 533, 535, 303 US 
239, 82 L Ed 773 

Nicastro v U S, C A Utah, 206 
P 2d 89, 92—Kempe v U S , C C A 
Iowa, 151 P2d 680, 688—Zimberg 
V U S, CCAMass, 142 F 2d 132, 
137 138 

U S V Martell, DC Pa, 104 F 
Supp. 140, 143—^R P C V Foust 
Distilling Co, DC Pa, 103 FSupp 
167, 171—Gutman v Lawton Es¬ 
tates, DC NT, 102 FSupp 724, 
725—Connor v Wheeler, D C Pa , 
77 FSupp 875, 879—^Haber v 

Garthly, DC Pa, 67 FSupp 774. 
776—Bowles v Ward, D C Pa., 65 
F Supp 880, 890—Bowles v Bat¬ 
son, DCSC, 61 FSupp 839, 844 
—Bowles V Krasno Bros Glove & 
Mitten Co , D C Wis , 59 P Supp 581, 
583—U S V Saglietto, DCVa, 41 
F Supp 21, 28—Carson Naval 
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Stores Co V U S , DCGa, 29 F 
Supp 818, 821 

Cal —Murrill v State Bd. of Ac¬ 
countancy of Dept of Professional 
and Vocational Standards, 218 P 2d 
569, 572, 97 Cal App 2d 709 
DC—U S V Barsky, DC, 7 PRD 
38, 40 

Ind—Cooprider v State, 31 N E 2d 
53, 66, 218 Ind 122, 132 ADR 553 
Iowa—State v Hofer, 28 NW2d 475, 
483, 238 Iowa 820 

La—Piazza v Zimmermann, App, 49 
So 2d 491, 494 

Neb—^Union Tiansfer Co v Bee Line 
Motor Freight. 34 NW2d 363, 365. 
150 Neb 280 

NJ—State V Orecchio, 99 A.2d 595, 
598, 27 N J Super 484 
Ohio—In re Adoption of Shaw, 108 
NE2d 236, 239, 91 Ohio App 347 
Tex—Paddock v Siemoneit, 218 S 
W2d 428, 434. 147 Tex 671 
Wash—State v James, 221 P 2d 482, 
494, 495, 496. 36 Wash 2d 882— 
State V Bixby, 177 P 2d 689, 698, 
27 Wash 2d 144 

84. DC—Fields v U S, 164 F 2d 
97. 100, 82 US App DC 354 

68 C J p 289 note 95 

85. US —U S V Murdock. Ill, 54 S 
Ct 223, 225, 290 US 389, 78 LEd 
381 

Trenton Chemical Co v U S , C 
A Mich, 201 P2d 776, 779—Nabob 
Oil Co V U S, CAOkl, 190 P 2d 
478, 479 

U S V Wilson, DCNM, 116 P 
Supp 911, 912 

Colo—Johnson v Denver Tramway 
Corp, 171 P2d 410, 413, 115 Colo 
214 

Wash—State v Evans, 201 P 2d 513, 
614, 32 Wash 2d 278 
68 C J p 289 note 94 

Slstiuguished from act done acciden¬ 
tally or negligently 
A willful act IS an act consciously 
and intentionally, as distinguished 
from accidentally or negligently, 
done, where the negligence is not so 
gross that the intention could be 
implied from the gross disregard of 
duty constituting the negligence 
Fla—^Love v State, 144 So 843, 844, 
107 Fla. 376 

88. Ala—Padgett v State, 66 So 2d 
116, 117, 36 AlaApp 355 
Del—Lobdell Car Wheel Co v. Su- 
bielski, 126 A 462, 464, 32 Del 462 

Distinguished from that whlcli is 
■QioTLghtless 

Ind—Cooprider v State, 31 NE2d 
53, 66, 218 Ind. 122, 132 ALR 653. 
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charged Thus the words “willfuT^ and "will¬ 
fully^’ suggest some power of choice,®s a choice of 
the free will either in doing or not doing the act,®® 
and distinguish an intentional act from an act which 
is involuntary.^*^ The words signify something more 
than mere inadvertence,^^ and mean moie than in- 
voluntaTy®2 or unintentional,^® and more than mis¬ 
take,®^ carelessness,or misundei standing They 
import that the conduct was deliberate, and not 
merely thoughtless and on the spur of the moment, 
and the result of a lack of judgment, and thus, 
when an act is done feloniously,®® maliciously,®® un¬ 
lawfully,^ or wantonly® it is done willfully, but an 
act which merely reflects thoughtlessness, and ex¬ 


hibits only an error of judgment, with no accom¬ 
panying bad or evil puipose, is not willful ® 

Smce a willful act differs essentially fiom a negli¬ 
gent act,'^ the words “willful” and “willfully” aie 
used to signify somethmg more than ordinary^ negli¬ 
gence,® and somethmg moie than the want of oidi- 
nary care.'^ 

The words “willful” and “willfully” imply such 
elements as design, mtent, and purpose,® delibeia- 
tion,® determination,!® and premeditation,!! and 
they are commonly employed to denote an act which 
IS wrongful!® oi prohibited by law,!® and also to 
indicate the intentional and deliberate domg of a 
wrongful act;!4 the doing of a forbidden act pur- 


87. Neb—^Umon Transfer Co v Bee 
Line Motor Freight, 34 NW2d 363, 
365, 150 Neb 280 

88 Pa—Appeal of Board of School 
Directors of Cass Township, 
Schuylkill County, 30 A 2d 628. 630, 
151 Pa Super 643 

89. NY —People, on Inf of Harden, 
V Fruci, 67 N Y S 2d 612, 514, 188 
Misc 384 

90. Pa—Commonwealth v O’Leary, 
79 A 2d 789, 792, 168 Pa.Super 569 
—Commonwealth v Hubbs, 8 A 2d 
618, 621, 137 Pa Super 244 

91. U S —^Inland Freight Lines v U 
S, C A Utah, 191 F 2d 313, 316— 
Nabob Oil Co v U S, C A Okl, 
190 F2d 478, 479 

U S v Clatterbuck, D C Md, 26 
FSupp 297, 299 

DC—Fields V U S, 164 F 2d 97, 
100, 82 US AppDC 354 

U S V Barsky, DC, 7 FRD 38, 
40 

68 C J p 268 note 87 

92. U S —Nicastro v U S , C A 
Utah, 206 F 2d 89, 92 

R F C V Foust Distilling Co, D 
CPa, 103 PSapp 167, 171—Gut¬ 
man V Lawton Estates, D C N Y, 
102 FSupp 724, 726—Connor v 

Wheeler, DC Pa, 77 FSupp 876, 
879—^Haber v Garthly, D C Pa , 67 
FSupp 774, 776 

Cal —Murrill v State Bd of Ac¬ 
countancy of Dept of Profession¬ 
al and Vocational Standards, 218 
P2d 569, 572, 97 Cal App 2d 709 
Colo —Johnson v Denver Tramway 
Corp, 171 P2d 410, 413. 115 Colo 
214 

N J —State V Orecchio, 99 A 2d 696, 
698, 27 NJ Super 484 
Ohio—In re Adoption of Shaw, 108 
NE2d 236, 239, 91 Ohio App 347 
Wash—^State v Bixby, 177 P 2d 689, 
698, 27 Wash 2d 144 

93. US—^Nicastro v. U S., C A 
Utah. 206 F2d 89, 92 
R P C V Foust Distilling Co, 
DC Pa., 103 FSupp 167, 171—Gut¬ 
man V Lawton Estates, D C N Y, 
102 FSupp 724, 725—Connor v 


Wheeler, D C Pa , 77 P Supp 875, 
879—Haber v Garthly. D C Pa , 67 
FSupp 774,776 

94. Del—Phoenix Finance Corpora¬ 
tion V lowa-Wisconsin Bridge Co, 
5 A 2d 664, 666, 24 Del Ch 71 

Miss —L Bruce Co v Edwards, 
3 So 2d 846, 847, 192 Miss 1 

95. Miss —E L Bruce Co v Ed- 
waids, supra 

9G Del—^Phoenix Finance Corpora¬ 
tion V lowa-Wisconsin Bridge Co, 
5 A 2d 664, 666, 24 Del Ch 71 

97. Colo—Johnson v Denver Tram¬ 
way Corp, 171 P2d 410, 414, 116 
Colo 214 

Sizmlarly expressed. 

Since a willful act Is an act done 
by design and with set purpose, the 
mere passiveness which indolently 
permits an act to be done through 
the lack of will to prevent falls very 
far short of that positive condition of 
the mind which causes an act to be 
done by design ajid with set purpose 
US—U S V Beatty, DC Iowa, 88 
FSupp 646, 650 

98. U S —Howenstine v U, S , C C 
A Cal, 263 P 1, 4 

68 CJ p294 note 97 

99. Ga—Carroll v .^tna Life Ins 
Co. 146 SE 788, 789, 39 GaApp 
78 

68 C J p 294 note 98 
1. Ky—Gatewood v Commonwealth, 
285 SW 193, 215 Ky 360, 362 
68 C J p 294 note 99 
S. La—State v Pellerin, 43 So 169, 
160, 118 La. 547. 

3. Miss —Mississippi State Bd of 
Dental F^ammers v Mandell, 21 
So 2d 405, 409, 198 Miss 49 

4. Cal—Murrill v State Bd of Ac¬ 
countancy of Dept of Professional 
and Vocational Standards, 218 P 2d 
669, 572, 97 Cal App 2d 709 

One IS positive, the other negative 
Cal —Murrill v State Bd of Ac¬ 
countancy of Dept of Professional 
and Vocational Standards, supra. 

5 . us —^Inland Freight Lines v, U 
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S, C A Utah, 191 F 2d 313, 316— 
Nabob Oil Co v U S, C A Okl, 
190 F2d 478, 479 

6. US —Inland Freight Lines v U 
S, C A Utah. 191 P 2d 313, 316— 
Nabob Oil Co v. U S , C A Okl, 190 
F2d 478, 479 

Fla—Jackson v Edwards, 197 So 
833, 835, 144 Fla 187 

68 CJ p 274 note 87, p 291 note 47 

7. Neb—Claim of Schroeder, 43 N 
W2d 572, 575, 153 Neb 73—Clark 
v Village of Hemingford, 26 NW 
2d 15, 21, 147 Neb 1044—^Moise v 
Fruit Dispatch Co, 283 NW 495, 
497, 135 Neb 648 

8. Colo —Johnson v Denver Tram¬ 
way Corp, 171 P 2d 410, 413, 115 
Colo 214 

Minn—Sohm v Sohm, 3 NW2d 496, 
497, 212 Minn 316 

68 CJ p 268 notes 84, 88-90, p 269 
note 4, p 286 note 68 

Suggest the presence of Intention 

Pa—Appeal of Board of School Di¬ 
rectors of Cass Township, Schuyl¬ 
kill County, 30 A 2d 628, 630, 151 
Pa Super 543 

9. Fla —County Canvassing Board of 
Primary Elections of Hillsborough 
County V Lester, 118 So 201, 202, 
96 Fla 484 

68 CJ p 271 note 37, p 286 note 68, p 
290 note 7 

10. Va—King v Empire Collieries 
Co, 139 SB 478, 479, 148 Va 585 

68 C J p 269 note 5 

11. Mo—Plant v Thompson, 221 S 
W2d 834, 839, 359 Mo 391 

68 C J p 269 note 6 

12. Conn—Soucy v Wysocki, 96 A 
2d 225, 228, 139 Conn 622 

13. US—U S V Boston & Me R 
R, DC Mass, 30 FSupp 780, 782 

68 C J p 275 note 12, p 287 note S3, 
p 292 note 58 

14 US —^In re Maples, D C Mont, 
105 F 919, 921 

68 C J p 274 note 90 

Similarly expressed 

The intentional doing of a prohibit- 
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posely in violation of law 

The terms may import a specific intent to violate 
the law,^® a specific intent to do what the law for- 
bids,^*^ a deliberate intent^s or a purpose^® to do 
a wrongful act; an intent to commit a wrong eithei 
through actual malice or from which malice will be 
imputed,20 a deliberate purpose to accomplish some¬ 
thing foibidden,2i a determination to do the act al¬ 
though known to be forbidden,22 a determination 
to execute one’s own will in spite of defiance of the 
law;23 a determination to do a prohibited act with a 
bad intent and without justifiable excuse,24 a 
deliberate intention for which there is no leasonable 
excuse 25 The terms may, therefoie, denote a con- 
scious25 or intentional27 violation of law, and con¬ 
vey the idea of an act done with knowledge that it is 
unlawful,2 3 and they are sometimes used to signify 


that a person has failed to obey a statute, having 
knowledge of the facts 29 

While the words ‘^willful” and ^'willfully” may de¬ 
note a specific intent or a paiticular design,2 9 it 
may be no more than an intent,21 design,22 purpose, 
or willingness^^ to do or commit a specific act or 
make the omission refeired to,24 a deliberate inten- 
tion25 or set purpose25 to do or refrain from doing 
some act. Thus, an intent to do a wrongful act is 
not an essential element,2 7 and it is not necessaiy 
that theie should be an express mtent or purpose,28 
and the terms do not of necessity imply an active 
desire to produce a particular impression, or to in¬ 
duce a particular line of conduct 29 

The words “willful” and “willfully” are frequently 
used in a sense which does not imply any malice49 


ed act or the conscious omission of a 
prescribed act 

Ill —Joseph Taylor Coal Co v Dawes, 
122I11APP 389,395 
‘Wrongrful act done latentioiLally 
Minn —Anderson v International 
Harvester Co, 116 NW 101, 102, 
104 Minn 49, 16 LRA,NS, 440 I 

15. NC—State v Stephenson, 10 S | 
E2d 819, 823, 218 NC 258 

68 C J p 273 note 70 

16. U S —U S V Schneiderman, D 
CCal, 102 FSupp 87, 93 

68 C J p 293 note 75 
17 US —U S V Schneiderman, D 
CCal. 106 FSupp 906, 936 
IS Colo—^Williams v People, 57 P 
701, 702, 26 Colo 272 
19. Tex — Oorpus Jturis quoted In 
City of Baird v West Texas Utili¬ 
ties Co, CivApp, 145 SW2d 965, 
968 

Utah—Rickenberg v State, 198 P 
767, 768, 58 Utah 270 
Wash—State v Bixby, 177 P 2d 689, 
698, 27 Wash 2d 144 
20 La —Matthews v Franklin, App , 
74 So 2d 309, 315 

21. Tex —Corpus Juris quoted in 

City of Baird v West Texas Utili¬ 
ties Co, CivApp, 145 SW2d 966, 
968 

68 C J p 291 note 26 
Purpose or wUliusTuess to comimt the 
forbidden act 

SD—Freeman V Huron, 66 NW 928, 
8 SD 435, 438 

22. Cal —McPheelers v Board of 
Medical Examiners of State of Cali¬ 
fornia, 284 P 938, 939, 103 Cal App 
297 

68 C J p 269 note 6 

23 Tex — Corpus Juris quoted In 

City of Baird v. West Texas Utili¬ 
ties Co, CivApp, 146 SW2d 965, 
968 

S C —State V Alexander, 48 S C L 
247, 254 

94 C J S —40 


24, Iowa—^Kletzing v Armstrong, i 
93 NW 500. 501, 119 Iowa 505 
68 C J p 273 note 58 
25 Md —Rosenberg v State, 165 A 
306, 307, 164 Md 473 
2G NT —Sanders v Kilbnck Realty 
Corp. 99 NTS 2d 56, 61—Milgrim 
V Marie Dore, Inc, 98 N Y S 2d 187, 
189—Howland v Firoz Realty 
Corp, 72 NTS 2d 734, 735 

27 US —Nabob Oil Co v U S , C A 
Okl, 190 F 2d 478, 479 

28 La—State v Nicholls, 23 So 
980, 986, 50 La Ann 699 

Tex— Corpus Juris quoted in City of 
Baird v West Texas Utilities Co, 
CivApp, 145 SW2d 965, 968 

29 US —Schmeller v U. S , CCA 
Ohio, 143 F 2d 544, 653 

68 C J p 287 note 84 
Similarly expressed 

The word "‘willfully*' is used to de- 
sciibe the attitude of a person who, 
having a free will or choice, either 
intentionally disregards the statute 
or IS plainly indifferent to its require¬ 
ments 

US—U S V Illinois Cent R Co, 
La, 68 set 533, 535, 303 US 239, 
82 LEd 773 

Tex—^Paddock v Siemoneit, 218 SW 
2d 428, 435, 147 Tex 571 
Failure to observe knowu statute 
U S —Carson Naval Stores Co v U 
S, DCGa, 29 FSupp 818, 821 
Knowledge of statute or rule 

The authorities seem to uphold the 
proposition that before one can will¬ 
fully violate a statute or a rule he 
must first have knowledge of it 
■WVa—'Young v State Compensation 
Com'r, 14 SE2d 774, 776, 123 WVa 
299 

30. US—^Fidelity & Casualty Co v 
Bank of Timmonsville, SC, 139 F 
101, 103, 71 CCA 299. 

68 C J p 274 note 3 

31. S C —Talbert v Charleston & W 

625 


C R Co, 55 SB 138, 139, 75 S C 
136 

32 Cal—^Ex parte Ahart, 159 P ICO, 
162, 172 Cal 762 

33. Cal —Ex parte Trombley, 193 P 
2d 734, 739, 31 Cal 2d 801 

Murrill V State Bd of Account¬ 
ancy of Dept of Professional and 
Vocational Standards, 218 P 2d 569, 
672, 97 Cal App 2d 709 

La—Corpus Juris cited in State v 
Vinzant, 7 So 2d 917, 922, 200 La 
301 

Wash—State v James, 221 P 2d 482, 
494, 496, 496, 36 Wash 2d 882 

68 C J p 268 note 91, p 286 note 66 

34. Wash—State V James, 221 P 2d 
482, 494, 495, 496, 36 Wash 2d 882. 

68 C J p 286 note 67 

35. US—U S V. Clatterbuck, DC. 
Md, 26 FSupp 297. 299 

La—Corpus Juris cited In State v 
Vinzant, 7 So 2d 917, 922, 200 La 
301 

68 C J p 268 note 86 

36. La —State v Vinzant, 7 So 2d 
917, 922, 200 La 301 

37. WVa—Young v State Compen¬ 
sation Com’r, 14 S E 2d 774. 776, 
123 WVa 299 

33. Wis—Barlow v Foster, 136 N 
W 822, 826, 149 Wis 613 

39. Conn —^Preston v Mann, 25 

Conn 118, 128 

40. US —Cole V Loew’s Inc , D C 
Cal, 8 FRD 508, 515 

Cal—^Wilson v Secuiity-Pirst Nat 
Bank of Los Angeles, 190 P 2d 975, 
977, 84 Cal App 2d 427—^Davis v. 
Morns, 99 P 2d 345, 348, 37 Cal App 
2d 269 

Okl—Shields v State, 89 P 2d 75C, 
761, 184 Okl 618 

Utah—^Peterson v Peterson, 189 P 2d 
961, 962, 112 Utah 542—Kidman v 
Kidman, 164 P 2d 201, 202, 109 Utah 
81 

68 C J p 268 note 93, p 287 note 77. 
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or wrong,or anything necessarily blamable^s or 
malevolent,43 and the terms do not necessarily im¬ 
ply an intent, motive, or puipose which is evil,44 
wrongful,45 criminal,43 or vicious 47 TJie teims do 
not necessarily mean maliciously,48 malevolently,49 
or corruptly,50 and do not necessaiily denote per¬ 
verseness, moral delinquency,51 ill-will,52 oi bad 
faith 53 


Since there may be a willful act without know¬ 
ingly doing a wrong,54 the words 'Villful” and 'Vill- 
fully” do not necessarily import a malicious act,5 5 
and do not necessarily denote an intent to violate the 
law53 or to acquire any advantage 57 

The words ‘^willful” and '^willfully” are frequent¬ 
ly used in a sense that signifies something more than 
intentional,5 3 or intentionally, 5 9 and somethmg more 
than voluntary,50 or voluntarily;51 and more than 


41. U S —Cole V Loew’s Inc , D C 
Cal, 8 FRD 508, 515 

Cal —^Wilson v Security-First Nat 
Bank of Los Angeles, 190 P 2d 975, 
977, 84 Cal App 2d 427—^Davis v 
Morris, 99 P 2d 345, 348, 37 Cal 
App 2d 269 

Okl—Shields v State. 89 P 2d 756. 
761, 184 Okl 618 

Utah—Peterson v Peterson, 189 P 2d 
961, 9 62, 112 Utah 542—Kidman v 
Kidman, 164 P 2d 201. 202, 109 

Utah 81 

68 C J p 268 note 93 

42 US —Cole V Loew's Inc, D C 
Cal, 8 FRD 508, 515 

Cal —^Wilson v Security-First Nat 
Bank of Los Angeles, 190 P 2d 975, 
a77, 84 Cal App 2d 427—Davia v 
Morris. 99 P 2d 345, 348, 37 Cal 
App 2d 269 

68 C J p 269 note 94 

43 US —Bowles V Ammon, I) C 
Neb, 61 FSupp 106, 117 

N T —Monahan v Jacobs & Politi, 66 
NTS 2d 207, 213, 187 Misc 333 
Sanders v Kilbrick Realty Corp , 
99 NTS 2d 5 6. 61—Milgnm v 

Mane Dore, Inc , 98 N T S 2d 187, 
189—Howland v Firoz Realty 
Corp, 72 NTS 2d 734, 735 

44. US—^Nicastro v U S, CA 
Utah. 206 F 2d 89, 92-—Nabob Oil 
Co V U S , CAOkl, 190 F 2d 478, 
480—Schmeller v. U S . C C A Ohio, 
143 F 2d 544, 553—Powell v. U S , 
CCANC, 112 F 2d 764, 767 

Connor v Wheeler. D C Pa. 77 
FSupp 875, 879—Batson v Bowles, 
DCSC, 61 FSupp 839, 844— 

Bowles V Krasno Bros Glove & 
Mitten Co, I> C.Wis, 69 FSupp 
681, 583 

Cole V Loew’s Inc , D C Cal, 8 F 
RD 508, 515 

Cal—Ex parte Trombley, 193 P 2d 
734, 739. 31 Cal 2d 801. 

Murrill V State Bd of Account¬ 
ancy of Dept of Professional and 
Vocational Standards, 218 P 2d 569, 
572, 97 Cal App 2d 709 

DC—Fields V U S , 164 F 2d 97, 100, 
82 US App DC 354. 

Wash—State v James, 221 P 2d 482, 
494, 495, 496, 36 Wash 2d 882 

68 CJ p 269 note 95, p 287 note 75 

45. Okl—Shields v State. 89 P 2d 
756, 761, 184 Okl 618, i 


W Va —Billings v State Compensa¬ 
tion Com’r, 16 S E 2d 804, 806, 123 
WVa 498 
68 CJ p 269 note 96 

46. US —^Nicastro v U S, C A 
Utah, 206 F2d 89. 92—Nabob Oil 
Co V U S, CAOkl, 190 F 2d 478, 
480 

DC—Barsky v U S, 167 F2d 241. 

251, 83 US App DC 127 
N T —^Abbate v Herbruck, 104 NT 
S 2d 983, 985, 199 Misc 923 
N T —Sanders v Kilbrick Realty 
Corp. 99 NTS 2d 56, 61—Milgnm 
V Mane Dore, Inc, 98 NTS 2d 187, 
189—Howland v Firoz Realty Cor¬ 
poration, 72 NTS 2d 734, 735 

47 US —Oregon-Washmgton R & 
Nav Co V U S, CCA Idaho, 206 
F 337, 339—U S v Atchison, T & 
S F R Co , D C Ill, 166 F 160, 163 

48 Tex —Greer v Franklin Life Ins 
Co, 221 SW2d 857, 859, 148 Tex 
166 

Wash—State v James, 221 P 2d 482, 
494, 495. 496. 36 Wash 2d 882 

49 US —Schelde v Porstmann, D C 
Md, 66 FSupp 483, 488 

50 Pa—Commonwealth v O’Leary, 
79 A 2d 789, 792, 168 Pa Super 569 

2U[eaniiig beyond osoal coamotartioii 
In common parlance ‘‘willfully” 
does not mean corruptly, and to so 
construe it would be to give it a 
meaning far beyond its usual con¬ 
notation 

Pa—Commonwealth v Hubbs, 8 A 2d 
618, 621, 137 Pa Super 244 

51. U S —Cole V Loew’s Inc , D C 
Cal, 8 FRD 608, 516 

Cal—^Wilson v Security-First Nat 
Bank of Los Angeles, 190 P 2d 975, 
977, 84 Cal App 2d 427—^Davis v 
Morns, 99 P 2d 346, 348, 37 Cal App 
2d 269 

68 C J. p 269 note 97 

52. XT S —Cole v Loew’s Inc , D C 
Cal, 8 FRD 508, 515 

68 C J p 287 note 78 

53- Pa—Commonwealth v Hubbs, 8 
A 2d 618, 621, 137 Pa Super 244 

Existence or nonexistence of good 
faith not involved 

Ill —^Eldorado Coal & Coke Co v 
Swan, 81 NE 691, 693, 227 III 686 
68 C J p 271 note 38 
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54 Ala—^Ex parte Allen, 2 So 2d 
321, 322, 241 Ala 137. 

68 C J P 271 note 39 

55 NC—Brown v Brown, 32 SB 
320, 321, 124 NC 19, 70 Am S R 
574 

68 C J p 269 note 96 

56 Wash—State v James, 221 P 2d 
482, 494, 495, 496, 36 Wash 2d 882 

68 C J p 287 note 79 
Similarly expressed 

“Willful” does not mean specifical¬ 
ly designed to be violative of the 
law 

U S —Bowles V Ammon, D C Neb , 61 
FSupp 106, 117 

NT—Monahan v Jacobs & Politi, 66 
NTS 2d 207, 213. 187 Misc 332 

57 Cal—People v O’Brien, 31 P 
45, 47, 96 Cal 171. 

68 C J p 287 note 81 

58 Ill —^People V Player, 32 N E 2d 
932, 309 Ill App 435 

68 C J p 275 note 17. 

More than intent to commit an of¬ 
fense 

N C —State v Stephenson, 10 S E 2d 
819, 823, 218 NC 258 

59 US —^Wardlaw v U S , C A Tex , 
203 F 2d 884, 885 

NT—McDougall v Service Garage, 
69 N T S 2d 176, 180, 187 Misc 950 
68 C J p 291 note 46 

GO- Okl—Shields v State, 89 P 2d 
756, 761, 184 Okl 618 
Tex—Franklin Life Ins Co v Greer, 
Civ App, 219 SW2d 137, 141—Pad- 
dock v Siemoneit, Civ App. 214 S 
W2d 651, 659 
68 C J p 275 note 18. 

More than voluntary act of party 

N T —^Pyramid Musical Corporation 
V Floral Park Bank, 48 N T S 2d 
866, 867, 268 App Div 783 
Cortillion Fabrics Corp v Na¬ 
tional Safety Bank & Trust Co of 
N T, 84 NTS 2d 880. 882, 193 
Misc 741 

61- US — ^Wardlaw V. U S.CATex, 
203 F2d 884, 885. 

NT—^Lightbody v Russell, 45 NT 
S 2d 15. 17 

Tex—'Paddock v Siemoneit, 218 S.W 
2d 428. 434, 147 Tex 671. 

68 C J p 291 note 48. 
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knowingly,willingly,63 or purposely,®^ and more 

than deliberate 

The terms may be employed to convey the idea of 
toit or wrong,66 and to denote maliee,67 although it 
may be only malice of a milder kind,68 or legal 
malice6 9 in a greater or lesser degree. *^6 this 


sense the terms may signify an intent which i» 
evil,71 bad,72 wrongful,73 unlawful,74 wicked,76 felo- 
nious,76 or eiiminal,77 a motive which is evil,73 
improper,79 bad,80 wiongful,®! or malevolent;82 an 
evil or coiiupt motive or intent ,83 and, in terms of 
purpose, a puipose which is evil,®^ or bad,85 a pur- 


62 us —U S V Illinois Cent R 
Co. L.a, 68 set 533, 535, 303 US 
239, 82 L. Ed 773 

Boston & MRRvUS,CC 
A Mass, 117 F2d 428, 431 
U S V Boston & Me R R, D C 
Mass, 30 FSupp 780, 782 
68 C J p 291 note 44 

63 US —S V Boston & Me R 
R, supra 

64. Ind—Miller v Miller, 47 N E 
338, 339, 17 Ind App 605 
Wis—Brown v State, 119 NW 338, 
340, 137 Wis 543 

65 La —Matthews v Franklin, App , 
74 So 2d 309, 315 

66 Mo —State v Grassie, 74 Mo App 
313, 316 

Vt—Savage v Tullar, Brayt 223 

67 Okl —State v McMains, Cr, 241 
P2d 976, 983 

Tex—^Moore v Moore, Civ App, 142 
S W2d 27(r, 272 

68 C J p 273 notes 69, 73, p 275 note 
15, p 276 note 32, p 291 note 36 

Embodies element of maliciousness 
Minn—State v Ward, 150 NW 209, 
21Q, 127 Minn. 510, AnnCasl916C 
674 

68 C J p 272 note 65, p 291 note 36 

68. Ind—Southern R Co v McNee- 
ley, 88 NE 710, 711, 44 Ind App 
126 

68 C J p 291 note 38 

69. NJ—^Duro Co v. Wishnevsky, 
16 A 2d 64, 66, 126 N J Law 7 

Tex—^Franklin Life Ins Co v Greer, 
Civ App, 219 SW2d 137, 141 
Rankin v State, 139 S W 2d 811, 
812, 139 TexCr 247 
68 C J p 276 notes 31, 32, p 291 note 
31, p 293 note 81 
Milder 3uud of legal malice 
Vt —Buchanan v Cook, 40 A 102, 104, 
70 Vt 168 

68 C J p 293 note 81 [a] 

70. Neb—Hiatt v Tomlinson, 158 
NW 383, 385, 100 Neb 51 

68 CJ p 272 note 53, p 290 note 18 

71. US—U S V Kahnger, CAPa, 
210 F2d 565, 571—U S v Perplies, 
CCA Wis, 165 F2d 874, 876 

La—Corpus Juris cited in State v 
Vinzant, 7 So 2d 917, 922, 200 La 
301 

NJ—State V Orecchio, 99 A 2d 696, 
598, 27 NJ Super 484 
Duro Co V. Wishnevsky, 16 A 2d 
64, 66, 126 N JLaw 7 
N T —Lightbody v Russell, 45 N T S 
2d 15, 17 

Okl—Shields v State, 89 P 2d 766, 
761, 184 Okl 618. 


State V McMains, 241 P 2d 976, 
983, 95 Okl Cr 176 

Tenn—Erby v State, 184 S W 2d 14. 
16, 181 Tenn 647 

Tex—Franklin Life Ins Co v Greer, 
Civ App, 219 SW2d 137, 141—Pad- 
dock v Siemoneit, Civ App, 214 S 
W2d 651. 659—Corpus Juris cited 
in City of Baird v West Texas 
Utilities Co, Civ App, 145 S W 2d 
965, 968—Moore v Moore, Civ App, 
142 S W2d 270, 272 

Rankin v State, 139 S W 2d 811, 
812, 139 TexCr 247 
68 C J p 273 notes 64, 73, p 274 notes 
93, 5, p 276 note 29, p 291 notes 31, 
32, p 293 note 77 
Similarly expressed 

(1) An evil intent without jus- 
tiflable excuse 

Tex—Paddock v Siemoneit, 218 S 
W 2d 428, 434, 147 Tex 571 
Corpus Juris quoted m City of 
Baird v West Texas Utilities Co , 
Civ App, 145 SW2d 965, 968 
68 C J p 273 note 59 

(2) An evil or improper intent or 
feeling 

US—Roberts v U S, Tex, 126 F 
897, 905, 61 CCA 427 

(3) Knowingly and with evil in¬ 
tent 

Tex—Garza V State, Cr, 47 S W 983, 
984 

72 US —Chicago, St P , M & O Ry 
Co V U S, Minn, 162 F 835, 841, 
90 CCA 211 

68 C J p 273 note 63 

73 Mo—State v Waters, App, 189 
SW 624 

68 C J p 273 note 62, p 293 note 80 

74. NC—State V Shipman, 163 SE 
667, 669, 202 NC 518 

68 C J p 274 note 2 

75. Cal —Swall v Anderson, App, 
140 P 2d 196, 199 

68 C J p 293 note 79 
76 Ark—Blevins v State, 107 SW 
393, 394, 85 Ark 195 
68 C J p 274 note 94 
77. Cal —Swall v Anderson, App , 
140 P.2d 196, 199 

La—Coipus Juris cited la. State v 
Vinzant, 7 So 2d 917, 922, 200 La 
301 

68 C J p 291 note 24, p 293 note 76 
78 US —Wardlaw v U S , C A Tex , 

' 203 P2d 884, 886—U S v Perplies, 

CCAWis, 165 P2d 874, 876 

Roberts v U S, Tex, 126 F 
897, 905, 61 CCA 427 

79. U S —Roberts v. U S , supra 

80. Mo—State v Equitable Loan & 

627 


Investment Co, 41 SW 916, 919, 
142 Mo 325 
68 C J p 273 note 76 
Similarly expressed 

Bad motive or purpose with the 
direct effect of injuring another 
Cal —MePheeters v Board of Medical 
Examiners of State of California, 
284 P 938, 939, 103 Cal App 297 
81- Ark—^New Union Coal Co v 
Walker, 31 S W 2d 753, 755, 182 
Ark 460 

Ill—Odin Coal Co v Denman, 57 N. 
E 192, 185 Ill 413, 419, 76 Am S R. 
45 

82 Cal —Swall v Anderson, App > 
140 P2d 196. 199 

68 C J p 292 note 74 

83 Neb—State v Donahue, 135 N. 
W 1030, 1034, 91 Neb 311, Ann. 
Cas 1913D 18 

68 C J p 273 note 60 

84 US —Beatty v U S , C A Iowa,. 
191 F 2d 317, 318 

Ga—Thornton v State. 10 S E 2d 714, 
715, 63 Ga App 255 

Iowa—Nelson v Deering Implement 
Co, 42 NW2d 522, 527, 241 Iowa 
1248 

Miss —Mississippi State Bd of Den¬ 
tal Examiners v Mandell, 21 So 2d 
405, 409, 198 Miss 49 
NY—McDougall v Service Garage, 
69 NTS 2d 176, 180, 187 Misc 950 
Okl—Shields v State, 89 P 2d 756. 
761, 184 Okl 618 

68 CJ p 274 note 86, p 276 note 26, 
p 293 note 71 

Wicked purpose cr perverse disposi-. 
tiou 

US—Roberts v U S, Tex, 126 F 
897, 905, 61 CCA 427 

85 US —Wardlaw v U S , C A 
Tex, 203 F 2d 884, 885—Trenton 
Chemical Co v U S , C A Mich , 
201 P 2d 776, 779—Beatty v U S , 

C A Iowa, 191 P2d 317, 318—Na¬ 
bob Oil Co V U S, CAOkl, 190' 
F2d 478, 479—One 1941 Buick Se¬ 
dan, Motor No 64286106 v U S. 
CCAWyo, 158 P 2d 445, 448 

U S V Wilson, DCNM, 116 F 
Supp 911, 912, 913—U S v Mar- 
tell, DC Pa, 104 FSupp 140, 143— 
In re Haynes, D C Kan , 88 F Supp 
379, 381 

Cal—People v Tolamchoff, 138 P 2d‘ 
61, 64, 58 Cal App 2d 815 
Ga—Thornton v State, 10 S E 2d! 

714, 715, 63 GaApp 255 
Iowa—^Nelson v Deeiing Implement 
Co, 42 NW2d 622, 527, 241 Iowa. 
1248 

Mass.—^New England Trust Co. v% 
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pose winch is wiongful,®® ox guilty,®’^ or malevo¬ 
lent,s 8 or stubbornan evil design^® or niind,^^ a 
determination,®^ preference,®3 or a purpose®^ to do 
wiong, In this sense the terms signify the element 
of peiverseness®® or turpitude,®® or an element of in¬ 
tractableness such as the headstiong disposition to 
act by the rule of contradiction,®'^ and there may be 
involved some degiee of conscious wiong or culpa¬ 
ble carelessness,®® and the teims may be used to 


denote conduct which amounts to deliberate bad 
faith®® or which is quasi-ciiminal in nature.^ 

The terms may be used to indicate an intent or 
pill pose to injuie,^ an act intentionally done for 
the purpose of causing mjury;® a conscious pur¬ 
pose,^ or an actual® or deliberate® intent or design*^ 
to injui’e another, a design, purpose, and intent to 
do wrong and inflict injury.® 


Paine, 59 NE 2d 263. 269. 317 Mass 
542 

Miss —^Mississippi State Bd of Den¬ 
tal Examiners v Mandell, 21 So 
2d 405, 409, 108 MiSS 49 
Mo—'State v Eqaitable Loan & In¬ 
vestment Co , 41 S W 916, 919, 142 
Mo 025 

N Y —Lightbody v Russell, 45 N Y S 
2d 15, 17 

Okl—Shields v State, 89 P 2d 756, 

761, 184 Okl 618 

Tenn—Erby v State, 184 SW2d 
14, 16, 181 Tenn '647 
Tex—^Paddock v Siemoneit, 218 S 
W2d 428. 434, 147 Tex 671 
Paddock v Siemoneit, Civ App , 
214 S W 2d 651. 659 
VS'^ash—State v James, 221 P 2d 482, 
494, 495, 496, 36 Wash 2d 882 
68 CJ p 275 note 8, p 276 note 25, 
p 293 note 70 
Bad OfT corrupt purposo 
Kan—State v Wilson, 196 P 758, 

762, lOS Kan 641, 651 

Miss—Mississippi State Bd of Den¬ 
tal Examiners v Mandell, 21 So 2'd 
107, 409, 198 Miss 49 
Okl—Shields v State, 89 P 2d 766. 

761, 184 Okl 618 
Act done with had purpose 
Sask—Anderson v Canadian North¬ 
ern R Co, 10 Sask L 326, 342, 
35 DomLR 473 

Vt—State V Palmer, 110 A 436, 438, 
94 Vt 278 

86 NY —Pyramid Musical Corpo¬ 
ration V Floral Park Bank, 48 
NYS2d 866, 867, 268 App Div 783 

Cortillion Fabrics Corp v Na¬ 
tional Safety Bank & Trust Co of 
N T, 84 NY'S 2d 880, 882, 193 
Misc 741 

Lig-hthody v Russell, 45 N Y S 
2d 16, 17 

68 C J p 273 note 80, p 291 note 40 

87 Conn—State V Pootev 43 A 488, 
490. 71 Conn 737 

88. Cal —Swall v Anderson, App, 
140 P 2d 196, 199 

68 C J p 293 note 74 

89. Miss —^Pagre v State, 133 So 
216, 217, 160 Miss 300 

Utah—State v Rickenberg-, 198 P 
767. 768, 58 Utah 270 

90. La—Corpns Juris dted In State 
V Vinzant, 7 So 2d 917, 922, 200 
La. 301 

Vt —State V Burlingrton Drug* Co , 
78 A 882, 84 Vt 243, 253 


Similarly expressed 

(1) A perverse, deliberate design 
and malice 

Ind—^Wales v. Miner, 89 Ind 118, 
128 

Chicago, St L & P R Co V 
Nash, 27 NB 564, 565, 1 Ind App 
298 

(2) A deliberate design 

Ind—Wales v. Miner, 89 Ind 118, 
128 

(3) An evil design and purpose 
Mich —^Montgomery v Muskegon 

Booming Co, 50 NW 729, 731, 
88 Mich 633, 26 Am S R 308 
68 C J p 291 note 30 

91. U S —Nabob Oil Co v U S, 
CAOkl, 1'90 P2d 478, 479 

92, Okl —Citizen's' State Bank of 
Okeene v Cressler, 170 P 230, 233, 
69 Okl 68 

68 C J p 273 note 66 
93 Ark—St Louis, I M & S R 
Co V Batesville & W Tel Co, 
97 SW 660, 662, 80 Ark 499 

94. Tex —Corpus Jniis quoted in 
City of Baird v West Texas Util¬ 
ities Co, Civ App, 145 SW2d 965, 
968 

68 C J p 273 note 68, p 291 note 29 
Conscious purposie to do wrong* 

U S —Pullen V U S . CCA Tex , 
164 F2d 756, 759 

95. Tenn—American Mut Liability 
Ins Co V Gart, 125 SW2d 140, 
141, 174 Tenn 2'97. 

96 NT —^McDougall v Service Ga¬ 
rage, 69 NY S 2d 176. 180, 187 Misc 
950 

68 CJ p 277 note 45 

97 Kan —Bersch v Moms & Co , 
189 P 934, 936, 106 Kan 800, 9 
ALR 1374 

98. Fla —County Canvassing Board 
of Primary Elections of Hillsbor¬ 
ough County V Lester, 118 So 201, 
203, 96 Fla 484 

68 C J p 274 note 85 
Conscious wrong 

Idaho—Archbold v Huntington, 201 
P 1041, 1043, 34 Idaho 658. 

99. U S —S V Kahnger, C A Pa, 
210 F 2d 566, 571—^Rowe v Gatke 
Corporation, CCA Ind, 126 F 2d 
61. 66 

68 C J p 292 note 54 
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1. US —Rowe V Gatke Corporation, 
supra 

68 C J p 274 note 84 

2. Ohio—Panchula v Kaya, 18 NE 
2d 1003, 1005, 59 Ohio App '55C 

Similarly expressed 

To be willful the harm must ha\e 
been intentionally inflicted 
US—^Delawaie & H R Corporation 
V Bonzik, CCAPa, 105 F 2d 341, 
343 

3 US —Evens v Texas Pac -Mis- 
'souri Pac Terminal R R of New 
Orleans, CCALa., 134 P 2d 275, 
276 

Injuiy intentionally inflicted 

A wrongdoer acts willfully when 
he inflicts injury intentionally 
Ohio —Haacke v. Lease, App, 41 N 
E 2d 590, 697 

4. NJ—Duro Co v Wishne\sky, 16 
A 2d 64, 66, 126 NJLaw 7. 

6. Del—Tyndall v Rippon, 61 A 2d 
422. 425, 6 Terry 458 

6. Ky—Jones v Mobile & O. R Co, 
127 S W 144, 145 

68 C J p 291 note 27. 

Similarly expressed 

“Willfully" involves 111 will of a 
degree that is the equivalent of a 
deliberate intent to injure others 
Minn—Breimhorst v Beckman, 35 N 
W 2d '719, 730, 227 Minn 409 

7. NT —^Pyramid Musical Corpora¬ 
tion V Floral Park Bank, 48 N Y S 
2d 866, 867, 268 App Div 783 

Cortillion Pabrids Corp v Na¬ 
tional Safety Bank & Trust Co of 
N y. 84 NTS 2d 880. 882, 193 
Misc 741 

68 C J p 27'5 note 78, p 291 note 41 
Similarly expressed 

(1) Done with the direct object in 
view of injuring another 

U S —^Hazle v. Southern Pac Co , 
CCOr, 173 P 431, 432 
Miss—Ousley v State, 122 So 731, 
732, 164 Miss 451 

(2) The Intention designedly and 
purposely to cause injury 

Cal—^McPheeters v Board of Medi¬ 
cal Examiners of State of Cali¬ 
fornio, 284 P 938, 939, 103 Cal, 
App, 297 

8. La—Corpus Juris cited In State 
v Vinzant, 7 So 2d 917, 922, 200 
La 301 

68 C J p 272 note 67, 
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However, it is not necessary that there should be 
tin actual intent to injure;® a willingness to inflict 
the injury complained of will be sufficient,^ o and it 
will be sufficient if the action or inaction was with 
the knowledge, express or implied, of the probable 
consequence that serious injury would likely re¬ 
sult,^ ^ or that it was with an indiffierence to 'con¬ 
sequences,^^ or with a wanton and reckless disregard 
of the probable consequences,or that it was with a 
careless disregard whether oi not one had the right 
so to act Thus the words “willful’^ and “will¬ 


fully” are employed to characterize conduct such as 
evinces an mtentional or reckless indifference to the 
safety of others,i® or a disiegaid of the rights of 
otheis,!® or a wanton indifference to the natural 
consequences of the act,!*^ or a reckless disregard as 
to whether or not the act is in violation of law.i® 

The woids “willful” and “willfully” are frequent¬ 
ly used in the same sense to denote that what was 
done or omitted was without just caused® or jus- 
tifiable^O excuse,21 or that it was committed or 


9- Ind—Bedwell v De Bolt, 50 NE 
2d 875, 878, 221 Ind 600 
Wash—State v James, 221 P 2d 482, 
494, 495, 496, 36 Wash 2d 882 
68 C J p 287 note 80 
Well reco^ized rule 

^‘The authorities, from the earliest 
years of the common law, recognize 
the rule that there may be a 'willful 
wrong without a direct design to do 
haim This principle has been ap¬ 
plied to furious driving, to colli¬ 
sions between vessels, to the tak¬ 
ing of unruly animals into crowds, 
to carelessly laying out of poison 
for rats, to want of caution toward 
drunken persons, and to the care¬ 
less casting of logs and the like 
upon highways ” 

Ind—Southern Ry Oo v McNeeley, 
88 NB 710, 712, 44 Ind App 126 
Iowa—Blakeley v Shortel’s Estate, 
20 NW2d 28, 31, 236 Iowa 787 

10, Ind —Southern Ry Co v Mc¬ 
Neeley, 88 NE 710, 713, 44 Ind 
App 126 

Iowa—Blakeley v Shortel's Estate, 
20 NW2d 28, 31, 236 Iowa 787 

11 CaJ—Anderson V Newkirch, 225 
P2d 247, 249, 101 Cal App 2d 171 
‘Colo—Johnson v Denver Tramway 
Corp, 171 P2d 410, 414, 115 Colo 
214 

Similarly expressed. 

Consciousness that injury is like¬ 
ly to result from the act done or 
omission to act 

Mo—^Plant V Thompson, 221 S W 2d 
834, 839, 359 Mo 391 

12. Ind —Bedwell v De Bolt. 50 N E 
2d 876, 878, 221 Ind 600 

13. Cal—^Anderson v Newkirch, 225 
P2d 247, 249, 101 Cal App 2d 171 

Colo—Johnson v Denver Tramway 
Corp, 171 P 2d 410, 414, 115 Colo 
214 

14 US—U S v Illinois Cent R 
Co. La, 68 set 633, 535, 303 US 
239, 82 LEd 773—U S v Mur¬ 
dock, Ill, 64 S Ct 223, 226, 290 U S 
389, 78 LEd 381. 

Beatty v. U S, C A Iowa, 191 
P2d 317, 318—Zxmherg v U S, 
CCAMass, 142 P 2d 132, 138 
In re Haynes, DC Kan, 88 P 
Supp 379, 381. 

Iowa,—^Nelson v. Peering Implement 


Co, 42 NW2d 522, 527, 241 Iowa 
1248 

Wash—State v James, 221 P 2d 482, 

494, 495, 496, 36 Wash 2d 882 
68 C J p 277 note 33 

Similaily expressed 

Conduct marked by careless disre¬ 
gard of its rightfulness 
La —Piazza v Zimmermann, App, 
49 So 2d 491, 494 

15. Ind —Southern Ry Co v Mc¬ 
Neeley. 88 NE 710, 713, 44 Ind 
App 126 

Iowa—Blakeley v Shortel's Estate, 
20 NW2d 28, 81, 236 Iowa 787 
Neb—Claim of Schroeder, 43 NW2d 
572, 575, 153 Neb 73—Clark v 
Village of Hemingford, Neb , 26 N 
W2d 15, 21, 147 Neb 1044—Moise 
V Fruit Dispatch Co, 283 NW 

495, 497, 136 Neb 648 
68 C J p 275 note 11 

le US—Beatty v U S, C A Iowa, 
191 F 2d 317, 318 

Iowa—Nelson v Deering Implement 
Co, 42 NW2d 622. 527, 241 lo'vva 
1248 

68 C J p 276 note 30 
Sixnilarly expressed 
Without regard for the rights of 
others 

Mo—State v Vollenweider, 67 SW 
942, 943, 94 Mo App 158 

As though rights of others did not 
exist 

A wrongdoer acts willfully when 
he IS so utterly indifferent to the 
rights of others that he acts as 
though such rights did not exist 
Ohio—Haacke v Lease, App, 41 
NE 2d 690, 697. 

17. NJ—Duro Co v Wishnevsky, 
16 A 2d 64. 66, 126 N J Law 7 

18. US —^U S V Schneiderman, D 
CCal, 102 PSupp 87, 93 

19. Conn—Soucy v Wysocki, 96 A 
2d 226, 228, 139 Conn 622 

NC—State v Chambers, 78 S B 2d 
209, 211, 238 N C 373—State v 
Ellison, 62 SE2d 9, 230 NC 59— 
State V Harden, 32 S E 2d 333, 334, 
224 NC 779—^State v Dickens, 1 
SE2d 837, 838, 216 NC 303 
68 CJ p 277 note 36, p 293 note 86 
Similarly expressed 

(1) Without just (lawful) cause 
Okl—^Bohannon v State, Cr, 271 P 

629 


2d 739, 743—State v McMains, Cr, 
241 P2d 976. 983 
68 CJ p 277 note 37 

(2) Without reasonable cause 
US—Kellems v U S, D C Conn , 97 

PSupp 681, 682 

(3) Without just or reasonable 
cause 

Minn —^Anderson v International 
Harvester Co, 116 NW 101, 102. 
104 Minn 49. 16 L R A .N S . 440 

20 US—U S V Murdock, Ill, 54 
set 223, 225. 290 US 3S9, 78 L 
Ed 381 

U S V Marten, DC Pa, 104 P 
Supp 140, 143—In re Haynes, D C 
Kan, 88 PSupp 379. 381 
Del —Lobdell Car Wheel Co v Su- 
bielski, 125 A- 462, 464. 32 Del 
462 

NJ—State V Oreechio, 99 A 2d 595, 
598, 27 NJ Super 484 
NY—Lightbody v. Russell, 45 NT. 

S 2d 15, 17 

Tex—^Paddock v Sieraoneit, Civ 
App, 214 SW2d 651. 650 
Wash—State v James, 221 P2d 482, 
494, 495, 496, 36 Wash 2d 8S2 
68 C J p 277 note 38, p 291 note 32, 
p 293 note 87 

21 US—U S V Marten, DC Pa, 

104 F'Supp 140, 143—In re 

Haynes, DC Kan, 88 PSupp 379, 
381 

Conn—Soucy v Wysocki, 96 A 2d 
225. 228, 139 Conn 622 
N C —State v Chambers, 78 S E 2d 
209, 211, 238 NC 373—State v 
Ellison, 52 SE2d 9, 230 NC 59— 
State V Hayden, 32 S E 2d 333, 334, 
224 N C 779—State v Dickens, 1 
SB 2d 837, 838, 215 NC 303 
68 CJ p 277 notes 34, 36, p 293 note 
86 

Similarly expressed 

(1) Without lawful excuse 

NM—^Ex parte Williams, 265 P 2d 
359, 361, 58 NM 37 
68 C J p 277 note 39 

(2) Without lawful excuse or 
necessity 

Ala—Jones v State, 62 So 306, 307, 
7 Ala App 180—Robinson v State, 
62 So 303, 305. 7 Ala App 172 

(3) Without reasonable excuse 
Cal—G-reen v Stewart, 289 P 940, 

944, 106 Cal App 518 
68 CJ p 274 note 99, p 293 note 89 
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omitted without lawful or legal22 justification,23 and 
with no legal24 or reasonable^S ground for believing 
the act to be lawful,^ 6 and the terms are sometimes 
used to signify that what was done was without au¬ 
thority.2 7 

While the woids “willful’^ and ‘'willfulljr^' aie 
sometimes used to signify an act committed malev¬ 
olently ,2 8 or out of meie wantonness or lawless¬ 
ness,2 9 that IS, wantonly, and in disregard of the 
lights of others,29 the terms generally are not ap¬ 
plied to conduct which necessaiily amounts to wan¬ 
tonness,21 although the conduct may appioximate 
wantonness in a degree.22 The woids ^Villful” and 
“willfully” may be used to describe an act which im¬ 
plies an actual or conscious infi action of duty22 or 
to signify an intentional failure to perform a plain 
duty,24 a deliberate intention or set purpose to omit 
to perfoim a required duty,25 a deliberate purpose 
not to disehaige some duty necessaiy to safety,26 


and thus the terms may mean contrary to duty27 
or contrary to a known duty,28 but usually the 
terms signify something more than an intentional 
and occasional breach of duty.29 
It IS stated supra p 625 notes 40-43 that the woids 
“willful” and “willfully” aie fiequently used in a 
sense that does not imply any malice or wrong, or 
anything necessaiily blamable, or malevolent, and 
the woids are geneially used m this mild sense^O 
civil cases However, it is also stated supra p 627 
notes 66-85 that the words “willful” and “willfully’^ 
may be employed to convey the idea of tort or wiong, 
and to denote malice, and to signify an intent which 
is evil, or a purpose which is bad, and this is some¬ 
times refened to as the bad sense,or the darker 
shade of meaning of the teims,^2 and this bad sense 
or daiker shade of meaning may be attributed to 
the words in cases where intent is matenal,^^ and the 
teims will sometimes be construed as having thi-s 


22 Tex—Rankin v State, 139 SW 
2d 811, 812, 129 Tex Cr 247 

68 CJ p 277 note 40, p 293 note 91 
WitliotLt la.wfiLl jnstificatloii, 

Tex—Galveston, H & S A R Co 

V Bowman, CivApp, 25 SW 140, 
141 

23 NO—-State v Chambers, 78 S B 
2d 209, 211, 238 NC 373—State 

V Ellison, 52 SE2d 9, 230 NC 
59—State v. Hayden, 32 S E 2d 333, 
334, 224 NC 779—State v Dickens, 
1 SE2d 837, 838, 215 NC 303 

Tex—Rankin v State, 139 SW2d 
811, 812, 139 TexCr 247 
68 C J p 293 note 93 
Similarly expressed 
Without grounds justifying the 
act 

Tex—Henderson v State, 111 SW 
736. 63 TexCr 533—Ross v State, 
Cr, 108 S W 697 

24. Tex —Greer v. Franklin Life 
Ins Co, 221 SW2d 857, 859, 148 
Tex 166 

Franklin Life Ins Co v Greer, 
CivApp, 219 SW2d 137, 141 

68 C J p 277 note 41 

25 Okl—Shields v State, 89 P 2d 
756, 761. 184 Okl 618 
Tex —Corpus Jiins quoted lu City of 
Baud V West Texa^ Utilities Co, 
CivApp, 146 SW2d 965, 968 
Rankin v State, 139 SW2d 811, 
812, 139 TexCr 247 
68 CJ p 274 note 5, p 277 note 42, 
p 293 note 93 

26. US —TJ S V Murdock, Ill, 54 
set 223, 225, 290 US 389, 78 
LBd 381 

Ga—Thornton v State, 10 S E 2d 
714, 715, 63 GaApp 255 
Miss —Mississippi State Bd of Den¬ 
tal Examiners v Mandell, 21 So 
2d 407, 409, 198 Miss 49 
N Y —McDougall v Service Garage, 

69 NYS2d 176, 180. 187 Misc 960 


Okl—Shields v State, 89 P 2d 756, 
761, 184 Okl 618 

Tex —Greer v Franklin Life Ins 
Co, 221 SW2d 857, 859, 148 Tex 
166 

Franklin Life Ins Co v Greer, 
CivApp, 218 SW2d 137, 141, 142— 
Corpus Juris quoted aa City of 
Baird v West Texas Utilities Co , 
CivApp, 145 SW2d 965, 968 
Rankin v State, 139 SW2d 811, 
812, 139 TexCr 247 

68 CJ p 274 note 5, p 277 note 43, 
p 293 note 93 

27. Iowa—Nelson V Deering Imple¬ 
ment Co, 42 NW2d 522, 627, 241 
Iowa 1248 

68 C J p 277 note 33 

28 US—Nabob Oil Co v U S, 
CAOkl, 190 F2d 478, 479 

29. N Y —Pyramid Musical Corpo¬ 
ration V Floral Park Bank, 48 N 
YS2d 866, 867, 268 AppDiV 783 
Corlillion Fabrics Corp v Na¬ 
tional Safety Bank & Trust Co, 
of N Y, 84 NT'S 2d 880, 882, 193 
Misc 741 

68 C J p 273 note 82 

30 Iowa—State v Savre, 105 NW 
387, 389, 129 Iowa 122, 113 Am S R 
452, 3 LRA.NS, 455—Parker v 
Parker, 71 NW 421, 423, 102 Iowa 
500 

31. Neb—Claim of Schroeder, 43 N 
W2d 572, 575, 153 Neb 73—Clark 

V Village of Hemingford, 26 NW 
2d 15. 21, 147 Neb 1044—Mouse v 
Fruit Dispatch Co, 283 NW 495, 
497, 135 Neb 648 

WVa—Billings v State Compensa¬ 
tion Commissioner, 16 S E 2d 804, 
806, 123 WVa 498 

32 Neb—Claim of Schroeder, 43 N 
W2d 572, 575, 153 Neb 73—Clark 

V Village of Hemingford, 26 NW 
2d 1'6, 21. 147 Neb 1044—Moise 
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V Fruit Dispatch Co, 283 NW. 
495. 497, 135 Neb 648 

33 Cal —MePheeters v Board of 
Medical Examiners of State of CaU 
ifornia, 284 P 938, 939, 103 Cal. 
App 297 

34 Cal —Ellis V Burns Valley 
School Dist of Lake County, 18 
P2d 79, 81, 128 Cal App 550 

35. Cal —People v 'Swiggy, 232 P 

174, 176, 69 Cal App 574 

Tex —Corpus Juris quoted iu City of 
Baird v Weist Texas Utilities Co ^ 
CivApp, 145 SW3d 965, 968 

36. U S —Rowe v Gatke Corpora¬ 
tion, CCAInd, 126 P2d 61, 66 

37 Iowa—State v Roth, 144 NW 
339, 344, 162 Iowa 638. 50 LRA, 
NS, 841 

68 C J p 292 note 50 

38 US—Beatty v U S, C A Iowa, 
191 F2d 317, 318 

Iowa—-Nelson v Deering Implement 
Co. 42 NW2d 522, 527, 241 Iowa 
1248 

68 C J p 274 note 95 

39. u S —^Rowe v Gatke Corpora¬ 
tion. CCAInd, 126 F 2d 61, 66 

40 Iowa—State v Meek, 127 NW 
1023, 1024, 148 Iowa 671, 31 LRA, 
NS, 566, AnnCasl912C 1075. 

68 C J p 272 note 51 [a] 

41. Cal—Chan v Title Ins & Trust 
Co. App, 237 P2d 53, 67—Wilson 

V Security-First Nat Bank of Los 
Angeles, 190 P 2d '975, 977, 84 Cal 
App 2d 427—^Davis v Morns, 99 
P2d 345, 348, 37 Cal App 2d 269 

42. NY— In re Mallon's Estate, 97 
NTS 23, 25, 110 App Div 61 

68 C J p 290 note 19 

43. Vt—In re Cote, 106 A 519, 521, 
93 Vt 10—State v Burlington 
Drug Co, 78 A 882, 886, 84 Vt 243 

44. Ark —^New Union Coal Co v. 
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meaning in legal^^ or legislative^® usage The most 
frequent use of the words ^^willful” and ^'will- 
fully” in the bad sense or with the darker shade of 
meaning is in penal statutes^^ and in statutes deal¬ 
ing with crime,and m such statutes the words 
mean more than they do in common usage,^ 9 and 
have a more extensive signification than merely in¬ 
tentional or designed.50 However, the words are 
not used in this bad sense, or with this darker shade 
of meaning in all statutes dealing with crime,5^ 
in such statutes the words have many meanings,52 


and generally in such statutes the meaning of the 
words will depend in a large measure on the nature 
of the criminal act and the facts of the particular 
case 53 In statutes forbiddmg an act which in it¬ 
self is wrong,5 4 and in statutes dealing with of¬ 
fenses involving moral turpitude,® 5 and therefore 
constitutmg felonies,®® the words ^VillfuP' and 
"willfully^’ are generally considered to mean with 
evil or malevolent purpose or motive, criminal in¬ 
tent, or the like,®'^ but in statutes forbidding or 
denouncing an act which in itself is not wiong,®® 


Walker, 31 S W 2d 753, 755, 182 
Ark 460 

€8 C J p 273 note 73 

45 Tex—^Franklin Life Ins Co v 
Greer, CivApp, 219 SW2d 137, 
141 

68 C J p 272 note 41 
Pleading's in tort actions 
Ind —Chicagro, St L & P R Co 
V Nash, 27 NE 564, 565, 1 Ind 
App 298 

46 N J —Duro Co v Wishnevsky, 
16 A 2d 64, 66, 126 N J Law 7 

47. Miss —Mississippi State Bd of 
Dental Examiners v Mandell, 21 
So 2d 407, 409, 198 Miss 49 

Okl—Shields v State, 89 P 2d 756, 
761, 384 Okl 618 

Tex— CorpTis Juris cited in City of 
Baird v West Texas Utilities Co, 
CivApp, 145 SW2d 965, 968 
68 CJ p 272 note 43, p 290 note 8 
Statutes imposing penalty or for¬ 
feiture 

N T —McDougrall v Service Garagre, 
69 NTS 2d 176, 180, 187 Misc 950 
Used to cliamcterize forbidden act 
When the word ‘^willful’' is used in 
a penal statute to characterize a 
forbidden act, it means with evil 
intent, or legal malice, or without 
reasonable ground for believing the 
act to be lawful 

Tex—Bums v State, 61 S W 2d 512, 
513, 123 Tex Cr 611 
68 C J p 272 note 44 

48. US—U S V Murdock. Ill. 54 
set 223. 225, 290 US 389, 78 L 
Ed 381 

Schmeller v U. S, CCA Ohio, 
143 P2d 544, 553 
U S V Wilson, DCNM, 116 
PSupp 911, 912—U S v Marten, 
DC Pa, 104 FSupp 140, 143—In 
re Haynes, D C Kan , 88 F Supp 
379, 381 

Cal —^Mumll v State Bd of Ac¬ 
countancy of Dept of Professional 
and Vocational Standards, 218 P 2d 
669, 572, 97 Cal App 2d 709 
La—State v Vinzant, 7 So 2d 917, 
922, 200 La 301 

Tex—Paddock v. Siemoneit, 218 S 
W2d 428, 434, 147 Tex 571 
Wash—State v James, 221 P 2d 282, 
494, 496, 496, 36 Wash 2d 882 
68 CJ. p 272 notes 42, 45, p 290 
notes 8, 9, 11. 


49, U S —Roberts v U S , Tex. 

126 F 897, 904, 61 C C A 427 
68 C J p 272 note 50 

50 Mass —Commonwealth v Knee- 
land, 20 Pick 206, 224 
Similarly expressed 
‘ The word ‘willful,' as used with¬ 
in the meaning of the statute, im¬ 
plies something moie than a mere 
voluntary purpose When used in 
criminal statutes, the word ‘willful’ 
means not only designedly, but also 
with a ‘bad purpose ’ " 

NC—State v Clifton, 67 S E 751, 
752. 152 NC 800, 28 LRA,NS, 
673 

51. US—Nabob Oil Co v U S, 
CAOkl, 190 F2d 478. 479—U S 

V Perplies, CCAWis, 165 P 2d 
874, 876—Kempe v U S, CCA 
Iowa, 151 P 2d 680, 688—Zimberg 

V U S, CCA Mass, 142 F2d 132, 
137 

Wash—State v James, 221 P 2d 282, 
494, 495, 496, 36 Wash 2d 882 
68 CJ p 277 notes 48. 49 
Few crimlual cases 
It is only in very few criminal 
cases that ‘"willful” means done with 
bad purpose 

DC—Dennis v U S , 171 F 2d 986. 
990, 84 US App DC 31—Fields v 
U S, 164 P2d 97, 100, 82 U S App 
D C 354—Townsend v U S, 95 
P2d 362, 358, 68 App D C 223 

52 DC—Maragon v U S , 187 F 
2d 79, 80. 87 U S App D C 349 

53. DC—Dennis v U S. 171 P 
2d 986, 990, 84 U S App D C 31— 
Fields v U S, 164 F2d 97, 100, 
82 US App DC 354—Townsend v 
U S, 95 F2d 3'52, 358, 68 App 
DC 223 

Wash—'State v James, 221 P 2d 482, 
494, 495, 496, 3$ Wash 2d 882 
Context of statute most important 
U S —^U S V Perplies, C C AWis , 
165 F2d 874, 876 

54. Cal.—Swall v Anderson, App, 
140 P 2d 196, 199 

68 C J. p 293 note 82 

55 US —^U S V Illinois Cent R 
Co, La, 58 set 633, 536, 303 US 
239, 82 LEd 773 
Trenton Chemical Co v U S, 
C A Mich, 201 F2d 776. 780—Na- 
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bob Oil Co V U S. CAOkl, 190 
F2d 478, 479—U S v Perplies, 
CCAWis, 165 P2d 874, S76— 

Kempe v U S, C C A Iowa, 151 
F2d 680, 688—Zimberg v U S, 
CCA Miss, 142 P2d 132, 137— 
Binkley Mining Co of Missouri v 
Wlieeler, C C A 8, 133 P 2d 863, 871 
U S v Beatty, D C Iowa, 88 F 
Supp 646, 649—Carson Naval 

Stores Co v U S, DCGa, 29 P 
Supp 818, 823 

Cal—Swall V Anderson, App, 140 
P2d 196, 199 

NT—People, on Complaint of Weber 

V Keane. 47 N T S 2d 347. 349, 181 
Misc 592 

68 C J p 293 note 82 

56 US —^U S V Perplies, CCA 
Wis, 165 P2d 874, 876 

N Y —People, on Complaint of Weber 

V Keane. 47 NTS 2d 347, 349, ISl 
Misc 592 

57 US—U S V Illinois Cent R 
Co, La, 58 set 633, 535, 303 US 
239, 82 LEd 773 

Trenton Chemical Co v U S, 

C A Mich, 201 P2d 776. 780—Na¬ 
bob Oil Co V U S, CAOkl, 190 
P2d 478, 479—U S v Perplies, 
CCAWis, 165 F2d 874, 876— 

Kempe v U S, CCA Iowa, 151 
F 2d 680, 688—Zimberg v U S, 
CCA Mass, 142 P 2d 132, 137— 
Binkley Mining Co of Missouri v 
Wheeler, CCA 8, 133 P 2d 863, 871 
U S V Beatty, D C Iowa, 88 F 
Supp 646, 649 

Cal—^Swall V Anderson, App, 140 
P2d 196, 199 

NT—People, on Complaint of Weber 

V Keane, 47 NTS 2d 347, 349, 181 
Misc 592 

More than intentional knowing vio¬ 
lation 

U S —In re Haynes. D C Kan , 88 F 
Supp 379, 381 

58. US—U S V Illinois Cent R 
Co, La, 68 set 533. 535, 303 US 
239, 82 LEd 773 

Trenton Chemical Co v U S. 
C A Mich, 201 P2d 776, 780—Na¬ 
bob OH Co V U S, CAOkl, 190 
P2d 478, 479—^Kempe v U S, 
CCAIowa, 151 F2d 680, 688— 

Zimberg v U S. CCAMiss,, 142 
P2d 132, 137. 
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and in statutes dealing with offenses wliich do not 
involve moral turpitude,the words will usually 
be deemed to be used without such implication, 
and in such instances the words are used in the 
sense of intentionally or purposely,oi to denote 
conduct which is intentional, or knowing, oi volun¬ 
tary, as distinguished from conduct which is ac¬ 
cidental, or conduct which is marked by a careless 
disiegaid of its rightfnlness Thus, sometimes 
when employed in statutes dealing with crime the 
words “willfuV^ and ^‘willfully^^ mean no more than 
that the person charged with the duty knows what 


he is doing, and they do not mean that, in addition,^ 
he must suppose that he is breaking the law.®^ 

The woids ^Villful'^ and '^willfully” aie defined 
generally as meaning disposed or ready, 64 ready, 65 

willing,66 willingly,67 desirouswishful,69 in¬ 
clined or favoiably disposed in prompt to 

do, give, grant 

The words are further defined as meaning con¬ 
sciously done consciously,^^ in obedience to the 
will,*^4 or with free activity of the perpetrator’s 
will;'75 governed by the will,*^® without regard to 
reason,or without yielding to reason, ^8 proceed- 


TJ S V Beatty, DC Iowa, 88 P 
•Supp 646, 649 

Cal—Swall V Anderson, App , 140 
P2d 196. 199 
Similarly expressed 

"The general notion that a willful 
act implies a bad purpose is derived 
from criminal statutes It has no 
such meaning when used in a stat¬ 
ute to denounce an act not in itself 
wrong 

Neb —^Union Transfer Co v Bee Line 
Motor Freights, 34 N'W’2d 363, 
365, 150 Neb 280 

59. Cal—Swall v, Anderson, App, 
140 P2d 196, 199 

Mlsdemeei.aior statutes 
US—S V Perpliels, CCAWis, 
166 F 2d 874, 876 
Highway safety regulations 

In some cases the word "willful” 
connotes an evil purpose, but it does 
not require this element in cases 
relating to important safety regula¬ 
tions on the public highway 
US—U S V Reid, DCMd, 110 
P Supp 253, 257 

60. U S —TJ S V Illinois Cent R 
Co, Ill. 58 set 533, 535, 303 US 
239, 82 LEd 773 

Trenton Chemical Co v U S, 
C A Mich, 201 P2d 776, 780—Na¬ 
bob Oil Co V U S, CAOkl, 190 
F 2d 478, 479—Kempe v U S , G 
CAIowa, 161 P2d 680, 688—Zim- 
berg V U S, CCAMiss, 142 P 
2d 132, 137 

U S V Beatty, DC Iowa, 88 F 
Supp 646, 649 

Cal—Swall V Anderson, App, 140 
P 2d 196, 199 

61. Cal—'Swall v Anderson, supra. | 

62 US—Nabob Oil Co v U S, 
CAOkl, 190 F2d 478, 479 

N T —People, on Complaint of Weber 
V Keane), 47 NTS 2d 347. 349, 181 
Misc 592 

63 US—Schmeller v U S, CCA 
Ohio, 143 P2d 544, 653 

DC—^Dennis v U S, 171 P2d 986, 
990, 84 US App DC 31—Fields v 
U S, 164 F2d 97, 100, 82 U S 
App DC 354—Townsend v U S, 
95 F2d 352, 368, 68 App D C 223 


Wash—State v James, 221 P 2d 482, 
494, 495, 496, 36 Wash 2d 882 

68 C J p 277 note 51 

64. Ohio—^In re Adoption of Shaw, 
108 NB2d 236, 239, 91 Ohio App 
347. 

In re Francis, Prob, 75 N E 2d 
700, 704 

65 NY —Schenectady Homes Cor¬ 
poration V Greenside Painting 
Coiporation, 37 NTS 2d 53, 55 

Heady to act 

Kv—Gatewood V Commonwealth, 285 
S W 193, 215 Ky 360 

66 US —Bowles v Arcade Inv Co , 
DC Minn, 64 PSupp 577, 680 

N T —Schenectady Homes Corpora¬ 
tion V Greenside Painting Corpo¬ 
ration, 37 NTS 2d 63. 65 

Ohio— In re Adoption of Shaw, 108 
NB2d 236, 239, 91 Ohio App 347 

In re Francis, Prob, 75 NE2d 
700, 704 

67 Cal—Swall v Anderson, App, 
140 P2d 196, 199 

Colo—Johnson v Denver Tramway 
Corp, 171 P2d 410, 414, 115 Colo 
214 

Ohio—In re Adoption of Shaw, 108 
NE2d 236, 239, 81 Ohio App 347 

68 G J p 286 note 64 

Willingly done 

Iowa—State v Windahl, 64 NW 
420, 431, 96 Iowa 470, 472 

68. Ky —Gatewood v Common¬ 

wealth, 285 SW 193, 216 Ky 360 

Ohio —In re Adoption of Shaw, 108 
NB2d 236, 239, 91 Ohio App 347 

69 Ohio—^In re Adoption of Shaw, 
supra 

In re Francis. Prob, 75 NE2d 
700, 704 

70 Ky —Gatewood v Common¬ 

wealth, 285 SW 193, 215 Ky 360 

71. Ky —Gatewood. v. Common¬ 

wealth, supra. 

72 Ark —New Union Coal Co v 
Walker, 31 SW2d 753, 755, 182 

Ark 460 

68 C J p 286 note 67 

73- Ill—Eldorado Coal & Coke Co 
V Swan, 81 NE 691, 692, 227 111 
586 

68 C J p 267 note 65, j 

632 


'74. Tex—State v Alcorn, 14 SW 
I 663, 664, 78 Tex 387 
•68 C J p 267 note 66 
Similarly defined 

(1) Doing of one’s own will with-^ 
out regard to the will of others.. 
Pa —Matthews v Park Bros & Co , 

23 A 208, 209, 146 Pa 384 

(2) What a man wills to do 

NJ —State V Orecchio, 99 A2d 595, 
■698, 27 NJ Super 484 

State V Scott, 142 A 7, 8, 104 
NJLaw 644 

(3) Of his own will 

N J —State V Scott, supra. 

(4) Full of will 

Okl—^Wick V Gunn, 169 P 1087, 
1088, 66 Okl 316, 4 ALR 107 
(6) Resulting from the exercise of 
one’s own will 

Tex—Indemnity Ins Co of Nortlu 
America v Scott, CivApp, 278 S 
W 347, 349 

75 Neb—Mmkler v State, 15 NW 
330, 331, 14 Neb 181 
68 C J. p 267 note 67 

75. Colo—Johnson v Denver Tram¬ 
way Corp, 171 P2d 410, 413, 115 
Colo 214 

Iowa.—Everts v. Jorgensen, 289 NW 
11, 15, 227 Iowa 818 
La—State v Kelley, 73 So 2d 437, 
440, 225 La. 495 

NC—State v. McDay. 61 S E 2d 86, 
87, 232 NC 888 

Ohio —In re Francis, Prob, 75 N E 
2d 700, 704 

68 C J p 267 note 72, p 286 note 60 
Due to one’s own will 
Ill—La Cerra v Woodrich, 62 NE 2d’ 
461, 466, 321 Ill App 107 
Due to one’s will 

Sask—^Anderson v Canadian Nor¬ 
thern R Co, 10 SaskL 326, 342, 
35 Dom L R 473 

77. Colo—Johnson v Denver Tram¬ 
way Corp, 171 P2d 410, 414, 115 
Colo 214 

68 C J p 293 note 95 

78. Colo —Johnson v Denver Tram¬ 
way Corp, 171 P2d 410, 413, 115 
Colo 214 

Iowa—Everts v Jorgensen, 288 NW.- 
11, 15, 227 Iowa 818. 
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ing from a conscious motion of the will;'^® free ac¬ 
tivity inspired by conscious motion of the will;^® 
spontaneous;SI by choice;S2 contrary to one's own 

conviction,S3 voluntary,S4 not accidental,S5 in¬ 


cidental,or involuntary the voluntary act of 
a party s 8 as distinguished fiom coercion.S3 

The terms are also defined as meaning delib¬ 
erate 3 deliberately;®^ knowing,®2 knowingly,®® 


La—state v Kelley, 73 So 2d 437, 
440, 225 La 495 

NC—State v McBay, 61 S E 2d 86, 
87, 232 NC 388 

Ohio—In re Francis, Proh , 76 NE 
2d 700, 704 
68 C J p 277 note 44 
Sminaily e2:p3^essed 

(1) Government toy the will, with¬ 
out yielding" to reason 

US—Roberts v U S, Tex, 126 F 
897, 903, 61 CCA 427 

(2) Controlled toy the will in con¬ 
tradistinction to reason 

Mich—^Highway Com’rs v Ely, 19 N 
W 940, 944, 54 Mich 173 
Wis—State V Smith, 8 NW 870, 
871, 52 Wis 134 

•79- Ariz—Shumway v Farley, 203 
P2d 507, 511, 68 Anz 159 

Colo —Johnson v Denver Tramway 
Corp, 171 P2d 410, 413, 115 Colo 
214 

NC—estate v McDay, 61 S E 2d 8’6. 

87, 232 NC 388 
68 C J p 267 note 75 

80. US —Meyer v Dollar S S 
Line, DC Wash, 43 F 2d 425, 426 

■68 C J p 267 note 70 

81. Ill—La Cerra v Woodnch, 52 
NE2d 461, 466, 321 Ill App 107 

68 C J p 267 note 77 

82 Colo—Pettingell v Moede, 271 
P 2d 1038, 1042, 129 Colo 484 

83. NT—Cunningham v. Bucklin, 8 
Cow 178, 185, 18 AmD 432 

Ont—Wilson v Manes, 28 Ont 419, 
435 

84. US—Nicastro v, U S, CA 
Utah, 206 F 2d 89, 92—Kempe v 
U S, CCA Iowa, 151 F 2d 680, 
'688—Zimtoerg v U S , C C A Mass , 
142 P2d 132, 138 

R P C v Foust Distilling Co, 
DC Pa, 103 FSupp 167, 171— 

Walnut St Co v Glenn, D C Ky, 
83 FSupp 945, 948—^Connor v 
Wheteler, DC Pa, 77 FSupp 875, 
879—Hatoer v Garthly, DC Pa, 67 
F Supp 774, 776—Bowles v Ward, 
DC Pa, 65 FSupp 880, 890—■ 

Bowles V Arcade Inv Co, DC 
Minn, 64 FSupp 577, 680—Bowles 
V. Batson, D C S C, 61 F Supp 839, 
844—^Bowles v Ammon, D C Neb , 
61 FSupp 106, 117—^Bowles v 
Krasno Bros Glove & Mitten Co, 
DC Wis, 69 FSupp 681, 583 
Ariz—Shumway v Farley, 203 P 2d 
507, 511, 68 Ariz 159 
■Colo—^Pettingell v Moede, 271 P 
2d 1038, 1042, 129 Colo 484 
-Ill—^La Cerra v Woodnch, 52 NE 
2d 461, 466. 321 Ill App 107 
NJ—^Wegiel V Hogan, 100 A 2d 349, 
351. 28 NJ Super 144. 


N T —^Monahan v Jacobs & Politi, 
6'6 NTS 2d 207. 213, 187 Misc 332 
NC—State v McDay, 61 S E 2d 86, 
87, 232 NC 388 

Ohio—In re Adoption of Shaw, 108 
NE2d 236, 239, 91 Ohio App 347— 
Tighe V Diamond, 82 NE2d 99, 
102, 82 Ohio App 487 
In re Francis, Proto, 75 N E 2d 
700, 704 

Pa—Commonwealth v O’Leary, 79 
A 2d 789, 792. 168 Pa Supei 569— 
Commonwealth v Hubbs, 8 A 2d 
618, 621. 137 Pa Super 244 
Wash—State v James, 221 P 2d 482, 
494. 495. 496. 36 Wash 2d 882 
68 C J p 267 note 79 

85 Anz—Shumway v Failey, 203 
P 2d 507, 511, 68 Anz 159 

Neb—Sail v ‘States ‘61 NW2d 256, 
261, 157 Neb 688 

86 W Va —State ex rel Koontz v 
Smith, 62 S E 2d 548, 651, 134 W 
Va 876 

87. Anz—Shumway v Parley, 203 
P2d 507, 511, 68 Anz 15 9 

Neb—Sail v State, 61 NW2d 256. 
261, 157 Neb 688 

W Va —State ex rel Koontz v Smith, 
62 SE2d 648, 551, 134 WVa 876 

88. Ohio—In re Adoption of Shaw, 
108 NE2d 236, 239, 91 Ohio App 
347 

'68 C J p 267 note 78 

89 Ohio— ^In re Adoption of Shaw, 
supra. 

80 US —It P C V Foust Distill¬ 
ing Co. DC Pa, 103 FSupp 167, 
171—Connor v Wheeler, D C Pa, 
77 F Supp 875. 879—Haber v 

Garthly, DC Pa, '67 FSupp 774, 
776—Bowles v Ammon. D C Neb, 
61 FSupp 106, 117 
DC—Fields V U S, 164 F2d 97, 
100, 82 US App DC 364 
Ill—'LaCerra v Woodnch, 52 NE 
2d 461, 466, 321 Ill App 107 
N T —^Monahan v Jacobs & PoUti, 
66 NTS 2d 207, 213, 214, 187 Misa 
332 

Schenectady Homes Corporation 
V Greenside Painting Corporation, 
37 NTS 2d 53, 65 

S C —^Reeves v Carolina Foundry & 
Machine Works, 9 SE2d 919, 921, 
194 SC 403 
68 C J p 269 note 9 
Done deliberately 

Iowa.—State v Lightfoot, 78 NW 
41. 107 Iowa 344, 348 ^ 

91. U S — ^U S V George F Fish, 
Inc, CCANT, 164 F 2d 798, 801 
Bowles V Batson, D C S C , 61 
F Supp 839, 844—^Bowleis V Krasno 
Bros Glove & Mitten Co , D C Wis , 
59 FSupp 681, 583 
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Colo—Johnson v Denver Tramway 
Corp, 171 P2d 410, 414. 115 Colo 
214 

Iowa—^Nelson v Deenng Implement 
Co. 42 NW2d 522, 627, ^41 Iowa 
1248 

Tex—Jones v. Traders & General 
Ins Co, Civ App, 144 S W 2d 689. 
693—OorptLS Jtins cited in J S 
Curtiss & Co V White, Civ App, 
90 S W2d 1095, 1100 
68 C J p 288 note 88 

92 US —Nicastro v U, S , CA 
Utah, 206 P2d 89, 92 —Kempe v 
U S, CCAIowa, 151 F2d 680, 
688—Zimberg V U S , C C A Mass , 
142 F 2d 132, 138 
R F C V Foust Di'stilling Co-, 
DC Pa., 103 FSupp 167, 171—Gut¬ 
man V Lawton Estates, D C N T, 
102 FSupp 724, 725—Walnut St 
Co V Glenn, DCKy, 83 FSupp 
945, 948—Connor v Whe'eler, DC 
Pa, 77 FSupp 875, S79—^Haber v 
Garthly, DC Pa, 67 FSupp 774, 
776—Bowles v Ward, D C Pa , 65 
F Supp 880, 890—Batson v Bowles, 
DCSC, 61 FSupp 839, 844— 

Bowles V Ammon, DC Neb, 61 F 
Supp lO^e, 117—’Bowles v Krasno 
Bros Glove & Mitten Co, DC 
Wis, 59 FSupp 581, 583 
NT—Monahan v Jacobs & Polxti, 
66 NTS 2d 207. 213, 214, 187 Misc 
332 

Wash—State v James, 221 P 2d 482, 
494, 495, 496, 36 Wash 2d 882 

93. U S —U S V George F Fish, 
Inc, CCANT, 154 F 2d 798. 801 
—Powell V U S, CCANC, 112 
F 2d 764, 767—U S, v Capitol 

Meats, CCANT, 106 F 2d 537, 638. 

In re Poliner, DC NT, 87 P 
'Supp 995, 996—^cheide v Porst- 
mann, DCMd, 66 FSupp 483, 488 
—^Bowles v Batson, DCSC, 61 
P Supp 839, 844—^Bowles v Krasno 
Bros Glove & Mitten Co, D C. 
Wis , 59 F Supp 681, 58'3 
Cal—^People v Darcy, 139 P 2d 118, 
123, 69 Cal App 2d 342—Corpus 

jraris cited In Schneider v Brecht, 
44 P2d 662, 666, 6 Cal App 2d 379 
D C —^Maragon v U S , 187 P 2d 
79, 80, 87 US App DC 349 

Mo—State v Foster, 197 SW2d 
313, 324. 355 Mo 677 
Miss—^Mason v State, 32 So 2d 140, 
141 

N T —Sanders v Kibnck Realty 
Corp, 99 NTS 2d 56, 61—Milgnm 
V Mane Dore, Inc, 98 N T S 2d 
187, 189—^Howland v Piroz Realty 
Corp. 72 NTS 2d 734, 735 
Tex —Corpus Olirls cited in J S 
Curtiss & Co V, White, Civ App. 
90 S W2d 1095, 1100. 

68 CJ p 270 note 16, p 289 note 91 
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design, intent, and puipose, and thus they are de¬ 
fined as meaning designdesigned,designed- 
It IS stated supra p 624 note 8 that the words by99 or withl design, and are furthei defined 

^Villful” and ^^willfully” imply such elements as as meaning intent,^ intentional,^ and also as mean- 


94;. U S —Beatty v U S , C A Iowa, 
191 P2d 317, 318 

Iowa—Nelson v Deeringr Implement 
Co, 42 NW2d 622, '527, 241 Iowa 
1248 % 

NC—Lamm v Lamm, 49 S E 2d 403, 
404. 229 NC 248 
68 C J p 275 note 13 
95. U S —Carson Naval Stores Co 
V U S, DCGa, 29 F Supp 818, 
821 

Miss—E L Bruce Co v Edwards, 
3 So 2d 846, 847, 192 Miss 1 
Mo —Plant V Thompson, 221 S W 
2d 834, 839 

Tex—City of Baird v West Texas 
Utilities Co, CivApp, 145 SW 
2d 965, 968 
68 C J p 271 note 35 
Express or implied lEiiowledg‘6 of 
probable coiiseq.aeiices 
Cal—^*lnderson v Newkiich, 225 P 
2d 247, 249, 101 Cal App 2d 171 
96 NC—State v McDay, 61 S B 
2d 816 , 87, 232 NC 388 
Okl—Shields v State, 89 P 2d 756, 
761, 184 Okl 618 

State y McMains, 241 P 2d 976, 
983, 95 OklCr 176 

Tex—^Moore v Moore, CivApp, 142 
S W 2d 270, 272 
68 C J p 269 note 11 
Showing’ desigrxL 

Iowa—State v Williams, 29 NW 
SOI, 70 Iowa 52, 54 
68 C j p 290 note 99 

97. Ariz—Shumway v Farley, 203 
P2d 507, 511, 68 Anz 159 
Okl —Bohannon v State, Cr , 271 P 2d 
739, 743—State v McMains, 241 
P2d 976, 983, 95 OklCr 176 
W Va—State ex rel Koontz v Smith, 
62 SE2d 548. 551, 134 WVa. 876 
'68 C J p 271 note 34. 

90 US—U S V Sag-hetto, DC 
Va, 41 F Supp 21, 28 
Cal—Swall V Anderson, App, 140 
P2d 196, 199 

Colo —Johnson v Denver Tramway 
Corp, 171 P2d 410, 414, 116 Colo 
214 

N J —^Duro Co V Wishnevsky, 16 A 
2d 64, 66, 126 N J Law 7 
Tex —Corpus JTiuris cited m J S Cur¬ 
tiss & Co V White, Civ App, 90 
S W2d 1095, 1100 

68 CJ p 270 note 14, p 288 note 89 

99 Ind—Coopnder v State, 31 N 
B 2d 53, 66, 218 Ind. 122, 132 A L R 
563 

Ohio—State v Harland, Com PI, 105 
NE 2d 293. 298 

Vt—State V Sylvester, 22 A 2d 605, 
508, 112 Vt. 202 

Wash—State v Bixby, 177 P 2d 689, 
698. 27 Wash 2d 144 
68 C J p 269 note 8, p 287 note 87 


1. US—Schmeller v U S. CCA 
Ohio, 143 P2d 544, 553 

Tex—Jones v Traders & General 
Ins Co, CivApp, 144 S W 2d 689, 
693 

68 C J p 287 note 87 

2. Ill—Tharp v Breitowich, 55 N 
E2d 392, 393, 323 Ill App 261— 
Gardner v Kelly, 31 N E 2d 278, 
279, 308 Ill App 6 

Miss —B L Bruce Co v Edwards, 
3 So 2d 846, 847, 192 Miss 1 
Ohio—Tighe v Diamond, 80 NE2d 
122, 127, 149 Ohio St 520 
68 C J p 268 note 89 
With deliberate intent 
Colo —McNeil Coal Corporation v 
Industrial Commission, 96 P 2d 889, 
890, 105 Colo 263 
68 C J p 271 note 33 
ITsed as meaning “intended” 

Ark—Blevins v State, 107 SW 393, 
394, 85 Ark 195 
68 C J p 270 note 21 
Common use 

“The common use of the word 
‘willfully* in the English language is 
in a sense denoting with intention “ 
Ind—Chicago, St L & P R Co v 
Nash, 27 NE 564, 1 Ind App 298 

3 US —Nicastro v U S , C A Utah, 
206 F2d 89. 92—Zimberg v U S, 
CCAMass, 142 F 2d 132, 138 
R F C v Foust Distilling Co, 
DC Pa. 103 FSupp 167, 171—Gut¬ 
man v Lawton Estates, D C N Y, 
102 FSupp 724, 725—^Walnut St 
Co V Glenn, D C Ky, S3 FSupp 
945, 948—Connor v Wheeler, DC 
Pa, 77 FSupp 875, 879—Bowles v 
Ward, DC Pa, 65 FSupp 880, 890 
—Bowles V Arcade Inv Co, D C 
Minn, 64 FSupp 577, 580—Bowles 
V Ammon, D C Neb , 61 P Supp 106, 
117—^Bowles V Krasno Bros Glove 
& Mitten Co, D C Wis, 69 FSupp 
581, 583 

Ala—Day v Downey. 66 So 2d 656, 
657, 256 Ala 587 

Anz—Shumway v Farley, 203 P 2d 
507, 511, 68 Anz 159 
Cal —Murrill v State Bd of Account¬ 
ancy of Dept of Professional and 
Vocational Standards, 218 P 2d 569, 
672, 97 Cal App 2d 709— Corpus Ju¬ 
ris cited in People v McNutt, 105 
P2d 657, 659, 40 Cal App 2d 835 
Colo—Pettingell v Moede, Colo, 271 
P 2d 1038, 1042 

DC—^Fields V U S, 164 F 2d 97, 
10fl» 82 US App DC 354 
Sherman v U S, MunApp, 36 
A 2d 656, 564 

Fla—Jackson v Edwards, 197 So 
833, 836, 144 Fla 187. 

Ill —La Cerra v Woodrich, 62 N E 2d 
461, 466, 321 Ill App 107. 

634 


Ind—Coopnder v State 31 NE2d 
53, 56, 218 Ind 122, 132 ALR 553 
Iowa—State v Hofer, 28 N W 2d 475, 
483, 238 Iowa 820 

La—Matthews v Franklin, App, 74 
So 2d 309, 315—Piazza v Zimmer- 
mann, App, 49 So 2d 491, 494 
Me—Thibodeau v Mai tin, 35 A 2d 
653, 654, 140 Me 179 
Mass —Sheehan v Goriansky, 72 N 
E2d 538, 541, 321 Mass 200, 173 
ALR 497—New England Trust Co 

V Paine, 59 NE2d 263. 269, 317 
Mass 543 

Mich—Tudryck v Mutch, 30 NW2(S 
512, 516, 320 Mich 86 
Mo—State v Stringer, 211 S W 2d! 
925, 929, 357 Mo 978—State v Hol¬ 
liday. 182 SW2d 553. 654, 353 Mo 
397 

Neb—Sail v State, 61 NW2d 256, 
261, 157 Neb 688 

NJ—^Wegiel V Hogan, 100 A 2d 349, 
351, 28 NJ Super 144—State v 
Orecchio, 99 A 2d 595, 598, 27 NJ 
Super 484 

NT—Monahan v. Jacobs & Politi, 66 
NTS 2d 207, 213, 187 Misc 332 

Schenectady Homes Corporation 

V Greenside Painting Corporation, 
37 NTS 2d 53, 65 

NC—State v McDay, 61 S E 2d 86, 
87, 233 NC 388 

Ohio —In re Adoption of Shaw, 108 N 
E 2d 236. 239, 91 Ohio App 347— 
Tighe V Diamond, 82 NE2d 99, 
102, 82 Ohio App 487—Panchula v 
Kaya. 18 NE 2d 1003, 1005, 59 Ohio 
App 556 

State V Harland, Com PI, 105 N 
E 2d 293, 298—In re Francis, Prob , 
75 NE 2d 700, 704 

Okl—Shields v State, 89 P 2d 756, 
761, 184 Okl 618 

Bohannon v State, Cr, 271 P 2d 
739, 743—State v Mcl^Jlains, 241 P 
2d 976, 983, 95 OklCr 176 
Pa—Commonwealth v O’Leary, 79 
A 2d 789, 792, 168 Pa Super 569— 
Commonwealth v Gallagher, 69 A 
2d 432, 434, 166 Pa Super 553— 
Commonwealth v Hubbs, 8 A 2d 
618, 621, 137 Pa Super 244 
S C —Reeves v Carolina Foundry & 
Machine Works, 9 S E 2d 919, 921, 
194 S C 403 

Utah—^Peterson v Peterson, 189 P 2d 
961, 962, 112 Utah 542 
Utah—Kidman v Kidman, 164 P 2d 
201, 202, 109 Utah 81 
Wash—State v James, 221 P 2d 482, 
494, 495, 496, 36 Wash 2d 882 
W Va —State ex rel Koontz v Smith, 
62 SB 2d 648, 551, 134 WVa 876 
68 C J p 270 note 23 

Xutemtioual and deliberate 

U S —Thompson v Hays, C C A Mo , 
11 F 2d 244, 248. 
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stubborn purpose^ii but not of,l2 or with,l3 malice. 


ing intentionally,^ intending the result which ac¬ 
tually comes to pass,^ pursuant to intention oi 
design ® 

The teims are also defined as meaning puipose,'^ 
pmposely,^ on purpose,^ with set puipose,^^ of 


“Willful” and “willfully” are further defined as 
meaning stubborn,stubbornlydetermined;^® 
self-deteinimed,^7 foimed,^^ and also as meaning 


DC—IT S V Barsky. DC, 7 FRD 
38, 40 

Xntentioiial and. wrongrfiil 

Mich —^Ernst v Grand Rapids En¬ 
graving Co. 138 NW 1050. 1051, 
173 Mich 254 

XnteiLtional and purposeful violation 
of orders 

Tenn —^American Mut Liability Ins 
Co V Gart, 125 S W 2d 140, 141, 174 
Tenn 297 

4. US —Inland Freight Lines v U 
S, C A Utah, 191 P 2d 313, 316— 
Delav/are & H R Coiporation v 
Bonzik, CCAPa, 105 P2d 341, 343 

In re Schnabel, D C Minn , 61 P 
Supp 386, 394 

Ariz—Shumway v Farley, 203 P 2d 

507, 511, 68 Anz 159 

Cal —Chan v Title Ins & Trust Co , 
App , 237 P 2d 53, 57—Swall v An¬ 
derson, App , 140 P 2d 196, 199— 
People V Darcy, 139 P 2d 118, 123, 
69 Cal App 2d 342—Lowen v Fm- 
nila, App , 93 P 2d 257, 260—Corpus 
Juris cited in Schneider v Brecht, 
44 P2d 662, 665, 6 Cal App 2d 379 

Colo —Johnson v Denver Tramway 
Corp, 171 P2d 410, 413, 115 Colo 
214 

DC—Maragon v U S , 187 F 2d 79, 
80, 87 US App DC 349 

Ga —Thornton v State, 10 S E 2d 714, 
715, 63 Ga App 255 

lova—Nelson v Deenng Implement 
Co, 42 NW2d 522. 527, 241 Iowa 
1248 

Mo—State v Foster, 197 S W 2d 313, 
321, 355 Mo 577 

N J —Duro Co V Wishnevsky, 16 A 
2d 64, 66, 126 N J Law 7 

NC—State v Chambers, 78 S E 2d 
209, 211, 238 NC 373—State v El¬ 
lison, 52 SE2d 9, 230 NC 59— 
State v Hayden. 32 S E 2d 333, 334, 
224 NC 779 

Tex—Jones v Traders & General 
Ins Co, Civ App, 144 S W 2d 689, 
693—Corpus Juris cited in J S 
Curtiss & Co V White, Civ App, 
90 S W2d 1095, 1100 

Vt—State V Sylvester, 22 A 2d 505, 

508, 112 Vt 202 

68 C J p 270 note 15, p 288 note 90, 
p 289 note 92. 

In ordinary parlance 

Ky—Jones v Mobile & O R Co, 127 
S W 144, 146 

5. US —^Kempe v. U. S , CCA Iowa, 
151 F2d 680, 688 

Anz —Shumway v Parley, 203 P 2d 
607, 511, 68 Anz 169 

NC—State v McDay, 61 S E 2d 86, 
87, 232 NC. 388. 


W Va —State ex rel Koontz v Smith, 
62 S E 2d 548, 651, 134 W Va 876 
68 C J p 270 note 22 
Similarly expressed 

Done with a set purpose to accom¬ 
plish the results which followed the 
act 

Ohio—De Shetler v Kordt, 183 NE 
85, 87, 43 Ohio App 236 

6. Okl —Bohannon v State, Cr , 271 
P 2d 739, 743—State v McMains, 
241 P2d 976, 983, 95 Okl Cr 176 

68 CJ p 271 note 30, p 290 note 98 

7. Ill—Tharp v Breitowich, 55 NE 
2d 392. 393. 323 Ill App 261—Gard¬ 
ner V Kelly, 31 NE2d 278, 279, 
308 I11APP 6 

68 C J p 268 note 90, p 271 note 36 
With the purpose of 
US—Von Bank v U S.CCAND, 
253 P 641, 642 
With design and purpose 
Minn—State v Smith, 199 NW 437, 
429, 159 Minn 511 

8. US —Boston <5 Me R R V U S, 
CCAMass, 117 F 2d 428, 431 

U S V Schneiderman, D C Cal, 
106 F Supp 906, 935 
Colo—Johnson v Denver Tramway 
Corp, 171 P2d 410, 413. 414, 115 
Colo 214 

68 C J p 270 note 20, p 289 note 97 
Done of a purpose 

S C —Talbert v Charleston & W C 
R Co, 55 SB 138, 139, 75 S C 136 
Purposeful 

Colo—Pettingell v Moede, 271 P 2d 
1038, 1042, 129 Colo 484 
Tenn—Jones v First State Bank, 13 
SW2d 326, 328. 158 Tenn 356 

9. Fla—Jackson V Edwards, 197 So 
833, 835, 144 Fla 187 

Utah—Peterson V Peterson, 189 P 2d 
961, 962, 112 Utah 642—Kidman v 
Kidman, 164 P 2d 201, 202, 109 Utah 
81 

68 CJ p 270 note 19, p 271 note 28, 
p 28 9 note 96 

With purpose 

Tex—Jones v Traders & General Ins 
Co, Civ App, 144 SW2d 689, 693 

10 US —Rowe V Gatke Corpora¬ 
tion, CCAInd, 126 P 2d 61, 66 
Cal—Swall V Anderson, App, 140 P 
2d 196, 199 

Colo —Johnson v Denver Tramway 
Corp, 171 P2d 410, 414, 115 Colo 
214. 

Okl—State V McMains, 241 P 2d 976, 
983, 95 OklCr 176 

Tex —Moore v Moore, Tex Civ App , 
142 SW 2d 270, 272 
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Wash—State v Bixby, 177 P 2d 689, 
698, 27 Wash 2d 144 
68 C J p 271 note 27, p 290 note 6 
Of set purpose 

US—Roberts v U S, Tex, 126 F 
897, 902, 61 CCA 427 
Iowa—State v Williams, 29 NW 
SO, 70 Iowa 52 

11. U S —^North Carolina v Vander- 
ford, CCNC, 35 F 282, 287 
68 C J p 269 note 2, p 270 note 17, p 
287 note 70 

12 N C —^Bailey v North Carolina 
R Co, 62 SE 912, 914, 149 NC 
169 

68 C J p 269 note 2, p 287 note 71 

13. Miss—Ousley v State, 122 So 
731, 732, 154 Miss 451, 456 
Neb—Bundy v State, 206 NW 21. 
22, 114 Neb 121 

14 Colo—Johnson v Denver Tram¬ 
way Corp, 171 P2d 410, 413, 115 
Colo 214 

NC—State v McDay, 61 S E 2d 86, 
87, 232 NC 388 

Ohio —In re Francis, Prob , 75 N E 2d 
700, 704 

68 C J p 276 note 23 
Stuhhoiuuess 

U S —Rowe V Gatke Corporation, C 
C AInd, 126 F 2d 61, 66 

15. Colo —Johnson v Denver Tram¬ 
way Corp, 171 P2d 410, 414, 115 
Colo 214 

68 C J p 292 note 67 

16. Okl—Wick V Gunn, 169 P 1087, 
1088, 66 Okl 316, 4 ALR 107 

17 US—Roberts v U S. Tex, 126 
F 897, 902, 61 CCA 427 

Bowles V Arcade Inv Co, DC 
Minn, 64 P Supp 577, 680 
Anz—Shumway v Farley, 203 P 2d 
507, 611, 68 Anz 159 
Ill—La Cerra v Woodnch, 52 N E 2d 
461, 466. 321 111 App 107 
N Y —Schenectady Homes Corpora¬ 
tion V Greenside Painting Corpo¬ 
ration, 37 N YS2d 53. 55. 

NC—State v McDay, 61 S E 2d 86, 
87, 232 NC 388 

Ohio—In re Adoption of Shaw, 108 
NE2d 236, 239, 91 Ohio App 347— 
Tighe V Diamond, 82 N E 2d 99, 
102, 82 Ohio App 487 
In re Francis, Prob, 75 N E 2d 
700, 704 

Pa—Commonwealth v O’Leary, 79 
A 2d 789, 792, 168 Pa Super 569— 
Commonwealth v Hubbs, 8 A 2d 
618, 621, 137 Pa Super 244 

18 SC —Reeves v Carolina Foun¬ 
dry & Machine Works, 9 S E 2d 
919, 921, 194 S C 403. 
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fixed It has also been said to mean obstinate;^® 

obstinately; 21 capricionsly,22 inflexible,23 reck¬ 
less,2^ persistently, 2 5 refractoiy;2® selfishly,2? 

and the word ^Villfully” has been defined as mean¬ 
ing in a willful manner 28 

It IS stated supra p 630 notes 42, 43 that the words 
“willful’^ and “willfully’^ may be used in a bad 
sense, or with a darker shade of meaning, and in 
this sense they are defined to mean malevolently ;28 
malicious, 20 wiongfully,2i unlawfully ,22 wan¬ 
ton ;23 wantonly, 2 4 pea verse, 2 5 peiversely;20 cor¬ 
ruptly ,27 and in this same sense they are defined to 
mean accomplished purposely and deliberately in 
violation of law 28 

^‘WillfuF' has been held to be equivalent to, or 
S 3 monymous with “deliberate” see 26 C J S. p 690 
note 81, and “mtentional” see 46 C J S. p 1106 note 
20 . 

“Willful” has been compared with, or distin¬ 
guished from, “absence of intention or design” see 
46 C J.S p 1106 note 15, “careless” see 12 C.J S 
p 1147 note 83.2, “casual and involuntary” see 14 
C J S, p 29 note 38, “deliberate” see 26 C J S p 690 
note 84, “gross” see 38 C.J S p 1081 note 36, “in¬ 


advertent” see 42 C J S p 496 note 3, “indiffeicnt” 
see 42 C J S p 1363 note 8, “in good faith” see 35 
C J S p 490 note 6, “intentional” see 46 C J S p 

1106 note 24, “involuntaiy” see 48 C J S p 766 note 
91, “malicious” see 54 C J S. p 929 note 7, “negli¬ 
gent” see Negligence § 1 e, “premeditated” see 72 
C J S p 483 note 96, “thoughtless” see 86 C J S p. 
783 note 99, and “wiongful,”28 

“Willfully” has been held to be equivalent to, or 
synonymous with, “intentionally” see 46 C J S p 

1107 note 33, “knowingly” see 51 C J S p 464 notes 
44, 45, and “maliciously” see 54 C.J.S p 932 note 66. 

“Willfully^’ has been compared with, or distin¬ 
guished from, “coriuptly” see 20 C J S p 240 note 
19, “designedly” see 26 C.J.S. p 1241 note 86, “false¬ 
ly” see 35 C J S p 627 note 9, “feloniously” see 36 
C J S p 634 note 14, “fraudulently” see 37 C J S. 
p 1368 note 11, “in good faith” see 35 C J S p 490 
note 7, “intentionally” see 46 C J.S. p 1107 notes 
34, 35, “involuntarily^^ see 48 C J S p 766 note 76, 
“knowingly” see 51 C J.S. p 464 notes 42, 43, 
“malice” see 54 C J S p 927 note 64, “maliciously” 
see 54 C J S. p 932 note 69, “mistake” see 58 C J S. 
p 831 note 26, “puiposely” see 73 C J S p 1262 note 
12, “rudely” see 77 C J S. p 543 note 41, “thiough 


19 Okl—Wick V Gunn, 169 P 1087, 
1088, 66 Okl 316, 4 ALR 107 
20. U S —Gutman v Lawton Es¬ 
tates, DCNT, lOS PSupp 724, 
725—Bowles v Ammon, LCKeb, 
61 FSupp 106, 117 

Colo—Johnson v Denver Tramway 
Corp, 171 P2d 410, 413, 115 Colo 
214 

NT—Monahan v Jacobs & Politi, 66 
NTS 2d 207, 213, 187 Misc 332 
NC—State v McDay, 61 S B 2d 86, 
87, 232 NC 388 

Ohio —In re Francis, Prob , 75 N E 
2d 700. 704 
68 C J p 275 note 19 
Zn an obstinate maimer 
Ind —Chicago, St L & P R Co v 
Nash, 27 NE 664, 1 Ind App 298 
Obstinacy 

U S —Rowe V Gatke Corporation, C 
CAInd, 126 F 2d 61, 66 
21 US—Boston & M R R V U 

S, CCAMass. 117 F 2d 428, 431 
Colo —Johnson v Denver Tramway 
Corp, 171 P2d 410, 414, 115 Colo 
214 

68 C J p 292 note 62 
22. U S —Kellems v U. S , D C Conn . 
97 FSupp 681, 682 

23 Colo —Johnson v Denver Tram¬ 
way Corp, 171 P 2d 410, 413, 115 
Colo 214 

68 C J p 276 note 8% 

Infi.ezibility 

Ind —Pennsylvania Co v Reesor, 108 
NE 983, 986, 60 Ind App 636 
GS C J p 292 note 56. 


24. U S —Heller v New Tork, N H 
& H R Co. CCANT, 265 F 192, 
197 

68 C J p 276 note 21 

Be^rree of recklessness so gross as 

to constitute willfulness 

Miss —E L Bruce Co v Edwards, 
3 So 2d 846, 847, 192 Miss 1 

25 NC—Brown v Brown, 32 SE 
320, 321, 124 NC 19, 70 Am S R 
574 

26. Del —Lobdell Car Wheel Co v 
Subielski, 125 A 462, 463, 32 Del 
462 

68 C J p 276 note 22 

27. Ind —^Pennsylvania Co v Rees¬ 
or, 108 NE 983, 987, 60 Ind App. 
636 

28. Ind —^Pennsylvania Co v Rees¬ 
or, supra 

68 CJ p 285 note 49 

29. U S —^Zimberg v U S, CCA 
Mass, 142 F 2d 132, 137 

Ga—Thornton v State, 10 S E2d 714, 
715, 63 GaApp 255 

NT—McDougall v Service Garage, 
69 NTS 2d 176, 180, 187 Misc 950 

68 CJ p 275 note 14. 

30. Ind—Coopnder v State, 31 NE 
2d 63, 56, 218 Ind 122, 132 ALR 
553 

NC—State v McDay. 61 S E 2d 86, 
87. 232 NC 388 

68 C J p 275 note 16. 
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31. US—Roberts v U S, Tex, 126. 
P 897, 903, 61 C C A 427 

68 C J p 293 notes 84, 96 

32. Or—^Wong v Astoria, 11 P 295, 
296, 13 Or 538 

68 C J p 292 note 68 

33 Pa —Petrowski v Philadelphia & 
R R Co, 107 A 381, 382, 263 Pa 
531 

68 C J p 276 note 24 

34. N T —In re Mallon’s Estate, 97 
NTS 23, 25, no App Div 61 

68 C J p 292 note 69 

35- Colo—Johnson v Denver Tram¬ 
way Corp, 171 P2d 410, 413, 115 
Colo 214 

NC—State v McDay, 61 S B 2d 86, 
87, 232 NC 388 

Ohio—In re Francis, Prob , 75 NE 2d 
700, 704 

68 C J p 275 note 20 

36. Colo —Johnson v Denver Tram¬ 
way Corp, 171 P2d 410, 414, 115 
Colo 214 

68 C J p 292 note 63 

37. Cal—^Murrill v. State Bd of Ac¬ 
countancy of Dept of Profession¬ 
al and Vocational Standards, 218 
P2d 569, 672, 97 Cal App 2d 709 

68 C J p 292 note 61 

38. NC—Truelove v Parker, 132 S 
B 295, 299, 191 NC 438 

68 C J p 274 note 88 

39 Minn—McLean v Burbank, 12 
Minn 630, 533 (Gilf 438). 
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inadvertence” see 42 C J S p 496 note 98, "will- 
ingly,”^® and *Vrongfully.”4i 

WILLFULNESS. It has been said that “willful¬ 
ness,” which in the law of torts has a well-estab¬ 
lished meaning,is a staters condition^^ of the 
mind It IS the quality of being willful, and arises 
fiom the spontaneous action of the will 

^^Willfulness” is an appropriate word to describe 
an act done purposely,^7 or one which proceeds 
from the will so as to make the act a purpose act,^^ 
and it implies an act done intentionally and de¬ 
signedly,^® and necessarily involves an omission, or 
the performance of a deliberate or intentional act, 
regaldless of consequences,®® The word “willful¬ 
ness” IS sometimes employed to characterize a thing 
done without ground for believing it is lawful,and 


it is sometimes employed to denote conduct marked 
by careless disregard of whether or not one had the 
right so to act ®2 

“Willfulness” means something more than mere 
carelessness,®® neglect,®^ negligence,®® oversight, or 
even shiftlessness,®® and something more than a fail¬ 
ure to exercise ordmary care.®'^ 

Willfulness necessarily involves, or rests upon, 
knowledge,®® and to constitute willfulness theie 
must be the element of intent®® or intention,®® pur¬ 
pose,®i or design,®® and these may be either actual 
or constructive ®® ‘Willfulness” also involves pre- 
meditation®4 and deliberation,®® and includes some 
element of evil motive and want of justification,®® 
and it sometimes embodies the element of malice,®^ 
either express or implied.®® Willfulness signifies 


40- Ind—Chicago. St L» & P R Co | 

V Nash, 27 NE 664, 1 Ind App 
298 

41. La—State v Pellerin, 43 So 159, 
161, 118 La 547 

71 C J p 1644 note 83 

42. Ind—Dienckx v Davis, 137 N 
E 685, 690, 80 Ind App 71 

43. D C —U S V Barsky, D C, 7 F 
RD 38, 40 

Ind —Barr v Chicago, St L & P R 
Co, 37 NB 814, 816, 10 Ind App 
433 

Phrases employing the word 
“willfulness” and of which more re¬ 
cent adjudications have not been 
found see 68 C J p 302 notes 85-90 

44. Ind —Barr v Chicago, St L & P 
R Co, 37 NE 814, 816, 10 Ind App 
433 

45- Ind —Southern Ry Co v McNee- 
ley, 88 NE 710, 711, 44 Ind App 
126 

68 C J p 300 note 28 
48 Ind—^Huff V Chicago, I & L 
R Co, 56 NB 932, 934, 24 Ind 
App 492, 79 Am SR 274 

47. Mo —Cramer v Springfield Trac¬ 
tion Co, 87 SW 24, 27, 112 Mo 
App 360 

48. S C —Talbert v Charleston & W 
C R Co, 55 SE 138, 139, 75 S C 
136 

49. Utah—Jensen v Denver & R G 
R Co, 138 P 1185, 1189, 44 Utah 
100 

SO Cal—Porter v Hofman, 85 P 2d 
447, 448, 12 Cal 2d 446 
Woodson V Everson, 142 P 2d 
338, 340, 61 Cal App 2d 204—Marchi 

V Wirone, 108 P.2d 469, 471, 42 Cal 
App 2d 124—^Norton v Puter, 32 P 
2d 172, 174, 138 Cal App 253 

Minn—Sohm v Sohm, 3 NW2d 496, 
497, 212 Mmn 316 

51. U S —Bowles v Jung, D C.Cal, 
67 FSupp. 701, 709. 


52. U S —Bowles v Jung, supra. 

53. U S —Baltimore & O R Co v 
Felgenhauer, CCA Mo, 168 F 2d 
12, 16 

Iowa—Claus v Chicago Great West¬ 
ern Ry Co, 111 NW 15, 16, 136 
Iowa 7 

54. Iowa —Claus v Chicago Great 
Western Ry Co , supra 

55. Iowa —Claus v Chicago Great 
Western Ry Co , supra 

68 C J p 300 note 34 

56. Iowa—Claus v Chicago Great 
Western Ry Co , supra 

57 Ill —Cook V Big Muddy-Carter- 
ville Mining Co, 94 NB 90, 94, 249 
Ill 41 

58. Ohio —^Haacke v. Lease, App , 41 
NE 2d 590, 597 

WVa—Young V State Compensation 
Com'r, 14 S B 2d 774, 776, 123 W Va 
299 

68 C J p 301 note 54 

Imports knowledge of the facts 

Ill —Rajek V Cummings, 41 N B 2d 
969, 971, 314 Ill App 465 

59. N J —State v Diamond, 83 A 2d 
799, 801, 16 NJ Super 26—State v 
Gooze, 81 A 2d 811, 814, 14 NJ Su¬ 
per 277 

WVa—Young v. State Compensa¬ 
tion Com*r, 14 S E 2d 774, 776, 123 
WVa 299 

68 C J p 301 note 43 

Intent on, part of wrongdoer 

NY—People v Baylinson, 206 NY 
S 804, 808, 311 App Div 40 

60. Wis —Rideout V Winnebago 

Traction Co, 101 NW 672, 676, 123 
Wis 297, 69 LRA 601 

68 C J p 300 note 32 

61. NJ—State v Diamond, 83 A 2d 
799, 801, 16 NJ Super 26—State v 
Gooze, 81 A 2d 811, 814, 14 N J Su¬ 
per 277 

Va—Thomas v Snow, 174 SB. 837, 
839, 162 Va, 654 
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WVa—Spence v Browning Motor 
Freight Lines, Inc, 77 S E 2d 806, 
810—Kelly v Checker White Cab, 
50 SE2d 888, 892. 131 WVa 816— 
Stone V Rudolph, 32 S B 2d 742, 
749, 127 WVa 335 

68 G J p 301 notes 44, 55 

62. Va—Thomas v Snow, 174 SE 
837. 839, 162 Va. 654 

W Va —Spence v Browning Motor 
Freight Lines, Inc , 77 S E 2d 806, 
810—Kelly v Checker White Cab. 
50 SB 2d 888, 892, 131 WVa SIC 
—Stone V Rudolph, 32 S E 2d 742, 
749, 127 WVa 335 

68 C J p 301 note 42 

Similarly expressed 

Willfulness cannot exist without 

purpose or design 

Del —Gallagher v Davis, 183 A 620, 
622, 7 W WHarr 380 

68 CJ p 301 note 42 [aj (2) 

63. Va—Thomas v Snow, 174 SB 
837, 839, 162 Va 654 

WVa—Spence v Browning Motor 
Freight Lines, Inc, 77 S E 2d 806, 
810—Kelly v Checker White Cab, 
50 SE2d 888, 892, 131 WVa 816— 
Stone V Rudolph, 32 S B 2d 742, 
749, 127 WVa 335 

64. Ohio —Haacke v Lease, App , 41 
NB2d 590, 597 

WVa—'Young v State Compensation 
Corner, 14 S E 2d 774, 776, 123 W 
Va 299 

65. Ohio—^Payne v Vance, 133 NE. 
85, 87, 103 Ohio St 59 

66 US—Spies V U S, NY, 63 S. 
Ct 364, 368, 317 US 492, 87 L Ed 
418 

Tex — Paddock V Siemoneit, 218 S W. 
2d 428, 434, 147 Tex 571 

67. Ill—La Cerra v Woodnch, 52 N. 
E2d 461, 466, 321 111 App 107 

68 C J, p 301 note 58 

68. SC —Hull V. Seaboard Air Line 
R Co, 67 SE 28, 76 SC 278, 10 
LR A ,NS , 1213 

68 C J p 300 note 36. 
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the evil mind,6^ and involves conduct whicL is quasi- 
criminal in nature 

The exact meaning of the word “willfulness” has 
often been defined by the courts,and one of the 
accepted definitions of the word is the intentional 
doing of a wrongful aetJ^ The teim denotes a 
wrongful act, done intentionally, without just 
‘Causeintentional wrongdoing,'^^ a criminal and 
willful intent to do wrong a design, intent, or 
puipose to do wrong*^® oi inflict injuiy.'^'^ How¬ 
ever, it IS not always necessaiy that there he an 
actual intent to cause injury, theie may be mere¬ 
ly a desire or intent to produce a ceitain resulf^® 
or a conscious failure to obseive due eaie,so but 
theie must be at least a willingness to inflict injuiy 
or harm^i or a conscious indiflerence to the peipetra- 
iion of the wrong ^2 Thus “willfulness” may he de¬ 
fined as meaning a conscious disregard of conse¬ 


quences,®^ disregard or indifference to,®^ con¬ 
sequences; and if there is a reckless and wanton 
disregaid of consequences, evincing a wilhngness to 
inflict injury, it will amount to willfulness although 
there is no diiect pi oof of an actual intention to 
inflict the injury complained of It has frequent¬ 
ly been held that an intentional disregard of a 
known duty necessary to the safety of the person 
or property of another, and an entire absence of 
care for the life, person, or property of others, 
such as exhibits a conscious indifference to con¬ 
sequences, makes a case of constructive or legal will¬ 
fulness 

In a number of cases “willfulness” has been ju¬ 
dicially construed to characterize conduct which is 
intentional, knowing, voluntaiy, deliberate, or ob¬ 
stinate, as distinguished from malevolent, or specifi¬ 
cally designed to be violative of law,®® but willful- 


S9 tJ S —Chicago, St P, M & O K 
Co V U S, Minn, 162 F. 835, 840, 
90 CCA 211 

70 Ind — ^Pittsburgh, C , C & St L 
R Co V Ferrell, 78 NE 988, 989, 
39IndApp 515 

71 Ind —^Huff V Chicago, I & L 
R Co, 56 NB 932. 934, 24 Ind App 
492, 79 Am SR 274 

72. Iowa—State v Willing, 105 IT 
W 355, 356, 129 Iowa 72 
Similarly defined 

“Willfulness” is the intentional do¬ 
ing of some act or the failure to do 
some act, according to one's own will, 
regardless of the right of others, 
when the person Knows, or is under 
legal obligation to Know, that the 
doing or the failing to do such act 
might cause injury to other persons 
S C —Geddings v Atlantic Coast 
Line R Co , 75 S E 284, 91 S C 477 
73- Mo —Dickensheet v Chouteau 
Mining Co. 202 SW 624, 627, 200 
Mo App 150 
•GS C J p 302 note 70 

74. US —^Harzfeld's, Inc v Otis Ele¬ 
vator Co, DC Mo, 116 F Supp 612, 
514 

Mo—State ex rel Kurn v Hughes, 
153 SW2d 46, 51, 348 Mo 177— 
Evans v Illinois Cent R Co, 233 
SW 397. 399, 289 Mo 493 

75 US —Chicago, St P, M & O R 
Co V U S , Minn, 162 F 835, 841, 
90 CCA 211 

78. NJ—State v Diamond, 83 A 2d 
799, SOI, 16 NJ" Super 26 —State v 
Gooze, 81 A 2d 811, 814, 14 MJ Su¬ 
per 277 

68 C J p 301 note 56. 

77. NJ—State V Diamond, 83 A 2d 
799, 801, 16 NJ Super 26—State v 
Gooze, 81 A 2d 811, 814, 14 NJ Su¬ 
per 277 

68 C,J p 301 notes 42-44. 


Actual izLteiLt to cause injury 

Del -—Tyndall v Rippon, Del Super , 
61 A 2d 422, 434, 5 Terry 458 
Law V Gallegher, 197 A 479, 
482, 9 WWHarr 189—Gallagher 
V Davis, 183 A 620, 622, 7 WW 
Harr 380 

Consciousness injury will result from 
act done 

Ohio—Haacke v Lease, App , 41 NE 
2d 590, 697 

7a Pa —^Allen v Unemployment 
Compensation Bd of Review, 77 A 
2d 889, 890, 168 Pa Super 295— 
Sabatelh v Unemployment Com¬ 
pensation Bd of Review, Dept of 
Labor & Industry, 76 A 2d 654, 656, 
168 Pa Super 85 

79, Ind—Pittsburgh, C, C & St L 
R Co V. Ferrell, 78 NE 988, 989, 
39 Ind App 515 

80 SC —Tinsley v Western Union 
Tel Co, 61 SE 913, 914, 72 S C 
350 

81. Pa—^Allen v Unemployment 
Compensation Bd of Review, 77 A 
2d 889, 890, 168 Pa Super 295— 
Sabatelli v Unemployment Com¬ 
pensation Bd of Review, Dept of 
Labor & Industry, 76 A 2d 654, 666, 
168 Pa Super 86 

68 C J p 302 note 65 

82. Pa—^Allen v Unemployment 
Compensation Bd of Review, 77 A 
2d 889, 890, 168 Pa Super 295— 
Sabatelli v Unemployment Com- 

I pensation Bd of Review, Dept of 
Labor & Industry, 76 A 2d 654, 666, 
168 Pa Super 85 

83 SC —Driggers v Southern Ry 
Co. 168 SB 185, 186, 169 SC 167 
—^Ford v Atlantic Coast Line R 
Co, 168 SE 143, 159, 169 SC 41. 

84. HZ —Lakeshore & M S, R Co v. , 
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Bodemer, 29 NE 692, 696, 139 Ill 
596, 32 Am S R 218 

68 C J p 301 note 46 

85. U S —In re Cunningham, D C N 
T, 253 F 663, 665 

68 C J p 301 note 47 

Indifference to attendant consequenc¬ 
es 

Mo —Moore v East St Louis & S Ry 
Co. App, 54 SW2d 767, 771 

86. Ga—Southern Ry Co v Chat¬ 
man, 53 S E 692, 695, 124 Ga 1026, 
6 LR A,NS, 283 

Brady v Glosson, GaApp, 74 S 
E2d 253. 256, 87 GaApp 476 

87. U S —Robins v. Pitcairn, CCA 
Ill, 124 P2d 734, 738—Storck v 
Northwestern Nat Casualty Co, C 
CAWis, 115 P2d 889, 891 

Ill—Mower v Williams, 84 NE2d 
435, 437, 402 111 486—Clarke v 

Shorchak, 52 NE2d 229, 237, 384 
Ill 561—Bartolucci v. Falleti, 46 
NE2d 980, 983, 382 Ill 168—Street¬ 
er V Humnchouse, 191 NE 684, 
686, 367 Ill 234—^Jeneary v Chi¬ 
cago & I Traction Co, 138 NE 203, 
206, 306 Ill 392 

Countryman v Sullivan, 100 NE 
2d 799, 802. 344 Ill App 371—An¬ 
derson V Brown, 92 N E 2d 495, 
499, 340 Ill App 613—Barnhart v 
Martin, 64 NE2d 743, 327 Ill App 
561—Clark v, Hasselauist, 25 NE 
2d 900, 904, 304 Ill App 41—Bello- 
my V Bruce, 25 NE 2d 428, 432, 303 
Ill App 349 

Ind—Bedwell v De Bolt, 60 NE2d 
875, 878, 221 Ind 600 

Mo —Taylor v Laderman, 161 S W 
2d 253, 255. 349 Mo 415 

68 C J, p 301 note 47 [a] 

88. US—^Woods V Cobleigh, DC 
NH. 75 FSupp 126, 130—Bowles 
V Weitz, DC Pa, 64 FSupp 829, 
833—^Bowles v Pechersky, D CPa., 
64 F Supp 641, 645. 
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ness may signify a conscions violation of law,®^ 
or it may mean a deliberate unwillingness to dis¬ 
cover and obey the law^^® and when the word is 
used to characterize an act in the realm of the 
cinninal law,^! or when it is used in statutes deal¬ 
ing with cnme ^2 ^ penal statutes,®^ it means 
more than voluntariness,®^ and more is required than 
the mere doing of the act proscribed G-enerally, 
in such statutes the term implies a purposeful de¬ 
sign to do a thmg with evil or illegal design,®® and 
it means an act done with a bad purpose,®'^ stub¬ 
bornly, obstinately, and perversely,®® and without 
justifiable excuse,®® but when it is used in a stat¬ 
utory prohibition involving no moial tuipitude it 
means no more than that the person charged with 
the duty knows what he is doing, and it does not 
mean that, in addition, he must suppose that he is 
breaking the law.^ When willfulness is a neces¬ 
sary element of a crime arising by failure to obey 
an administrative officer or directive, it means an 
act done without justifiable excuse or in stubborn or 
obstinate disregaid of the plain meaning of such 
order.® 

'Willfulness” is vaiiously defined as meaning 
obstinacy; perverseness,® set purpose;^ stubborn- 


WILLINGLY 

ness,5 recklessness,® voluntariness,*^ wantonness.® 

"Willfulness” has been held to be equivalent to, 
or synonymous with, "recklessness” see 76 C.J S 
p 71 note 95, and it has been compared with, or dis¬ 
tinguished from, "carelessness” see 12 C J S p 1148 
note 24, "failure to observe” see 35 C J S. p 481 
note 75, "inadvertence” see 42 C J* S p 496 note 97, 
"malice” see 54 C J S p 927 note 65, "mistake” see 
58 C J S. p 831 note 27, "negligence” see Negligence 
§ 9, and "recklessness” see 76 C.J S. p 71 note 97 

WILLING. Desirous; inclined or favorably dis¬ 
posed m mind, ready® "Willing” has been com¬ 
pared with "justified” see 51 C J S. p 421 note 31 

WILLINGLY. The word "willingly^' relates to the 
will,i® and it is defined to mean fieelyji^ readily,^® 
voluntarily;^® of free choice,with one’s fiee 
choice or consent -v^rith a mind melined or 
favorably disposed to an act;^® in the manner of 
bemg ready to do an act,^*^ without reluctance;^® 
without legal excuse ,i® aggressively ®0 

"Willingly” has been compared with, or distin¬ 
guished from, "willfully” see ante p 637 note 40, 
and "wittingly 


89. U S —Stem v U S , C C A Cal, 
153 F 2d 737, 742 
SO. US —Stein v U S , supra 

91. U S —Bowles V Jung, D C Cal, 
57 FSupp 701, 709 

92. U S —Bowles v Jung, supra 

93. U S —^Bearing v U S, CCA 
Colo , 167 F 2d 310, 312 

94. US —Bowles v Jung, D C Cal, 
57 FSupp 701, 709 

95. U S —^Bearing v U S , C C A 
Colo, 167 F 2d 310, 312 

96. US —^Bowles v Jung, B C Cal, 
57 FSupp 701,709 

97 US—Bearing v U S, CCA 
Colo, 167 F 2d 310, 312 
Bowles V Jung, B C Cal, 57 F 
Supp 701, 709 

BC—^Watkins v Bistnct of Colum¬ 
bia, MunApp, 60 A 2d 227, 230 

98. US —Bowles v Jung, B C Cal, 
67 FSupp 701, 700 

99. U S —Bearing v U S, CCA 
Colo , 167 F 2d 310, 312 

1- US —Schmeller v U S , C C A. 

Ohio, 143 F 2d 644, 653 
B C—^Watkins v District of Colum¬ 
bia. MunApp, 60 A 2d 227, 230 
TiolatloiL of regulatory statnta 

‘•Willfulness’^ in violating a regula¬ 
tory statute implies, not so much a 
malevolent design, as action with 
knowledge that one's acts are pro¬ 
scribed or with careless disregard 
for their lawfulness or unlawfulness. 


U S —Mercado v Brannan, C A Puer¬ 
to Rico, 173 F 2d 554, 555 
2. US—Stem v U S, CCA Cal, 
153 F2d 737, 742 

3 Ind —Bull V Cleveland, C, C & 
St L. R Co, 52 l^E 1013, 1014, 21 
Ind App 571 

4. Ohio—Payne v Vance, 133 NE 
85, 87. 103 Ohio St 69 

5. Ind —Bull V Cleveland, C. C & 
St L. R Co, 62 NE 1013, 1014, 21 
IndApp 571 

6. SC —^Hull V Seaboard Air Line 
Ry, 57 SB 28, 76 S C 278, 10 LR 
A ,N S , 1213—^Pickett v Southern 
R Co, Carolina Division, 48 SE 
466, 469, 69 SC 445—Proctor v 
Southern R Co, 39 SE 351, 358, Cl 
SC 170 

7. Ind—Bull V Cleveland, C, C & 
St L R Co, 62 NE 1013, 1014, 21 
Ind App 571 

68 C J p 301 note 63 

8 Ill —^Walldren Express & Van Co 
V Krug, 126 NE 97, 99, 291 Ill 
472 

68 C J p 302 note 64. 

9. Webster New Int D 

Phrases employing the word 
“willing” and of which more recent 
adjudications have not been found 
see 68 C J p 303 notes 96-98 

10. Miss —^Harrington v State, 64 
Miss 490, 493 

11. Ala—Edwards v State, 108 So 
I 639, 640, 21 Ala App 375, 
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Miss—Harrington v. State, 64 Miss 
490, 493 

Phrases employing the word 
“willingly” and of which more recent 
adjudications have not been found see 
68 C J p 303 notes 16-28 

12. Ala—Edwards v State, 108 So 
639, 640, 21 Ala App 375 

Ind—Chicago, St L & P R Co v 
Nash, 27 NE 564, 1 Ind App 298 

13. Ala—Edwards v State, 108 So 
639, 640, 21 Ala App 375 

68 C J p 303 note 8 
14 Ala—^Edwards v State, supra 
Ind—Chicago, St L & P R Co v 
Nash, 27 NE 564, 1 Ind App 298 
15. Ala—Edwards v State, 108 So 
639, 640, 21 Ala App 375 
Ind—Chicago, St L & P R Co v. 

Nash, 27 NE 564, 1 Ind App 298 

16 Ind—Chicago, St L & P R Co. 
V Nash, supra 

68 C J p 303 note 9 

17 Ala—Edwards v State, 108 So~ 
639, 640, 21 Ala App 375 

Ind—Chicago, St L & P R Co v. 

Nash, 27 NE 564, 1 Ind App 298 

18. Ala—Edwaids v State, 108 So. 
639, 640, 21 Ala App 375 

Ind—Chicago, St L & P R Co v. 

Nash, 27 NE 564, 1 Ind App 298 

19. NC—State v Evans, 138 SE 
518, 619, 194 NC 121. 

20. N C —State v Evans, supra 

21. Miss—^Harrington V. State, 64 

I Miss 490, 493. 
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WILLINGNESS. The word ^^willingness” signifies 
a mental state,22 a condition or state of the mind,23 
and “willingness” may be evidenced by consent 
The relation between “willingness” and “consent” is 


stated in 15 C J S p 981 note 24, 

The antithesis of “willingness” is “compulsion” see 
15 C.J S. p 790 note 21 


Idaho—^Ambergris Min Co v \2Z Ohio— State v. Schwab, 143 NE 
Day, 85 P 100, 113, 12 Idaho 108 29, 31, 109 Ohio St 532. 

fig C J p 304-380 note 31. 1 


24. Ohio—State v Schwab, supra. 
68 C J p 304-380 note 33. 
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This Title includes instruments in writing making dispositions of property to take effect at death; 
nature, requisites, validity, incidents, construction, operation, and effect of such instruments, evidence 
relating thereto, probate, establishment, and contest thereof; estates or interests created, and conditions 
or restrictions imposed thereon, and rights and liabilities of devisees and legatees 

Matters not in this Title, treated elsewhere m this work, see Descriptive-Ward Index 

Analysts 


I. INTEODUOTORY, §§ 1-2 

II. RIGHT AND CAPACITY TO MAKE A WILL, §§ 3-75 
A Existence of Right in General, §§3-5 
B Legal Disabilities, §§ 6-14 
C Mental and Physical Disabilities, §§ 15-30 
D Evidence, §§ 31-75 

1 Presumptions and Burden of Proof, §§ 31-39 

2. Admissibility, §§ 40-57 

3. Weight and Sufficiency, §§ 58-75 

ni. WHAT MAY PASS BY WLL, §§ 76-90 

IV. WHO MAY TAKE UNDER A WILL, AND RESTRICTIONS ON TESTAMENTARY DISPOSI¬ 
TION, §§ 91-UO 

V. CONTRACTS FOR TESTAMENTARY OR SIMILAR DISPOSITION OF PROPERTY, §§ 111-126 

VI. NATURE, REQUISITES, AND VALIDITY, §§ 127-261 

A. General Nature and Essentials of Will, §§ 127-154 
B Form and Contents, §§ 155-166 
C. Execution, §§ 167-199 

D Holographic, Mystic, and Nuncupative Wills, §§ 200-218 

E. Soldiers’ or Mariners’ Wills, §§ 219-220 

F. Fraud, Mistake, and Undue Influence, §§ 221-261 

Vn. REVOCATION, §§ 262-297 

A. In General, §§ 262-263 

B. By Act of Testator, §§ 264-286 

C. By Operation of Law, §§ 287-295 

D. Operation and Effect of Revocation, §§ 296-297 

Vm. REVIVAL AND REPUBLICATION, §§ 298-303 
IX. WILLS AFTER EXECUTION AND BEFORE PROBATE, §§ 304r-306 

X. PROBATE, ESTABLISHMENT, AND ANNULMENT, §§ 307-585 

A. Probate in General, §§ 307-325 

B. Actions to Establish or Determine Validity in General, §§ 326-334 

C. Probate or Establishment of Lost or Destroyed Will, §§ 335-339 

D. Probate or Record of Foreign Will and Original Probate of Will 

OF Resident Made in Foreign Jurisdiction, §§ 340-350 
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See also descriptive word index for Title “Wills” in Volume 95 
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X. PROBATE, ESTABLISHMENT, AND ANNULMENT—Continued 

E. Jurisdiction and Venue, §§ 351-355 
F Time for Probate, Limitations, and Laches, §§ 356-360 
G Parties, §§ 361-368 

H Citation or Notice and Appearance, §§ 369-371 
I Pleading, §§ 372-382 

J. Evidence, §§ 383-421 

1 Presumptions and Burden of Proof j §§ 383-388 

2 Admissibility, §§ 389-408 

3 Weight and Sufficiency, §§ 409-421 

K. Hearing or Trial, §§ 422-489 

1 In General, §§ 422-441 

2 Conduct of Hearing or Trial, §§ 442-454 

3 Questions of Law and Fact, §§ 455-467 

4 Instructions, §§ 468-479 

5 Verdict, Findings, and Declarations of Lazv, §§ 480-486 

6 Objections and Exceptions, and Waivei of Cure of Irregularities 

and Errors, §§ 487-489 
L New Trial, §§ 490-492 
M Judgment, Order, or Decree, §§ 493-513 
N. Review, §§ 514-557 

1 Of Probate Proceedings, §§ 514-545 
2, Actions Relating to Wills or Probate, §§ 546-557 
O Costs and Expenses, §§ 558-572 
P Operation and Effect, §§ 573-584 
Q Record, § 585 

XL CONSTRUCTION, §§ 586-1096 
A In General, §§ 586-588 

B General Principles of Construction, §§ 589-632 
C Evidence in Aid of Construction, §§ 633-642 

D. Designation of Beneficiaries and Their Shares, §§ 643-718 

1 General Principles, §§ 643-649 

2 Particular Designations, §§ 650-691 

3 Classes, §§ 692-696 

4 Shaies or Portions of Beneficiaries, §§ 697-706 

5 Division Per Stirpes or Per Capita, §§ 707-716 

6 Exclusion from Will or Restnction of Gift, §§ 717-718 

E. Gifts Over on Death, §§ 719-728 
F Survivorship, §§ 729-736 

G Substitution, §§ 737-746 

H. Description of Property, §§ 747-801 

1. In General, §§ 747-760 

2. Real Property and Interests Therein, §§ 761-777 
3 Personal Property, 77B-794 

4. Cumulative and Substitutional Legacies, and Residuary Clause, §§ 
795-801 

I. Estates, §§ 802-973 

1. Creation by Will m General, §§ 802-808 

2 Fee Simple Absolute, §§ 809-832 

3 Absolute Interest in Personalty, §§ 833-849 

4. Defeasible Fees and Defeasible Interests in Personalty, §§ 850-857 

See also descriptive word index for Title “Wills” in Volume 95 
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XI. CONSTRUCTION—Continued 
I* Estates— Continued 

5 Determinable FeeSj Fees Subject to Condition Subsequenfj and 

Fees Simple Conditional, §§ 858-860 

6 Estates Tail, Rule in Shelley's Case, Rule in Wild's Case, §§ 

861-884 

7 Life Estates, §§ 885-900 

8 Estates for Years, Annuities, Income, and Support and Mainte^ 

nance, §§ 901-904 

9 Undivided Interests, §§ 905-908 

10 Future or Executory Estates and Interests, §§ 909-920 

11. Vested or Contingent Estates and Interests Generally, §§ 921-945 
12 Vested or Contingent Remainders, §§ 946-973 

J. Conditions and Restrictions, §§ 974-1003 

K. Testamentary Trusts, §§ 1004-1061 

1 Creation and Existence, §§ 1004—1022 

2 Construction and Operation, §§ 1023-1039 

3 Duration and Termination of Trust, §§ 1040-1050 

4 Limitation Over or Other Disposition of Property on Teiminafion 

of Trust, §§ 1051-1059 

5 Effect of Failure of Trust, §§ 1060-1061 
L Testamentary Powers, §§ 1062-1072 

M Actions to Construe Wills, §§ 1073-1096 

XIL RIGHTS AND LIABILITIES OF DEVISEES AND LEGATEES, §§ 1097-1363 
A Nature of Title and Rights in General, §§ 1097-1123 
B Particular Classes and Kinds of Legacies and Devises, §§ 1124-1146 
C. Acceptance, Renunciation, and Abandonment or Forfeiture of De¬ 
vise OR Legacy, §§ 1147-1152 
D Abatement of Legacies, §§ 1153-1171 
E Ademption, §§ 1172-1181 
F Advancements, §§ 1182-1196 
G Lapse of Legacies or Devises, §§ 1197-1222 

1. In General, 1197-1215 

2, Representation and Prevention of Lapse, §§ 1216-1222 

H. Devolution of Property on Failure of Testamentary Disposition, 

§§ 1223-1236 

I. Election, §§ 1237-1296 

1. In General, §§ 1237-1255 

2. Election by Surviving Spouse, §§ 1256-1267 

3 Method of Making or Signifying Election, §§ 1268-1284 

4 Effect of Election, §§ 1285-1296 

J. Legacies as Payable Out of, or Chargeable on, Property, Estate, oh 

Interest, §§ 1297-1310 

IC Debts and Obligations of Testator, §§ 1311-1328 
L Debts of Beneficiaries, §§ 1329-1337 

M. Time of Payment of Legacies, §§ 1338-1344 

N. Interest on Legacies, §§ 1345-1363 

XIII. JOINT AND MUTUAL WILLS, §§ 1364-1367 

See also descriptive word index for Title “Wills’' in Volume 95 
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Sub-Analysis 


L INTRODUCTOET—p 676 

§ 1. Definitions—p 676 
2. History—p 679 

n. RiaHT AND CAPACITY TO MAKE A WILL—p 680 

A. Existence of Right in General— p 680 

§ 3, Right dependent on statute—680 

4. What law governs—^p 684 

5. Time at which capacity must exist—^p 684 

B. Legal Disabilities—^ p 686 

§ 6. Aliens—^p 686 
7. Indians—^p 686 

8 Infants—p 687 

9 Married women—p 688 

10. - Separate estate—^p 689 

11. -Requisites and sufficiency of husband’s consent—689 

12 Sovereign—p 690 

13 Spendthrift—p 690 

14 Suicide—p 690 

C. Mental and Physical Disabilities —p 690 

§ 15. Requisites of testamentary capacity generally; standards or tests—p 690 
16 Illiteracy—p 706 
17. Insanity—p 706 
18 -Insane delusions—p 708 

19 . -Lucid intervals—^p 715 

20. -Adjudication as to insanity or incompetency; guardianship or commit¬ 

ment—p 716 

21 Imbecility—p 717 

22 Eccentricity, personal habits and conduct—^p7l7 
23. Prejudices and beliefs—^p 719 

24 Moral delinquency—^p 720 

25 Use of intoxicants—p 720 
26. Use of drugs—p 720 

27 Old age—^p 721 

28. Impairment of memory; absent-mindedness—p 726 

29. Sickness, disease, and physical infirmity—p 727 
30 Deafness, dumbness, and blindness—731 

D. Evidence —p 731 

1. Presumptions and Burden of Proof —731 
§ 31. General rules—^p 731 
32 Suicide—p 739 
33. Hereditary insanity—p 739 
34 Use of intoxicants—^p 739 
35. Unjust or unnatural disposition—p 740 
36 Prior or habitual insanity and lucid intervals—^p 741 
37. Adjudication as to insanity and guardianship—p 742 
38 Delusions and monomania—^p 744 

39. Physical condition and mental derangement therefrom; old age—^p 744 
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n. RIGHT AND CAPACITY TO MAKE A WILL—Co^tiImea 

D. Evidence—C ontinued 

2. Admissibility —p 746 
§ 40 In general—p 746 

41, Suicide of testator—p 747 

42 Hereditary insanity—p 747 

43 Habits and reputation, use of intoxicants—p 747 
44. Unjust or unnatural disposition—p 747 

45 Adjudication as to insanity and guardianship—p 748 

46 Insane delusions, monomania, and peculiar belief or opinion—^p 749 

47 Physical condition and mental derangement therefrom, age—p 750 

48 Circumstances of execution—p 750 

49. Source of testator’s property—p 750 

50. Mental condition prior and subsequent to execution—p 750 

51. Transaction of business—^p 752 
52 Conduct and declarations of testator in general—^p 753 
53. Conduct of testator toward friends and relatives—p 754 

54 Declarations and inclinations of testator respecting disposition of property —p 

754 

55 Declarations of testator as to capacity—p 755 

56 Execution of other wills—p 755 
57. Moral delinquency—p 756 

3. Weight and Sufficiency —p 756 
§ 58 In general—p 756 

59 Suicide by testator—p 764 

60. Hereditary insanity—p 765 

61. Intoxication, habitual drunkenness, and use of drugs—p 765 

62. Mode of disposition of property—p 766 

63 Lucid intervals—p 768 

64 Adjudication as to insanity and guardianship—^p 769 

65 Insane delusions and monomania—^p 771 

66 Peculiar belief or opmion and eccentricity—p 772 

67 Physical condition and mental derangement therefrom—p 773 

68 Old age and accompanying physical and mental weakness—p 774 

69. Circumstances of execution—^p 775 

70. Mental condition prior and subsequent to execution of will—p 776 

71. Transaction of business and management of property—777 

72 Conduct and declarations of testator—^p 778 

73 Understanding as to property—^p 779 

74 Nuncupative wills—p 780 

75 Testimony of attesting witnesses—^p 780 

m. WHAT MAY PASS BY WILL—p 782 

§ 76. In general—^p 782 

77. What law governs—^p 785 

78. After-acquired property—^p 785 

79. Property changed in form—p 786 

80. Equitable interests, trusts, and powers—p 787 

8L Interests of vendor and purchaser under contract to convey—p 787 

82. Interests under land warrants, certificates for purchase money, etc.—p 788 

83. Rights of action—p 789 
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III. WHAT MAY PASS BY WILL— Continued 
§ 84, Rights of entry—p 789 

85 Future or contingent estates, interests, or possibilities—p 789 

86 Proceeds of insurance policy—p 792 

87 Property m which surviving husband or wife has interest—p 793 

88 Community property—^p 794 

89 Property payable or transferable to others at testator's death—p 796 

90 Testator's dead body—^p 796 

IV. WHO MAY TAKE UNDER A WILL, AND RESTRICTIONS ON TESTAMENTARY DISPOSI¬ 

TION—p 797 

§ 91 General considerations—p 797 

92 -Regulation and control by state—p 797 

93 - Objects or purposes and beneficiaries—p 798 

94 - Date of capacity—799 

95. - Existence of beneficiary—p 800 

96 - What law governs—^p 801 

97 Husband and wife—p 802 

98 Heirs, next of km, or children—^p 807 

99 Illegitimates and their descendants—p 814 

100. Paramours, concubines, or parties to invalid marriage—p 815 

101 Professional, religious, or other confidential adviser, draftsman of will—817 

102 Attesting witness—p 817 

103 Spouse of attesting witness—^p 821 

104 Slayer of testatoi or of beneficiary, and persons guilty of other misconduct— 

p 822 

105 Unincorporated associations—p 823 

106 Corporations—p 824 

107 Other persons or bodies—^p 829 

108 Restrictions on testamentary disposition for charitable, benevolent, or religious 

purposes—p 831 

109 -Execution of will within specified time prior to death—p 832 

110 - Restrictions as to amount of gift—p 842 

V. CONTRACTS FOR TESTAMENTARY OR SIMILAR DISPOSITION OF PROPERTY—p 861 

§ 111 Existence and validity—^p861 

112 -Mutual assent—^p 865 

113(1) - Consideration—p 866 

113(2) -Evidence as to existence and terms of contract—^p 868 

114 Construction—p 871 

115 What law governs—^p 873 

116 Performance or breach—p 873 

117 Modification, and rescission, abandonment, or other termination—p 876 

118 Ratification and affirmance—^p 880 

119 Subsequently executed transfers, encumbrances, or wills—^p 881 

120 Rights of surviving spouse—^p 882 

121 Promisee's loss of rjghts by waiver, estoppel, or abandonment— p 883 

122 Remedies available in general—p 884 

123 Actions for goods or services—^p 887 

124, Actions for damages for breach—p 891 

125. -Right of action, time to sue, and procedure generally—891 

126-Evidence—^p 896 
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VI. NATURE, REQUISITES, AND VALIDITY—p 898 

A General Nature and Essentials of Will— 898 
§ 127(1). In general—p 898 

127 (2) Ambulatory and revocable character—p 899 

128 Time of taking effect—p 901 

129 Testamentary intent—902 

130 Knowledge of testator of contents of will—p 906 

131 Disposition of property—^p 907 

132 - Manner of disposition, unjust and unnatural dispositions—p 907 

133 Tenure, estate, or interest which may be created—p 912 

134 Appointment of executor or guardian, and provision for payment of debts— 

p 912 

135 Revocation or revival of prior will—p 913 

136 Will distinguished from other instruments—913 

137 - Deeds—p 915 

138 - Mortgages—^p 919 

139 - Leases—p 920 

140 - Contracts—p 920 

141 - Bills and notes—p 924 

142 - Bonds—^p 924 

143. - Declarations or deeds of trust—p 925 

144 - Instruments creating powers—^p 928 

145. -Assignments—p 929 

146 - Bills of sale—^p 929 

147 - Gifts—^p 929 

148 - Other instruments—^p 931 

149 -Evidence as to character of instrument—932 

150 What law governs—p 934 

151 Partial invalidity—p 937 

152 Contingent wills—^p 938 

153 Instructions for, and preparation of, will—p 941 

154 Statutory requirements—^p 941 

B. Form and Contents— p 942 

§ 155. In general—^p 942 
156 Writing—^p 944 

157. Certainty required—^p 945 

158 Instrument in form of letter—p 948 

159 Incomplete instruments—p 949 
160. Will on both sides of paper—p 950 
161 Separate instruments—p 950 

162. One will on separate sheets of paper—^p 951 

163. Incorporation by reference to extrinsic document or occurrence—^p 952 

164. Codicils—p 960 

165. Instrument operating as will and also as other document—963 

166. Alterations—^p 963 

C. Execution—964 

§ 167. Statutory requirements—^p 964 
168 Date—p 969 

169. Signature or subscription by or for testator—^p 970 

170. - Necessity and purpose—p 970 

171. - Requisites and sufficiency in general—^p 971 
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VL NATTOB, REQUISITES, AND VALIDITY—Continnea 

C- Execution— Continued 

§ 172. - Signing by mark—p 972 

173 - Signing for testator by another—p 97S 

174 - Signing with assistance of another—p 977 

175 - Seal or stamp as signature—p 978 

176 - Time of signing—^p 978 

177. - Place of signature—979 

178 Reading of will by or to testator—^p 988 

179. Seal—p 988 

180. Revenue stamp—p 989 

181. Acknowledgment—p 989 

182. Attestation and subscription by witnesses—^p 991 

183. - Necessity and purpose—p 993 

184. - Number of witnesses—^p 995 

185. - Competency of witnesses—^p995 

186 - Request of testator for attestation and subscription—p 1007 

187 - Publication—^p 1010 

188. - Signing or acknowledging signature or will by testator in presence of 

witnesses—^p 1015 

189 - Subscription by witnesses in presence of testator—p 1021 

190. - Signing by witnesses in presence of each other—^p 1026 

191 - Requisites and sufficiency of subscription by witnesses in general—^p 1027 

192. - Signing by mark, initials, fictitious name, or description—p 1029 

193 - Signing of witness’ name by third person at his request—^p 1029 

194. -Time of affixing signatures—^p 1030 

195 - Place of signatures—^p 1030 

196 -Attestation clause—^p 1033 

197. -Attestation of erasures, interlineations, and substitutions—1035 

198. Codicils—p 1035 

199. Delivery—p 1036 

D. Holographic, Mystic, and Nuncupative Wills— p 1036 

§ 200. Holographic wills—^p 1036 

201. -What law governs—p 1038 

202. -Who may make—^p 1038 

203. -Testamentary mtent —p 1038 

204 -Form—^p 1040 

205. -Execution—p 1041 

206. - Deposit or custody —p 1048 

207. - Codicil—^p 1048 

208. Mystic wills—p 1049 

209 Nuncupative wills—^p 1049 

210. -- Definition, nature, and essentials in generaP^p'T049 

211. - Persons who may make—^p 1051 

212. - Circumstances and occasion of making—^p 1051 

213 - Property which may pass—p 1051 

214. - Execution in general—^p 1052 

215. - Publication and request to witnesses—^p 1052 

216. - Number and competency of witnesses—^p 1053 

217. - Reduction to writing—^p 1053 

218 - Nuncupative wills in Louisiana—p 1054 

See also descriptive word index for Title "Wills” in Volume 95 

648 


WILLS 


94 C. J. S. 

VI. NATURE, REQUISITES, AND VALIDITY—Continued 

E. Soldiers’ or Mariners’ Wills —p 1057 

§ 219. Oral wills—p 1057 
220 Written wills—p 1058 

F. Fraud, Mistake, and Undue Influence —^p 1059 

§ 221 In general—p 1059 

222 What constitutes fraud—^p 1061 

223 What constitutes mistake—p 1063 

224. What constitutes undue influence—p 1064 

225, -Advice or suggestions—p 1075 

226 - Importunity, persuasion, or solicitation—p 1075 

227. - Kindness and attention, love and affection—p 1077 

228. - Creation of resentment and false impressions in mind of testator—p 1077 

229 - Moral or religious teachings and doctrines—^p 1078 

230 - Confidential and personal relations—^p 1078 

231. -Unlawful or improper relations—^p 1082 

232 -Threats—p 1082 

233 - Mental condition of testator—^p 1082 

234. Subsequent ratification of will—p 1084 

235 Origin of, and persons chargeable with, undue influence—p 1084 

236 Operation and effect—^p 1084 

237. Presumptions and burden of proof—^p 1085 

238 -Interest and opportunity to influence in general—^p 1090 

239. - Confidential and personal relations—^p 1091 

240. -Unlawful or improper relations—p 1104 

241. -Writing or preparation of will by beneficiary or relative of beneficiary— 

p 1104 

242. - Unequal, unjust, or unnatural disposition—^p 1105 

243. —— Discrepancy between will and prior will or declared intention—1106 

244. - Kindness and attention—p 1106 

245 Admissibility of evidence—p 1107 

246. - Physical and mental condition of testator—^p 1111 

247. -Declarations of testator—^p 1112 

248. - Contents of will and unnaturalness of provisions—p 1116 

249 -Relations between testator and person benefited by, or excluded from, 

will—p 1118 

250 - Acts, motive, character, declarations, and opportunity to exercise influ¬ 

ence, of proponents and beneficiaries—p 1119 

251. Weight and sufficiency of evidence—^p 1122 

252. - Personal, confidential, or fiduciary relations between testator and bene¬ 

ficiary—^p 1127 

253. - Unlawful, improper, or meretricious relations between testator and bene¬ 

ficiary—p 1130 

254. - Direct or indirect benefit to person drawing or assisting in execution of 

will—^p 1130 

255. -Unjust, unequal, or unnatural provisions—^p 1132 

256. - Opportunity or disposition to exercise undue influence—^p 1134 

257. -Declarations of testator and others—^p 1136 

258. - Physical or mental condition of testator—^p 1137 

259. - Secrecy in execution—^p 1138 

260. - Prior wills—^p 1139 

261. - Indirect or circumstantial evidence—^p 1139 
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A In General 

§ 262 Definition 
263. Statutory provisions generally 

B. By Act of Testator 

§ 264 Capacity to revoke 

265 Delegation of power to revoke 

266 Intention to revoke 

267 - Conditional or dependent relative revocation 

268 What law governs 

269 Mode and sufficiency in general 

270 Revocation by oral declaration 

271 Revocation by subsequent writing 

272 -Writing not testamentary 

273 - By indorsement of revocation on will or codicil 

274. - By subsequent will. 

275. - By codicil 

276. Revocation by mutilation, cancellation, or destruction 

277. - Statutory provisions 

278. - By whom act may be committed 

279 - Partial revocation 

280. - Act of destruction, mutilation, or cancellation 

281. - Cancellation or destruction of one of two or more duplicate or identic 

wills 

282 Revocation by alterations and additions 

283 Revocation of will executing power 

284 Effect of mistake, undue influence, or fraud 

285 - Inducing revocation 

286. - Preventing revocation 

C. By Operation of Law 

§ 287. In general 

288. What law governs 

289. Particular changes in circumstances operating as revocation 

290 -Marriage and birth of children 

291. - Marriage 

292 - Birth of issue 

293 - Divorce 

294 - Disposition of property or other alteration of estate 

295. - Other matters operating as revocation 

D. Operation and Effect of Revocation 

§ 296 In general 

297 Effect of revocation of either will or codicil on the other 

VUI. REVIVAL AND REPUBLICATION 

§ 298 Definitions and distinctions 

299 Revival or republication generally 

300 - Will revoked by operation of law 

301. -Will revoked by subsequent will 

302. - Effect of revival or republication 

303. Revival or republication by codicil 
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IX. WILLS AFTER EXECUTION AND BEFORE PROBATE 

§ 304. In general 

305 Deposit or filing of will for safe-keeping 
306. Compelling production of will 

X. PROBATE, ESTABLISHMENT, AND ANNULMENT 

A Probate in General 

§ 307 Definitions 

308 Nature and purpose of probate 

309 Statutory provisions 

310 Necessity for probate 

311 Duty to produce and offer will for probate 

312 Instruments which may or must be admitted to probate 

313 - Separate instruments or papers 

314 Fact of death of testator 

315 Persons entitled to probate 

316 Mode and scope of proceedings and relief 

317 - Questions for determination 

318 - Probate in common and solemn form 

319 - Partial or limited probate 

320 - Successive applications for probate 

321 - Abatement and revival of pioceedings; abandonment 

322 Opposition to probate in general 

323 Who may oppose probate, estoppel 

324 Who may or must defend 

325 Agreements affecting right to oppose probate or contest will 

B. "^Actions to Establish or Determine Validity in General 

§ 326 Action to establish rejected will 
' 327, Action to contest probated will 

328 - Nature, form, scope, and right of action 

^329 -Who may contest will; abatement on death of party 

330 - Estoppel 

■^331. - Who may or must defend contest 

332. - Effect on probate of action to contest 

333 Action to set aside unprobated will 

334 Action to reform will 

C. Probate or Establishment of Lost or Destroyed Will 

§ 335. In general 

336. Time, nature, and extent of loss or destruction 

337 - Partial loss or destruction 

338. Who may establish or procure probate 
339 Opposition to probate or establishment 

D. Probate or Record of Foreign Will and Original Probate of Will 

OF Resident Made in Foreign Jurisdiction 
§ 340 “Foreign will’' defined 
341. Ancillary probate or record 
342 - Necessity 

343. -Mode of probate or record in general 

344. - Probate of original will; necessity for foreign probate 
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X. PROBATE, ESTABLISHMENT, AND ANNDIJ^IENT—Continued 

D. Probate or Record or Foreign Will and Original Probate of Will 

OF Resident Made in Foreign Jurisdiction —Continued 

§ 345, - Probate or record of copy of will and probate 

346. - Partial probate or record 

347. -Who may apply for probate 

348 - Nature and scope of proceeding 

349 - Opposing ancillary probate 

350 Original probate of will of resident made in foreign jurisdiction 


E. 


Jurisdiction and Venue 

§ 351 Jurisdiction of probate proceedings 

352 - Jurisdictional facts 

353 - Particular courts or officers 

354. Jurisdiction of actions relating to wills 

355, Venue 


F. Time for Probate, Limitations, and Laches 
§ 356. In general 

357 -Time before which will cannot be probated 

358 -Time within which will must be probated 

359 Actions to contest will or probate 
360. Laches 

Parties 

§ 361, To probate proceedings 

362. - Proper and necessary parties 

353 -Addition, intervention, or substitution 

364. In proceedings to establish lost or destroyed wills 

365. In actions to contest wills 

366. - Parties contestant or plaintiff 

367. - Parties defendant 

368. — Addition, intervention, or substitution 


H. Citation or Notice and Appearance 
§ 369. Citation or other process 
370 Notice 
371. Appearance 


1. Pleading 


§ 372, Probate and opposition proceedings 
373 - Probate proceedings 

374. - Opposition proceedings 

375. Proceeding to establish lost or destroyed will 

376. Actions to contest probate 

377. - Petition 

378 - Plea or answer 

379 - Demurrers and motions 

380. - Bill of particulars 

381. --Amendments 

382. - Issues, proof, and variance 
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X. PROBATE, ESTABLISHMENT, AND ANNULMENT—Continued 
J, Evidence 

1. Presumptions and Burden of Proof 
§ 383. In probate proceedings 

384. -Execution, existence, and genuineness 

385. -Revocation 

386. In proceedings to set aside probate 

387 Right to propound will, or to oppose or contest probate 

388 Capacity of beneficiaries to take 

2 Admissibility 

§ 389 In general 

390 Will, copy or draft thereof, or record of probate 

391. Parol or extrinsic evidence generally 

392. Evidence of attesting witnesses 
393 Impeachment of attesting witnesses 

394. Evidence other than that of attesting witnesses generally 

395. Handwriting and signatures 

396. Intentions, obligations, and relations of testator 

397 Knowledge by testator of contents of will 

398 Knowledge by testator or scrivener of legal requirements 

399. Declarations of testator 

400. -Existence, genuineness, and execution of will 

401. - Knowledge, wishes, intention, and state of mind 

402. -Alterations 

403. -Revocation and revival 

404. Declarations and admissions of persons other than testator 

405. Loss or destruction of will and execution and contents thereof 
406 Revocation and revival 
407. Character, conduct, agreements, and financial condition of interested persons 
408 Other matters 

3* Weight and Sufficiency 
§ 409. Wills generally 

410. -General rules 

411. -Will, attestation clause, and testimony of attesting witnesses 

412. - Evidence other than that of attesting witnesses generally 

413 - Handwriting or signature 

414 . -Knowledge by testator of contents of will 

415. - Codicils 

416. -Alterations 

417 . - Revocation, republication, and revival 

418. -Other matters 

419. Lost or destroyed wills 

420 Holographic and nuncupative wills 
421. Foreign wills 

K. Hearing or Trial 

1. In General 

§ 422. In general 

423. Scope of inquiry and powers of court _ 
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X. PROBATE, ESTABLISHMENT, AND ANNULMENT—Continued 

K. Hearing or Trial —Continued 

1 In General —Continued 

§ 424. Preliminary proceedings generally 

425. - Consolidation of proceedings 

426 - Setting case for hearing 

427. - Continuance or postponement 

428 - Withdrawal of parties 

429 Dismissal or voluntary nonsuit 

430 Award and framing of issues for jury trial 

431 -Right to jury trial 

432 - Sufficiency of evidence to require award of issues 

433 -Time for determination of pi elimiiiary issues 

434 -Nature and form of issues submitted 

435 -Time for framing issues 

436 - By whom prepared 

437. - Court where jury trial held 

438 - Plaintiffs and defendants in issues 

439 -Resubmission and successive or additional issues 

440 - Mode of trial of issues 

441 - Effect of submission of issues; conclusiveness of findings 

2 Conduct of Hearing or Trial 
§ 442 In general 

443 Preliminary examination of subscribing and other witnesses 

444 Examination of adverse parties 

445 Reference and commission to take testimony 

446 Obtaining attendance of witnesses 
447. Production and reading of will 

448 Production of papers other than will 

449 Impaneling and presence of jury 

450 Right to open and close 

451 Reception of evidence 

452 Remarks and conduct of judge 

453 Argument and conduct of counsel 

454 Newspaper reports or comments 

3. Questions of Law and Fact 
§ 455 In general 

456 Particular questions or issues 

457 -Animus testandi and testamentary form or character of instrument 

458 - Execution of will 

459 -Revocation and alterations 

460 - Lost or destroyed will 

461 - Holographic or nuncupative will 

462 -Testamentary capacity 

463 - Fraud, duress, and undue influence 

464 - Miscellaneous 

465 Demurrer to evidence 

466 Dismissal and nonsuit at trial 
467. Direction of verdict 
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X. PROBATE, ESTABLISHMENT, AND ANNULMENT—Continued 

K. Hearing or Trial —Continued 

4. Instructions 

§ 468. In general 

469 Conformity to pleadings and evidence 

470 Instructions on particular matters 

471 -Testamentary capacity 

472 - Insanity and delusions 

473 -Fraud and undue influence 

474 - Disposition of property > 

475 -Execution 

476 - Revocation and revival 

477 - Mistake 

478 - Presumptions and burden of proof 

479 - Degree of proof and weight of evidence 

5 Verdict, Findings, and Declarations of Law 
§ 480 Verdict and findings 

481 - General or special verdicts 

482 - Consistency 

483 - Setting aside verdict 

484 - Findings by court 

485 - Certification of verdict to probate court 

486 Declarations of law 

6 Objections and Exceptions, and Waiver of Cure of Irregularities and Errors 

§ 487. In general 

488 Waiver by failure to object 

489 Waiver or correction by affirmative act 

L. New Trial 

§ 490 In general 
491. Grounds 

492 Proceedmgs to procure new trial 

M. Judgment, Order, or Decree 

§ 493 In probate proceeding 

494 -Form and contents in general 

495 . -Where trial by jury; conformity to verdict 

495 - Consent or agreement of parties 

497. -Refusal of probate 

498 - Entry and record 

499. - Certificate of probate 

SOO As to probate or establishment of lost or destroyed will 
501. In action or proceeding to contest or set aside will 
502 Opening, revoking, or vacating 

503. - Nature and form of remedy 

504. - Grounds for opening, vacating, or revoking 

505. -Who may apply 

506 -Time for application; laches 

507. - Conditions precedent 

508 -Application or petition 

509. -Answer, plea, and replication 

510. -Parties, citation or notice, and appearance 
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X. PEOBATE, ESTABLISHMENT, AND ANNULMENT—Contimiea 

M. Judgment, Order, or Decree— Continued 

§ 511. -Hearing and determination 

512. -Order or decree; relief 

513. -Effect of vacating probate decree 


N. Review 

1. Of Probate Proceedings 
§ 514. Form of remedy 

515. Appellate jurisdiction 

516. Decisions reviewable 
517 Right of review 

518. Presentation and reservation in lower court of grounds of review 

519. Parties 

520 Requisites and proceedings for transfer of cause 

521 -Time for taking proceedings 

522. -Petition, affidavit, application, or demand 

523 -Bonds, undertakings, and other security 

524. -Notice or citation 

525 -Filing and entry or docketing 

526 Effect of transfer of cause or proceedings therefor 
527. Assignment of errors or grounds of appeal 

528 Record or transcript 

529 Dismissal, withdrawal, or abandonment 

530 Trial or hearing and scope of review in general 
531. Questions of fact, verdict and findings 

532 Trial de novo 

533. -Pleadings 

534. — Evidence 

535. -Mode and conduct of trial de novo m general 

536. -Award of issues for jury trial and framing thereof 

537. -Instructions 

538 -Verdict and findings 

539 -New trial 

540 -Change in place of trial 

541, Presumptions 

542 Harmless or prejudicial error 

543. Discretion of lower court 

544. Time for trial or hearing 

545. Determination and disposition of cause 

2. Actions Relating to Wills or Probate 
§ 546. In general 

547. Form of remedy 

548. Decisions reviewable 
549 Right of review 

550. Parties 

551. Presentation and reservation in lower court of grounds of review 

552. Requisites and proceedings for transfer of cause in general 

553. Effect of transfer of cause or proceedmgs therefor 

554. Assignment of errors or grounds of appeal 

555. Record or transcript 
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X. PEOBATE, ESTABLISHMENT, AND ANNULMENT—Continued 

N. Review —Continued 

2. Actions Relating to Wills or Probate —Continued 
§ 556. Hearing and scope and mode o£ review 
557 Determination and disposition of cause 

O Costs and Expenses 

§ 558 Costs in general 
559. - Power to award 

560 -To whom awarded, and persons, property, or funds liable 

561. - By whom taxed and awarded 

562 -Items allowable 

563. - Time for award 

564 - Security for costs 

565 Counsel fees and expenses in general 

566 - Power to award 

567. -To whom awarded, and persons, property, or funds liable 

568 -Amount 

569 -Fees to guardian ad litem and administrator ad litem 

570. - Proceedings for allowance of counsel fees 

571. Enforcement of payment of costs or counsel fees and expenses 

572. Costs and expenses on appeal 

P, Operation and Effect 
§ 573 Probate 

574, - Construction and effect m general 

575 - Custody and ownership of probated will 

576 - Presumptions as to validity of probate 

577 - Conclusiveness of proceedings 

578. - Collateral impeachment 

579. - Will or copy thereof, probate, and record as evidence 

580 - Foreign probate 

581. Adjudication as to validity of will or probate 

582 - Refusal, revocation, or setting aside of probate 

583 - Collateral impeachment 

584. Vacation of decree setting aside probate 

Q Record 

§ 585. Necessity, sufficiency, and effect 

XI. CONSTRUCTION—p 

A. In General 

§ 586 Power and duty of court 
587. What law governs 
588 Statutory provisions 

B. General Principles of Construction 

§ 589, In general 

590. Intention of testator 

591. -Ascertainment from will 

592. - Surroundmg facts and circumstances 
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XI. CONSTRUCTION—Continued 

B. General Principles of Construction— Continued 

§ 593 - Conflict between general and particular intention 

594 -Use of technical rules of construction 

595 - Devise or bequest by implication 

595 - Application of cy pres doctrine 

597. Language of will 

598 - Liberal or strict interpretation of words; rational construction 

599 - Primary or ordinary meaning of words in general 

500 - Legal and technical words 

601 - Specific and restrictive words 

502 - Advisory and precatory words 

603 - Introductory, declaratory, and explanatory words 

604 - Words in foreign language 

505 -Effect of judicial precedents 

505 - Molding or change of language in general 

607 -Transposition of words 

508 - Substitution of words 

609 - Supplying of omitted words 

610 - Correction or rejection of false, superfluous, or repugnant worcfa 

611. - Associated words, and words in different parts of will 

612 - Grammar, writing, and punctuation 

513 - Alteration, substitution, and construction of particular words and phrases 

614 Construction in favor of will 

615 - Construction as to, and presumptions against, intestacy 

515 - Construction in favor of heirs or distributees 

517 - Construction as between beneficiaries 

518 - Construction in favor of just, natural, or reasonable disposition 

619 Sepal ate clauses or parts 

620 - Construction as whole 

521 - Inconsistent and repugnant provisions 

622 - Effect of partial invalidity 

623 Construing instruments together 

624 - Separate instruments constituting will 

625 -Will and codicil 

626 Construction by umpire named by testator 

627. Practical construction by interested persons 

628. Operation of will in general 
629 Time from which will speaks 

530 -Effect of change in conditions or circumstances 

631. - Subsequent dealings by testator with his property 

632 Questions of law and fact 

C. Evidence in Aid of Construction 

§ 633, Presumptions 

634 Extrinsic or parol evidence 

635 - Surrounding facts and circumstances 

636 - Evidence to show or explain intention in general 

537 - Declarations and instructions of testator 

638 - Understanding and intention of attorney, scrivener, or witness 

639 - Identification of beneficiaries 

640 - Identification of property 
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XL. CONSTRUCTION—Continued 

C. Evidence in Aid of Gjnstruction— Continued 

§ 641 - Omission, mistake, misnomer, or misdescription 

642 - Nature of estate or interest created 

D Designation of Beneficiaries and Their Shares 
1. General Principles 
§ 643 In general 

644 Certainty in designation 

645 Mode of designation 

646. - Designation by name 

647, - Designation by description and not by name 

648 Residuary beneficiaries 

649 Erroneous designation or description 

2 Particular Designations 

§ 650 Brothers and sisters; brethren 
651. Child 

652 Children 

653 As including adopted children 

654 As including children by different marriages; stepchildren 

655 - As including children en ventre sa mere 

656 As including grandchildren 

657 As including illegitimate children 

658 - Other persons included in word ''children” 

659 Cousins, half cousins 

660 Descendants, lineal descendants 

661 Employees or servants 
662. Family 

663 Grandchild, grandchildren 

664 Grandnieces, grandnephews 

665 Husband or wife 

666 Issue 

667 Nephews and nieces 

668 Offspring 
669. Parent 

670 Relations; relatives 

671 Heirs 

672 - What law governs 

673 - Primary and secondary meanings m general 

674. -As including children 

675 - As including husband or wife 

676 - Life tenant as heir 

677 -As affected by nature of property 

678 - Heirs of living person 

679 - Heirs of body 

680 - Time of ascertaining heirs 

681 -Word "heirs” as word of purchase or limitation 

682 Next of km 

683 Executors 

684 Legal or personal representatives, or estate 

685 Deceased persons or their heirs or representatives 
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D. Designation of Beneficiaries and Their Shares— Continued 

2. Particular Designations —Continued 
§ 686. Corporations or associations 

687. - Chanties 

688 - Educational objects 

689. -Religious organizations 

690. Governmental bodies 

691. Miscellaneous designations 

3. Classes 

§ 692 “Class gifts” defined 
693. Whether beneficiaries take individually or as class 
694 Persons comprehended within description generally 

695. Time as affecting inclusion or exclusion 

696. Status of child en ventre sa mere 

4. Shares or Portions of Beneficiaries 
§ 697 In general 

698 Equal or unequal shares 

699. Partition and equalization of shares 

700. Share governed by statutes of descent and distribution 

701. As affected by nature of property 

702. Widow’s share 

703. Income 

704 Right of selection 

705. Residuary interests 

706, Mistake or omission 

5. Division Per Stirpes or Per Capita 
§ 707 In general 

708 Expressions of equality 

709 Named beneficiaries 

710 Power or discretion in will 

711. Heirs, issue, descendants, representatives, and next of kin 

712. Relatives of equal and unequal degrees 
713 Survivors of deceased persons 

714. Relatives of different persons 

715. Certain persons and relatives of other persons 

716. One and his children or family 

6. Exclusion from Will or Restriction of Gift 
§ 717. In general 

718. Heirs or distributees disinherited 

E. Gifts Over on Death 
§ 719 In general 
720 Death as sole contingency 

721. Death coupled with another contingency 

722. -Death with or without issue in general 

723. — Death leaving issue 

724. - Death without issue 
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TT . CONSTRUCTION— Continued 

E. Gifts Over on Death— Continued 

§ 725 - Dying before time specified or before attaining certain age 

726 - Death coupled with contingency of marriage 

727 - Death before payment of share 

728 Happening of contingency to one or more of several beneficiaries 

F. Survivorship 

§ 729. General rules as to construction of words of survivorship 

730. Existence of survivorship 

731. Persons included and shares of survivors 

732 - Issue, heirs, or representatives of deceased beneficiaries 

733. -To what period survivorship refers 

734. Survivorship in accrued shares 
735 Last survivor on failure of issue or like contingency 
736. Interests and rights of survivors 

G. Substitution 

§ 737. Definition and nature 
738. What gifts are substitutional 
739 - Effect of use of particular words 

740. — Gifts over to executors, administrators, or representatives 

741. - Gifts to classes 

742. Time to which death referable 

743 -Before execution of will 

744 Necessity of survivorship 

745 Persons entitled to take 

746 Rights and liabilities of substituted devisees or legatees 

H. Description of Property 

1. In General 
§ 747. Certainty 

748. General and specific descriptions 
749 Repugnant and conflicting descriptions 

750. Erroneous descriptions 

751. Interest of testator 
752 Source or mode of acquisition of property 

753. -Property acquired by marriage 

754. - Community property 

755. Period referred to 

756. After-acquired property 

757. - Property to be purchased for beneficiary 

758 Devise or bequest of property of specified value 

759. Testator's entire estate; descriptions applicable to realty or personalty 

760. Exception from general devise or bequest 

2. Real Property and Interests Therein 

§ 761. Words operative to pass real property 

762. - “Appurtenances” 

763. Particular description of specific real property 

764. — Location 

765. -Possession and occupancy 

766. Selection by devisee or others 
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H. Description of Property —Continued 

2 Real Property and Interests Therein —Continued 

§ 767 Rents, profits, income, or right to use and occupation 
758 -As passing interest in land to which appurtenant 

769 - As passing under devise of interest in land 

770 - As passing under particular expressions 

771 , - Nature and extent of use and enjoyment 

772 Crops 

773 V/hat interest passes 

774 Interest under lease 

775 Interest under hen 

776 Interest under mortgage or trust 

777 - Interest under sale or purchase 

3. Personal Property 

§ 778 Words operative to pass personal property 
779. - Money 

780 - Stock 

781 -Bonds, mortgages, and securities 

782 -Notes 

783 -Insurance 

784 -Accounts and account books 

785 -Interest, income, or produce of personal property 

786 -Devise of realty as including personalty 

787 - Miscellaneous words 

788 Property described by use 

789 Property desenbed by location 

790 Selection by legatee 

791 Deduction of debts and expenses 

792 Release or extension of debts 

793 Amount of legacy 

794 Title or interest of testator 

4. Cumulative and Substitutional Legaciesj and Residuary Clause 
§ 795 Cumulative and substitutional legacies 

796 Residuary clause 

797 - Residue as general or particular 

798 -Two or more residuary clauses 

799 - What passes by residuary clause 

800. - Amount of residue 

„ 801 - Gifts of residue to beneficiaries elsewhere mentioned 

I Estates 

1. Creation by Will in General 
§ 802 General rules 

803 Concurrent or successive character of interest 
804. Technical words 

805 Beneficial interest, use, or privilege 

806 Effect of recitals or references 

807. Estates by implication 

808. Minerals 
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I. Estates —Continued 

2. Fee Simple Absolute 
§ 809 In general 

810 Language used 

811 - ‘'Heirs” and technical words of inheritance; "issue/' "children” 

512 - Devise without words of limitation 

513 -Effect of various parts of will or codicil 

814 Fee arising on future contingency 

815 Interests given 

816. Fee created by implication 

817. - Power of disposition 

818 - Charges 

819 - Devise in lieu of dower or for separate use of married woman 

820 - Devise of use, income, or proceeds 

821 Construction to avoid intestacy 

822 Effect of limitations or restrictions 

823 - Gift over on contingency 

824 -Limitations or restrictions repugnant to fee simple m general 

825 - Devise over of property remaining after fee 

826 - Devise over on marriage 

827. -Limitations by way of trust 

828 - Postponement of distribution 

829 - Restraint on alienation 

830 - Restrictions as to use of property 

831 - Precatory words 

832 -To what gift or property limitation or restriction refers 

3. Absolute Interest in Personalty 
§ 833 In general 

834 Words creating in general 

835 General or indefinite bequest 

836 Effect of various parts of will; subsequent language as reducing interest 

837 Interests given 

838, - Gift to separate estate of married woman or in lieu of dower 

839 Creation by implication 

840 Construction to avoid intestacy 

841 Repugnant limitations or restrictions in general 

842 Repugnant gift over after absolute interest 

843 Substitutional gift over on death 

844 Void restriction against marriage 

845 Precatory words 

846 Restraints on alienation 

847 Trusts 

848 Postponement of distribution 

849. To what gift or property limitations apply 

4. Defeasible Fees and Defeasible Interests in Personalty 
§ 850 Defeasible fees 

851 - Provisions for defeasance in general 

852. -Limitation over on death without issue 

853. - Birth and survivorship of issue 
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XL OOITSTRUOTIOIT—Continxied 

I. Estates —Continued 

4. Defeasible Fees and Defeasible Interests in Personalty —Continued 

§ 854. -Marriage of devisee 

855. -Inconsistent limitations 

856. -Enlargement of defeasible fee into fee simple absolute 

857. Defeasible interests m personalty 

5, Defertmnable Fees, Fees Subject to Condition Subsequent, and 

Fees Simple Conditional 
§ 858. Determinable fees 

859. Fees subject to condition subsequent 

860. Fees simple conditional 


6 . 


Estates Tad; Rule in Shelley*s Case; Rule in Wdd's Case 
§861. Estates tail 
862. -Language necessary 

863 -Fee tail created by application of rule in Shelley’s case 

864. -Limitation over on death without issue 

865 -Estate tail to arise in future 

865 -Defeasible estate tail 

867. - Effect of charge or power 

868 -Language of entailment as applied to personalty 

869 - Statutory abolition or modification 

870 Rule in Shelley’s Case; gift to one for life, remainder to his heirs or the heirs 

of his body 

871. -Origin and current status of rule 

872. - Intention of testator 

873 -Estate intervening between life estate and remainder 

874. -Inconsistent limitation over 

875 -Application to realty and personalty 

876 -Estate of ancestor in general 

877. -Restraint on alienation 

878. -Power of disposition or other qualification 

879. -Estate in remainder 

880. Rule in Wild’s Case, gift to one and his children 

881. -Application of rule to create estate tail, joint tenancy, or tenancy in com¬ 

mon 

882. -Construction of gift as creating life estate and remainder 

883. - Construction of devise as creatmg fee simple or absolute interest 

884. -Effect of power of appointment 


7. Life Estates 

§ 885. Language necessary or sufScient to create 

886 - Effect of various parts of will 

887. -Loan 

888 - Gift of use, possession, enjoyment, etc. 

S89. - Gift of rents, profits, or income 

890 - Gift during widowhood or until marriage 

891, Creation by implication 

892 Effect of remainders 

893 Absence of remainder 
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XI. CONSTRUCTION—Continued 

I. Estates —Continued 

7. Life Estates —Continued 

§ 894 Personal property as subject of life estate 

895 Duration of estate, conditions 

896 Successive life estates 

897 Power given to life tenant 

898 - Effect of limitation over 

899 - Effect of disposal under powder 

900 Power m executor or trustee of beneficiary 

8. Estates for Years, Annuities, Income, and Support a^id Maintenance 
§ 901. Estate for years 

902. Annuities 

903 Income 

904 Support, maintenance, and education 

9. Undivided Interests 
§ 905 In general 

906 Tenancies in common and joint tenancies 
907. Estates in severalty 
908 Estates by entirety 

10. Future or Executory Estates and Interests 
§ 909 Remainders 

910 - Preceding estate 

911. - Cross remainders 

912. - Alternative remainders 

913. -Collateral limitations 

914. -Interests in personalty analogous to remainder 

915. Executory devises 

916. -Definition, nature, and distinctions 

917. - Provisions creating executory devises 

918 - Conditional limitations 

919. - Shifting and springing devises or uses 

920. -Executory devises or bequests of personalty 

11. Vested or Contingent Estates and Interests Genet oily 
§ 921 Definitions and distinctions 

922. Postponement, and contingencies as to possession or enjoyment 

923 Defeasibility and limitations over 

924 Conditions and charges 

925. Contingency on which estate or interest depends in general 

926. Interposition of trustee 

927. As affected by nature of property devised or bequeathed 

928. Uncertainty as to kind or amount of property 

929. Certainty of person 

930. Sale of property and distribution of proceeds 

931. Intention of testator and rules of construction 

932. -Construction in favor of vesting 

935, -Words of tune or contingency 
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I. Estates —Continued 

11 Vested or Contingent Estates and Interests Generally —Continued 

§ 934 - Only gift in direction to pay or divide, “divide and pay over” rule 

935 - Severance or intermediate enjoyment by beneficiary 

936 Application of rules to particular gifts or contingencies 

937 - Marriage or attainment of certain age 

938 - Survivorship 

939 - Gifts charged on property 

940 - Gifts in trust 

941 - Gifts of income and annuities 

942 Opening of vested estates or interests to let in after-born children 

943 Divesting vested estates or interests 

944 Contingent estates or interests becoming vested 

945 Extinguishment of contingent estate or interest 

12 Vested or Contingent Remainders 
§ 946 Defined and distinguished 

947 Rules of construction in general 

948 Certainty as to beneficiaries, unborn persons 

949 Limitations dependent on contingency 

950 Vesting dependent on several contingencies 

951 Certainty as to actual enjoyment and time thereof 

952 Certainty as to amount or value 

953 Postponement of time of payment or distribution to remaindermen 

954 Divesting of remainder 

955 Life tenant as remainderman 

956 Conditions and restrictions 
957. Accumulations of income 

958 Enjoyment of income before payment or distribution 

959 Power of disposition in first taker 

960 - Disposition to, or for benefit of, remaindermen 

961 Sale of property, disposition of proceeds, and interposition of trustee 

962 Attainment of certain age 

963 Directions to pay or convey to, or divide among, devisees and legatees 

964 Limitation over or substitution on death or failure of remaindermen 

965 Remainder to life tenant's issue, or, in default, to others 

966 Remainder to life tenant's heirs, or, in default, to others 

967 Limitation over on death of life tenant without issue or heirs 

968 Remainder limited on estate tail 

969 Devise or bequest to class 

970 Devise or bequest to survivors 

971 Devise or bequest to person surviving 

972 Remainder to heirs or persons entitled to take by descent 
973. Words and phrases indicating time of vesting 

J. Conditions and Restrictions 

§ 974 Definitions 
975 Creation 
976. - By implication 

977 Validity in general, uncertainty 

978 Repugnancy to estate 

See also descriptive word index for Title “Wills” in Volume 95 

666 


WILLS 


94 C.J.S. 

XL CONSTRUCTION-—Continued 

J. Conditions and Restrictions— Continued 

§ 979 Validity of conditions or restrictions as to particular matters 

980 - Alienation of property 

981 - Bankruptcy, insolvency, attachment, or execution 

982 - Claims against estate 

983 - Contest of will 

984. -Education, religion, trade, or occupation of beneficiary 

985 - Marriage or family relation 

986 - Name of beneficiary 

987 - Payment or deduction of debts or money 

988 - Personal qualities or traits of character 

989 - Possession or use of property 

990 - Residence of beneficiary 

991 - Other matters 

992 Conditions in terrorem 

993 Effect of invalidity 

994 Construction, operation, and effect 

995 - Whether conditions are precedent or subsequent 

996 -Whether conditions are personal or follow estate 

997 Performance or breach 

998 - Strict or substantial performance 

999 -Time of performance 

1000 - Excuses for nonperformance or delay in performance; discharge by 

impossibility 

1001 - Waiver 

1002 - Enforcement of performance or forfeiture 

1003 - Conditions or restrictions as to particular matters 


K. Testamentary Trusts 


1. Creation and Existence 


§ 1004. Right to create 

1005 Nature and purpose of trusts created or creatable 

1006 - Dry or passive and active trusts 

1007 - Spendthrift trusts 

1008 Requisites and essentials 

1009 - Intention 

1010 - Language of creation in general 

1011. - Precatory words 

1012 - Certainty 

1013 -- Completeness in properly executed instrument or instruments 

1014 Particular provisions creating or not creating trust 

1015 - Provisions for maintenance 

1016 - Repugnant provisions 

1017. Implied trusts 

1018 ——- Authority or directions to executor or guardian 

1019 -- Authority or direction for benefit of others 

1020 Trusts not appearing in will 

1021. -- Devise or bequest in reliance on promise of devisee or legatee 

1022. -^ Admission of devisee or legatee 
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XL CONSTRUCTION—Contiimed 

K, Testamentary Trusts—C ontintied 

2. Construction and Operation 
§ 1023 General rules 

1024. - Purposes of trust 

1025. Trustees 

1026 -Title or interest 

1027. Cestuis que trust or beneficiaries 

1028 -Title or interest 

1029 Property devised or bequeathed in trust 

1030. Capital and income 

1031. -What constitutes 

1032. -Inclusion in trust 

1033. -Division generally 

1034. -Right to, in general 

1035 - Right to, at, for, or during particular time 

1036. -Amount or share to which beneficiary entitled 

1037. - Deductions, deficiency, and reimbursement 

1038 - Surplus and accumulations of income 

1039 -Mode of payment or distribution 

3. Duration and Termination of Trust 
§ 1040 In general 

1041 Effect of certain happenings or events 

1042. -Attainment of majority or certain age by beneficiary 

1043 -Marriage of beneficiary 

1044. — Death of trustee 

1045. -Death of beneficiary 

1046. -Other occurrences terminating trust 

1047. Consent or wish of benefiaaries; acts, agreements, and conveyances 

1048 Discretionary power in trustee to terminate trust 

1049 Failure of trustee to exercise trust; removal of trustee 

1050 Effect of termination 

4. Limitation Over or Other Disposition of Property on Termination of Trust 
§ 1051. In general 

1052 Rights of particular persons 

1053. -Beneficiaries of trust 

1054. -Devisees, heirs, and representatives of beneficiaries 

1055 — Heirs, representatives, and devisees of remaindermen 

1056 - Heirs of testator 

1057 -Residuary devisees or legatees of testator 

1058 Nature of estate vesting after termination of trust 
1059. Mode of payment, distribution, or conveyance 

6, Effect of Failure of Trust 
§ 1060 In general 

1061. Refusal, failure, or incapacity of trusteej 

li Testamentary Powers 

§ 1062 Creation and existence 
1063. - Inconsistent and repugnant ijrovisions 
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YT . CONSTRUCTION—Continued 

L. Testamentary Powers— Continued 

§ 1064. - Right or interest of donee and beneficiaries 

1065 Construction of power in general 

1066. Nature and extent of power granted 

1067. - Power of sale, use, or disposition 

1068^ - Power of appointment 

1069 Property subject to power 

1070 Exercise of power 

1071. Duration and termination 

1072. Devolution of property on default in exercise of power 

M. Actions to Construe Wills 

§ 1073. Nature 

1074. Jurisdiction 

1075. - Of courts of equity 

1076. - Of probate courts 

1077. - Of particular local courts 

1078. -As dependent on necessity for construction and nature of questions in¬ 

volved 

1079. -As affected by importance of interests or amounts involved 

1080 -As affected by provision in will that executors shzdl define its provisions 

1081. Venue 

1082. Persons entitled to construction of will 

1083. - Personal representatives and trustees 

1084 -Legatees 

1085 -Heirs and devisees 

1086. Defenses 

1087. Time to sue, limitations, and laches 

1088 Parties 

1089 Process 

1090. Pleading 

1091. Evidence 

1092 Trial or hearing and scope of inquiry 
1093. Dismissal or discontinuance 

1094 Judgment or decree 

1095 Review; case reserved, certified, or reported for advice 

1096 Costs and counsel fees 


Xn. RIGHTS AND LIABILITIES OF DEVISEES AND LEGATEES—p 


A. Nature or Title and Rights in General 

§ 1097 ''Devisee” and "legatee” defined and distinguished 

1098. Title of legatees and devisees 

1099. - Real property 

1100. - Personal property 

1101. -Income and profits as incident to gift 

1102. Possession, control, and use 

1103. Option to take property or money 

1104. Option to purchase property of estate 
1105 Rights as against executor 

1106. Revocation of legacies or devises 

1107. _Effect of revocation of particular gift on other gifts to same beneficiar 
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XIL EIGHTS AND LIABILITIES OP DEVISEES AND LEGATEES—Continued 

A. Nature of Title and Rights in General —Continued 

§ 1108 Apportionment of income or annual or other stated payments 
^ 1109 Mutual nghts and liabilities of devisees and legatees 

1110 Contracts of devisees and legatees 

1111 - Prevention or modification of disposition made by will 

1112 - Requisites and validity 

1113 - Construction and operation 

1114 - Performance and rescission 

1115. Transfers by legatees or devisees 

1116 - Before or pending probate or administration 

1117. - Contingent or expectant estates or interests 

1118 - Property equitably converted 

1119 - Requisites and validity in general 

1120 - Construction and operation in general 

1121 -Rights and liabilities of transferees 

1122. - Effect of annulment of will 

1123. Actions by, against, or between devisees and legatees 

B. Particular Classes and Kinds of Legacies and Devises 

§ 1124 Specific, general, and demonstrative 

1125. - Definitions 

1126. - Presumption that words are used in legal sense 

1127. - Determining character of legacies in general 

1128. -Presumptions as to character 

1129 - Character of particular legacies or designations or descriptions 

1130. -Devises of real estate 

1131 Legacies of income 

1132 -What IS income and what is capital 

1133 -At what time income accrues 

1134 Legacies of annuities 

1135 - Time of accrual and payment 

1136 Legacies of support and maintenance 

1137 Devise or bequest to creditor 

1138 -What constitutes 

1139. -As satisfaction of debt 

1140. -Election between legacy and debt 

1141 -Interest on creditor’s claim 

1142 Devise or bequest to debtor 

1143 -As release of debt 

1144 - Deduction or set-off of debt against gift 

1145 Devise or bequest to heir or next of km 

1146 Devise or bequest to executor or trustee 

C. Acceptance, Renunciation, and Abandonment or Forfeiture of Devise or Legacy 
§ 1147 Acceptance 

1148 -Necessity, sufficiency, and presumptions 

1149. -Estoppel by acceptance 

1150. -Effect on rights of those claiming under beneficiary 

1151. Renunciation 

1152. Abandonment or forfeiture 
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Xn. RiaHTS AND LIABILITIES OP DEVISEES AND LEGATEES— Continued 
D, Abatement of Legacies 
§ 1153 In general 

1154. Intention of testator and presumption of equality 

1155 How intention may be shown in general 

1156 Effect of testamentary directions 

1157 Deficiency resulting from devastavit 

1158. Deficiency resulting from administration expenses 

1159 Abatement to provide for after-born or omitted children 

1160 Legacies in, or affected by, codicil 

1161 Insufficiency of personalty alone as causing abatement 

1162 Legacies which abate and order of abatement 

1163 - Residuary legacies 

1164 - General legacies m general 

1165 - Legacy based on valuable consideration 

1166 - Specific legacies and devises 

1167. - Demonstrative legacies 

1168 - Annuities and income 

1169 - Legacy pursuant to power of appointment 

1170. Deduction and adjustment 

1171. Equalization of payments to legatees 


E. Ademption 


§ 


1172. 

1173. 

1174. 

1175 

1176 
1177. 

1178 

1179 

1180 
1181. 


Definitions, distinctions, and nature 
Gifts subject to ademption 
By whose acts provisions may be adeemed 
Intention and assent as elements 
Acts or conduct causing ademption 

- Change or extinction of subject matter 

- Satisfaction 

Operation and effect of ademption 

Republication or reexecution as revival of adeemed provision 
Estoppel to assert ademption 


F, Advancements 

§ 1182. 
1183. 
1184 
1185. 
1186 

1187. 

1188. 
1189. 

1190 

1191 

1192 

1193 

1194 
1195. 
1196 


In general 

Form and sufficiency of provisions for deduction, charge, or accounting 
Discharge, release, or merger of advancement or obligation by will 
What constitutes advancement and what advancements considered 
-Debts 

- Transfer of property other than money 

- Gifts 

-Advances or benefits to relative of testamentary beneficiary 

Method for determination of existence of, and what constitute, advancements 
- Evidence 

Amount or valuation of advancements 

-Evidence 

Interest on advancement 
Adjustment and distribution 

Advances or loans to beneficiaries by executor, trustee, or life tenant 


See also descriptive word index for Title “Wills” in Volume 95 
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G. Lapse of Legacies or Devises 

1. In Ge^erpl 

§ 1197 Definition and nature 
1198'' Cause of lapse generally 
l!i99 Death of beneficiary 

* 1200^ -At time of execution of will 

130^. -Before death of testator in general 

12Q2. ^-After death of testator but before vesting of interest 

, 1203/ -After vesting of interest 

1204. -Particular kinds of legacies or devises 

1205 -Legacy charged on property 

1206. - Gift to several persons 

1207. Dissolution or other termination of corporation or association named as bene¬ 

ficiary 

1208. No person in existence capable of taking 

1209. Legal incapacity of member of class 
1210 Change of situation 

1211. Failure or performance of conditions 

1212. Failure or impossibility of purpose of gift), 

1213. Renunciation by beneficiary 

1214. What interest lapses 

1215. Evidence as to lapse 

2. Representation and Prevention of Lapse 

§ 1216. In general 

1217. Statutory provisions 

1218. - Purpose and effect 

1219. - Construction in general 

1220 - Persons entitled to take 

1221. - Gifts to class 

1222. -- Gifts to persons dead at date of will 

H. Devolution of Property on Failure of Testamentary Disposition 

§ 1223, In general 
1224 -Will wholly ineffective 

1225. - Partial intestacy where will contains no residuary clause 

1226 - Partial intestacy where will contains residuary clause 

1227 Failure of precedent estate 

1228. Failure of subsequent estate or limitation over 

1229. Failure to dispose of remainder 

1230 Failure of legacy charged on devise or other legacy 

1231. Failure of gift of proceeds of sale 

1232. Void condition 

1233. Breach of condition subsequent 

1234. Suspension of vesting or sale 

1235. Refusal of legacy or devise charged with payments 
1236 Testamentary provision in case of lapse or failure 


See also descriptive word index for Title ‘"Wills” in Volume 95 
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XII. RIGHTS AND LIABILITIES OP DEVISEES AND LEGATEES—Continued 

I Election , 

1 In General 

§ 1237 Definition, nature, and statement of principle 

1238 Right of, and necessity for, election in general 

1239 - Election between gift by will and adverse claim 

1240 - Election between gift by will and by nontestameiiHwy %ct 

1241 - Election between rights under will and as heii* or next of km 

1242 - Election by holder of derivative interest < 

1243 - Election by creditor ^ 

1244 Conditional election ^ 

1245 By whom election made ■« 

1246 - Effect of death or disability of person entitled to elect 

1247 - Physical and mental incapacity 

1248 Against whom election made 

, 1249 Time for making election 

1250 - Under statutes 

1251 Relief in equity to person failing to elect 
1252. Proceedings to compel election 

1253 Amendment of election 

1254 Revocation of election 

1255 - Equitable relief against election 


2 Election by Surviving Spouse 
§ 1256 Widow 

1257 - Right of, and necessity for, election in general 

1258 - Statutory provisions 

1259 -Election between gift by will and adverse claim 

1260 - Election between rights under will and as heir or next of kin 

1261 - Determination whether gift by will is in lieu of dower 

1262, -Widow's allowance or exemption 

1263. - Provision otherwise than by will 

1264 - Property as to which election may become necessary 

1265 -Amount or value of testamentary provision 

1266 -Release of right to elect 

1267 Widower 


3. Method of Making or Signifying Section 
§ 1268 In general 

1269 Statutory requirements 

1270 - Execution, filing, and recording of written instrument 

1271 Election by express declaration or agreement 
1272. Election by acts or conduct in general 

1273 -Necessity of unequivocal act 

1274. -Knowledge of facts and legal rights 

1275 Election by acts or conduct to take under will 

1276. - Participation in proceedings under will 

1277 -Acting as executor or trustee 

1278. -Assertion of rights under will 

1279. -Acceptance of benefits or eiy oyment or use of property 

1280 -Assumption of ownership and dealing with property 

1281. -Acquiescence, estoppel, and laches 


See also descriptive word index for Title ‘‘Wills’’ in Volume 95 
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94 C.J.S. 


I. Election —Continued 

3. Method of Making or Signifying Election —Continued 

§ 1282 Election by acts or conduct to take against will 

1283 Evidence 

1284 Questions of law and fact and instructions 

4. Effect of Election 

§ 1285 On party electing in general 
1286 On spouse 
1287. - Taking under will 

1288 -Taking against will 

1289 On other interests 

1290 -Beneficiaries in general 

1291. - Remainderman and acceleration of remainders 

1292 - Holders of residuary estate and heirs 

1293. - Beneficiaries of trust and donees of power created by will 

1294 - Donees of income 

1295 - Compensation to disappointed beneficiaries 

1296. - Creditors of party electing 

J. Legacies as Payable Out of, or Chargeable on, Property, Estate, or Interest 
§ 129^7 "Property or fund subject to payment of legacies in general 
1298* Legacies as charge on property, estate, or interest in general 

1299 Property, estate, or interest charged 

1300 Principal or income 

1301. - Personal property 

1202 -Real estate in general; intention of testator 

1303 - Effect of residuary clause 

' 1304, - Charge on lands or interest specifically devised 

1305 Application of rules to particular legacies or charges 

1306 Effect of sale, encumbrance, or other disposition of property charged 
1^07 Extinguishment of charge 

*1308 Enforcement of charge 

1309 Right to possession or control of land charged 

1310 Personal liability of devisee or legatee 

K Debts and Obligations of Testator 
§ 1311 

1312 

1313 

1314 

1315 

1316 
1317. 

1318 
1319. 

1320 

1321, 

1322. 

1323. 

1324. 

1325 


Debts preferred to legacies 
Debts chargeable against estate 
- Specialty debts 

Testamentary preferences among creditors 
Covenants and contracts as to land 
Liens 

Property applicable to payment of debts 

-Rents, profits, or income 

- Undisposed of property 

- Residuum 

- Specific gifts 

- Real and personal property 

-Apportionment of liability 

- Effect of sale by legatee or devisee . 

- Personal liabiliU^ of devisee or legatee 
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XII. RIGHTS AND LIABILITIES OF DEVISEES AND LEGATEES—Continued ' 
K. Debts and Obligations of Testator —Continued 
§ 1326 - Contribution 

1327 Equities between testator and third persons 

1328 Enforcement of claims 

L Debts of Beneficiaries 

§ 1329 Rights of creditors 

1330 - Exercise of rights of beneficiary 

1331 - Testamentary provisions barring creditors 

1332 --Renunciation and waiver by, or estoppel of, beneficiary 

1333 Interests subject to debts 
1334. Priorities 

1335 - Status of debts due to estate 

1336 Lien of creditors 
1337. Remedies 


M. Time of Payment of Legacies 


N. 


1338, Statutory provisions 

1339 Provisions of will in general 

1340 - Will giving executor discretion as to time for payment 

1341. Legacies charged on land 

1342 Legacy given by will under power of appointment 

1343 Acceleration of payment 
1344. Effect of death of legatee 


Interest on Legacies 


§ 1345. Nature 

1346. What law governs ^ 

1347. Right to interest on general legacies ‘ i 

1348. - At what time legacy commences to bear interest " • 

1349 - Legacies charged on land, or on person of devisee 

1350. - Legacies payable from proceeds of property to be sold 

1351 - Legacies m remainder after termination of life estate 

1352 -Annuities 

1353 - Legacies for support and maintenance 

1354. Right to interest on specific legacies 

1355 Matters affecting right to interest 

1356. - Situation or condition of estate in general. 

1357. - Contest of will 

1358 - Settlement of estate 

1359 - Inability or incapacity of legatee to receive legacy 

1360 - Demand for payment and acceptance of legacy 

1361 Rate and computation of interest 

1362 Estoppel or waiver of right to interest, mistake 
1363. Property or f^ind from which payable 


XIII. jomr AfD MUTUAL WILLS 

§ 1364, Definition and nature 
1365. Power to makS and validity 
1366 Re'!‘ocation « 

1367’. Agreements to make mutual wills 

- ^ - ■ - - - - - 

See also drairiptive word index for Title “Wills” in Volume 95 
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§ 1 WILLS 


I. mTEODUOTORT 


94 C.J.S, 


§ 1. Definitions 
a 

b “Codicir* 

c. ''Testament'^ and related terms 

a. “wm” 

A *‘wiir» IS defined as the legal declaration of a man's 
Intentions, which he wills to be performed after his death, 
or as an instrument by which a person makes a dis¬ 
position of his property to take effect after his death 

A “will” IS the legal declaration of a man’s in¬ 
tentions, which he wills to be performed after his 


death,1 touching either the disposition of his prop¬ 
erty, the guardianship of his children, or the ad¬ 
ministration of his estate,2 the legal declaration of 
a man’s mind as to the manner m which he would 
have his estate^ or property^ disposed of after his 
death, an instrument by which a person makes a 
disposition of his property to take effect after his 
death a written instrument, legally executed, by 
which a man makes disposition of his estate, to take 
effect after his death.^ All definitions of a will 
include the idea that it is a means of disposing of 
property to take effect at the death of the testator 


1, Ariz—In re Miller’s Estate, 92 P 
2d 335, 337, 64 Ariz 68 
NT—In re Schofield's Will, 49 NT 
S 2d 341, 342 

NC—Oorpus Jnrla cited in Richard¬ 
son V. Cheek, 193 SE 705, 706, 212 
NC 510 

Okl— OorpTLS Jans cited In Johnson 
V Johnson, 279 P 2d 928, 936 
Pa—In re Sciutti's Estate, 92 A 2d 
188, 189, 371 Pa 536—In re Kauff¬ 
man's Estate, 76 A 2d 414, 416, 366 
Pa 655—In re Burtt's Estate, 44 A 
2d 670, 672, 353 Pa. 217, 162 ALR 
1053 

Reynolds v. Maust, 16 A 2d 853, 
142 Pa Super 109—In re Lewis’ Es¬ 
tate, 11 A 2d 667, 668, 139 Pa Super 
83 

In re Kemmerling’s Estate, Orph., 
44 SchLeg Rec 52—In re Hamilton 
Case, Orph, 6 SchReg 137 
Wash—In re Lidston's Estate, 202 P 
2d 259, 263, 32 Wash 2d 408 
68 C J p 410 note 2 
Will- 

Contingent see infra $ 162 
Distinguished from other instru¬ 
ments see infra §§ 136—149 
Foreign see infra § 340 
Holographic see infra § 200. 

Joint see infra § 1364 
Meaning of word as used in will see 
infra §§ 597-612 
Mutual see infra § 1364, 

Mystic see infra § 208 
Nature and essentials of see infra 
§§ 127-148 

Nuncupative see infra 5 210 
Reciprocal see infra § 1364 
■TDevisee" and "legatee” defined and 
distinguished see infra § 1097 
"Bequest" and "legacy” defined see 
infra § 1125 

Similar defimtions 

(1) A "will” IS the declaration of 
the maker in regard to the disposi¬ 
tion of his or her property, and it is 
his or her testimony upon such sub¬ 
ject, and It is the expression of his 
mind and will in relation thereto 
Mo—^Littleton v. General Am Life 
Ins. Co, App j 136 S W^*2d 433, 438 


(2) Other similar definitions 
Cal—^In re Moody’s Estate, 257 P 2d 
709. 713, 118 Cal App 2d 300 
Md—O'Hara v O'Hara, 44 A 2d 813, 
815, 186 Md 321, 163 ALR 1444 
68 C J p 410 note 2 [a] 

2. Ky—Ward v Ward, 48 SW 411, 
412, 104 Ky 857 

68 C J p 410 note 3 

3 , sc —Tomkins v Tomkins, 17 S 
C L 92, 96, 19 AmD 656 

NT—In re Davis’ Will, 92 NTS 
968, 970, 45 Misc 664 
68 C J p 410 note 4. 

Similar defliutioiis 

NC—Rountree v Rountree, 195 S 
E 784, 785, 213 NC 252 
68 C J p 410 note 4 [a]. 

4 , Ya—Smith v Smith, 70 S E 491, 
492. 112 Va. 206. 33 LRA.NS, 
1018 

68 C J p 410 note 5. 

Similar definltioiis 

(1) A disposition of real and per¬ 
sonal property, to take effect after 
the death of the testator 

Pa—In re Kauffman’s Estate, 76 A 
2d 414, 416, 366 Pa 555—Coulter v 
Shelmadine, 63 A 638, 204 Pa 120 

(2) The afllrmative expression of 
testator’s intent respecting adminis¬ 
tration and disposition of his materi¬ 
al possessions on his death 

N T —In re Scheck’s Estate, 14 N T 
S2d 946, 951, 172 Misc 236. 

(3) Other similar definitions 

Ga —^Jenkins v Shuften, 57 S E 2d 
283, 387, 206 Ga, 315 
Tex—Boyles v Gresham, 263 SW 
2d 935, 937 

Hinson v. Hinson, Civ App, 273 
I S W 2d 116, 118, reversed on other 
grounds, Sup, 280 S W 2d 731— 
White V White, Civ App, 176 SW 
2d 987, reversed on other grounds 
179 SW2d 503, 142 Tex 499 
68 C J p 410 note 5 [a]] 

5. Ind—^Van Orman v Van Orman, 
41 NE2d 693, 112 Ind App 394 

Md—Corpus Juris cited m Dietrich 
V Morgan, 20 A 2d 175, 177. 179 Md 
563. 


Tenn —Carver v Anthony, 245 S W 2d 
422, 425, 35 Tenn App 306 
Tex—^Maxey v Queen, Civ App, 206 
S W2d 114, 117 
68 C J p 410 note 6, 

Similar definitious 

(1) In law a man's will is the in¬ 
strument by which he expresses his 
intentions as to the disposition of 
his property at his death 

NH—Loveren v Eaton, 113 A 206, 
207, 80 NH 62 

Okl —Johnson v Johnson, 279 P 2d 
928, 930 

(2) A "will” is a disposition of 
property to taJte effect at death of 
testator 

Cal—In re Smilie’s Estate, 222 P 2d 
I 692, 696, 99 Cal App 2d 794 

6. Va—Smith v Smith, 70 SE 491, 
492, 112 Va. 205. 33 LRA.NS, 

I 1018 

I 68 C J p 410 note 7. 

Similar deflnitioas 

(1) An instrument In writing, 
which is executed as prescribed bv 
statute, which makes a disposition of 
property to take effect after death, 
and which In its own nature is am¬ 
bulatory and revocable during life¬ 
time 

Tex—^Harper v. Meyer, Civ App, 274 
SW2d 904, 906, error refused no 
reversible error—^Williams v No¬ 
land, 32 SW 328, 329, 10 Tex Civ 
App 629 

(2) Other similar definitions 

Pa —In re Gibson’s Estate, 193 A. 

302, 304. 128 Pa Super. 44. 

68 C J p 410 note 7 [a]. 

Words 

A "will" is not a sheet of paper, 
nor a number of sheets or pages, but 
consists of the words written there¬ 
on 

NT—In re Golden’s Will, 300 NTS 
737, 165 Misc 206, affirmed 3 NT 
S2d 886, 263 App Div. 919. 

7- Ohio—Holmden v, Craig, 16 Ohio 
CirCt ,NS, 167, 163 
Wash—In re Lidston’s Estate, 202 
P 2d 259, 263, 32 Wash 2d 408. 
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WILLS § 1 


A will, ex vi termini, means a voluntary disposi¬ 
tion of property to take effect after death,® and is so 
called because it expresses the will of the maker as 
to the direction which his property shall take 9 The 
word “will” has a technical meaning, and implies 
an instrument executed in conformity with pre¬ 
scribed formalities, but subject to alteration or can¬ 
cellation at the volition of the maker but it has 
been held that an instrument intended by the maker 
to effect the disposition of his property after his 
death is his *'wiH” even though it be so defective, 
because not executed or attested in accordance with 
statute, that it is not entitled to probate 

^ By “will” is meant the last will and testament, the 
final disposition of property, speaking as of the time 
of the testator’s death,^2 and it includes every kind 
of testamentary act taking effect from the mind of 
a testator and manifested by an instrument in writ¬ 
ing executed and attested in conformity with stat- 
ute.i® The word, used geneiically, includes codi¬ 
cils,but the word “will” does not cover or em¬ 
brace the codicil, where anything appears to show 
that it was not intended to do so 

A last will IS a lawful disposing of that which any 
one would have done after death.i® 

A last wiU and testament is the disposition of one’s 
pioperty to take effect after death jt is the ex¬ 
pression most commonly employed to designate the 
instrument which makes a testamentary disposition 
of real and personal property 

Mere wiU; more will The term “mere will” 
has been held to designate a will which takes effect 
on the death of the testator, and is ambulatory dur¬ 
ing his lifetime Such term is distinguished from 
“more will” which refers to such a will as is a com¬ 
posite and superserviceable instrument, which be¬ 


comes fixed, stationary, and irrevocable in its clause 
of revocation while the remainder is ambulatory. 20 

Unnatural will A will is '^unnatural” when it 
is different from what it might be expected to have 
been 2i The expression is usually applied in a case 
where a testator without apparent reason leaves his 
estate or a large portion of it to strangers to the 
exclusion of the natural objects of his bounty 22 In 
a legal sense, a will is “unnatural,” only when it is 
contraiy to what the testator from his known 
views, feelings, and intentions would have been 
expected to make, when it is in accordance with 
such views it IS not “unnatural,” however much it 
may differ from the ordinary actions of men in 
similar circumstances 23 a will is not necessarily 
“unnatural” because of a discrimination between 
heirs of the same degree, or because of the entire 
exclusion of a part or all of them 24 

Nomntc7venhon or independent will Where by 
statute, on the testator indicating that such is his 
desire, administration independent of the control of 
courts of probate jurisdiction is authorized, a will 
containing such provision is termed a “noninterven¬ 
tion will ”25 Accordingly, the term has been defined 
as a will which authorizes the executor or ex¬ 
ecutrix to settle and distribute the estate without 
intervention of the court and without the giving of 
bonds 23 The term “independent will” does not in¬ 
clude a will appointing an executor without bond 
but failing to provide that no other or further ac¬ 
tion should be taken in the court having probate ju¬ 
risdiction than the return of an inventory and ap¬ 
praisement of the property belonging to the estate 27 

^inofficious” or ^^undutiful” will In the civil law, 
an “inofficious” or “undutiful” will is such as sub¬ 
stantially departs from the disposition of the estate, 
as it would be distributed in case of intestacy 28 


8 Tenn —^Morrow v Morrow, 2 
Tenn Ch 649, 563. 

9 Ala—McRee’s Adm’rs v Means, 
34 Ala 349, 361 

68 C J p 411 note 10 

10 Ohio—Robbins V Smith, 73 N E 
1051, 1056, 72 Ohio St 1, 

68 C J p 411 note 11 

11 Okl—Johnson v Johnson, 279 P 
2d 928 

12 N* Y—In re Kiltz's Will. 211 N Y 
S 460, 461, 126 Mlsc 475 

Tex—Harris v Harris' Estate, Civ 
App, 276 SW 964,966 

13. Kan —In re Koellen's Estate, 
176 P2d 644, 648, 162 KAn 395 

14. Kan —^In re Grattan's Estate, 13 8 
P 2d 497, 602, 157 Kan 116 

68 C J p 411 note 13 

16, NY—Sloane v Stevens, 13 NE 
618, 107 IST.Y 122. 


16. Ky—^Lilmbach v Bolin, 183 S 
W 495, 496, 169 Ky 204, LRA 
1916D 1059 

Tenn —Morrow v Morrow, 2 Tenn.Ch 
649, 563 

17. Ill—^Robinson v Brewster, 30 
NE 683, 686, 140 Ill 649, S3 Am 
SR 266 

68 C J p 411 note 16 

18. Ohio—^Adams v Foley, 173 NE 
197, 198, 36 Ohio App 295 

68 CJ p 411 note 17 

19. RI—^Bates v Hacking-, 68 A 
622, 628, 28 RI 623, 125 Am S R 
759, 14 LRA,NS, 937 

20. RI—Bates v Hacking, 68 A 

, 622, 628, 29 RI 1, 14, 14 L. R A, 

NS. 937 

21. Cal —In re Wilson’s Estate, 49 P 
172, 711, Ilf Cal 262, 277—Her- 
wick V Langford, 41 P 701, 705, 
108 Cal 608 


22. Cal—In re Shay’s Estate, 237 P 
1079, 1083, 196 Cal 355 

68 C J p 411 note 20 

23. Pa—^In re Ewart’s Estate, 92 A 
708, 710, 246 Pa 579—In re Mor¬ 
gan's Estate, 68 A 953, 954, 219 
Pa 355 

24. Ala—Henry v Hall, 17 So 187, 
106 Ala 84, 99, 64 Am S R 22 

68 C J p 411 note 22 

25. Wash—^In re Hanson, 151 P 
264, 87 Wash 113—In re Macdon¬ 
ald, 69 P 1111, 29 Wash 422 

26. Wash—In re Macdonald, 69 P 
1111, 29 Wash 422 

27. Tex—Glover v Ooit, 81 SW 
136, 36 Tex Civ App 104 

28. NY—Stein v Wilzmski, 4 Redf. 
Surr 441, 450 

I 32 C J p 576 note 40. 
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§ 1 WILLS 


An “inofficious will” is a term of the civil law to des¬ 
ignate one in which natural affection and the claims 
of near relations have been disregarded 

Officious will A testament by which a testator 
leaves his property to his family 

Parliamentary will A term applied to the oper¬ 
ation of the statute of distribution 

b. “Codicil” 

A ^‘codicil" IS a supplement to, or addition to or 
qualification of, an existing will made by the testator 
to alter, enlarge, or restrain the provisions of the will 


29. NJ—In re Willford’s Will, Pie- 
rog", 51 A 501, 502 

68 C J p 412 note 28 

30. Black L D 

31. NT—Arthur v Arthur, 10 Barb 
9, 26 

68 0 J P 412 note 29 

32 Wash— Corpus Juris quoted in 
In re Whittier’s Estate, 176 P 2d 
281, 288. 26 Wash 2d 833 
68 C J p 412 note 31. 

'•Will” as including *'codicil'’ see su¬ 
pra subdivision a of this section 

‘^Disposition” synonymous 
La—Oglesby v Turner, 60 So 859, 
124 La 1084 

18 C J p 1282 note 13 [b] 

33. Okl—Johnson v Johnson, 279 
P 2d 928 

Wash—In re Whittici’s Estate, 176 
P 2d 281, 213 Wash 2d 833 

34 Ark —Corpus Juris cited in 
Kinnear v Langley, 192 S W 2d 
978, 983, 209 Ark 878 
Ill—Abdill V Abdill, 128 NE 741, 
295 Ill 40 

N J —McGill V Trust Co of New 
Jersey, 121 A 760, 94 NJEq 657 
Wash—Corpus Jmis quoted in In re 
Whittier's Estate, 176 P 2d 281, 
288, 26 Wash 2d 833 
W Va —^Hope Natural Gas Co v 
Shriver, 83 S E 1011, 1016, 75 W 
Va 401 

35. Cal —^In re Loud's Estate, 161 
P2d 49, 70 CalApp2d 399—In re 
Cazaurang’s Estate, IIO P 2d 138, 
42 Cal App 2d 796 

M^gs—Joiner v Joiner, 78 So 369, 
117 Miss 507 

NT—In re Miller’s Will, 194 NTS 
843, 119 Misc 4 

NC—Smith V Mears. 10 S E 2d 659, 
218 N C 193, modified on other 
grounds 12 S E 2d 649, 218 NC 775 
Okl—Johnson v Johnson, 279 P 2d 
928 

Pa —In re Kemmerling’s Estate, 
Orph , 9 Sch Reg 104 
Tenn —Thii d Nat Bank v Scribner, 
130 SW2d 126, 175 Tenn 14, 123 
ALR 1385 

Wash —Corpus Juris quoted in In re j 


Whittier's Estate, 

26 Wash 2d 833 
68 C J p 412 note 33 

36. Cal—Corpus Juris cited in In re 
Duraind’s Estate, 124 P 2d 330, 333, 
51 Cal App 2d 206 

Iowa—Blackford v Anderson, 286 N 
W 735, 226 Iowa 1138 
La—Succession of Patterson, 177 So 
692, 188 La 635 

La—Succession of Manion, 79 So 
409, 143 La 799 

Mass—Taft v Stearns, 125 NE 570, 
234 Mass 273 

Miss —^Holcomb v Holcomb, 159 So 
664, 173 Miss 192 

Okl—Johnson v. Johnson, 279 P 2d 
928 

Pa—In re Bingaman’s Estate, 127 A 
73, 281 Pa 497 

In re Kemmerling’s Estate, Orph , 
9 Sch Reg 104 

Tenn—Third Nat Bank v Scribner, 
130 SW2d 126, 175 Tenn 14, 123 
ALR 1385 

Va—Fenton v Davis, 47 S E 2d 372, 
187 Va 463—Senger v Senger's 
Ex’rs, 27 SE2d 195, 181 Va 786 
Wash—Coipus Juris quoted in In re 
Whittier’s Estate, 176 P 2d 281, 288, 
26 Wash 2d 833 
68 C J p 412 note 34 
Amendment to original instrument 
N J —McGill V Trust Co of New Jer¬ 
sey, 121 A 760, 763, 94 NJEq 657 
Pa—^In re Carter’s Estate, 13 Pa Co 
401 

Postscript 

A codicil is not an entirely new 
will, but a postscript showing some¬ 
thing added to original document 
without literally obliterating what¬ 
ever It affects or changes in original 
will 

Ark—Kinnear V Langley, 192 S W 2d 
978, 209 Ark 878 

37- N C—Spencer v Spencer, 79 S B 
291, 292, 163 NC 83 
Wash—Corpus Juris quoted In In re 
Whittier’s Estate, 176 P 2d 281, 
288, 26 Wash 2d 833 

38. Ill—Abdill V Abdill, 128 NE 
741, 295 Ill 40 

Mass—Taft v Stearns, 126 NE 570, 
234 Mass 273 


Okl—Johnson v. Johnson, 279 P 2d 
928 

Wash—Corpus Juris quoted In In re 
Whittier's Estate, 176 P 2d 281, 
288, 26 Wash 2d 833 
68 C J p 412 note 36 

39. Okl—Johnson v Johnson, 279 P 
2d 928 

Wash—Corpus Juris quoted in In re 
Whittiei’s Estate, 176 P 2d 281, 
288, 26 Wash 2d 833 
68 C J p 412 note 37 

40 Ky—Spradlin v Adams, 207 S 
W 471. 473, 182 Ky 716 

Mass—Taft v Stearns, 125 NE 570, 
234 Mass 273 

Okl—Johnson v Johnson, 279 P 2d 
928 

Tex—Hohmann v Langehenmg, Civ 
App, 153 S W 2d 1011, affirmed 

Langehenmg v Hohmann, 163 S W 
2d 402, 139 Tex 452 
Wash—Corpus JUrls quoted in In re 
Whittier’s Estate, 176 P 2d 281, 288, 
26 Wash 2d 833 
68 C J p 412 note 38 

Bepublicatioii or confirmation 
A “codicil” differs from a later 
will in that it is not, prima facie, 
a revocation of the earlier will, but 
rather a republication or confirma¬ 
tion with alterations 
N J —Creech v McVaugh, 64 A 2d 
443, 140 NJEq 272. 

41 Okl —Johnson v Johnson, 279 
P 2d 928 

SC—^Logan v Cassidy, 60 S E 794, 
802, 71 S C 175 

Wash—Corpus Juris quoted m In re 
Whittier’s Estate, 176 P 2d 281, 288, 
26 Wash 2d 833 

42. AriZ—^In re To well's Estate, 285 
P 285, 36 Ariz 302 

68 C J p 645 note 31 

A mere reference to a will with no 
testamentary intent is not a codicil 
Cal —In re Loud's Estate, 161 P 2d 
49, 70 Cal App 2d 399 

43. NT—In re Nokes’ Estate, 130 
NTS 187, 71M1SC 383 

Wash—Corpus Juiis quoted in In re 
Whittier's Estate, 176 P.2d 281, 288, 
26 Wash 2d 833. 


A “codicil,” in reality, is a will^s or testamentary 
instrument's However, it is not a new will ,34 a 
“codicil” is a supplement to,35 an addition to or 
qualification of,3 6 an existing will, made by the 
testator,3'7 to alter, enlarge, or restrain the pro¬ 
visions of the will,3S to explain39 or republish it,40 
or to revoke it Instruments not falling within 
this definition are not codicils ^2 A codicil is de¬ 
pendent for Its life and force on the life and force 
of the will to which it is an adjunct ^3 Jt does not 
supersede the will, as an after-made will would 

176 P 2d 281, 288, 
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do,^^ It IS a part of the and both the codi¬ 

cil^® or codicils47 and the will make only one will 

c. '^Testament” and Related Terms 

In common usage, “testament*' is synonymous with 
“will," the essence of both being a disposition to take 
effect after death A testator is one who makes or has 
made a testament or will. 

In common usage, “testament” is synon)mious with 
“wiir' and “last will and testament ”48 Accordingly, 
“testament” has been defined as a just sentence of 
our will touching that which we would have done 
after our death The essence of both “will” and 
“testament” is a disposition to take effect after 
death Strictly speaking, a “testament” is a will 
of personal property.^i Accordingly, a “testament” 
IS a disposition of peisonal property to take place 
after the owner's decease, according to his desire 
and direction 52 

estate*^ A deceased person who died leaving 
a will,®2 the condition of a person who dies leav¬ 
ing a will,54 or of one who leaves a valid will at 
his death ,55 the opposite of “intestate” but much 
less frequently used 56 A “testate succession” is 


WILLS §§ 1-2 

one which depends at least in part on provisions of 
a will 57 

^^Testamentum/^ A Latin term,58 of the civil 
law,59 meaning a last will, a testament,5® a will 

Testator, testatrix A testator is one who makes 
or has made a testament or will,^^ one who dies 
leaving a will 56 As used in statutory provisions, 
“testator” applies to a testatrix,54 a “testatrix” is a 
female testator.®5 

§ 2. History- 

While the practice of allowing the owner of property 
to dispose of It after death is of ancient origin, there is 
no power at common law to devise lands, and the sub¬ 
ject IS governed by statute. 

While the practice of allowing the owner of 
property to dispose of it after death is of ancient 
origin,5® and in the United States such practice was 
recognized from the earliest colonial times,®7 it 
did not exist among certain nations ®6 Thus, ac¬ 
cording to Blackstone, wills were not permitted in 
Greece, except at Athens, and there not until the 
time of Solon, in Rome, wills were not permitted 
until the “Law of the Twelve Tables,” and, accoid- 
ing to Tacitus, they were unknown among the ancient 


44. Wash—Corpus Juris atioted m 
In re Whittier’s Estate, 176 P 2d 
281, 288, 26 Wash 2d 833 

68 C J p 412 note 41 
Frohate as “codicil’’ 

The admission of an instrument to 
probate as a “codicil” to formal will 
instead of as "will” was proper, 
where instrument did not expressly 
revoke and was not inconsistent with 
will and merely purported to make 
some minor modifications 
Cal—In re Duraind’s Estate, 124 P 2d 
330, 51 Cal App 2d 206 

45. La—Succession of Patterson, 
177 So 692, 188 La 635—Succession 
of Manion, 79 So 409, 143 La 799 

Wash—Corpus Juris quoted m In re 
Whittier's Estate, 176 P 2d 281, 288, 
26 Wash 2d 833 

WVa—De Campi v Logan, 120 SE 
915, 95 WVa 84 
68 C J p 412 note 42 

46. N C —Smith v. Mears, 10 S E 2d 
659, 218 N C 193, modified on other 
grounds 12 S E 2d 649, 218 NC 775 

Wash—Corpus Juris quoted m In re 
Whittier’s Estate, 176 P 2d 281, 
288, 26 Wash 2d 833. 

68 C J p 412 note 43 

47. Wash—Corpus Juris quoted in 
In re Whittier's Estate, 176 P 2d 
281, 288, 26 Wash 2d 833 

68 C J p 413 note 44 

48. Wash—Occidental Life Ins Co 
V. Powers, 74 P 2d 27, 32, 192 Wash 
475, 114 A LR 53L 

68 C.J p 413 note 49* 


49. Hawaii—In re Nadal’s Will, 2 
Hawaii 40 

Idaho—In re Hengy's Estate, 26 P 2d 
178, 53 Idaho 615 

SC—White V Helmes. 12 S C L 430, 
438 

68 C J p 413 note 50 
Similar deflultious 

(1) A "testament” is the legal dec¬ 
laration of a man’s intentions, which 
he wills to be peiformed after his 
death 

SC—^Ragsdale v Booker, 21 SCEq 
348, 352, note 

<2) A "testament” is a testimonial 
in which is contained and set forth 
the will of him who makes it, estab¬ 
lishing or appointing his heirs, and 
disposing as he thinks fit of his prop¬ 
erty after death 

US—^Fluche V Jones, 54 F 860, 865, 
4 CCA 622. 

50 Pa—Turner v Scott, 51 Pa 126, 
132 

Wash —Occidental Life Ins Co v 
Powers, 74 P 2d 27, 32, 192 Wash 
476, 114 ALR 631 

51- Mo—^Wyers v Arnold, 147 SW 
2d 644, 647, 347 Mo 413. 134 ALR 
876 

68 C J p 413 note 52 

52. N J —^In re Lester’s Will, 136 A 
322, 100 N JEq 521 

53. Iowa—In re Manatt, 239 NW 
624, 626, 214 Iowa 432' 

54. Iowa—^In re Manatt, supra 

55. Iowa—In re Manatt, supra 
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56 Pa —Compher v Compher, 2 5 Pa 
31, 33 

57 Ohio—Bauman v Hogue, 116 N 
E2d 439, 160 Ohio St 296 

58 NY—Hubbard v Hubbard, 12 
Barb 148, 153 

59. Ohio—^Adams v Foley, 173 NB 
197, 198, 36 Ohio App 295 
62 C J p 827 note 2 
60 Black L D 

61. N T —Hubbard v Hubbard, 12 
Barb 148, 153 
62 C J p 827 note 4 
62 Black L D 

Term borrowed from civil law 
Black L D 

63. Black L D 

64- NJ—Walker v Hyland. 56 A 
268, 271. 70 N JLaw 69 

65. N J —Walker v Hyland, supra 

66. Ariz—In re Wilkins’ Estate, 94 
P 2d 774, 64 Aiiz 218 

Mont —Corpus Juris cited in In re 
Bragg’s Estate. 76 P 2d 57, 69. 106 
Mont 132 

N J —Girard Trust Co v Schmitz, 
20 A 2d 21, 129 N J Eq 444 
Okl —'In re Carothers* Estate, 167 P. 

2d 899, 196 Okl 640 
68 C J p 413 note 68 

67. N J —Girard Trust Co v 

Schmitz, 20 A 2d 21, 129 N J Eq 444 

68 Pa—In re Maginn s Estate, 122 
A 264, 267. 278 Pa 89, 30 ALR. 
418 
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§§ 2-3 WILLS 


Germans In England, until a comparatively re¬ 
cent period, the practice of allowing the owner of 
property to dispose of it after death was exercised 


under considerable restriction.'^® There is no power 
at common law to devise lands, and the subject is 
governed by statute 


II. RIGHT AND CAPACITY TO MAKE A WILL 


A. EXISTENCE OF RIGHT IN GENERAL 


§ 3. Right Dependent on Statute 

The right to dispose of property by will is not a nat¬ 
ural, inherent, or constitutional right, but is dependent 
solely on legislative authority; and the legislature has 
power to Withhold the right or to make its exercise sub¬ 
ject to such regulations and requirements as it pleases. 


It has been said that, in the absence of legislative 
authority, no one may dispose of his property by 
will, “^2 there being no common-law right to make 
a will,'^3 and in a majority of jurisdictions the 
matter is entirely statutory The right to ma^e a 


69. NC—In re Garland's Will, 76 
S H 486. 487, 160 NC 565 

70. Pa—In re Maginn’s Estate, 122 
A 264, 267, 278 Pa 89, 30 ALR 
418 

68 C J p 413 note 61 

71- WVa—^Weese v Weese, 58 S E 
2d 801, 134 WVa 233 
68 C J p 414 note 62 

72. IT S —-Irving Trust Co v 33ay, 
NT. 62 set 398, 314 US 556, 86 
LEd 1734. 137 ALR 1093 
Cal—In re Burnison's Estate, 204 
P 2d 330, 33 Cal 2d 638, affirmed 70 
set 503, 339 US 87, 94 LEd 
675 

Cartwright v Cartwright, 216 P 
2d 545, 96 Cal App 2d 932 
Idaho —Corpus Juris q.uoted. in Hedm 
V Westdala Lutheran Church, 81 
P2d 741, 747, 59 Idaho 241 
Ky—Ford v Tost, 186 S W 2d 896, 
299 Ky. 682, 162 ALR 149 
Mo —^Wyers v Arnold, 147 S W 2d 
644, 347 Mo 413, 134 ALR 876, 
certiorari denied Arnold v Wyers, 
€1 set. 1112, 313 US. 589, 86 LEd 
1544 

Utah—State Tax Commission v 
Backman, 55 P 2d 171, 88 Utah 424 
68 C J p 414 note 66 
Right to receive property by will see 
infra §§ 91-110 
ITo right 

Although one has a constitutional 
right to give, and to receive, property 
during his lifetime, he has no right, 
except such as may be given by the 
state, to direct or control the owner¬ 
ship after his death, of such property 
as he has acquired during his life 
N J —Renwick v Martin, 10 A 2d 293, 
126 N JEq 564 
In Xinglaud 

(1) It has been said that in Eng¬ 
land the light of making wills and 
disposing of property after death was 
established at an early date 

Mont—Irwin v Rogers, 157 P 690, 
91 Mont 284, LRA1916P1130 
68 C J p 414 note 64 

(2) However, even under the Eng¬ 
lish common law, this right was ma¬ 
terially modified. 


U S —U S V Perkins, NT, 16 S Ct 
1073, 163 US 625, 627, 41 LEd 
287 

Pa—In re Maginn’s Estate, 122 A 
264, 278 Pa 89, 30 A L R 418 

(3) It has been said that under the 
common law of England, no lands or 
tenements were devisable 

Okl —Corpus Juris cited in In re 
Carothers’ Estate, 167 P 2d 899, 908, 
196 Okl 640 
68 C J p 414 note 65 [a] 

(4) By English statute, persons 
i were permitted to dispose of their 

property by will 

i-VVYa—Goetz v Old Nat Bank of 
Martinsburg, 84 SE2d 759 

73 Fla —Corpus Juris Gated m In re 
Sharp’s Estate, 183 So 470, 471, 
133 Fla 802 

Idaho —Corpus Juris quoted lu Hedm 

V Westdala Lutheran Church, 81 
P2d 741, 747, 69 Idaho 241 

Me—^Appeal of Martin, 179 A 655, 
133 Me 422 

NT—In re Jackson’s Will, 29 NT 
S 2d 569, 176 Misc 1020 
Ohio —In re Fox' Will, 85 N E 2d 685, 
84 Ohio App 135 

WVa—Weese v Weese, 58 S E 2d 
801, 134 WVa 233—Corpus Juris 
cited in Black v Maxwell, 46 SB 
2d 804, 808, 131 WVa 247 
68 C J p 414 note 67 

74. US —Irving Trust Co v Day, 
NT, 62 set 398, 314 US 656, 86 
LEd 1734, 137 ALR 1093 
Cal—In re Burnison's Estate, 204 P. 
2d 330, 33 Cal 2d 638, affirmed U S 

V Burnison, 70 S Ct 603, 339 US. 
87, 94 LEd 676—In re Durlewan- 
ger's Estate, 107 P 2d 477, 41 Cal 
App 2d 750 

Fla —Coipus Juris cited In In re 
Sharp's Estate, 183 So 470, 471, 133 
Fla 802 

Idaho— Corpus Juris cited in Hull v 
Cartin, 105 P 2d 196, 207, 61 Idaho 
578— Corpus Juris quoted In Hedln 

V Westdala Lutheran Church, 81 P 
2d 741, 747, 69 Idaho 241 

Ill—Spangler v. Bell, 60 NE2d 864, 
390 Ill 162—Classen v. Heath, 58 
NE2d 889, 389 Ill 183. 
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Ind —Granger's Estate v. Gosport 
Cemetery Ass’n, 118 NE 2d 386, 124 
Ind App 686, rehearing denied In 
re Granger’s Estate, 119 N E 2d 437, 
124 Ind App 686—Able v Bane, 110 
NE2d 306, 123 Ind App 685 
Iowa—Elson v Security State Bank 
of Allerton, 67 NW2d 625 
Ky—Letcher’s Trustee V. Letcher, 
194 SW2d 984, 302 Ky 448—Winn 
V William, 165 S W 2d 961, 292 Ky 
44—Howe V Howe's Ex'r, 155 S W 
2d 196, 287 Ky 756 

Me —U S Trust Co of N T v Doug¬ 
lass, 56 A 2d 633, 143 Me 150— 
Appeal of Martin, 179 A 655, 133 
Me 422 

Minn—In re Crosby’s Estate, 15 N 
W2d 501, 218 Mmn. 149—In re 
Taylor's Estate, 7 NW2d 320, 213 
Mmn 509 

Mo—Wyers v Arnold, 147 SW2d 
644, 347 Mo 413, 134 ALR 876, 
certiorari denied Arnold v Wyers, 
61 S Ct 1112, 313 U S. 689, 85 L Ed 
1544 —Robertson v Jones, 136 S 
W2d 278, 345 Mo 828 
Mont—In re Woodburn’s Estate, 273 
P 2d 391—Galbreath v Armstrong, 
167 P2d 337, 118 Mont 299 
N J —Girard Trust Co v Schmitz, 
20 A 2d 21, 129 KJEq 444 
NM—^Dillard v New Mexico State 
Tax Commission, 201 F.2d 345, 63 
NM 12. 

N T —^In re Adams' Estate, 46 N T S 
2d 494, 182 Misc 937, affirmed 48 
NTS 2d 801, 267 App Div 985, ap¬ 
peal denied 50 N T S 2d 673, 268 
App Div 849, certiorari denied Ad¬ 
ams V City Bank Farmers Trust 
Co, 65 set 914, 324 US 865, 89 
LEd 1421—In re Lavlne’s Will, 
4 NTS 2d 923, 167 Misc 879—In 
re Warmg’s Will, 286 NTS 313, 
167 Misc 944, affirmed 292 NTS 
976, 249 App Div 764, reversed on 
other grounds 9 NE2d 764, 275 
NY 6—In re Goldberg's Estate, 
283 NTS. 72, 167 Misc 49, affirmed 
291 NTS 999. 249 App Div. 761. 
reversed on other grounds 9 N E 2d 
829, 275 NT 186—In re Andrus’ 
Will, 281 NTS 831, 156 Misc 268 
—In re Curley's Will, 272 NTS 
489, 151 Misc 664, modified on oth* 
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Will is not a natural/^ inalienable,'^6 inherited,I fundamental,or inhcrcnt'^9 right; and it is not 


er irrotinds 280 NTS 80, 245 App 
Div 255, affirmed 199 N£] 665, 269 
NT 548 

In re Bassford’s Will, 127 NTS 
2d 663 

Q —Wescott V First & Citizens 
Nat Bank of Elizabeth City, 40 S 
E 2d 461, 227 N C 39—Paul v Dav¬ 
enport, 7 SE2d 352, 217 NC 154 
Ohio—In re Miller*s Estate, 117 NE 
2d 598, 160 Ohio St 529—Sherman 
V Johnson, 112 NE2d 326, 159 
Ohio St 209 

In re Fox* Will, 85 NB 2d 585, 84 
Ohio App 135 

Shook V McConnell, Prob , 97 N 
B 2d 111—In re Crowe’s Will, 4 
Ohio Supp 370 

Okl—In re Carothers’ Estate, 167 P 
2d 899, 196 Okl 640—Corpus Juris 
cited m In re Abrams’ Will, 77 P 2d 
101, 103, 182 Okl 215 
Or—U S Nat Bank of Portland v 
Snodg^rass, 275 P 2d 860, 202 Or 
530—In re Lewis’ Estate, 85 P 2d 
1032, 160 Or 486 

Pa—In re Tack’s Estate, 191 A 155, 
325 Pa 545 

In re Crossley’s Estate, 7 A 2d 
639, 135 Pa Super 524 

In re Edge’s Estate, Orph, 48 
Dauph Co 127, affirmed 14 A 2d 293, 
339 Pa 67—In re Karst's Estate, 
Orph, 65 York Leg Rec 42 
SD—^Anderson v Anderson, 16 NW 
2d 43, 70 S D 165 

Tex—^Harper v Meyer, Civ App , 274 
S W 2d 904, error refused no re¬ 
versible error—Maxey v Queen, 
Civ App, 206 S W2d 114 
Utah—In re Mower's Estate, 73 P 2d 
967, 93 Utah 390 

Wash—In re Phillips’ Estate, 74 P 2d 
1015. 193 Wash 194 
WVa—Weese v Weese, 68 S B 3d 
801, 134 WVa 233— Corpus Juris 
cited in Black v Maxwell, 46 S E 
2d 804, 808, 131 WVa 247 
68 C J p 414 note 68 

Organic law 

The right of testamentary disposi¬ 
tion of property does not emanate 
from the organic law but is a crea¬ 
ture of the law derived solely from 
statute without constitutional limi¬ 
tation and IS at all times subacct to 
regulation and control by legislative 
authority 

Fla—Taylor v Payne, 17 So 2d 615, 
164 Fla 369, 254 ALR 677, appeal 
dismissed 65 S Ct 49, 323 US 666, 
89 LEd 541, rehearing 65 S Ct 113, 
323 US 813, 89 LEd 647 

Absolute power 

The legislature’s power over a ■^ill 
is absolute until death of its author 
Cal—In re Davison's Estate, 216 P 
2d 504, 96 Cal App 2d 263 

All-inclusive 

Statute of wills is for purpose in¬ 
tended, all inclusive, and self suffi¬ 


cient, and equity may not be used to 
extend it 

Va—Spinks v. Rice, 47 S E 2d 424, 
187 Va 730 

75 Ala—Parker v Foreman, 39 So 
2d 574, 262 Ala 77, 9 A L R 2d 505 
Idaho—Hull v Cartm, 106 P 2d 196, 
61 Idaho 678—Corpus Juris quoted 
in Hedm v Westdala Lutheran 
Church, 81 P 2d 741. 747, 59 Idaho 
241 

Ky—^Ford v Tost, 186 S W 2d 896, 
299 Ky 682, 162 ALR 149 
Ill —In re Bakhaus’ Estate, 102 N 
E 2d 818, 410 Ill 578 
Ky—^Howe v Howe's Ex’r, 155 SW 
2d 196, 287 Ky 766 

Me —IT S Trust Co of N T v Doug¬ 
lass, 56 A 2d 633, 143 Me 150 
Md —Safe Deposit & Trust Co of 
Baltimore v Bouse, 2 A 2d 906, 181 
Md 351 

Mass—^Merchants Nat Bank of Bos¬ 
ton v Merchants Nat Bank of 
Boston, 62 NE2d 831, 318 Mass 
563 

Mo—Wyeis v Arnold, 147 S W 2d 
644, 347 Mo 413. 134 ALR 876, 
certioraii denied Arnold v Wyers, 
61 set 1112, 313 US 589, 85 LEd 
1544—Robertson v Jones, 136 SW 
2d 278, 345 Mo 828 

Mont—In re Woodburn’s Estate, 273 
P 2d 391 

N J —Girard Trust Co v Schmitz, 
20 A 2d 21, 129 N JEq 444 
N M —Dillard v New Mexico State 
Tax Commission, 201 P 2d 345, 63 
NM 12 

NT—^Rubin v Irving Trust Co, 113 
NE2d 424, 305 NY 288 

In re Germaine, 280 NTS 460, 
244 App Div 374, reversed on other 
grounds 198 NE 229, 268 NT 476 
In re Lavine’s Will, 4 N T S 2d 
923, 167 Misc 879—In re Andrus' 
Will, 281 NTS 831, 156 Misc 268 
In re Bassford’s Will, 127 NTS 
2d 653 

N C —Paul V Davenport, 7 S E 2d 
352. 217 NC 154 

Ohio —In re Miller’s Estate, 121 N E 
2d 26, 95 Ohio App 467, affirmed 117 
NE2d 698, 160 Ohio St 529 
Shook V McConnell, Prob, 97 N 
E2d 111 

Okl—Corpus Juris cited lu In re 
Abrams’ Will, 77 P 2d 101, lOJ, 182 
Okl 215 

Or—S National Bank of Port¬ 
land V Snodgrass, 276 P 2d 860, 202 
Or 630—In re Lewis’ Estate, 85 P 
2d 1032, 160 Or 486 

Pa—In re Tack’s Estate, 191 A 155, 
326 Pa 6 45 

In re Crossley’s Estate, 7 A 2d 
639, 135 Pa Super 624 
In re Edge’s Estate, Orph, 48. 
Dauph Co 127, affirmed 14 A 2d 
293, 339 Pa 67—In re Karst’s Es¬ 
tate, Orph , 65 York Leg Rec, 42 
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Tenn — Corpus Juris cited In Fransio- 
li V. Podesta. 113 SW2d 769, 772, 
21 TennApp 677 

Vt —^First Nat Bank of Boston v. 
Harvey, 16 A 2d 184, 111 Vt 281 

68 C J p 415 note 69 

76- Idaho—Cforpus Juris quoted in 
Hedm v Westdala Lutheran 
Church, 81 P 2d 741, 747, 59 Idaho 
241 

ND—Moody v Hagen, 162 NW 704, 
36 ND 471, LRA1918F 947, Ann 
Cas 1918A 933, affirmed Skarderud 

V Tax Commission of State of 
North Dakota, 38 S Ct 133, 245 U 
S 633, 62 LEd 622 

Ohio—In re Miller's Estate, 121 NE 
2d 26, 95 Ohio App 457, affirmed 117 
NE2d 598, 160 Ohio St 529 

Tenn —Corpus Juris cited m Fransio- 
li V Podesta. 113 SW2d 769, 772, 
21 Tenn App 577 

77 Iowa — Corpus Juris quoted in 
Hedm v Westdala Lutheran 
Church, 81 P 2d 741, 747, 59 Idaho 
241 

NT—In re Andrus’ Will, 281 NTS 
831, 156 Misc 268 
In re Frazier’s Estate, 188 NY 
S 189 

78- Fla —Taylor v Payne, 17 So 2d 
615, 154 Fla 369. 154 ALR 677, 
appeal dismissed 65 S Ct 49, 323 
US 666, 89 LEd 541, rehearing 
denied 65 S Ct 113, 323 US 813, 
89 L Ed 647 

Idaho— Coipus Juris quoted in Hedm 

V Westdala Lutheran Church, 81 
P2d 741, 747, 59 Idaho 241 

NM—^Dillard, v New Mexico State 
Tax Commission, 201 P 2d 345, 53 
NM 13 

68 C J p 415 note 72 

79. Cal—In re Bauer’s Estate, 124 
P2d 630, 51 Cal App 2d 636—In re 
Barnett’s Estate, 275 P 463, 97 Cal 
App 138 

Fla—Taylor v Payne, 17 So 2d 615, 
154 Fla 359, 154 ALR 677, appeal 
dismissed 65 S Ct 49. 323 US 666, 
89 LEd 541, rehearing denied 65 
set 113, 323 US 813, 89 LEd 
647 

Idaho — Coipus Juris quoted m Hedm 

V Westdala Lutheran Church, 81 
P2d 741, 747, 59 Idaho 241 

Minn —In re Taylor’s Estate, 7 N W 
2d 320. 213 Minn 509 

Mont—In re Woodburn’s Estate, 273 
P 2d 391 

NM—Dillard v New Mexico State 
Tax Commission, 201 P 2d 345, 53 
NM 12 

NT—Rubin V Irving Trust Co, 113 
NB2d 424. 305 N Y 288 
In re Wanng’s Will, 285 NTS 
313, 157 Misc 944, affirmed 202 N 
TS 976, 249 App Div 754, reversfd 
on other grounds 9 N E 2d 754, 275 
NT 6 

In re Bassford’s Will, 127 NTS 
2d 653. 
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a right of citizenship,*^ or one guaranteed by the grant the right,** and, if it grants it, it may make 
Constitution It is said to be a privilege *3 Under its exercise subject to such regulations and require- 
this view, the legislature has power to withhold or ments as it pleases,*^ provided it respects the pro- 


Ohio—In re Miller’s Estate, 117 NE 
2d 693, 160 Ohio St 529 
Okl —Corpus Juris cited m In re 
Abrams’ Will, 77 P 2d 101, 103. 182 
Okl 215 

Or —S ^rational Bank of Portland 

V Snodgrass, 275 P 2d 850, 202 Or 
530 

Pa—In re Edge’s Estate, Orph , 48 
Dauph Co 127, affirmed 14 A 2d 293, 
319 Pa 67 

Utah —State Tax Commission v 
Backman, 55 P 2d 171, 88 Utah 424 
68 C J P 415 note 73 
Matters of giace 

Both the power to transmit by will 
and the power to take are matters of 
grace and have nothing to do with 
merits or deserts 

Va—Clariison v Bliley, 38 S E 2d 22, 
185 Va 82, 171 ALR 1308 
80 Cal—In re Wilkinson’s Estate, 
298 P 1037, 113 CalApp 645 
Idaho —Coxpus Juris q.uoted in Hedin 

V Wrstdala Lutheran Church, 81 
P2d 741, 747, 59 Idaho 241 

81. TJ S —Irving Trust Co v Bay, 
NY, 62 set 398, 314 US 556, 86 
LEd 1734, 137 ALR 1093 
Fla—Taylor v Payne, 17 So 2d 615, 
154 Fia 359, 164 ALR 677, appeal 
dismissed 65 S Ct 49, 323 US 666, 
89 LEd 541, rehearing denied 65 
set 113, 323 US 813, 89 LEd 647 
Idaho —Corpus Jims quoted m Hedm 

V Westdala Lutheian Church, 81 
P2a 741, 747, 59 Idaho 241 

Me—Appeal of Martin, 179 A 655, 
133 Me 422 

NJ—Guard Trast Co v Schmitz, 20 
A 2d 21, 129 N JEq 444 
NM—Dillard v New Mexico State 
Tax Commission, 201 P 2d 345, 53 N 
M 12 

Or —^U S National Bark of Portland 

V Snodgiass, 275 P 2d 860, 202 Or 
530 

68 C J p 415 note 75 

SSt. Cal —In re Bauer’s Estate, 124 
P2d 630, 61 CalApp 2d 636—In re 
Durlewanger’s Estate, 107 P 2d 477, 
41 CalApp 2d 750 

Idaho —Ooirpus Juns cited in Hull v 
Cartin, 105 P 2d 196, 207, 61 Idaho 
578—Corpus Juris quoted m Hedin 

V Westdala Lutheran Church, 81 P 
2d 741, 747, 59 Idaho 241 

]y[e—U S Trust Co of N Y v Doug¬ 
lass, 06 A 2d 633, 143 Me 150 
Mass—Merchants Nat Bank of Bos¬ 
ton V Merchants Nat Bank of Bos¬ 
ton, 62 NE 2d 831, 318 Mass 563 
N J —Bottomley v Bottomley, 35 A 
2d 476, 134 N JEq 279 
NY—In re Jackson’s Will, 29 N Y S 
2d 569, 170 Misc 1020—In re War- 
ing’s Will, 285 NYS 313, 157 Misc 
944, affirmed 292 NYS 976, 249 
App Div 754, reversed on other 


grounds 9 N E 2d 754, 275 NY 6—■ 
In re Andrus' Will, 281 NTS 831, 
156 Misc 268 

Pa—In re Bonsall's Estate, 65 Pa 
Dist & Co 251 

Tenn —Corpus Juiis cited in. Fransio- 
h V Podesta, 113 S W 2d 769, 772, 
21 Tenn App 577 
68 C J p 415 note 76 
Personal right 

The right to transmit property by 
will IS civil right or privilege con¬ 
ferred by statute on all persons of 
sound mind and is strictly a “person¬ 
al right” in that capacity to make 
will must exist in testator when he 
attempts to exercise such pri\ilege 
NT—George v People, 40 N T S 2d 
830, 180 Misc 635, affirmed 47 NY 
S2d 681, 267 App Div 575 

83. U S —Demorest v City Bank 
Farmers Trust Co, NY, 64 S Ct 
384, 321 US 36, 88 LEd 526— 
Irving Trust Co v Day, NY, 62 
set 398, 314 US 556, 86 LEd 
1734, 137 ALR 1093 

Anz—In re Wilkins’ Estate, 94 P 2d 
774, 54 Anz 218 

Cal—In re Burnison's Estate, 204 P 
2d 330, 33 Cal 2d 638, affirmed U S 
V Burnison, 70 S Ct 503, 339 US 
87, 94 LEd 675 

NJ—In re Hoagland’s Estate, 105 A 
2d 825, 15 NJ 592 

N M —^Dillard v New Mexico State 
Tax Commission, 201 P 2d 345, 53 
NM 12 

N Y —Rubin v Irving Trust Co , 113 
NE 424, 305 NY 288 
In re Erstein’s Estate, 129 NYS 
2d 316, 205 Misc 924—In re Adams' 
Estate, 45 NYS 2d 494, 182 Misc 
937, affiimed 48 N T S 2d 801, 267 
App Div 985, appeal denied 60 NY 
S 2d 673, 268 App Div 849, certio¬ 
rari denied Adams v Citv Bank 
Farmers Trust Co, 65 S Ct 914, 
324 US 865, 89 LEd 1421—In re 
Andrus’ Will, 281 NYS 831, 156 
Misc 268 

Pa—In re Bonsall’s Estate, 65 Pa 
Dist & Co 251 
68 C J p 415 note 77. 

Plenary power 

State’s power over property pass¬ 
ing by will IS plenary, state’s right 
to direct its disposition being unlim¬ 
ited 

Wash —^In re Ward’s Estate, 49 P 2d 
485, 183 Wash 604, 102 ALR 496 

84. U S —Demorest v City Bank 
Farmers Trust Co, NT, 64 S Ct 
384. 321 US 36, 88 LEd 626— 
Dyett V Title Guarantee & Trust 
Co, NY, 64 set 384, 321 US 36, 
88 LEd 626—^Irving Trust Co v 
Day. NT, 62 S Ct 398, 314 US 
556, 86 LEd 1734, 137 A L R 1093 

Allen v Markham, CCACal, 156 
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F 2d 653, affirmed in part and re¬ 
versed in part on other grounds 
Clark V Allen, 67 S Ct 1431. 331 
US 503, 91 LEd 1633 
Ala—Parker v Foreman, 39 So 2d 
574, 252 Ala 77, 9 A L R 2d 505 
Anz—In re Wilkins’ Estate, 94 P 2d 
774, 54 Anz 218 

Ark—Rockafellow v Rockafellow, 93 
S W2d 321, 192 Ark 563 
Cal—In le Burmson’s Estate, 204 
P2d 330, 33 Cal 2d 638, affirmed 
U S V Burnison, 70 S Ct 503, 339 
US 87, 94 LEd 675 

In re Durlewanger’s Estate, 107 
P2d 477, 41 Cal App 2d 760 
Idaho — Corpus Juris cited m Hull ^ 
Cartin, 105 P 2d 196, 207, 61 Idaho 
578 

Ill—Spangler v Bell, 60 N E 2d 864 
390 Ill 152—Classen v Heath, 58 
NE2d 889, 389 Ill 183 
Ind —^Fletcher Trust Co v Morse, 
101 NE2d 658, 230 Ind 44 
Ky—Winn v William, 165 S W 2d 
961, 292 Ky 44 

Md—^Harrison v Prentice, 38 A 2d 
101, 183 Md 474—Safe Deposit & 
Trust Co of Baltimore v Bouse, 
2 A 2d 906, 181 Md 351 
Mass —Merchants Nat Bank of Bos¬ 
ton V Merchants Nat Bank of Bos¬ 
ton, 62 NE2d 831, 318 Mass 563 
Minn —In re Crosby's Estate, 15 N 
W 2d 601, 218 Minn 149 
N J —In re Hoagland’s Estate, 105 A 
2d 825, 15 NJ 592 

NM—Dillard v New Mexico State 
Tax Commission, 201 P 2d 345, 53 
NM 12 

NY—In re Del Drago’s Estate, 38 
NB2d 131, 287 NY 61, reversed on 
other grounds Riggs v Del Drago, 
63 set 109, 317 US 95, 87 LEd 
106, 142 ALR 1131, and reargu- 
ment denied 40 N E 2d 46, 287 NY 
764—In re Hills' Will, 191 NE 12, 
2G4 NY 349, 93 A L B 1380 
In re Erstem’s Estate, 129 NYS 
2d 316, 205 Misc 924—In re Adams 
Estate, 45 NYS 2d 494, 182 Misc 
937, affirmed 48 N Y S 2d 801, 267 
App Div 985, appeal denied 50 NY 
S 2d 673, 268 App Div 849, certio- 
lari denied Adams v City Bank 
Farmers Trust Co, 65 S Ct 914, 
324 US 865, 89 LEd 1421—In re 
Karlinski’s Estate, 43 N Y S 2d 40, 
ISO Misc 44—In re Jackson’s Will, 
29 NYS 2d 569, 176 Misc 1020— 
In re Andrus’ Will, 281 NYS 831, 
156 Misc 268 

In te Bassford’s Will, 127 NYS 
2d 653—In re King’s Estate, 100 
NYS 2d 363 

Ohio—Sherman v Johnson, 112 NE 
2d 326, 169 Ohio St 209 
In re Miller’s Estate, 121 N B 2d 
26, 96 Ohio App 457, affirmed 117 
NE2d 698, 160 Ohio St 629 
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visions of the federal Constitution 85 In some In any events within the limits of permissible stat- 
jurisdictions, however, it has been held that the utory regulation, the owner of property has the right 

right to make a will is a sacred right guaranteed by to dispose of it by will,^® m such manner as he sees 

the Constitution,86 and although it is subject to fit, as discussed infra § 132; and such right is a 

statutory regulation in some respects,87 such regula- valuable one, assured by law,®^ notwithstanding it 

tion or limitation of the right must be of a reason- is a limited and conditional one, exercisable only 

able nature,88 and the right cannot be substantially in respect of the excess of the avails of the estate 

impaired or taken away entirely 89 qy^j- ^he sums reasonably necessary for expenditure 


Shook V McConnell, Prob , 97 N" 
B2d 111 

Or—XJ S National Bank of Portland 

V Snodgrass, 276 P 2d 860, 202 Or 
530 

Pa —In re Bonsall’s Estate, 65 Pa 
Dist & Co 251 

In re Edge’s Estate, Orph, 48 
Dauph Co 127, affirmed 14 A 2d 
293, 339 Pa 67—In re Karst’s Es¬ 
tate, Orph , 65 York Leg Rec 42 
Tenn —Lawrence v Lawrence, 250 S 
W2d 781, 35 TennApp 648—Eslick 

V Wodicka. 215 S W 2d 12, 31 Tenn 
App 333—Cknrpus Juris cited in. 
Fransioli v Podesta, 113 S W 2d 
769, 772, 21 TennApp 577 

WVa—Coipus Juris cited m Black 

V Maxwell, 46 S B 2d 804, 808, 131 
WVa 247 

68 C J P 415 note 78 
Impounding' of wealth. 

Apart fiom rule against perpetui¬ 
ties, there are reasonable limits to 
testator's right to impound present- 
day wealth in hope of being able to 
project his ideas into unknown con¬ 
ditions of a distant future 
Mass —Frazier v Merchants Nat 
Bank of Salem, 5 NE2d 560, 296 
Mass 298 

85. Va—Commonwealth v Goff’s 
Ex'r, 147 SB 471, 152 Va 366, cer¬ 
tiorari denied Commonwealth v 
Marshall & Illsley Bank, 49 S Ct 
481, 279 US 867, 73 L Bd 1004 

68 C J p 416 note 79 
Federal Constitution does not for¬ 
bid legislature of a state to limit, 
condition or even abolish the power 
of testamentary disposition over the 
property within its jurisdiction 
N J —In re Hoagland's Estate, 105 A 
2d 825, 15 NJ 592 

NT—In re Erstein's Estate, 129 N 
TS 2d 316, 205 Misc 924 

86. Wis —In re Ogg’s Estate, 54 N 
W2d 175, 262 Wis 181—In re 
Szperka’s Will, 35 NW2d 209, 254 
Wis 163, mandate vacated on oth¬ 
er grounds 36 NW2d 911, 254 Wis 
163 

68 C J p 415 note 75 [b] 

Xhhereut power 

The power to make a will is an in¬ 
herent power assured by the Consti¬ 
tution and not a statutory power 
Wis —In re Uihlein's Estate, 68 N W 
2d 816, 269 Wis 170 
Bffect given to will 

The constitutional right to make 


a will includes the right to have a 
valid will so given effect as to en¬ 
force intention of testator 
Wis —In re Uihlein’s Estate, supra 

87. Wis —In re Uihlein’s Estate, su¬ 
pra 

88. Wis —In re Ogg’s Estate, 54 N 
W2d 175, 262 Wis 181 

89 Wis—In re Uihlein's Estate, 68 
NW2d 816, 269 Wis 170—Shepard 
V State, 197 NW 344, 184 Wis 88 

90 US —Greenwood v Greenwood, 
D C Pa, 16 PRD 366, appeal dis¬ 
missed, C A, 224 F 2d 318 

Ala —^Antone v Snodgrass, 14 So 2d 
506, 244 Ala 501 

Ark—Parette v Ivey, 190 S W 2d 
441, 209 Ark 364—Puryear v Pur- 
year. 94 S W2d 695, 192 Ark 692— 
Rockafellow v Rockafellow, 93 S 
W 2d 321. 192 Ark 563 
Mich—In re Thayer’s Estate, 15 N 
W 2d 712, 309 Mich 473 
Mo—Lastofka v Lastofka, 99 SW 
2d 46, 339 Mo 770 

N Y —In re Lavine’s Will, 4 N Y S 
2d 923, 167 Misc 879 
Pa —In re Gayman's Estate, Orph , 
21 Northumb L J 149 
SC—Smith V Whetstone, 39 S E 2d 
127, 209 S C 78 

S D —In re Rowlands' Estate, 18 N 
W 2d 290, 70 SD 419 
68 CJ p 414 note 68 [a]. 

Absolute right 

A testator's right to bestow his 
property by will at death is as abso¬ 
lute as his right to convey it during 
his lifetime. 

Tex —In re Caruthers' Estate, Civ 
App, 151 S W 2d 946, error dis¬ 
missed, judgment correct 
A decedent’s privilege to dispose of 
his property may be exercised by tes¬ 
tamentary disposition or by leaving 
his property to be distributed under 
the law 

NC—^Valentine v Gill, 27 S E 2d 2. 
223 NC 396 

Care and susteuAUce 

Right of a person to make a will 
so as to constitute a means of pro¬ 
viding for his care and sustenance 
in old age or illness is authorized 
Ga—Ehlers v Rheinberger, 49 S E 
2d 535, 204 Ga 226 

Family dispute 

Effectiveness of exercise of statu¬ 
tory right to execute a will is not de¬ 
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pendent on decision of any tribunal 
or governmental authority as to 
wherein lies the right of a family 
dispute 

Tex—Taylor v Taylor, Civ App, 281 
S W 2d 232, error refused no revers¬ 
ible error 

Right not mfrmged 

(1) A decree awarding contractual 
rights to manufacture machines to a 
certain person, which recited that 
such rights should pass to his heirs, 
executors and administrators on his 
death, was not erroneous as interfer¬ 
ing with such person’s right to dis¬ 
pose of such rights by will 

Cal —Evans v Citizens National 
Trust & Sav Bank of Riverside, 84 
P2d 218, 29 Cal App 2d 133 

(2) Statute providing that emble¬ 
ments of lands of person dying after 
March 1, which are severed before 
following December 31 shall be as¬ 
sets in hands of personal representa¬ 
tive, does not infringe upon rights of 
citizen to dispose of his property 
by will 

Ky—Miller’s Ex’x v Miller, 221 SW 
2d 654, 310 Ky 726 

(3) Provisions of adoption statutes 
do not prevent anyone from disposing 
of his property by will 

Tex—^Lange v Schulte, Civ App, 276 
S W 2d 889, refused no leversible 
error 

91. Wash—In re Mitchell’s Estate, 
249 P 2d 385, 41 Wash 2d 326—In re 
Hamilton’s Estate, 174 P 2d 301, 26 
Wash 2d 363—In re Miller’s Estate, 
116 P 2d 626, 10 Wash 2d 258—In 
re Schafer’s Estate, 113 P 2d 41, 8 
Wash 2d 617—Dean v Jordan, 79 
P2d 331, 194 Wash 661—In re 
Phillips’ Estate, 74 P 2d 1015, 193 
Wash 194 

property right 

The right to dispose of vested in¬ 
terest m propel ty by will is "proper¬ 
ty 1 ight" 

Mass—^Warren v Sears, 22 N E 2d 
406, 303 Mass 578, 127 A L R 595 

dose protectioiL 

The right of testamentary disposi¬ 
tion of one's property as an incident 
of ownership is absolute and is a val¬ 
uable right, closely protected by stat¬ 
ute and judicial opinion 
Wash —In re Martinson’s Estate, 190 
P2d 96, 29 Wash 2d 912 
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in the settlement of the testator’s just obligations 
The object of the law concerning wills is to enable 
owners of property reasonably to control its disposi¬ 
tion at their decease and to cause the real intentions 
and wishes of such owners to be expressed and pre¬ 
served in order that they may be ascertained and 
carried into effect The right to dispose of prop¬ 
erty by will should be carefully guarded and courts 
should be reluctant to undo after death what the 
testator sought to accomplish The right to dis¬ 
pose of one’s property by will will be sustained 
whenever possible,and statutes restricting the 
right to make a will will be strictly constiued^® 

Once the privilege of making a will has been ex¬ 
ercised and effectuated by death, it blossoms into a 
right to have the testator’s dispositions earned out 
free and clear of all subsequent legislative inter¬ 
ference,^'^ but it has also been held that interests 
established by a will may be disturbed by a statute 
enacted under the police power of the state where 


the means employed in the statute are reasonably 
related to the ends sought to be achieved thereby 

§ 4. What Law Governs 

Testamentary capacity with respect to personalty is 
controlled by the law of the testator's domicile, and with 
respect to realty by the law of the place where the realty 
IS situated. 

The testamentary capacity of the testator over 
personalty is governed by the law of the domicile of 
the testator, and over realty by the law of the 
place where the realty is situated l 

§ 5. Time at Which Capacity Must Exist 

The mental competency of the testator to make a 
will, and his legal capacity to do so, is to be determined 
as of the date of the execution of the will. 

The mental competency of the testator to make a 
will is to be determined as of the date of the execu¬ 
tion of the will,2 particularly where statutes require 


92. IsTT—In re Van Valkenburgh’s 
Will, 298 NYS 819, 164 Misc 295 
93- Tex —Price v Taliaferro, Civ 
App , 234 S W 2d 157, refused no re¬ 
versible error 

Va —Lawless v Lawless, 47 S E 2d 
431, 187 Va 611 

94. Ela—In re Donnelly’s Estate, 
188 So 108, 137 Fla 459 

The stators public policy is to ef¬ 
fectuate testator’s express wishes 
where possible 

Wis —In re Szperka’s Will, 35 N W 2d 
209, 254 Wis 153, mandate vacated 
on other grounds 35 NW2d 911, 
254 Wis 153 

95. Wash—In re Mitchell’s Estate, 
249 P2d 385, 41 Wash 2d 326—In 
re Hamilton’s Estate, 174 P 2d 301, 
26 Wash 2d 363 

96- Okl —In re Carothers’ Estate, 
167 P 2d 899. 196 OkI 640 
Wyo—Burns v Burns, 224 P 2d 178, 
67 Wyo 314 

97. Pa—^In re Bonsall’s Estate, 65 
PaDist & Co 251 

98. N J —In re Hoagland’s Estate, 
106 A 2d 825, 16 H J 692 

99. Ind—Duckwall v Lease, 20 NE 
2d 204, 106 Ind App 664 

Ohio —In re Parmelee's Estate, 2 
Ohio Supp 78, certiorari dismissed 
Tax Commission of Ohio v Wilbur, 
58 set 1036, 304 US 544, 82 L Ed 
1518, rehearing denied 59 S Ct 65, 
305 US 668, 83 L Ed 133 
S C —Corpus Juris cited in Collins 
V Collins, 63 SE2d 811, 814, 219 
SC 1 

Tex —Singleton v St Louis Union 
Trust Co, Civ App, 191 S W 2d 
143, error refused no reversible er¬ 
ror 

68 C J p 416 note 81. 


What law governs 

Capacity to take under will see 
infra § 96 

Construction of will see infra 
§ 587 

Contract to make will see infra 
§ 115 

Requisites and validity of 
Wills generally see infra § 150 
Holographic will see infra § 201 
Revocation of will by operation of 
law see infra § 288 

1. US —Melon v Entidad Provin- 
cia Religiosa de Padres Merce- 
darios de Castilla, C A Puerto Rico, 
189 P2d 163 

Iowa—^In re Barne’s Estate, 35 NW 
2d 658, 240 Iowa 431, 9 ALR2d 
1399, certiorari denied Hodge v 
First Presbyterian Church of Ster¬ 
ling, Illinois, 70 set 650, 338 US 
815, 94 LEd 493, rehearing denied 
70 set 65, 338 US 881, 94 LEd 
541 

Md —Roach v Jurchak, 35 A 2d 817, 
182 Md 646 

Tex —Singleton v St Louis Union 
Trust Co , Civ App , 191 S W 2d 

143, error refused no reversible er¬ 
ror—Simmons v O’Connor, Civ 
App, 149 SW2d 1107, error dis¬ 
missed, 3 Udgment correct 

68 C J p 416 note 82 

2. Ala — Corpus Juris cited In 

Towles V Pettus, 12 So 2d 367, 
363, 244 Ala. 192 

Anz—In re Cook’s Estate, 169 P2d 
797, 63 Anz 78 

Ark—^Yarbrough v Moses, 2'67 SW 
2d 289, 223 Axk 489 

Cal —In re Lingenfelter's Estate, 
241 P2d 990, 38 Cal 2d 671 
In re Dunne’s Estate, 278 P2d 
733, 130 Cal App 2d 216—^In re 

Dobrzensky’s Estate, 232 P 2d 886, 
105 Cal App 2d 134—^In re Frank’s 
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Estate, 226 P2^ 767, 102 Cal App 
2d 12G—In re Becker’s Estate, 220 
P 2d 766, 98 Cal App 2d 674—Jensen 

V Jensen, 192 P 2d 55, 84 Cal App 
2d 754—In re Powers’ Estate, 184 
P2d 319, 81 Cal App 2d 480—In re 
Russell’s Estate, 182 P 2d 318, 80 
Cal App 2d 711—In re Dupont's Es¬ 
tate, 140 P2d 866, 60 Cal App 2d 
276—In re Worrall’s Estate, 127 
P2d 693, 53 Cal App 2d 243—In re 
De Graaf*s Estate, 93 P 2d 199, 34 
Cal App 2d 120—In re Klopstock’s 
Estate, 88 P 2d 722. 31 Cal App 2d 
568—In re Peteikin’s Estate, 73 
P2d 897, 23 Cal App 2d 597 

Conn —Trella v Prestoff, 22 A 2d 
638, 128 Conn 337—Jackson v 

Waller, 10 A 2d 7-63, 126 Conn 294 

Fla—^In re Wilmott’s Estate, 66 So 
2d 465, 40 ADR 2d 1399—Miller 

V Flowers, 27 So 2d 667, 168 Fla. 
51—^In re Carnegie's Estate, 13 So 
2d 299, 153 Fla 7—In re Starr’s 
Estate, 170 So 620, 125 Fla. 636 

Ga—Beman v Stembridge, 85 S E 
2d 434, 211 Ga 274—^Anderson v 
Anderson, 80 S E 2d 807, 210 Ga 
464—Ware v Hill, 71 S E 2d 630, 
209 Ga 214—Whitfield v Pitts, 63 
S E 2d 649, 205 Ga. 269—Spivey v 
Spivey, 44 S E 2d 224, 202 Ga. 644 
—Fehn v Shaw, 36 S E 2d 253, 
199 Ga 747—^Davis v Aultman, 33 
SE2d 317, 199 Ga 129—Scott v 
Gibson, 22 S B 2d 51, 194 Ga 603 
—Boland v Aycock, 12 SB 2d 319, 
191 Ga 327—Martin v Martin, 195 
SE 159, 185 Ga 349—Gnffln v 
Barrett, 187 SE 828, 183 Ga 152 
—^EUis V Britt, 182 S E 596, 181 
Ga 442 

Ind—^Ailes v Ailes, 11 NB.2d 73, 
104 Ind App 302—Peters v Knight, 
8 NE2d 401, 103 Ind App 463 

Iowa—In re Ruedy's Estate, 66 N 
W2d 387, 245 Iowa 1307—In re 
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that a testator shall have sound mind and memory at I it is dictated^ or drawn,^ or when written hy the 


the time of the execution of a will, 

Rog-ers' Estate, 47 NW2d 818, 242 
Iowa 627—In re Kenny's Estate, 10 
NW2d 73, 233 Iowa 600—In re 
Grange's Estate, 2 N'W2d 635, 231 
Iowa 964—In re Hayer’s Estate, 
299 NW 431, 230 Iowa 880 

Kan—Smith's Estate v Davis, 212 
P 2d 322, 168 Kan 210—In re 

Walter's Estate, 208 P 2d 262, 167 
Kan 627—In re Hall’s Estate, 195 
P 2d 612, 165 Kan 465 

La —Cormier v Myers, 65 So 2d 346, 
223 La 259 

Succession of Knight, App, 151 
So 230 

Me—In re Cox’ Will, 29 A 2d 281, 
139 Me 261—^Appeal of Martin, 
179 A 656, 133 Me 422 I 

Mich—In re Antila’s Estate, 57 NW I 
2d 492, 33'6 Mich 189—In re Shat- ! 
tuck’s Estate. 37 NW2d 555, 324' 
Mich 568—In re Getchell’s Estate, 
295 NW 360, 295 Mich 681—In 
re Rowling’s Estate, 289 NW 136, 
291 Mich 218 

Miss—Cowart v Cowart, 61 So 2d 
775, 211 Miss 459—Fortenberry v 
Herrington, 196 So 232, 188 Miss 
735 

Mo—^Whitacre v Kelly, 134 SW2d 
121, 345 Mo 489—Proffer v Prof¬ 
fer, 114 SW2d 1035, 342 Mo 184 

Shearrer v Shearrer, App, 269 
S W 2d 705 

Neb—In re O’Donnell’s Estate, 64 
NW2d 116, 158 Neb 683—In le 
Fehrenkamp’s Estate, 48 N W 2d 
421, 154 Neb 488—In re Benson’s 
Estate, 46 NW2d 176, 153 Neb 
824—In re Wahl’s Estate, 39 NW 
2d 783, 151 Neb 812—In re Kaiser’s 
Estate, 34 NW2d 366, 150 Neb 
295—^In re Scoville’s Estate, 31 
NW2d 284, 149 Neb 416—In re 
Woodward’s Estate, 23 NW2d 75, 

147 Neb 270—In re Inda’s Estate, 
19 NW2d 37, 146 Neb 179—In 
re Goist's Estate, 18 NW2d 513, 

148 Neb 1—In re Bose’s Estate, 
25 NW 319, 136 Neb 156 

NJ—In re Davis’ Will, 101 A-2d 
621, 14 N J 166—In re Livingston’s 
Will, 73 A 2d 916, 6 NJ 65 

In re Fleming'® Estate, 89 A 
2d 54, 19 N J Super 665—In re 

Gotchel’s Estate, 76 A 2d 901, 10 
N J Super 208 

In re Phillips* Estate, 50 A 2d 
862, 139 NJEd 257, affirmed 67 
A 2d 387, 141 NJECL 362—In re 
Delaney's Estate, 26 A 2d 901, 131 
NJEa 454 

In re Heim's Estate, 39 A 2d 
248, 22 NJMisc 241, reversed on 
other grounds 40 A 2d 651, 136 N 
JEq 138 

NT—^In re Patterson's Will, 132 N 
T S 2d 609, 206 Misc 2<68—George 
V People, 40 NTS 830, 180 Misc 
636, affirmed 47 NTS 2d 681, 267 
App Div 676. 


3 and not when * testator himself 

In r© Aleneffe Will, 94 NTS 
2d 32. affirmed 95 N T S 2d 532. 
277 App Div 790, appeal denied 98 
NTS 2d 582, 277 App Div 901— 
In re Hill’s Will, 73 N T S 2d 268, 
appeal dismissed 78 NTS 2d 366 
NC—In re Kestler's Will, 44 SE2d 
867, 228 N C 216—^In re Hargrove's 
Will, 173 SE 577, 206 NC 307 
N D —Corpus Xiins cited ia Stormon 
V Weiss. 65 NW2d 475, 483 
Okl—In re Holmes* Estate, 270 P 2d 
320—In re Fletcher’s Estate. 269 
P 2d 349—In re Thompison's Estate, 
261 P 2d 577—^In re Lamar’s Es¬ 
tate, 242 P 2d 727, 206 Okl 244— 
Toombs V Matthesen, 241 P 2d 
937, 206 Okl 139—^In re Martin’s 
Estate, ISS P 2d 862, 199 Okl 567 
—Slater v Phipps, 143 P 2d 133, 
193 Okl 267—In re DeVine’s Es¬ 
tate, 109 P 2d 1078, 188 Okl 423— 
In re Austin’s Estate, 98 P2d 47, 
186 Okl 360—^In re Lincoln’s Es¬ 
tate, 94 P2d 227. 186 Okl 464— 
In re Mason’is Estate, 91 P 2'd 657, 
185 Okl 278 

Or—In re Fredricks’ Estate, 282 P 
2d 352—In re Hill’s Estate, 256 
P2d 735, 198 Or 307—In re An¬ 
dersen’s Estate, 236 P 2d 869, 192 
Or 441—^In re Scott’s Estate, 228 
P 2d 417, 191 Or '90—In re Beer’s 
Estate, 222 P 2d 1005, 190 Or 15 
—McGreal v Culhane, 141 P 2d 
828, 172 Or 337 

Pa—Ill re Skrtic's Estate, 108 A,2d 
750, 379 Pa. 95—Williams v Mc- 
Carroll. 97 A 2d 14. 374 Pa 281 
—Farmers Trust Co v Wilson, 
63 A 2d 14, 361 Pa 43—In re Web¬ 
er’s Estate, 6 A 2d 650, 334 Pa 
216 

In re Loeper’s Estate, Orph, 47 
Berks Co 131—In re Meckley’s 
Estate, Orph, 54 Lane Rev 173— 
In re Rife’s Will, Orph, 59 Tork 
LegRec 169—^In re Lauer’s Es¬ 
tate, Orph, 68 Tork LegRec 167, 
affirmed 41 A 2d 562, 351 Pa. 438 
—In re Hollinger’s Estate, Orph, 
68 Tork LegRec 17, affirmed 41 
A 2d 654, 361 Pa 364 
Tenn —^American Trust & Banking 
Co V Williams, 225 S W 2d 79, 
32 Tenn App 592—Cude v Culber¬ 
son, 209 SW2d 606, 30 Tenn App 
>628—^Melody v Hamblin, 116 SW 
2d 237, 21 Tenn App 687 
Tex —Parr v Parr, Civ App , 207 S 
W 2d 187, refused no reversible 
error—Garcia v Galindo, Civ App , 
199 SW2d 488, leversed on other 
grounds 199 SW2d 499, 145 Tex 
607 

Utah—In re Buttars’ Estate, 261 P 
2d 171 

Va—^Western State Hospital of 
Staunton v Wininger, 83 S E 2d 
446, 196 Va 300—^Tate v Chumb- 
ley, 67 S E 2d 151, 190 Va 480— 
Gilmer v. Brown, 44 S E 2d 16, 
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® Hence neither the prior^ nor sub- 

186 Va 630—^Bedford v Booker, 
185 S E 879. 166 Va. 561 
Wash—In re Gwinn's Estate, 219 
P2d 691, 36 Wash 2d 683 
WVa — Ritz V Kingdon, 79 S E 2d 
123—^Prichard v Prichard, 65 S B 
2d »65, 136 WVa. 767—Moore v 
Moore, 199 SB. 257, 120 WVa 468 
Wis—In re Klagstad’s Will, 58 N 
W2d 636. 264 Wus 269—^In re 

Williams’ Will, 41 NW2d 191, 
256 Wis 338—In re Kesich’s Es¬ 
tate, 12 NW2d 688. 244 Wis 374 
68 C J p 416 note 83 

Execution and attestation 

Testatrix must have testamentary 
capacity at the very time that sne 
executes will and also at the time 
each witness signs will at her re¬ 
quest in her presence 
Tex—^Venner v Layton, Civ App , 244 
S W 2d 852, error refused no re¬ 
versible error 

Avoiding cause 

In the case of an attack on a will 
for mental incapacity of the testa¬ 
tor, It must appear that the alleged 
avoiding cause was operative and 
effective at the time of the execu¬ 
tion of the will 

Ga —Boland v Aycock, 12 S B 2d 
319, 191 Ga. 327 

Th© disqualiflcatiott which deprives 
one of “testamentary capacity’’ must 
exist at time of execution of pur¬ 
ported will 

Iowa.—In re Hayer’s Estate, 299 N 
W 431, 230 Iowa 880 

3. Ohio—Stark v Cress, 22 Ohio 
CirCt.NS . 88 

68 CJ p 417 note 84. 

4. DC —In re Hoover's Will, 19 
App DC 496 

Ky—^Irvine v Greenway, 295 SW 
445, 220 Ky 388 

5- Ill—James White Memorial 
Home V Haeg, 68 NE 568, 201 
Ill 422 

NC—In re Ross’ Will, 109 SE 365. 
182 NC 477 

6. DC —In re Hoover's Will, 19 
App DC 495 

7. Fla—Miller v Flowers, 27 So 2d 
667, 158 Fla 51 

He—In re Cox’ Will, 29 A 2d 281, 
139 Me 261 

Mich—^In re Rowling's Estate, 289 
NW 136, 291 Mich 218 
Neb—In i© Bose's Estate, 285 NW 
319, 136 Neb 156 

N J —In re Delaney's Estate, 25 A 2d 
901. 131 N JEq 454 
Or—^In re Scott's Estate, 228 P 2d 
417. 191 Or 90 

WVa—^Moore v Moore, 199 SE 257, 
120 WVa. 468 
68 C J p 417 note 83, 
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sequent^ mental condition determines the capacity, 
although evidence as to mental capacity at a time 
prior or subsequent to the execution of the will 
may be shown to illustrate the condition of the testa- 
tor^s mind at the time of executing the will, as dis¬ 
cussed infra § SO So also, m the case of a codicil, 
the mental capacity of the testator or testatrix to 
make the codicil is to be determined as of the date 
of the execution of the codicil ^ 

If there was a lack of legal capacity to make a 
will at the time of its execution, the subsequent pas¬ 
sage of a statute removing such incapacity does not 
affect such will,^^ and the fact that, after the stat¬ 
ute giving testamentary capacity takes effect, the 
testator retains the will, and treats it and speaks of 


it as his will, does not make it a legal will Testa¬ 
mentary capacity, as prescribed by the legislature, 
may not be created or destroyed retroactively by 
events transpiring after exercise of such power,12 
and where legal capacity to make a will existed at 
the time of its execution, a supervening political or 
international event imposing a legal status or dis¬ 
ability which creates lack of testamentary capacity 
cannot affect the will and render it invalid 13 So 
where testator was an alien friend at the time of 
executing a will, and entitled under statute to devise 
property, his devise is valid although he aftei- 
wards became an alien enemy by reason of declara¬ 
tion of war between the United States and the 
country of his origin 


B. LEGAL DISABILITIES 


§ 6, Aliens 

V\/here so authorized by statute, any alien, whether 
friend or enemy, may make a will, but only a friendly 
alien may devise realty. 

At common law, since the state alone could ques¬ 
tion the right of an alien to hold land, until action 
by the state, an alien could devise his land Where 
so authorized by state statute, any alien whether 
friend or enemy may make a will,^ 3 but only a 
friendly alien may devise realty to any person, 
citizen, or alien friend or enemy By virtue of a 
federal statute providing that any alien who shall 
thereafter hold lands in any of the territories of the 
United States in contravention of its provisions may 
nevertheless convey his title thereto any time be¬ 
fore the institution of escheat proceedings as there¬ 


inbefore provided, an alien may devise land ^3 Also 
at common law an alien could bequeath his per¬ 
sonalty,and the same right exists under a treaty 
so providing, as discussed m Aliens § 31. 

§ 7. Indians 

Indians may be given authority to devise lands by 
statutory enactments, and they may make such testa¬ 
mentary dispositions as are authorized by state law with 
respect to property not subject to restrictions under stat¬ 
utes of the United States. 

Among some Indian tribes no such thing as the 
disposition of property by will was known,and 
generally Indians had no interest in tribal lands 
which could be devised 21 Indians may, however, 
be given authority to devise lands by statutory en¬ 
actments,^2 and they may make such testamentary 


S- Fla —^Miller v Flowers, 27 So 
2d 667, 158 Fla 61 

Me—In re Cox* Will, 29 A 2d 281, 
139 Me 261 

Neb—In re Bose’s Estate, 286 NW 
319, 136 Neb 15'6 

N J—In re Delaney’s Estate, 25 A 2d 
901, 131 N JEq 454 

Or—In re Scott’s Estate, 228 P 2d 
417, 191 Or 90—McGreal v Cul- 
hane, 141 P 2d 828, 172 Or 337 

WVa—^Moore v Moore, 199 SE 257, 
120 WVa 468 

68 C J p 417 note 89 

9. Ind —Peters v Knight, S N E 2d 
401. 103 Ind App 463 

68 C J p 417 note 90 

10 Tenn—Mitchell v Kimbrough, 
41 SW 993, 98 Tenn 635 

68 C J p 417 note 91 

11 Tenn —Mitchell v Kimbrough, 
supra 

12. NY—George v People, 40 NT 
S 2d 830, 180 Misc 636, affirmed 
47 NTS 2d 681. 267 App Div 575 

13. N Y —George v. People, supra 


14- N Y —George v People, supra 
15. NY—George v People, 47 N 
YS2d 681, 267 App Div 575 
68 C J p 417 note 96 
16 NT —George v People, 40 N 

Y S 2d 830, 180 Misc -635, affirmed 
47 NTS 2d 681, 267 App Div 575 

17. N Y —George v People, 40 N 

Y S 2d 830, 180 Misc 635, affirmed 
47 NTS 2d 681, 267 App Div 575 

18 DC —^Freitag v Freitag, 47 App 
DC 1 

68 C J p 417 note 97 
19. La—Richmond v Milne, 17 Da 
312, 36 Am D 613 
68 CJ p 417 note 98 
20 NY—George v Pierce, 148 N 
YS 230, 240, 86 Misc 105 
Attempted will held ineffectual 
Disposition of property of deceased 
Onondaga Indian by cian mother at 
“Dead Feast’’ in accordance with 
tribal law and custom should be 
upheld in ejectment action as against 
Indian’s attempted testamentary dis¬ 
position 


NY—Lyons v Lyons, 268 NTS 
84, 149 Misc 723, affirmed 279 N 
Y S 1020, 244 App Div 759 

21, Okl—Semple v. Baken, 135 P 
1141, 39 Okl 563 
68 C J p 417 note 4 

22 US —Hanson v Hoffman, CCA 
Okl, 113 F2d 780 

DC—Darks v Ickes, 69 F 2d 230, 63 
App DC 56 

Okl—Hatcher v Wade’s Estate, 71 
P 2d 962, 180 Okl 646 
68 C J p 417 note 5 
Restriction on full-blood Indian 
The congressional act providing 
that the will of a full-blood Indian, 
devising realty, shall not be valid, 
if It disinherits the Indian's parent, 
wife, spouse, or children, unless ac¬ 
knowledged before and approved by 
federal judge or commissioner, per¬ 
mits a full-blood Indian, who com¬ 
plies with the act, to devise his land 
free from state statutes, but leaves 
a devise by a mixed-blood Indian 
of his lands subject to state stat- 
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dispositions as are authorized by state law with 
respect to property not subject to restrictions tinder 
statutes of the United States 23 Sq, an Indian, even 
though not a citizen of the United States, neverthe¬ 
less may be a resident of the United States within 
the meaning of a statute permitting bona fide resi¬ 
dents to devise lands 24 

In the case of lands held by Indians as allotmentSj 
the Indians may devise their interests therein, where 
permitted by statute,25 but, as congress may impose 
restrictions on alienation by Indians of lands so 
held, and since alienation, within the meaning of 
such rule, includes disposition by will, congress may 
properly require that such wills be approved by 
designated officials,26 and, under the rule that the 
contemporaneous construction placed on a statute 
by the officers or departments charged with the duty 
of executing it is entitled to wcight,27 where con¬ 
gress has made a clear and comprehensive grant of 
power to devise allotment land, subject to regula¬ 
tions prescribed by designated officials and approval 
of the will by such officials, and such regulations 
clearly show that a state statute is not regarded as 
controlling, the restriction of such state statute has 
no effect as to the capacity to make the devise 23 
So Indians of the Five Civilized Tribes have power 
to dispose of their restricted property by will, un¬ 
hampered by a state statute prohibiting disposition 
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by will property which the testator could not 
alienate, incumber, or convey while living, since the 
statute is inapplicable to tribe members, because 
conflicting with an act of congress 29 

§ 8. Infants 

Where the age of testamentary capacity Is fixed by 
statute, only persons of the requisite age rnay dispose 
of their property by will 

Where the particular ages at which males25 and 
females^i are capable of making a testamentary 
disposition of their property are fixed by statutes, 
persons of the requisite age, and only such persons, 
may dispose of their property by will Accordingly, 
under a statute so providing, only persons twenty- 
one years of age and over have testamentary ca- 
pacity,22 Q.nd the requirement applies to soldiers 
as well as others, so that an infant soldier is in¬ 
capable of making a will,23 but under some provi¬ 
sions soldiers in actual military service ai e exempted 
from the fall age requirement of the statute 24 

It has been said that apart from statute infants 
have no power of testamentary disposition,25 and at 
common law an infant cannot make any valid de¬ 
vise of real estate 26 However, at common law a 
male infant of fourteen years and upwards is ca¬ 
pable of disposing of his personal estate by will,27 
and this is true of a female infant of twelve or up- 


utes; such congressional act applies 
only to devise of realty, and not to 
a devise of personalty, and only to 
a devise of realty restricted by fed¬ 
eral acts 

Okl—Long: V Darks, 87 P 2d 972, 
184 Okl 449 

23 . Kan—Hanson v Hoffman, 91 P 
2d 31, 150 Kan 121 

24 Ind—Paient v. Walmsly’s 

Adm’r, 20 Ind 82 

68 C J p 418 note 7 

25 US —S V Oklahoma Tax 
Commission, CCAOkl, 131 F 2d 
635, vacated on other grounds 
Oklahoma Tax Commission v U 
S, 63 set 1284, thiee cases, 313 
US 598, 87 LEd 16J2 

D C —^Pirst Nat Bank of Holden- 
ville, Okl, v Ickes, 154 P 2d 851, 
81 USAppDC 61 
68 C J p 418 note 9 

26. Kan—Hanson v Hoffman, 91 P 
2d 31, 150 Kan 121 

Okl —^In re Peacock’s Will, 212 P 
989, 88 Okl 237 
68 C J p 418 note 12 

27. U S —^Blanset v Cardin, CCA 
Okl, 261 F 309, affirmed 41 S Ct 
519, 256 US 319, 65 L Ed 950 

28. U S —Hanson v Hoffman, CCA 
Okl. 113 F2d 780. 


Okl—Tavlor v Johnson, 218 P 1095, 
92 Okl 145 
68 C J p 418 note 15 

DisinhentixLg' of spouse 

The congressional act providing 
that the will of a full-olood Indian, 
devising realty, shall not be valid, 
if it disinherits the Indian’s pa.rent, 
wife, spouse, or children, unless ac¬ 
knowledged before and approv ed by 
federal judge or commissioner, au¬ 
thorized a full-blood Creek Indian, 
so far as his restricted lands were 
concerned, to disinherit his spouse 
by will executed in accordance with 
the act, notwithstanding state stat¬ 
ute providing that no spouse shall 
bequeath away from the other so 
much of the estate that the other 
spouse would receive through suc¬ 
cession by law, since the act would 
prevail over the state statute 
Okl—Long V Darks, 87 P 2d 972, 
184 Okl 449 

29. Okl —Cornelius v Prank, 48 P 
2d 1064, 173 Okl 425 

30. Mont—Galbreath v Armstrong, 
167 P2d 337, 118 Mont 299 

68 C J p 419 note 30 

31. Ala—Banks v Sherrod, 52 Ala 
267 

68 C J p 419 note 30. 
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32 Tex—Moore v Moore, 23 Tex 
637 

68 CJ p 419 notes 18, 30, 31 
Exception 

The statute providing that a per¬ 
son under 21 years of age cannot 
moke a will except “in puituance 
of a power specially given to that 
effect,” by use of the quoted phiase, 
has reference to a “power of ap¬ 
pointment”, which is the execution 
of an express agency confeired by 
settlor or donor of the power who 
IS a person possessed of testamen¬ 
tary capacity 

Ky—Owens v Owens, 204 S W 2d 
580, 305 Ky 460 

33. Vt—Goodell v Pike, 40 Vt 319 
68 C J p 413 note 18 [b] 

34s N J —In re Knight’s Estate, 93 
A 2d 359, 11 NJ 83 

35. NT—In re Tracy's Will, 3 N 
TSt 239 

Capacity of infant when married 
woman see infra § 9 

36 Ga—Shivers v Latimer, 20 Ga. 
737 

68 C J p 419 note 19 

37. N J —In re Knight’s Estate, 93 
A 2d 359, 11 NJ 83 
68 C J p 419 note 20. 
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wards 38 Such ages were fixed by the civil law, 
adopted by the English ecclesiastical courts having 
jurisdiction of the subject of wills,39 but according 
to some authority, the age of twenty-one has been 
given as the proper age for testamentary capacity ^9 

§ 9. Married Women 

While It has been said that under the common law 
a married woman could not make a will, or devise real 
estate unless acting under a power of appointment, the 
modern statutory rule is that a married woman may dis¬ 
pose of her personalty by will as if sole 

It has been broadly stated that under the com¬ 
mon law, a married woman could not make a will,^^ 
and that a married woman, unless acting under a 
power of appointment, had no power to devise real 
estate,^3 ^ith or without her husband’s consent,43 
although such will would be valid if the husband was 
sole heir and consented General provisions of 
statutes conferring authority on persons having 
lands to devise them have been construed as not 
applying to married women,and some statutory 
enactments have expressly affirmed such rule,^® or 
have prohibited a married woman from devising to 
her husband A legislative act granting to a 
married woman, deserted by her husband, the right 
to dispose of her property by deed does not include 
a grant of a right to dispose of land by devise 

Personalty It has also been said that a married 
woman’s will of her personalty is equally invalid at 
common law However, even at common law 
such rule has been subjected to modification,^9 and 


It has been said that a married woman always had 
capacity to make a will as to personalty, whether 
with or without her husband’s consent General 
provisions of statutes as to the capacity of persons 
to dispose of property by will apply only to the 
disposition of real estate, and not to personal es¬ 
tate,^3 and hence, with the consent of her husband, 
a married woman may dispose of her personalty by 
will 53 The husband’s assent to the will of his wife 
amounts to no more than a waiver of his rights as 
his wife’s admimstiator 54 The modern statutory 
rule m many jurisdictions is that a married woman 
may dispose of her personalty by will as if sole,55 
in some jurisdictions provided the husband con¬ 
sents,55 but in others even in the absence of such 
assent,57 and when authorized by designated courts 
on joint petition with her husband 58 

Infancy Where infants generally may not make 
devises, discussed supra § 8, neither at common 
law59 nor under statutes authorizing married women 
to make devises^o may an infant married woman 
make such devise However, if permitted by stat¬ 
utes relating to bequests by infants generally, an in¬ 
fant married woman may bequeath personalty in 
instances in which other married women may do 
so 5^ 

In execution of power A married woman’s will 
may be valid so far as made in pursuance of a power 
conferred by some previous will or deed when her 
will is considered rather as an appointment under 
the previous instrument than as a will in itself 52 


38 sc—Major v Hunt, 41 SE 
816, 64 SC 97 

68 C J p 419 note 21 

39 SC —Posey v Posey, 34 SOL 
167. 

Tenn—^Davis v Baugh, 1 Sneed 477 

40 NC—^Williams v Baker, 4 NC 
401 

41 Nev—In re Walters’ Estate, 104 
P 2d 968, 60 Nev 172 

42 NJ—Miller v Reich, 34 A 2d 
143, 134 N JEa 28 

68 C J. p 419 note 34 
Time of taking* effect 

Statute providing that -wills take 
effect if executed immediately he- 
foie the death of the maker does 
not validate a will hy a married 
woman executed during coverture 
Pa—^Dallett v Taggait, 72 A 380, 
233 Pa. 180 

43 Mass—Morse v Thompson, 4 
Cush 5C2 

6S C J p 419 note 35 

44 Pa—^IVagner v Ellis, 7 Pa 411, 
47AmD 515 

45 Ky—George v Bussing, 15 B 
Mon 558 

68 CJ p 420 note 38. 


Bnglisli statate of wills 

Ala—^Baker v Chastang's Heirs, 18 
Ala. 417 

68 C J p 420 note 37 

46 NT—Wadhams v American 

Home Missionary Soc, 12 N Y 415 

68 C J p 420 notes 39. 40 

47. Conn —Fitch v Brainerd, 2 Bay 
163 

68 C J p 420 note 42 

48 Bel —^Harker v Elliot, 3 Bel 
61 

43 NT—Cotheal v Cotheal, 40 N 
Y 405 

68 C J p 420 note 43 

50 Miss —Lee V Bennett, 31 Mi&s 
119 

51 Colo—Deutsch v Rohlfing, 126 
P 1123, 22 Colo App 543 

52 Ky—George v Bussing, 15 B 
Mon 658 

68 C J p 420 notes 46, 47 

S3. Mass —Osgood v. Breed, 12 
Mass 525 

68 C J p 420 notes 48, 49. 
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54 Pa—In re Wagner's Estate, 2 
Ashm 448 

Tenn—^Perry v Gill, 2 Humphr 218 

55 Wyo—In re Smith’s Estate, 97 
P2d 677, 55 Wyo 181 

68 C J p 421 note 51 

56 Mass —^Kelley v Snow, 70 N E 
89, 186 Mass 288 

68 CJ p 421 note 52 

57. BC—^Emmons v Garnett, IS B 
C 52 

58. Ky—Gregory v Oates, 18 SW 
231, 92 Ky 532, 13 KyL 761 

68 C J p 421 note 64. 

59. Tenn —Campbell v. Browder, 7 
Lea 240 

GO. NT—Zimmerman v Schocn- 
feldt, 3 Hun 692, 6 Thomps & C. 
142 

68 C J p 421 note 58 

Gl. NY—^In re Bolton, 53 NE 75G, 
169 NT. 129 

Strong V Wilkin, 1 BarbCh 9 

62. Wyo—^In re Smith's Estate, 97 
P2d 677, 66 Wyo 18L 

68 C J p 421 note 61. 
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In representative capacity. At common law if a 
married woman may appoint her successor in repre¬ 
sentative capacity, she may dispose of property 
which she has in representative capacity, without the 
consent of her husband 63 

§10. - Separate Estate 

Generally, a married woman has alftthonty to dis¬ 
pose of her separate estate by will, in the absence of a 
restrictive provision m the instrument creating the 
estate 

Apart from statutory authority in a married wom¬ 
an to dispose of her separate estate by will, in the 
absence of a restrictive provision in the instrument 
creating the estate, as a general rule she may 
dispose of such property by will,64 independently of 
her husband’s consent 65 More particularly, she may 
dispose of land,6 6 even without her husband’s con¬ 
sent,67 or personalty ,68 and a power of appointment 
reserved to a married woman before marriage may 
be exercised by her in an instrument purporting to 
be her last will, duly executed as such, although 
otherwise such instrument would have been void69 or 
revoked by her marriage 70 However, in jurisdic¬ 
tions holding that a married woman has no powers 
of alienation over her separate estate except such 
as have been conferred on her by the instrument 
creating the estate, a married woman cannot dispose 
of her separate estate by will unless given the pow¬ 
er by the instrument creating the estate 7i So m 
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jurisdictions limiting the powers and contractual 
rights which married women may exercise with 
respect to their statutory separate estates, she may 
dispose of such estate only when her husband con¬ 
sents 72 Express provision may be made in a 
marriage settlement empowering the wife to dispose 
of the properly by will In many jurisdictions, 
either by constitutional74 or statutery75 provisions, 
a married woman may dispose of her separate es¬ 
tate by will In a number of instances the status 
ot property as separate estate within the meaning of 
the foregoing rules has been determined 76 

§11. - Requisites and Sufficiency of Hus¬ 

band’s Consent 

Where it is required that the husband give his con¬ 
sent to his wife's disposition of personalty by will, such 
consent may be express, or implied, and written or by 
parol 

Where it is required that the husband consent to 
his wife’s disposition of personalty by will, dis¬ 
cussed supra § 9, such consent may be express,77 
or implied,7S and written79 or by parol However, 
the husband’s consent required by statutes for the 
wife’s devise of land must he written In the case 
of personalty, a general consent that the wife may 
make a will is not sufficient, and it is necessary that 
the husband should consent to the particular will 
made by the wife 62 His assent to such disposition 


63 Ky—In re Tates’ Will, 2 Dana 

215 

•eS C J p 422 note 62 

64. Tenn—^^Voods v Shelton, 150 S 
W S56, 126 Tenn 607 

68 CJ p 422 note 64—30 CJ p 653 
notes 89-92 

65. Ala—^Wells v Bransford, 28 
Ala 200 

68 C J p 422 note 65 

66. Ind—^Noble v Enos, 19 Ind 72 

67 Ga—Urquhaart v Oliver, 56 Ga 
344 

68 Va—Dillard v Dillard's Ex’rs, 
21 SE 669 

68 C J p 422 note 68 
68 Mass —Heath v Withington, 6 
Cush 497 

30 C J p 054 note 94 
70 Mass—Osg'ood v Bliss, 141 
Mass 474, 6 NE 527, 55 Am R 
488 

30 C J p 654 note 95 

71. Pa —Thomas v Folwell, 2 

Whart 11, 30 Am D 230 

68 C J p 422 note 70 

72. Miss—Cain v Bunkley, 35 Miss 
119 — Lee V Bennett, 31 Miss 119 

73. Md—Schley v McCeney, 36 Md 

216 S 

30 C J p 664 note 96. 

94 C J S —44 


74 NC—Freeman v Lide, 97 SB ! 

402, 176 NC 434 I 

68 C J p 422 note 73 | 

75. US—^Awtry’s Estate v C I R,| 
CAS, 221 F2d 749 ! 

Ala—Parker v Foreman, 39 So 2d 
574, 252 Ala 77, 9 ALR2d 505 
Wash —Christiansen v Department 
of Social Security, 131 P 2d 189, 
15 Wash 2d 465 

Wyo—^In re Smith's Estate, 97 P 2d 
677. 65 Wyo 181 
68 C J p 422 note 74 
The pnrpo&e of statute authoriz¬ 
ing- a married woman to dispose of 
her separate property by will with¬ 
out consent of her husband was to 
remove the testamentary disability 
of mained women 

Nev—In re Walters' Estate, 104 P. 

2d 968, 60 Nev 172 
Statute preventing disposition 

A 'statute providing that males un¬ 
der eighteen years and upwards and 
unmarried females of sixteen years 
and upwards, and no others, ma> 
dispose of personal estate by will, 
was held to prevent a married wo¬ 
man from disposing of her separate 
etetate by will 

NT—Wadhams v American Home 
Missionary Society, 12 N T 415 
Moehnng v Mitchell, 1 Barb Ch 
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264, affirmed HowACas 602, 4 
HowPr 29 2, 3 Den 610 
7G. NJ—Compton v Pierson, 28 N. 
JBq 229 

68 C J p 423 note 76 
Acquisition from husband 

The term “separate estate,” os 
used in statute conferring on a mar¬ 
ried woman power to make a valid 
will as to her separate estate, does 
not include an estate acquired from 
her husband, except where it was 
settled upon her by him before mar¬ 
riage or after marriage in pursu¬ 
ance of an antenuptial contract pro¬ 
viding for such settlement 
Ill —Thompson v Minnich, 81 N E 
336. 227 Ill 430 

77. S C —Gnmke’s Ex'r v Gnmke's 
Ex’rs, 1 S C Eq 366 

78. Tenn—Woods v Shelton, 150 S 
W 856, 126 Tenn 607 

68 G J p 423 note 81 

79. Ky—Hughes v Faulkner, 66 S. 
W 642, 22 ICy L 103 

68 C J p 423 note 82 

80 NH—^Reed v Blaisdell, 16 N H 
194, 41 AmD 722 

68 C J p 423 note 83 

81 Mass —Smith v Sweet, 1 Cush 
470 

82. Ky —^Louisville City Nat. Bank 
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of the personalty is good only when not revoked 
at the time of probate as it might be revoked be¬ 
fore He may be estopped to withhold his assent 
as to a will of personalty by a nuptial agreement, 
or by expressing himself as satisfied on execution 
of the will Ordinarily the assent may be given 
after the wife’s death 86 

§ 12, Sovereign 

The sovereign at common law had no testamentary 
power 

The sovereign at common law had no testamen¬ 
tary power, and statutes relating to wills apply only 
to subjects of the sovereign 87 


§ 13. Spendthrift 

A person under guardianship as a spendthrift Is not 
thereby deprived of legal capacity to make a will. 

A person under guardianship as a spendthrift is 
not thereby incapacitated from making a will 88 A 
statute providing that all contracts, bargains, and 
conveyances made by any person under guardian¬ 
ship shall be utterly void does not apply to in¬ 
validate a will by the ward 89 

§14 Suicide 

The will of a person committing suicide Is not in¬ 
valid on the ground of public policy 

A will made by a person who is contemplating, and 
subsequently commits, suicide is not invalid on the 
ground of public policy 80 


C MENTAL AND PHYSICAL DISABILITIES 


§15. Requisites of Testamentary Capacity 
Generally; Standards or Tests 

a General rules 
b Appreciation of claims 
c Other elements or requirements 
d Standards or tests of capacity 

a. General Rules 

Testamentary capacity consists of a mentality and 
memory sufficient to understand the nature and purpose 
of the transaction, to comprehend generally the nature, 
situation, or extent of the property, to reco'lect the tes¬ 
tator’s relationship to the objects of his bounty and to 
those who naturally would have some claim to his re¬ 


membrance, and to understand the manner and effect of 
the desired disposition 

To exercise the right to dispose of one’s property 
by will, one must possess testamentary capacity, 
and ability to make a will depends on mental compe¬ 
tency ,82 a -will may be avoided on the ground that 
the testator did not have testamentary capacity to 
execute it 83 Testamentaiy capacity has been de¬ 
fined as capacity to know and understand the busi¬ 
ness of disposing of one’s property by will ,84 but 
the question as to just what constitutes mental ca¬ 
pacity to execute a will is not easy of accurate 
definition 85 Testamentary capacity relates to 


V Wooldridge, 76 SW 542, 116 
Ky 641, 25 Ky L. 869 

68 C J p 423 note 87 

83 Kv—Louisville City Nat Bank 

V Wooldridge, 76 S W 542, 116 
Ky 641, 25 Ky L 869 

68 C J p 423 note 88 

84 NC—^NeTvlin v Freeman, 23 N 
C 614 

85b Pa—In re Osmond’s Estate, 29 
A 266, 161 Pa 643 

86 NJ—Van Winkle v Schoon- 
maker 15 N J Eq 384 

Tenn—^Woods v Shelton, 150 SW 
856, 12'6 Tenn 607 

87 Eng-—^Attorney General v 
Windsor, 8 HLCas 369, 11 Re¬ 
print 472 

88. RI—Jen ekes v Smithfield Prob 
Ct, 2 B I 255 
68 C J p 424 note 3 

89 RI—Jen ekes V Smithfield Prob 

Ct, supra. 

68 C J p 424 note 4 

90. N T —Roche v Nason, 93 N Y S 
665, 105 App Div 256, afiSirmed 77 
NE 1007, 1S5 NT 128. 


91 Wash—^Dean v Jordan, 79 P 2d 
331, 194 Wash 661 

Instructions on testamentary ca¬ 
pacity see infra § 471 

92 Me—Appeal of Martin, 179 A 
655, 133 Me 422 

Au ingtury mto the mental sanity 

of a testator is directed to a de¬ 
termination of his sane comprehen¬ 
sion of each of the necessary ele¬ 
ments in the test of mental sanity 
required of one executing his will, 
which, when answered m the affirma¬ 
tive, meet the requirements of tes¬ 
tamentary capacity 
Or—In re Boord’s Estate, 284 P 2d 
348 

93. Tex—^Michalak v Dzierzanow- 
ski. Civ App, 270 SW2d 276 

Capacity and not reasonableness 
of a will determines its validity 
Wash—In re Wiltzius’ Estate, 263 
P2d 954, 42 Wash 2d 149 

94. Ill—Tidholm v Tidholm, 62 N 
E 2d 473, 477, 391 Ill 19 

Testamentary capacity as question 
of law or fact see infra § 462 
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Duress, force, and undue influence 

are evidence of testamentary ca¬ 
pacity and mental weakness 
La—Cormier v Myers, 66 So 2d 345, 
223 La 259 

A codicil merely appointing an 
executor and one dusposmg of the 
assets of a testator, each require the 
same standard of testamentary ca¬ 
pacity 

NY—In re Youngling’s Estate, I61 
NTS 2d 341 

95 Iowa—Firestine v Atkinson, 
218 NW 293, 206 Iowa 151 
Competency of donor of gift see 
Gifts § 76 

“The precise point at which rea¬ 
son is impaired is most difficult of 
ascertainment ” 

Wash —In re Larsen's Estate, 71 P 
2d 47, 49, 191 Wash. 257 
The question is, was the will th^ 
free and intelligent product of the 
testator’s mind or not*^ 

Or—^In re Hill’s Estate, 256 P 2d 
735, 198 Or 307—^In re Murray’s 
Estate, 144 P 2d 1016, 173 Or 209 
—In re Johnson’s Estate, 91 P 2d 
330, 162 Or 97—In re Riggs' Es¬ 
tate, 250 F. 753, 120 Or 38. 
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soundness o£ mind,^® and "sound mind” is a condi¬ 
tion precedent to making and executing a valid 
will,^"^ or one of the requisites to capacity to make 
a will,^® as are sound mind and memory,^9 disposing 
mind and memory,^ or sound and disposing mind and 
memory ^ The right to dispose of property by will 
is one which the law is slow to deny on the ground 
of lack of testamentary capacity,3 if such capacity 
exists, the court will not undertake to measure its 
degree ^ The question is not what may have been 


the testator’s mental state at the time of the testa¬ 
mentary act, but what it actually was ^ 

The quantum of mental capacity requisite to the 
valid execution of a will has been stated to be 
knowledge and understanding by the testator of the 
nature or consequences of his act,® or his capacity 
or ability to understand such nature, consequences, 
or effect ^ This has been held to include all other 
essentials ^ However, subject to slight variations 


96 Ark—Werbe v Holt, 237 S W 2d 
478, 218 Ark 476—Walsh v Fair- 
head. 219 SW2d 941, 215 Ark 218 
—Blake v Simpson, 215 S W 2d 
287, 214 Ark 263—Shippen v Ship- 
pen, 211 SW2d 433, 213 Ark 517 
—Parette v Ivey, 190 SW2d 441, 
209 Ark 364—Puryear v Fury ear, 
94 SW2d 695, 192 Ark 692 
Pa—In re Olshefski’s Estate, 11 A 
2d 487, 337 Pa 420—In re Null’s 
Estate, 153 A 137, 302 Pa 64 
In re Henry’s Estate, Orph, 52 
York LeffRec 177 
SynoiiymoTLs terms 
The term “sound mind” Is used 
in the decisions as synonymous with 
“capacity,” "competency,” and "tes¬ 
tamentary capacity " 

Tex —Chambers v Wmn, Civ App , 
133 SW2d 279, reversed on other 
grounds 154 SW2d 464, 137 Tex 
444 

(‘Sound mind” and “testamentary ca¬ 
pacity” identically defined 
Tex —Chi istner v Mayer, Civ App , 
123 S W 2d 715, error dismissed, 
judgment correct 

97. Me—^Appeal of Martin, 179 A 
665, 133 Me 422 

Will as not executed Instroment 

A will executed by a person of un¬ 
sound mind is not an instrument 
executed by such person 
NT—In re Anderson’s Will, 138 N 
T S 2d 157, modified on other 
grounds 138 NTS 2d 700, 285 App 
Div 971 

98 Cal—In re Little’s Estate, 72 P 
2d 213. 23 Cal App 2d 40 

99 Ill—^In re Calo’s Estate, 115 N 
E 2d 778, 1 Ill 2d 376 

Phrase defined 

The phrase "sound mind and mem¬ 
ory,” when applied as a test to de¬ 
termine testamentary capacity, 
means that degree of mental power 
and vigor which a testator should 
possess in order to be able to dis¬ 
pose of his property by will 
Ill—Powell V Weld, 101 NE2d 681, 
683, 410 lU 198. 

1. Pa—^In re Patti’s Estate, 1 A 2d 
791, 133 Pa Super 81 
Disposing capacity and disposing 
mmd are alternative or synonymous 
phrases in the law of wills for 


"sound mind” and "testamentary ca¬ 
pacity ” 

Cal —In re Little’s Estate, 72 P 2d 
213. 23 Cal App 2d 40 

2. Ark—Yarbrough v Moses, 267 S 
W2d 289, 223 Ark 4S‘9 
N J —Den v Vancleve, 5 N J Law 
5S9 

Tenn—Melody v Hamblin, 115 SW 
2d 237, 21 Tenn App 687—Pitch v 
American Trust Co, 4 Tenn App 
87 

3- Iowa—^In 16 Ransom’s Estate, 67 
NW2d 89, 244 Iowa 343—In re 
Rogers’ Estate, 47 NW2d SIS, 242 
Iowa 627—In re Hollis* Estate, 12 
NW2d 676, 234 Iowa 761 
Pa—In re Hausman’s Estate, Orph, 
26 Erie Co 26 

“To wrest a man’s property from 
the person to whom he has given 
it, and divert it to others from whom 
he has desired to withhold it, is 
a most violent injustice, amounting 
to nothing less than post-mortem 
robbery, which no court should sanc¬ 
tion unless thoroughly satisfied that 
the testator was legally incapable 
of making a will ” 

La—McCarty v Tnchel, 46 So 2d 
621, 624, 217 La 444 
Kingsbury v Whitaker, 32 La. 
Ann 1056, 1062, 36 Am R 278 

4. Mich—^In re Gelchell’s Estate, 
296 NW 360, 295 Mich 681 

5. Cal —In re Rich’s Estate, 179 P 
2d 373, 79 Cal App 2d 22—In re 
Schwartz’ Estate, 155 P 2d 7'6, 67 
Cal App 2d 512 

6 Colo —Corpus Juris quoted in 
Cunningham v Stender, 255 P 2d 
977, 981, 127 Colo 293 
Ill—Schnoor v Terlep, 77 N E 2d 
140, *399 Ill 101 

Mmn—In re Luke’s Estate, 19 NW 
2d 5, 220 Minn 104 
Okl—^In re Harjo’s Estate, 241 P 
2d 373, 206 Okl 88—Moore v 

Glover, 163 P 2d 1003, 196 Okl 

177—In re Nitey’s Estate, 53 P 2d 
215, 175 Okl 389 

Pa—In re Rupert’s Estate, Orph, 
32 Del Co 338, affirmed 36 A 2d 
500, 349 Pa 58 

Tenn—Coipus Juris cited m Farm¬ 
ers Union Bank of Henning v 
Johnson, 181 S W 2d 369, 374, 27 
Tenn App 342 


Wash—Corpus Juris quoted in In re 
Larsen’s Estate, 71 P 2d 47, 49, 191 
Wash 257 

68 C J p 424 note 10 
Knowledge by testator of contents 
of will see infra § 130 
Time at which capacity must exist 
see supra § 5 

Knowledge that will is bomg ex¬ 
ecuted 

Ill—In re Calo’s Estate, 115 N E 2d 
778, 1 Ill 2d 376 

ITnderstanding contents of will 
Ala—Claburn v Matthews, 61 So 2d 
S3, 258 Ala. 41 

TTttderstanduig disposition of prop¬ 
erty 

Mich—In re Antila’s Estate, 57 NW 
2d 492, 336 Mich 189 

7. Anz—In re Walters* Estate, 267 
P 2d 896, 77 Anz 122 

La—McCarty v Tnchel, 46 So 2d 
621, 217 La 444 

N J—In re McComb, 177 A 849, 118 
NJEq 119 

Okl—Mason v Mohs, 285 P2d 219 
—In re Holmes’ Estate, 270 P 2d 
320—In re Thompson’s Estate, 261 
P 2d 577—In re Pelgar’s Estate, 
249 P 2d 456, 207 Okl 10—In re 
Williams’ Estate, 249 P 2d 94, 207 
Okl 209—King v Gibson, 249 P 
2d 84, 207 Okl 251—In re Mar¬ 
tin’s Estate, 188 P 2d 862, 199 Okl 
567—Duckwall v Law-son, 172 P 2d 
415, 197 Okl 472—Slater v Phipps, 
143 P2d 133, 193 Okl 267—In re 
Austin’s Estate, 98 P 2d 47, 186 
Okl 360 

Or —McGreal v Culhanev 141 P 2d 
828, 172 Or 337 

Tenn—^American Trust & Banking 
Co v Williams, 225 SW2d 79, 32 
Tenn App 592—^Bridges v Agee, 15 
Tenn App 351 

"The test of testamentary capacity 
stated in its simplest terms is that 
the testator must have mmd and 
memory sound enough to enable him 
to know and understand the busi¬ 
ness on which he is engaged, that 
is, the execution of his will at the 
very time he executes it ” 

Conn—^Atchison v Lewis, 38 A 2d 
673, 674, 131 Conn 218 

8. Colo —Corpus Juris quoted m 
Cunningham v Stender, 255 P 2d 
977. 981, 127 Colo 293. 

68 C J p 424 note 11. 
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or modifications in the form of expression of the 
rule by the various cases, testamentary capacity, or 
a sound mind, as the term is applied to the prepara¬ 
tion and execution of a will, may be more fully 
stated to consist of a mentality and memory sufficient 
to understand intelligently the nature and purpose of 
the transaction, to comprehend generally the nature. 


situation, or extent of the property to be bequeathed, 
to recollect the testator's relationship to the ob¬ 
jects of his bounty and to those who naturally would 
have some claim to his remembrance, or in whom he 
IS chiefly interested, and to understand the manner 
and effect of the desired disposition,^ broadly, his 
mind must be clear to that degree which would sup- 


9 us—Taylor v U S, D C Ark, 
113 F Supp 143—Cleland v Peters, 
DC Pa, 73 P Supp 769 
Ala-—^Wilson v Payton, 37 So 2d 
49 9, 251 Ala, 411—Tucker v Tuck¬ 
er, 28 So 2d 637, 248 Ala 602— 
Bulger V Ross, 12 So 803, 98 

Ala, 267—Towles v Pettus, 12 So 
2d 357, 244 Ala 192 
Ariz—In re Walters’ Estate, 267 P 2d 
S96, 77 Anz 122—^In re O’Connor’s 
Estate, 246 P 2d 1063, 74 Anz 218 
—In re Westfall’s Estate, 245 P 
2d 951. 74 Anz ISl 
Ark —Ebnte v Brookhyser, 244 S 
W 2d 625, 219 Ark 676—Petree v 
Petree, 201 S W 2d 1009, 211 Ark 
654—McKindley v Humphrey, 161 
SW2d 962, 204 Ark 333— Pledger 
V Birkhead, 246 SW 510, 156 Ark 
143 

Cal—In re Lmgenfelter’s Estate, 241 
P2d 990. 38 Cal 2d 571—In re 

Ainold’s Estate, 107 P 2d 25, 16 
Cal 2d 573—In re Pinkler’s Estate, 
46 P 2d 149, 3 Cal 2d 584 
In re Dunne’s Estate 278 P 2d 
733, 130 CalApp2d 216—In re 

White’s Estate, 276 P 2d 11, 128 
Cal App 2d 659—In re Elliot's Es¬ 
tate, 250 P2d 684, 114 Cal App 2d 
747—^In re Dobrzensky’s Estate, 
232 P2d 886, 105 Cal App 2d 134— 
In re Leonard’s Estate, 207 P 2d 
66, 92 Cal App 2d 420—In re Selb’s 
Estate, 190 P 2d 277, 84 Cal App 
2d 46—In re Russell’s Estate, 182 
P2d 318, 80 Cal App 2d 711—In 

re Rich’s Estate, 179 P 2d 373, 79 
Cal App 2d 22—^Hughes v Grandy, 
177 r2d 939, 78 Cal App 2d 555— 
In re Krause’s Estate, 163 P 2d 505, 
71 Cal App 2d 719—^In re Schwartz* 
Estate, 155 P 2(1 76, 67 Cal App 2d 
512—^In re Agnew’s Estate, 151 P 
2d 126, 65 Cal App 2d 553—In re 
Simmons’ Estate* 151 P 2d 8, 65 
Cal App 2d 533—In re Johanson’s 
Estate, 144 P 2d 72, 162 Cal App 2d 
41—In re Dupont’s Estate, 140 P 2d 
866, 60 Cal App 2d 276—In re Pess- 
agno’s Estate, 136 P 2d 644, 58 

Cal App 2d 390—^In re Downey’s Es¬ 
tate, 124 P2d 637, 51 Cal App 2d 
275—In re Reiss’ Estate, 123 P 2d 
68, 50 Cal App 2d 398—In re Gar¬ 
vey’s Estate, 101 P 2d 551, 38 Cal 
App 2d 449—In re Hansen’s Estate, 
100 P2d 776, 38 Cal App 2d 99 

—In re De Graafs Estate, 93 P 
2d 199, 34 Cal App 2d 120—In re 
Nolan's Estate, 78 P 2d 456, 25 
C£LlApp2d 738—In re Peterkin's 
Estate, 73 P 2d 897, 23 Cal App 


2d 597—In re Grant’s Estate, 47 
P2d 508, S Cal App 2d 232 
Colo —Corpus* Juns c|,iLoted m Cun¬ 
ningham V Stender, 255 P 2d 977, 
981, 127 Colo 293 

Fla—In re Wilmott’s Estate, 66 So 
2d 465, 40 ALR2d 1399—Neal v 
Harrington, 31 So 2d 391, 159 Fla 
381—Miller v Floweis, 27 So 2d 
667, 158 Fla 51—^Marston v Chur¬ 
chill. 187 So 762, 137 Fla. 154— 
Tonnelier v Tonnelier, 181 So 150, 
132 Fla 194 

Ga—Noithwestcm University v 
Crisp, 88 SE2d 26. 211 Ga 636 
—Whitfield V Pitts, 53 S E 2d 549. 
205 Ga 259—Fowler v Fowler, 28 
S E 2d 458, 197 Ga 53—Morgan v 
Bell, 6 SE2d 897, 189 Ga. 432— 
Ellis V Britt, 182 SE 596, 181 Ga 
442 

Idaho—In re Heazle’s Estate, 257 
P2d 556. 74 Idaho 72 
Ill—De Marco v McGill, 83 NE2d 
313, 402 Ill 46—^McGlaughlin v 
Pickerel, 46 NE2d 368, 381 Ill 
674—Lewis v Deamude, 33 NE 
2d 440, 376 Ill 219—Gilbert v 
Oneale, 21 NE2d 283, 371 Ill 427 
—Quathamer v Schoon, 19 NE 
2d 750, 370 Ill 606—Hoskinson v 
Lovelette, 5 NE2d 219, 365 Ill 
21—Langwisch v Langwisch, 198 
NE 1675, 361 Ill 632 
In re Rutledge’s Will, 125 NE 
2d 683, 5 Hi App 2d 355—Dombrow- 
ski V Von Bronk, 76 N E 2d 800, 
333 Ill App 161—McGovern v Mc¬ 
Govern, 65 N E 2d 583, 328 Ill App 
316, appeal transferred, see 61 N 
E2d 357, 390 Ill 516—Wilson v 
Bell, 43 N E 2d 162, 315 Ill App 
418 

Ind—^Noyer v Ecker, App, 119 NB 
2d 902—Potter v Emery, 26 NE 
2d 554, 107 IndApp 628 
Iowa.—In re Groen’s Estate, 62 N 
W2d 143, 245 Iowa 634—In re 

Ransom's Estate, 67 NW2d 89, 
244 Iowa 343—In re Rogers' Es¬ 
tate, 47 NW2d 818, 242 Iowa 627 
—In re Hollis' Estate, 12 NW2d 
676, 234 Iowa 761—In re Heller's 
Estate, 11 NW2d 586, 233 Iowa 
1356—In re Sinift's Estate, 10 N 
W2d 550, 233 Iowa 800—In re 

Hayer’s Estate, 299 NW 431, 230 
Iowa 880—^^Valters v Heaton, 271 
NW 310, 223 Iowa 405—Firestine 
V Atkinson, 218 NW 293, 206 
Iowa 151—Perkins v Perkins, 90 
N W 55, 116 Iowa 253 
Kan—In re Davis’ Estate, 269 P 2d 
211, 175 Kan 107—Smith’s Estate 
V. Davis, 212 P 2d 322, 168 Kan 
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210—In re Walter's Estate, 208 P 
2d 262, 167 Kan 627—In re Hams’ 
Estate, 201 P 2d 1062, 166 Kan 
368—^In re Hall’s Estate, 195 P 2d 
612, 165 Kan 4b5—Kunkle v Ur- 
bansky, 109 P 2d 71, 163 Kan 117 

Ky—Bickel v Louisville Trust Co, 
197 SW2d 444, 303 Ky 356—Mad¬ 
den V Cornett, 160 S W 2d 607, 290 
Ky 268—Rueff v Light, 114 SW 
2d 506, 272 Ky 449—Clark v John¬ 
son, 105 SW2d 676, 268 Ky 591 

La—Succession of Moody, 80 So 2d 
93, 227 La 609 

Me—^Appeal of Martin, 179 A 655, 
133 Me 422 —In re Loomis* Will, 
174 A 38, 133 Me 81—In re Chand¬ 
ler’s Will, 66 A 215, 102 Me 72— 
In re Randall, 69 A 652, 99 Me 
396 

Md—Sellers v Qualls, 110 A 2d 73 
—Doyle V Rody, 25 A 2d 457, 180 
Md 471 

Mass—Santry v Prance, 97 N E 2d 
633, 327 Mass 174—Goddard v 

Dupree, 716 N E 2d 643, 322 Mass 
247—Ronan v Moroney, 47 N E 
2d 933, 313 Mass 476 

Mich—In re Sprenger’s Estate, 60 
NW2d 436, 337 Mich 514—In re 
Carmas’ Estate, 41 N W 2d 355. 
327 Mich 235—In re Merrill’s Es¬ 
tate, 40 NW2d 179, 326 Mich 351 
—In re Hallitt’s Estate, 37 NW2d 
662, 324 Mich 651—In re Vallend- 
er’s Estate, 17 N W 2d 213, 310 
Mich 359—^In re Thayer’s Estate, 
15 NW2d 712, 309 Mich 473— 
In re Johnson’s Estate, 13 NW2d 
852, 308 Mich 366—In re Grow’s 
Estate, 299 NW 836, 299 Mich 
133—^In re Getchell’s Estate, 295 
NW 360, 295 Mich 681—In re 
Rowling's Estate, 289 NW 136, 

291 Mich 218—In re Walker’s Es¬ 
tate, 258 NW 206, 270 Mich 33 

Minn—In re Rasmussen’s Estate, 69 
NW2d 630—In re Healy’s Estate, 
68 NW2d 401—In re Palmer’s Es¬ 
tate, 57 NW2d 409, 238 Minn 549 
—^Appeal of Borstad, 45 NW2d 
828, 232 Minn 365—^In re Olson’s 
Estate, 35 NW2d 439, 227 Minn 
289—^In re Forsythe’s E-tate, 22 
NW2d 19, 221 Minn 303, 167 A 
L R 1—In re Holmstrom’s Estate, 

292 NW 622, 208 Minn 19 

Miss—Humes v Krauss, 72 So 2d 

737—Wallace v Haiiison, 66 So 2d 
466, 218 Miss 153—Cowart v 
Cowart, 61 So 2d 775, 211 Miss 
459—Fortenberry v Hernngton, 
19,6 So 232, 188 Miss 735 

Mo —Glover V Bruce, 265 S W 2d 
346—^Adams v, Simpson, 213 SW 
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2d 908, 358 Mo 16S—^Ahmann v 
Elmore, 211 S W 2d 480—Morrow 
V Board of Trustees of Park Col¬ 
lege, 181 SW2d 945, 353 Mo 21 
—Hedrick v Hedrick, 168 S W 2d 
69, 350 Mo 716—Walter v Alt, 
152 SW2d 135, 348 Mo 53—Hen¬ 
nings V Hallar, 149 SW2d 338, 
347 Mo 827—Callaway v Blanken- 
baker, 141 S W 2d 810, 346 Mo 383 
—Lee V Ullery. 140 SW2d 5. 346 
Mo 236—Rex v Masonic Home 
of Missouri. 108 SW2d 72, 341 

Mo 589—Stevens v Meadows, 100 
S W 2d 281, 340 Mo 252—Curtis v 
Alexander, 257 SW 432 

Skearrer v Shearrer, App, 259 
S W 2d 705—Higgins v Smith. 
App, 160 SW2d 539, transferred, 
see 144 SW2d 149, 346 Mo 1044— 
Winn V Matthews, 137 S W 2d 632, 
235 Mo App 337, transferred, see 
130 S W2d 484 

Mont—In re Cissell's Estate, 66 P 
2d 779, 104 Mont 306—In re Car¬ 
roll's Estate, 196 P 996, 59 Mont 
403 

Neb —In re O'Donnell’s Estate, 64 
NW2d 116, 158 Neb 583—In re 
Pehrenkamp’'s Estate, 48 NW2d 
421, 154 Neb 488—In re Benson’s 
Estate, 46 NW 2d 176, 153 Neb 
824—In re Wahl’s Estate, 39 NW 
2d 783, 161 Neb 812—In re Hun¬ 
ter’s Estate, 39 NW2d 418, 151 
Neb 704—In re Kaiser’s Estate, 
34 NW2d 366, 150 Neb 295—In 
re Scoville’s Estate, 31 NW2d 284, 
149 Neb 415—In re Johnsen’s Es¬ 
tate, 30 NW2d 70, 149 Neb 34— 
In re Woodward’s Estate, 23 N W 
2d 75, 147 Neb 270—In re Inda’s 
Estate, 19 N W 2d 37, 146 Neb 
179—In re Goist’s Estate, 18 N W 
2d 513, 146 Neb 1—In re Witte’s 
Estate, 16 NW2d 203, 145 Neb 
295, rehearing denied 17 NW2d 
477, 146 Neb 295—In re Thoma¬ 
son’s Estate, 13 NW2d 141, 144 
Neb 300—^In re Hagan’s Estate, 
9 NW2d 794, 143 Neb 459, 154 
ALR 573—In le Bose’s Estate, 
285 NW 319, 136 Neb 166—In re 
Kajewski’s Estate, 279 N'W 185, 
134 Neb 485—In re Frazier’s Es¬ 
tate, 267 NW 181, 131 Neb 61 

N J —In re Livingston’s Will, 73 A 
2d 916. 5 N J 65 

Wallhauser v Rummel, 96 A 2d 
289, 25 N J Super 358—In re Got- 
chel's Estate, 76 A 2d 901, 10 N J 
Super 208—In re Pile’s Will, 75 
A 2d 617, 9 N J Super 146 

Den V Vancleve, 5 N J Law 589 

In re Phillips* Estate, 50 A 2d 
862, 139 NJEq 257, affirmed 57 
A 2d 387, 141 NJEq 362—In re 
Rein’s Will, 50 A 2d 380, 139 NJ 
Eq 122—^In re Kinane’s Estate, 42 
A 2d 866, 136 NJEq 695—In re 
Heim’s Will, 40 A 2d 661, 136 NJ 
Eq 138—In re Lucas’ Will, 1 A.2d 
929, 124 NJEq 347 

N,M—Calloway v Miller, 266 P 2d 
366, 58 N.M. 124—^In re Armijo’s 


Will, 261 P2d 833, 57 NM 649 

NT—In re Coddington’s Will, 118 
N T S 2d 625, 281 App Div 143, af¬ 
firmed 120 NE2d 777, 307 NT 
181—In re Morrison’s Will. 60 N 
TS2d 546. 270 App Div 652, af¬ 
firmed 69 NE2d 814, 296 NT 652 
—In re Fahrenbach’s Will, 25 N 
TS2d 208, 261 App Div 43. af¬ 
firmed 34 NE2d 911, 285 NT 

763—In re Roberts’ Will, 283 N 

Y S 50, 246 App Div 87 

In re Rice’s Estate, 19 NTS 
2d 602, 173 Misc 1038—In re Salo¬ 
mon’s Estate, 287 NTS 814, 169 
Misc 379, affirmed 297 NTS 681, 
251 App Div 740—In re Kimball’s 
Will, 281 NTS 605, 156 Misc 338 
—In re Pratt’s Estate. 274 NTS 
417, 152 Misc 560, affirmed In re 
Pratt’s Will, 283 NTS 1023, 246 
App Div 576 

In re Butler’s Will, 132 NTS 2d 
198—In re Alexieff’s Will, 94 N 

Y S 2d 32. affirmed 97 N T S 2d 632, 
277 App Div 790, appeal denied 
98 NTS 2d 582, 277 App Div 901— 
In re Hill’s Will, 73 N T S 2d 258, 
appeal dismissed 78 N Y S 2d 365 
—In re Jerrells* Will, 63 NTS 
2d 499, appeal dismissed 70 N Y 
S 2d 680 

NC—In re Kemp's Will, 67 S E 2d 
672, 234 NC 496 

Okl—In re Wadsworth’s Estate, 273 
P 2d 997—In re Holmes' Estate, 
270 P 2d 320—In re Williams’ Es¬ 
tate, 249 P2d 94, 207 Okl 209— 
King v Gibson, 249 P 2d 84, 207 
Okl 251—In re Baker's Will, 248 
P2d 627, 207 Okl 168—Toombs v 
Matthesen, 241 P 2d 937, 206 Okl 
13 9—In re Harjo’s Estate, 241 P 2d 
373, 206 Okl 88—In re Martin's 
Estate, 188 P 2d 862, 199 Okl 567— 
Moore v Glover, 163 P 2d 1003, 
196 Okl 177—Amos v Fish, 144 P 
2d 967, 193 Okl 406—Jones v Den¬ 
ton. 135 P2d 53, 192 Okl 234— 
In re Lincoln’s Estate, 94 P 2d 227, 
185 Okl 464—^In re Mason’s Es¬ 
tate, 91 P2d 657, 185 Okl 278— 
Corpus Juris cited in In re Nitey’s 
Estate, 63 P 2d 215, 219, 176 Okl 
389—In re Sixkiller, 32 P 2d 936, 
168 Okl 302 

Or —In re Boord’s Estate, 284 P 2d 
348—In re Fredricks' Estate, 282 P 
2d 362—In re Hill’s Estate, 256 P 
2d 735, 198 Or 307—In re Scott’s 
Estate, 228 P 2d 417, 191 Or 90— 
In re Walther’s Estate, 163 P 2d 
285, 177 Or 282—In re Provolt’s 
Estate, 151 P 2d 736, 176 Or 128 
—In re Bond’s Estate, 143 P 2d 244, 
172 Or 609—^In re Johnson’s Es¬ 
tate, 91 P2d 330, 162 Or 97—In re 
Dougan’s Estate, 53 P2d 611, 152 
Or 236—In re Knutson’s Will, 41 
P 2d 793, 149 Or 467—In re Fletch¬ 
er’s Estate, 32 P 2d 123, 147 Or 
139 

Pa—In re Skrtic’s Estate, 108 A 2d 
750, 379 Pa 96—In re Glesenkamp's 
Estate, 107 A 2d 731, 378 Pa 636 
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' —^Williams V McCarroU, 97 A 2d 

14, 374 Pa 281—In re Franz’ Estate, 
84 A 2d 292, 368 Pa 618—In re Lew¬ 
is’ Estate, 72 A 2d 80, 364 Pa. 225 
—In re Sturgeon’s Estate, 63 A 2d 
139, 367 Pa 76—Kiingner v Dug- 
acki, 51 A 2d 627, 356 Pa 143— 
In re Ash's Estate, 41 A 2d 620, 
361 Pa 317—In re Thomas’ Es¬ 
tate, 36 A 2d 819, 349 Pa 212—In re 
Otto’s Estate, 36 A 2d 797, 349 Pa 
205—In re Cressman's Estate, 31 A 
2d 109, 346 Pa 400—In re Olshef- 
ski’s Estate, 11 A 2d 487, 337 Pa 
420 

In re Duncan’s Will, 23 A 2d 357, 
147 Pa Super 133 —In re Morgan’s 
Estate, 22 A 2d 87, 146 Pa Super 
79—In re Patti’s Estate, 1 A 2d 791, 
133PaSuper 81 

In re Matz’ Estate, Orph, 3 9 

Berks Co, 303—^In re Hausman’s 
Estate, Orph, 26 Erie Co 26—In 
re Pelechacz’ Estate, Orph, 40 Luz 
L Reg 345—In re Butler's Estate, 
Orph , 64 Montg Co 161—In re Dug- 
acki’fa Will, Com PI, 31 North Co. 
145—In re Kotlar’s Estate, Orph, 
24 NorthumbLegJ 252—^In re Ko- 
volowski’s Estate, Orph, 16 Som 
Leg J 122—In le Nelson’s Estate, 
Orph, 66 York Leg Rec 161—In re 
Corne's Estate, Orph, 66 York Leg 
Rec 22—In re Hochberger’s Es¬ 
tate, Orph , 63 York Leg Rec 25— 
In re Rife's Will, Orph, 59 York 
Leg Rec 169—In re Lauer’s Es¬ 
tate, Orph, 58 York Leg Rec 157, 
affirmed 41 A 2d 652, 351 Pa 438 
—In re Hollingei's Estate, Orph , 58 
York Leg Rec 17, affirmed 41 A 2d 
554, 351 Pa 364—^In re Henry’s Es¬ 
tate, O^ph, 52 York Leg Rec 177 

RI—^Ryiin v Rynn, 181 A 289, 55 
RI 310 

Tenn —Cude v Culberson, 209 S W 
2d 506, 30 Tenn App 628—Farmers 
Union Bank of Henning v Johnson, 
181 S.W2<1 369, 27 Tenn App 342 
—Melody v Hamblin, 115 S W 2d 
237, 21 Tenn App 687 

Tex —Rutherford v Robbins, Com 
App , 298 S W 649 

Venner v Layton, Civ App, 244 
S W 2d 852, error refused no revers¬ 
ible error—Jowers v Smith, Civ 
App , 237 S W 2d 805—Nass v Nass, 
Civ App, 224 SW2d 280, affirmed 
228 SW2d 130, 149 Tex 41—Bar¬ 
ton V Bailey, Civ App , 202 S W 2d 
277, error refused no reversible 
error—Reiche v Williams, Civ 
App, 183 SW2d 687, error refused 
185 SW2d 420, 143 Tex 365— 

Chambers v Winn, Civ App, 133 
SW2d 279, reversed on other 
grounds 164 SW2d 454, 137 Tex 
444—Christner v Mayer, Civ App , 
123 S W 2d 715, error dismissed, 
■judgment correct—McNaley v 
Sealy, Civ App, 122 S W 2d 330, 
error dismissed—Mills v Kellahin, 
Civ App, 91 SW2d 1097, error dis¬ 
missed 

Utah—In re Buttars’ Estate, 261 P 
2d 171—^In re Chongas’ Estate, 202 
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port the finding that he had sufficient knowledge of 
the testamentary act^® 

^^Testamentary power*' and "'undue influence" dis¬ 
tinguished Testamentary capacity pertains to the 
ability to execute a wilU^ and is to be distinguished 
from ‘^testamentary power 

Testamentary capacity has no relation to undue 
influence, the two terms being separate and dis¬ 
tinct,and Its existence is not dependent on freedom 
from undue influence,for testamentary incapacity 
implies the want of intelligent mental power, 
while undue influence bespeaks in itself the existence 
of a mind of strength sufficient to make a valid will 
if unhindered by the dominant influence, and such a 
mind as would have produced a valid will but for 


the coercion or restraint to which it was subjected 

It has been said that very little difference exists 
with respect to the law which applies to the prin¬ 
ciples of unsound mind and undue influence affect¬ 
ing the validity of a will 

Distinction as to realty and personalty There is 
no distinction in the degree of mental capacity req¬ 
uisite for the execution of a will of real estate and 
that requisite for the execution of a will of per¬ 
sonal estate 

b. Appreciation of Claims 

A testator must be able intelligently to weigh and 
appreciate his natural obligations, but the fact that a 
will disappoints reasonable expectations of prospective 


P 2d 711, 115 Utah 95—Burgess v 
Colby, 71 P 2d 185, 93 Utah 103— 
In re Hanson’s Estate, 52 P 2d 1103, 
87 Utah 580 

Va—Tate v Chumbley, 57 SB2d 151, 
190 Va 480—Gilmer v Brown, 44 
SE2d 16, 186 Va 630—Lohman v 
Sherwood, 26 S E 2d 74, 181 Va 
594 

Wash —In re Peters' Estate, 264 P 2d 
1109, 43 Wash 2d 846—In re Mitch¬ 
ell's Estate, 249 P 2d 385, 41 Wash 
2d 326—In re Gwmn’s Estate, 219 
P2d 591, 36 Wash 2d 583—In re 
Kessler’s Estate, 211 P 2d 496, 35 
Wash 2d 166—In re Torstensen's 
Estate, 184 P 2d 255, 28 Wash 2d 
837—^In re Johnson's Estate, 148 
P2d 962, 20 Wash 2d 628—In re 
Bottger’s Estate, 129 P 2d 518, 14 
Wash 2d 676—In re Miller's Estate, 
116 P 2d 526, 10 Wash 2ci 268—In re 
Schafer's Estate, 113 P 2d 41, 8 
Wash 2d 617—Dean v Jordan, 79 
P2d 331, 194 Wash 661—In re 
Larsen’s Estate, 71 P 2d 47, 191 
Wash 257—In re Porsman's Es¬ 
tate, 30 P 2d 941, 177 Wash 38 
W Va —Ritz V Kmgdon, 79 S E 2d 123 
—Prichard v Pi ichard, 65 S E 2d 
65, 135 WVa 767 

Wis—In re Klagstad’s Will, 68 NW 
2d 636, 264 Wis 269—In re Wil¬ 
liams' Will, 41 NW2d 191, 256 
Wis 338—In re Boston's Estate, 33 
lNrW2d 257, 253 Wis 8—In re Del- 
mady's Will, 28 ]N'W2d 301. 251 
Wis 98—In re Washburn's Will, 22 
NW2d 512, 248 Wis 467—In re 
Butler's Will, 85 NW 678, 110 Wis 
70 

eSQJp 424 note 13 
Other statements 

(1) The test of competency to 
make a will is that the tesfator know 
and understand what property he has, 
know about his relatives and others 
■who may be the objects of his boun¬ 
ty, and make disposition of his prop¬ 
erty with understanding and reason 
Kan—In re Mead’s Estate, 226 P 2d 
831, 170 Kan 435—In re Ellis' Es¬ 
tate, 210 P2d 417. 168 Kan 11— 


In re Cross' Estate, 201 P 2d. 1052, 
166 Kan 318—In re Gereke’s Es¬ 
tate, 195 P 2d 323, 165 Kan 249— 
Anderson v Anderson, 76 P 2d 825, 
147 Kan 273 

(2) Testamentary capacity exists 
■where testator is able to, and does, 
have clear understanding of his es¬ 
tate and ability to form rational opin¬ 
ion as to what would be a fair, just, 
and reasonable division of it among 
his friends and relatives or others 
in whom he feels an especial interest 
Cal—In re Morey's Estate, 171 P 2d 

131, 75 Cal App 2d 628 

(3) There should be evidence that 
maker had in his mind at tune the 
details of his business and the items 
of his property, and the claims of 
others on him for his favorable con¬ 
sideration, and that, in the contem¬ 
plation of all these things, with a 
sound and disposing mmd and mem- 
01 y, he directed how his property 
should be disposed of after his death 
Fla—In re Sharp's Estate, 183 So 

470, 133 Fla, 802 

(4) Testamentary capacity is tes¬ 
tator’s ability to retain in memory, 
without prompting, the extent and 
condition of his property to be dis¬ 
posed of, comprehend to whom he is 
giving it, and realize deserts and re¬ 
lations to him of those whom he in¬ 
cludes in, or excludes from, his will 
Ark—Tarbrough v Moses, 267 SW 

2d 289, 223 Ark 489—^Werbe v 
Holt, 237 SW2d 478, 218 Ark 476 
—Simpson V Burge, 224 S W 2d 830, 
216 Ark 132—Toombs v Blanken¬ 
ship, 221 SW2d 417. 215 Ark 551 
—^Walsh V Pairhead, 219 S W 2d 
941, 215 Ark 218—Blake v Simp¬ 
son, 215 SW2d 287, 214 Ark 263 
—Scott V Dodson, 214 S W 2d 357, 
214 Ark 1—Shippen v Shippen, 211 
S W 2d 433, 213 Ark 517—Parette v 
Ivey, 190 SW2d 441, 209 Ark 364 
—Brown V Emerson, 170 S W 2d 
1019, 205 Ark 735—Bollinger v 
Arkansas Valley Trust Co, 161 S 
W 2d 675, 202 Ark 625—^Puryear v 
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Puryear, 94 S W 2d 695, 192 Ark 
692—Phillips v Jones, 18 S W 2d 
352, 179 Ark 877—Griffin v Union 
Trust Co, 266 SW 289, 166 Ark 
347 

In Xiomsiana testamentary capaci¬ 
ty IS stated to be the ability to com¬ 
prehend conditions of one's property 
and relations to those who may nat¬ 
urally expect to become objects of 
one’s bounty 

La—Succession of Edgar, 167 So 438, 
184 La 775 —Rostiup v Succession 
of Spicer, 165 So 307, 183 La 1087 
68 C J p 424 note 13 [b] 

10 Cal—In re Lepori’s Estate, 41 
P2d 970. 4 Cal App 2d 761 
11. Fla—^Mulford v Central Farm¬ 
ers’ Trust Co, 126 So 762, 99 Fla 
600 

68 C J p 429 note 45 
12 Fla—Mulford v Central Farm¬ 
ers’ Trust Co , supra—Hamilton v 
Morgan, 112 So 80, 93 Fla 311 
13. Kan — Corpus JTans cited in 
Stayton v Stayton, 81 P 2d 1, 4, 148 
Kan 172—Hoff v Hoff, 180 P 613, 
106 Kan 542 

Tex—Scott v Townsend, 166 SW 
1138, 106 Tex 322 
Cruz V Prado, Civ App, 239 SW 
2d 650 

Undue influence geneially see infra 
§§ 224-261 

14- Tex—Michalak v DzJerzanow- 
ski. Civ App, 270 SW2d 276 

15 Kan—Hoff v Hoff, 189 P 613, 
106 Kan 542 

Tex—Scott V Townsend, 166 SW 
113 8, 106 Tex 322 

16. Tex—Scott V Townsend, supra 
Cruz V Prado, Civ App, 239 SW 

2d 650 

17. Tex—Scott V Townsend, 166 S 
W 1138, 106 Tex 322 

18. Cal—In le Hansen's Estate, 100 
P2d 776, 38 Cal App 2d 99 

19 N* J —Sloan v Maxwell, 3 K J. 
Eq 563. 
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beneficiaries does not establish lack of testamentary 
capacity. 

It IS not enough that the testator recollects those 
Avho have a claim on his remembrance, but he 
must be able intelligently to weigh and appreciate 
his natural obligations,and where some persons 
are excluded, he must have been able deliberately to 
foim an intelligent purpose of excluding them,2i 
but actual knowledge or appreciation of their 
deserts is not necessary 

The testator is not required to remember all 
next of kin or presumptive heirs at law,23 or to 
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recollect at all times the names of intimate acquaint¬ 
ances 24 

The fact that a will disappoints reasonable ex¬ 
pectations of prospective beneficiaries does not es¬ 
tablish lack of testamentary capacity's So, the 
total exclusion of certain relatives or failure to deal 
with them generously is not of itself inconsistent 
with testamentary capacity,26 regardless of the rea¬ 
son the testator may have for his action,27 or even 
in the absence of any reason,28 if he is not actuated 
by an insane delusion29 or monomania 20 


20. Ky—Gay v Gay, 215 S W 2d 92, 
308 Ky 539—Jackson’s Ex'r v 
Semones, 98 S W 2d 505, 266 Ky 
352 

68 C J p 428 note 36 

“In order to possess testamentary 
capacity, the testator must be capable 
of bringing: in mental review his fam¬ 
ily relations, and of comprehending 
the claims and obligations naturally 
suggested by such review ’* 

Ga—Everitt v LaSpeyre, 24 S E 2d 
381, 384, 195 Ga 377 

Pavormg relatives as not evidence of 
abnormality 

It was not evidence of abnoimality 
that testatrix should have favored 
her widowed sister, who was not in 
as good financial circumstances as 
other members of family, and also 
her nephew, who had lived in her 
home for many years 
Miss—^Blalock v Magee, 38 So 2d 
708, 205 Miss 209 

21. Ind—Kamseyer v Donms, 116 
NE 417, 119 NE 716, 187 Ind 
420 

68 C J p 428 note 37 

22. N J —In re Haness’ Estate, 130 
A 655, 658, 98 NJEq 645 

68 C J p 428 note 38 

23. NT—In re Knight’s Will, 150 
NTS 137, 87 Misc 577 

68 C J p 428 note 39 

24. N J —^Ward v Harrison, 127 A 
691, 97 NJEq 309 

In re Kull’s Estate, 133 A 296, 4 
NJMisc 434 

Failure to remember names see infra 
§ 28 

25 Ark—Thiel v. Mohley, 265 SW 
2d 507, 223 Ark 167 
Md—Sellers v Qualls, 110 A 2d 73 
Or—In re Davis’ Will, 142 P 2d 143, 
172 Or 364 

Admissibility of evidence as to un- 
3 ust or unnatural disposition see 
infra § 44 

Manner of disposition of property 
generally see infra § 132 
Weight and sufficiency of evidence 
as to mode of disposition see infra 

S 62 . 


Small bequest to church 
Mich—In re Kenealy's Estate, 59 N 
W 2d 38, 336 Mich 657 

26 Ark—Thiel v Mobley, 265 SW 
2d 507. 223 Ark 167 
Ill —Quathamer v Schoon, 19 N E 2d 
750. 370 Ill 606 

McGovern v McGovern, 65 N E 2d 
583, 328 IllApp 316, appeal tians- 
feired. see 61 NB2d 357, 390 Ill 
516 

Miss—Ghol&on V Peteis, 176 So 605, 
180 Miss 25G 

NT—In re Pratt's Estate, 274 N T S 
417, 152 Misc 660, affirmed In re 
Pratt’s Will, 283 NTS 1023, 246 
App Div 576 

Or —In re Davis* Will, 142 P 2d 143, 
172 Or 354 

Tenn—Farmers Union Bank of Hen¬ 
ning V Johnson, 181 S W 2d 369, 27 
Tenn App 342 
68 C J p 429 note 41 

“The law recognizes as an element 
of capacity the appreciation of pater¬ 
nal or maternal love or instinct and 
an obligation to bestow one’s prop¬ 
erty upon those bound by such nat¬ 
ural ties But it IS simply 

the existence of such duty that the 
law recognizes The mere failuie to 
perfoim that natuial obligation can 
never be held sufficient to invalidate 
the bestowal of property uopn anoth¬ 
er it IS an important consid¬ 

eration but insufficient in itself “ 

K'"'—Jackson's Ex'r v Semones, 98 
SW2d 505, 508, 266 Ky 362 

Nieces 

(1) Pact that testator did not men¬ 
tion niece, who had been his favorite, 
but had been committed to mental 
institution, could not be ascribed to 
lack of memory of those who might, 
because of relationship, be remember¬ 
ed by him as beneficiaries 

Mich—In re Kenealy's Estate, 59 N 
W2d 38, 336 Mich 657 

(2) Nieces, who were uncle’s only 
heirs, seeking to set aside his will 
on ground of mental incapacity, did 
not have claim on, nor could they 
expect to be remembered by, uncle as 
by father, with respect to significance 
of uncle's almost entirely eliminating 
them from will 


Fla—Henson v Denniston, 169 So 
624, 124 Fla 843 

Collateral km 

A lack of testamentary capacity 
was not indicated by failure of tes¬ 
tator to take into account collaterd,! 
km as the natural objects of his 
bounty, particularly on showing of 
complete lack of actual friendly re¬ 
lationship for a long period of time 
Me—In re Moran’s Will, 28 A 2d 239, 
139 Me 178 

27. Tenn—^Farmers Union Bank of 
Henning v Johnson, 181 S W 2d 
369, 27 Tenn App 342 
68 C J p 429 note 42 

Prejudice 

(1) The rule stated in the text ap¬ 
plies where the exclusion is because 
of prejudice 

Ill—Quathamer V Schoon, 19 NE2d 
750, 370 Ill 606 

McGovern v McGovern, 65 NE 
2d 583, 328 IllApp 316, appeal 
transferred, see 61 N E 2d 357, 390 
Ill 516 

(2) Prejudice generally see infra § 
23 

B&asouable actions 

Court IS not concerned with what 
prompted testator’s actions m dis¬ 
posing of his property as long as 
they appear reasonable 
Ark—Thiel v Mobley, 265 SW2d 
607, 223 Ark 167 

28 Ill —Quathamer v Schoon, 19 N 
E 2d 750, 370 Ill 606 

McGovern v McGovern, 65 NE 
2d 683, 328 IllApp 316, appeal 

transferred, see 61 N B 2d 357, 390 
Ill 616 

29 Ill—Quathamer v Schoon, 19 N 
B2d 750. 370 Ill 606—Bueiger v 
Buerger, 148 NE 274, 317 Ill 401 

McGovern v McGovern, 65 N E 2d 
583, 328 IllApp 316, appeal trans¬ 
ferred, see 61 NB2d 367. 390 Ill 
516 

Miss—Gholson v Peters, 176 So 605, 
180 Miss 256 

Insane delusions as incapacitating 
testator generally see infra § 18 

i 30. Miss —Gholson v Fetei s, supra. 
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c. Otlier Elements or Eeauirements 

Among other requirements, testamentary capacity re¬ 
quires ability to understand the ordinary affairs of life, 
to form a rational judgment as to the matters involved 
m the will, and to dispose of the testator’s property ac¬ 
cording to some fixed or intelligible purpose or plan of 
his own, but he need not have perfect and complete 
understanding of the material facts, or make a wise dis¬ 
position of his property. 

Other elements or requirements, either additional 


to those mentioned supra subdivisions a and b of this 
section or, in effect, reiterative thereof, have been 
stated, such as that the testator must be able to 
understand,31 or act rationally in,32 the ordinaly 
affairs of life, to deal rationally with, or to form a 
rational judgment concerning, the matters involved 
in the will,33 to make disposition of his property 
according to some fixed or intelligible purpose, plan, 
or scheme of his own, or formed m his own mind,31 


31. Mo—Glover v Bruce, 265 SW 

2d 346—^Adams v Simpson, 213 S 
W2d 908, 358 Mo 168—Morrow v 
Board of Trustees of Park College, 
181 S W2d 946. 353 Mo 21—Walter 
V Alt, 152 SW2d 135, 348 Mo 53 
—Hennings v Hallar, 149 S W 2d 
338, 347 Mo 827—Callaway v 

Blankenbaker, 141 SW2d 810, 346 
Mo 383—Rex v Masonic Home of 
Missouri, 108 SW2d 72, 341 Mo 
589 

Shearrer v Shearrer, App , 259 
S W2d 705 
68 C J p 426 note 14 
Ordmary and not intricate affairs 
The test of testator’s mental ca¬ 
pacity IS his ability to comprehend 
and understand the ordinary, as dis¬ 
tinguished from the intricate and 
complicated, affairs of life 
Mo—Ahmann v Elmore, 211 S TV 2d 
480—^Berkemeier v Reller, 296 S 
W 739, 317 Mo 614 
Respecting desires of testator 

The desires of testator with re¬ 
spect to disposition of his property 
should be respected if he knew what 
he was doing with it and if his ac¬ 
tions meet or respond to the test 
applied to people in the ordinary af¬ 
fairs of life 

Tex—Bell v Bell, Civ App, 248 S 
W 2d 978, refused no reversible er¬ 
ror—Jowers V Smith, Civ App, 237 
SW2d 805—Bell v Bell, Civ App, 
237 SW2d 688—Green v Dickson, 
Civ App, 208 SW2d 119, error re¬ 
fused no reversible error 

32. Ill—SJievlin V Jackson, 124 K 

E 2d 895. 5 Ill 2d 43—Quathamer v 
Schoon, 19 ]S‘B2d 760, 370 Ill 606 
*'A man’s ability to meet 

and successfully contend with prob¬ 
lems of life is a most important in¬ 
dex to his mental calibre ” 

Ark —Shippen v Shippen, 211 S W 2d 
433, 435, 213 Ark 517 
Xiess intellectnal power required 
However, it has been held that 
higher intellectual power is required 
to conduct the continuing affairs of 
life than to make a will 
Pa—^Kish V Bakaysa, 199 A 321, 330 
Pa 633 

33. Ala —Towles v Pettus. 12 So 2d 
357, 244 Ala 192 

Ark —^Ebrite v Brookhyser, 244 S 
W2d 625, 219 Ark 676—Petree v 
Petree, 201 STV2d 1009, 211 Ark 


664—McKindley v Humphrey, 161 
SW2d 962, 204 Aik 333—Pledger 
V Birkhead, 246 S W 610, 156 Ark 
443 

Cal —In re Johanson’s Estate, 144 P 
2d 72, 62 Cal App 2d 41 
Pla—Tonnelier v Tonnelier, 181 So 
150, 132 Fla 194 

Me—^Appeal of Martin, 179 A. 655, 
133 Me 422 

Minn—In re Rasmussen’s Estate, 69 
NW2d 630—In re Healy’s Estate. 
68 N W 2d 401—In re Palmer’s Es¬ 
tate, 57 NW2d 409, 238 Minn 649 
—^Appeal of Borstad, 45 N W 2d 828, 
232 Minn 365—In re Olson’s Estate, 
35 NW2d 439, 227 Mmn 289—In 
re Forsythe’s Estate, 22 NW2d 
19, 221 Minn 303, 167 A L. R 1— 
In re Luke’s Estate, 19 NW2d 6, 
220 Minn 104—In re Holmstrom’s 
Estate, 292 NW 622, 208 Mmn 19 
NT—Delafield v Parish, 25 NT 9, 
1 Redf Surr 130 

In re Moriison's Will, 60 N T S 2d 
646, 270 App Div 652, affirmed 69 
NE2d 814, 296 NT 652—In re 
Roberts’ Will, 283 NTS 60, 246 
App Div 87 

In re Salomon’s Estate, 287 NT 
S 814, 169 Misc 379, affirmed 297 
NTS 681, 251 App Div 740—In re 
Kimball’s Will, 281 NTS 605, 166 
Misc 338 

In re Butler’s Will, 132 NTS 
2d 198 

Tex —Mills V Kellahin, Civ App , 91 
SW2d 1097, error dismissed 
Wis—^In re Klagstad’s Will, 68 NW 
2d 636. 264 Wis 269—In re Wil¬ 
liams’ Will, 41 NW 2d 191, 256 Wis 
338—In re Boston’s Estate, 33 N 
W2d 257, 263 Wis 8—In re Del- 
mady’s Will, 28 NW2d 301, 251 
Wis 98—In re Washburn’s Will, 
22 NW2d 5X2, 248 Wis 467—In re 
Butler's Will, 85 NW 678, 110 Wis 
70 

68 C J p 426 note 15 

34. Cal —^In re Llewellyn’s Estate, 
189 P2d 822. 83 Cal App 2d 634. 
hearing denied 191 P 2d 419, 83 Cal 
App 2d 634—In re Russell’s Estate. 
182 P2d 318, $0 Cal App 2d 711— 
In re Johanson’s Estate, 144 P 2d 
72, 62 Cal App 2d 41 
Ill —Lewis V Deamude, 33 N E 2d 
440, 376 Ill 219—Langwisch v 

Langwisch, 198 NE 676, 361 III 
632 

In re Rutledge’s Will, 126 NE 2d 
683. 6 Ill App 2d 355—Wilson v 
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Bell, 43 NE2d 162, 316 Ill App 
418 

Ky—Bickel v Louisville Trust Co, 
197 SW2d 444, 303 Ky 356—Mad¬ 
den V Cornett, 160 S W 2d 607, 290 
Ky 268—Rueff v Light, 114 SW 
2d 506, 272 Ky 449—Clark v John¬ 
son, 105 SW2d 576, 268 Ky 591 
Tenn—Farmers Union Bank of Hen¬ 
ning V Johnson, 181 S W 2d 369, 27 
Tenn App 342 

Tex—McNaley V Sealy, Civ App, 122 
S W 2d 330, error dismissed 
Utah—In re Buttars* Estate, 261 P 2d! 
171—In re Chongas' Estate, 202 P 
2d 711, 115 Utah 95—Burgess v. 
Colby, 71 P2d 185, 93 Utah 103— 
In re Hanson’s Estate, 52 P 2d 1103, 
87 Utah 680 
68 C J p 427 note 16 
Statutory provision see infra subdivi¬ 
sion d (4) of this section 
*Tf a testator has sufficient men¬ 
tal capacity to knowingly and under- 
standingly dispose of his property 
and distribute it to those to whom he 
intends it to go, he is competent to 
make a will ’’ 

Ill—Wilson V Bell, 43 NB2d 162, 
166, 315 Ill App 418 

MeaiuxLg of requirement 

Requirement that testatrix be capa¬ 
ble of disposing of her property in 
accordance with a ’‘fixed purpose*' of 
her own means that she must be 
capable of producing document which 
at the time represents her own will, 
or that her mind must be capable of 
producing instrument which is her 
own and not that of some one else 
Ky—Greer’s Ex'r v Bishop, 96 SW 
2d 851, 265 Ky 352 

Unalterable purpose not required 
The fact that a will is ambulatory 
in its nature demonstrates that “a 
fixed purpose” does not mean an un¬ 
alterable purpose 

Ky—Greer’s Ex’r v Bishop, supra 

Freedom from undue influence or 
fraud 

(1) Testamentary capacity exists 
only if testator had mental capacity 
to take a rational survey of his es¬ 
tate and dispose of it according to a 
fixed desire and purpose of his own, 
unimpeded by wrongful undue influ¬ 
ence or fraud of others. 

Tex—Venner v Layton, Civ App, 
244 S W 2d 862, error refused no re¬ 
versible error. 
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to collect his mind or understand and retain the right, or prevent the exercise of his natural facul- 
neccssary facts without prompting35 or aid from ties 

others, 36 although the latter has been held not to be testator need not have perfect and complete 

a rule of law, 37 and to retain all the necessary facts understanding of the material facts in all their 

m mind long enough to have the will prepared^S bearings,nor need he have all material facts in 

or prepared and executed 39 For a will to be valid, mind at the same time capacity to know or under- 

it IS essential that no disorder of the mind shall stand, rather than the actual knowledge or under- 

poison the testator's affections, pervert his sense of standing, is sujEEcient ^3 


(2) Fraud and undue influence gen¬ 
erally see infra §§ 221-261 
Ixutiatioii of makiug* of will 

While it may not be necessary for 
a person to initiate the making of a 
will. It IS necessary that the testator 
have sufficient strength of mind to 
understand, appreciate, or approve 
the terms and provisions thereof, in 
order to render it valid, regardless of 
who initiated the making thereof 
Va—Ferguson v Ferguson, 192 SE 
774, 169 Va 77. 

35. U S —Taylor v U S , D C Ark , 
113 F Supp 143 

Ala—Towles V Pettus, 12 So 2d 357, 
244 Ala 192 

Ark—Yarbrough v Moses, 267 SW 
2d 289, 223 Ark 489—^Ebrite v 

Brookhyser, 244 S W 2d 625, 219 
Ark 676—Werbe v Holt. 237 SW 
2d 478, 218 Ark 476—Simpson v 
Burge, 224 S W 2d 830, 216 Ark 
132—Toombs v Blankenship, 221 S 
W2d 417, 215 Ark 651—Walsh v 
Fairhead, 219 S W 2d 941, 215 Ark 
218—Blake v Simpson, 215 S W 2d 
287, 214 Ark 263—Scott v Dodson, 
214 S W 2d 357, 214 Ark 1—Shippen 
v Shippen, 211 S W 2d 433, 213 Ark 
517—Petree v Petree, 201 S W 2d 
1009, 211 Ark. 654—Parette v Ivey, 
190 SW2d 441, 209 Ark 364— 
Brown v Emerson, 170 S W 2d 1019, 
205 Ark 735—McKindley v 

Humphrey, 161 S W 2d 962, 204 Ark 
333—^Bollinger v Arkansas Valley 
Trust Co, 161 SW2d 675, 202 Ark 
526—Puryear v Puryear, 94 SW 
2d 696, 192 Ark 692—Phillips v 
Jones, 18 SW2d 362, 179 Ark 877 
—Griffin v Union Trust Co, 266 S 
W 289. 166 Ark 347—Pledger v 
Birkhead, 246 SW 510, 156 Ark 
443 

Fla—Tonnelier v Tonnelier, 181 So 
150, 132 Fla 194 

Idaho—In re Heazle's Estate, 257 P 
2d 656, 74 Idaho 72 

Me—^Appeal of Martin, 179 A 655, 
133 Me 422—In re Loomis' Will, 
174 A 38, 133 Me 81 
Mich—In re Thayer's Estate, 16 N 
W2d 712, 309 Mich 473 
NY—Delafield v Parish, 26 NY 9, 
IRedfSurr 130 

In re Coddington’s Will, 118 NY 
S 2d 625, 281 App Div 143, affirmed 
120 NE2d 777, 307 NT 181—In re 
Morrison's Will, 60 NTS 2d 646, 
270 AppDiv 562, affirmed 69 NE 
2d 814, 296 NT 652—In re Pahren- 
bach's WiU, 26 NTS 2d 208, 261 


AppDiv 43, affirmed 34 NE2d 911, 
2 85 NY 763—In re Roberts' Will, 
283 NYS 50. 246 AppDiv 87 

In re Salomon's Estate, 287 NY 
S 814, 159 Misc 379, affirmed 297 
NTS 681, 251 AppDiv 740—In re 
Kimball's Will, 281 NYS 605, 156 
Misc 338 

In re Butler's Will, 132 NYS 2d 
198—In re Alexieff’s Will, 94 NY 
S2d 32, affirmed 97 NYS 2d 532. 
277 AppDiv 790, appeal denied 98 
NYS 2d 582, 277 AppDiv 901— 
In re Hill's Will, 73 N T S 2d 258, 
appeal dismissed 78 N Y S 2d 365, 
273 App Div 901—^In re Jerrells' 
Will, 63 NYS 2d 499, appeal dis¬ 
missed 70 NYS 2d 580 
NC—In re Kemp's Will, 67 S E 2d 
672, 234 NC 495 

Wis—In re Klagstad's Will, 58 NW 
2d 636, 264 Wis 269—In re Wil¬ 
liams' Will, 41 NW2d 191, 256 
Wis 338—In re Boston's Estate, 33 
NW2d 257, 253 Wis 8—In re Del- 
mady’s Will, 28 NW2d 301, 251 
Wis 98—In re Washburn’s Will, 
22 NW2d 512, 248 Wis 467—In 
re Butler's Will, 85 NW 678, 110 
Wis 70 

68 C J p 427 note 17 

Undue influence see infra §§ 224-261 

XTatural objects of botULty 

The testator's mind must be able to 
apprehend without prompting who 
are the natural objects of his bounty. 
Or—In re Walther's Estate, 163 P 
2d 285, 177 Or 282 

36. Mo—^Ahmann v Elmore, 211 S 
W 2d 480—Stevens v Meadows, 100 
SW2d 281, 340 Mo 252—Sayre v 
Trustees of Princeton University, 
90 SW 787, 192 Mo 95 

Higgins V Smith, 150 SW2d 539, 
transferred. Mo App, see 144 S W 
2d 149, 346 Mo 1044. 

68 C J p 427 note 18 

37. Ill—Carnahan v Hamilton, 107 
NE 210, 265 Ill 508, Ann Cas 1916C 
21 

38. Mo—Schoenhofe v Haering, 88 
S W 2d 1011, 327 Mo 837 

68 C J p 427 note 20 
Time at which capacity must exist 
see supra § 6 
DictaUoai of wiU 

Mich —In re Thayer's Estate, 15 N W 
2d 712, 309 Mich 473 

39. Ind—Potter v Emery. 26 NE 
2d 654, 107 Ind App 628, 

68 C J p 427 notes 21-22 
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40. NY—In re Rice's Estate, 19 N 
YS 2d 602, 173 Misc 1038 

41. Me—Appeal of Martin, 179 A 
655, 133 Me 422 

68 C J p 427 note 26 
That testator was acttiated by er¬ 
roneous conclusions drawn from ex¬ 
isting facts and circumstances does 
not mean that he lacked testamen¬ 
tary capacity 

Anz—In re Smith’s Estate, 91 P 2d 
254, 53 Ariz 505 

42. Ill—Norton v Clark, 97 NE 
1079, 263 Ill 557 

N C —In re Craven's Will, 86 S E 587, 
169 NC 561 

"A testator may forget the exist¬ 
ence of a part of his estate, or of 
some one who has natural claims up¬ 
on him, and yet make a will What 
is required is merely that he shall 
have such mind as to remember the 
necessary facts, not that he shall 
remember them all ” 

Me—^Appeal of Martin, 179 A. 655, 
659, 133 Me 422 

43- Ark —Toombs v Blankenship, 
221 S W 2d 417, 216 Ark 551—Blake 
V Simpson, 215 S W 2d 287, 214 
Ark 263—Parette v Ivey, 190 SW 
2d 441, 209 Ark 364—Puryear v 
Puryear, 94 S W 2d 695, 192 Ark 
692—Griffin v Union Trust Co, 266 
S W 289, 166 Ark 347. 

Me—^Appeal of Martin, 179 A, 655, 
133 Me 422 

N Y —In re Rice’s Estate, 19 NTS 
2d 602, 173 Misc 1038 
68 C J p 428 note 28 
Nature and extent of property 

To establish testamentary capaci¬ 
ty, proponent of will need not show 
that testator actually had in mind 
all details concerning his property 
when he made will, but only that he 
had capacity to know and compre¬ 
hend nature and extent of such prop¬ 
erty 

Ark—Yarbrough v Moses, 267 SW 
2d 289, 223 Ark 489 

Objects of bounty 

To make a valid will testator need 
not actually know or recall the nat¬ 
ural objects of his bounty but he 
must have the capacity to know it 
Ill—George v Mooihead, 78 NE2d 
216, 399 Ill 497—Challiner v Smith, 
71 NE 2d 324, 396 Ill 106 

Auerbach v Continental Ill Nat 
Bank & Trust Co of Chicago, 91 N 
E 2d 144, 340 Ill App 64. 
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The testator must be able to understand the nature 
and situation of his property,^4 its character and 
value,or the approximate amount and extent 
thereof,^® but he need not know the exact extent 
or value of his property,^'^ and even though he may 
be wholly mistaken, he is not necessarily incompe¬ 
tent nor need he be able to recall to mind the 
names of his various creditors, with the amount 
owed each 

He need not make, or have capacity to make, a 
wise and judicious disposition of his property,^^ 
and the fact that the disposition may be regaided as 
foolish or unusual will not invalidate the will as 
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the product of an incompetent testator ,^1 but he 
must be able to choose with reason and undei stand¬ 
ing between one disposition and another 

The absence of one oi more of the requisites for 
testamentary capacity renders the testator incompc- 
tent,^3 and the will mvalid,^'^ subject to being set 
aside, although intestacy results 

Latv at time of execution The matter of the 
testator’s capacity is determinable according to the 
law as it exists at the time of the execution of the 
instrument 

Understanding of legal terms. That the testator 
understand and comprehend the technical meaning 


44 Cal—In re Llewellyn’s Estate, 
189 P2d 822, 83 Cal App 2d 534, 
hearing- denied 191 P 2d 419, 83 Cal 
App 2d 534—In re Russell's Estate, 
182 P 2d 318, 80 Cal App 2d 711 
^^tioiLal survey 

To make a man competent to take 
a rational survey of his estate, he 
must be able to know its character 
and value 

Ky—Bottom V Bottom, 106 SW 216, 
32 Ky L 494 

45. Ky—Stewart v Douglas, 29 SW 
2d 637, 235 Ky 121 

4e. KY—In re Lynn’s Estate, 26 K 
YS2d 96, 261 App Div 513, af¬ 
firmed In le Lynn’s Will, 39 N E 2d 
266, 287 NY 627 

47- Ky—Teegarden v Webster, 199 
S W 2d 728, 304 Ky 18 
Me—Appeal of Maitin, 179 A 655, 
133 Me 422 
68 C J p 428 note 34 
Actual knowledge of all the prop- 
erty one has is not essential to the 
making of a valid will 
Pa—In re Duncan’s Will, 23 A 2d 
357, 147 Pa Super 133 
Items and value 

(1) The testator need not be able, 
at the instant, to recall to mind the 
various items that compose his es¬ 
tate 

Mo—^Wirn v Matthews, 137 S W 2d 
632, 235 Mo App 337 

(2) Testatoi's capacity requires 
that he know his property and the 
objects of bounty, but it is not neces¬ 
sary that he know every item of his 
property or the value of his estate, 
and it IS sufficient if he knows of 
what his property consists and the 
persons to whom he desires to give it 
WVa—Prichard v Prichard, 65 SE 

2d 65, 135 WVa 767 
43. Kan—Holmes v Campbell Col¬ 
lege, 126 P 25, 87 Kan 597, 41 L 
BA,NS, 1126, AnnCasl9l4A 475 

49. Mo —Winn v Matthews, 137 S 
W2d 632, 235 Mo App 337 

50 Tenn —^Hammond v. Union 

Planters Mat Bank, 222 S W 2d 
377. 189 Tenn 93. 


Wis—In re Washburn’s Will, 22 N 
W2d 512, 248 Wis 467~-In re But¬ 
ler’s Will, 85 NW 678, 110 Wis 
70 

68 C J p 428 note 29 
Manner of disposition generally see 
infra § 132 

51 SD—Irwin v Lattin, 135 NW 
759, 29 SD 1, AnnCasl914C 1044 
68 C J p 428 note 30 
Admissibility of evidence as to un¬ 
just or unnatural disposition see 
infra § 44 

Unjust disposition generally see in¬ 
fra § 132 

Weight and sufficiency of evidence 
as to mode of disposition see infra 
§ 62 

52. Ohio*—Phillips V Board of Ed¬ 
ucation, 21 Ohio App 194 

53- Neb—In re Woodward’s Estate, 
23 NW2d 75. 147 Neb 270 
NC—In re Kemp’s Will, 67 S E 2d 
672, 234 NC 495 

Pa—In re Morgan's Estate, 22 A 2d 
87, 146 Pa Super 78 
68 C J p 427 note 23 
Vses and meaning of property 

If a person has so lost touch with 
reality as to be unable to understand 
true uses and meaning of property, 
such person lacks one essential qual¬ 
ity constituting testamentary capaci¬ 
ty; there remains no true under¬ 
standing of the extent of the estate 
NM—In re Armijo’s Will, 261 P 2d 
833, 57 NM 649 

ruU knowledge of estate and kindred 
Adult, who had mental develop¬ 
ments, habits, and intellectual attain¬ 
ments of a child of about five years, 
and who, according to psychiatrist, 
had a general knowledge of what 
property he possessed and his next 
of km, but not a full knowledge of 
his estate and kindred, did not have 
' testamentary capacity 
Pa—In re Glesenkamp’s Estate, 107 
A 2d 731. 378 Pa 635 
Inability to remember natural objects 
of bounty 

(1) Ability of testatrix to compre¬ 
hend her property interests, deter¬ 
mine what disposition she desires to 
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I make of such property, and fully un¬ 
derstand and intend to make disposi¬ 
tion which she makes of her property 
is not sufficient, in absence of ability 
to remember who are the natural ob¬ 
jects of her bounty 
Colo—Cunningham v Stender, 255 P 
2d 977. 127 Colo 293 
(2) Where will made provision for 
testator’s wife, daughter, and grand¬ 
daughter, the fact that ultimate gift 
was to his nephews and nieces did 
not establish that he did not know the 
objects of his bounty, and thereby 
indicate that he did not have testa¬ 
mentary capacity 

Kan—In re Gereke’s Estate, 195 P 2d 
323, 165 Kan 249 

Xestatris’ failure to traiisact busi¬ 
ness 

(1) Fact that testatrix did not 
transact her own business would not 
of Itself show mental incapacity, 
since It IS quite a common occur¬ 
rence for women to leave their busi¬ 
ness affairs to trusted relatives 

Ky—Teegarden v Webster, 199 S W 
2d 728, 304 Ky 18 

(2) Capacity to transact busmens 
see infra subdivision d (3) of this 
section 

64. Colo—Cunningham v Stender, 
255 P2d 977, 127 Colo 293 
Kan—In re Gereke’s Estate, 195 P 
2d 323, 165 Kan 249 
Ky—Teegarden v Webster, 199 S 
W2d 728, 304 Ky 18 
Neb —In re Woodward’s Estate, 23 
NW2d 75, 147 Neb 270 
NM—In re Armijo's Will, 261 P 2d 
833, 57 NM 649 

NC—In re Kemp’s Will, 67 S E 2d 
672, 234 NC 495 

Pa—^In re Glesenkamp’s Estate, 107 
A 2d 731, 378 Pa 635 
In re Morgan’s Estate, 22 A 2d 
87, 146 Pa Super 79 
68 C J p 427 note 24 

55. Iowa—In re Crissick’s Will, 156 
NW 415, 174 Iowa 3 97 

56. Pa—^Farmers Trust Co v Wil¬ 
son, 63 A 2d 14, 361 Pa 43—In re 
Quinn’s Estate, 22 A 965, 144 Pa, 

444. 
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of all legal terms used in the will is not necessary 
for testamentary capacity 67 

Legal effect of provisions A testator is not re¬ 
quired to know the precise legal effect of every pro¬ 
vision in his will 58 

d. Standards or Tests of Capacity 

(1) In general 

(2) Size of estate or complexity of will 

(3) Capacity to contract, transact busi¬ 

ness, etc 

(4) Statutory requirements 
(1) In General 

No particular degree of mentality constitutes a 
standard for testamentary capacity, so that its existence 
must be determined largely from the facts and circum¬ 
stances of each case A high order of intelligence, or 
an absolutely sound mind in all respects, is not required. 
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nor does mental weakness in itself disqualify a testator; 
but one may lack testamentary capacity without being 
insane. 

It IS futile to attempt to select an arbitrary test 
or formula of mental capacity by which to measure 
testamentary capacity,5^ there is no rule by which 
It may be determined with precision where capacity 
ends and incapacity begins 6® it is not medical 
soundness of mind that governs, but testamentary 
capacity as legally defined,®^ and not every dc- 
paiture from the normal will destroy an otherwise 
valid testamentary act 52 

Other than the requirement that the testator have 
mind sufficient to know and understand certain facts 
prescribed as essential, as discussed supra sub¬ 
divisions a, b, and c of this section, there is no 
particular degree of mentality constituting a stand¬ 
ard for testamentary capacity,®^ so that the existence 


57 Mass —Dunham v Holmes, 113 
NE 845, 225 Mass 68 

68 C J p 429 note 44 

58 Me —Appeal of Martin, 179 A 
655, 133 Me 422 

58 Wash—In re Larsen's Estate, 71 
P2d 47, 191 Wash 257 
"There is nothing approaching una¬ 
nimity upon the degree of mental 
disorder which is required to pro¬ 
duce testamentary incapacity " 

Ky—^Perkms* Guardian v Bell, 172 
SW2d 617, 622, 294 Ky 767 

60 Okl—In re Thompson’s Estate, 
261 P 2d 577—Brummett v King, 
251 P2d 1062, 207 Okl 607—Duck- 
wall V Lawson, 172 P 2d 615, 197 
Okl 472—Slater v Phipps, 143 P 
2d 133, 93 Okl 267 

"It IS difficult to devise a standard 
to measure [testamentary 

capacity] which will serve as a real 
guide to the fact trier '* 

Ky—Perkins’ Guaidian v Bell, 172 
S W2d 617, 622, 294 Ky 767 
"No general rule can be devised 
which would be a satisfactory stand¬ 
ard for the determination of the is¬ 
sue in all cases " 

Idaho—In re Heazle’s Estate, 257 
P 2d 556, 558. 74 Idaho 72 
Degree of soundness or nnsoundness 

(1) The question of soundness is 
one of degree 

Me—Appeal of Martin, 179 A. 655, 
133 Me 422 

(2) The law does not undertake 
to test the intelligence and define the 
exact quality of mind which a testa¬ 
tor must possess; soundness is a 
matter of degree 

Me—In re Loomis* Will, 174 A 38, 
133 Me 81 

(3) The law of wills recognizes 
degrees of mental unsoundnees, not 
all of which are sufficient to destroy 
testamentary capacity. 


Utah—In re Chongas’ Estate, 202 P 
2d 711, 115 Utah 95 

(4) Not every degree of mental 
unsoundness or mental weakness will 
suffice to destroy testamentaiy capac¬ 
ity 

Cal—In re Dunne's Estate, 278 P 2d 
733, 130 Cal App 2d 216 

Abilities not required 
A testator does not have to be a 
literarian, a financial genius, an 
athlete, or an expert cook in order 
to qualify as possessing capacity 
Wash—In re Wiltzius’ Estate, 253 
P2d 954, 42 Wash 2d 149—In re 
Bottger’s Estate, 129 P 2d 518, 623, 
14 Wash 2d 676 

61- Neb—In re Wahl's Estate, 39 N 
W2d 783, 151 Neb 812—In re 

Woodward’s Estate, 23 NW2d 75, 
147 Neb 270—In re Inda’s Estate 
19 NW2d 37, 146 Neb 179—In re 
Bose’s Estate, 285 NW 319, 136 
Neb 156—In re Frazier's Estate, 
267 NW 181, 131 Neb 61 
"One may lack mental capacity to 
such an extent that according to med¬ 
ical science he is not of sound mind 
and memory, and nevertheless re¬ 
tain the mental capacity to execute 
a will " 

N T —In re Graham’s Estate, 63 N T 
S 2d 572, 573 

"The requirements of mental sound¬ 
ness in the legal sense, so as to con¬ 
stitute testamentary capacity, are not 
as rigid as those in a medical sense 
A mind legally sound may be medical¬ 
ly unsound '* 

Wyo—^In re Johnston’s Estate, 181 
P2d 611, 617, 63 Wyo 332 

The word “saanty,” in this connec¬ 
tion, IS used in its legal, and not in 
its medical, sense 

Me —^In re Haley's Estate, 84 A 2d 
808, 14 Me 173—^In re Chandler’s 
Will, 66 A 215. 102 Me. 72, 
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62 Cal—In re Leonard's Estate, 207 
P2d 66, 92 Cal App 2d 420 

Not every mental departure 
Cal—In re Perkins' Estate, 235 P 
45, 195 Cal 699 

In re Teed’s Estate, 247 P 2d 54, 
112 Cal App 2d 638—In re De 
Graaf's Estate, 93 P 2d 199, 34 Cal 
App 2d 120—In re Peterkin’s Estate, 
73 P2d 897, 23 Cal App 2d 597 

Some mental impairment can occur 
and still leave the testatrix with a 
sound mind within the definition of 
testamentary capacity 
Conn—Doolittle v Upson, 88 A 2d 
334, 138 Conn 642 

Not every discomposure of the 
mind will render one incapable of 
making a will, it must be such a 
discomposure, such a derangement, as 
to deprive one of the rational facul¬ 
ties common to man 
N J—In re Delaney's Estate, 25 A 2d 
901, 131 N JEq 454 

63- Wash—Corpus Juris quoted m 
In re Larsen’s Estate, 71 P 2d 47, 
49, 191 Wash 257 
68 C J p 429 note 63 

No particnlar degree of acximeiL 
will serve as the standard for tes¬ 
tamentary capacity 
Or—In re Hill's Estate, 266 P 2d 735, 
198 Or 307—In re Murray’s Es¬ 
tate, 144 P 2d 1016, 173 Or 209— 
In re Johnson’s Estate, 91 P 2d 330. 
162 Or 97—In re Riggs’ Estate, 
250 P 763, 120 Or 38 

Test in suit for appointment of 
guardian 

The test of mental capacity applied 
in suit for appointment of guardian 
should also be applied in those to 
avoid wills 

Minn—^Parrish v Peoples, 9 N.W 2d 
225, 214 Minn 589. 
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of capacity must be determined largely from the 
facts and circumstances of each particular case 

It IS not necessary that the testator possess a high 
order of intelligence,65 or a perfect intelligence,66 


a high degree of mentality,67 the highest qualities 
of mind,66 extraordinary mental capacity,69 the 
greatest mental strength,70 or an absolutely sound 
mind in all respects,7i or a ''sound mind^^ in the 


64. Ariz—In re Westfall's Estate, 

246 P2d 951. 74 Ariz 181 

Idaho —In re Heazle’s Estate, 257 P 
2d 55e, 74 Idaho 72 

Okl—In re Thompson’s Estate, 261 
P 2d 677—Brummett v King, 251 
P2d 1062, 207 Okl 607—King v 
Gibson, 249 P 2d 84, 207 Okl 251— 
American Red Cross v Gumberts, 

247 P2d 735, 207 Okl 96—In re 
Martin’s Estate, 188 P2d 862, 199 
Okl 567—Duckwall v Lawson, 172 
P2d 415, 197 Okl 472—Slater v 
Phipps, 143 P 2d 133, 93 Okl 267 

Iowa—Gregory v Proffitt, 31 N*W2d 
899, 239 Iowa 463 

Or—In re Hill’s Estate, 256 P 2d 735, 
198 Or 307—In re Johnson’s Estate. 
91 P 2d 330, 162 Or 97—In re Riggs’ 
Estate, 250 P 753. 120 Or 38 
Wash—Goipos Juris quoted iu In re 
Larsen’s Estate, 71 P 2d 47, 49. 191 
Wash 257 
68 C J p 429 note 54 
Testamentary capacity as question 
of fact see infra § 462 
“There is no uniform rule capable 
of application apart from the facts 
of each particular case " 

Wash—^In re Larsen’s Estate, 71 P 
2d 47, 49, 191 Wash 257 
“There can be no safer rule than 
that the competency of the mind 
should be judged by the thing to be 
done on a consideration of all the 
circumstances of the case ’’ 

Me—^Appeal of Martin, 179 A 655, 
659, 133 Me 422 

Testator’s estemal acts and. appear¬ 
ances 

(1) Whether a testator had suffi¬ 
cient mental capacity is determined 
by a consideration of his external j 
acts and appearances I 

Md—Sellers v Qualls, 110 A 2d 73 | 

f2) The soundness of testator’s 
mind is not tested alone by his ap¬ 
pearance at one particular moment 
Wyo —Branson v Roelofsz, 70 P 2d 
689, 52 Wyo 101 

Failure to exhaust subject of con- 
versation does not establish lack of 
testamentary capacity 
Mich—In re Grow's Estate, 299 N 
W 836, 299 Mich 133—In re Mur¬ 
ray’s Estate, 188 NW 381, 219 
Mich 70—^LefBngwell v Betting- 
house, 115 NW 731, 151 Mich 613 

Itequmng a repetition of informa¬ 
tion does not establish incompetency 
Tex—Garcia v Galindo, CivApp, 199 
SW2d 488, reversed on other 
grounds 199 SW2d 499, 146 Tex 
507—^McCannon v McCannon, Civ 
App , 2 S W 2d 942 

BeqaeiSt to dead relative 
Fact that testatrix made a bequest, 


to a cousin who had died thirty years 
ago would not alone establish testa¬ 
mentary incapacity, although it was 
a material circumstance to be con¬ 
sidered in judging her capacity 
Fla—Miller v Flowers, 27 So 2d 667, 
158 Fla 51 

ITse of words “friends and rela¬ 
tions” held not, in particular con¬ 
text, to raise any inference of testa¬ 
mentary incapacity 
Mo —Adams v Simpson, 213 S W 2d 
908, 358 Mo 168 

65. Wash—^Corpus Juris quoted in 
In re Larsen's Estate, 71 P 2d 47, 
49, 191 Wash 257 
68 C J p 429 note 66 
Capacity of illiterates see infra 5 16 
The test IS not whether the tes¬ 
tator WSL3 of a high order of in¬ 
telligence, but whether he knew what 
he was doing with his property and 
whether he performed the act of 
his own free volition, and because 
he desired to do so 
Tex—lowers v Smith, CivApp, 2'37 
SW2d 805—Bell v Bell, CivApp, 
237 SW2d 6S8—Green v Dickson, 
CivApp, 208 SW2d 119, refused 
no reversible error—Salmas v 
Garcia, CivApp, 135 SW 688 
Subnormal or abnormal persons 

(1) Persons distinctly subnormal 
or abnormal mentally may be com¬ 
petent to make wills 

Ky—Perkins* Guardian v Bell, 172 
S W2d 617, 294 Ky 767. 

(2) The cases are legion in which 
wills of persons distinctly subnormal 
or abnormal have been sustained 
Ky—Greer’s Ex’r v Bishop, 96 SW 

2d 851, 265 Ky 352 

(3) Abnormality, whether It Is 
pronounced eccentricity or extraordi¬ 
nary intellectuality, does not show 
lack of testamentary capacity 

Ky—Clark v Johnson, 106 SW2d 
'676, 268 Ky 591 

(4) Eccentricity generally see in¬ 
fra § 22 

66 Ky—Slusher v Blanton, 177 S 
W2d 378, 2916 Ky 422—Greer’s 

Ex’r V Bishop, 96 SW2d 861, 265 
I Ky 352 

67- NY —In re Whitmarsh’s Estate, 
234 NTS 505, 133 Misc 868 
In re Jerrells* Will, 63 NTS 2d 
499, appeal dismissed 70 NTS 2d 
680 

Or—In re Walther*s Estate, 163 P 
2d 285, 177 Or 282—^In re Provolt’s 
Estate, 161 P 2d 7'36, 176 Or 128 
Freedom from undue Influence 
(1) A high degree of mentality is 
not required to make a valid will in 
the event that it is found to be free 
fiom undue influence. 
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Neb—In re Woodward’s Estate, 23 
NW2d 75, 147 Neb 270—In le 
Inda’s Estate, 19 NW2d 37, 146 
Neb 179—In re Bose's Estate, 285 
NW 319, 136 Neb 156—In re 

Frazier's Estate, 267 NW 181, 131 
Neb 61 

(2) Undue influence generally see 
infra §§ 224-261 

68. N J —^Den v Vancleve, 5 N J 
Law 589 

WVa—Ritz V Kingdom 79 S E 2d 
123—Nicholas v. Kershner, 20 W 
Va. 251 

69. Md —Sellers v Qualls, 110 A 2d 
73—Mecutchen v Gigous, 132 A 
425, 150 Md 79 

70. Me—^In re Lioomis’ Will, 174 A 
38, 133 Me $1. 

71. Ill—Powell V Weld, 101 NE 
2d 681, 410 Ill 198—Lewis v Dea- 
mude, 33 NB2d 440, 376 Ill 219 
—Langwisch v Langwisch, 198 N 
E 675, 361 lU 632 

In re Rutledge’s Will, 125 NE 
2d 683, 6 Ill App 2d 365—Wilson 
V Bell, 43 NB2d 162, 315 Ill App 
418 

Iowa—^In re Heller’s Estate, 11 N 
W2d 586, 233 Iowa 1366 
Me—Appeal of Martin, 179 A 655, 
133 Me 422 

Pa—In re Gray’s Estate, Orph, 12 
FayLJ 176 

Wash —Corpus Juris quoted in In 
re Larsen’s Estate, 71 P2d 47, 49, 
191 Wash 257 
68 C J p 429 note 56 

“Absolute soundness of mind [is 
not] the real test of testamentary 
capacity ’* 

Kan—In r© Hall’s Estate, 195 P 2d 
612, 616, 1'65 Kan 465—In re 

Crump's Estate, 166 P 2d 684, 687, 
161 Kan 154 

“Testamentary capacity does not 
necessarily imply a mind wholly un¬ 
impaired ” 

Ala—Wilson v Payton, 37 So 2d 499, 
600, 261 Ala 411—Bulger v. Ross, 
12 So 803, 804, 9$ Ala 267. 

XTusound mind and memory to some 
extent 

A person may be of unsound mind 
and memory to some extent, but 
still be capable of making a will 
lU —Challiner v Smith, 71 N E 2d 
324, 396 111 106 

Wilson V Bell, 43 NE2d 162, 
315 Ill App 418 
Full use of mental faculties 

A person not having full use of 
his mental faculties may have am¬ 
ple mental capacity to make a will 
Ky—^Nugent v Nugent’s Ex’r, X35 
S W 2d 877, 281 Ky 263, 
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broadest sense of the term 72 The expression 
‘^sound mind” does not mean a perfectly balanced 
mind.73 

Mere weakness of understanding^^ or of mental 
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power,*75 mental unsoundness,76 mental confusion,77 

failing mind,78 impaired intellect,79 lack of a keen 
mind,®® weakening judgment,®^ mental or intellec¬ 
tual feebleness, or weakness of mind,®^ or distress 


Meatal disease does not in itself 
disqualify a testator 
NJ—In re Lucas’ Will, 1 A-2d 929, 
124 N JEq 347 

Iffental distmliaiice may or may 
not reach the stage where one loses 
his capacity to make a valid will 
Ill —Logsdon V Logsdon, 104 N B 
2d 622, 412 Ill 19 

72 Tex—Reiche v Williams, Civ 
App, 183 SW2d 687, error re¬ 
fused, 185 SW2d 420, 143 Tex. 
3166 —McCannon v McCannon, Civ 
App , 2 S W 2d 942 

73 . Me—^Appeal of Martin, 179 A 
655, 133 Me 422—In r© Loomis* 
Will, 174 A 38, 133 Me 81 
^‘Distorted mind” 

The ability to make a will does 
not depend on whether the testator 
has “a distorted mind *’ 

Miss—^Wallace v Harrison, 65 So 
2d 456, 218 Miss 153 

74 Va—Ferguson v Ferguson, 192 
SB 774, 169 Va 77 
W Va —Ritz V Kingdon, T9 S E 2d 
123—Nicholas v Kershner, 20 W 
Va 251 

75. Ky—Sloan v Sloan, 197 SW 
2d 77, 303 Ky 180—^Kentucky Trust 
Co V Gore, 192 SW2d 749, 302 
Ky 1—Perkins* Guardian v Bell, 
172 SW2d 617, 294 Ky 767— 

McCrocklin’s Adm’r v Lee, 56 SW 
2d 564, 247 Ky 31 

No metre impairment of mental 
powers, as long as testator retains 
mind and comprehension sufficient to 
meet test of mental capacity to exe¬ 
cute a will, will render his will in¬ 
valid 

Iowa—In re Ransom’s Estate, 67 
NW2d 89, 244 Iowa 343—In re 
Rogers’ Estate. 47 NW2d 818, 242 
Iowa 627 

Weakening or deterloratloii of pow¬ 
ers 

(1) The mere weakening of mental 
powers or impairment of the facul¬ 
ties will not invalidate a will 
Iowa—In re Hollis* Estate, 12 N 

W2d 676, 234 Iowa 761—In re 

Heller's Estate, 11 NW2d 586, 233 
Iowa 1366—^In re Sinift’s Estate, 
10 NW2d 660, 233 Iowa 800 
S C —^Moorer v. Bull, 416 S E 2d 681, 
212 SC 146. 

(2) Mere deterioration In mental 
powers does not destroy testamen¬ 
tary capacity until the mental de¬ 
cline reaches such stage that the 
person is unable intelligently to com¬ 
prehend the estate of which he is 
possessed and the natural objects 
of his bounty, and intelligently to 


exercise judgment and discretion in 
the disposition of his property 
Iowa—In re Behrend’s Will, 290 N 
W 78, 227 Iowa 1099 
Failure to recognize person 

(1) Fact that testator failed to 
recognize some one, does not neces¬ 
sarily indicate a failure of mental 
power necessary to execute a will 
Ill —Logsdon V Logsdon, 104 N E 

2d 622, 412 Ill 19 

(2) Failure in connection with old 
age see infra § 27 

76. Ky—^Madden v Cornett, 160 S 
W 2d 607, 290 Ky 268 

77. Cal —In re Ridgway’s Estate, 
206 P2d 892, 92 Cal App 2d 325— 
In re Selb’s Estate, 190 P 2d 277, 
84 Cal App 2d 46 

78 Tenn—American Trust & Bank¬ 
ing Co V Williams, 225 S W 2d 
T9, 32 Tenn App 592—^Rogers v 
Hickam, 208 S W 2d 34, 30 Tenn 
App 604—Melody v Hamblin, 115 
SW2d 237. 21 Tenn App 687— 

Fitch V American Trust Co, 4 
Tenn App. 87 

79. Ill—In re Weedman’s Estate, 
98 NE 966, 264 Ill 504 

Ya.—Tate v Chumbley, 67 S E 2d 
151, 190 Va. 480—Gilmer v Brown, 
44 S E 2d 16. 186 Va 630 
Impairment of mental faculties 
Wills have been sustained re¬ 
peatedly in which the person exe¬ 
cuting the will had considerable im¬ 
pairment of mental faculties 
N J —In re Herrman’s Estate, 3 A 2d 
148, 124 NJEq 642 

80. Utah —^In re Buttars’ Estate, 
2161 P 2d 171 

81. Tenn—^Rogers v Hickam, 208 
SW2d 34, 30 Tenn App 604—Mel¬ 
ody V Hamblin, 116 S W 2d 237, 
21 TenruApp 687—^Fitch v Ameri¬ 
can Trust Co, 4 Tenn App 87 

82. Ala.—King v Aird, 38 So 2d 883, 
251 Ala, 613—Cox v Martin, 34 
So 2d 463, 250 Ala, 401—^Wilson v 
Payton, 37 So 499, 251 Ala 411 
—Bulger V Ross, 12 So. 803, 98 
Ala, 267. 

Ark—^Ebrite v Brookhyser, 244 S 
W2d 625, 219 Ark 676—^Walsh v 
Fairhead, 219 SW2d 941. 216 Ark 
218—Petree v Petree, 201 S.W 
2d 1009, 211 Ark 654—^Inman v 
McEachin, 184 SW2d 949, 208 

Ark 102—Brown v Emerson, 170 
SW2d lore, 205 Ark 735—Mc- 
Kindley v Humphrey, 161 SW2d 
962, 204 Ark 833—^McWilliams v 
Neill. 155 SW2d 344, 202 Ark 
1087—^Pernot v King, 110 SW2d 
639, 194 Ark. 896—^Puryear v. Pur- 
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year, 94 SW2a 69S, 192 Ark 692 
—Pledger v Birkhead, 246 SW 
6X0, 156 Ark 443 

Cal—In re Miller’s Estate, 60 P 2d 
498, 16 Cal App 2d 154 
Ind—Noyer v Ecker, App, 119 N 
E2d 902 

Kan —In re DavUs’ Estate, 259 P 2d 
211, 175 Kan 107—Smith’s Estate 
V Davis, 212 P 2d 322. 168 Kan 
210—In re Hall’s Estate, 195 P 2d 
612, 165 Kan 465 

Mich—In re Sprenger’s Estate, 60 
NW2d 436. 337 Mich 614—In re 
Paquin’s Estate, 43 N W2d 858, 328 
Mich 293—In re Nickel’s Estate, 33 
NW2d 733, 321 Mich 519—In re 
Getchell's Estate, 295 NW 360, 295 
Mich 681—In re Rowling’s Estate, 
289 NW 136, 291 Mich 218 
N J —Den v Vancleve, 5 N J Law 
589 

NY—In re Pratt’s Estate, 274 N 
TS 417, 152 Mi'sc 560, affiimed 
In re Pratt’s Will, 283 NYS 1023, 
24i6 AppDiv 576 

Pa—In re Nute, ComPl, 33 Del Co 
277 

Wash —Corpus Juris quoted iu In 
re Larsen’s Estate, 71 P 2d 47, 49, 
191 Wash- 257 

W Va—Ritz V Kingdon, 79 S E 2d 123 
—^Nicholas V Kershner, 20 W Va 
251 

68 C J p 430 note 57 

“Mental weakness is not incon¬ 
sistent with teistamentary incapaci¬ 
ty” 

Ill—^In re Weedman’s Estate, 98 N 
B 956, 967, 254 Ill 604 
Va.—Gilmer v Brown, 44 S B 2d 16, 
19, 186 Va 630 

“The mind may be sound, although 
the understanding or mental ca¬ 
pacity may be weak ” 

Tenn —Fitch v American Trust Co , 

4 Tenn App 87, 94 

Partial eclipso of the mind 
Ark—Yarbrough v Moses, 267 S 
W2d 289, 223 Ark. 489—Toombs v 
Blankenship, 221 S W 2d 417, 215 
Ark 661—Blake v Simpson, 215 
fiW2d 287, 214 Ark 263—Griffin 
V Union Trust Co, 266 SW 289, 
166 Ark 347 

Partial mental debility 
Idaho—^In re Heazle's Estate, 257 P 
2d 556, 74 Idaho 72, 

Weakness xsith partial mental fail- 
tLxe 

Intellectual weakness with partial 
failure of mind and memory is not 
solely an indication of inability to 
make a will 

Me —^In re Loomis* Will, 174 A- 38, 
133 Me 81. 
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of mind^^ docs not disqualify a person to make a 
will, unless it is so great as to render the testator 
unable to appreciate the nature or consequences of 
his act,84 or to act intelligently and voluntarily with 
respect to the transaction,85 and provided it appears 
that the testator’s mind was capable of attention 
and exertion when aroused and was not imposed 
on 86 As to the quantum of mentality, the weak 
have the same rights as the prudent and strong- 
minded to dispose of their property by will 87 How¬ 
ever, mental weakness is a circumstance to be con¬ 
sidered together with all other facts surrounding the 
execution of a will in determining the testator’s 
testamentary capacity.8S 

The mental capacity requisite for making a 
will is very89 low ,90 the right of testamentary 
disposition may be exercised by a person of very^i 
moderate mental capacity,®^ or of slight mental ca¬ 


pacity 08 

Sanity is not necessarily synonymous with capac¬ 
ity to make a testamentary disposition,94 perfect 
sanity is not a prerequisite of testamentary capac¬ 
ity ,9^ and complete sanity, in a medical sense, is 
not essential, provided that the power to think 
rationally exists when the individual’s will to act 
is exercised 96 A person may be lacking m testa¬ 
mentary capacity and yet not be insane,97 although 
it has been held that anything less than a total ab¬ 
sence of mind does not destroy that capacity 98 

In some cases, the fact that a person is compos 
mentis has been stated as an equivalent to his pos¬ 
session of a sound and disposing mind,99 but the 
fact that a person is compos mentis would alone be 
misleading as a test of his capacity to make a will ^ 

Correct reasoning A will is not to be overturned 
because the testator has not reasoned correctly,2 


83 Or —^In re Davis* Will, 142 P 2d 
143, 172 Or 354 

84. Ark—^Walsh v Fairhead, 219 S 
W2d 941, 215 Ark 218—Blake v 
Simpson, 216 S W 2d 287, 214 Ark 
263—Inman v McEachin, 184 S W 
2d 949, 208 Ark 102—^Brown v 
Emerson, 170 S W 2d 1019, 205 

Ark 735—McWilliams v Neill, 155 
SW2d 344, 202 Ark 1087—Pernot 
V King:, 110 SW2d 539, 194 Ark 
896—Puryear v Puryear, 94 SW 
2d 695, 192 Ark 692—Phillips v 
Jones, 18 SW2d 352, 179 Ark 
877 

ruahility to remember property or 
objects of hotuLty 

To invalidate will on ground of 
testator’s mental incompetency, his 
loss of mentality must be so com¬ 
plete that he can no longer remem¬ 
ber his property or objects of his 
bounty 

Cal —In re Becker’s Estate, 220 P 
2d 766, 98 Cal App 2d 574 

An nnsouud mind irrespective of 
extent is not •sufficient to render one 
incapable of executing a valid will 
Mo—Callaway v Blankenbaker, 141 
S W2d 810, 346 Mo 383 

85 Ala—King v Aird, 38 So 2d 
883, 251 Ala 613—Cox v Martin, 
34 So 2d 463, 250 Ala 401 

86 Mich—In re Paquin’s Estate, 43 
NW2d 858, 328 Mich 293—In re 
Nickel’s Estate, 32 NW2d 733, 
321 Mich 519—In re GetchelTs 
Estate, 295 NW 360, 295 Mich 
681—^In re Rowling's Estate, 289 
N W 136, 291 Mich 218 

87. Ga—Beman v Stembndge, 85 
SE2d 434, 211 Ga 274—^Anderson 
V Anderson, SO S E 2d 807, 210 Ga 
464—Griffin v Barrett, 187 SE 
828, 183 Ga- 162 


Mich—In re Getchell’s Estate, 295 
NW 360, 295 Mich 6S1 
68 CJ p 430 note 67 [a] (1) 

88. Cal—^In re Miller’s Estate, 60 
P2d 498, 16 Cal App 2d 154 

Tenn—^Melody v Hamblin, 115 SW 
2d 237, 21 Tenn App 687 

89. N J —In re Herrman’s Estate, 3 
A 2d 148, 124 NJEq 542—In re 
Lucas’ Will, 1 A 2d 929, 124 NJ 
Eq 347—In re McComb, 177 A 
849, 118 N J Eq 119—In re Halton's 
Estate, 161 A 809, 111 NJEq 143 
—In re Wilson’s Will, 153 A 107, 
107 NJEq 604, affirmed 158 A 
342, 110 NJEq 68 

00 NJ—In re Heim’s Estate, '39 
A 2d 248, 22 N J Misc 241, re¬ 

versed on other grounds 40 A 2d 
651, 136 NJEq 138 

91 N J —^In re Lucas' Will, 1 A 2d 
929, 124 NJEq 347—In re Triebe’s 
Will, 168 A 404, 114 NJEq 227 
—In re Haness’ Estate, 130 A 655, 
98 NJEq 645 

In re Loon’s Will, 28 A 2d 281, 
20 NJMisc 37'6, affirmed 28 A 2d 
288, 132 NJEq 316 

92. N J —^In re Livingston’s Will, 
73 A 2d 916, 5 NJ 65 
In re Heim's Will, 40 A 2d 651, 
136 NJEq 138 

Mentality of child of twelve 

(1) An old man with the mentality 
of a normal child of twelve may 
have the mentality required to exe¬ 
cute a will 

Ga—Leventhal v Baumgartner, 61 
SB 2d 810, 207 Ga 412 

(2) Old age generally see infra 
§ 27 

Absence of fraud or imposition 

Pa—^In re Rupert’s Estate, Orph, 
32 Del Co 338, affirmed 86 A 2d 
500. 349 Pa 58 

93, N J.—In re Wilson’s Will, 163 
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A 107, 107 NJEq 604. affirmed 
168 A 342, 110 NJEq 68 
94 ND—Stormon v Weiss, 65 N 
W2d 475 

Insanity see infra § 17 

95. Ky—Perkins* Guardian v Bell, 
172 SW2d 617, 294 Ky 767 

96. Ark—Thiel v Mobley, 265 S 
W2d 507, 223 Ark 167—Scott v 
Dodson, 214 S W 2d 357, 214 Ark 1 

Pa—In re Gray's Estate, Orph, 12 
FayLJ 175 

97- Mont—In re Cissel’s Estate, 66 
P 2d 779, 104 Mont 306 
Okl—Duckwall v Lawson, 172 P 
2d 415, 197 Okl 472 
68 C J p 430 note 68 
Commitment to asylum 

(1) A man may be without tes¬ 
tamentary capacity, although not a 
proper subject for commitment to 
state asylum for insane 

Wash—In re Landgren’s Estate, 63 
P 2d 438, 189 Wash 33 

(2) Adjudication as to insanity see 
supra § 20 

98. Ga—Beman v Stembndge, 85 
SB 2d 434, 211 Ga. 274—Griffin v 
Barrett. 187 SB 828, 183 Ga. 152 

99, Ky—In re Howard’s Will, 6 T 
BMon 199, 17 Am D 60 

68 C J p 430 note 69 

1 . NT — Townsend v. Bogart, 6 
Eedf Surr 93 

Absence of legal disabilities see 
supra §§ 6-14 

2, Ill—Owen V. Crumbaugh, 81 N 
E 1044, 228 Ill 380, 119 Am S R 
442, 10 AnnCas 606 

Jorn V Tallett, 93 NB2d 82, 
341 Ill App 240 

Mich—In re Solomon’s Estate, 63 
NW2d 597, 334 Mich 17—In re 
Barium's Estate, 216 N.W. 299, 240 
Mich 393. 
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testamentary capacity, and the validity of wills, do 
not depend on the testator's ability to reason logical¬ 
ly 3 

Lack of strict coheience in conversation does not 
render a person incapable of executing a valid will ^ 

(2) Size of Estate or Complexity of Will 

Authorities differ as to whether a person may have 
capacity to dispose of a small, but not of a large, estate, 
or to make a simple, but not a complicated, will 

It has been held that testamentary capacity does 
not vary with the size of the estate or the character 
of the disposition,^ and that if a person has testa¬ 
mentary capacity at all, he may make any will, how¬ 
ever complicated,® but there is other authority that 
one may be competent to dispose of a small estate, 
although incompetent to dispose of a large estate,*^ 
and may have capacity to make a simple will, al- 


WILLS § 15 

though unable to make a complicated or elaborate 
one 3 

(3) Capacity to Contract, Transact Business, 
Etc. 

Under most authorities, less mental capacity is re¬ 
quired for making a will than for carrying on business 
transactions generally, or for making a contract or deed, 
and one who has sufficient mental capacity to transact 
ordinary business is competent to make a will. 

The ability to transact business is not the, or a, 
true test of testamentary capacity ,3 and the ability 
to transact important business,^® or even ordinary 
business,or to carry on difficult negotiations ,12 is 
not the legal standard of testamentary capacity So, 
It IS generally held that less mental capacity is re¬ 
quired for the testator to make a will than to carry 
on business transactions generally,!^ or ordinary 


Mo —Fulton V Freeland, 118 S W 
12, 219 Mo 494, 131 Am S R 576 
N J —In re Thomson’s Will, 66 A 
2d 540. 4 N J Super 150 
Middleditch v Williams, 17 A 
826, 45 NJEq 726, 4 LRA 738, 
reversed on other grounds 21 A 
290, 47 NJEq 585 
Utah—In re Chongas’ Estate, 202 P 
2d 711. 115 Utah 95—In re Han¬ 
sen’s Will, 177 P 982, 62 Utali 
554 

Wis —In re Bickner’s Estate, 49 N 
W2d 404, 259 Wis 425 

3 Ariz—In re Smith's Estate, 91 
P 2d 254, 53 Ariz 505 

Cal—In re Lingenfelter’s Estate, 241 
P 2d 990, 38 Cal 2d 571—In re Per¬ 
kins' Estate, 235 P 46, 195 Cal 
699 

NY—In re White’s Will, 24 NE 
935. 121 NY 406 
In re Hargrove’s Willi 28 N Y S 
2d 571, 262 App Div 202, appeal 
granted 30 N Y S 2d 810, 262 App 
Div 994, affirmed 42 N E 2d 608, 
288 NY 604 

In re Jerrell's Will, 63 NYS 
2d 499, appeal dismissed 70 NYS 
2d 580 

4 Ky—Tye v Tye, 229 S W 2d 973, 
312 Ky 812—Sloan v Sloan. 197 
SW2d 77, '303 Ky 180—Kentucky 
Trust Co V Gore, 192 S W 2d 749, 
302 Ky 1 

Reasonable esetent 
Lack of strict coherence In con¬ 
versation to a reasonable extent is 
not evidence of mental derangement 
or lack of mental capacity 
Ky,—Compton v. Smith, 150 SW2d 
657, 286 Ky 179 

5. SC—Matheson v Matheson, 118 
SE 312. 126 SC 165 

6. NT.—Delafleld v. Parish, 25 NY 
9 

68 C J p 430 note 62. 

7. Minn.—^In re Holmstrora’s Es¬ 


tate, 292 NW 622, 208 Minn 19 
—Hammond v Dike, 44 N W 61, 
42 Minn 273, 18 Am S R 503 

68 C J p 430 note 63 

8. Minn —In re Holmstrom’s Es¬ 
tate, 292 NW 622, 208 Minn 19- 
Hammond v Dike, 44 NW 61, 42 
Minn 273, 18 Am S R 503 

68 C J p 430 note 64 

9. Okl—In re Wadswoith’s Estate, 
273 P 2d 997—Duckwall v Lawson, 
172 P2d 415, 197 Okl 472—In re 
Nitey’s Estate, 53 P 2d 215, 175 
Okl 389 

68 C J p 432 note 74 

Admissibility of evidence as to 
transaction of business see infra 
§ 61 

Weight and sufficiency of evidence as 
to transaction of business see in¬ 
fra § 71 

Ordinary business 

Ill—De Marco v McGill, 83 NE2d 
313, 402 Ill 46 

Intricate business transactions 

Kan —In re Hams’ Estate, 201 P 
2d 1062, 166 Kan 368—In re Hall’s 
Estate, 195 P 2d 612, 165 Kan 465 
—Kunkle v Urbansky, 109 P 2d 
71, 153 Kan 117 

Utah—In re Chongas’ Estate, 202 
P 2d 711, 115 Utah 96 

10 Cal—In re Arnold’s Estate, 107 
P2d 25, 16 Cal 2d 673—^In re Sex¬ 
ton’s Estate, 251 P 778, 199 Cal 
759—In re Holloway's Estate, 235 
P 1012, 195 Cal 711 

In re Powers’ Estate, 184 P 2d 
319, 81 Cal App 2d 480—In re Ag- 
new’s Estate, 151 P 2d 126, 65 Cal 
App 2d 553 

Admissibility of evidence as to 
transaction of business see infra 
§ 51 

11 Cal—^In re Arnold's Estate, 107 
P2d 26, 16 Cal 2d 573—In re Sex¬ 
ton’s Estate, 251 P 778, 199 Cal 
769—^In re Holloway’s Estate, 235 
P 1012, 195 Cal 711 
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In re Powers’ Estate, 184 P 2d 
319, 81 Cal App 2d 480—In re Ag- 
new’s Estate, 151 P -2d 126, 65 Cal 
App 2d 653 

Higher standao^d than law requires 

Ill—De Mai CO v McGill, 83 N B 2d 
313, 402 Ill 46 

12. Iowa —In re Hayer’s Estate, 
299 NW 431, 230 Iowa 880—Bishop 

V Scharf, 241 NW 3, 214 Iowa 
644 

13. Conn—^Doolittle v Upson, 88 A 
2d 334, 138 Conn 642 

Idaho —In re Heazle’s Estate, 257 
P 2d 556, 74 Idaho 72 

Iowa—In re Ruedy’s Estate, <66 N 
W2d 387, 245 Iowa 1307—In re 
Van Dyke's Estate, 65 N'W2d 63, 
245 Iowa 942—In re Hollns' Estate, 
12 NW2d 576, 234 Iowa 761—In 
re Sinift’s Estate, 10 N W 2d 660, 
233 Iowa 800—In re Hayer’s Es¬ 
tate, 299 NW 431, 230 Iowa 880 
—Walters v Heaton, 271 NW 310, 
223 Iowa 405 

Kan—In re Harris’ Estate, 201 P 2d 
1062, 166 Kan 368 

Ky—Teegarden v Webster, 199 S 
W2d 728, 304 Ky 18—Perkins' 

Guardian v Bell, 172 S W 2d 617, 
294 Ky 767 

Pa—In re Conway’s Estate, 79 A. 
2d 208, 366 Pa 641 
In re Rife’s Will, Orph, 59 York 
Leg Rec 169 

Tenn —Ooipos Juris quoted In Farm¬ 
ers Union Bank of Henning v 
Johnson, 181 SW2d 369, 374, 27 
Tenn App 342 

68 C J p 430 note 65 

Business transactions of xnoie exact¬ 
ing nature 

Minn—In re Holmstrom’s Estate, 292 
NW 622, 208 Minn 19—Hammond 

V Dike, 44 NW 61, 42 Minn 273, 
18 Am SR 503 

Difflcnlt negotiations 

Utah—In re Chongas’ Estate, 202 P 

1 2d 711. 116 Utah 95 
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business, or ordinary business affairs,^^ manage his 
estate,^ 5 or make, execute, or enter into, a con¬ 
tract,deed,^*^ or any other legal instrument,^8 or 

other bilateral engagement,or a gift 20 

On the other hand, it has been held that no 


greater capacity is required to make a will than a 
gift,21 and that the testator must have the ability 
to execute a valid deed or contract ,22 so, it has 
been held that contractual capacity and testamentary 
capacity are the same,23 and that the rules govern¬ 
ing capacity to execute and deliver a deed are, in 


Sule xeco^uisea 1by statute 
Me.*—Appeal of Eastman, 194 A 586, 
135 Me. 233 

Ability to traoasacir some business 
IS not essential to testamentary ca¬ 
pacity 

Iowa—In re Grange’s Estate, 2 NW 
2d 635, 231 Iowa 964 

14. Ill —In re Weedman's Estate, 98 
NB 956, 254 Ill 604 

Pa—In re Higbee's Estate, 76 A 2d 
599, 365 Pa 381—Gressel v Bail¬ 
ey, 70 A 2d 298, 363 Pa 614—In re 
Sturgeon^s Estate, 53 A 2d 139, 367 
Pa 75—In re Olshefsky's Estate, 11 
A 2d 487, 337 Pa. 420 

In re Tobias* Estate, 67 PaDist 
A Co 91—In re Prescott's Estate, 
20 PaDist & Co 232, 15 Erie Co 
252 

In re Trump's Estate, Orph, 47 
DauphCo 433—In re Rupert's Es¬ 
tate, Orph, 32 Del Co 338, affirmed 
36 A 2d 600, 349 Pa 68—In re Nel¬ 
son's Estate, Orph, 66 York Leg 
Rec 161—In re Hochberger's Es¬ 
tate, Orph, 63 York Leg Rec 25— 
In re Miller’s Estate, Orph, 36 
WestLJ 11—In re Davis’ Estate, 
Orph, 28 WestLJ 171 
Utah —In re Buttars' Estate, 261 P 2d 
171—^In re Chongas' Estate, 202 P 
2d 711, 116 Utah 95—In re Han¬ 
son's Estate, 52 P 2d 1103, 87 Utah 
580 

Va—Gilmer v. Brown, 44 S E 2d 16, 
186 Va 630 

WVa—Ritz V Kingdon, 79 S B 2d 
123—^Nicholas v Kershner, 20 W. 
Va. 251. 

Holding to other effect 
Mo—Lee v Ullery, 140 S W 2d 5, 346 
Mo 236 

15. Ill —McGlaughlm v Pickerel, 46 
NB 2d 368, 381 Ill 574 

Tenn —Corpus Jmis quoted in Farm¬ 
ers Union Bank of Henning v 
Johnson, 181 SW2d 369, 374, 27 
TennApp 342—Bridges v Agee, 
15 TennApp 351—Pitch v Ameri¬ 
can Trust Co, 4 Tenn App 87. 
Va—Gilmer v. Brown, 44 S E 2d 16, 
186 Va 630 
68 C J p 431 note 66 
Weight and sufficiency of evidence 
as to management of property see 
infra § 71. 

le. Conn—^Doolittle v Upson, 88 A 
2d 334, 138 Conn 642 
Ill —Schnoor v Terlep, 77 N E 2d 140, 
399 Ill 101 

Iowa—In re Ruedy's Estate, 66 NW 
2d 387, 246 Iowa 1307—In re Van 
Dyke's Estate, 66 NW2d 63, 245 


Iowa 942—In re Hollis* Estate, 12 
NW2d 576, 234 Iowa 761—In re 
Simft’s Estate, 10 NW2d 550, 233 
Iowa 800—In re Hayer’s Estate, 
299 NW 431, 230 Iowa 880 

Ky—Teegarden v Webster, 199 S 
W2d 728, 304 Ky 18—Bickel v 
Louisville Trust Co, 197 S W 2d 
444, 303 Ky 356—^Perkins* Guard¬ 
ian V Bell, 172 S W2d 617, 294 Ky 
767—Moore v Moore, 162 S W 2d 
547, 290 Ky 716 

Minn—In re Holmstrom’s Estate, 292 
N W 622, 208 Mmn 19 

NY—In re Coddington's Will, 118 N 
YS2d 625, 281 App Div 143, af¬ 
firmed 120 NE2d 777, 307 NY 
181 

In re Ernst’s Will, 86 NYS2d 
662, 194 Misc 237 
In re Jerrells’ Will, 63 N Y S 2d 
499, appeal dismissed 70 NYS2d 
680 

Or—In re Walther's Estate, 163 P 2d 
285. 177 Or 282 

Pa—In re Hausman's Estate, Orph, 
26 Brie Co 26 

Tenn—Corpus Juris quoted In Farm¬ 
ers Union Bank of Henning v 
Johnson, 181 SW2d 869, 374, 27 
Tenn App 342—^Melody v Hamblin, 
116 SW2d 237, 21 TennApp 687 
—^Bridges v Agee, 16 Tenn App 
351—^Fitch v American Trust Co, 
4 Tenn App 87 

Tex —In re Good’s Estate, Civ App , 
274 SW2d 900, error refused no 
reversible error—Garcia v Galindo, 
Civ App, 199 SW2d 488, reversed 
on other grounds 199 SW2d 499, 
145 Tex 607—^Rudersdorf v Bow¬ 
ers, Civ App, 112 S W 2d 784, er¬ 
ror dismissed 

Va—Gilmer v Brown, 44 S E 2d 16, 
186 Va 630 

W Va —Prichard v Prichard, 6 6 S E 
2d 66, 136 WVa 767. 

68 CJ p 431 note 67. 

Rule under statute 

Ga—Beman v Stembndge, 86 S E 2d 
434, 211 Ga 274—^Anderson v An¬ 
derson, 80 S B 2d 807, 210 Ga 464 
—Smith V Davis, 46 S E 2d 609. 
203 Ga 175—Griffin v Barrett, 187 
SB 828, 183 Ga 152 

DisposltlocDL of property by ooutxaot 

Ill—McGlaughlm v Pickerel, 46 N 
B2d 368, 381 Ill 574—In re Weed- 
man’s Estate, 98 N E 956, 254 Ill 
504 

Va —Gilmer v Brown, 44 S E 2d 16, 
186 Va 630 

Complex contracts 

KAn—In re Hams' Estate, 201 P2d 
1062, 166 Kan 368—In re Hall's 
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Estate, 195 P2d 612, 616, 165 Kan 
465—Kunkle v Urbansky, 109 P 2d 
71, 153 Kan 117 

Utah—In re Chongas' Estate, 202 P 
2d 711, 116 Utah 95 
TvL\l mental contractual capacity 
IS not ordinarily required in order 
to make a valid will; the criteria are 
different 

S C —McCollum V. Banks, 60 S E 2d 
199, 213 S C 476 

Te^ m ordinary contract cases not 
followed 

In determining the mental capacity 
of testatrix, the test in ordinary con¬ 
tract cases IS not followed for the 
reason that on an application to pro¬ 
bate a will the maker is dead 
Tex—^Venner v Layton, Civ App, 
244 S W 2d 852, error refused no re¬ 
versible error 

17. Mo—Curtis V Alexander. 257 
SW 432—^Hedrick v Hedrick, 168 
SW2d 69. 350 Mo 716 

Or—In re Walther’s Estate, 163 P 
2d 285, 177 Or 282 
SC—^McCollum V Banks, 50 S B 2d 
199, 213 SC 476 

Tenn —Corpus Juris quoted in Farm¬ 
ers Union Bank of Henning v 
Johnson, 181 S W 2d 369, 374, 27 
TennApp 342 

-VT-Va-Ritz V Kingdon. 79 S E 2d 
123—Prichard v Prichard, 65 S 
B2d 65, 135 WVa 767 
68 CJ p 431 note 68 

18. Neb—In re Wahl's Estate, 39 
NW2d 783, 151 Neb 812—In re 
Scoville’s Estate, 31 NW2d 284, 
149 Neb 416—In re Frazier’s Es¬ 
tate. 267 NW. 181, 131 Neb 61 

19 —In re Walther's Estate, 

163 P2d 285, 177 Or. 282 

20. Pa—In re Lawrence’s Estate, 
132 A 786, 286 Pa 58 

In re Nute, Com PL, 33 Del Co 
277 

Competency of donor of gift gener¬ 
ally see Gifts 76 

21. Md—Scheller v. Schindel, 138 
A- 415, 153 Md 647—Mecutchen v 
Gigous, 132 A. 425, 150 Md 79 

22. Mont—Murphy v. Nett, 130 P 
461, 47 Mont 38 

68 CJ p 431 note 71. 

Requirement under statute 
Md—Doyle v Rody, 25 A.2d 457. 
180 Md 471 

23. Colo —Hanks v. McNeil Coal 
Corp, 168 P2d 256, 114 Colo. 578. 
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general, the same as those governing testamentary 
capacity 

In accordance with the general rule, unless in¬ 
sanity of some nature affects the testamentary dis¬ 
position, as discussed infra § 17, a person who has 
sufficient mental capacity to transact ordinary busi¬ 
ness, or ordinary business affairs, is regarded as 
competent to make a will ,25 but capacity to transact 
business is held not to constitute testamentary ca¬ 
pacity 26 

(4) Statutory Requirements 

statutory requirements as to testamentary capacity 
must be complied with. In the absence of statutory 
definitions, the terms used in such provisions are con¬ 
strued in accordance with judicial decisions generally. 

While a particular statute may impose only an 
age requirement for making a will,27 the usual stat¬ 
utory requirements are a ''sound,"sane,*^ or "dis¬ 
posing” mind ,28 these are synonymous terms as so 
used 29 

In the absence, from such a statute, of a definition 


WILLS § 15 

of “sound mind,” a definition of that term is to be 
sought m the decisions of the courts “Sound 
mind,” within such a statute, requires only testa¬ 
mentary capacity,21 and “being of sound mind” 
means “having testamentary capacity ”22 “Sound 
mind” comprehends ability to recollect property and 
beneficiaries and conceive the practical effect of the 
will ,23 a mind naturally possessing power, not un¬ 
duly impaired by old age, or enfeebled by illness, 
or tainted by morbid influence, is, in legal contempla¬ 
tion, a “sound mind ”34 

“Unsound mind,” m this connection, has been held 
to be equivalent to “insanity”36 and “non compos 
mentis,”36 and means such a degree of mental un- 
soundness that the testator does not come up to the 
standard of competency generally recognized by 

law. 3 7 

A statutory provision that the amount of intellect 
necessary to constitute testamentary capacity to 
enable the party to have a decided and rational 
desire as to the disposition of his property has been 


24. Cal—Hug-hes v Grandy, 177 P 
2d 939. 78 CalApp2d 655 

25 Cal—In re Pinkler’s Estate, 46 
P 2d 149. 3 Cal 2d 584 
In re Johansen’s Estate. 144 P 
2d 72. 62 CalApp2d 41 
Idaho—In re Heazle’s Estate, 257 
P 2d 556, 74 Idaho 72 
Ill—Sterling v Dubin, 126 N E 2d 
718, 6 Ill 2d 64—Shevlin v Jack- 
son, 124 NE2d 895, 5 Ill 2d 43— 
Logsdon V Logsdon, 104 NE2d 
622, 412 Ill 19—Quathamer v 

Schoon, 19 NE2d 750, 370 Ill 

606 

Me —In re Haley’s Estate, 84 A 2d 
808, 14 Me 173—In re Chandler's 
■Will, 66 A 215, 102 Me 72 
Pa—In re Hochberger's Estate, 
Orph , 63 York Leg Rec 25 

Tenn—Cude v Culberson, 209 S W 
2d 606, 30 TennApp 628—Corpus 
Juris quoted in Farmers Union 
Bank of Henning v Johnson, 181 
S‘W2d 369, 374, 27 TennApp. 342 
68 C J p 432 note 73 

An important factor in determin¬ 
ing competency of testator is proof 
of his business ability 
Or—In re Shanks’ Estate, 126 P 2d 
504, 168 Or 660 

Transaction of business Is evi¬ 
dence of testamentary capacity 
Pa—In re Sturgeon’s Estate, S3 A 2d 
139, 357 Pa 75. 

Ability of testatrix to manage her 
property was an important factor 
to be considered in determining her 
mental capacity to execute will 
Or—In re Bond’s Estate, 148 P.2d 
244, 172 Or 609. 

94 C J S —45 


26. Ohio—^Wadsworth v Purdy, 31 i 
Ohio Cir Ct 110 

68 CJ p 432 note 75 

27. ND—Stormon v. Weiss, 66 N 
W2d 476. 

28 Cal—In re Alegria’s Estate. 197 
P2d 571. 87 CalApp2d 645—In 
re Markham’s Estate, 115 P 2d 866, 
46 Cal App2d 307 

Tex —^McNaley v Sealy, Civ App , 
122 SW2d 330, error dismissed 

68 C J p 432 note 77 

29. Mass —^Lockhart v Ferguson, 
137 NE 355, 243 Mass 226 

68 C J p 432 note 78 

“Sound” and “sane” synonymous 

Or—^In re Murray’s Estate, 144 P 
2d 1016, 173 Or 209—In re John¬ 
son’s Estate, 91 P 2d 330, 162 Or 
97 

30. Tex—Chambers v Winn, Civ 
App, 133 SW2d 279, reversed on 
other grounds 154 SW2d 464, 137 
Tex 444—^McNaley v Sealy, Civ 
App, 122 SW2d 330, error dis¬ 
missed 

31 Mont—^In re Cissel's Estate. 66 
P2d 779, 104 Mont 306 

32 Tex—Garcia v Galindo, Civ 
App, 189 SW2d 12, error refused 

33. Me—^In re Loomis’ Will, 174 
A 38, 133 Me 81. 

34. Me—In re Loomis* Will, supra 

Old age generally see infra § 27. 

Illness generally see infra § 29 

35. Ill—^Miller v Ahrbecker, 161 N 
E 626, 320 Ill 677 

Insanity generally see infra § 17 

36. HT—Stanton v Wether wax, 16 

I Barb 259 


Compos mentis as test of capacity 
see supra subdivision d (1) of this 
section 

37 Ind—Wiley v Gordan, 104 NE 
500, 181 Ind 252 

Other statements 

(1) As used in the statute, the 
term “unsound mind” relates to the 
ability of the person to transact 
business, it is such debility or im¬ 
pairment of mentality as deprives 
the person affected of competency to 
manage his estate 

Me—^Appeal of Eastman, 194 A. 686, 
135 Me 233 

(2) With respect to capacity to 
make a will, a person of “unsound 
mind” is an adult who, from in¬ 
firmity of mind, including insanity, 
idiocy, and imbecility, is incapable 
of managing himself or his affairs 
Cal —^In re Little's Estate, 72 P 2d 

213, 23 Cal App 2d 40 
Clements v McGinn, 33 P 920, 

4 Cal Unrep Cas 163 

(3) The terms “unsound mind” or 
“of unsound mind”, as they per¬ 
tain to testamentary capacity, in¬ 
clude every phase of unsound mind 
rendering one incapable of caring 
for himself or his property, and 
every species of unsoundness of 
mind, they are of such variable sig¬ 
nificance that their value in any given 
case depends entirely on the rela¬ 
tion they bear to a particular per¬ 
son in connection with particular 
act under inquiry. 

Or—In re Murray's Estate, 144 P 2d 
1016, 173 Or 209—In re Johnson’s 
Estate. 91 P 2d 330, 162 Or 97. 
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§§ 15-17 WILLS 


frequently applied 38 Within such provision, “decid¬ 
ed*' simply means a mental capacity to frame a de¬ 
sire that IS certain, or with distinct limits, 33 and 
does not connote stubbornness,^3 or even mental 
strength ,41 and “rational” means that the desire 
must be consistent with reason,42 and not that it 
must spring from a strong intellect 43 The mind of 
the testator could have been “bad,”44 or such that 
he could not “transact business to his advantage,”45 
and still he could have possessed sufficient intelli¬ 
gence to enable him to have the requisite statutory 
decided and rational desire. 

§ 16. Illiteracy 

Illiteracy does not, In itself, deprive one of testa¬ 
mentary capacity. 


If the testamentary requisites exist, as discussed 
supra § 15, the will may be valid, although executed 
by one who is illiterate, when it is shown that he 
knows and understands the contents of the will,46 
illiteracy47 or lack of education48 has little, if any, 
bearing on the mental capacity to make a will. 

§17. Insanity 

In general, a will which Is executed under the in¬ 
fluence of, and whose provisions are affected by, in¬ 
sanity, in the legal, although not necessarily in the med¬ 
ical, sense, is invalid 

In general, a will or codicil executed under the 
influence of insanity is mvalid,49 and this is true 
whether the testator is totally^o or partially^i in- 


38 . Ga —Northwestern University 
V Crisp, 88 SE2d 26. 211 Ga 636 
—Beman v Stembridffe, 86 S E 2d 
434, 211 Ga. 274—^Anderson v An¬ 
derson, 80 SE2d 807, 210 Ga 

464 —Orr v Orr, 67 S E 2d 209, 208 
Ga 431—Leventhal v Baumgart¬ 
ner, 61 SE2d 810, 207 Ga 412— 
Whitfield V Pitts, 53 S E 2d 649. 
205 Ga 259—Espy v Preston, 34 
S E 2d 705, 199 Ga 608—Manley v 
Combs, 30 S E 2d 485, 197 Ga 768 
—Fowler v Fowler. 28 S E 2d 458, 
197 Ga 63—Morgan v Bell, 5 S 
E 2d 897, 189 Ga 432—^Ellis v 
Britt, 182 SE 596, 181 Ga 442— 
Slaughter v Heath, 67 S E 69, 
127 Ga 747, 27 LRA.NS, 1 
Requirement generally see supra sub¬ 
division c of this section 
‘'A person cannot make a valid 
will unless he has mental capacity 
sufficient to form a rational and de¬ 
cided desire that one person should 
have his property rather than an¬ 
other " , 

Ga—Smith v Davis, 46 SE2d 609, 
615, 203 Ga 176 

The test of mental capacity is 
whether testator had such mental 
capacity, when will was actually 
executed, to have a decided and ra¬ 
tional desire as to disposition of his 
property 

Ga—Bailey v Bailey, 60 S E 2d 617, 
204 Ga 556 

39 Ga—Spivey v Spivey, 44 S E 
2d 224, 202 Ga 644—Hill v Deal, 
193 SB 858, 185 Ga 42 

40 . Ga—Hill V. Deal. 193 SE 868. 
185 Ga 42 

41. Ga—^Hill V Deal, supra 

42. Ga—Spivey v Spivey, 44 SE 
2d 224, 202 Ga 644—Hill v Deal, 
193 SE 858, 185 Ga 42 

43- Ga —Hill V Deal, supra 

44- Ga—Spivey v Spivey, 44 SE 
2d 224, 202 Ga 644 

45- Ga—Spivey v Spivey, supra 
Capacity to transact business gen¬ 


erally see supra subdivision d(3) 
of this section 

46 Wis—Cutler v Cutler, 79 NW 
--240, 103 Wis 258 

68 C J p 432 note 82 
IttahUity to read or write English 
Ill—Pepe V Caputo, 97 NE2d 260, 
408 Ill 321 

47 Mich—In re Sprenger’s Estate, 
60 NW2d 436. 337 Mich 514 

68 CJ p 432 note 82 [b] 

Testatrix’ mability to read, write, 
or ffgme, or to tell denominations of 
paper currency, was held to have 
little, if any, bearing on testamen¬ 
tary capacity 

Mich—^In re Cummins* Estate, 269 
NW S94, 271 Mich 215 

48 Mich—In re Sprenger’s Estate, 
60 NW2d 436, 337 Mich 614 

49- Pa —Corpus Juris cited m In 
re Duncan's Will, 23 A 2d 357, 359, 
147 Pa Super 133 
68 C J p 432 note 84 
Chronic alcoholic insanity see infra 
§ 25 

Disabilities and privileges of in¬ 
sane persons generally see Insane 
Persons §§ 98—132 

Instructions on insanity see infra 
§ 472 

Senile dementia see infra § 27 
“Unsound mind** and “insanity** syn¬ 
onymous 

As a general rule, the terms “a 
pergon of unsound mind” and “an 
insane person” are synonymous 
Ill—Miller V Ahrbecker, 151 NB 
526, 320 Ill 577 

Tex —Reiche v Williams, Civ App , 
183 SW2d 687, error refused 185 
SW2d 420, 143 Tex 365 
Jnsanity exists as a matter of law 
only from the time it is shown to 
exist 

Cal*—In re Pinkler's Estate, 46 P 
2d 149, 3 Cal 2d 584—In re Per¬ 
kins’ Estate, 235 P 45, 195 Cal 
699 

In re Shields* Estate, 121 P 2d 
795, 49 Cal App 2d 293 
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50. Ind—Bggers v Eggers, 57 Ind 
461 

68 C J p 432 note 85 
51- Mo—^Bounds v Johnson, 192 S 
W 972 

Pa—In re Nelson’s Estate, Orph , 66 
York Leg Rec 161 
68 C J p 432 note 86 
*Tn order to invalidate a will it 
IS not necessaiy that the intellect 
should be in total eclipse and obliv¬ 
ion, or that the testator should be 
generally insane There is a partial 
insanity, and a total insanity Such 
partial insanity may exist as re¬ 
spects particular persons, things, or 
subjects, while as to others the per¬ 
son may not be destitute of the use 
of reason ’* 

N Y —In re Rice’s Estate, 19 N Y 
S2d 602, 606, 173 Misc 1038—In 
re Gannon’s Will, 21 NYS 960, 
962, 2 Misc 329 

Nature of partial insanity or mono-* 
mania 

(1) Paitial insanity or mono¬ 
mania exists wherever a person 
conceives something to exist which 
has no extrinsic evidence whatever, 
and is incapable of being perma¬ 
nently reasoned out of that concep¬ 
tion 

Ga—Bowman v Bowman, 65 S E 2d 
298, 205 Ga 796 

(2) The same statement has been 
made with respect to monomania 
alone 

Ga—Brumbelow v Hopkins, 29 SE 
2d 42, 197 Ga 247 

(3) “Monomania” is insanity only 
on a particular subject and with a 
single delusion of mind, but it may 
so limit testamentary capacity as to 
prevent testator from bringing into 
mental review matters essential to 
validity of a will 

Ga—Yarbrough v Yarbrough, 43 S 
B 2d 329, 202 Ga 391 

(4) A showing of hallucinations 
or insane delusions Is essential to 
proving a monomania depriving one 
of testalhentary capacity. 
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sane To set aside a will for insanity or mental 
derangement, the abnormalities of mind must have 
a direct bearing on the testamentary act,52 and the 
evidence must establish the fact that the property 
was devised in a manner which, except for the 
claimed infirmities, would not have occurred 53 So, 
partial insanity will invalidate a testamentary dis¬ 
position only when shown to affect its provisions 54 

However, not every form55 or degrees^ of in- 


WILLS § 17 

sanity will destroy an otherwise valid testamentary 
act. It is not true that no person who is insane 
may make a valid will, 57 since a testator may be in¬ 
sane in the medical sense and yet have testamentary 
capacity ,58 there must be either such a complete 
derangement as denotes utter incapacity or a specific 
insane delusion or hallucination which affects the 
making of the will 59 In other words, the rule is 
not that no person who is insane may make a valid 


Ga—Whitfield v Pitts, 53 S E 2d 
549, 205 Ga 259 

(5) In describing a testatrix* tes¬ 
tamentary capacity, terms “partial 
insanity” and “monomania,” as im¬ 
plying compartment theory of mind 
that a person may be insane on one 
subject and sane on another, are 
objectionable, and “monomania” now- 
means a type of insanity which is 
manifest only on certain subjects, 
though it affects the whole mind 
Or —In re Murray’s Estate, 144 P 2d 

1016, 1022, 173 Or 209 

(6) Monomania is not mere dis¬ 
like of certain person, or unieason- 
able conduct of a sane person 

Ga—Brumbelow v Hopkins, supra 

(7) “Monomania” defined general¬ 
ly see Insane Persons § 2 c 

(S) Insane delusions generally see 
infra § 18 

Monomania and undue influence 

(1) Monomania alone, or acting 
conjointly with undue influence, or 
as ancillary or contributing thereto, 
may paralyze testamentary capacity 
Ga—Bowman v Bowman, 55 S E 2d 

298, 205 Ga 79G 

(2) Undue influence generally see 
infra §§ 224-261 

52 Cal —In re Leonard's Estate, 
207 P2d 66, 92 Cal App 2d 420 
Effect of insane delusion on will or 
testamentary disposition see in¬ 
fra § 18 b 

53, Cal —In re Leonard’s Estate, 
supra 

54. Iowa —Corpus Juris cited In 
Walters v Heaton, 271 NW. 310, 
313, 223 Iowa 405 

68 C J p 433 note 87 

Partial insanity or monomania 

(1) One who is partially insane 
or a monomaniac may make a valid 
will, if such insanity does not en¬ 
ter into disposition of his estate 
Mo—Ahmann v Elmore, 211 SW 

2d 480 

(2) A monomaniac may make a 
will if It IS m no way the result 
of, or connected with, his mono¬ 
mania 

Ga—Brumbelow v. Hopkins, 29 S 
E2d 42, 197 Ga 247, 

(3) For a will to be invalidated 
on the ground of partial insanity or 


[ monomania, it must be the direct 
offspring thereof 

Pa—In re Leedom's Estate, 32 A 
2d 3, 347 Pa 180—Thomas v Car¬ 
ter, 33 A SI, 170 Pa 272 

In re Dovci's Estate, 101 A 2d 
449, 174 Pa Super 266 

In re Nelson's Estate, Orph, 66 
York Leg Rec 161 

(4) Where testatrix was suffer¬ 
ing from senile decay which had de¬ 
veloped into a monomania on re¬ 
ligion, and will left entire estate to 
three religious bodies, will was in¬ 
valid for want of testamentary ca¬ 
pacity 

Or—In re Murray's Estate, 144 P 2d 
1016, 173 Or 209 

(5) Old age generally see infra 
§ 27 

55 Cal—In re Leonard’s Estate, 
207 P2d 66, 92 Cal App 2d 420 

La—^Artigue v Artigue, 26 So 2d 
699, 210 La 208 

56 Cal—In re Sexton's Estate, 251 
P 778, 199 Cal 759 

57 Cal—In re Arnold's Estate, 107 
P 2d 25, 16 Cal 2d 673—In re Fink- 
ler's Estate, 46 P 2d 149, 3 Cal 2d 
584—In re Perkins’ Estate, 235 P 
45, 195 Cal 699 

In re Rich’s Estate, 179 P 2d 
373, 79 Cal App 2d 22—In re Pes- 
sagno’s Estate, 136 P 2d 644, 68 
Cal App 2d 390—In re Peterkm’s 
Estate, 73 P 2d 897, 23 Cal App 2d 
597 

68 C J p 433 note 88 
Lucid intervals see infra S'” 19 
“Not all insanity is sufiS- 

cient to set aside a duly executed 
will ” 

Ind—^Noyer v Ecker, App, 119 NE 
2d 902, 903 

“Mere proof of mental derangTfe- 
ment is not sufficient to 

invalidate a will ” 

Cal—In re Arnold's Estate, lof P 2d 
25, 32, 16 Cal 2d 673 > 

In re Agnew’s Estate, 151 P 2d 
126, 130, 65 Cal App 2d 553 
If insanity is proved, the effect of 
such proof on the validity of the 
will must be determined by the gen¬ 
eral rule regarding the reoLuisztes of 
testamentary capacity 
Cal—In re Downey's Estate, 124 P 
2d 637, 51 Cal App 2d 276 

58, Ark—^McWilliams v Neill, 166 
S W2d 344, 2rD2 Ark 1087 
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Cal—In re Arnold's Estate, 107 P 2d 
25, 16 Cal 2d 573 

In re Agnew’s Estate, 151 P 2d 
126 65 Cal App 2d 553—In re Reiss’ 
Estate. 123 P 2d 68, 60 Cal App 
2d 398 

68 C J p 433 note 89 
Medical soundness of mind as not 
governing- see supra § 15d 
leo'al and medical tests of insanity 
The legal tests of insanity are 
simpler than the medical ones, for 
the reason that, while mental malady 
may be pronounced enough to need 
curative treatment, it may not be 
pronounced enough to denote legal 
incapacity to make a will 
N’T—In re Hill’s Will, 73 NTS 2d 
258, appeal dismissed 78 N T S 2d 
365 

Medical or moral sanity or insanity 

(1) The •right to dispose of one’s 
estate by will is not confined to 
those whose conduct and beliefs are, 
from a medical viewpoint, sane 
Cal—^In re Johansen’s Estate, 144 

P 2d 72, 62 Cal App 2d 41 

(2) Moral or “medical” insanity, 
a perversion of the sentiments and 
affections, manifested in jealousy, 
anger, hate, or resentment, however 
violent and unnatural, will not de¬ 
feat will, unless it was the emana¬ 
tion of a delusion 

Ark—McWilliams v Neill, 155 SW 
2d 344, 202 Aik 1087—Pernot v 
King, 110 SW2d 539, 194 Ark 896 
—Taylor v McClmtock, 112 SW 
405, 87 Ark 243 

59 Anz—In re Wagner’s Estate, 
262 P2d 789, 75 Anz 135—In re 
Smith’s Estate, 91 P 2d 254, 53 

Anz 505 

Cal —In re Lingenf elter's Estate, 
241 P2d 990, 38 Cal 2d 571—In 
re Arnold’s Estate, 107 P2d 25, 16 
Cal 2d 573—In re Wright’s Estate, 
60 P 2d 434, 7 Cal 2d 348 
In re White's Estate, 276 P 2d 11, 
128 Cal App 2d 659—In re Teed's 
Estate, 247 P 2d 64, 112 Cal App 2d 
638—^In re Haywood's Estate, 240 
P2d 1028, 109 Cal App 2d 388— 
In re Leonard's Estate, 207 P 2d 
66, 92 Cal App 2d 420—In re Ale- 
gria's Estate, 197 P 2d 571, 87 Cal 
App 2d 645—In re Rich’s Estate, 
179 P2d 373, 79 Cal App 2d 22— 
In re Agnew’s Estate, 151 P 2d 
126, 65 Gal App 2d 653—In re Du¬ 
mont’s Estate, 140 P 2d 866, 60 
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will, but rather is that the will of no person who, by 
reason of insanity, is incapable of making valid 
testamentary disposition of his estate shall be up- 

held.60 

On the other hand, insanity may render the testa¬ 
tor incompetent although he may have an apparent 
use of his faculties in many respects,®^ and although 
he may be capable of transacting ordinary busi- 

ness,^2 

The test of capacity is the same whether the testa¬ 
tor's insanity is attributable to dementia or to an 
insane delusion 

A will IS valid if mental capacity exists at the 
time of the execution thereof notwithstanding com¬ 
plete dementia of the testator before and after ex¬ 
ecution,^^ a person of pathologically unsound mind 
may possess testamentary capacity at any given time 
and lack it at all other times 

A belief is not evidence of insanity because it is 
illogical or preposterous.^® 

Likesj dislikes, and mistrusts. Capricious and ar¬ 


bitrary likes, dislikes, and mistrusts are not evi¬ 
dence of unsoundness of mind,so, the fact that 
a person dislikes his relatives, with or without rea¬ 
son, is not necessarily proof of such unsoundness.®8 

§ 18. - Insane Delusions 

a In general 

b Effect on will or testamentary disposi¬ 
tion 

a. In General 

A delusion, to affect testamentary capacity, must be 
an insane one, that is, an idea or belief with no basis 
in fact OP reason and adhered to by the testator against 
reason and evidence. 

A testator may meet the tests of general testa¬ 
mentary capacity and nevertheless be laboring under 
one or more insane delusions which may have the 
effect of making his will a nullity for this result 
to follow, the testator must be actually possessed 
of a delusion*^® A delusion, to deprive the testator 
of capacity, must be an insane delusion not every 


Cal App 2d 276—^In re Pessaffno’s 
Estate, 136 P 2d 644, 58 Cal App 
2d 390—In re Rexss* Estate, 123 
P2d 68, 60 Cal APP 2d 398—In re 
Peterkm's Estate, 73 P2d 897, 23 
Cal App 2d 697—In re Grant’s Es¬ 
tate, 47 P 2d 508, 8 Cal App 2d 232 
68 C J p 433 note SO 

"Derangement, to invalidate a 
will, must usually be of such broad 
character as to establish inefiicacy 
generally, or some narrower form of 
insanity under which testator is hal¬ 
lucinated or deluded, and such ab¬ 
normality must have been of proxi¬ 
mate ascendancy ’’ 

Me —In re Loomis' Will, 174 A. 38, 
41, 133 Me 81 

Fised mental nnsonndness must be 
shown 

Cal —In re Smethurst’s Estate, 59 
P2d 830, 15 Cal App 2d 322 

60. Cal —^In re Arnold’s Estate, 107 
P 2d 25, 16 Cal 2d 573—In re Fink- 
ler's Estate, 46 P 2d 149, 3 Cal 2d 
584—In re Perkins' Estate, 235 P 
45, 195 Cal 699—In re Chevallier’s 
Estate, 113 P 130, 169 Cal 161 
In re Leonard's Estate, 207 P 2d 
66, 92 Cal App 2d 420—In re Rich’s 
Estate, 179 P 2d 373, 79 Cal App 
2d 22—In re De Graaf’s Estate, 93 
P 2d 199, 34 Cal App 2d 120—In 

re Peterkin's Estate, 73 P 2d S97, 
23 Cal App 2d 597 

"It IS a Question, not whether a 
testator is sane or insane, but rather 
whether or not he is mentally compe¬ 
tent " 

Mont —In re Cissel's Estate, 66 P 
2d 779, 782, 104 Mont 3 06 


61. Pa —^Reichenbach v Ruddach, 
18 A 432, 127 Pa 664 
68 C J p 433 note 91 

62 Ill —^Dowie V Sutton, 81 N E 
395, 227 Ill 183, 118 Am S R 266 
68 C J p 433 note 92 
Ability to transact business as in¬ 
dicative of capacity generally see 
supra § 15 d (3) 

63. Ark—^Huffaker v Beers, 128 S 
W 1040. 95 Ark 158—Taylor v 
McClintock, 112 SW 405, 87 Ark 
243 

Insane delusions see infra § 18 
Senile dementia see infra § 27 b 

64. Or—In re Provolt's Estate, 151 
P2d 736, 176 Or 128 

68 CJ p 433 note 94 
Lucid intervals see infra § 19 
Time at which, capacity naust exist 
see supra § 5 

"What his mental status is at the 
time he makes and executes the will 
is the conti oiling factor" 

Va—^Western State Hospital of 
Staunton v Wininger, 83 S E 2d 
446, 453, 196 Va 300—Tate v 

Chumbley, 57 SE2d 161, 158, 190 
Va 480 

65. Mass—^Wellman v. Carter, 190 
NE 493, 286 Mass 237—Daly v 
Hussey, 174 NE 916, 275 Mass 28 
"Many persons have been at times 

violently insane, while at other times 
they were mentally sufficiently nor¬ 
mal to enjoy testamentary capacity" 
Wash —In re Denison’s Estate, 162 
P2d 246, 249, 23 Wash 2d 699 

66. Cal—^In re Alegna's Estate, 197 
P 2d 671, 87 Cal App 2d 645. 
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NT—In re White's Will, 24 NE 935, 
121 NT 406 

In re Hargrove’s Will, 28 NTS 
2d 571, 262 App Div 202, affirmed 
42 NE2d 608, 288 NT 604 

Beliefs generally see infra § 23 

67- Cal—In re Alegna's Estate, 197 
P2d 671, 87 Cal App 2d 645 

68. Cal—In re Alegria's Estate, su¬ 
pra 

69. Pa—In re Leedom’s Estate, 32 
A 2d 3, 347 Pa 180—Thomas v Car¬ 
ter, 33 A 81, 170 Pa 272 

In re Dovci's Estate, 101 A 2d 
449, 174 Pa Super 266 

In le Nelson’s Estate, Orph., 66 
Tork Leg Rec 161 

Wash—In re Gwinn’s Estate, 219 P 
2d 691, 36 Wash 2d 583 

Insane delusion as evidence of tes¬ 
tamentary incapacity see infra §§ 
38, 46, 65 

Instructions on delusions see infra § 
472 

Tests of testamentary capacity gen¬ 
erally see supra § 15 

70 Cal—In re Selb’s Estate, 190 P 
2d 277, 84 Cal App 2d 46 

71. Cal—In re Alegna's Estate, 197 
P2d 571, 87 Cal App 2d 645—In re 
Selb’s Estate, X90 P 2d 277, 84 Cal 
App 2d 46 

Ga—^Dyar v Dyar, 131 SE 535, 161 
Ga 615 

Kan—Corptis 3'tirls Quoted at length 
in In re Millar's Estate, 207 P 2d 
483, 487, 167 Kan 455 

Md—Doyle v Rody, 26 A 2d 457, 180 
Md 471 

Mo—Higgins v. Smith, App, 160 S 
W.2d 639. 
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delusion is an insane delusion/^ and the holding of 
delusions does not in and of itself constitute testa¬ 
mentary incapacity 

An insane delusion which will render one in¬ 


capable of making a will is difficult to define An 
insane delusion such as will affect testamentary ca¬ 
pacity IS an idea or belief which has no basis in fact 
or reason and to which the testator adheres against 
reason and evidence,or, in other words, it is a 


Tex —Corpus Juris cited in. In re 
Good's Estate, CivApp, 274 S W 2d 
900, 902, error refused no reversi¬ 
ble error—Corpus Juris quoted in 
Navarro v Rodriguez, Civ App , 
235 S W 2d 666, 668—Corpus Juris 
quoted m Garcia v Galindo, Civ 
App, 199 S W 2d 488, 497, reversed 
on other grounds 199 SW2d 499, 
145 Tex 507 

Utah —In re Hanson's Estate, 52 P 2d 
1103. 87 Utah 580 

Wis—In re Jacobson’s Will, 270 N 
W 9?3, 223 Wis 508 
68 C J p 433 note 95 

“In common parlance one may be 
considered under a ‘delusion’ when 
he labors only under a mistake But 
to unmake a will a testator’s delu¬ 
sion must be an insane delusion and 
not a mistake in reasoning ” 

Mo—^Ahmann v Elmore, 211 SW2d 
480, 486 

Delusional trend 

Pact that there may be some delu¬ 
sional trend in a testator’s mind has 
no bearing on his testamentary ca¬ 
pacity 

Tex—^Rudersdorf v Bowers, Civ 
App , 112 S W 2d 784, error dismiss¬ 
ed 

Testator’s children helleved not his 

(1) An insane delusion that testa¬ 
tor's children are not his own will 
avoid a will, induced thereby, which 
disinherits the children 

Okl—In re Robeitson's Estate, 189 
P2d 616, 199 Okl 582 

(2) Belief to this effect, although 
possibly mistaken, held not entirely 
without reason or rational basis, so 
that It was not insane delusion 

NT—In re Hargrove’s Will, 28 NT 
S 2d 671, 262 App Div 202, affirmed 
42 NE2d 608, 288 NT 604 

72 Cal—In re Perkins’ Estate, 235 
P 46, 195 Cal 699—In re Kendrick’s 
Estate, 62 P 606, 130 Cal 360 
In re Alegria’s Estate, 197 P 2d 
671, 87 Cal App 2d 645—In re Selb’s 
Estate, 190 P 2d 277, 84 Cal App 2d 
46—In re Schwartz’s Estate, 155 
P2d 76, 67 Cal App 2d 612 
Wyo—In re Johnston’s Estate, 181 P 
2d 611, 63 Wyo 332 
“A delusion and an insane delusion, 
as that term is defined in law, are 
altogether different mental condi¬ 
tions “ 

Tex—Knight v Edwards, 264 SW2d 
692, 695 

“The fact that a testator has delu¬ 
sions with reference to any particular 
person or thing at the time he makes 
a will IS not sufldcient of itself to in¬ 
validate his act.*^ 


'RI—Rynn v Rynn, 181 A 289, 294. 
55 RI 310 

73. NT—In re Heaton's Will, 120 
NB 83. 224 N T 22 

In re Rice’s Estate, 19 NTS 2d 
602, 173 Misc 1038 
In re Chambers* Will, 20 N T S 2d 
418 

“There may coexist delusion and a 
disposing mind “ 

NT—In re Heaton’s Will, 120 NB 
83, 85. 224 NT 22 
In re Rice’s Estate, 19 NTS 2d 
602, 605, 173 Misc 1038 
In re Chambeis* Will, 20 N T S 2d 
418, 422 

Temporary or partial haHucmations 
There is a decided difference be¬ 
tween temporary or partial hallucina¬ 
tions and testamentary incapacity 
Wash—In re Denison’s Estate, 162 
P2d 245, 23 Wash 2d 699 

74. Ill—Sterling v Dubin, 126 NE 
2d 718, 6 Ill 2d 64 

Mo—Higgms V Smith, App, 150 S 
W2d 639 

“Delusion” defined generally see In¬ 
sane Persons § 2 d 

“Insane delusion” defined generally 
see Insane Persons § 2 a (2) 

75. Colo—In re Cole’s Estate, 226 
P 143, 144, 76 Colo 264 

Ga—Dyar v Dyar, 131 SB 536, 541, 
161 Ga 615 

Mich—In re Balk’s Estate, 298 NW 
779, 298 Mich 303 

Mo—Higgins V Smith, App, 150 S 
W2d 539 

Neb—Corpus Juris quoted, in. In re 
Wahl’s Estate, 30 NW2d 783, 790, 
151 Neb 812 

N T —In re Rice’s Estate, 19 NTS 
2d 602, 173 Misc 1038 
In re Jerrells’ Will, 63 N T S 2d 
499, appeal dismissed 70 NTS 2d 
580 

Okl—In re Robertson’s Estate, 189 
P 2d 615, 199 Okl 682 
Pa —In re Johnson’s Estate, 87 A 2d 
188, 370 Pa 126—In re Weiss’ Es¬ 
tate, 77 A 2d 422, 366 Pa 456— 
In re Leedom's Estate, 32 A 2d 3, 
347 Pa. 180 

In re Nelson's Estate, Orph, 66 
TorkLegRec 161 

Tex —In re Good’s Estate, Civ App, 
274 S W 2d 900, error refused, no 
reversible error—Corpus Juris 

quoted in Navarro v Rodriguez, 
CivApp, 236 S W2d 665 
Wash—In re Gwinn’s Estate, 219 P 
2d 591, 36 Wash 2d 683—In re 
O’Neil’s Estate, 212 P 2d 823, 35 
Wash 2d 325 
68 C J p 433 note 96 
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Deading case 

Wash—In re Klein’s Estate, 183 P 2d 
518, 28 Wash 2d 456 
Essence or essential element 

(1) The essence of an insane delu¬ 
sion is that it has no basis in reason 
and cannot be dispelled by reason 
Mo—^Higgins V Smith, App, 150 S 

W2d 539 

(2) The essential element of an in¬ 
sane delusion is that it is created 
without reason or evidence and is ad¬ 
hered to against leason and evidence 
Cal—In re Hart’s Estate, 236 P 2d 

884, 107 Cal App 2d 60 

Similar definitions 

(1) “A belief in something impos¬ 
sible in the nature of things or im¬ 
possible under the circumstances 
surrounding the afflicted [or affected] 
individual, and which refuses to yield 
either to evidence or to reason ’’ 

Ala —Hornaday v First Nat Bank of 
Birmingham, 65 So 2d 678, 686, 269 
Ala 26 

Ill —Jackman v North, 75 N E 2d 
324, 330. 398 Ill 90, 175 ALR 868 
—Bauchens v Davis, 82 N E 365, 
229 Ill 557. 661—Scott v Scott, 72 
NB 708, 710, 212 Ill 597 

(2) An idea or belief which springs 
spontaneously from a diseased or 
perverted mind without reason or 
foundation in fact 

Ky—Prichard V Kitchen, 242 SW2d 
988, 991—Holladay v Holladay, 172 
S W2d 36, 39, 294 Ky 640 
68 CJ p 433 note 97 [a] (7) 

(3) The conception of a disordered 
mind which imagines facts to exist 
of which there is no evidence and the 
belief in which is adhered to against 
all evidence and argument to the 
contrary, and which cannot be ac¬ 
counted for on any reasonable hy¬ 
pothesis 

Ariz—In re Cook's Estate, 159 P 2d 
797, 802. 63 Ariz 78 

Cal—In re Putnam’s Estate, 34 P. 
2d 148. 163, 1 Cal 2d 162 
In re Alegria’s Estate, 197 P 2d 
671, 576, 87 Cal App 2d 645 

(4) “An insane delusion is the 
spontaneous production of a diseased 
mind, leading to the belief in the 
existence of something which either 
does not exist or does not exist in the 
manner believed,—a belief which a 
rational mind would not entertain, yet 
which IS so firmly fixed that neithci 
argument nor evidence can con\incG 
to the contrary ’’ 

Cal —In re Kendrick’s Estate, 62 P, 
605, 607, 130 Cal 360 
In re Selb’s Estate. 190 P 2d 277, 
282, 84 Cal App 2d 46 
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belief in a state of facts that does not exist and 
which no rational person would believe to exist 
a belief which a rational person may entertain, 
however erroneous, is not an insane delusion A 


mere mistaken belief or an erroneous or unjust con¬ 
clusion is not an insane delusion if there is some 
foundation in fact or some basis on which the mental 
operation of the testator may rest,'^^ however slight 


76- Ill—sterling v Dubin, 126 NE 
2d 718, 6 Ill 2d 64—^Jackman v 
Korth, 75 NE2d 324, 398 Ill 90. 
176 ALR 868—^Ryan v Deneen, 31 
NE2d 682, 375 Ill 452—Snell v 
Weldon. 90 NE 1061, 243 III 496— 
Nicewander v Nice wander, 37 NE 
698, 161 Ill 156 

Kan—In re Millar's Estate. 207 P 2d 
483, 167 Kan 455 

Mich—In re Balk’s Estate, 298 NW 
779, 298 Mich 303 

Mo—Higgins V Smith, App , 150 S 
W2d 539 

Neb —Corpus Jims quoted in In re 
Wahl's Estate, 30 NW2d 783, 790, 
151 Neb 812 

Okl —In re Robertson’s Estate, 189 P 
2d 616, 199 Okl 582 

Or—In re Walther’s Estate, 163 P 2d 
285, 177 Or 282—In re Sturtevant’s 
Estate, 180 P 595, 92 Or 269 
Pa—In re Johnson's Estate, 87 A 2d 
188, 370 Pa 125—In re Weiss’ Es¬ 
tate, 77 A 2d 422, 366 Pa. 456—In re 
Leedom’s Estate, 32 A 2d 3, 347 Pa 
180 

In re Nelson’s Estate, Orph, 66 
TorkLegRec 161 

Tex —In re Good's Estate, Civ App , 
274 SW2d 900, error refused, no 
reversible error—Corpus Juris 

quoted m Navarro v Rodriguez, 
Civ App, 235 SW2d 665, 668 
Wash—In re Gwinn’s Estate, 219 P 
2d 691, 36 Wash 2d 683—In re 

O’Neil’s Estate, 212 P 2d 823, 35 
Wash 2d 325—In le Klein’s Estate, 
183 P2d 518, 228 Wash 2d 456 
68 C J p 433 note 97 

Other dednitions 

(1) “An insane delusion is an un¬ 
reasoning and incorrigible belief in 
the existence of facts which are ei¬ 
ther impossible, absolutely, or, at 
least, impossible under the circum¬ 
stances of the individual It is nev¬ 
er the result of reasoning and reflec¬ 
tion; It IS not generated by them, 
and it cannot be dispelled by them, 
and hence it is not to be confounded 
with an opinion, however fantastic 
the latter may be ” 

Mo—^Ahmann v Elmore, 211 SW 
2d 480, 486—Gaume v Gaume, 102 
SW2d 636, 640, 340 Mo 758—Ste¬ 
vens V Meadows, 100 S W 2d 281, 
287, 340 Mo 262—Conner v Skaggs, 
111 SW 1132, 1135, 213 Mo 334 

(2) “An insane delusion is not only 
one which is error, but one in favor 
of the truth of which there is not 
only no evidence, but regarding which 
there is the clearest evidence to the 
contrary It is a delusion or concep¬ 
tion which springs up spontaneously j 
zn the mind of a testator, and is not 
the result of his belief or knowledge I 


of any fact which would in reason or 
in probability furnish evidence in its 
support “ 

Cal—In re Gunther’s Estate, 248 P 
614, 516, 19S Cal 119 

In re Alegria's Estate, 197 P 2d 
571, 677, 87 Cal App 2d 645 

(3) A delusion which might inca¬ 
pacitate a person from making a 
will, IS a false belief for which there 
is no reasonable foundation, a con¬ 
ception of the existence of something 
which does not exist, of which the 
mind of the person entertaining it 
cannot be permanently disabused, and 
which influences the provisions of the 
will 

Del—In re Barnes* Will, 18 A 2d 
433. 434, 2 Terry 206 

(4) A ’‘delusion’* is a fixed belief 
in a proposition which has no foun¬ 
dation in evidence and which is so 
extravagant that a reasonable man 
would not adhere to it 

Ala —Hornaday v First Nat Bank of 
Birmingham, 65 So 2d 678, 686, 259 
Ala 26 

Or—In re Sturtevant’s Estate, 180 P 
595, 92 Or 269 

(5) It IS a fixed belief where there 
IS no evidence for such belief 

Ala—Hornaday v Fust Nat Bank of 
Birmingham, supra 

(6) Additional definitions 

Mich—In re Solomon’s Estate, 53 N 
W2d 697, 601, 334 Mich 17 
68 C J p 433 note 97 [a] 

77. Kan—^In re Millar’s Estate, 207 
P 2d 483, 167 Kan 455 

“Insane delusions are not the re¬ 
sult of reasoning, however errone¬ 
ous or unjust the result may be, but 
must be without any and contrary 
to all reason ’* 

Mo —^Ahmann v Elmore, 211 S W 2d 
480, 486—Gaume v Gaume, 102 

SW2d 636, 640, 340 Mo 758—Ste¬ 
vens V Meadows, 100 S W 2d 281, 
287, 340 Mo 252—^Zorn v Zorn, 64 
S W2d 626, 628 
XSxistence of facts 
An insane delusion does not mean 
merely a mistaken belief of a sane 
mind as to the existence of facts 
Ga—Dyar v Dyar, 131 SE 535, 161 
Ga 615—Dibble v Currier, 83 S B 
949. 142 Ga 865, Ann Cas 1916C 1. 

78. Ark—Taylor v McClintock, 112 
SW 405. 87 Ark 243 

Cal—In re Selb’s Estate, 190 P 2d 277, 
84 Cal App 46 

Del —In re Barnes’ Will, IS A 2d 433, 
2 Terry 206 

Ga—^Dyar v Dyar, 131 SE 535, 161 
Ga 616 

Ill—Jorn V Tallett, 93 NE2d 82. 
341 Ill App 240—Owen v Crum- 
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baugh, 81 NE 1044, 228 Ill 380. 
119 Am S R 442, 10 Ann Cas 606 
Kan —In re Millar’s Estate, 207 P 2d 
483, 167 Kan 455 

Ky —Prichard v Kitchen, 242 S W 2d 
988—Holladay v Holladay. 172 S 
W2d 36, 294 Ky 540 
Mich—In re Johnson’s Estate, 13 N 
W2d 852, 308 Mich 366—In re 

Balk’s Estate, 298 NW 779, 298 
Mich 303—In re Lacroix’s Estate, 
251 NW 319, 265 Mich 69—In re 
Barium’s Estate, 215 NW 299, 240 
Mich 393—Lefflngwell v Betting- 
house, 115 NW 731, 151 Mich 513 
Mo—Corpus Juris cited m Ahmann 
V Elmore, 211 S W 2d 480, 486 
N J —In re Thomson’s Will, 66 A 2d 
640, 4 N J Super 160—In re Mc¬ 
Dowell’s Will, 140 A 281, affirmed 
143 A 325, 103 N J Eq 346 
NT—In re White's Will, 24 NE 
935, 121 NY 406 

In re Brown’s Will, 15 N T S 2d 
387, 171 Misc 1008—In re Kimball’s 
Will, 281 NTS 606, 156 Misc 338 
In re Jeirells’ Will, 63 NTS 2d 
499, appeal dismissed 70 N Y S 2d 
580 

Pa—In re Johnson's Estate, 87 A 2d 
188, 370 Pa 125 

Tex—^Knight v Edwards, 264 S W 2d 
692—Coipus Juris cited m In re 
Good’s Estate, Civ App , 274 SW 
2d 900, 902, error refused no revers¬ 
ible error—Corpus Juris quoted in 
Navarro v Rodriguez, Civ App, 
235 SW2d 666, 668—Corpus Juris 
quoted in Garcia v Galindo, Civ 
App, 199 SW2d 488, 497, reversed 
on other grounds 199 S W 2d 499, 
145 Tex 507 

Utah—In re Chongas’ Estate, 202 P 
2d 711, 115 Utah 95—In re Han¬ 
sen's Will, 177 P 982, 62 Utah 554 
Wis—In re Bauer’s Estate, 69 NW 
2d 481, 264 Wis 556—Corpus Juiis 
quoted in In re Bickner's Estate, 49 
NW2d 404, 408, 259 Wis 426 
Wyo—In re Johnston’s Estate, 181 
P 2d 611, 63 Wyo 332 
68 C J p 434 note 98 
“One cannot be said to act under 
an insane delusion if his condition 
of mind results from a belief or in¬ 
ference, however irrational or un¬ 
founded, drawn from facts which are 
shown to exist 

Cal —In re Putnam’s Estate, 34 P 2d 
148, 163, 1 CaJ 2d 162—In re Scott's 
Estate, 60 P 627, 629, 128 Cal 57 
In re Alegria’s Estate, 197 P 2d 
671, 677. 87 Cal App 2d 646 
“In order to be an insane delusion 
the mistake must be one which is not 
based upon evidence; or at least 
without any evidence from which a 
sane man could draw the conclusion 
which forms the delusion.’* 
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or inconclusive,'^9 and even though the basis may 
be regarded by others, or a court, as wholly in¬ 
sufficient, in essence, an insane delusion must 
arise spontaneously and without any extrinsic evi¬ 


dence to support it 81 

Mistake82 and prejudice^^ are not alone insane 
delusions, an insane delusion is not merely a bias 
or prejudice 84 So^ even though the testator may 


Wis—In re Bickner’s Estate, 49 N 
W2d 404, 408, 259 Wis 425 
“No belief that has any evidence 
for its basis is in law an insane de¬ 
lusion “ 

Mo—Ahmann v Elmore, 211 S W 2d 
480—Sayre v Princeton University, 
90 SW 787, 796, 192 Mo 95 
Neb—Stull V Stull, 96 NW 196, 
202, 1 Neb (UnofE ) 380 
There is no snch thing* as an in¬ 
sane delusion founded on facts, if 
the idea entertained has for a basis 
anything substantial, it is not a de¬ 
lusion 

Mo—^Ahmann v Elmore, 211 SW2d 
480—Fulton v Freeland, 118 SW 
12, 219 Mo 494. 131 Am S R 676— 
Higgins V Smith, App, 150 SW2d 
539 

Deranged conditLon of xmnd 

An insane delusion, to establish a 
lack of testamentary capacity, must 
be such an aberration as indicates 
an unsound or deranged condition of 
the mind or mental faculties as dis¬ 
tinguished from a mere belief in the 
existence or nonexistence of certain 
supposed facts based on some sort of 
evidence 

Ill—Ryan v Deneen, 31 NE2d 582, 
375 Ill 452—Owen v Crumbaugh, 
81 NE 1044. 228 Ill 380, 119 Am 
S R 442, 10 Ann Cas 606 
Jorn v Tallett, 93 N E 2d 82, 341 
Ill App 240 
Farticnlar beliefs 

(1) Testator's mistaken belief that 
he was not the father of the childien 
of his divorced wife held not insane 
delusion, so as to preclude probate 
of will making no provision for such 
children, if there was any rational 
basis at all for such belief 

NT—In re Hargrove’s Will, 28 NT 
S2d 571, 262 App Div 202, affirmed 
42 NE2d 608, 288 NT 604 

(2) Testator's fear that he would 
die and that designing persons would 
defraud widow, inducing testator to 
revoke will leaving entire pi operty to 
her and execute new will giving her 
merely income of life trust, was held 
not to show insane delusion 

Cal—In re Hopkins' Estate, 29 P 2d 
249, 136 Cal App 590 

79. Ark—Taylor v McClintock, 112 
S W 405, 87 Ark 243 
Cal—In re Alegria’s Estate, 197 P 
2d 671, 87 Cal App 2d 646—In re 
Selb’s Estate, 190 P 2d 277, 84 Cal 
App 46—In re Horton's Estate, 17 
P2d 184, 128 Cal App 249. 

Del—In re Barnes' Will, 18 A 2d 433, 
2 Terry 206 

Kan —In re Millar's Estate, 207 P 2d 
483, 167 Kan 465. 


Ky—Prichard v Kitchen, 242 S W 2d 
988 

Mich —In re Solomon's Estate, 63 N 
W2d 597, 334 Mich 17—In re 

Balk’s Estate, 298 NW 779. 298 
Mich 303—In re Barium’s Estate, 
216 NW 299. 240 Mich 393 
Mo —^Ahmann v Elmore, 211 S W 2d 
480—Higgins V Smith, App, 150 
SW2d 539 

NT—In re White's Will, 24 NE 935, 
121 NT 406 

In re Hargrove's Will, 28 NTS 
2d 571, 262 App Div 202, affirmed 
42 NE2d 608, 288 NT 604 
Utah—In re Chongas* Estate, 202 P 
2d 711, 115 Utah 95—In re Hansen's 
Will, 177 P 982, 52 Utah 654 
Wyo—In re Johnston's Estate, 181 
P2d 611, 63 Wyo 332 
”A belief which is based upon rea¬ 
son and evidence, be it ever so slight, 
cannot be an insane delusion ” 

Ky—Holladay v Holladay, 172 SW 
2d 36, 39, 294 Ky 540 

80 Cal—In re Alegria’s Estate, 197 
P2d 571, 87 CalApp2d 645 
Del—In re Barnes' Will, 18 A 2d 433, 
2 Teiry 206 

Ill—Owen V Crumbaugh, 81 NE 
1044, 228 Ill 380. 119 Am S R 442, 
10 Ann Cas 606 

Jorn V Tallett, 93 NE2d 82, 341 
Ill App 240 

Mich—In re Solomon’s Estate, 53 N 
W2d 697, 334 Mich 17—In re 

Balk’s Estate, 298 NW 779, 298 
Mich 303—In re Barium’s Estate, 
215 NW 299, 240 Mich 393 
NY—In re White’s Will, 24 NE 935, 
121 NY 406 

In re Jerrell's Will, 63 NTS 2d 
499, appeal dismissed 70 N T S 2d 
580 

Tex —Corpus Juris cited in In re 
Good's Estate, Civ App, 274 SW 
2d 900, 902, erioi lefused, no re¬ 
versible error—Corpus Juris quoted 
in Navarro v Rodriguez, Civ App, 
235 SW2d 666, 668—Corpus Juris 
quoted m Garcia v Galindo, Civ 
App, 199 SW2d 488, 497, reversed 
on other grounds 199 SW2d 499, 
145 Tex 607 

Utah—In re Chongas’ Estate, 202 P 
2d 711, 115 Utah 95—In re Han¬ 
sen's Will, 177 P 982, 62 Utah 554 
Wis—In re Bauer's Estate, 59 NW 
2d 481, 264 Wis 556—Corpus Juris 
quoted in In re Bickner’s Estate, 
49 NW2d 404, 408, 259 Wis 425 
68 C J p 434 note 99 

81. Or—In re Hill’s Estate, 256 P 2d 
736, 198 Or 307—In re Sturtevant’^ 
Estate, 180 P 595, 92 Or 269—In 
re Walther's Estate, 163 P 2d 286, 
1 177 Or 282 


82. Del—In re Barnes’ Will, 18 A 2d 
433, 2 Terry 206 

A mistake of fact is not an insane 
delusion which will permit setting 
aside of will, unless mistake was 
caused by a mental derangement 
Anz—In re Smith's Estate, 91 P 2d 
254, 63 Anz 605 

Distinction between a mistalce and 
an insane delusion is that a mistake 
whether of fact or law, moves from 
some external influence which is 
weighed by reason, however imper¬ 
fectly whereas a delusion arises from 
a morbid internal impulse having no 
basis in reason 

Kan—In re Millar’s Estate, 207 P 2d 
483, 167 Kan 455 

Mistaken belief as to financial situa¬ 
tion 

Testatrix’ mistaken belief that 
financial situation of deceased hus¬ 
band's mother was better than it 
really was was not such an insane 
delusion as would permit setting 
aside of will, even though testatrix 
would have executed a different will 
had she known the true facts 
Anz—In re Smith’s Estate, 91 P 2d 
264, 53 Anz 505 

83 Del —In re Barnes’ Will, 18 A 2d 
433, 2 Terry 206 

Prejudice as affecting testamentary 
capacity generally see infra § 23 

Prejudice or dislike for relative 
A prejudice or dislike that testa¬ 
trix might have for a relative is not 
ground for setting aside a will unless 
such prejudice cannot be explained on 
any other grounds than that of an 
insane delusion 

Ill —Jackman v North, 75 N E 2d 324, 
398 Ill 90, 176 ADR 868 
Tex—In re Lockhart's Estate, Civ 
App, 258 S W 2d 877, reversed on 
other grounds, Sup, Knight v Ed¬ 
wards, 264 S W2d 692 

84. Wis—In re Bickner’s Estate, 49 
N W 2d 404, 259 Wis 425 
“Prejudices, dislikes, and antip¬ 
athies, however ill-founded or 
strongly entertained, cannot be claiss- 
ed as insane delusions ’’ 

Cal—^In re Kendrick’s Estate, 62 P 
605, 607, 130 Cal 360 
In re Alegria’s Efatatc, 197 P 2d 
671, 577, 87 Cal App 2d 615—In re 
Selb’s Estate, 190 P 2d 277, 84 Cal 
App 2d 46 

‘Wills cannot be annulled on the 
theory of insane delusion*^ because 
they reflect loves, hates, pai tialities, 
or caprices of testatrix ’’ 

Mo—Higgins V Smith, APP*, X50 S. 
W 2a 639, 544. 
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be in error in his reasoning*, undue or unnatural 
prejudice or aversion, if based on any kind of rea¬ 
soning, IS not an insane delusion,to prove it such 
it must appear that there was no basis for it and 
that attempts were made by reasoning to dispel it,®^ 
if there is no basis for it, it is an insane delusion 

One may have a delusion which does not imply 
or show unsoundness of mind,^^ being merely evi¬ 
dence of insanity 89 

The justice or injustice of the will does not deter¬ 
mine whether or not it is the result of an insane 
delusion 

Obsession, In order for an obsession to invalidate 
a will, it must be established that it was really an 
insane delusion 

Erroneous views of the law are not ''delusions” 
such as to void wills 

A religious belief having a factual basis, especial¬ 
ly where based on a conclusion, whether correct 
or incorrect, peculiar or eccentric, if reached in a not 
altogether illogical manner, is not an insane delu¬ 
sion 98 


Belief in spiritualism does not ipso facto consti¬ 
tute an insane delusion ,94 but such a belief may 
be indulged in to such an extent as to indicate in¬ 
sane delusions 95 

Violent tempo A person may have a violent 
temper, and under its influence say and do wrong 
and unnatural things, and still not labor under an 
insane delusion as to objects of his hostility 9® 

Other pai ticular matters considered In determin¬ 
ing whether a testator was a victim of delusions 
which affected his ability to make a valid will, blood 
relationships7 and the attention bestowed on the 
testator by his sister^s are matters of important, but 
not controlling, consideration m determining the 
issues before the court 

Statements made in a will, or when the will is 
made, at variance with alleged prior or subsequent 
oral statements, cannot be made evidence of mental 
incapacity by calling them delusions 99 

Time when effective Insane delusions, to affect 
the validity of a will must have existed at the time 
of the execution of the will ^ 


85. Ky—^Prichard v. Kitchen, 243 S 
W2d 988 

Tex —In re Good’s Estate, Civ App , 
274 SW2d 900, error refused, no 
reversible error—Garcia v Galindo, 
Civ App, 199 SW2d 488, reversed 
on other grounds 199 SW2d 499, 
145 Tex 607 

Wis —In re Bauer's Estate, 59 K W 2d 
481, 264 Wis 556—Corpus Juris 
quoted m In re Bickner’s Estate, 
49 JSrW2d 404, 408, 259 Wis 425 
68 C J. p 435 note 1 

“No capricious and arbitrary dis¬ 
likes, unjust suspicions or prejudice 
against relatives, mistaken beliefs as 
to their feelings and designs towards 
[testator] and his property, 
however visionary, nor beliefs of acts 
or facts which have any evidential 
basis do not constitute in law insane 
delusions “ 

Mich—In re Solomon's Estate, 53 N 
W2d 697, 601. 334 Mich 17—In re 
Johnson’s Estate, 13 NW2d 852, 
857, 308 Mich 366—In re Barium's 
Estate, 215 NW 299. 300, 240 Mich 
393—In re Haslick's Estate, 161 N 
W 965, 196 Mich 432, 438 

TTnoomplimentaiy opimons about 
relatives of the testator are not nec¬ 
essarily insane delusions 
Mich—In re Johnson's Estate, 13 N 
W2d 852, 308 Mich 366 

Attitude toward natuial objects of 
bounty 

(1) Ill will, dislike, or hatred to¬ 
ward natural object of testator's 
bounty, to be suflicient to void a will, 
must amount to insane delusion ex¬ 


isting without any reason or causei 
however inadequate or unjust 
Mo—Gaume v Gaume, 102 SW2d 
636, 340 Mo 758—Stevens v Mead¬ 
ows, 100 SW2d 281, 340 Mo 252— 
Zorn v Zorn, 64 S W 2d 626 
(2) The fact that testatrix disliked 
certain of natural objects of her 
bounty did not establish an insane 
delusion, even if such dislike was 
based on some reason, although it 
may have been an unjust one 
Wis—In re Bussell's Will, 44 NW 
2d 231, 257 Wis 510 

86. Cal —In re Kendrick’s Estate, 
62 P 605, 130 Cal 360 
In re Alegna’s Estate, 197 P 2d 
571, 87 Cal App 2d 645 

87 Ala—McLendon v Stough, 118 
So 647, 218 Ala 445 

33. Mass—^Maynard v Tyler, 46 N 
B 413, 168 Mass 107, 2 Prob Rep 
Ann 565 

Tex—Rodgers v Fleming, Civ App , 
295 SW 326, reversed on other 
grounds Com App , 3 S W 2d 77 

89. Pa—O’Neil v Evans, 1 Am L J 
522 

SO. Wis —In re Bickner’s Estate, 49 
NW2d 404, 269 Wis 425 

91- Kan—In re Walter’s Estate, 208 
P 2d 262, 167 Kan 627 

92 Wis —In re Jacobson’s Will, 270 
NW 923, 223 Wis 608 
35i*ro2Leous belief as to cutting off wife 
Wis —In re Jacobson’s Wall, supra 

93- Okl—In re Elston’s Estate, 262 
P2d 148 


94. Ind—Stemkuehler v. Wempner, 
81 NE 482, 486, 169 Ind 154, 16 
LRA,NS, 673 

68 C J p 437 note 17. 

Belief as affecting testamentary ca¬ 
pacity generally see infra § 23 

95- Ky—Compton v Smith, 150 SW 
2d 667, 286 Ky 179. 

96. Cal—In re Riordan’s Estate, 109 
P 629, 13 Cal App 313 

Mo —Current v Current, 148 S W 
860, 244 Mo 429. 

97- Pa—In re Duncan’s Will, 23 A 
2d 357, 147 Pa Super 133 

98. Pa —In re Duncan's Will, su¬ 
pra 

99. Md —Grant v. Curtin, 71 A 2d 
304, 194 Md 363 

1. Araz—In re O’Connor’s Estate, 
246 P2d 1063, 74 Anz 248 

Cal—In re Dunne's Estate, 278 P 2d 
733, 130 Cal App 2d 216—In re 

Alegria’s Estate, 197 P 2d 671, 87 
Cal App 2d 645—In re Horton’s Es¬ 
tate, 17 P2d 184, 128 Cal App 249 

Conn—Boschen v Second Nat Bank 
of New Haven, 35 A 2d 849, 130 
Conn 501 

Pa—In re Leedom’s Estate, 32 A 2d 
3, 347 Pa 180—^Power v Overholt, 
101 A 733, 257 Pa 264—^Thomas v 
Carter, 33 A. 81, 170 Pa. 272 
In re Dovci’s Estate, 101 A 2d 
449, 174 Pa.Super 266 
In re Nelson’s Estate, Orphu, 66 
ToikLegRec 161 

Wash—^In re Gwinn’s Estate, 219 P 
2d 591, 36 Wash 2d 683—In re 
O’Neal’s Estate, 212 P 2d 823, 35 
Wash 2d 325 

68 C.J p 437 note 20. 
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b. Effect on Will or Testamentary Disposition 

A delusion prevents testamentary capacity only if it 
actually affects the testamentary act and the testamen¬ 
tary disposition 

A delusion, to invalidate a will, must control,2 
enter mto,^ directly^ infiuence,^ furnish the guide 
to,® be the dominating factor in,7 or be operative 


WILLS § 18 

on,* the testamentary act; the will must result 
from,* or be the creature,product,or off- 
spring^2 the delusion or hallucination. Unless 
hallucinations or delusions are related to the provi¬ 
sions of the will, they are not material ,^2 they must 
bear directly on,i4 and influence the creation of,^® 
the testamentary instrument, and delusions will not 


Tune at which capacity must exist 
generally see supra fe 5 

2. Neh—In re Wahl’s Estate, 39 N 

W2d 783, 161 Neb 812—In re Sco- 
ville’s Estate, 31 NW2d 284. 149 
Neb 416—In re Bose’s Estate, 285 
NW 319, 136 Neb 156—In re 

Frazier’s Estate, 267 NW 181, 131 
Neb 61—In re Kerr’s Estate, 222 
NW 63, 117 Neb 630—In re Ayer’s 
Estate, 211 NW 205, 114 Neb 849 
—McClary v Stull, 62 NW 601, 
44 Neb 175 

3. Neb—In re Wahl’s Estate, 39 N 
W2d 783, 151 Neb 812—In re Sco- 
ville’s Estate, 31 NW2d 284, 149 
Neb 415—In re Frazier’s Estate, 
267 NW 181, 131 Neb 61 

4. Anz—In re Wagner’s Estate, 252 
P2d 789, 75 Anz 135—In re 
Green’s Estate, 11 P 2d 047, 40 
Anz 274 

Cal—In re Wright’s Estate, 60 P 2d 
434, 7 Cal 2d 348—In re Finkler's 
Estate, 46 P 2d 149, 3 Cal 2d 584 
—In re Perkins’ Estate, 235 P 45, 
195 Cal 699 

In re Dunne’s Estate, 278 P 2d 
733, 130 Cal App 2d 216—In re Hay¬ 
wood's Estate, 240 P 2d 1028, 109 
Cal App 2d 388—^In re Leonard’s Es¬ 
tate, 207 P 2d 66, 92 Cal App 2d 420 
—In re Rich's Estate, 179 P 2d 373, 
79 Cal App 2d 22 

5. Neb—In re Bose’s Estate, 285 N 
W 319, 136 Neb 156—In re Estate 
of Ayer, 211 NW 206, 114 Neb 
849 

"A delusion affects testamentary 

capacity only when it enters into or 

controls in some degree its exer¬ 
cise " 

Conn —Boschen v Second Nat Bank 
of New Haven, 36 A 2d 849, 862, 
130 Conn 501 

Ill —Pendarvis v Gibb, 159 NE 353, 
328 Ill 282, 292 

NT—In re Heaton’s Will, 120 NB 
83, 86, 224 NY. 23 
In re Rice’s Estate, 19 NTS 2d 
602, 605, 173 Misc 1038 
In re Chambers’ Will, 20 NTS 
2d 418, 423 

8. Wash—In re CNeil’s Estate, 212 
P 2d 823, 35 Wash 2d 325 

7. Miss—Gholson v Peters, 176 So 
605, 180 Miss 256 

8. Me—^In re Loomis' Will, 174 A 
38, 133 Me 81. 

9. Cal —In re Dunne’s Estate, 278 
P2d 733, 130 Cal App 2d 216 


Md—Doyle v Body. 25 A 2d 457, 180 
Md 471 
Direct result 

Pa—In re Thompson’s Estate, 87 A 
2d 188, 370 Pa 125—In re Weiss' 
Estate, 77 A 2d 422, 366 Pa 456— 
In re Leedom’s Estate, 32 A 2d 3, 
347 Pa 180—^In re Alexander’s Es¬ 
tate, 91 A 1042, 246 Pa 58, Ann 
Cas 1916C 33—Thomas v Carter, 
33 A 81. 170 Pa 272, 60 Am S R 
770 

In re Dovci’s Estate, 101 A 2d 
449, 174 Pa Super 266 
10 Anz —In re Wagner’s Estate, 
252 P2d 789, 76 Anz 135—In re 
O'Connor’s Estate, 246 P 3d 1063, 
74 Anz 248—In re Smith's Estate, 
91 P2d 254, 53 Anz 505—In re 
Green’s Estate, 11 P 2d 947, 40 Anz 
274 

Cal—In re Wright’s Estate, 60 P 2d 
43 4. 7 Cal 2d 348—In re Finklei's 
Estate, 46 P 2d 149, 3 Cal 2d 584 
—In re Perkins’ Estate, 235 P 45, 
195 Cal 699—In re Chevallier's Es¬ 
tate, 113 P 130, 159 Cal 161 

In re Teed’s Estate, 247 P 2d 54, 
112 Cal App 2d 638—In le Hay¬ 
wood’s Estate, 240 P 2d 1028, 109 
Cal App 2d 388—In re Dupont’s Es¬ 
tate, 140 P2d 866. 60 Cal App 2d 
276—In re Pessagno’s Estate, 136 
P2d 644, 58 Cal App 2d 390 
Wash—In le Torstensen’s Estate, 184 
P2d 255, 28 Wash 2d 837—In re 
Miller's Estate, 116 P 2d 526, 10 
Wash 2d 258 

IL Aziz —^In re Wagner’s Estate, 252 
P 2d 789, 75 Anz 135—In re Gieen’s 
Estate, 11 P 2d 947, 40 Anz 274 
Cal—In re Chevallier’s Estate, 113 
P 130. 159 Cal 161—In re Ken¬ 
drick's Estate, 62 P 606, 130 Cal 
360—In re Wright's Estate, 60 P 
2d 434, 7 Cal 2d 348—In le Fink- 
ler’s Estate, 46 P 2d 149, 3 Cal 2d 
584—In re Perkins’ Estate, 235 P 
45, 195 Cal 699 

In re Teed's Estate, 247 P 2d 54, 
112 Cal App 2d 638—^In re Hay¬ 
wood’s Estate, 240 P 2d 1028, 109 
Cal App 2d 388—In re Selb’s Estate, 
190 P2d 277, 84 Cal App 2d 46— 
In re Dupont’s Estate, 140 P 2d 
866, 60 Cal App 2d 276—^In re Pes¬ 
sagno’s Estate, 136 P 2d 644, 58 
Cal App 2d 390 

Md—Sellers v Qualls, 110 A 2d 73 
Mo—Higgins V Smith, App, 150 S 
W2d 539 

Okl —In re Williams' Estate, 219 P 2d 
94, 207 Okl 209—In re Wheeling’s 
Estate, 176 P2d 317, 198 Okl 81— 
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In re Mason’s Estate, 91 P 2d 657, 
185 Okl 278 

Tex—In re Lockhart's Estate, Civ 
App, 258 S W 2d 877, reversed on 
other grounds, Sup , Knight v Ed¬ 
wards, 264 S W2d 692 
Wash—In re Gwinn’s Estate, 219 P 
2d 591, 36 Wash 2d 583—In re 

O’Neil's Estate, 212 P 2d 823. 35 
Wash 2d 325—In re Klein’s Estate, 
183 P 2d 518, 28 Wash 2d 456—In re 
Miller’s Estate, 116 P 2d 526, 10 
Wash 2d 258 

One or more provisions of wxU 
RI—Rynn v Rynn, 181 A 289, 55 
RI 310 

12. Tex —In re Lockhart’s Estate, 
Civ App, reversed on other 
grounds, Sup , Knight v Edwards, 
264 S W2d 692 

Direct offspring 

(1) Of an unlounded and insane de¬ 
lusion 

Kan—In re Walter’s Estate, 208 P 
2d 262, 167 Kan 627 

(2) To affect its soundness, the 
will must be the direct offspring of 
delusion controlling the mind 

Me—In re Loomis' Will, 174 A 38, 
133 Me 81 

13 Wash —In re Torstensen*s Es¬ 
tate, 184 P2d 255, 28 Wash 2d 837 
—In re Miller’s Estate, 116 P 2d 
526, 10 Wash 2d 258 

14. Anz —In re Wagner’s Estate, 
252 P2d 789, 75 Anz 135—In re 
Smith’s Estate, 91 P 2d 254, 53 

Anz 505—In re Green’s Estate, 11 
P 2d 947, 40 Anz 274 
Cal —In re Wright’s Estate, 60 P 2d 
434, 7 Cal 2d 348—In re Finkler's 
Estate. 46 P 2d 149, 3 Cal 2d 684— 
In re Perkins' Estate, 235 P 45, 195 
Cal 699—In re Chevallier’s Estate, 
113 P 130, 169 Cal 161 
In re Teed’s Estate, 247 P 2d 54, 
112 Cal App 2d 638—In re Hay¬ 
wood’s Estate. 240 P 2d 1028, 109 
Cal App 2d 388—In re Johanson’s 
Estate, 144 P 2d 72, 62 Cal App 2d 
41—In re Dupont's Estate, 140 P 2d 
866, 60 Cal App 2d 276—In re Pes¬ 
sagno’s Estate, 136 P 2d 644, 58 
Cal App 2d 390—In re Peterkin’s 
Estate, 73 P 2d 897, 23 Cal App 2d 
697 

Sealing on framing of will 
Mich—In re Walkoi’s Estate, 258 N 
W 206, 207 Mich 33 

15 Anz—In le Wagner’s Estate. 

252 P2d 780, 75 An/ 135—In to 
I Smitli’s Estate, 91 1* 2d 254, 
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or next of km, is not shown to affect the share 
given to such person, 24 or where the delusion relates 
to the testator’s physical condition,25 or to his own 
power or importance 26 a delusion which merely 
moves the testator to make a will, but does not in¬ 
fluence or control him in disposing of his property, 
does not destroy his testamentary capacity. 27 

A will may be invalidated as the product of an 
incompetent testator if the insane delusion has ma¬ 
terially affected the testamentary disposition,28 or 
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destroy testamentary capacity unless they dictate,^® 
materially^'^ influence,^® or substantially^® or ma- 
terially26 affect2i the terms or provisions of the 
will. The delusion must be a delusion as to, or 
affecting, some matter necessarily involved in the 
making of the will 22 

So, a mistaken belief, or an insane delusion, will 
not render the testator incompetent if it does not 
affect his testamentary disposition of his property,®8 
as where the delusion, although relating to an heir 


Ariz 505—In re Green's Estate, 11 
P 2d 947, 40 Anz 274 

Cal—In re Wright's Estate, 60 P 2d 
424, 7 Cal 2d 348—In re Finkler's 
Estate. 46 P 2d 149, 3 Cal 2d 584— 
In re Perkins' Estate, 235 P 45, 
195 Cal 699—In re Chevallier's 
Estate, 113 P 130, 159 Gal 161 
In re Teed's Estate, 247 P 2d 54, 
112 CalApp2d 638—In re Hay¬ 
wood’s Estate, 240 P 2d 1028, 109 
Cal App 2d 3 88—In re Dupont's Es¬ 
tate, 140 P2d 866, 60 Cal App 2d 
276—In re Pessagno's Estate, 136 
P2d 644. 58 Cal App 2d 390—In re 
Peterkin’s Estate, 73 P 2d 897, 23 
Cal App 2d 597 

Kan—In re Walter's Estate, 208 P 2d 
262, 167 Kan 627 

Me—In re Loomis' Will, 174 A 38, 
183 Me 81 

Tex—In re Lockhart's Estate, Civ 
App, reversed on other grounds, 
Sup, Knight V Edwards, 264 S W 
2d 692 


Estate, 73 P 2d 897, 23 Cal App 2d 
697 

Neb—In re Bose’s Estate, 2S5 NW 
319, 136 Neb 156 

NY—In re Rice’s Estate, 19 N T S 
2d 602. 173 Misc 1038 
19 Pa—In re Duncan’s Will, 23 A 
2d 357. 147 Pa Super 133 
RI—Rvnn v Rynn, 181 A 289, 55 
RI 310 

20, Okl —In re Robertson's Estate, 
189 P2d 616, 199 Okl 582 
Wash—In re Klein's Estate, 183 P 2d 
518, 28 Wash 2d 456 
The test as to validity of will exe- 
cuied by testator laboring under in¬ 
sane delusion is not whether testa¬ 
tor had general testamentary capac¬ 
ity, but whether insane delusion ma¬ 
terially affected will 
Okl—In re Robertson's Estate, 189 
P2d 615, 199 Okl 682 
Wash—In re Klein’s Estate, 183 P 2d 
518, 28 Wash 2d 456 


The TiltuiKate object of the inquiry 
IS whether an insane delusion, desti¬ 
tute of all evidential support, sponta¬ 
neously arising in testator’s diseased 
mind, influenced him and operated 
directly against the contestant 
Mich—In re Balk’s Estate, 298 NW 
779, 298 Mich 303—In re Barium’s 
Estate, 216 NW 299, 240 Mich 
393 

16. Pa—In re Duncan’s Will, 23 A. 
2d 357, 147 Pa Super 133 

17. Wash —^In re O'Neil’s Estate, 212 
P2d 823, 35 Wash 2d 325 

18- Anz—In re Wagner’s Estate, 
252 P2d 789, 75 Anz 135—In re 
Smith's Estate, 91 P 2d 254, 53 
Anz 505—In re Green's Estate, 11 
P2d 947, 40 Anz 274 
Cal —^In re Wright's Estate, 60 P 2d 
434, 7 Cal 2d 348—In re Finkler’s 
Estate, 46 P 2d 149, 3 Cal 2d 684— 
In re Perkins’ Estate, 235 P 45, 
195 Cal 699—In re Chevallier’s Es¬ 
tate, 113 P 130, 159 Cal 161 

In re Teed's Estate, 247 P 2d 64, 
112 Cal App 2d 638—In re Hay¬ 
wood's Estate, 240 P 2d 1028, 109 
Cal App 2d 388—In re Johanson’s 
Estate, 144 P 2d 72, 62 Gal App 2d 
41—In re Dupont's Will, 140 P 2d 
866, 60 Cal App 2d 276—In re Pes- 
sagno's Estate, 136 P 2d 644, 58 
Cal App 2d 390—In re Peterkin's | 


21. Cal—In re Shay's Estate, 237 P 
1079, 196 Cal 355 

In re Reiss’ Estate, 123 P 2d 68, 
50 Cal App 2d 398 

Okl—In re Williams' Estate, 249 P 
2d 94, 207 Okl 209 

Wash—^In re Gwinn’s Estate, 219 P 
2d 591, 36 Wash 2d 583 
Rule as to old age see infra § 27 
Effect on memory and understanding 
Insane delusion does not deprive 
testator of capacity to make will if 
delusion does not affect his memory 
and understanding as to nature and 
extent of his estate, proper objects 
of his bounty, and nature of testa¬ 
mentary act 

RI—Rynn v Rynn, 181 A 289, 55 
RI 310 

22. Mo—Rex V Masonic Home of 
Missouri, 108 S W 2d 72, 341 Mo 
589—Hall V Mercantile Trust Co, 
69 SW2d 664, 332 Mo 802 

Wash—In re O’Neil’s Estate, 212 P 
2d 823. 36 Wash 2d 325 
Subject matter 

(1) Insane delusions which do not 
touch the subject matter of a will do 
not affect the testamentary capacity 
of the testator 

Or—In re Walther's Estate, 163 P 2d 
285, 177 Or 282 

(2) A testator suffering from mon¬ 
omania may make a valid will pro- 
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vided the form taken by the mono¬ 
mania does not touch the subject- 
matter of the will 

Or—^In re Murray's Estate, 144 P 2d 
1016, 173 Or 209 

23. Cal —In re Chevallier's Estate, 
113 P 130, 159 Cal 161 

Conn —Corpus Juris cited m Boschen 
V Second Nat Bank of New Haven, 
35 A 2d 849, 852, 130 Conn 501 
Del—In re Barnes’ Will, 18 A 2d 433, 
2 Terry 206 

Okl—In re Williams’ Estate, 249 P 2d 
94, 207 Okl 209 

Wash—In re O’Neil's Estate, 212 P 
2d 823, 35 Wash 2d 325 
68 CJ p 436 note 6 
Delusion as to guidance by spirits 
Tex—Reiche v Williams, Civ App, 
183 SW2d 587, error refused 185 

5 W2d 420. 143 Tex 365 

24. Pa—In re Hemingway's Estate, 
46 A. 726, 196 Pa 291, 78 Am S R 
815 

68 CJ p 436 note 7 

25. Cal —In re Redfleld's Estate, 48 
P 794, 116 Cal 637 

68 C J p 436 note 9 

26. Mich—Rice v. Rice, 15 NW 
545, 50 Mich 448 

68 C J p 436 note 10 

27 Ind—Spry v Logansport Loan 

6 Trust Co. 133 NE 827, 191 Ind 
522 

28. Anz—In re Wagner’s Estate, 252 
P2d 789. 75 Anz 135—In re 

Smith’s Estate, 91 P 2d 254, 63 Anz 
605—In re Green's Estate, 11 P 
2d 947. 40 Anz 274 

Cal —In re Wright’s Estate, 60 P 2d 
434, 7 Cal 2d 348—^In re Perkins' 
Estate, 235 P 45, 195 Cal 699 
In re Haywood's Estate, 240 P 2d 
1028, 109 Cal App 2d 388—In re 
Leonard’s Estate, 207 P2d 66, 92 
Cal App 2d 420—In re Alegna's Es¬ 
tate, 197 P2d 571, 87 Cal App 2d 
645—In re Selb's Estate, 190 P 2d 
277, 84 Cal App 2d 46 
Conn—Boschen v. Second Nat Bank 
of New Haven. 35 A 2d 849, 130 
Conn 601 

Mass—San try v France, 97 NE2d 
533, 327 Mass 174—Goddard v 
Dupree, 76 NE2d 643, 322 Mass 
247—Ronan v Moroney, 47 NE2d 
933, 313 Mass 475 
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WILLS 


§ 18-19 


has been the moving cause thereof,29 or where the 
testamentary disposition has been the direct con¬ 
sequence and offspring of the delusion 30 This rule 
has been applied where the delusion is as to the 
testator's property,3i or as to the natural objects of 
his bounty,32 such as his children,33 even though he 
may have been rational on other subjects 34 


§19. - Lucid Intervals 

A will made by an insane person may be valid if 
made dunng a lucid interval 

With respect to testamentary capacity, a person 
may be sane at times and insane at other times 35 
So, a will made by an insane person may be valid if 
made during a lucid interval,35 if the facts disclose 
the required elements of capacity at the time in 
question,37 and this is true as to one suffering from 


N T —In re Rice's Estate, 19 N T S 
2d 602, 173 Misc 1038 
Okl—In re Williams’ Estate, 249 P 
2d 94, 207 Okl 209—In re Wheel¬ 
ing's Estate. 175 P 2d 317, 198 Okl 
81—In re Mason’s Estate, 91 P 2d 
657, 185 Okl 278 

Pa—^In re Leedom’s Estate, 32 A 2d 
3, 347 Pa 180—Thomas v Carter, 
33 A 81, 170 Pa 272—In re Weiss’ 
Estate, 77 A 2d 422, 366 Pa 456 
In re Dovci’s Estate, 101 A 2d 449, 
174 Pa Super 266 

In re Nelson’s Estate, Orph, 66 
TorkLegRec 161 

Wash—In re O’Neil’s Estate, 212 P 
2d 823. 35 Wash 2d 325—In re 

Klein’s Estate, 183 P 2d 518, 28 
Wash 2d 456 
68 C J p 436 note 12 

2 Q, Pa—In re Leedom's Estate, 32 
A 2d 3, 347 Pa 180—Thomas v 
Carter, 33 A 81, 170 Pa 272 
In re Dovci’s Estate, 101 A 2d 
449, 174 Pa Super 266 
In re Nelson’s Estate, Orph, 66 
TorkLegRec 161 

30. Md—Doyle v Rody, 25 A 2d 
457, 180 Md 471 

31. Conn—Boschen v Second Nat 
Bank of New Haven, 35 A 2d 849, 
130 Conn 501 

Wash—In re Klein’s Estate, 183 P 2d 
518, 28 Wash 2d 456. 

68 C J p 436 note 13 

32. Conn—Boschen v Second Nat 
Bank of New Haven, 35 A 2d 849, 
130 Conn 501 

Pa—In re Weiss’ Estate, 77 A 2d 422, 
366 Pa 456 

Tex —In re Good’s Estate, Civ App , 
274 S W 2d 900, error refused no re¬ 
versible error—Stone v Grainger, 
Civ App, 66 S W2d 484 
Wash—In re Gwinn's Estate, 219 P 
2d 591. 36 Wash 2d 683 
68 C J p 436 note 14 
ZnspeiLSibility to ties of blood and 
kindred 

Neb—In re Wahl’s Estate, 39 NW 2d 
783, 161 Neb 812—^In re Bose’s Es¬ 
tate, 285 NW 319, 136 Neb 156— 
In re Kerr’s Estate, 222 NW 63, 
117 Neb 630—McClary v Stull, 62 
NW 601, 44 Neb 176 
Right to intestate succession 

A will cannot stand that is in¬ 
duced by an insane delusion concern¬ 
ing any one who. but for such will, 


would succeed to the property by in¬ 
testate succession 

Okl—In re Robertson’s Estate, 189 P 
2d 615, 199 Okl 582 

Wash—In re Klein's Estate, 183 P 
2d 518, 28 Wash 2d 456 
Person m relationship of heir 

A delusion affects testamentary ca¬ 
pacity only when it enters into oi 
controls in some degree exercise of 
the testamentary will against a per¬ 
son who stands in relationship of an 
heir 

NT—In re Kimball’s Will, 281 NT 
S 605, 156 Misc 338 

33. Okl —In re Robertson’s Estate, 
189 P 2d 615, 199 Okl 582 
Wash—-In re Gwinn’s Estate, 219 P 
2d 591, 36 Wash 2d 583—In re 

O’Neil’s Estate, 212 P 2d 823, 35 
Wash 2d 325 

34 Md—Doyle v Rody. 26 A 2d 457, 
180 Md 471 

Pa—In re Leedom’s Estate, 32 A 2d 
3, 347 Pa 180—Thomas v Carter, 
33 A 81, 170 Pa 272 
In re Dovci’s Estate, 101 A 2d 449, 
174 Pa Super 266 

In re Nelson’s Estate, Orph, 66 
Tork Leg Rec 161 
68 C J p 437 note 15 

35 Tex —Reiche v Williams, Civ 
App , 183 S W 2d 687, error refused 
185 SW2d 420, 143 Tex 365 

36- Ark—Thiel v Mobley, 265 SW 
2d 507, 223 Ark 167 
Cal—In re Worrall's Estate, 127 P 2d 
593, 53 Cal App 2d 243 
Fla—Murrey v Barnett Nat Bank 
of Jacksonville, 74 So 2d 647—In 
re Carnegie’s Estate, 13 So 2d 299, 
153 Fla 7 

Minn—In re Olson’s Estate, 36 NW 
2d 439, 227 Minn 289 
Miss—Gholson v Peters, 176 So 605, 
180 Miss 256 

N T —In re Hill’s Will, 73 N T S 2d 
258, appeal dismissed 78 NTS 2d 
365—In re Schmidt’s Will, 139 N 
TS 464 

Or —Corpus Juris cited iu In re 
Scott’s Estate. 228 P 2d 417, 424, 
191 Or 90—In re Pro volt’s Estate, 
151 P2d 736, 175 Or 128—In re 
Murray’s Estate, 144 P 2d 1016, 
173 Or 209 

Pa—In re Nute, Com PI, 33 Del Co 
277 

Tex —Reiche v Williams, Civ App , 
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183 SW2d 587. error refused 185 
S W2d 420, 143 Tex 365 
Wash—In re O’Neil’s Estate, 212 P 
2d 823. 35 Wash 2d 325 
68 C J p 437 note 22 
Rule under statute 
Ga—Anderson v Anderson, SO S E 
2d 807, 210 Ga 464—Scott v Gib¬ 
son. 22 S E 2d 51, 194 Ga 503 

Types of insanity 

(1) A person afflicted with general 
insanity or monomania may make a 
valid will during a lucid interval 
Mies—Gholson v Peters, 176 So 605, 

180 Miss 256 

(2) Person suffering from type of 
insanity called “mente captus” are 
habitually insane and are presumed 
to be incapable of having a lucid in¬ 
terval in which to make a will, and 
pel sons suffering from type called 
“furiosus” are recurrently insane and 
are capable of having such internal 
La—Cormier v Myers, 65 So 2d 345, 

223 La 259—Clanton v Shattuck, 
30 So 2d 823, 211 La 750—Artigue 
V Artigue, 26 So 2d 699, 210 La 
208 

(3) Testator afflicted with senile 
dementia may have lucid interval 
duimg which he is qualified to will 
Me—In re Loomis’ Will, 174 A 38, 

133 Me 81 

(4) This IS true where testator was 
suffering from senile dementia in an 
advanced stage 

Or—In re Provolt’s Estate, 151 P 2d 
736, 175 Or 128 

(5) Senile dementia generally see 
infra § 27 h 

Although fized iusamty has been 
established, testator’s capacity to 
make will may be proved by showing 
that execution of will was during 
lucid interval 

Me—In re Loomis* Will, 174 A 38. 
133 Me 81 

Au interdicted person can make a 
valid will duiing a lucid interval 
La—Succession of Lanata, 18 So 2d 
600, 205 La 915 

37. Cal —In re Worrall’s Estate, 127 
P2d 693, 63 Cal App 2d 243 
Minn—In re Olson’s Estate, 35 NW. 

2d 439, 227 Minn 289 
Or—In re Provolt's Estate, 151 P 2d 
736, 176 Or 128 

Time at which capacity must exist 
generally see supia § 6. 
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§§ 19-20 WILLS 

any delusion ^8 a lucid interval is not merely a 
cessation of the violent symptoms of an insane dis¬ 
order, but a restoration of the mind sufficiently to 
have a sound and disposing mind ^9 
A statute requiring a certification of lucidity by 
two physicians to enable a demented person to make 
a will does not apply when the testator has not 
been legally declared demented 

§ 20, - Adjudication as to Insanity or 

Incompetency; Guardianship or 
Commitment 

In general, a person does not lack testamentary ca¬ 


pacity because he has been adjudicated insane or in¬ 
capable of handling his affairs, or has been confined in 
an institution for the insane, or because a guardian has 
been appointed for him. 

A person is not incompetent to make a will be¬ 
cause he has been adjudicated to be of unsound 
mind,4t or insane, or has been confined m an in¬ 
stitution for the insane 

This IS true where a person has been adjudicated 
to be incapable of managing his property, or han¬ 
dling his affairs,44 whether the adjudication of in- 
competency precedes or follows the execution of the 


38. Pa—In re Rupert’s Estate, 36 
A 2d 500. 349 Pa 58 

39. Del—In re Miller’s Will, 85 A 
803, 26 Del 477 

Pa—Waller’s Est, 14 PaDist 89 
Other statement 

A lucid interval is not merely a 
cooler moment, and abandonment of 
pain or violence or of higher state 
of torture, a mind relieved from ex¬ 
cessive pressure, but an interval in 
which the mind, having thrown off 
the disease, has recovered from its 
general habit, it is not the mere ab¬ 
sence of the subject of the delusion 
from the mind or a concealment of 
delusions, but their total absence, 
their nonexistence in all circumstanc¬ 
es, and a recovery from the disease 
and subsequent relapse 
Tenn —Melody v Hablin, 116 S W 2d 
237, 21 Tenn App C87 
40 Philippine—Hernaez v Hernaez, 
1 Philippine 689 

41. Colo —Corpus Juris quoted In 
In re McCrone's Estate, 101 P 2d 
25, 26, 106 Colo 69 

Okl —Corpus Juris quoted in Moore 
V Glover, 163 P 2d 1003, 1005, 195 
Okl 646 

68 C J p 437 note 25 
Conclusiveness and effect of adjudi¬ 
cation generally see Insane Persons 
§ 32 

Statute held inapplicable 

The statute prohibiting persons 
judicially determined to be of un¬ 
sound mind from making conveyance 
or contract or delegating any power 
or waiving any right was intended 
to cover the making of contracts and 
conveyances, and not to control on 
the matter of testamentary capacity 
Cal —In re Worrall's Estate, 127 P 2d 
593, 53 Cal App 2d 243 

42 KM—In re Armijo’s Will, 261 
P 2d 833, 67 NM 649 
Adjudication as lunatic from alcoholic 
dementia see infra § 25 
Presumption from adjudication of in¬ 
sanity see infra § 37 
“Mental capacity to execute a will 
may factually exist and be shown 
though testator has been adjudged 
Insane A party may have been ad¬ 


judged insane yet to make a valid 
will the law only requires that at 
the time of composing and execut¬ 
ing it, he be factually so far free 
of his affliction that the ordinary le¬ 
gal consequences of his insanity do 
not apply to what he is then doing" 
Va —^Western State Hospital of 

Staunton v Wininger, 83 S E 2d 446, 
453, 196 Va 300—^Tate v Chumb- 
ley, 57 S E 2d 161, 158, 190 Va 480 
Testamentary capacity not m issue; 
estoppel 

Testatrix’ testamentary capacity 
was not an issue m proceedings to 
have her adjudged insane and a com¬ 
mittee appointed for her, and judg¬ 
ment in lunacy proceedings did not 
estop beneficiary of will to offer it 
for probate 

Va—Tate v Chumbley, supra 

43. Colo—Corpus Juris quoted In 
In re McCrone's Estate, 101 P 2d 
25, 26, 106 Colo 69 

Mich —In re Nickel's Estate, 32 S W 
2d 733, 321 Mich 519 
Okl —Corpus Juris quoted in Moore 
V Glover, 163 P 2d 1003, 1005, 196 
Okl 646 

Pa—^In re Duncan’s Will, 23 A 2d 
357, 147 Pa Super 133 
68 C J P 437 note 28 

The failure to procure an order re¬ 
quired by Mental Hygiene Daw as a 
condition precedent to execution of a 
propounded instiumant as a will by 
one confined to private sanitarium 
for mentally ill did not vitiate testa¬ 
mentary document otherwise valid, 
especially where subsequent to execu¬ 
tion of will. Department of Mental 
Hygiene advised sanitarium that it 
waived provisions to permit party to 
make a will 

KY—In re AlexiefTs Will, 94 NYS 
2d 32, affirmed 97 NY S 2d 632, 277 
App Div 790, appeal denied 98 N 
YS2d 582, 277 App Div 901 

44. Cal —In re Jamison's Estate, 256 
P2d 984, 41 Cal 2d 1 

Colo—Coipus Juiis quoted In In re 
McCrone's Estate, 101 P 2d 25, 26, 
106 Colo 69 

Kan —In re Hall's Estate, 196 P 2d 
612, 165 Kan 465- 
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Okl—In re Wadsworth’s Estate, 273 
P 2d 997—Corpus Juris cited m In 
re Martin’s Estate, 188 P 2d 862, 
864, 199 Okl 667—Corpus Juris 

quoted in Moore v Glover, 163 P 2d 
1003, 1005, 195 Okl 646 
68 C J p 437 note 26 

“A person may indeed be incapable 
of managing and conserving a large 
estate and yet be perfectly able to 
understand the nature of a will, to 
comprehend the extent of his prop¬ 
erty, and to recall the natural ob¬ 
jects of his bounty 

Wash—In re Bottger’s Estate, 129 P 
2d 518, 527. 14 Wash 2d 676 
Judgment of incompeteucy in. guard¬ 
ianship proceedings 
Cal—Jensen v Jensen, 192 P 2d 55, 
84 Cal App 2d 764 
Age 

(1) Adjudication that ward was 
mentally incompetent to have care, 
control, and custody of his property 
because of age would not render him 
mentally incompetent in other mat¬ 
ters and he might be sufficiently com¬ 
petent to make a will 

Mich—In re Johnson’s Estate, 281 N 
W 597, 286 Mich 213 

(2) Old age generally see infra § 
27 

Interdiction 

Pact that testator was under Inter¬ 
diction by judgment of court prior to 
execution of will would not, ipso 
facto, incapacitate him from making 
a will, but would only be evidence of 
incapacity, to be considered with all 
other evidence 

La—Succession of Schmidt, 53 So 2d 
834, 219 La 675—Succession of 
Lanata, 18 So 2d 600, 205 La. 915 

Participation in proceedings as not 
estoppel 

The issues in a proceeding to ap¬ 
point a committee for aged woman 
who was incapable of taking proper 
care of her property were not the 
same as the issues in a suit to deter¬ 
mine her testamentary capacity, 
therefore, fact that legatee, named 
in will executed by her on same day 
that her committee was appointed, 
participated in proceeding for ap- 
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Will It IS also true where a guardian or con¬ 
servator of one's person or estate has been ap¬ 
pointed,^® in the absence of a controlling statute, 
and unless the order appointing the guardian is 
based on an express finding of some mental defect 
inconsistent with the possession of the capacity 
required for the execution of a will, ^8 and in the 
particular circumstances the order appointing a 
guardian may in no sense be an adjudication that 
the ward is mentally incompetent to handle his own 
affairs 

Conversely, a judgment declaring a person to be 
of sound mind is not conclusive as to his compe¬ 
tency,®® and a person’s restoration to capacity to 
transact his business in one year does not establish 
his testamentary capacity in a subsequent year 
However, a judicial finding, in a proceeding for 
the appointment of a guardian, that the testator 
was competent to handle his own affairs has been 


WILLS §§ 20-22 

held certainly equivalent to a finding that he was 
then competent to make a will 

§ 21. Imbecility 

Imbecility may establish testamentary Incapacity 

Imbecility may be sufficient to establish testamen¬ 
tary incapacity,® 3 unless the testator possesses an 
understanding of the essential matters 

Resolutions of psychological and education as¬ 
sociations requiring expert examination before a 
person may be classified as a moron are not binding 
on courts where they have not been given statutory 
effect by the legislature ®® 

§ 22. Eccentricity, Personal Habits and 
Conduct 

Eccentricities or undesirable personal habits or char¬ 
acteristics do not of themselves render a person in¬ 
competent to make a will 


pointment of committee did not es¬ 
top the legatee to asseit in the suit 
that she possessed testamentaiy ca¬ 
pacity 

Va—Gilmer v Brown, 44 S E 2d 16, 
186 Va 630 

3)ecree prospective only 
Pa —In re Meckley’s Estate, Orph , 
54 Lane Rev 173 

45. Wash—In re Bottger's Estate, 
129 P 2d 518, 14 Wash 2d 076 

46 Cal—In re Jamison’s Estate, 256 
P 2d 984, 41 Cal 2d 1 
In re Powers’ Estate, 184 P 2d 
319, 81 Cal App 2d 480 
Colo—Corpus Juris q.uoted in In re 
McCrone's Estate, 101 P 2d 25, 26, 
106 Colo 69 

Iowa—In re Willer’s Estate, 281 N 
W 155. 225 Iowa 606 
Me—^Appeal of Eastman, 194 A 686, 
135 Me 233 

Mich —In re Vallender’s Estate, 17 
NW2d 213, 310 Mich 359—In re 
Johnson’s Estate, 281 NW 597, 
286 Mich 213 

Okl —Corpus Juris c(.uoted m Moore 
V Glover. 163 P 2d 1003, 1005, 195 
Okl 646—In re Nitey’s Estate, 53 
P2d 215, 175 Okl 389 
Pa —In re Kovolowski's Estate, 
Orph , 16 Som Leg J 122 
Wis—In re Sowka's Will, 19 NW2d 
898, 247 Wis 498 
68 C J p 437 note 27. 

Presumption from adjudication as to 
guardianship see infra § 37 
“A person may require a 

guardian to supervise his estate and 
yet he competent to make a valid will 
disposing of It upon his death ” 
Wash—In re Bottger’s Estate, 129 
P2d 618, 527, 14 Wash 2d 676 
practically universal rule 
Eian—In re Hall’s Estate, 195 P 2d 
612, 165 Kan 465. 


Appointment not conclusive har 
Colo —In re McCrone's Estate, 101 
P 2d 25. 106 Colo 69 

Becree not conclusive of Insanity 
Vt—In re Hanrahan’s Will, 194 A 
471, 109 Vt 108 

Appointment because of age and 
physical infirmities 
Mich—In re Paquin’s Estate, 43 NW 
2d 858, 328 Mich 293 

Becree prospective only 

Deciee adjudging person to be 
weakminded and appointing guardian 
for his estate operates prospectively 
only and cannot nullify his prior will, 
though executed on day on which 
guardianship proceedings were be¬ 
gun 

Pa—In re Taylor’s Estate, 175 A. 640, 
316 Pa 557 

In re Ryman, 11 A 2d 677, 139 Pa 
Super 212 

Statute held inapplicable 

In will contest on ground of inca¬ 
pacity of testatrix who had been de¬ 
clared incompetent and for whom a 
guardian had been appointed, statute 
prohibiting person judicially deter¬ 
mined to be of unsound mind from 
making conveyance or contract, dele¬ 
gating any power, or waiving any 
right, not being intended to control 
on testamentary capacity, was inap¬ 
plicable, and did not prevent an in¬ 
quiry into the question whether tes¬ 
tatrix was of sound and disposing 
mind and memory at the time of exe¬ 
cution of will 

Cal,—In re Worrall's Estate, 127 P 2d 
693, 53 Cal App 2d 243 

47. Va —Gilmer v Brown, 44 S E 2d 

16. 186 va 630 

48. Wash—In re Bottger’a Estate, 
129 P2d 618, 14 Wash 2d 676. 
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49- Wash—In re Bottger’s Estate, 
supra 

50. Colo —Corpus Juris quoted in 
In re McCrone's Estate, 101 P 2d 
25, 2b, 106 Colo 69 

Okl—Corpus Juris quoted in Moore 
V Glover, 163 P 2d 1003, 1005, 195 
Okl 646 

68 C J p 437 note 29 
Adjudication as to insanity and 
guardianship as evidence see infra 
§§ 45, 64 

Execution of will after verdict of 
competency 

Where testator purportedly exe¬ 
cuted will ten days after jury’s ver¬ 
dict of competency in incompetency 
proceeding, but before court had en¬ 
tered order confirming the verdict, 
the order was not conclusive on is¬ 
sue of testamentary capacity in sub¬ 
sequent proceeding for probate, but 
under rule of res judicata question 
of mental capacity was to be limited 
to period from date of verdict to time 
will was executed 

NT—In re Ernst's Will, 86 NTS 
2d 662, 194 Misc 237 

51. Okl—In re Martin’s Estate, 188 
P2d 862, 199 Okl 667 

52. Cal —In re Haywood's Estate, 
240 P2d 1028, 109 Cal App 2d 388 

53. Pa —McTaggart v Thompson, 11 
Pa 149 

54. Ga—Potts V House, 6 Ga 324, 
60 AmE 329 

Or—Chrisman v Chrisman, 18 P 
6, 16 Or 127 

Requisites for testamentary capaci¬ 
ty see supia § 15 

55 SC—In re Brazman’s Will, 173 
S E 623. 172 S C 1S8. 
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§ 22 WILLS 

Eccentricity, or eccentricities, or peculiarities,^® making a will Courts guard jealously the rights 
or deviation or departure from normal conduct,®"^ of all rational people, including the queer, to make 
or from normal thought or action,^8 do not of them- wills 

selves render a person incompetent to make a will, ^ testator is not incompetent because of stinginess 
although they may be taken into consideration with or miserliness,®^ a disagreeable disposition,ir- 
other facts in determining whether the testator is ritability,®^ unsociability,®^ bad or violent temper,®® 
of such mental capacity as the law requires for fits of rage,®® slovenliness or untidiness, as in dress 


5G. Cal —In re Kidgway’s Estate, 
206 P2d 892, 92 Cal App 2d 325— 
In re Selb*s Estate, 190 P 2d 277, 
84 Cal App 2d 46—In re Morey’s 
Estate. 171 P 2d 131, 75 Cal App 2d 
628—In re Johansen's Estate, 144 
P 2d 72, 62 Cal App 2d 41 

Ga—Ehlers v Rheinberger, 49 SE 
2d 535, 204 Ga 226 

Ill —Gilbert v Oneale, 21 NE2d 283, 
371 Ill 427—Hoskinson v Love- 
lette, 5 NE2d 219, 365 Ill 21 
McGovern v McGovern, 65 N E 
2d 583, 328 Ill App 316—Wilson v 
Bell. 43 NE2d 162, 315 Ill App 
418 

Ky—Sloan v Sloan, 197 S W 2d 77, 
303 Ky 180—Perkins’ Guardian v 
Bell. 172 SW2d 617. 294 Ky 767 
—Clark V Johnson, 105 S W2d 576, 
268 Ky 591 

Md—Sellers v Qualls, 110 A 2d 73— 
Lynn v Magness, 62 A 2d 604, 191 
Md 674 

Mich —In re Thayer's Estate, 15 N W 
2d 712, 309 Mich 473—In re John¬ 
son's Estate, 13 NW2d 852, 308 
Mich 366 

Mo—Proffer v Proffer. 114 S W 2d 
1035, 342 Mo 184 
Shearrer v Shearrer, App, 259 
S W 2d 705—Minturn v Conception 
Abbey. 61 S W 2d 352, 227 Mo App 
1179 

NY—In re Hill’s Will, 73 N T S 2d 
258, appeal dismissed 78 NTS 2d 
365 

In re Vonhaus’ Estate, 4 N T S 2d 
599, 167 Misc 660 

Or —Corpus Juris cited lu In re 
Scott's Estate, 228 P 2d 417, 424, 
191 Or 90 

Pa—In re Roberts’ Estate, 94 A 2d 
780, 373 Pa 7—In re Higbee’s Es¬ 
tate, 75 A 2d 599, 365 Pa 381— 
In re Rupert's Estate, 36 A 2d 500, 
349 Pa 68 

RI—^Rynn v, Rynn, 181 A 289, 56 
RI 310 

Tenn—Rogers v Hickam, 208 SW 
2d 34, 30 Tenn App 504—Melody v 
Hamblin, 115 S W 2d 237, 21 Tenn 
App 687—^Pitch V Amencein Trust 
Co . 4 Tenn App 87 

Utah—In re Buttars’ Estate, 261 P 
2d 171—^In re Hanson's Estate, 62 
P2d 1103, 87 Utah 580 

WVa—^Ritz V Kmgdon, 79 S E 2d 
123—^Nicholas v Kershner. 20 W 
Va 251 

68 C J p 437 note 32 

Eccentricities accompanying old age 
see infra § 27, j 


Eccentricity as evidence of testa¬ 
mentary incapacity see infra § 66 
“There is a decided difference be¬ 
tween eccentricity, mental peculiari¬ 
ties, misapprehensions on 

the one hand and testamentary in¬ 
capacity on the other" 

“A man's mental capacity must be 
gauged by something more than his 
idiosyncrasies and peculiarities " 

Ark —Shippen v Shippen, 211 S W 2d 
433, 435, 213 Ark 517 
Wash—In re Benison’s Estate, 162 
P2d 245, 249, 23 Wash 2d 699^ 
Rule under statute 
Ga—Brumbelow v Hopkins, 29 SE 
2d 42. 197 Ga 247 
Ezrtreme ecceutricxty 
Or—In re Murray's Estate, 144 P 2d 
1016. 173 Or 209 
Gross eccentricities 
Neb—In re Scoville's Estate, 31 NW 
2d 284, 149 Neb 415—In re Fra¬ 
zier’s Estate, 267 NW 181, 131 Neb 
61 

Eccentncities of conduct 
Pa—In re Rupert’s Estate, 36 A 2d 
600, 349 Pa 58 

Peculiarities of speech or manner 
Neb—In re Scoville’s Estate, 31 N 
W2d 284, 149 Neb 415—In re Fra¬ 
zier's Estate, 267 NW 181, 131 Neb 
61 

The tendency of the courts is more 
and more toward the upholding of 
wills which are attacked by dissat¬ 
isfied relatives who are usually able 
to produce some evidence of peculiari¬ 
ties 

Ky—Tye v Tye, 229 S W 2d 973, 312 
Ky 812 

Eccentric will 

Fact that an eccentric will is made 
by an eccentric person is not suffi¬ 
cient in itself to invalidate the will 
Pa—In re Johnson's Estate, 87 A 2d 
188, 370 Pa 125 

Iiivmg In virtual seclusion 

Ky—Teegarden v Webster. 199 SW 
2d 728, 304 Ky 18 

57- Cal—In re Morey’s Estate, 171 
P2d 131, 75 Cal App 2d 628 
Mich—In re Johnson's Estate, 13 N 
W2d 852. 308 Mich 366 

Asking idle g,uestions 
N J —In re Rein's Will, 50 A 2d 380, 
139 N JEq 122 

Pa—In re Conway’s Estate, 79 A 2d 
208, 366 Pa, 641—In re Lawrence’s 
Estate, 132 A 786, 286 Pa 68 
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Tex —Garcia v Galindo, Civ App , 
199 S W 2d 488, reversed on other 
grounds 199 S W 2d 499, 145 Tex 
607—McCannon v McCannon, Civ, 
App, 2 S W2d 942 

58. Cal —In re Johansen’s Estate, 
144 P2d 72, 62 Cal App 2d 41 

59. Mo—Proffer v Proffer, 114 S W, 
2d 1035, 342 Mo 184 

Shearrer v Shearrer, App, 259 
S W 2d 705—Minturn v Concep¬ 
tion Abbey, 61 S W 2d 352. 227 Mo 
App 1179 

Tenn—Melody v Hamblin, 115 S W, 
2d 237, 21 Tenn App 687 

60. Ky—Tye v Tye, 22 9 S W 2d 973, 
312 Ky 812—Kentuckv Trust Co v. 
Gore, 192 S W 2d 749, 302 Ky 1. 

61. Ky—Clark v Johnson, 105 S W, 
2d 576, 268 Ky 591 

Md—Sellers v Qualls, 110 A 2d 73 
Or —Corpus Juris cited m In re Hill’s 
Estate, 256 P 2d 735, 741, 198 Or 
307—Corpus Juris cited in In re 
Scott’s Estate, 228 P 2d 417, 424, 
191 Or 90 

Wash —In re Miller’s Estate, 116 P 
2d 526, 10 Wash 2d 258 
68 C J p 438 note 33 

62. Cal—In re Collins’ Estate, 164 
P 1110, 174 Cal 663 

63. Cal—In re Alegria's Estate, 197 
P2d 671, 87 Cal App 2d 645 

Pa—In re Catania’s Estate, 20 Pa 
Dist & Co 656 

Utah —In re Hanson’s Estate, 52 P 2d 
1103, 87 Utah 580 

Imtahllity ordinarily of little im¬ 
portance 

Pa—In re Phillips’ Estate, 149 A 
719, 299 Pa 415 

64- Wash —In re Miller's Estate, 116 
P2d 526, 10 Wash 2d 268 

Failure or refusal to converse 

Testator’s failure to make effort to 
converse with daughter-in-law and 
his refusal to answer her questions 
did not indicate mental incapacity 
Md—Acker v. Acker, 192 A 327, 172 
Md 477. 

65. Cal—In re Alegria’s Estate, 197 
P 2d 571, 87 Cal App 2d 646 

Pa—In re Kline’s Estate, 115 A 2d 
364, 382 Pa 395 
68 C J p 438 note 35 

66. Pa—In re Rupert’s Estate, 36 
A 2d 500, 349 Pa. 58. 
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or person,6'^ or offensive or filthy habits,6^ although 
evidence of such matters may be admissible, as dis¬ 
cussed infra §§ 52-57. 

§ 23. Prejudices and Beliefs 

Unjust prejudices do not deprive a person of testa¬ 
mentary capacity, nor do peculiar beliefs or opinions, un¬ 
less they prevent the exercise of a rational judgment 
with respect to the disposition of his property. 

A person does not lack testamentary capacity 
merely because he holds unjust prejudices,69 or be¬ 
liefs or opinions generally regarded as peculiar or 
unsound,70 or as false,7i or absurd,72 or fixed no¬ 


tions and opinions on family or financial matters ;73 
but a peculiar belief may be material in connection 
with other circumstances in determining the ques¬ 
tion of capacity 74 

A testator may be competent although he is an 
atheist,75 or a religious fanatic,7® or believes in 
Christian Science,77 spiritualism,78 the possibility 
of communication with departed spirits,79 Sweden- 
borgianism,60 or witchcraft,or in the exercise of 
unnatural powers by himself or others, or in the 
transmigration of souls of men to animals,^3 or al¬ 
though he has superstitious terrors or beliefs,34 or 


67. Ill—Gilbert v Oneale, 21 NE 
2d 283, 371 Ill 427 

Mich—In re Grow's Estate, 299 N 
W 83 6, 299 Mich 133—In re Little¬ 
john's Estate, 215 NW 55, 239 
Mich 630—In re Murray’s Estate, 
188 MW 381, 219 Mich 70—Lef- 
fingwell V Bettinghouse, 115 NW 
731, 151 Mich 513 

Neb—In re Scoville’s Estate, 31 NW 
2d 284, 149 Neb 415—In re Fra¬ 
zier’s Estate, 267NW 181, 131 Neb 
61. 

NT—In re Jerrells’ Will, 63 N Y S 2d 
499, appeal dismissed 70 NTS 2d 
580 

Or—Corpus Juris cited in In re 
Scott’s Estate, 228 P 2d 417, 424, 
191 Or 90 

Utah—In re Hanson’s Estate, 52 P 
2d 1103, 87 Utah 580 
68 0 JT p 438 note 36 
Slovenliness accompanied by old age 
see infra § 27 

68. Cal —In re Ridgway’s Estate, 
206 P2d 892, 92 Cal App 2d 325— 
In re Selb's Estate, 190 P 2d 277, 
84 Cal App 2d 46 

Ill—Gilbert v Ontale, 21 N E 2d 283, 
371 Ill 427 

Pa—In re Pelechacz' Estate, Orph , 40 
LuzLegReg 345 

Wash—In xe Miller's Estate, 116 P 
2d 526, 10 Wash 2d 258 
68 C J p 438 note 37 

69. Cal —In re Lingenfelter’s Estate, 
241 P 2d 990, 38 Cal 2d 571 

In re Alegria’s Estate, 197 P 2d 
671, 87 Cal App 2d 646—^In re Pow¬ 
ell’s Estate, 299 P 108, 113 Cal 
App 670—In re Struve’s Estate, 279 
P 846, 100 Cal App 255 
Neb—In re Wahl's Estate, 39 NW 
2d 783, 161 Neb 812 
Pa—In re Mohler’s Estate, 22 A 2d 
680, 343 Pa 299 
68 C J p 438 note 40 
Prejudice as constituting insane de¬ 
lusion see supra § 18 
'Wills ... do not depend for 
their validity upon the testator's 
. , freedom from prejudice " 

Ariz—In re Smith's Estate, 91 P 2d 
264, 266, 63 Ariz 606 
Cal—In re Perkins’ Estate, 235 P 45, 
49, 195 Cal. 699. 


N T—In re White's Will, 24 NE 935, 
937, 121 NT 406 

In re Hargiove’s Will, 28 NTS 
2d 571, 573, 262 App Div 202, af¬ 
firmed 42 NE2d 608, 288 NT 604 
In re Jerrells' Will, 63 N T S 2d 
499, 613, appeal dismissed 70 NT 
S 2d 580 

Prejadioes agamst members of family 
Pa—In re Kline's Estate, 115 A 2d 
364, 382 Pa 395 

Prejudice agamst natural object of 
bounty 

Testator’s unreasonable prejudice 
against natural object of his bounty 
IS not ordinarily a ground for in¬ 
validating will 

Ill—Sterling v Dubin, 126 NE2d 
718, 6 Ill 2d 64—^Logsdon v Logs¬ 
don, 104 NE2d 622, 412 Ill 19 
Xrnfounded prejudice towards near 
relative 

Unfounded prejudice, or antipathy, 
or even hatred towards a near rela¬ 
tive IS not of itself enough to de¬ 
stroy testamentary capacity 
Miss —Gholson v Peters, 176 So 606, 
180 Miss 256 

Pact that testator was actuated by 
a mere dislike does not mean that he 
lacked testamentary capacity 
Anz—In re Smith's Estate, 91 P 2d 
254, 53 Anz 505 

70- Neb—In re Wahl’s Estate, 39 
NW2d 783, 151 Neb 812 
Pa—In re Rife’s Will, Orph , 59 York 
Leg Rec 169—In re Henry’s Estate, 
Orph, 52 York Leg Rec 177 
68 C J p 438 note 41 
Illogical belief as not evidence of In- 
samty 

(1) A belief may be illogical or 
preposterous, without being evidence 
of insanity 

Cal—In re Lmgenfelter’s Estate, 241 
P 2d 990, 38 Cal 2d 571—In re Perk¬ 
ins' Estate, 235 P 45, 195 Cal 699 

(2) Insanity generally see supra §§ 
17-20 

71. Cal —In re Johanson's Estate, 
144 P2d 72, 62 Cal App 2d 41 

72. Pa—In re Rupert’s Estate, 36 
A 2d 500, 349 Pa 58 

73- RI—Rynn v Rynn, 181 A. 289, 
56 RI 310 


74 Neb—In re Wahl’s Estate, 39 N 
W2d 783, 161 Neb 812 
68 C J p 439 note 52 

75. Ky—^Woodruff’s Ex’r v Wood- 
ruft, 26 S W 2d 751, 233 Ky 744 

76. Ky—In re Weir’s Will, 39 Ky 
434 

Or—In re Murray’s Estate, 144 P 2d 
1016, 173 Or 209 

77. NT—In re Brush’s Will, 72 N 
YS 421, 35 Misc 689 

78- Ky —Davis' Ex'r v Laughlin, 
133 SW2d 544, 280 Ky 422 
Mass—Donovan v Sullivan, 4 NE 
2d 1004, 296 Mass 65 
Or —In re Murray’s Estate, 144 P 2d 
1016. 173 Or 209 
68 C J p 438 note 44 
Admissibility of evidence as to belief 
in spiritualism see infra § 46 
Belief as not constituting Insane de¬ 
lusion see supra § 18 a 
ZTormal belief m spuituaZim 
Ky—Compton v Smith, ySO S W 2d 
657, 286 Ky 179 

79. Mass—Donovan v Sullivan, 4 
NE2d 1004, 296 Mass 55 
Or—In re Murray’s Estate, 144 P 2d 
1016, 173 Or 209 

Communication by physical and ma¬ 
terial means 

However, a belief in communica¬ 
tion with dead people by letters and 
telephone and other physical and 
material means goes beyond a nor¬ 
mal belief in spiritualism 
Ky—Compton v Smith, 150 S W 2d 
657, 286 Ky 179 

sa Ill—Scott V. Scott, 72 NE 708, 
212 Ill 597 

81. Ill—Carnahan v Hamilton, 107 
NE 210, 265 111 508, Ann Cas 1916C 
21 

68 C J p 439 note 47 

82. Ky—McCrocklin’a Adm’r v Lee, 
56 S W 2d 564, 247 Ky 31 

68 C J p 439 note 48 

83- NT—Bonard’s Will, 16 Abb Pr , 
N.S , 128 

84 NT—Thompson v Quimby, 2 
I Bradf Surr 449, afliimed 21 Barb. 
1 107. 
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entertains unusual views as to the future life 

Piety or devotion to one’s church and its insti¬ 
tutions,or solicitation for the spintual welfare of 
others in whom the testator is interested,does not 
indicate weak mentality, nor does religious zeal 
import testamentary incapacity 88 

A testator is incompetent if his mind is so con¬ 
trolled by his peculiar views as to prevent the ex¬ 
ercise of a rational judgment touching the disposi¬ 
tion of his property, so, a belief in spiritualism 
may be possessed to the extent that it destroys the 
will power and overcomes it 90 

§ 24- Moral Delinquency 

Moral delinquency alone does not amount to testa¬ 
mentary incapacity. 

Moral delinquency alone does not amount to 
testamentary incapacity 91 

§ 25. Use of Intoxicants 

The fact that a person uses, or Is addicted to, Intox¬ 
icants does not deprive him of testamentary capacity 
unless, at the time he executes the will, they deprive 
him of Judgment, reason, or comprehension 

If the testator’s mind is capable of understanding 
those essential matters necessary to the execution 
of a will, as discussed supra § 15, at the time the 


will is made, supra § 5, he has testamentary ca¬ 
pacity, even though he is in some degree under the 
influence of intoxicating liquors,®^ or although he 
IS of intemperate habits and frequently or habitually 
intoxicated,93 or has been judicially declared a 
drunkard®^ or a lunatic from alcoholic dementia 95 
This is so even though his mind is so weakened by 
intoxicants that he cannot take care of his es¬ 
tate 98 To constitute insanity, in this connection, 
more than dipsomania must be shown 97 

On the other hand, a testator does not have ca¬ 
pacity if, at the time the will is executed, he is 
deprived of judgment and reason,® 8 or is prevented 
from having an independent comprehension of what 
he is doing,99 by the use of intoxicants, or if he is 
suffering from chronic alcoholic insanity.l 

§ 26. Use of Drugs 

The mere fact of using drugs does not deprive a per¬ 
son of testamentary capacity, but the use may be so 
excessive as to have that effect. 

A user of drugs is not incapacitated, by the fact 
of such use, from making a will,2 although such 
use is a factor to be considered,9 but the general 
principles as to testamentary capacity, as discussed 
supra § IS, apply 4 It is possible that a testator 
may have testamentary capacity even though it is 


85. Tenn —Gass’ Heirs t. Gass’ 
ExTs, 3 Humphr 278 

88. Ky—Clark v Johnson, 105 SW 
2d 576, 268 Ky 591 

87. Ky—Clark v Johnson, supra, 

88. Ky—Clark v Johnson, supra. 

89. Wis—Smith’s Will, 8 NW 6l6, 
9 NW 665, 52 Wis 543, 38 Am R 
766 

68 C J p 439 note 63 

90. Ky—Compton v Smith, 150 SW. 
2d 657, 286 Ky 179 

Belief as indicating- insane delusion 
see supra § 18 a 

91 Ill —^Daugherty v State Savings, 
Loan & Trust Co, 126 NE 645, 
292 Ill 147 

68 CJ p 439 note 54 
4dmissibility of evidence as to moral 
delinquency see infra § 67 

92 Cal—In re Smethurst's Estate, 
59 P2d 830, 16 CalApp2d 322 

68 C J p 439 note 57. 

Use of intoxicants as evidence of 
testamentaiy incapacity see infra 
§§ 24, 43, 61 

93. Cal —In re Smethurst’s Estate, 
59 P2d 830, 16 Cal App 2d 322 
Fla—^Henson v Denniston, 169 So 
624, 124 Pla 843 

Iowa—In le Waller's Estate, 281 N 
W* 155, 225 Iowa 606 
Kan —In rc Millar's Estate, 207 P 2d 
483, 167 Kan 455. 


Okl —^Duckwall v Lawson, 172 P 2d 
415, 197 Okl 472—In re DeVine's 
Estate, 109 P 2d 1078, 188 Okl 423 
Pa—In re Olshefski's Estate, 11 A 2d 
487, 337 Pa 420 

Tenn—^Hammond v Union Planters 
ISTat Bank, 222 S W 2d 377, 189 
Tenn 93 | 

Rogers v Hickam, 208 S W 2d 34, 
30 Tenn App 604—^Pitch v Ameri¬ 
can Trust Co, 4 Tenn App 87 
68 C J p 439 note 58 

94. Wis —Slinger^s Will, S7 NW 
236, 72 Wis 22 

68 C J p 440 note 59 

95. NT—In re Barlow’s Will, 168 
NTS 131, 180 AppDiv 860 

Effect of adjudication of insanity 
generally see supra § 20 

96 NT—Matter of Johnson, 27 N 
TS 649, 7 Misc 220 

97 Cal —In re Smethurst’s Estate, 
59 P2d 830, 16 Cal App 2d 322. 

98. Utah—In re Van Alstme's Es¬ 
tate, 72 P 942, 26 Utah 193 
68 C J p 440 note 62 
“The intoxication of the testator 
[if] established on the day of 
execution of the will, must have been 
of such a degree as to have deprived 
him of judgment while executing it 
It must affirmatively appear that the 
mind of the testator was totally de¬ 
stroyed, and that he was so far under | 
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the influence of liquor at the instant 
of its execution that he was incapable 
of comprehending the nature of his 
act, the extent of his property, and 
those who bad a claim upon his 
bounty “ 

Cal—In re Smethurst’s Estate, 59 P 
2d 830, 834, 15 Cal App 2d 322 

99. Cal—In re Smethurst’s Estate, 
supra 

1. NT—^Matter of Ely’s Estate, 39 
NTS 177, 16 Misc 228 

Insanity generally see supra § 17 

2. Ill —Johnson v First Union Trust 
& Savings Bank, 273 HI App 472. 

68 C J p 440 note 64 
Admmlstratiou of morphine 
Cal—In re Bowney's Estate, 124 P 2d 
637, 51 Cal App 2d 275, 

3. Cal—In re Downey's Estate, su¬ 
pra 

Administratioii of morphine 
Cal —In re Downey’s Estate, supra 

4. Okl —In re Anderson’s Estate, 
286 P 17, 142 Okl 197 

A narcotics addict has testamen¬ 
tary capacity if he has sufficient 
mind and memory to undei stand the 
nature and extent of his property, 
proper objects of his bounty, and 
nature of his testamentary act 
Pla—^In re Wilmott*a Estate, 66 So 2d 
466, 40 ALR2d 1399. 
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proved that he was somewhat under the influence of 
drugs at the time he executed his will ^ 

However, mental unsoundness such as will con¬ 
stitute testamentary incapacity may be produced by 
the excessive use of drugs,® under which circum¬ 
stances the testator is incompetent.^ 

§ 27. Old Age 

a In general 

b Senility, senile dementia 


a. In G-eneral 

Old age does not incapacitate a person from making 
a will, even though it is accompanied by infirmities of 
mind or body 

A person possessing the requisites of testamentary 
capacity, as discussed supra § 15, at the time of 
executing his will,8 is not incapacitated from mak¬ 
ing a will by old age,9 although this is a proper 
matter, or factor, to be considered in determining 


5. Pla—In re Wilmott’s Estate, su- 
prsL 

ITajrcotics 

Ky—Nunn v Williams, 254 S W 2d 
698 

ComlbrnatzoxL witn disease 

(1) The same is true where the 
rava^res of disease combine with the 
effects of drugs 

Fla—In re Wilmott’s Estate, Pla, 
66 So 2d 466, 40 A L. R 2d 1399 

(2) Disease generally see infra § 
29 

6. Ill—Johnson V First Union Trust 
& Savings Bank, 273 Ill App 472 

Mo—Naylor v McRuei, 154 SW 
772, 248 Mo 423 

7. Ill —Johnson v First Union 
Trust & Savings Bank, 273 Ill App 
472 

68 C J p 440 note 67 
Use of drugs as evidence of testa¬ 
mentary incapacity see infra § 61 

8. Ill—Wilson V Bell, 43 NE2d 
162, 315 Ill App 418 

Neb—In re Benson's Estate, 46 NW 
2d 176, 163 Neb 824—In re Sco- 
ville’s Estate, 31 N W 2d 284, 149 
Neb 415—In re Bose's Estate, 285 
N W 319, 136 Neb 166 
NY—In re Brown's Will, 15 NTS 2d 
387, 171 Misc 1008 

Okl—Dunkin v Rice, 169 P 2d 210, 
197 Okl 150 

Or—McGreal v Culhane, 141 P 2d 
828, 172 Or 337 

Wis—In re Jacobson's Will, 270 NW 
923, 223 Wis 508 

Time at which capacity must exist 
generally see supra § 6 
"The law does not put 

any obstacle in the way of the aged 
In making disposition of their 
property by will; provided, only that 
their mentality conforms to the ac¬ 
cepted tests at the time of the exe¬ 
cution of such testamentary instru¬ 
ment " 

Neb—^In re O’Donnell’s Estate, 64 N 
W2d 116, 122, 158 Neb. 583 
ControlUug factors 

In determining whether aged testa¬ 
tor has sufficient mental capacity, 
court should be controlled by testa¬ 
mentary acts connected with execu¬ 
tion of will, reasonableness of provi¬ 
sions, and ability to detail nature and 
94 C J S —46 


extent of his property, and to know i 
objects of his bounty 
Tex —Steinkamp v Erwin, Civ App . j 
249 S W 2d 1012—Jowers v Smith, 
Civ App. 237 SW2d 805—Bell v 
Bell, Civ App, 237 SW2d OSS- 
Green V Dickson, Civ App, 208 S 
W 2d 119, refused no reversible er- 
roi 

9. US—Cleland v Peters, D C Pa , 
73FSUPP 769 

Ala—King v Aird, 38 So 2d 883, 251 
Ala 613—^Wilson v Payton, 37 So 
2d 499, 251 Ala 411—Cox v Mar¬ 
tin, 34 So 2d 463, 250 Ala 401—* 
Bulger V Ross. 12 So 803, 98 Ala 
267 

Ark—Yarbrough v Moses. 267 SW 
2d 289, 223 Ark 489—Toombs v 
Blankenship, 221 S W 2d 417, 215 
Ark 551—Blake v Simpson, 215 S 
W2d 287, 214 Ark 263—Pernot v 
King, 110 SW2d 539, 194 Ark 896 
Cal—In re Casarotti's Estate, 192 P 
1085, 184 Cal 73 

In re Dobrzensky's Estate, 232 P 
2d 886, 105 Cal App 2d 134—In re 
Ridgway's Estate, 206 P 2d 892, 92 
Cal App 2d 325—In re Selb’s Estate, 
190 P2d 277, 84 Cal App 2d 46— 
In re Llewellyn's Estate, 189 P 2d 
822, 83 Cal App 2d 534, hearing de¬ 
nied 191 P 2d 419, 83 Cal App 2d 
534—In re Russell’s Estate, 182 P 
2d 318, 80 Cal App 2d 711—In re 
Downey's Estate, 124 P 2d 637, 51 
Cal App 2d 276—In re Peterkm's 
Estate, 73 P 2d 897, 23 Cal App 2d 
597 

Fla—In re Wilmott’s Estate, 66 So 
2d 465, 40 ALR2d 1399—Smith v 
Clements, 154 So 520, 114 Fla 614 
Idaho—In re Heazle’s Estate, 257 P 
2d 656, 74 Idaho 72 

Ill—Logsdon V Logsdon, 104 NE2d 
622, 412 Ill 19—Challmer v Smith, 
71 NE 2d 324, 396 Ill 106—Tidholm 

V Tidholm, 62 NE2d 473, 391 Ill 
19—^Hoskison v Lovelette, 5 NE 
2d 219, 365 Ill 21 

Auerbach v Continental Ill Nat 
Bank & Trust Co of Chicago, 91 N 
E 2d 144, 340 Ill App 64—McGovern 

V McGovern. 66 NE2d 583, 328 Ill 
App 316 

Iowa—In re Sinift's Estate, 10 NW 
2d 650, 233 Iowa 800—^Walters v 
Heaton. 271 N.W 310, 223 Iowa 
405 


Kan—In re Harris’ Estate, 201 P 2d 
1062, 166 Kan 368 

Ky—Sloan v Pink, 197 S W 2d 77, 
303 Ky 180—Kentucky Trust Co v 
Gore. 192 S W 2d 749, 302 Ky 1— 
Perkins’ Guardian v Bell, 172 S 
W2d 617, 294 Ky 767. 

Me—In re Loomis’ Will, 174 A 38, 
133 Me 81. 

Md —Sellers v Qualls, 110 A 2d 73 
—Gilbert v Gaybnck, 73 A 2d 482, 
195 Md 297—Drury v King, 32 A 
2d 371, 182 Md 64—Doyle v Rody, 

25 A 2d 457, ISO Md 471—Higgins 
V Carlton, 48 Md 115, 92 Am D 
666 

Mich—In re Nickel's Estate. 32 NW 
2d 733, 321 Mich 619 

Mo—Proffer v Proffer. 114 SW2d 
1035, 342 Mo 184 

Shearrer v Shearrer, App, 259 
S W2d 705 

Neb—In re Scoville’s Estate, 31 N 
W2d 284, 149 Neb 415—In re 

Goist’s Estate, 18 NW2d 513, 146 
Neb 1—^Corpus Juris quoted in In 
re Bose’s Estate, 285 NW 319, 327, 
136 Neb 166 

N J—In re Livingston's Will, 73 A 2d 
916, 5 N J 65 

In re Gotchel’s Estate, 76 A 2d 
901, 10 NJ Super 208 

In re Herrman’s Estate, 3 A 2d 
148, 124 N JEq 542 

NY—In re Streb's Will, 288 NTS 
334, 247 App Div 656 
In re Brown's Will, 15 N Y S 2d 
387, 171 Misc 1008—In re Von- 
haus' Estate, 4 N Y S 2d 599. 167 
Misc 660—In re Jones’ Estate, 27 8 
NTS 887, 155 Misc 49—In re 
Pratt’s Estate, 274 NTS. 417, 152 
Misc 560, affirmed In re Pratt’s 
Will, 283 NTS 1023, 246 App Div 
676 

Okl—Dunkin v Rice, 169 P 2d 210, 
197 Okl 150 

Or—In le Scott's Estate, 228 P 2d 
417, 191 Or 90—In re Walther’s 
Estate, 163 P 2d 285, 177 Or 282 
—In re Bond’s Estate, 143 P 2d 
244, 172 Or 609—McGieal v Cul¬ 
hane. 141 P 2d 828, 172 Or 337— 
In re Knutson's Will, 41 P 2d 793, 
149 Or 467—In re Carr’s Will, 256 
P 390, 121 Or 574 

Pa—^Williams v McCarroll, 97 A 2d 
14, 374 Pa 281—In re Roberts’ Es¬ 
tate, 94 A 2d 780, 373 Pa 7—In re 
Higbee’s Estate, 75 A 2d 590, 36:; 
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whether testamentary capacity existed the courts 
guard jealously the right of the aged, when not im¬ 
posed on, to make wills,^^ and the law puts no 


obstacle in the way of their doing so ^2 

The general rule applies even though advanced 
years are accompanied by infirmity or infiimities,l3 


Pa 381—^In re Phillips’ Estate, 149 
A 719, 299 Pa 415 

In re Duncan’s Will, 23 A 2d 357, 
147 Pa Super 133 

In re Loeper’s Estate, Orph, 47 
Berks Co 131—In re Gray’s Estate. 
Orph, 12 PayLJ 175—In re Chy- 
lak’s Estate, Orpn , 55 Lack Jur 129 
—In re King's Estate, Orph, 67 
MontgCo 185, affirmed 87 A 2d 
469, 369 Pa 523—In re Rife’s Will, 
Orph, 69 York Leg Rec 169—In re 
Henry’s Estate, Orph , 62 York Leg 
Rec 177 

Tenn —American Trust & Banking 
Co V Williams, 225 S W 2d 79, 33 
TennApp 692—Rogers v Hickam, 
208 S W 2d 34, 30 TennApp 604—■ 
Melody v Hamblin, 115 S W2d 237, 
21 TennApp 687—Pitch v Ameri¬ 
can Trust Co, 4 TennApp 87 
Tex—Jowers v Smith, Civ App , 237 
SW2d 805—Bell v Bell, CivApp, 
237 SW2d 688—Green v Dickson, 
CivApp, 208 SW2d 119, error re¬ 
fused no reversible error 
Va—Ferguson v Ferguson, 192 SE 
774, 169 Va. 77 

Wash —In re Larsen’s Estate, 71 P 2d 
47, 191 Wash 257 

WVa—Ritz V Kingdom 79 S B 2d 
123 

Wis—In re Washburn’s Will, 22 N 
W2d 512, 248 Wis 467—In re Ja¬ 
cobson’s Will, 270 NW 923, 223 
Wis 608—In re Grosse’s Will, 243 
isrw 466, 208 Wis 473 
68 C J p 440 note 69 
Advanced years as evidence of in¬ 
capacity see infra § 68 

Kale TUider srtatate 
Ga —^Norman v Hubbard, 47 S E 2d 
674, 203 Ga 530—Brumbelow v 
Hopkins. 29 S E 2d 42, 197 Ga 247 
—^Fowler v Fowler, 28 S E 2d 458, 
197 Ga 53 

68 C J p 440 note 69 [a] 

Bztreme old age 

Ill—Wilson V Bell, 43 ]SrE2d 162, 
315 Ill App 418 

Me—Appeal of Martin, 179 A 666, 
133 Me 422 

Mo —Morrow v Board of Trustees of 
Park College, 181 S W 2d 945, 353 
Mo 1—^Hennings v Hallar, 149 S 
W2d 338, 347 Mo 827 
Tenn —Condry v Coffey, 12 Tenn 
App 1 

Will from parent to child 

Mere old age is not sufficient to in¬ 
validate a will from a parent or one 
in loco parentis to a child 
Md —Henkel v Alexander, S3 A 2d 
866, 198 Md 311 

This IS esp^iarlly tiue where the 
will appears to have been fairly made, 
IS not an unnatural one, and appar¬ 
ently was made under conditions not 


inconsistent with the inference that 
it emanated from a free mind 
Fla—Smith v Clements, 154 So 520, 
114 Fla 614 

10 Ark—Yarbrough v Moses, 267 
SW2d 389, 223 Ark 489—Blake v 
Simpson. 215 S W 2d 287, 214 Ark 
263—Pernot v King, 110 S W 2d 
539, 194 Ark 896 

Cal—In re Downey’s Estate, 124 P 
2d 637, 51 Cal App 2d 275 
Mo—Proffer v Proffer, 114 S W 2d 
1035. 342 Mo 184 
Shearrer v Shearrer, App, 259 S 
W2d 705 

Tenn—Melody v Hamblin, 115 SW 
2d 237. 21 Tenn App 687 
“While age is not of itself a dis¬ 
qualification, yet it excites vigilance 
to see if it IS accompanied with ca¬ 
pacity " 

Ark—Pernot v King, 110 S W 2d 539, 
545, 194 Ark 896 
Extreme old age 

(1) The fact of extreme old age is 
not to be ignored 

Me—^Appeal of Martin, 179 A 655, 
183 Me 422 

(2) Extreme old age may raise 
some question of capacity so as to 
excite the vigilance of the court 
Tenn—Condry v Coffey, 12 Tenn 

App 1 

11. Ky—^McCrocklin’s Adm’r v Lee, 
56 SW2d 564. 247 Ky 31 
“The right of the aged to 

make a will should be guarded the 
same as that of other rational per¬ 
sons ” 

Ky—Burgess v Belford, 209 S W 2d 
90. 91, 306 Ky 711 

“The law looks with tender eyes 
on the will of an aged person ” 

NT —^In re Beneway’s Will, 71 N Y 
S2d 361, 365, 272 App Div 463 

Keasoa for rule 

It IS one of the painful conse¬ 
quences of extreme old age that it 
ceases to excite interest and is apt 
to be left solitary and neglected, the 
control which the law still gives to 
a man over the disposal of his prop¬ 
erty IS one of the most efficient 
means which he has in protracted life 
to command the attentions due to his 
infirmities 

La—Kingsbury v Whitaker, 32 La 
Ann 1055, 36 Am R 278 
Neb—In re Scoville’s Estate, 31 NW 
2d 284, 149 Neb 415—In re Goist's 
Estate, 18 NW2d 513, 146 Neb 1— 
In re Bose's Estate, 285 NW 319, 
136 Neb 156 

N Y —^Van Alst v Hunter, 5 Johns Ch 
148 

Wills sufficient to withstaoid attacks 

(1) The courts guard jealously the 
rights of all rational people, includ¬ 
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ing the aged, to make wills sufficient 
to withstand the attacks of those left 
out and those dissatisfied with the 
expressed desires of the departed 
Ky—Tye v Tye, 229 S W 2d 973, 312 
Ky 812—Kentucky Trust Co v 
Gore, 192 S W 2d 749. 302 Ky 1 

(2) This is still true where one 
child has been left out and all the 
other children remembered with bene¬ 
fits under the will 

Ky —Kentucky Trust Co v Gore, 
supra 

12, Neb—In re O’Donnell’s Estate, 
64 NW2d 116, 158 Neb 583—In re 
Benson's Estate, 46 N W2d 176, 153 
Neb 824—^In re Goist’s Estate, 18 
NW2d 613, 146 Neb 1—In re 

Bose’s Estate, 285 NW 319, 136 
Neb 156—In re Frazier’s Estate, 
267 NW 181, 131 Neb 61 
Pa —^Williams v McCarroll, 97 A 2d 
14, 374 Pa 381—In re Roberts’ Es¬ 
tate, 94 A 2d 780, 373 Pa 7—In re 
Higbee's Estate, 76 A 2d 699, 365 
Pa 381 

SD—In re Rowlands' Estate, 18 N 
W 2d 290, 70 SD 419 

13 US —Cleland v Peters, D C Pa , 
73 F Supp 769 

Cal—In re Presho’s Estate, 238 P 
944, 196 Cal 639—In re Casarotti’s 
Estate, 192 P 1085, 184 Cal 73 
Jensen v Jensen, 192 P 2d 65, 84 
Cal App 2d 754—In re Llewellyn’s 
Estate, 189 P 2d 822, 83 Cal App 2d 
534, hearing denied 191 P 2d 419, 
83 Cal App 2d 634—In re Russell’s 
Estate, 182 P 2d 318, 80 Cal App 2d 
711—In re Peterkm’s Estate, 73 
P2d 897, 23 Cal App 2d 697 
Ill—Logsdon V Logsdan, 104 NE 
2d 622, 412 Ill 19—Tidholm v Tid- 
holm, 62 NE2d 473, 391 Ill 19 
Iowa—In re Sinift's Estate, 10 NW 
2d 550, 233 Iowa 800 
Me—In re Loomis’ Will, 174 A 38, 
133 Me 81 

Mich—In re Nickel’s Estate, 32 NW 
2d 733, 321 Mich 619 
Pa—^Aggas V Munnell, 152 A 840, 
302 Pa 78 

In re Duncan’s Will, 23 A 2d 367, 
147PaSuper 133 
In re Loeper’s Estate, Orph, 47 
Berks Co 131—In re Gray’s Estate, 
Orph , 12 Fay L J 176—In re Chy- 
lak’s Estate, Orph , 56 Lack Jur 129 
—^In re Pelechacz’ Estate, Orph, 40 
LuzLegReg 346 

Tex—Jowers v Smith, CivApp, 237 
SW2d 805—^Bell v Bell, CivApp, 
237 S W 2d 688—Green v Dickson, 
CivApp, 208 SW2d 119, error re¬ 
fused, no reversible error, 

Wis —In re Washburn's Will, 22 NW 
2d 612, 248 Wis 467—^In re Grosse’s 
Will, 243 NW 466. 208 Wis. 473 
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of mind^^ or body . age unfits a person for making a will So, an aged 

Not every weakness incident to the ravages of | person is not incapacitated by failing or defective 


Infirmities not uncommon incidents 
of advancing' yeais 
Pa—In re Mohler's Estate, 22 A 2d 
680, 343 Pa 299—^Wetzel v Ed¬ 
wards. 16 A 2d 441, 340 Pa 121 
The -tendency of the courts is more 
and more toward the upholding of 
wills which are attacked by dissatis¬ 
fied relatives who are usually able to 
produce some evidence of the natural 
infirmities of age 

Ky—Tye v Tye, 229 S W 2d 973, 
312 Ky 812 

14 Ala—^Wilson v Payton, 37 So 2d 
499. 251 Ala 411—Bulger v Ross, 
12 So 803, 98 Ala 267 
Ark—Yarbrough v Moses, 267 S W 2d 
289, 223 Ark 489—Ebrite v Brook- 
hyser, 244 S W 2d 625, 219 Ark 676 
—Blake v Simpson, 215 S W 2d 
287, 214 Ark 263—Petree v Petree, 
201 S W2d 1009, 211 Ark 664—Mc- 
Kindley v Humphrey, 161 S W 2d 
962, 204 Ark 333—Pernot v King. 
110 SW2d 539, 194 Ark 896— 

Pledger v Birkhead, 246 SW 510, 
15G Ark 443 

Cal—In re Ridg way’s Estate, 206 
P2d 892, 92 Cal App 2d 325—In re 
Selb's Estate, 190 P 2d 277, 84 Cal 
App 2d 46 

Fla—In re Wilmott's Estate, 66 So 
2d 465, 40 ALR2d 1399—Smith v 
Clements, 154 So 620. 114 Fla 614 
Idaho—In re Heazle's Estate, 257 P 
2d 556, 74 Idaho 72 

Iowa—Firestme v Atkinson, 218 N 
W 293, 206 Iowa 161—Perkins v 
Perkins, 90 NW 55, 116 Iowa 253 
Mo —Pickett T Cooper, 192 S W 2d 
412, 364 Mo 910 

Neb —In re Scoville’s Estate, 31 N W 
2d 284, 149 Neb 415—Corpus Juris 
quoted, in In re Bose’s Estate, 285 
NW 319, 327, 136 Neb 156 
NT—Corpus Juris cited in In re 
Beneway's Will, 71 N T S 2d 361, 
365, 272 App Div 463 
In re Vonhaus’ Estate, 4 NY S 2d 
699, 167 Misc 660—In re Pratt's 
Estate, 274 NYS 417, 152 Misc 
560, affirmed In re Pratt's Will, 283 
NYS 1023, 246 App Div 576 
Pa—In re Loeper’s Estate, Orph , 47 
Berks Co 131 
68 C J p 441 note 70 
Necessity for absolutely sound mind 
generally see supra § 15 d (1) 

“The powers of the mind may be 
weakened and impaired by old age 
, , without destroying testamen¬ 

tary capacity 

N Y —In re Beneway’s Will, 71 N Y 
S2d 361, 365. 272 App Div 463 
Rule under statute 

(1) Generally 

Ga—Fowler v, Fowler, 28 SE2d 458. 
197 Ga 63 

(2) Under statute, old age and re¬ 
sulting weakness of intellect do not 
constitute testamentary Incapacity 


unless the weakness amounts to im¬ 
becility 

Ga—Norman v Hubbaid, 47 S E 2d 
574, 203 Ga 530 
Failing mentality 

Ky—Greer’s Ex’r v Bishop, 96 SW 
2d 851. 265 Ky 352 
Feeble-miudedness 

Kan—In le Harris’ Estate, 201 P 2d 
1062, 166 Kan 368 
Intellectual weakness 
Mo — Morrow V Board of Trustees 
of Park College, 181 S W 2d 945, 
353 Mo 1—Hennings v Hallar, 149 
S W2d 338, 347 Mo 827 
Mental sluggishness 
Ill—Wilson V Bell, 43 N E 2d 162, 
315 Ill App 418 
68 C J p 441 note 70 [a] 

Mental weakness 

Ill—Wilson V Bell, 43 N E 2d 162, 
315I11APP 418 

Iowa—^Walters v Heaton, 271 NW 
310, 223 Iowa 406—^Albright v 

Moeckly, 210 NW 813, 202 Iowa 
565 

Minn—In re Geske’s Estate, 1 NW 
2d 423, 211 Minn 447—Schmidt v 
Schmidt, 50 NW 598, 47 Minn 451 
Mental debility 

Pa—In re Duncan’s'Will, 23 A 2d 367, 
147 Pa Super 133 

In re King’s Estate, Orph, 07 
MontgCo 185, affirmed 87 A 2d 469, 
369 Pa 523 

Faitial mental debility 
Idaho —In re Heazle’s Estate, 257 P 
2d 556, 74 Idaho 72 
Great distress of mind 
Or—In re Murray’s Estate, 144 P 2d 
1016, 173 Or 209 

X^oss of mental vigor due to age, 
even though accompanied by degree 
of forgetfulness, does not evidence a 
want of legal capacity to make a 
will 

Cal —In re Doty’s Estate, 201 P 2d 
823, 89 Cal App 2d 747 

15 Ala—^Wilson v Payton, 37 So 2d 
499, 251 Ala 411—Bulger v Ross, 
12 So 803, 98 Ala 267 
Cal—In re Dobrzensky's Estate, 232 
P2d 886, 106 Cal App 2d 134—In 
re Ridgway's Estate, 206 P 2d 892. 
92 Cal App 2d 325—In re Selb’s Es¬ 
tate, 190 P2d 277, 84 Cal App 2d 
46 

Ga—Brumbelow v Hopkins, 29 SE 
2d 42, 197 Ga 247—Martin v Mar¬ 
tin, 195 SE 169, 186 Ga 349 
Idaho—In re Heazle’s Estate, 257 P 
2d 556, 74 Idaho 72 

Me—In re Loomis’ Will, 174 A 38 
133 Me 81 

Md—Gilbert v Gaybrick, 73 A 2d 482 
195 Md 297—^Doyle v Rody. 26 A 
2d 457, 180 Md 471 

Neb —In re Scoville’s Estate, 31 N 
W.2d 284, 149 Neb, 415—Corpus 
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Juris quoted in In re Bose's Estate, 
285 NW 319, 327, 136 Neb 156 
N J —In re Gotchel's Estate, 76 A 2d 
901, 10 NJ Super 208 
N T —In re Vonhaus’ Estate, 4 N T S 
2d 599, 167 Misc 660—In re Jones* 
Estate, 278 NYS 887, 155 Misc 49 
—In re Pratt’s Estate, 274 NYS 
417, 152 Misc 560, affirmed In re 
Pratt’s Will, 283 NYS 1023, 246 
App Div 576 

Pa—In re King’s Estate, Orph, 67 
Montg Co 185, affirmed 87 A 2d 469, 
369 Pa 523 

Wis —In re Jacobson's Will, 270 N W 
923, 223 Wis 508 
68 C J p 411 note 71 
Physical infirmities generally see in- 
fia § 29 

Physical debility 

Fla—In re Wilmott’s Estate, 66 So 2d 
465, 40 ALR2d 1399—Smith v 

Clements. 154 So 520. 114 Fla 614 
Pa—In re Duncan’s Will, 23 A 2d 
357, 147 Pa Supei 133 
In re King's Estate, Orph, 67 
MontgCo 185, affirmed 87 A 2d 469, 
369 Pa 523 
Physical weakness 

(1) Geneially 

Ill—Wilson V Bell. 43 NE2d 162, 
315 Ill App 418 

Minn—In re Geske’s Estate, 1 NW 
2d 423, 211 Minn 447—Schmidt v 
Schmidt, 50 NW 598, 47 Minn 451 
Mo—Morrow v Board of Tiustees of 
Park College. 181 S W 2d 945, 353 
Mo 1—Hennings v Hallar, 149 S 
W 2d 338, 347 Mo 827 

(2) Resulting from illness, pain, 
and suffering 

Kan—In re Harris’ Estate, 201 P 2d 
1062, 166 Kan 368 
Feeble health 

Ill —Challiner v Smith, 71 N E 2d 
324, 396 Ill 106 

Auerbach v Continental Ill Nat 
Bank & Trust Co of Chicago, 91 
NE2d 144, 340 Ill App 64—Wilson 
V Bell, 43 NE2d 162, 315 Ill App. 
418 

Weakness in energy 

Tex—Jowers v Smith, CivApp, 237 
SW2d 805—Bell v Bell, CivApp, 
237 S W 2d 688—Green v Dickson, 
CivApp, 208 SW2d 119, error re¬ 
fused no reversible error 
Impaarmeut in senses 
Tex—Jowers v Smith, CivApp, 237 
SW2d 805—Bell v Bell, CivApp, 
237 SW2d 688—Green v Dickson, 
CivApp, 208 S W 2d 119, error re¬ 
fused no reversible eiror 
Great distress of body 
Or—In re Murray’s Estate, 144 P 2d 
1016. 173 Or 209 

16^ Me—^Appeal of Martin, 179 A 
655, 133 Me 422 

Mo—Byrne v Fulkerson, 162 S.W" 2d 
171, 254 Mo 97. 
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memory, or partial loss of memory,absent-minded- and suffering, 23 vacillating judgment,2^ childish¬ 
ness,nervousness,^® failure to recognize old ness,25 untidy habits,26 slovenliness or untidyness 
friends, relatives, or members of the testator’s in dress,27 eccentricities or peculiarities, as in habit 
family,20 inability to recognize acquaintances,2i a or speech,28 even though they may indicate a failing 
liking for dwelling on happenings of the past ,22 pain 


17 US —Cleland v Peters, D C Pa , 
73 F Supp 769 

Ark—Blake v Simpson, 215 S W 2d 
287, 214 Ark 263—^Pernot v King, 
110 SW2d 639, 194 Ark 896 
Cal—In re Presho's Estate, 238 P 
944, 196 Cal 639 

In re Dobrzensky*s Estate, 232 P 
2d 886, 105 CalApp2d 134—In re 
Ridgway’s Estate, 206 P 2d 892, 92 
Cal App 2d 325—In re Doty’s Es¬ 
tate, 201 P2d 823, 89 Cal App 2d 
747—Jensen v Jensen, 192 P 2d 55, 
84 Cal App 2d 754—In re Selb’s Es¬ 
tate, 190 P2d 277, 84 Cal App 2d 46 
Fla—In re Wilmott’s Estate, 66 So 2d 
465, 40 ALR2d 1399—Smith v 

Clements. 154 So 520, 114 Fla 614 
Ill —Challiner v Smith, 71 N E 2d 
324, 396 Ill 106 

Auerbach v Continental Ill Nat 
Bank & Trust Co of Chicagro, 91 
NE2d 144, 340 Ill App 64—Wilson 
V Bell, 43 NB2d 162, 315 Ill App 
418 

Iowa—^Walters v Heaton, 271 NW 
310, 223 Iowa 405 

Kan—In re Harris’ Estate, 201 P 2d 
1062, 166 Kan 368 

Ky—Burgess v Belford, 209 S W 2d 
90, 306 Ky 711 

Mich—In re Nickel’s Estate, 32 NW 
2d 733, 321 Mich 519 
Neb—In re Scoville’s Estate, 31 NW 
2d 2S4, 149 Neb 415—Ooipus Jttns 
Quoted m In re Bose’s Estate, 285 
NW 319, 337, 136 Neb 156 
N J —In re Livingston’s Will, 73 A 
2d 916, 5 N J 65 

In le Gotchel’s Estate, 76 A 2d 
901, 10 NJ Super 208 
In re Rein's Will, 50 A 2d 380, 
139 NJEq 122 

Pa—In re Glesenkamp’s Estate, 107 
A 2d 721. 37S Pa 635—^Williams v 
McCarroll, 97 A 2d 14, 374 Pa 281 
—In re Roberts’ Estate, 94 A2d 
780, 373 Pa 7—In re Franz’ Es¬ 
tate, 84 A 2d 292, 368 Pa 618—In re 
Higbee’s Estate, 75 A 2d 599, 365 
Pa 381—In re Sturgeon’s Estate, 
53 A 2d 139, 357 Pa 75 
In re Duncan’s Will, 23 A 2d 357, 
147 Pa Super 133 

Pa —In re Loeper's Estate, Orph , 47 
Beiks Co 131—In re Gray’s Es¬ 
tate, Orph, 12 FayLJ 175—In re 
Chylak’s Estate, Orph, 55 Lack 
Jur 129—In re King's Estate, 

Orph , 67 Montg Co 185, affirmed 87 
A 2d 469, 369 Pa 523—In re But¬ 
ler’s Estate, Orph, 64 Montg Co ■ 
161—In re Nelson's Estate, Orph, 
66 York Leg Rec 161—In re Corne's 
Estate, Orph, 66 Tork Leg Rec 22 
—In re Hochberger’s Estate, Orph 
63 Tork Leg Rec 25 


Tex—Garcia v Galindo, Civ App ,199 
S W 2d 488, reversed on other 
grounds 199 S W 2d 499, 145 Tex 
507—McCannon v McCannon, Civ 
App , 2 S W 2d 942 

Wis—In re Washburn’s Will, 22 N 
W2d 512, 248 Wis 467—In re 

Grosse’s Will, 243 NW 465, 208 
Wis 473 

68 C J p 442 note 72 

Impaired memory generally see in¬ 
fra § 28 

18 NJ—In re Gotchel’s Estate, 76 
A 2d 901. 10 N J Super 208 

Absent-mindedness generally see in¬ 
fra § 28 

19 Mo—Morrow v Board of Trus¬ 
tees of Park College, 181 S W 2d 
945, 353 Mo 21 

20 Cal—In re Ridgway’s Estate, 
206 P 2d 892, 92 Cal App 2d 325— 
In re Selb's Estate, 190 P 2d 277, 
84 Cal App 2d 46 

Ky—Burgess v Belford, 209 S W 2d 
90, 306 Ky 711 

N J —In re Gotchel's Estate, 7 6 A 2d 
901, 10 NJ Super 208 

Pa—In re Loeper’s Estate, Orph, 47 
Berks Co 131 

21. U S —Cleland v Peters, D C Pa, 
73 F Supp 769 

Pa—^Williams v McCarroll, 97 A 2d 
14, 374 Pa 281—In re Roberts’ Es¬ 
tate, 94 A 2d 780, 373 Pa 7—In re 
Higbee’s Estate, 76 A 2d 699, 265 
Pa 381—Aggas v Munnell, 152 A 
840, 302 Pa 78 

In re Duncan’s Will, 23 A 2d 357, 
147 Pa Super 133 
In re Loeper’s Estate, Orph, 47 
Berks Co 131—In re Gray’s Es¬ 
tate, Orph, 12 FayLJ 175—^In re 
Chylak’s Estate, Orph, 65 Lack 
Jur 129—In re King’s Estate, 
Orph, 67 Montg Co 185, affirmed 87 
A 2d 469, 369 Pa 523 

Wis —In re Washburn's Will, 22 NW 
2d 512, 248 Wis 467—^In re Grosse's 
Will, 243 NW 465, 208 Wis 473 

22. Ga—Martin v. Martin, 196 SE 
159, 185 Ga 349. 

23. Idaho—^In re Heazle’s Estate, 
257 P2d 656, 74 Idaho 72 

Pam and suffering generally see in¬ 
fra § 29 

24. Ark—Blake v Simpson, 216 S 
W2d 287, 214 Ark 263—Pernot v 
King. 110 S W2d 539, 194 Ark 896 

Fla—In re Wilmott’s Estate, 66 So 
2d 466, 40 ALR2d 1399—Smith v 
Clements, 154 So 520, 114 Fla. 614 

Neb—In re Scoville’s Estate, 31 N 
W2d 284. 149 Neb 416—Corpus Ju- 
iis quoted UL In re Bose’s Estate, 
285 NW 319, 327. 136 Neb 156 

68 C J p 442 note 73 
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25. Iowa—Walters v Heaton, 271 
NW 310, 223 Iowa 405 

Kan—In re Hams’ Estate, 201 P 2d 
1062, 166 Kan 368 

Neb—In re Scoville’a Estate, 31 NW 
2d 284, 149 Neb 416—Corpus Juris 
quoted in In re Bose’s Estate, 285 
NW 319, 327, 136 Neb 156 

68 C J p 442 note 74 

26 US —Cleland v. Peters, D C Pa , 
73 FSupp 769 

Cal—In re Ridgway’s Estate, 206 P 
2d 892, 92 Cal App 2d 325—In re 
Selb’s Estate, 190 P 2d 277, 84 Cal 
App 2d 46 

Mich—In re Nickel’s Estate, 32 NW 
2d 733, 321 Mich 619—In re Grow’s 
Estate, 299 NW 836, 299 Mich 
133—In re Murray's Estate, 188 N 
W 381, 219 Mich 70—Leffingwell 
V Bettinghouse, 115 NW 731, 151 
Mich 513 

N J —^In re Gotchel’s Estate, 76 A 2d 
901. 10 NJ Super 208 

Pa—Williams v McCarroll, 97 A 2d 
14, 374 Pa 281—In re Roberts’ Es¬ 
tate, 94 A 2d 780, 373 Pa 7—In re 
Higbee’s Estate, 75 A 2d 599, 365 
Pa 381—^Aggas v Munnell, 152 A 
840, 302 Pa 78 

In re Loeper’s Estate, Orph, 47 
Berks Co 131—In re Gray’s Es¬ 
tate, Orph , 12 Fay L J 175—In re 
Chylak's Estate, Orph, 55 Lack 
Jur 129 

Wis—In re Washburn’s Wall, 22 N 
W2d 512, 248 Wis 467—In re 

Grosse's Will, 243 NW 465, 208 
Wis 473 

27. Neb—^In re Scoville’s Estate, 31 
NW2d 284, 149 Neb 415—Corpus 
Juris quoted m In re Bose’s Es¬ 
tate, 286 NW 319, 327, 136 Neb 
156 

N J —In re Gotchel’s Estate, 76 A 2d 
901, 10 NJ Super 208 

NY—In re McDermott’s Will, 154 
NTS 923. 90 Misc 526 

Slovenliness generally see supra § 
22 

28 Ark—^Blake v Simpson, 216 S 
W2d 287, 214 Ark 263—Pernot v 
King, 110 S W2d 539, 194 Ark 896 

Ga —Brumbelow v Hopkins, 29 S E 
2d 42, 197 Ga. 247 

Ky—Slusher v Blanton. 177 SW2d 
378, 296 Ky 422 

Neb—In re Scoville's Estate, 31 N 
W2d 284, 149 Neb 416—Corpus 
Juris quoted In In re Bose's Es¬ 
tate. 285 NW 319, 327, 136 Neb 
166 

Wash —^In re Larsen’s Estate, 71 P 2d 
47, 191 Wash. 267, 
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mentality, 29 or even delusions or hallucinations if 
they do not affect the execution of the will,30 ^nd 
he IS not limited to conventional methods of disposi¬ 
tion 31 

On the other hand, a will is not valid where an 
aged person is so enfeebled as not to understand 
what he is doing,32 or where his condition of mind 
and body, at the time of the execution of the will, 
is such that he is unable to understand the nature 
and situation of his property and the intelligent dis¬ 
position thereof 33 

Disease A person does not become incompetent 
in law to make a will even by old age after it has 
become a disease ,34 the disease must be shown to 


hare become so acute as to have destroyed the 
patient^s capacity at the time in question 35 

b. Senility; Senile Dementia 

Senility or senile dementia does not necessarily re¬ 
sult In testamentary incapacity, there must be such a 
mental failure as deprives the testator of the power of 
intelligent action 

The existence of senility does not of itself amount 
to testamentary incapacity 36 

Senile dementia does not necessarily result in 
mental incapacity to make a will, 3^ but there must 
be such a failure of mind as will deprive the testator 
of the power of intelligent action 38 The disease is 
progressive in nature, as discussed in Insane Per- 


WVa—Ritz V Kingdon, 79 S E 2d | 
123 

68 C J p 442 note 76 

Effect of eccentricity generally sea 
supra § 22 

Eccentricities or pecnliarities com¬ 
mon to old age 

Iowa—In re Sinift's Estate, 10 NW 
2d 550, 233 Iowa 800 

Ky—Greer’s Ex’r v Bishop, 96 S 
W2d 851, 2C5 Ky 352 

Znooberent speech 

U S —Cleland v. Peters, D C Pa , 73 
FSupp 769 

Mo —Morrow v Board of Trustees 
of Park College, 181 S W 2d 945. 
353 Mo 21 

Pa—Williams v McCarroll, 97 A 2d 
14, 374 Pa 281—In re Roberts’ 
Estate, 94 A 2d 780. 373 Pa 7—In 
re Higbee’s Estate, 75 A 2d 599, 365 
Pa 381—Aggas v. Munnell, 152 A 
«40, 302 Pa 78 

In re Duncan’s Will, 23 A 2d 357, 
147 Pa Super 133 
In re Loeper’s Estate, Orph, 47 
Berks Co 131—In re Gray’s Es¬ 
tate, Orph , 12 Fay L J 175—In re 
Chylak’s Estate, Orph, 56 Lack 
Jur 129—In re Pelchacz’ Estate, 
Orph, 40 Luz Leg Reg 3 45—In re 
King’s Estate, Orph, 67 Montg Co 
185, affirmed 87 A 2d 469, 369 Pa 
523 

Wis—^In re Washburn’s Will, 22 N 
W2d 612, 248 Wis 467—In re 

Grosse’s Will, 243 NW 466, 208 
Wis 473 

fi9, Ky—SluSher v Blanton, 177 S 
W2d 378, 296 Ky 422 

30. Neb—In re Scoville's Estate. 31 
NW2d 284, 149 Neb 415—Corpus 
Juris q.uoted in In re Bose’s Es¬ 
tate, 285 NW. 319, 327, 136 Neb 
166 

68 C J p 442 note 77. 

Effect of delusions or hallucinations 
generally see supra § 18 b 

3L Neb—In re Scoville^s Estate, 31 
NW2d 284, 149 Neb 415—Corpus 
Juris auoted lu In re Bose’s Es¬ 


tate, 285 NW 319, 327, 136 Neb 
156 

68 C J p 442 note 78 

32 Fla—Smith v Clements, 154 So 
520, 114 Fla 614 

Ill —Logsdon V Logsdon, 104 N E 2d 
622, 412 Ill 19 

Wilson V Bell, 43 NE2d 162, 315 
IllApp 418 

La—Cormier v Myeis, 65 So 2d 345, 
223 La 259 

Mo—Pickett V Cooper, 192 S W 2d 
412, 354 Mo 910 
68 C J p 442 note 79 
"’The mental faculties must be so 
reduced that the afflicted individual 
IS incapable of understanding the na¬ 
ture and effect of the transaction at 
the time the questioned instrument 
was executed 

Okl—Dunkin v Rice, 169 P 2d 210, 
211, 197 Okl 150 

33- Cal —In re Llewellyn’s Estate, 
189 P2d 822, 83 Cal App 2d 534, 
hearing denied 191 P 2d 419, 83 
Cal App 2d 534—In re Russell’s Es¬ 
tate, 182 P2d 318, 80 Cal App 2d 
711. 

3^ N T —In re Brown's Will, 15 N 
YS2d 387, 171 Misc 1008 
Disease generally see infra § 29 

35. N T —In re Brown’s Will, supra 
The question remains whether the 
patient, despite such illness or dis¬ 
ease, is still able to know what he 
IS about in making last will 
N T —In re Brown’s Will, supra. 

36 Or—In re Murray's Estate, 144 
P2d 1016, 173 Or 209 

37 Iowa—^Walters v Heaton, 271 N 
W 310, 223 Iowa 405—^Albright v 
Moeckly, 210 NW 813, 202 Iowa 
565 

Kan—In re Davis’ Estate, 259 P 2d 
211, 175 Kan 107 

Mich—In re Nickel's Estate, 32 NW 
2d 733, 321 Mich 619 
Neb—In re Scoville’s Estate, 31 N 
W2d 284, 149 Neb 415—Corpus Ju¬ 
ris quoted in In re Bose's Estate, 

I 285 NW 319, 327, 136 Neb 166 
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N Y —Corpus Juris cited m In re 
Bene way's Will, 71 N Y S 2d 361, 
365, 272 App Div 463 
Or —Corpus Juris quoted in In re 
Provolt’s Estate, 151 P 2d 736, 737, 
176 Or 128 

Wash—Corpus Juris quoted in In re 
Denison’s Estate, 162 P 2d 245, 251, 
23 Wash 2d 699 
68 C J p 442 note 82 
Senile dementia defined see Insane 
Persons § 2 d 

Arteriosclerosis not senile dementia 
Pa—In re Chylak’s Estate, Orph, 55 
Lack Jur 129 

38. Iowa—^In re Meyer’s Estate, 37 
NW2d 265, 240 Iowa 1226—In re 
Johnson’s Estate, 269 NW 792, 222 
Iowa 787 

Mo —Pickett V Cooper, 192 S W 2d 
412, 354 Mo 910 

Neb—In re Scoville’s Estate, 31 N 
W2d 284, 149 Neb 416—Corpus Ju¬ 
ris quoted in In re Bose’s Estate, 
285 NW 319, 327, 136 Neb 156 
N Y —Corpus Juris cited in In re 
Beneway's Will, 71 N Y S 2d 361, 
365, 272 AppDiv 463 
Or —C^orpus Juris quoted in In re 
Provolt’s Estate, 151 P 2d 736, 737, 
175 Or 128 

Wash—Corpus Juris quoted in In re 
Denison's Estate, 162 P 2d 245, 251, 
23 Wash 2d 699 
68 C J p 442 note 83 
Insufficient showing 

(1) Senile dementia not shown to 
render testatrix of insufficient men¬ 
tal capacity to understand the nature 
of the act, to recollect the extent of 
her property and the natural objects 
of her bounty and their claims on 
her, and to comprehend the manner 
in which she wishes her property dis¬ 
tributed, is not, of Itself, sufficient 
to deprive testatrix of testamentary 
capacity 

Iowa—^Walters v Heaton, 271 NW 
310, 223 Iowa 405—Albright v 

Moeckly, 210 NW 813, 202 Iowa 
565 

<2) Requisites of testamcntaiy ca¬ 
pacity generally see supra g 15 
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§§ 27-28 WILLS 


sons § 2 d, and it must be determined whether its 
progress has so impaired the faculties of the testator 
that they fall below the mark of legal capacity.39 
This must be determined not alone by the nature and 
tendency of the disease, but by its effect m the 
particular case,^^ but it is extremely difficult to 
determine at just what stage in the progress of 
senile dementia the mind is incapable of functioning 
intelligently.^^ 

When the testamentary capacity of a testator is 
challenged on grounds of alleged senile dementia, 


this fact is to be determined according to the rules 
applicable to other forms of insanity 

§ 28. Impairment of Memory; Absent-Mind¬ 
edness 

Impairment or failure of memory, forgetfulness, op 
absent-mindedness does not prevent testamentary ca¬ 
pacity, provided the testator can recollect the particulars 
essential to a valid testamentary disposition. 

Failing memory,^3 failure^^ or losses of mem¬ 
ory, forgetfulness,^® or absent-mindedness^^ jg not 


39 Mo—^Byrne v Fulkerson, 162 S 
W 171, 254 Mo 97 

Neb —In re Scoville’s Estate, 31 N 
W2 g 284, 149 Neb 415—Corpus 
Jons QLuoted lu In re Bose’s Es¬ 
tate, SS6 NW 319, 136 Neb 156 
Or —Corpus Juris quoted lu In re 
Provolt's Estate, 151 P 2d 736, 737, 
175 Or 128 

Wash—Coipus Juris quoted m In re 
Denison’s Estate, 162 P 2d 245, 251, 
23 Wash 2d 699 

40. Ill—^Blackhurst v James, 127 
NE 226, 293 Ill 11 

Neb —Coipus Juris quoted in In re 
Bose's Estate. 285 NW 319, 327, 
136 Neb 166 

Or —Corpus Juris quoted in In re 
Provolt’s Estate, 151 P2d 736, 737, 
175 Or 128 

Wash—Corpus Juris quoted m In re 
Denison's Estate, 162 P 2d 246, 251, 
23 Wash 2d 699 

41. Or—In re Pro volt’s Estate, 151 
P 2d 736, 175 Or 128 

42. Neb.—^In re Scoville’s Estate, 31 
NW2d 284, 149 Neb 416—In re 
Bose's Estate, 285 NW 319, 136 
Neb 156 

Insanity see supra §§ 17-20 

43. NY—In re Beneway’s Will, 71 
NYS2d 361, 272 App Div 463 

Tenn —American Trust & Banking 
Co V Williams, 226 SW2d 79, 32 
Tenn App 692—^Rogrers v Hidkam, 
208 SW2d 34, 30 Tenn App 604— 
Melody V Hamblin, 115 S W 2d 237, 
21 Tenn App 687—^Pitch v Ameri¬ 
can Trust Co, 4 Tenn App 87 
Failing memory accompanied by old 
age see supra § 27 

44. Ky—Tye v Tye, 229 S W 2d 
973, 312 Ky 812—Sloan v Sloan, 
197 SW2d 77, 303 Ky 180—Ken¬ 
tucky Trust Co V Gore, 192 SW 
2d 749, 302 Ky 1—Perkins’ Guard¬ 
ian V Bell, 172 SW2d 617, 294 Ky 
767—McCrocklin’s Adm’r v Lee, 56 
S W2d 564, 247 Ky 31 

Minn—Appeal of Borstad, 45 NW2d 
828, 232 Minn. 365 

N J —In re Livingston’s Will, 73 A 2d 
916, 5 N J 65 

In re Gotchel’s Estate, 76 A 2d 
901, 10 NJ Super 208 
Pa —In re Olshefski's Estate, 11 A 2d 
487. 337 Pa 420. 


In re Rife's Will, Orph , 69 York 
LegRec 169—^In re Henry's Es¬ 
tate, Orph, 52 York Leg Rec 177 
Mere failure of memory ou occasion. 
Pa—In re Roberts' Estate, 94 A 2d 
780, 373 Pa. 7 
Partial failure 

Me—In re Loomis’ Will, 174 A 38, 
133 Me 81 

Pa—In re Rife’s Will, Orph , 59 York 
LegRec 169 

Requirements for incapacity 

Failure of memory is not incapacity 
unless it IS total or extends to imme¬ 
diate family or to property of testa¬ 
tor 

Pa—In re Kline’s Estate, 115 A 2d 
364, 382 Pa 395—In re Conway’s 
Estate, 79 A 2d 208, 366 Pa 641— 
In re Lawrence’s Estate, 132 A 
786, 286 Pa 58 

45, Ill —Children’s Home of Rock¬ 
ford V Andress, 36 NE 2d 596, 311 
Ill App 446, affirmed in part and 
reversed on other grounds in part 
44 NB2d 437, 380 Ill 452 

Pa—In re Pelechacz* Estate, Orph, 
40 Luz Leg Reg 345 

46. Cal—In re Dobrzensky's Estate, 
232 P2d 886, 105 Cal App 2d 134— 
In re Ridgway’s Estate, 206 P 2d 
892, 92 Cal App 2d 326—In re Selb’s 
Estate. 190 P 2d 277, 84 Cal App 
2d 46 

Iowa—In re Richardson’s Will, 202 
NW 114, 199 Iowa 1320 
Kan —^In re Hams* Estate, 201 P 2d 
1062, 166 Kan 368, 

Ky—Tye V Tye, 229 SW2d 973, 
312 Ky 812—Sloan v Sloan. 197 
SW2d 77, 303 Ky 180 
Mich —^In re Sprenger’s Estate, 60 
NW2d 436, 337 Mich 614 
Minn—^Appeal of Borstad, 45 NW2d 
828, 232 Minn 366 

N J —In re Livingston’s Will, 73 A 
2d 916, 5 N J 65 

NY—In re Carpenter's Will, 145 N 
YS 365 

Pa—In re Prescott’s Estate, 20 Pa 
Dist & Co 232, 15 Erie Co 252 
"The right of the , . for¬ 

getful to make a will should be 
guarded the same as that of other 
rational persons ” 

Ky—^Burgess v Rogers, 209 SW2d 
90. 306 Ky, 711 I 
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“The courts guard jealously the 
rights of all rational people, includ¬ 
ing the . . forgetful . 

to make wills ’’ 

Ky—Tye v Tye, 229 S W 2d 973, 975, 
312 Ky 812—Kentucky Trust Co 

V Gore, 192 SW2d 749, 752, 302 
Ky 1 

Momentary forgetfulness 
Ky—Sloan v Sloan, 197 SW2d 77, 
303 Ky 180—Kentucky Trust Co 

V Gore, 192 S W 2d 749, 302 Ky 1 
—Compton V Smith, 150 S W 2d 
657, 286 Ky 179 

Occasional forgetfulness 
NJ—In re Rein’s Will, 60 A 2d 380, 
139 NJEq 122 

Utah—In re Buttars’ Estate, 261 P 
2d 171 

Instances of forgetfulness 
Mich—In re Grow’s Estate, 299 NW 
836, 299 Mich 133—In re Murray's 
Estate, 188 NW 381, 219 Mich 70 
—Leffingwell v Bettinghouse, 115 
NW 731, 151 Mich 513 
Mind capable of attention 

Forgetfulness is not sufficient to 
invalidate a will if it appears that 
the testator’s mind was capable of 
attention and exertion when arous¬ 
ed and was not imposed on 
Mich—In re Paquin's Estate, 43 N 
W2d 858, 328 Mich 293—In re 
Nickel’s Estate, 32 NW2d 733. 321 
Mich 619—In re Getchell’s Estate, 
295 NW 360, 295 Mich 681—In 
re Rowling’s Estate, 289 NW 136, 
291 Mich 218—Schneider v Vos- 
burgh, 106 NW 1129, 143 Mich 
476 

Intelligibility 

Forgetting one’s self as far as 
not to be entirely intelligible, while 
tending to prove an impaired or 
weakened mind, does not prove dis¬ 
ease and is not irreconcilable with 
sufficient capacity to control or dis¬ 
pose of property by will 
Ill—Children’s Home of Rockford 

V Andress, 36 NB2d 696, 311 Ill 
App 446, affirmed m part and re¬ 
versed on other grounds in part 
44 NE2d 437. 380 Ill. 452 

47 Cal —In re Ridgway’s Estate, 
206 P2d 892, 92 Cal App 2d 325— 
In re Selb's Estate, 190 P 2d 277, 
84 Cal App 2d 46. 
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inconsistent with, or does not disclose or constitute 
a lack of, testamentary capacity, although failing 
memory is a fact to be considered in determining 
whether such capacity existed it has been said 
that the tendency of the courts is more and more 
toward the upholding of wills which are attacked 
by dissatisfied relatives who are usually able to 
produce some evidence of failure of memory 

If the testator has sufficient mental capacity to 
recollect the particulars essential to a valid testa¬ 
mentary disposition, as discussed supra § 15, he has 
testamentary capacity even though his memory may 
be feeble or somewhat impaired,^® even though 
he may have lapses of memory^i or periods of 
absent-mindedness ^2 

Failure to remember names. Forgetfulness of 
the names of persons a testator has known does not 
establish his mcompetency ^3 The mere failure to 
remember a given name correctly is not sufficient 
to create testamentary incapacity ,^4 likewise, a 
slip of the testator’s memory as to the name of the 


WILLS §§ 28-29 

person to whom he was talking when he appeared 
sleepy or unconscious is not a test of his testamen¬ 
tary capacity 

Failure to recognize old fi vends does not denote 
mental incapacity to make a will 

§ 29. Sickness, Disease, and Physical In¬ 
firmity 

Sickness, disease, or physical infirmity, while prop¬ 
erly considered in determining testamentary capacity, 
does not of itself incapacitate a person from executing 
a valid will. 

While physical fitness,sickness,^^ disease,^® 
physical disability,^0 or physical weakness®^ is a 
proper matter, or factor, to be considered in an 
effort to determine one^s testamentary capacity, the 
right of persons who are infirm, but rational, to 
make wills should be guarded the same as that of 
other rational persons,®^ and the law does not put 
any obstacle in the way of their disposing of their 
property by will,®^ provided only that their mentality 


NJ—In re Livingston's Will, 73 A 
2(1 916, 5 N J 65 

In re Rein’s Will, 50 A 2d 380, 
139 ISrJBq 122 

48 Tenn—Melody v Hamblin, 115 
SW2d 237, 21 Tenn App 687 

49 Ky—Tve V Tye, 229 S W 2d 
973, 312 Ky 812 

50 Ga—Martin v Martin, 195 SB 
159, 185 Ga 349 

Ill —Challiner v Smith, 71 N E 2d 
324, 396 Ill 106 

Auerbach v Continental Ill Nat 
Bank & Trust Co of Chicago, 91 
NE2d 144, 340 Ill App 64 

Iowa—^Walters v Heaton, 271 NW 
310, 223 Iowa 405—Firestine v At¬ 
kinson, 218 KW 293, 206 Iowa 151 
—Perkins v Perkins, 90 NW 55, 
116 Iowa 253 

N J —Den V Vancleve, 5 N J Law 
589 

Pa—In re Glesenkamp’s Estate, 107 
A 2d 731, 378 Pa 635 

In re Butler’? Estate, Orph, 64 
Montg Co 161—In re Hochberger's 
Estate, Orph . 63 York Leg Rec 25 
—In re Rife’s Will, Orph, 59 York 
Leg Rec 169, 

Tex —Garcia v Galindo, Civ App , 
199 SW2d 488, reversed on other 
grounds 199 SW2d 499, 145 Tex 
507—^McCannon v McCannon, Civ 
App , 2 S W 2d 942 

WVa—^Ritz V. Kingdom 79 S E 2d 
123—^Nicholas v. Kershner, 20 W 
Va 251 

68 CJ p 442 note 90 

Impairment of memory by disease 
see infra § 41. 

Soiuid wd disposing' memory 

Pa—^In re Gayman’s Estate, Orph, 
21 Northumb Leg J, 149. 


51 Cal—In re Presho’s Estate, 23 8 
P 944, 196 Cal 639 

Jensen v Jensen, 192 P 3d 55, 84 
Cal App 2d 754 

Ky—Tye v T>e, 229 SW2d 973, 312 
Ky 812 

NY—In re Campbell's Will, 136 N 
YS 1086 

68 C J p 443 note 91 
Iiapses ordliiarily of little impor- 
tance 

Pa—In re Phillips’ Estate, 149 A 
719, 299 Pa 415 

52 Ark—Ouachita Baptist College 
V Scott, 42 SW 536, 64 Ark 349 

Okl—McClure v Kerchner, 229 P 
589, 107 Okl 28 

53. Pa —In re Law^rence's Estate, 
132 A 786, 286 Pa 58 

Tex —Garcia v Galindo, Civ App , 
199 S W 2d 488, reversed on other 
grounds 199 S W 2d 499, 145 Tex 
607—McCannon v McCannon, Civ 
App , 2 S W 2d 942 
Requirement of remembering names 
see supra § 16b 
Residuary legatees 

Pact that testator could not re¬ 
member the names of the surviving 
members of his uncle's family, who 
were his residuary legatees and 
whom he had not seen for many 
years, did not establish testamentary 
incapacity 

Or—^McGreal v Culhane, 141 P 2d 
828, 172 Or 337 

54. Ohio—^Meier v Peirano, 62 N 
E 2d 920, 76 Ohio App 9 

Bememherlug surname and address 
This IS especially true where the 
testator remembers the surname of 
the beneficiary and his address 
Ohio —^Meier v Peirano, supra. 
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55 Tex—Bell v Bell, Civ App, 237 
SW2d 688 

56 Mich—In re Rowling’s Estate, 
289 NW 136, 291 Mich 218 

57. Ark—Yarbrough v Moses, 267 
SW2d 289, 223 Ark 489 

58 Mo —Proffer v Proffer, 114 S 
W2d 1035, 342 Mo 184 

Shearrer v Shearrer, App, 259 S 
W2d 705 

59. Tenn —Melody v Hamblin, 115 
SW2d 237, 21 Tenn App 687 

60 Cal —In re Downey’s Estate, 
124 P2d 637, 51 Cal App 2d 275 

Enfeebled physical condition 

DC—McCartney v Holmquist, 106 
P2d 855, 70 App DC 334, 136 AL 
R 375 

61 Cal —In re Miller’s Estate, 60 P 
2d 498, 16 Cal App 2d 154 

Tenn—Melody v Hamblin, 115 S 
W2d 237, 21 Tenn App 687 

62 Ky—Tye v Tye, 229 S W 2d 
973, 312 Ky 812—Burgess v Bel- 
ford, 209 SW2d 90, 306 Ky 711— 
Sloan V Sloan, 197 S W 2d 77, 303 
Ky 180—Kentucky Trust Co v 
Gore, 192 SW2d 749, 302 Ky 1 
"The making of a will does not de¬ 
pend upon a sound body but upon 

a sound mind ’’ 

Fla—In re Wilmott’s Estate, 66 So 
2d 465, 467, 40 A L R 2d 1399 

63 Neb—^In re O’Donneirs Estate, 
64 NW2d 116, 158 Neb 583—In 
re Benson’s Estate, 46 NW 2d 176, 
163 Neb 824—In re Scovillc’s Es¬ 
tate, 31 NW2d 284, 149 Neb 415— 
In re Goist’s Estate, 18 N W 2d 
613, 146 Neb 1—In re Bose’s Es¬ 
tate, 285 NW. 319, 130 Neb 166— 
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conforms to the accepted tests at the time of the | Physical or bodily infirmity or infirmities, dis- 
execution of the instrument 1 abilities, or afflictions,®^ sickness,®® illness,®*^ ill,®® 


In re Frazier’s Estate, 267 NW 
181, 131 Neb 61 

S D —In re Rowlands* Estate, 18 N 
W2d 290, 70 SI> 419 

64. Ill —Logsdon v Logsdon, 104 
NB2d 622, 412 Ill 19 
Neb—In re O’Donnell’s Estate, 64 N 
W2d 116, 158 Neb 583—In re 

Benson’s Estate, 46 NW2d 176, 
153 Neb 824—In re Scoville's Es¬ 
tate, 31 NW2d 284, 149 Neb 415 
—In re Goist, IS NW2d 613, 146 
Neb 1—In re Bose’s Estate, 285 
NW 319, 136 Neb 156 
65- Ala—-Wilson v Payton, 37 So 
2d 499, 251 Ala 411—Bulger v 
Ross, 12 So 803, 98 Ala 267 
Ark—Ebright v Brookhyser, 244 S 
W2d 626, 219 Ark 676—^Petree v 
Petree, 201 S W 2d 1009, 211 Ark 
654—^McKindley v Humphrey, 161 
SW2d 962, 204 Ark 333—Pledger 
V Birkhead. 246 SW 510, 156 Ark 
443 

Cal —In re Casarotti's Estate, 192 
P 1086, 184 Cal 73 

In re Dobizensky’s Estate, 232 
P2d 886, 105 CalApp2d 134— 

In re Ridgway's Estate, 206 P 2d 
892, 92 Cal App 2d 325—In re Selb's 
Estate, 190 P 2d 277, 84 Cal App 
2d 46—In re Llewellyn’s Estate, 
189 P2d 822, 83 Cal App 2d 534, 
hearing denied 191 P 2d 419, 83 Cal 
App 2d 534—In re Russell's Estate, 
182 P2d 318. SO Cal App 2d 711— 
In re Johanson's Estate, 144 P 2d 
72, 62 Cal App 2d 41—In re Down¬ 
ey’s Estate, 124 P 2d 637, 51 Cal 
App 2d 275—In re Peterkin's Es¬ 
tate, 73 P2d 897, 23 Cal App 2d 
597 

Idaho—In re Heazle’s Estate, 257 
P2d 556, 74 Idaho 72 
Ill—Sterling v Dubin, 126 N E 2d 
718, 6 Ill 2d 64—In re Calo’s Es¬ 
tate, 115 NE2d 778, 1 Ill 2d 376— 
Logsdon V Logsdon, 104 N E 2d 
622, 412 Ill 19—Tidholm v Tid- 
holm, 62 NE2d 473, 391 Ill 19 
Iowa—In re Ransom's Estate, 67 
NW2d 89. 244 Iowa 343—In re 
Rogers' Estate. 47 NW2d 818, 242 
Iowa 627 

Me—In re Loomis* Will, 174 A 38, 
133 Me 81 

Md—Gilbert v Gaybrick, 73 A 2d 482, 
195 Md 297—Doyle v Rody. 25 
A 2d 457, 180 Md 471 
Mich—In re Thayer's Estate, 15 N 
W2d 712, 309 Mich 473—In re 

Ferguson’s Estate, 215 NW 61, 
239 Mich 616 

N J —In re Herrman's Estate, 3 A 2d 
148. 124 NJEa 542 
NT—In re Beneway's Will, 71 N 
TS2d 361, 272 App Div 463 

In le Jones' Estate, 278 NTS 
887, 155 Misc 49 

Ohio—Sterba v. Lienhard, App, 95 I 
N E 2d 12. 


Okl—Dunkin v Rice, 169 P 2d 210, 
197 Okl 150 

Pa—In re Rupert’s Estate, 36 A 2d 
600, 349 Pa 68—In re Lowe’s Es¬ 
tate. 178 A 820, 318 Pa 497 

In re Matz’ Estate, Orph, 3 9 

Berks Co 303 

Tex—Corpus Juris cited m Cruz v 
Prado, Civ App, 239 SW2d 650, 
652—Jowers v Smith, Civ App , 
237 SW2d 805—Bell v Bell, Civ 
App, 237 SW2d 688—Green v 
Dickson, Civ App, 208 S W 2d 119, 
error refused no reversible error 
68 C J p 443 note 94 
Excessive use of drugs see supra 
§ 26 

Intoxication see supra § 25 

“Physical ills aie not necessarily 
mental ills ’* 

Mo—Gardine v Cottey, 230 SW2d 
731, 746, 360 Mo 681, 18 A L R 2d 
1100 

“Physical infirmity and mental 
soundness, it is common knowledge, 
may coexist ” 

Me—^Appeal of Martin, 179 A 655, 
660, 133 Me 422 

“Physical disability does 

not necessarily establish mental in¬ 
capacity Many people who aie seri¬ 
ously disabled physically retain their 
mental capacities to the end ” 

Minn—In re Smith’s Estate, 64 N 
W2d 129, 132 

Physical Incapacity 
Ark—Yarbrough v Moses, 267 SW 
2d 289, 223 Ark 489—Toombs v 
Blankenship, 221 SW2d 417, 215 
Ark 551—Blake v Simpson, 215 
SW2d 287, 214 Ark 263—Gnf- 

fen V Union Trust Co, 266 SW 
289, 166 Ark 347 

Physical weakness 
Cal—^In re Miller’s Estate, 60 P 2d 
498, 16 Cal App 2d 154 

Kan—^Kunkle v Urbansky, 109 P 2d 
71, 153 Kan 117 

NT—In re Beneway’s Will, 71 NT 
S2d 361, 272 App Div 463 
Pa—In re Prescott’s Estate, 20 Pa 
Dist & Co 232, 16 Erie Co 252 
Tenn —^American Trust & Banking 
Co V Williams, 225 S W 2d 79, 32 
Tenn App 592—^Rogers v Hickam, 
208 SW2d 34, 30 Tenn App 604— 
Melody v Hamblin, 115 SW'2d 237, 
21 Tenn App 687—^Pitch v Amer¬ 
ican Trust Co, 4 Tenn App 87 
Utah—In re Buttars’ Estate, 261 P 
2d 171 

Wash —^In re Larsen’s Estate, 71 P 
2d 47, 191 Wash 257 

66 Ill—Sterling v Dubin, 126 NE 
2d 718, 6 Ill 2d 64—Logsdon V 

Logsdon, 104 N B 2d 622, 412 Ill 
19—In re Weedman’s Estate, 98 N 
E 956, 254 Ill 504—Hoskinson v 
Lovelette, 5 NB 3a 219, 365 Ill 21 
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McGovern v McGovern, 65 N 
E2d 583, 328 Ill App 316—Wilson 
V Bell, 43 NB2d 162, 315 Ill App 
418 

Md—Drury v King, 32 A 2d 371, 183 
Md 64—Higgins v Carlton, 48 Md 
115, 92 Am Dec 666 
Mo—Proffer v Proffer, 114 SW2d 
1035, 342 Mo 184—Thomasson v 
Hunt. 185 SW 165, 169 

Shearer v. Shearer, App, 259 S 
W2d 705 

Or—In re Scott’s Estate, 228 P 2d 
417, 191 Or 90—-In re Walther’s 
Estate, 163 P 2d 285. 177 Or 282— 
In re Bond's Estate, 143 P 2d 244, 
172 Or 509—McGreal v Culhane, 
141 P2d 828, 172 Or 337—In re 
Knutson’s Will, 41 P 2d 793, 149 
Or 467—In re Carr’s Will, 256 P 
390, 121 Or 574 

Pa—In re Matz’ Estate, Orph, 39 
Berks Co 303—In re Rife's Will, 
Orph, 59 York Leg Rec 169 
Va—Tate v Chumbley, 57 S E 2d 
151, 190 Va 480—Gilmer v Brown, 
44 SE2d 16, 186 Va 630—Fergu¬ 
son V Ferguson, 192 SB 774, 169 
Va 77 

Wash —In re Larsen’s Estate, 71 P. 

2d 47, 191 Wash 257 
68 C J p 443 note 95 
Mere mental and physical weak¬ 
ness, caused by sickness, does not 
amount to mental incapacity which 
will invalidate a will, provided that 
the testator is capable of fairly and 
reasonably understanding the matter 
in hand 

Minn—In re Geske’s Estate, 1 NW 
2d 423, 211 Minn 447—Schmidt v 
Schmidt, 60 NW 598, 47 Minn 461 

67. N J —In re Delaney’s Estate, 25 
A 2d 901, 131 NJBa 454 

NT—In re Jones’ Estate, 278 N 
YS 887, 155 Mi&c 49 
Or—In re Davis' Will, 142 P 2d 143, 
172 Or 364 

“A man may be ill unto death, and 
yet be in possession of sufficient 
mental capacity to dispose of his 
property by will “ 

Mo—Thomasson v. Hunt, 185 SW 
165, 169 

Mere infirmity of mind and body 

due to illness is not alone sufficient 
to establish mental incapacity 
WVa—^Ritz V. Kingdon, 79 S E 2d 
123 

Severe Illness, regardless of its 
intensity and of the near approach of 
death, will not of itself prevent one 
from exercising discretion in dis¬ 
posing of property 
Ark —Imler v Williams, 117 S W 
2d 1053, 196 Ark 287 

68. Neb—In re Scoville’s Estate, 31 
NW2d 284, 149 Neb 416—In re 
Frazier’s Estate, 267 NW. 161» 
131 Neb 61. 
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poor,69 or feeble'^6 health, feebleness,'^! debility,“^2 
decrepitude,or blunted perception,*^4 do not, of 

themselves, incapacitate an individual from making 
a testamentary disposition of his property, for 
physical infirmity to have that effect, the mental 
faculties must be so reduced that the afflicted in¬ 
dividual is incapable of understanding the nature 
and effect of the transaction*^6 ^.t the time the ques¬ 
tioned instrument was executed *^6 


A sick person may make a valid will even in his 
last illness,'^'^ or when he is m a dying condition,*^® 
unless the surrounding circumstances are such as 
show that he was not possessed of testamentary ca¬ 
pacity 

Disease is not of itself a disqualification,80 but 
whether the testator's mind was affected theieby 
must be determined with reference to each particular 


Pa—In re Henry's Estate, Orph , 62 
York Leg Rec 177 
“Testamentary capacity is not con¬ 
ditioned on sound health ’* 

Fla—Smith v Clements, 154 So 520, 
521, 114 Fla 614 

“The law jealously regards the 
right of a person to dispose of his 
property by will, whatever his con¬ 
dition of health may be" 

IsT Y—In re Delmar’s Will, 152 HE 
448, 449, 243 NY 10 

In re Jerrells' Will, 63 N Y S 2a 
499, 609, appeal dismissed 70 NY 
S 2d 580 

69 Tex —Bell v Bell, Civ App , 248 
SW2d 978, error refused no re¬ 
versible error 

70. Cal —In re Casarotti's Estate, 
192 P 1085, 184 Cal 73 

In re Llewellyn’s Estate, 189 P 
2d 822, 83 Cal App 2d 534, hearing 
denied 191 P 2d 419, 83 Cal App 2d 
534—In re Russell’s Estate, 182 
P2d 318, 80 Cal App 2d 711—In 

re Peterkm's Estate, 73 P 2d 897, 
23 Cal App 2d 697 

NY—In re Pratt’s Estate. 274 NY 
S 417, 152 Misc 660, affirmed In re 
Pratt’s Will, 283 NYS 1023, 246 
App Div 576 

Feebleness from age see supra § 27 
Feeble health combined with defec.^ 
tive memory 

Ill —Challiner v Smith, 71 NB2d 
324, 396 Ill 106 

Auerbach v Continental Ill 
Nat Bank & Trust Co of Chicago, 
91 NE2d 144, 340 Ill App 64 

71. Cal—In re Dobrzensky’s Estate, 
232 P2d 886, 105 Cal App 2d 134— 
In re Ridgway's Estate, 206 P 2d 
892, 92 Cal App 2d 325—In re Selb’s 
Estate, 190 P 2d 277, 84 Cal App 2d 
46 

Tex—Cruz v Prado, Civ App , 239 
SW2d 650—McIntosh v Moore, 53 
SW 611, 22 Tex Civ App 22 

72 Md—Sellers v Qualls, 110 A 
2d 73 

Or—In re Walther’s Estate, 163 P 
2d 285, 177 Or 282—McGreal v 
Culhane, 141 P 2d 828, 172 Or 337 
Beblllty of or In body 
Ill—Hoskison V. Lovelette, 5 NE2d 
219, 366 Ill 21, 

McGovern v McGovern, 65 NE 
2d 683, 328 Ill App 316—Wilson v 
Bell, 43 NE2d 163, 316 Ill App 
418 


Md—Drury v King, 32 A 2d 371, 182 
Md 64—Higgins v Carlton, 48 

Md 115, 92 Am Dec 666 
Or—In re Scott’s Estate, 228 P 2d 
417, 191 Or 90—^In re Bond’s Es¬ 
tate, 143 P2d 244, 172 Or 509—1 
McGreal v Culhane, 141 P 2d 828, I 
172 Or 337—In re Knutson's Will, 
41 P2d 793, 149 Or 467—In re 
Carr’s Will, 256 P 390, 121 Or 674 
Pa —In re Rupert’s Estate, 36 A 2d 
500, 349 Pa 68 

In re Rife’s Estate, Orph, 59 
York Leg Rec 169 

73 NY—In re Streb’s Will, 288 N 
YS 334. 247 App Div 556 
Deciepitnde in body 
Kan—In le Davis' Estate, 269 P 2d 
211, 175 Kan 107—Smith's Estate 

V Davis, 212 P 2d 322, 168 Kan 210 
—In re Hall's Estate, 195 P 2d 612, 
165 Kan 465 

74- Tenn —^American Trust & Bank¬ 
ing Co V Williams, 226 SW2d 79, 
32 Tenn App 592—^Rogers v Hick- 
am, 208 S W 2d 34, 30 Tenn App 
504—Melody v Hamblin, 115 SW 
2d 237, 21 Tenn App 687—Fitch v 
American Trust Co, 4 Tenn App 
87 

75 Okl—Dunkin v Rice, 169 P 2d 
210, 197 Okl 150 

76 Okl —^Dunkin v Rice, supra 
Mere deterioration in physical 

powers does not destroy testamen¬ 
tary capacity until the mental de¬ 
cline reaches such a stage that the 
person is unable intelligently to 
comprehend the estate of which he 
is possessed and the natural ob¬ 
jects of his bounty, and intelli¬ 
gently to exercise judgment and dis¬ 
cretion in the disposition of his 
property 

Iowa—In re Behrend's Will, 290 N 
W 78, 227 Iowa 1099 
77- Fla—In re Wilmott's Estate, 66 
So 2d 465, 40 ALR2d 1399—Smith 

V Clements, 154 So 620, 114 Fla 
614 

68 C J p 443 note 95 
78. Ark—Imler v Williams, 117 S 
W2d 1053. 196 Ark 287 
Fla—^In re Wilmott’s Estate, 66 So 
2d 466, 40 ALR2d 1399—Smith v 
Clements, 154 So 620, 114 Fla 614 
68 C J p 443 note 96 
Approaching death 
Kan —^Kunkle v Urbansky, 109 P 2d 
1 71, 163 Kan 117 
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Wash—In re Larsen’s Estate, 71 P 
2d 47, 191 Wash 257 

Death a few hours after execution 
of will 

NY—In re Holcomb’s Will, 275 N 
YS 481, 242 App Div 889 

79- N Y —Matter of Choate’s Will, 
96 NYS 380, 110 App Div 874 
68 C J p 443 note 97 

80. Ala—King v Aird, 38 So 2d 
883, 251 Ala 613 

Cal—In re Llewellyn’s Estate, 189 
P 2d 822, 83 Cal App 2d 534, hear¬ 
ing denied 191 P 2d 419, 83 Cal 
App 2d 534—In re Russell's Estate, 
182 P2d 318, 80 Cal App 2d 711— 
In re Peterkin’s Estate, 73 P 2d 
897, 23 Cal App 2d 597 
La—Succession of Moody, 80 So 2d 
93. 227 La 609 

NY—In re Beneway’s Will, 71 N 
YS2d 361, 272 App Div 463 
Pa—In re Rupert’s Estate, 36 A 2d 
500. 349 Pa 58 

Tenn —^American Trust & Banking 
Co v Williams, 225 S W 2d 79, 32 
Tenn App 592—Rogers v Hickam, 
208 SW2d 34, 30 Tenn App 504— 
Melody v Hamblin, 116 SW2d 
237, 21 Tenn App 687—Fitch v 

American Trust Co, 4 Tenn App 
87 

Wis—In re Jacobson's Will, 270 N 
W 923, 223 Wis 608 
68 C J p 443 note 98 
Old age as disease see supra § 27 
“The mere fact that a person is 
shown to have a weak intellect be¬ 
cause of disease is not sufficient to 
take from him the sacred right of 
disposing of his property by will in 
such manner as he may desne" 

Ga—Leventhal v Baumgartner, 61 
SE2d 810, 813, 207 Ga 412 
“A man may . have dis¬ 

eases of the body without having a 
disease of the mind “ 

Mo—Thomasson v Hunt, 185 SW 
165, 169 

Bodily disease 

Me—In re Loomis’ Will, 174 A 38, 
133 Me 81 

Death soon after execution of will 
Fact that decedent died of malig¬ 
nant disease only few months after 
executing will would in no way al- 
fect validity of will 
Mich—In le Greenman’s Estate, 52 
NW2d 363, 032 Mich G46 
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§ 29 WILLS 


case 51 The testator may be found either competent 
or incompetent, depending on the surrounding cir¬ 
cumstances, when suffering from apoplexy,^^ brain 
disease,53 Bright’s disease,84 cancer,85 consumption 
or tuberculosis,*^ diabetes,**^ epilepsy,** fever,*3 
paralysis,50 or paresis,51 or if his mind52 or mem¬ 


ory® 3 is somewhat impaired by disease, or when he 
is lethargic, drowsy, or stupefied from illness,54 m 
pain or suffering,55 or extreme®^ distress,®^ weak 
physically,® 8 or if he is delirious at times, if the will 
is not made in such a delirious spell.®5 


81- Fla—In re Wilmott's Estate, 66 
So 2d 465, 40 A L R 2d 1399— 

Smith. V Clements, 154 So 620, 114 
Fla 614 

68 C J p 443 note 99 

“Not every weakness incident to 
ravages of . disease unfits 

man for making a will ’’ 

Me—^Appeal of Martin, 179 A 655, 
660, 133 Me 422 

Mental weakness due to disease 
does not deprive a testator of testa¬ 
mentary capacity unless it has pro¬ 
gressed to point at which power of 
intelligent comprehension and action 
has been destroyed 
Iowa—In re Ruedy's Estate, 66 N 
W2d 387, 245 Iowa 1307—In re 
Hayer's Estate. 299 NW 431. 230 
Iowa 880—^Wilson v Findley, 275 
NW 47, 223 Iowa 1281—Bishop v 
Scharf. 241 NW 3. 214 Iowa 644 
Mental disease; effect on provisions 
One suffering some degree of men¬ 
tal disease may still execute valid 
will, unless provisions thereof are 
affected by such condition 
Mich—In re Thayer’s Estate, 16 N 
W2d 712, 309 Mich 473—In re 
Aylward’s Estate, 219 NW 697, 
243 Mich 9—In re Ferguson’s Es¬ 
tate, 215 NW 61, 239 Mich 616 
Arteriosclerosis may or may not 
result in mental deterioration 
Ill—Logsdon V Logsdon, 104 NE 
2d 623, 412 Ill 19 
82. N Y —Cheney v. Price, 37 N T S 
117, 90 Hun 238 
68 C J p 443 note 3 

83 NT —^Matter of Loewenstine’s 
Estate, 21 NTS 931, 2 Misc 323 

68 C J p 444 note 8 

84 Wis—In re Jacobson's Will, 
270 NW 923, 223 Wis 508 

68 C J p 444 note 5 

85. N J —In re Cassidy's Estate, 135 
A 466, 4 NJMisc 1014 

68 CJ p 444 note 7 

86. ND—Edwardson v Gerwien, 
171 NW 101, 41 ND 506 

68 C J p 444 note 4 

87- Wis —In re Jacobson’s Will, 
270 NW 923, 223 Wis 508 

83- Ky —Bodine v Bodine, 44 SW 
2d 840, 241 Ky 706 
68 CJ p 443 note 2 

88- Mo—Sehr v Lindemann, 54 S 
W 537, 153 Mo 276 

68 CJ p 444 note 6 

90. La—Ducasse's Heirs v Du- 
casse, 45 So 565, 120 La 731 
68 CJ. p 443 note 1. , 


91. La—Succession of Moody, 80 
So 2d 93, 227 La 609 
Weakness incident to disease does 
not necessarily incapacitate a man 
to make a will, but lack of mental 
capacity is no less fatal to legal 
power to make a will because it is 
a result of disease 

Mo—Pickett V Cooper, 192 SW2d 
412, 354 Mo 910 

92 NJ—In re Delaney’s Estate, 25 
A 2d 901, 131 NJEa 464 
68 C J p 444 note 9 
Necessity for absolutely sound mind 
generally see supra § 15 d (1) 

Mind debilitated by disease 
Iowa—^Walters v Heaton, 271 NW 
310, 223 Iowa 406—Firestine v 

Atkinson, 218 NW 293, 206 Iowa 
161—Perkins v Perkins, 90 NW 
56, 116 Iowa 253 
Temporary derangement 

(1) Where testatrix was, prior to 
execution of will, suffering from py¬ 
elonephritis, which could produce 
toxemia and toxic psychosis, de¬ 
rangement was not insanity, but 
only temporary derangement creating 
mental incapacity pending duration 
of disease 

La—Succession of Schmidt, 53 So 
2d 834, 219 La 675 

(2) Insanity see supra § 17 

93. Pa—In re Glesenkamp's Estate, 
107 A 2d 731. 378 Pa. 635—Wil¬ 
liams V McCarroll, 97 A 2d 14, 374 
Pa 281—In re Franz' Estate, 84 A 
2d 292, 368 Pa 618—In re Stur¬ 
geon’s Estate, 63 A 2d 139, 357 Pa 
75 

In re Butler's Estate, Orph, 64 
MontgCo 161—In re Nelson's Es¬ 
tate, Orph, 66 York Leg Rec 161 
—In re Corne’s Estate, Orph, 66 
York Leg Rec 22 —In re Hoch- 
berger’s Estate, Orph, 63 York 
Leg Rec 25 

Impairment of memory generally 
see supra § 28 

94. Pa—In re Prescott's Estate, 20 
PaDist &Co 232, 16 Erie Co 252 

68 C J p 444 note 10 

95 Fla—Smith v Clements, 154 
So 520, 114 Fla 614 
Idaho—In re Heazle's Estate, 257 
P2d 656, 74 Idaho 72 
Kan—Kunkle v Urbansky, 109 P 2d 
71, 163 Kan 117 
68 CJ p 444 note 11 
Acute pain is not necessarily in- 
<"onsistent with testamentary capac¬ 
ity 


Pa—In re Rupert’s Estate, 36 A 2d 
600, 349 Pa 58 
Paroxysms of pain 

(1) One m paroxysms of pain is 
incompetent 

Iowa—Blake v Rourke, 38 NW 392, 
74 Iowa 619 

(2) Paroxysms of pain do not nec¬ 
essarily discount testamentary ca¬ 
pacity 

Pa—In re Rupert’s Estate, 36 A- 
2d 600, 349 Pa 58 
Requiiement for voiding will 
Testator's physical suffering is 
insufiS-cient to render will void, un¬ 
less it was so great as to make him 
incapable of appreciating the nature 
or consequences of his act, or of 
properly disposing of his estate 
Ark—Blake v Simpson, 215 S W 2d 
287, 214 Ark 263—Inman v Mc- 
Eachin, 184 S W 2d 949, 208 Ark 
102—McWilliams v Neill, 165 S 
W2d 344, 202 Ark 1087—Pernot 
V King, 110 SW2d 539. 194 Ark 
896—Fury ear v Puryear, 94 SW 
2d 695, 192 Ark 692 

96 Md—^Drury v King, 32 A 2d 371, 
182 Md 64—^Higgins v Carlton, 48 
Md 115, 92 Am Dec 666 

Or—In re Scott's Estate, 228 P 2d 
417, 191 Or 90—In re Bond's Es¬ 
tate, 143 P 2d 244, 172 Or 609— 
McGreal v Culhane, 141 P 2d 828, 
172 Or 337—In re Knutson’s Will, 
41 P2d 793, 149 Or 467—In re 
Carr’s Will, 256 P 390, 121 Or 
574 

Pa—In re Rupert's Estate, 36 A 2d 
500, 349 Pa 58 

In re Rife’s Will, Orph, 59 York 
Leg Rec 169 
Great distress of body 
Or—In re Murray's Estate, 144 P 
2d 1016, 173 Or 209 

97 Or—In re Davis' Will, 142 P 
2d 143, 172 Or 354 

98. Pa—In re Rupert’s Estate, 36 
A 2d 500, 349 Pa 58 

Tex—Bell v Bell, Civ App , 248 S. 
W 2d 978, error refused no reversi¬ 
ble error 

68 C J p 444 note 12 
Weakness with partial mental failure 
Physical weakness with partial 
failure of mind and memory is not 
solely an indication of inability to 
make a will 

Me—In re Loomis’ Will, 174 A 38, 
133 Me 81 

99. RI—Lancaster v, Alden, 68 A 
638, 26 RI 170 

68 CJ p 444 note 13. 
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The fact that a testator understood his serious 
physical condition and was greatly worried and 
depressed over it is not an ^idence of mental 
illness 1 

§ 30. Deafness, Dumbness, and Blindness 

A person is not incompetent to imake a will because 


WILLS §§ 29-31 

of defective eyesight, total blindness, total op partial 
deafness, or a combination of such infirmities. 

A person is not incompetent to make a will be¬ 
cause of defective eyesight or total blindness,^ or 
total or partial deafness,^ nor is he incapacitated 
by a combination of such infirmities, as where he 
IS wholly or partially deaf and blind,or deaf and 
dumb 5 


D. EVIDENCE 


1. Presumptions and Burden of Proof 


§ 31. General Rules 

a Presumptions 
b Burden of proof 

c Burden of going forward, prima facie 
case, shifting of burden 

a. Presumptions 

In the absence of proof to the contrary, a testator 


IS presumed to be sane and to have sufficient mental 
capacity to make a valid will 

As a general rule, until the contrary is estab¬ 
lished, a testator is presumed to be sane and to 
have sufficient mental capacity to make a valid 
will Accordingly, where a testamentary writing 


1 Cal —^In re Johanson’s Estate, 
144 P2d 72. 62 Cal App 2d 41 

2 Ill—In re Calo’s Estate, 115 N 
B2d 778, 1 Ill 2d 376 

Tex—Corpus Juris cited lu Cruz v 
Prado, Civ App , 239 S W 2d 650, 
652 

68 C J p 444 note 14 
Bliuduess, whatever its degree, 
does not alfect testamentaiy capac¬ 
ity 

Mass—Kmgrman v Damon, 195 NE 
740, 290 Mass 472 

3. Ill —Tidholm v Tidholm, 62 N 
E2d 473, 391 Ill 19 

Minn —In re Eklund’s Estate, 242 N 
W 467, 186 Mmn 129 
The effect of deafness is to add 
to the difficulty of o\ecution 
Minn—In le Eklund's Estate, supra 

4. Ky—^Frazie's Ex'x v Erazie, 217 
S W 668, 186 Ky 613 

68 C J p 444 note 16 

5. Ga—^Potts V House, 6 Ga 324, 
60 AmD 329 

68 C J p 444 note 17 

6. US —Metropolitan Life Ins Co 
V Anderson, D C La , 101 F Supp 
808 

Ala—Cox V Martin, 34 So 2d 463, 260 
Ala 401—Tucker v Tucker, 28 So 
2d 637, 248 Ala 603 

Anz—In re Cook’s Estate, 159 P 2d 
797, 63 Anz 78—In re Smith’s Es¬ 
tate, 91 P 2d 254. 63 Anz 505 
Ark—Gray v Fulton, 170 S W 2d 384, 
205 Ark 675 

Cal—^In re Jamison's Estate, 256 P 2d 
984, 41 Cal 2d 1—In re Flatau’s 
Estate, 76 P 2d 606, 10 Cal 2d 701 
In re Dunne’s Estate, 278 P 2d 
733, 130 Cal App 2d 216—In re 

White’s Estate, 276 P 2d 11, 128 
Cal App 2d 669—In re Teed’s Es¬ 
tate, 247 P2d 64, 112 Cal App 2d 


638—In re Greenhill’s Estate, 221 
P2d 310, 99 Cal App 2d 155—In re 
Alegria’s Estate, 197 P 2d 671, 87 
Cal App 2d 645—Jensen v Jensen, 
192 P2d 55, 84 Cal App 2d 754— 
In re Llewellyn’s Estate, 189 P 2d 
822, 83 Cal App 2d 534, hearing de¬ 
nied 191 P2d 419, 83 Cal App 2d 
531—In re Someis’ Estate, 187 P 
2d 433, 82 Cal App 2d 757—In re 
Powers’ Estate, 184 P 2d 319, 81 
Cal App 2d 480—In re Russell’s Es¬ 
tate, 182 P2d 318, 80 Cal App 2d 
711—In re Rich’s Estate, 179 P 2d 
373, 79 Cal App 2d 22—In re 

Schwartz’ Estate, 155 P 2d 76, 67 
Cal App 2d 512—In re Ewan’s Es¬ 
tate, 153 P2d 782, 67 Cal App 2d 
111—In re Agrnew’s Estate, 151 P 
2d 126, 65 Cal App 2d 653—In re 
young’s Estate, 101 P 2d 770, 38 
Cal App 2d 688—^In re Garvey’s Es¬ 
tate, 101 P2d 551, 38 Cal App 2d 
449—In re Hansen’s Estate, 100 
P 2d 776, 38 Cal App 2d 99—In re 
Nolan’s Estate, 78 P 2d 456, 25 Cal 
App 2d 738—^In re Peterkin’s Es¬ 
tate, 73 P2d 897, 23 Cal App 2d 
597—In re Smethurst’s Estate, 59 
P2d 830, 16 Cal App 322—In re 
Short’s Estate, 47 P2d 655, 7 Cal 
App 2d 512 

Del—In re Barnes* Will, 18 A 2d 433, 
2 Terry 206 

Ga—Marlin v Hill, 16 S E 2d 473, 
192 Ga 434 

Ill—Johnson v First Union Trust & 
Savings Bank, 273 Ill App 472 

Ind—^Kaiser v Happel, 36 NE 2d 784, 
219 Ind. 28 

Iowa—In re Huston’s Estate, 27 NW 
2d 26, 238 Iowa 297—^Walters v 
Heaton. 271 NW 310, 223 Iowa 
405 

Ky—^New V Creamer, 275 S W 2d 918 
■—Bickel V Louisville Trust Co, 
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197 SW2d 444, 303 Ky 356—Ram¬ 
sey V Howard, 168 S W 2d 981, 289 
Ky 389 

La—Lebleu v Manning, 74 So 2d 384, 
226 La 1087—Cormier v Myers, 
65 So 2d 345, 223 La 259—Suc¬ 
cession of Schmidt, 53 So 2d 834, 
219 La 675—Succession of Pizzati, 
50 So 2d 189, 218 La 549—McCarty 
V Tnchel, 46 So 2d 621, 217 La 
444—^Clanton v Shattuck, 30 So 2d 
823, 211 La 750—Artigue v Arti- 
gue, 26 So 2d 699, 210 La 208— 
Landry v Landry, 199 So 401, 196 
La 490—Succession of Stafford, 186 
So 360, 191 La 855—Succession of 
Lambert, 169 So 453, 185 La 416 
—Succession of Edgar, 167 So 438, 
184 La 775—Rostrup v Succession 
of Spicer, 165 So 307, 183 La 1087 
Succession of Patterson, App , 22 
So 2d 214—Succession of Knight, 
App , 161 So 230 

Md—Sellers v Qualls, 110 A 2d 73 
—Lynn v Magness, 62 A 2d 604, 
191 Md 674—Riggs v Safe Deposit 
& Trust Co of Baltimore City, 46 
A 2d 97. 186 Md 54 

Mass —Santry v Prance, 97 N E 2d 
633, 327 Mass 174—Goddard v 

Dupree, 76 NE2d 643, 322 Mass 
247 

Mich —In re Padjan’s Estate, 65 N W 
2d 743, 340 Mich 277—In re Kuza- 
wa’s Estate, 60 NW2d 138, 337 
Mich. 397—In re Solomon’s Es¬ 
tate, 53 NW2d 597, 334 Mich 17 
—In re Hallitt’s Estate, 37 N W 2d 
662, 324 Mich 654—In re Shat- 
tuck’s Estate, 37 NW2d 655, 324 
Mich 568—In re Nickel’s Estate, 32 
NW2d 733, 321 Mich 519—In re 
Johnson’s Estate, 13 NW2d 852, 
308 Mich 366—In re Wawrzyniak’^ 
Estate, 298 NW 118, 297 Mich 
520—In re Walker’s Estate, 258 
N W 206, 270 Mich 33 
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IS rational on its face,*^ legal in form,^ and is shown | to have been duly executed,^ the presumption of 


Mo—'Weaver v Allison, 102 SW2d 
884, 340 Mo 815, 110 ALR 672— 
Fields V Luck, 74 SW2d 35, 335 
Mo 765 

Mont—In re Choiniere’s Estate, 156 
P 2d 635, 117 Mont 65 

;Nr j —In re Pavis* Will, 101 A 2d 521, 
14 N J 166—In re Livingston’s 
Will, 73 A 2d 916, 5 NJ 65 

In re Weeks* Estate. 103 A 2d 43, 
29 N" J Super 533—In re Hoover’s 
Estate, 91 A 2d 155, 21 N J Super 
323—In re Fleming’s Estate, 89 A 
2d 54, 19 N J Super 565—In re 
Gotchel’s Estate, 76 A 2d 901, 10 
NJ Super 208—In re File’s Will, 
75 A 2d 517, 9 N J Super 146 

In re Delaney's Estate, 25 A 2d 
901, 131 N J Eq 454—In re John¬ 
son's Will, 85 A 264. 260, 80 N J 
Eq 525 

In re Heim’s Estate, 39 A 2d 248, 
22 KJMisc 241, reversed on other 
grounds 40 A 2d 661, 136 N J Bq 
138—In re Loon’s Will, 28 A 2d 
281, 20 NJMisc 376, affirmed 28 
A 2d 288. 132 N JEq 316 
NM—In re Chavez* Will, 46 P 2d 
665, 39 NM 304 

N T —Corpiis Juris cited In In re 
Beneway's Will, 71 N T S 2d 361, 
365, 272 AppDiv 463 

In re Chambers’ Will, 20 NTS 
2a 418. 

NC—In re Franks* Will, 56 S E 2d 
668, 231 NC 252, rehearing denied 
57 S E 2d 315—In re York’s Will, 
55 SE2d 791, 231 NC 70 
ND—Stormdn v Weiss, 65 NW2d 
475 

Ohio —In re Blickensderfer’s Will, 13 
Ohio Supp 93 

Okl —In re Fletcher’s Estate, 269 P 
2d 349—In re Martin’s Estate, 261 
P 2d 603—In re Baker’s Will, 248 P 
2d 627. 207 Okl 158—In re Martin’s 
Estate, 188 P 2d 862, 199 Okl 567 
—Amos V Fish, 144 P 2d 967, 193 
Okl 406—Slater v Phipps, 143 P 
2d 133, 193 Okl 267—In re De 
Vine's Estate, 109 P 2d 1078, 188 
Okl 423—In re Mason’s Estate, 91 
P2d 657, 185 Okl 278—Barnes v 
Logston. 88 P 2d 361. 184 Okl 464 
—In re Free’s Estate, 76 P 2d 476, 
181 Okl 564—In re Nitey’s Estate, 
53 P 2d 215, 175 Okl 389 

Or—In re Fredricks* Estate, 282 P 2d 
352—^In re Hill’s Estate, 256 P 2d 
735, 198 Or 307—In re Scott’s Es¬ 
tate, 228 P2d 417, 191 Or 90—In re 
Beer’s Estate, 222 P 2d 1005, 190 
Or 15—^Detsch v Detsch, 205 P 2d 
180, 186 Or 1—In re Christoff ar¬ 
son’s Estate, 190 P 2d 928, 183 Or 
75—In re Shank’s Estate, 126 P 
2d 604. 168 Or 650 

Pa—Williams v McCarroll, 97 A 2d 
14, 374 Pa 281—In re De Maio’s 
Estate, 70 A 2d 339, 363 Pa 559— 
In re Sturgeon’s Estate, 53 A 2d 13 9, 
367 Pa 75—In re Ross’ Estate, 49 
A 2d 392, 355 Pa 112—In re Lauer’s 


Estate, 41 A 2d 652, 351 Pa 438— 
In re Cressman’s Estate, 31 A 2d 
109, 346 Pa 400—^In re Olshefski’s 
Estate. 11 A 2d 487. 337 Pa 420— 
In re Webei’s Estate, 6 A 2d 550, 

334 Pa 216—In re Pusey’s Estate, 
184 A 844, 321 Pa 248, certiorari 
denied Lavely v Toung Women’s 
Christian Ass'n of Pittsburg, 57 S 
Ct 36, 299 US 672, 81 L Ed 422, 
rehearing denied 67 S Ct 114, 299 
US 621, 81 LBd 458 

In re Fay's Estate, 60 A 2d 356, 
16S Pa Super 1 

In re Schuhmacher’s Estate, 68 
PaDist &Co 561 

In re Loeper’s Estate, Orph, 47 
Berks Co 131—^In re Edge’s Es¬ 
tate, Orph , 46 Dauph Co 372—In 
re Smedley’s Estate, Orph, 4 Chest 
Co 186—In re O’Brien’s Estate, 
Orph, 34 Del Co 493—In re Port¬ 
er’s Estate, Orph, 4 Pay L J 37, 
affirmed 19 A 2d 731, 341 Pa 476— 
In re Meckley’s Estate, Orph, 54 
Lane Rev 173—^In re King's Es¬ 
tate, Orph, 67 Montg Co 185, af¬ 
firmed 87 A 2d 469, 369 Pa 623— 
In re Cayman’s Estate, Orph, 21 
Northumb Leg J 149—In re Nel¬ 
son’s Estate, Orph, 66 York Leg 
Rec 161—In re Hochberger’s Es¬ 
tate, Orph , 63 York Leg Rec 26— 
In re Rife’s Will, Orph, 69 York 
Leg Rec 169—In re Holhnger’s Es¬ 
tate, Orph, 58 York Leg Rec 17, 
affirmed 41 A 2d 554, 351 Pa 364 
SC—Cornelson v. Vance, 66 S E 2d 
421, 220 S C 47 

Va—Hall V Hall, 23 S E 2d 810, 181 
Va 67—Redford v Booker, 185 S 
E 879, 166 Va 661 

Wash —In re Mitchell’s Estate, 249 P 
2d 385, 41 Wash 2d 326—In re 

Gwinn’s Estate, 219 P 2d 691, 36 
Wash 2d 583—^In re Kessler’s Es¬ 
tate, 211 P2d 496. 35 Wash 2d 156 
—In re Torstensen’s Estate, 184 
P2d 255, 28 Wash 2d 837—In re 
Johnson’s Estate, 148 P 2d 962, 20 
Wash 2d 628—In re Bottger's Es¬ 
tate. 129 P2d 518, 14 Wash 2d 676 
—In re Miller’s Estate, 116 P 2d 
526, 10 Wash 2d 258—In re Schaef¬ 
er’s Estate, 113 P 2d 41, 8 Wash 2d 
617—In re Jolly’s Estate, 85 P 2d 
267, 197 Wash 349—Dean v. Jor¬ 
dan, 79 P 2d 331, 194 Wash 661 
Wis—In re Bauer's Estate, 59 NW 
2d 481, 264 Wis 566—^In re Bick- 
ner’s Estate, 49 NW 2d 404, 269 
Wis 425—Coirpus Juris cited in In 
re Szperka’s Will, 36 NW2d 209, 
211, 254 Wis 153, mandate vacated 
on other grounds 35 NW2d 911, 
254 Wis 153 
68 C J p 445 note 20 
Couclusivc presumption 

(1) There is no conclusive pre¬ 
sumption of testator’s sanity as mat¬ 
ter of law 

Mo—Fields V Luck, 74 S W 2d 35, 

335 Mo 765 


(2) Where a will is sought to be 
set aside on ground of undue influ¬ 
ence alone, testamentary capacity is 
conclusively presumed 
Del—Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

7. Wash—In re Mitchell’s Estate, 
249 P 2d 385, 41 Wash 2d 326— 
In re Gwinn’s Estate, 219 P 2d 5 91, 
36 Wash 2d 683—In re Kesslei’s 
Estate. 211 P 2d 496, 35 Wash 2d 156 
—In re Torstensen's Estate, 184 P 
2d 255, 28 Wash 2d 837—In re John¬ 
son’s Estate, 148 P 2d 962, 20 Wash 
2d 628—In re Bottger's Estate, 129 
P2d 618, 14 Wash 2d 676—In re 
Miller's Estate, 116 P 2d 526, 10 
Wash 2d 258—In re Schafer’s Es¬ 
tate, 113 P 2d 41, 8 Wash 2d 517— 
Dean v Jordan, 79 P 2d 331, 194 
Wash 661—In re Riley’s Estate, 
300 P 159, 163 Wash 119—In le 
Hanson’s Estate, 151 P 264, 87 
Wash 113 
EzamiuatLon of will 

When inquiring into the testamen¬ 
tary capacity of the testator, the 
court can examine the purported 
will itself, and draw therefrom any 
inferences as to the mental capacity 
of the deceased, justified by its con¬ 
tents 

Idaho—In re Heazle’s Estate, 257 P 
2d 556, 74 Idaho 72 
XtatLoual act, rationally performed 
Where will appears on its face to 
be a rational act, rationally per¬ 
formed, it IS presumed to be valid 
Idaho —In re Heazle’s Estate, supra 
S. Wash—In re Gwinn’s Estate, 219 
P2d 591, 36 Wash 2d 583—In re 
Kessler's Estate, 211 P 2d 496, 35 
Wash 2d 156—In re Johnson’s Es¬ 
tate, 148 P2d 962, 20 Wash 2d 628 
—In re Bottger's Estate, 129 P 2d 
618, 14 Wash 2d 676—In re Miller’s 
Estate, 116 P 2d 626, 10 Wash 2d 
258—In re Schafer’s Estate, 113 P 
2d 41, 8 Wash 2d 617—Dean v Jor¬ 
dan, 79 P2d 331, 194 Wash 661— 
In re Riley’s Estate, 300 P 159, 
163 Wash 119—In re Hanson's Es¬ 
tate, 161 P 264, 87 Wash 113 
9. Okl—^In re Fletcher’s Estate, 269 
P 2d 349—In re Martin’s Estate, 
261 P 2d 603—In re Baker’s Will, 
248 P2d 627, 207 Okl 158—Amos 
V Fish, 144 P2d 967, 193 Okl 406 
—Barnes v Logston, 88 P 2d 361, 
184 Okl 464—In re Free’s Estate, 
76 P 2d 476, 181 Okl 664 
Or—In re Fredricks’ Estate, 282 P 2d 
352—^In re Hill’s Estate, 256 P 2d 
735, 198 Or 307—In re Beer’s Es¬ 
tate, 222 P2d 1005, 190 Or 16— 
Detsch V Detsch. 205 P 2d 180, 186 
Or 1—In re Christofferson’s Es¬ 
tate. 190 P2d 928, 183 Or 75—In 
re Shank’s Estate, 126 P 2d 504, 
168 Or 650 

Pa—In re De Maio's Estate, 70 A 2d 
339, 363 Pa 669—In re Ross' Es- 
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testamentary capacity arises The presumption ob¬ 
tains over the entire process of the execution of the 
will in the absence of credible evidence to the con¬ 
trary The presumption is one of fact,ii and has 
no greater force than any other rebuttable presump¬ 
tion in any ordinary civil case While the pre¬ 
sumption has been held not to be evidence/^ where 
the will appears to be a rational act performed in 
a rational manner the presumption amounts to evi¬ 
dence of testamentary capacity ^4 it will continue 
until overcome by evidence It is rebutted by evi¬ 
dence that the testator was afflicted with insanity 
of a permanent nature before the execution of the 
will In some jurisdictions, however, on proceed¬ 
ings for the probate of a will there is no presump¬ 
tion of testamentary capacity 

Continued sanity In the absence of evidence 
showing that the testator was ever other than sane, 
a presumption of continued sanity obtains 

Inability to speak Fact that the testator could 
not speak articulately does not raise a presumption 
of testamentary incapacity 

Preparation by attorney The fact that a will 
IS prepared by an attorney at the request of the 
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testator and in accordance with his directions with¬ 
out interference from anyone, affords an inference 
that it was properly made by a person of testa¬ 
mentary capacity.20 

b. Burden of Proof 

(1) In general, on probate of will 

(2) Actions to set aside will or probate 

(1) In General, on Probate of Will 

The burden of proof on the probate of a will, rests, 
in many jurisdictions on the proponent of the will to 
prove testamentary capacity as of the time of the ex¬ 
ecution of the will, according to the rule announced m 
some decisions the burden of proof rests on the contestant 
on the probate of the will to prove testamentary in¬ 
capacity of the testator at the time the will was ex¬ 
ecuted 

On the probate of a will there is some confusion 
in the cases on the incidence of the burden of proof 
as to testamentary capacity.^i Notwithstanding the 
presumption of testamentary capacity, the rule in 
many jurisdictions is that the burden of proof, 
properly speaking, rests on the proponent of the will 
to prove testamentary capacity as of the time of the 
execution of the will ^2 While the burden of 


tate, 49 A 2d 392, 355 Pa 112—In 
Te Lauer's Estate, 41 A 2d 552, 351 
Pa 438—^In re Cressman’s Estate, 
31 A 2d 109, 346 Pa 400—In re 
Olshefski’s Estate, 11 A 2d 487, 
337 Pa 420—In re Weber’s Estate, 
5 A 2d 550, 334 Pa 216 
In re Fay’s Estate, 60 A 2d 356, 
163 Pa Super 1 

In re Schuhmacher's Estate, 
Orph, 58 Pa Dist & Co 561 

In re O’Brien’s Estate, Orph, 34 
Del Co 493—In re Melvin’s Estate, 
Com PI, 45 LackJur 229—In re 
Kingr’s Estate, Orph, 67 Monlg* Co 
185, affirmed 87 A 2d 469, 369 Pa 
623—In re Hochberger's Estate, 
Orph , 63 Tork Le&Rec 25 

68 C J p 445 note 21 

10 Cal —In re Dow’s Estate, 183 P 
794, 181 Cal 106 

11. Colo—In re Roeber’s Estate, 199 
P 481, 70 Colo 196 

NH—Perkins v Perkins, 39 NH 
163 

12. Ark—Bims v Collier, 62 SW 
593, 69 Ark 245 

Ind—Kaiser v Happel, 36 NE2d 
784, 219 Ind 28 

Neb—In re Hunter’s Estate, 39 NW 
2d 418, 151 Neb 704 

13- Neb—^In re Hunter’s Estate, su¬ 
pra 

14 Okl—^Runnels v Burton, 214 P 
2d 709, 202 Okl 406—In re DeVine's 
Estate, 109 P2d 1078, 188 Okl 423 
—In re Mason's Estate, 91P2d 667, 
186 Okl 278—In re Free’s Estate, 
76 P 2d 476, 181 Okl 664. 


15. Ind—Kaiser v Happel, 36 NE 
2d 784, 219 Ind 28 

Ky—Leary v Leary, 262 SW 293, 
203 Ky 344 

Mass —Santry v France, 97 N E 2d 
533, 327 Mass 174 

Neb—In re Hunter’s Estate, 39 NW 
2d 418, 151 Neb 704 

16. Ill—James White Memorial 

Home V Haeg, 68 NE 568, 204 Ill 
422 

17. Me—In re Haley’s Estate, 84 A 
2d 808, 147 Me 173 

Tex—Bell v Bell, CivApp, 248 S 
W 2d 978, error refused no revelsi- 
ble error—Jowers v Smith, Civ 
App, 237 SW2d 806—Bell v Bell, 
CivApp, 237 SW2d 688—Pullen v 
Russ, CivApp, 226 SW2d 876, er¬ 
ror refused no reversible error— 
Whatley v McKanna, CivApp, 207 
S W 2d 645, refused no reversible 
error—Fulcher v Young-, Civ App , 
189 S W 2d 28, refused for want of 
merit—^Kutchinsky v Zillion, Civ 
App , 183 S W 2d 237, error refused 

WVa—Powell v Sayres, 60 S E 2d 
740, 134 WVa 653 

68 C J p 446 note 27 

Holographic will 

Tex—Bogel v White, CivApp, 168 
SW2d 309, error refused 

18. Tex—In re Fowler’s Estate, Civ 
App, 87 SW2d 896, error dismiss¬ 
ed 

19. Cal —^In re Casarotti’s Estate, 
192 P 1085, 184 Cal 73. 

20. Pa—^In re Ross’ Estate, 49 A 2d 
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392, 355 Pa 112—In re Brennan’s 
Estate, 168 A 26, 312 Pa- 335—In 
re Morgan’s Estate, 68 A 953, 219 
Pa 355 

In re Melvin’s Estate, Com PI, 45 
LackJur 229—In re Troyer's Will, 
Orph , 52 Lane Rev 151—In re But¬ 
ler’s Estate, Orph, 64 Montg Co 
161—In re Maren’s Estate, Orph, 
42 Sch LegRec 6 
Senes of oousistent wills 

The participation, over a great 
number of years, of reputable counsel 
in drafting a series of wills for tes¬ 
tatrix, which were consistent in their 
general testamentary scheme, cre¬ 
ates at least a strong inference in 
favor of the mental capacity of tes¬ 
tatrix 

Pa—In re Frazier's Estate, 75 Pa 
Dist &Co 677 

21. U S —^Brosnan v Brosnan, App 
DC, 44 set 117, 263 US 345, 08 
LEd 332 

68 C J p 446 note 31 

22. Conn—Trella v PrestofC, 22 A 
2d 638, 128 Conn 337 

Ga—Langan v Cheshire, 63 S B 2d 
416, 208 Ga 107—Whitfield v Pitts, 
63 SB 2d 649, 205 Ga 259—-Ehlers 
V Rheinberger, 49 S E 2d 535, 204 
Ga 226—^Brazil v Roberts, 32 S E 
2d 171, 198 Ga 477—Smoot v Alex¬ 
ander, 3 S E 2d 593, 188 Ga 203 
Ind-—McCord v Strader, 86 N E 2d 
441, 227 Ind 389 

Kan—In re Moore's Estate, 203 P 2d 
192, 166 Kan 556—In re Peirano'e 
Estate, 122 P 2d 772, 155 Kan 48— 
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going forward may shift,the burden of proof does 
not,24 but remains on the proponent from the 
beginning to the end of the trial 25 The presump¬ 
tion of^testamentary capacity does not shift the 
burden of proof 26 A pnma facie case does not 
shift the burden of proof 27 If the evidence is 
balanced, the presumption of capacity has probative 


force to turn the scale in favor of capacity 28 on 
the whole evidence, including the presumption of 
capacity, the scales are m even balance, the finding 
must be for the contestant 2^ 

Burden on contestant. According to the rule an¬ 
nounced in some decisions the burden of proof rests 
on the contestant on the probate of a will to prove 


Anderson v Anderson, 76 P 2d 825, I 

147 Kan 273 | 

Me—In re Haley's Estate, 84 A 2d 

808, 147 Me 173—Appeal of Heath, 
79 A 2d 810, 146 Me 229—^Appeal 
of MaeVeagh, 42 A 2d 903, 141 Me 
260—^Appeal of Martin, 179 A 656, 
133 Me 422—In re Loomis* Will, 
174 A 38, 133 Me 81 
^ass—Goddard v Dupree, 76 NE2d 
643, 322 Mass 247—Simoneau v 
O'Brien, 40 N E 2d 1, 311 Mass 68 
Minn—In re Rasmussen's Estate, 69 
NW2d 63 0—In re Healy’s Estate, 
68 NW2d 401—Appeal of Boistad, 
46 NW2d 828. 232 Minn 365—In 
re Forsythe’s Estate, 22 3SrW2d 
19, 221 Minn 303, 167 ALR 1 
Miss—Cheatham v Burnside, 77 So 
2d 719—Bearden v Gibson, 60 So 
2d 655, 016 Miss 218—O’Bannon v 
Henrich, 4 So 2d 208, 191 Miss 815 
—'Fortenberry v Herrington, 196 
So 232, 188 Miss 735 
Neb—In re Coons' Estate, 64 NW2d 
301, 158 Neb 630—In re Coon’s 
Estate. 48 NW2d 778. 154 Neb 690 
—In re Benson's Estate, 46 NW2d 
176, 153 Neb 824—In re Wahl's 
Estate, 39 NW2d 783, 151 Neb 
812—In re Hunter’s Estate, 39 N 
W2d 418, 151 Neb 704—In re Kai¬ 
ser’s Estate, 34 NW2d 366, 150 
Neb 295—In re Scoville's Estate, 
31 NW2d 284, 149 Neb ' 415—In 
re Jlentei’s Estate, 29^!tSPfW2d 466, 

148 Neb 776—In re Woodward’s 

Estate, 23 NW".2d b^eb 270 

—In le Inda’s Estate, 19*il5^W2d 
37, 146 Neb 179—In re Keup’s 

Estate, 18 N W 2d 63, 145 Neb 729 
—In re Witte’s Estate, 16 NW2d 
203, 145 Neb 295, rehearing denied 
17 NW2d 477, 145 Neb 295—In re 
Hagan’s Estate, 9 NW2d 794, 143 
Neb 459, 154 ALR 673—In le 
Bose’s Estate, 285 NW 319, 136 
Nob 156—In re Wotke's Estate, 
277 NW 45. 133 Neb 739 

NM— Corpus Jmis cited in In re 
Chavez' Will, 46 P 2d 665, 39 N 
M 304 

Or—In re Fredrick's Estate, 282 P 2d 
352—In re Hill’s Estate, 256 P 2d 
735, 198 Or 307—^In re Andersen’s 
Estate, 235 P 2d 869, 192 Or 441— 
In re Scott’s Estate, 228 P 2d 417, 
191 Or 90—In re ChristofCerson’s 
Estate, 190 P 2d 928, 183 Or 75— 
In re Southman's Estate, 168 P 2d 
572, 178 Or 462—In re Murray’s 
Estate, 144 P 2d 1016, 173 Or 209 
—In re Bond’s Estate, 143 P 2d 
244, 172 Or 509—McGreal v Cul- 


hane, 141 P 2d 828, 172 Or 337— 
In re Shanks’ Estate, 126 P 2d 504, 
168 Or 650—In re Johnson’s Es¬ 
tate, 91 P 2d 330, 162 Or 97 
RI—Talon v Jackson, 19 A 2d 4, 66 
RI 302—Heroux v Heroux, 191 
A 265, 68 R I 79—Young v Young, 
185 A 901, 56 R I 401—Talbot v 
Bridges, 173 A 72, 64 RI 337 
WVa—Rice v Henderson, 83 SE 
2d 762—Ritz V Kingdom 79 SE 
2d 123 

68 C J p 446 notes 32 [a], 34 
I&e-piobate of wiU 

On re-probate of will the proponent 
has the burden of proving the exist¬ 
ence of testamentary capacity 
Or—In re Knutson’s Will, 41 P 2d 
793, 149 Or 467 
68 C J p 446 note 34 [al 

In New York 

(1) According to the rule announc¬ 
ed in some decisions the burden of 
proof IS on the proponent 

NY—In re Morrison’s Will, 60 N Y 
S 2d 546, 270 App Div 552, affirmed 
69 NE2d 814, 296 NY 652—In re 
Stegner’s Will, 2 N Y S 2d 64, 253 
App Div 282 

In re Stephani's Estate, 288 NY 
S 486, 159 Misc 43, reversed in 
part on other grounds In re Steph- 
am’s Will, 294 NYS 624, 250 App 
Div 253—In re Chmsky’s Will, 270 
NYS 822, 151 Misc 129—In re 
Chinsky’s Will, 268 NYS 719, 150 
Misc 274 

In re Merolla's Will, 104 NYS 
2d 402—In re Goldin's Will, 90 N 
YS 2d 601—^In re Levy’s Estate, 58 
NYS 2d 5—In re Buckley’s Estate, 
52 NYS 2d 292 

68 C J p 446 note 34 [b] (1), (3) 

(2) In other decisions the burden 
of proof was said to rest on the con¬ 
testant 

N Y —In re Chambers’ Wills, 20 N Y 
S 2d 418 

68 C J p 446 note 34 [b] (2) 

In Texas 

(1) In a proceeding to probate a 
will the burden of proof as to tes¬ 
tamentary capacity is on the propo¬ 
nent 

Tex—Taylor v Taylor, 281 S W 2d 
232, error refused no reversible er¬ 
ror—Shad o wens V Shadowens, Civ 
App. 271 S W 2d 165—Burns v 

Brown, Civ App , 248 S W 2d 1019, 
error refused—Taylor v Taylor, 
Civ App, 248 SW2d 820—^Venner 
V Layton, Civ App, 244 S W 2d 852, 
error refused no reversible error— 

734 


Bell V Bell. Civ App. 237 S W 23 
688—Stenzel v Fischer, Civ App , 
195 SW2d 254—Kutchinsky v 
Zillion, Civ App, 183 S W 2d 237, 
error refused—Cheesborough v 
Corbett, Civ App, 155 S W 2d 942, 
error refused—Krumb v. Porter, 
Civ App , 152 S W 2d 495, error re¬ 
fused—Breeding v Naler, Civ App , 
120 S W 2d 888, error dismissed 

68 C J p 446 note 34 [c] (1) 

(2) Such burden has also been held 

to be on the protestants 

Tex—Idar v Nehlinger, Civ App , 49 
SW2d 998 

23- Neb—In re Benson’s Estate, 46 
NW2d 176, 153 Neb 824—In re 
Hunter’s Estate, 39 NW2d 418, 
151 Neb 704—In re Scoville’s Es¬ 
tate, 31 NW2d 284, 149 Neb 416— 
In re Bayer’s Estate, 227 NW 928, 
119 Neb 191 

Tex —Garcia v Galindo, Civ App , 
199 S W 2d 488, reversed on other 
giounds 199 S W 2d 499, 145 Tex 
607 

24 Neb—In re Hunter’s Estate, 39 
NW2d 418, 151 Neb 704—In re 
Bayer’s Estate, 227 NW 928, 119 
Neb 191 

Tex—Garcia V Galindo, Civ App, 199 
S W 2d 488, reversed on other 
grounds 199 S W 2d 499, 145 Tex 
607 

Va—Hall V Hall, 23 S E 2d 810, 181 
Va 67—Bedford V Booker, 185 SE 
879, 166 Va 561 

25. Neb—In re Hunter's Estate, 39 
NW 2d 418, 151 Neb 704 

Va—Bedford v Booker, 185 S E 879, 
166 Va 561—Hall v Hall, 23 S E 2d 
810, 181 Va 67 

68 C J p 447 note 37 

26. Ind—Steinkuehler v Wempner, 
81 NE 482, 169 Ind 154, 15 LRA, 
NS, 673 

68 C J p 447 note 39 

27. Mass —Crownin&hield v Crown- 
inshield, 2 Gray 524 

Tex—Garcia v Galindo, Civ App, 199 
S W 2d 488, reversed on other 
grounds 199 S W 2d 499, 145 Tex 
507 

28. Conn—^Appeal of Sturdevant, 42 
A 70, 71 Conn 392 

NY—In re Moyer's Will, 163 NYS 
296, 97 Misc 512 

29. Colo—In re Roeber’s Estate, 199 
P 481. 70 Colo 196 

Mass—Clifford v Taylor, 90 NE 
862, 204 Mass 358. 
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testamentary incapacity of the testator at the time | the will was exeqjited 30 The burden do'es not shift 


30. U S —Metropolitan Life Ins Co 

V Anderson, D C La , 101 F Supp 
808 

Anz—In re Walters’ Estate, 2 67 P 2d 
896, 77 Ari 2 122—In re Cook's Es¬ 
tate. 159 P2d 797, 63 Anz 78—In 
re Morrison’s Estate, 103 P 2d 669, 
55 Anz 504 

Ark—Yarbrough v Moses, 267 SW 
2d 289, 223 Ark 489—Thiel v Mob¬ 
ley, 266 SW2d 607, 223 Aik 167 
—Jones V National Bank of Com¬ 
merce in Memphis, 249 S W 2d 105, 
220 Ark 666—Werbe v Holt, 237 
S W 2d 478, 218 Ark 476—Simpson 

V Burge, 224 S W 2d 830, 216 Ark 

132—Walsh V Fairhead, 219 SW 
2d 941, 215 Ark 218—Blake v 

Simpson, 216 S W 2d 287, 214 Ark 
263—Shippen v Shippen, 211 SW 
2d 433. 213 Ark 517—^Parette v 
Ivey, 190 S W 2d 441, 209 Ark 364 
—McWilliams v Neill, 156 S W 2d 
344, 202 Ark 1087 

Cal—In re Jamison’s Estate, 256 P 
2d 984, 41 Cal 2d 1—In re Wright’s 
Estate, 60 P 2d 434, 7 Cal 2d 348 
—In re De Mont's Estate, 282 P 2d 
963, 132 CalApp2d 720—In re 

Dunne’s Estate, 278 P 2d 733, 130 
Cal App 2d 216—In re Volen’s Es¬ 
tate, 262 P2d 668, 121 Cal App 2d 
161—In re Greenhill’s Estate, 221 
P2d 310, 99 Cal App 2d 155—Jen¬ 
sen V Jensen, 192 P 2d 55, 84 Cal 
App 2d 754—In re Llewellyn’s Es¬ 
tate, 189 P2d 822, 83 Cal App 2d 
634, hearing denied 191 P2d 419, 
83 Cal App 2d 634—In re Russell’s 
Estate. 182 P 2d 318, 80 Cal App 2d 
711—In re Rich’s Estate, 179 P 2d 
373, 79 Cal App 2d 22—In re 

Schwartz’ Estate, 155 P 2d 76, 67 
Cal App 2d 512—In re Ewan's Es¬ 
tate, 153 P2d 782, 67 Cal App 2d 
111—In re Agnew's Estate, 151 P 
2d 126, 65 Cal App 2d 553—In re 
Pessagno’s Estate, 136 P 2d 644, 58 
Cal App 2d 390—In re Garvey's Es¬ 
tate, 101 P2d 661, 38 Cal App 2d 
449—In re Smethurst's Estate, 59 
P2d 830, 16 Cal App 2d 322 

Del—In re Barnes' Will, 18 A 2d 433, 
2 Terry 206 

La—Landry v Landry, 199 So 401, 
196 La 490—Succession of Edgar, 
167 So 438, 184 La 775—Rostrup v 
Succession of Spicer, 166 So 307, 
183 La 1087. 

Succession of Patterson, App, 22 
So 2d 214 

Md—Acker v Acker, 192 A 327, 172 
Md 477 

Mont—In re Benson's Estate, 98 P 2d 
868, 110 Mont 26 

N J —In re Weeks’ Estate, 103 A 2d 
43, 29 N J Super 533—re Hoov¬ 
er's Estate, 91 A 2d 155, 21 N J Su¬ 
per 323 

In re Phillips' Estate, 67 A 2d 387, 
141 N JEa 362—In re Heim's Will, 
40 A 2d 651. 136 NJEq 138—In re 
"Delaney's Estate, 25 A 2d 901, 131 


N J Eq 454—In re McComb, 177 A 
849, 118 N JEq 119 
In re Loon’s Will, 28 A 2d 281, 
20 NJMisc 376, affirmed 28 A 2d 
288, 132 N JEq 316 
N C —In re Franks’ Will, 66 S E 2d 
668, 231 N C 252, rehearing denied 
57 SE2d 316, 231 NC 736—In re 
York's Will, 55 S B 2d 791. 231 N C 
70—In re West’s Will, 41 S E 2d 
838, 227 NC 204—In re Harris' 
Will, 11 SE2d 310, 218 NC 459 
ND—CSorptLs Juris cited m Stormon 
V Weiss, 66 NW2d 475, 500 
Wis —In re Bauer's Estate, 59 N W 
2d 481. 264 Wis 656—In re Bick- 
ner’s Estate, 49 NW2d 404, 259 
Wis 425—In re Scherrer’s Estate, 
7 NW2d 848, 242 Wia 211 
Wyo—In re Lane’s Estate, 58 P 2d 
415, 50 Wyo 119, rehearing denied 
60 P 2d 360, 50 Wyo 119 
68 C J p 447 note 43 
Burden of rebatting presumption 
A will contestant has the burden 
of rebutting the presumption that 
every person is of sound mind 
N J —In re Weeks’ Estate, 103 A 2d 
43, 29 NJ Super 533 
In Alabama 

(1) After the proponent has made 
out a prima facie case by proof of the 
due execution of the will, the burden 
of proof is on the contestant to show 
mental incapacity to make a will 
Ala—Houston v Grigsby, 116 So 

686, 217 Ala 506—^West v Arring¬ 
ton, 76 So 352, 200 Ala 420 

(2) The contestants have the bur¬ 
den to prove testamentary incapacity 
Ala—King v Aird, 38 So 2d 883, 251 

Ala 613—Cox v Martin, 34 So 2d 
463, 250 Ala 401—Tucker v Tuck¬ 
er, 28 So 2d 637, 248 Ala 602 
68 C J p 447 note 43 [b] (3) 

(3) In an earlier case it was held 
that the onus probandi was on the 
proponent 

Ala—Dunlap v Robinson, 28 Ala 
100 

tu Iowa 

(1) The burden of proving testa¬ 
mentary incapacity is on the one who 
contests the will 

Iowa—In re Scanlan's Estate, 67 N 
W 2d 5—In re Ruedy’s Estate, 66 
NW2d 387, 245 Iowa 1307—In re 
Groen’s Estate, 62 NW2d 143, 245 
Iowa 634—In re Ransom's Estate, 
57 NW2d 89, 244 Iowa 343—In re 
Rogers’ Estate, 47 NW2d 818, 242 
Iowa 627—Ipsen v Ruess, 35 NW 
2d 82, 239 Iowa 1376—In re Klein's 
Estate, 42 NW2d 693, 241 lo-wa 
1103—In re Kirby’s Estate, 41 N 
W 2d 8. 241 Iowa 340—In re Mey¬ 
er’s Estate, 37 N W 2d 265, 240 Iowa 
1226—In re Huston’s Estate, 27 N 
W2d 26, 238 Iowa 297—In re Hel¬ 
ler's Estate, 11 NW2d 686, 233 
Iowa 1356—In re Behrend’s Will, 10 
NW2d 651, 233 Iowa 812—In re 

735 


Cocklin’s Estate, 5 NW2d 577, 232 
Iowa 266—In re Hayer's Estate, 
299 NW 431, 230 lOwa 880—In re 
Behrend's Will, 290 NW 78, 227 
Iowa 10p9—In re Johnson’s Estate, 
269 NW 792, 222 Iowa 787—In re 
Fitzgerald’s Estate, 259 NW 455, 
219 Iowa 988 
68 C J p 447 note 43 [d] 

(2) The proponent of a will has the 
burden in the first instance of prov¬ 
ing testamentary capacity, but such 
capacity having been conceded on a 
date two months prior to the making 
of the will, the burden is discharged 
by the presumption of continuity 
Iowa—Touhey v Cooney, 166 NW 
684, 183 Iowa 1023 

In Michigaa 

(1) Since the enactment of a stat¬ 
ute in 1915 the burden of proof as to 
testamentary capacity is on the con¬ 
testant 

Mich—In re Padjan’s Estate, 65 NW 
2d 743, 340 Mich 277—In le Spren- 
ger’s Estate, 60 NW2d 436, 337 
Mich 514—In re Kuzawa’s Estate, 
60 NW2d 138, 337 Mich 397—In 
re Kenealy’s Estate, 59 NW2d 38, 
336 Mich 657—In re Hallitt's Es¬ 
tate. 37 NW2d 662, 324 Mich 654 
—In re Shattuck's Estate, 37 NW 
2d 555, 324 Mich 568—In re Nick¬ 
el’s Estate, 32 N W 2d 733, 321 

Mich 519—In re Thayer’s Estate, 
15 NW2d 712, 309 Mich 473— 
In re Johnson's Estate, 13 NW2d 
852, 308 Mich 366—In re Thiede’s 
Estate, 4 NW2d 47, 301 Mich 658 
—^In re Grow's Estate, 299 NW 
836, 299 Mich 133—In re Wawrzyn- 
lak's Estate. 298 NW 118, 297 
Mich 520—In re Getchell’s Estate, 
296 NW 360, 295 Mich 681—In re 
Rowling’s Dstate, 289^' 136, 

291 Mich 218—Michel#^ V Socall, 
275 NW 658, 281 Mich 633—In 
re Leech’s Estate, 269 NW 181, 
277 Mich 299—Walker v Hinckley, 
258 NW 206, 270 Mich 33 
68 CJ p 447 note 43 [e] (1) 

(2) Prior to the enactment of this 
statute the burden of proof was on 
the proponent 

Mich—In re Hoyles’ Will, 127 NW 
284, 162 Mich 275 
68 CJ p 447 note 43 [e] (2) 

(3) In will contest on ground of 
mental incompetency, proponent's 
failure to produce available subscrib¬ 
ing witnesses as witnesses to prove 
will did not render inapplicable stat¬ 
ute placing burden of proving mental 
mcompetency on contestant 

Mich—Paul V Paul's Estate, 28G N. 
W 680, 289 Mich 452 

la Oklahoma 

(1) Where it has been established 
that a will was duly executed, the 
contestants have the burden of proof 
as to testamentary incapacity. 
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during the trial 

Establishment of lost or destroyed will In a suit 
to establish a lost will the proponent has the burden 
of showing that the testator had the legal age and 
mental capacity to make a will In order to es¬ 
tablish a canceled will, the proponent has the burden 
to show that at the time of cancellation the testator 


■was incompetent 33 Where it is shown that a de¬ 
ceased person made a will which was last seen in 
his possession, and the will cannot be found on his 
death, the burden of showing on probate that testa¬ 
tor was not of sound mind at, and at all times after, 
the time he was so last seen is on the proponent 34 

In action of ejectment to recover property the bur- 


Okl—In re Wadswortli’s Estate, 273 
P 2d 997—^In re Holmes’ Estate, 270 
P 2d 320—In re Fletcher’s Estate, 
269 P 2d 349—In re Baker’s Will, 
248 P 2d 627, 207 Okl 158—In re 
Liamar’s Estate, 242 P2d 727, 206 
Okl 244—In re Martin’s Estate, 188 
P 2d 862, 199 Okl 567—In re 

Smith’s Estate. 172 P 2d 328, 197 
Okl 405—In re Liillie*s Estate, 159 
P2d 642, 195 Okl 579—Amos v 
Pish, 144 P2d 967, 193 Okl 406— 
Slater v Phipps, 143 P 2d 133, 193 
Okl 267—Barnes v, Logston, 88 P 
2d 361, 184 Okl 464—Wood v Wood, 
32 P2d 715, 168 Okl 198 

(2) The proponent has the burden 
of proof in a contested will case to 
show testamentary capacity, or to 
produce such evidence as will create 
a presumption thereof 
Okl —In re Free’s Estate, 75 P 2d 476, 
181 Okl 564—In re Sixkiller, 32 P 
2d 936, 168 Okl 302 

In PemisylvaiLla. 

(1) Generally the contestant has 
the burden to prove testamentary in¬ 
capacity 

Pa—^Williams v McCarroll, 97 A 2d 
14, 374 Pa 281—In re O’Malley's 
Estate, 88 A 2d 69, 370 Pa 281— 
In re Ross’ Estate, 49 A 2d 393, 355 
Pa 112—In re Lauer’s Estate, 41 
A 2d 552, 351 Pa 438—In re Ol&hef- 
ski's Estate, 11 A 2d 487, 337 Pa 
420 

Buhan v Keslar, 194 A 917, 328 
Pa 312—In re Cookson’s Estate, 
188 A 904, 325 Pa 81—In re Pu- 
sey's Estate, 184 A 844, 321 Pa 248, 
certiorari denied Lavely v Young | 
Women’s Christian Ass’n of Pitts- | 
burg, 57 set 36, 299 US 672, 81 
LEd 422, rehearing denied 57 S Ct 
114, 299 US 621, 81 LEd 458 
In re Dible's Estate, 170 A 440, 
112 Pa Super 23, reversed on other 
grounds 175 A 538, 316 Pa 553 
In re Schuhmacher's Estate, 68 
PaDi&t & Co 561 

In le Smedley’s Estate, Orph, 4 
Chest Co 186—In re Rupert’s Es¬ 
tate, Orph, 32 Del Co 338, affirmed 
36 A 2d 500, $49 Pa 58—In re I 
Brooks’ Estate, Orph, 27 Del Co 
140—In re Singer’s Estate, Orph, 
—45 Lane Rev 585-—In re Sassa- 
man's Estate, Orph, 26 North Co 
348—In re Dayman’s Estate, Orph, 
21 NorthumbLegJ 149—In re 
Hochberger's Estate, Orph , 63 York 
Leg Rec 25 —In re Rife’s Will, 
Orph, 69 York Leg Rec 169—In re | 


Lauer’s Estate, Orph, 58 York Leg 
Rec 157, affirmed 41 A 2d 552, 351 
Pa 438—In re Hollinger’s Estate, 
Orph , 58 York Leg Rec 17, affirmed 
41 A 2d 554, 351 Pa 364 
68 C J p 447 note 43 [f] (1) 

(2) When the proponent establish¬ 
es a prima facie case, the burden 
shifts to the contestant to prove in¬ 
capacity 

Pa—In re Lawrence’s Estate, 132 A 
786, 286 Pa 68 

[ <3) When proponent offered m evi¬ 

dence the record of probate of dece¬ 
dent's will, burden of proof shifted 
to contestants 

Pa—In re Kline’s Estate, 115 A 2d 
364, 382 Pa 395 

(4) After proof of execution by two 
witnesses the burden of proof is on 
the contestant 

Pa—Williams v McCarroll, 97 A2d 
14, 374 Pa 281—In re Sturgeon's 
Estate, 53 A 2d 139, 357 Pa 75 
In re Pay’s Estate, 60 A 2d 356, 
163 Pa Super 1 

In re Meckley’s Estate, Orph, 64 
Lane Rev 173—In re Nelson's Es¬ 
tate, Orph, 66 York Leg Rec 161 

(6) Where proper execution of will 
was established by four respectable, 
disinterested witnesses, burden was 
on contestants 

Pa—In re De Maio's Estate, 70 A 2d 
339, 363 Pa 659 

(6) Where a will is drawn by tes¬ 
tator’s lawyer and is proved by the 
lawyer and subscribing witnesses, 
burden of proving testamentary inca¬ 
pacity IS on the contestants 

Pa —In re Johnson’s Estate, 87 A 2d 
188, 370 Pa 126—In re Higbee’s 
Estate, 75 A 2d 699, 365 Pa 381 

(7) The proponent, who stood in a 
confidential relationship to a men¬ 
tally weak testator, has the burden 
of proof 

Pa—Williams v McCarroll, 97 A 2d 
14, 374 Pa 281 —^In re Lauer’s Es¬ 
tate, 41 A 2d 552, 351 Pa. 438—In 
re Cressman’s Estate, 31 A 2d 109, 
346 Pa 400—In re Pusey’s Estate, 
184 A 844, 321 Fa, 248, certiorari 
denied Lavely v Young Women’s 
Christian Ass’n of Pittsburg, 57 
set 36. 299 US 672, 81 LEd 422, 
rehearing denied 57 S Ct 114, 299 
US 621, 81 LEd 458—In re Dible’s 
Estate, 175 A 638, 316 Pa 553 
In re Nute, Com PI, 33 Del Co 
277 

68 C J p 447 note 43 [f] (3). 
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In Tennessee 

(1) The contestants have the bur¬ 
den to prove testamentary incapacity 
Tenn—Haynes v Mullins, 209 SW 

2d 278, 30 TennApp 616—Burrow 
V Lewis, 142 SW2d 758, 24 Tenn 
App 758 

(2) Where the circumstances are 
such as to excite suspicion as to tes¬ 
tamentary capacity the proponent has 
the burden of proof 

Tenn—Bartee v Thompson, 8 Baxt 
508—^Puryear v Reese, 6 Coldw 21 
Haynes v Mullins, supra—Bur¬ 
row V Lewis, supra. 

In Virginia 

(1) The burden of proof as to tes¬ 
tamentary capacity is on the propo¬ 
nent 

Va—Hall V Hall, 23 S E 2d 810, 181 
Va 67—Bedford v. Booker, 186 S 
E 879, 166 Va 561 
68 C J p 447 note 43 [g] (2). 

(2) Where statutory requirements 
of due execution of will appear, bur¬ 
den rests on contestants of going 
forward with their evidence and 
showing incapacity of testatrix at 
date of execution 

Va—Croft V Snidow, 33 S E 2d 208, 
183 Va. 649—^Bedford v. Booker, 
185 SE 879, 166 Va 561 

(3) Those who would impeach a 
will on the gnround that decedent was 
incompetent must prove clearly that 
incompetency to exist 

Va—Tabb v Wilhs, 156 SE 656, 155 
Va 836 

31- Cal —In re Russell’s Estate, 182 
P2d 318, 80 Cal App 2d 711 
Iowa—Storbeck v Pridley, 38 NW 
2d 163, 240 Iowa 879. 

Mich—In re Thayer's Estate, 16 N 
W2d 712, 309 Mich 473 
ND—Corpus Juris cl'bed lu Stortnon 
V Weiss, 66 NW2d 475, 500 
68 C J p 448 note 44 

32. Mo—^McMurtrey v. Kopke, 250 
SW 399 

Probate or establishment of lost or 
destroyed wills see infra §§ 335- 
339 

33. SD—In re Thompson’s Estate, 
205 NW 47, 48 SD 474 

34. Miss—^Watkins v Watkins, 106 
So 763, 142 Miss 210. 

NY—In re Sharp's Will, 235 NTS 
692, 134 Misc 406, affirmed 243 
NTS 818, 230 AppDiv. 733. 
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den of proof is on the party alleging insanity of a 
testator 

(2) Actions to Set Aside Will or Probate 

After the probate of a will, one who brings an ac¬ 
tion or proceeding to contest its validity and to have it 
set aside on the ground of testamentary incapacity has 
the burden of proving such incapacity 

As a general rule one who, after the probate of 
a will, brings an action or proceeding to contest 
its validity and to have it set aside on the ground 
of testamentary incapacity has the burden of prov¬ 
ing such incapacity 36 While m statutory proceed¬ 
ings to contest a will after probate m some jurisdic¬ 
tions the proponent must in the first instance estab¬ 
lish testamentary capacity, as considered infra sub¬ 
division c (2) of this section, the burden of proof 
on the whole case rests on the contestant to prove 
by a preponderance of the evidence testamentary in¬ 
capacity 37 The presumption of capacity is thrown 
into the scales in favor of proponent,^® and, in 
order for contestant to succeed, he must adduce 
evidence sufficient to overcome the presumption of 
capacity and affirmative evidence m support of the 
will 39 

In some jurisdictions statutory proceedings to 
contest a will after probate are in the nature of 
appeals from probate in which a trial de novo is 
had, and the proponent of the will, as defendant in 
the contest, has the burden of proving testamentary 
capacity 40 Although the burden of going forward 


WILLS § 31 

may shift, as discussed infra subdivision c of this 
section, the burden of proof never shifts,41 but 
lemains on the proponent throughout the entire 
case 42 A prima facie case does not shift the burden 
of proof 43 

Revocation of prohate. In a proceeding to revoke 
the probate of a will, as considered infra §§ 502- 
513, the burden is on the contestant to prove mental 
mcompetency of the testator at the time the will 
was executed 44 The burden is on the contestant to 
overcome the primary presumption of testamentary 
capacity,45 and also of the order involving an ad¬ 
judication on probate on presumptively sufficient evi¬ 
dence to justify it 46 

c. Burden of Going Forward; Prima Facie 
Case; Shifting of Burden 

(1) On probate of will 

(2) Actions to set aside will or probate 

(1) On Probate of Will 

According to some decisions the proponent of the 
Will may not rest solely on the presumption of testa¬ 
mentary capacity, but must prove the testamentary ca¬ 
pacity of the deceased at the time the will was written, 
but in other jurisdictions the proponent need only prove 
due execution of the will to make a prima facie case, 
and may rely on the presumptive proof of capacity until 
sufficient evidence to the contrary is produced. 

There is a conflict of authority on the question 
whether the presumption of capacity is sufficient to 
establish a prima facie case of testamentary in- 


35. N J —Trumbull v Gibbons, 22 N 
J Law 117 

NT—Jones v Jones, 17 NTS 905, 
63 Hun 630, affirmed 33 NE 479, 
137 NT 610 

36 Ark—Werbe v Holt, 237 S W 2d 
478, 218 Ark 476 

Ind—Kaiser v Happel, 36 NE2d 
784, 219 Ind 28 

Iowa—^^Valters v Heaton, 271 NW 
310, 223 Iowa 405 

Kan—In re Birney's Estate, 281 P 2d 
1098, 177 Kan 624 

Ky—New V Creamer, 275 S W 2d 918 
—Bickel V Louisville Trust Co, 
197 SW2d 444, 303 Ky 356—Jack¬ 
son’s Ex’r V Semones, 98 S W 2d 
505, 2C6 Ky 352—^Langford’s Ex'r 
V Miles, 225 SW 246, 189 Ky 615 

La—McCarty v Tncbel, 46 So 2d 621, 
217 La 444—Succession of Stafford, 
186 So 360, 191 La 866 

Ohio—Spidel V Warrick, App, 78 
NE2d 746 

Okl —In re Martin's Estate, 261 P 2d 
603 

Tex —Bell v Bell, Civ App , 248 S W 
2d 978, error refused no reversible 
error—Cruz v Prado, Civ App, 239 
S W 2d 650—Jowers v Smith, Civ 
App, 237 SW2d 805—Walston v. 
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Mabry, Civ App , 225 S W 2d 1014 
—Stenzel v Fischer, Civ App , 196 
S W2d 254 

Wash—In re Peters' Estate, 264 P 2d 
1109, 43 Wash 2d 846—In re Lar¬ 
sen's Estate, 71 P 2d 47, 191 Wash 
257—In re McGhee's Estate, 62 P 
2d 1336, 188 Wash 650 

68 C J p 448 note 66 

37. Ill—Shevhn v Jackson, 124 N 
B 2d 896, 6 Ill 2d 43—Innis v Muel¬ 
ler, 84 NE2d 837, 403 Ill 11— 
Langwisch v Langwisch, 198 NE 
676, 361 Ill 632 

68 C J p 449 note 68. 

38. Ill—^Huggins V Brury, 61 NE 
652, 192 Ill 528 

68 C J p 449 note 69 

39. Ill—^Huggins V Drury, supra 

68 C J p 449 note 60 

40. Mo—Morton v Simms, 263 SW 
2d 435—Wlpfler v Easier, 260 S W 
2d 982—Fletcher v Ringo, 164 S 
W2d 904—Weaver v Allison, 102 
SW2d 884, 840 Mo 816, 110 A L R 
672—Fields v Luck, 74 S W 2d 36, 
336 Mo 765 

68 C J p 449 note 62 

41. Mo—^Foster v Norman, 143 S 
W2d 248, 346 Mo 850—Weaver v 
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Allison, 102 SW2d 884, 340 Mo 
815, 110 A LR 672 

68 C J p 449 note 64 

42. Mo —^Foster v Norman, 143 S. 
W2d 248, 346 Mo 860—Weaver v. 
Allison, 102 SW2d 884, 340 Mo 
815, 110 A LR 672 

68 C J p 449 note 66 

43. Mo—^Weaver v Allison, supra 

68 C J p 449 note 66 

44 Cal—In re White’s Estate, 276 
P2d 11, 128 Cal App 2d 659—In re 
Alegna's Estate, 197 P2d 671, 87 
Cal App 2d 646—In re Downey's 
Estate, 124 P 2d 637. 61 Cal App 2d 
276—In re Mickelson’s Estate, 99 
P2d 687, 37 Cal App 2d 450—In re 
Peterkm’s Estate, 73 P 2d 897, 23 
Cal App 2d 697 

Fla—In re Carnegie’s Estate, 13 So 
2d 299, 153 Fla 7—Myers v Pleas¬ 
ant, 160 So 204, 118 Fla 715 

68 C J p 449 note 68 

45. Cal—In re Nolan's Estate, 78 P 
2d 456, 26 Cal App 2d 738—Xn re 
Campbell’s Estate, 189 P 812, 46 
Cal App 612 

46, Cal —In re Campbell’s Estate, 
supra. 
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capacity on probate without the introduction of ad¬ 
ditional evidence on the preliminary proof 4? This 
question is distinct from the burden of proof on 
the whole case.^® According to some decisions the 
proponent of the will may not rest solely on the 
presumption of testamentary capacity^^ but must 
prove, in addition to the formal execution of the 
will, as considered infra § 383, the testamentary 
capacity of deceased at the time the will was 
executed,even, according to some decisions, when 
no contest is entered This has been held to be 
the rule even m jurisdictions where the burden of 
proof on the whole issue is on the contestant If 
the subscribing witnesses testify that the testator 
was of sound mind when the will was executed it 
is sufficient to make a prima facie case 

In some jurisdictions the proponent need only 
prove due execution of the will to make a prima 
facie case,®^ and may rely on the presumptive proof 


of capacity until sufficient evidence to the contrary 
IS produced This is true although the burden of 
proof, properly speaking, rests on the proponent ^6 
According to the rule announced in some decisions, 
where the due execution of the will is proved and 
it IS not irrational in its provisions or inconsistent 
m Its structure with the sanity of the testator, 
the presumption of capacity establishes for the 
proponent a prima facie case of capacity,57 but if 
the will is so irrational or inconsistent as to be in¬ 
compatible with mental soundness, introduction of 
evidence of mental soundness is necessary on the 
preliminary proof for the propounders 58 

Shifting of burden The burden of going forward 
to show testamentary incapacity shifts to the con¬ 
testant when due execution of the will is proved 
to make a prima facie case, 58 or, under other au¬ 
thorities, when a prima facie case is made out by 
the introduction of evidence of capacity 


47 Miss—Gathing-s v Howard, 84 
So 240, 122 Miss 355—Martin v 
Perkins, 56 Miss 204 

48. NT—In re Ramsdell, 16 NT 
St 281, 6 Dem Surr 244, affirmed 
3 NTS 499, affirmed 22 N E 1130, 
117 NT 636 

49, Neb—In re Coons’ Estate, 64 
NW2d 301, 158 Neb 620—In re 
Coon’s Estate. 48 NW2d 778, 154 
Neb 690—^In re Benson’s Estate, 46 
NW2d 176, 153 Neb 824—In re 
Kaiser’s Estate, 34 N W 2d 366, 150 
Neb 295—In re Scoville’s Estate, 
31 NW2d 284, 149 Neb 415—In 
re Woodward’s Estate, 23 NW2d 
75, 147 Neb 270—In re Inda’s Es¬ 
tate. 19 NW2d 37, 146 Neb 179— 
In re Witte's Estate, 16 N W 2d 
203, 145 Neb 295, rehearing denied 
17 NW2d 477, 145 Neb 295 

Wash—In re Mitchell's Estate, 249 
P2d 385, 41 Wash 2d 326 
68 C J p 449 note 76 

50 Ga—^Langan V Cheshire, 65 S E 
2d 415, 208 Ga 107—Whitfield v 
Pitts, 53 SE2d 649, 206 Ga 269— 
Ehlers v Rheinberger. 49 S B 2d 
536, 204 Ga 226 

Neb—In re Coons’ Estate, 64 NW2d 
301, 158 Neb 620—In re Coons’ Es¬ 
tate, 48 NW2d 778, 154 Neb 690 
—In re Benson’s Estate, 46 N W 2d 
176. 163 Neb 824—In re Hunter's 
Estate, 39 NW2d 418. 151 Neb 704 
—In re Kaiser’s Estate, 34 NW2d 
366, 150 Neb 295—In re Scoville's 
Estate, 31 NW2d 284, 149 Neb 
415—In re Woodward's Estate, 23 
NW2d 75. 147 Neb 270—In re 
Inda’s Estate, 19 N W 2d 37, 146 
Neb 179—In re Witte’s Estate, 16 
NW2d 203, 145 Neb 295, rehear¬ 
ing denied 17 NW2d 477, 146 Neb 
295 

Tex—Cheesborough v Corbett, Civ 
App , 165 S W 2d 942, error refused 


Wash—In re Mitchell’s Estate, 219 
P 2d 385, 41 Wash 2d 326 
68 C J p 450 note 78 
51- Neb —Seebrock v Eedawa, 46 N 
W 650, 30 Neb 424, reheard 60 N 
W 270, 33 Neb 413, 29 Am S R 
488 

68 C J p 450 note 79 
52 Mich—In re Thayer’s Estate, 15 
NW2d 712, 309 Mich 473 
68 C J p 450 note 81 
53. Neb —In re Powers’ Estate, 113 
NW 198, 79 Neb 680 
68 C J p 450 note 82 
54 Ala—Houston v Grigsby, 116 
So 686, 217 Ala 606 
68 C J p 450 note 83 
55. Cal—In re Henderson’s Estate, 
238 P 938, 196 Cal 623 
68 C J P 450 note 84 
56 Or—In re Marley's Estate, 5 P 
2d 92. 138 Or 76 
68 C J p 450 note 86 

57. Ark—Gray v Fulton, 170 SW 
2d 384, 205 Ark 675 
68 C J p 450 note 87 
"There is some confusion in the 
reported cases on the adjustment of 
the burden of proof of insanity in 
will contests But we think the 
weight of authority, both in England 
and this country, establishes the rule 
that the production of a paper writ¬ 
ing purporting to be the will of a 
deceased person, which is rational on 
its face, and which is proved to have 
been executed and witnessed in ac¬ 
cordance with the statute, makes a 
prima facie case, and devolves upon 
the contestants the onus of showing 
the testator’s incompetency This 
rule rests upon the presumption that 
all men are sane until the contrary 
IS proved ” 

Ark—Giay v Fulton, 170 S W 2d 384, 
386, 205 Ark 675—Schirmer v. 
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Baldwin, 32 S W 2a 162, 166, 182 
Ark 581—Bims v Collier, 62 SW 
593, 594, 69 Ark 245—McCulloch v 
Campbell, 6 SW 590, 592, 49 Ark 
367 

58. Ky—^Holden v Bennett, 49 SW 
2d 568, 243 Ky 667—Gernert v 
Straeffer’s Ex’r, 172 S W 1044, 162 
Ky 605 

59. Cal—In re Russell's Estate, 182 
r2d 318, 80 Cal App 2d 711—In re 
Rich's Estate, 179 P 2d 373, 79 Cal 
App 2d 22 

Kan—In re Walter’s Estate, 208 P 2d 
262, 167 Kan 627 

Ky—Higgs’ Bx’x v Higgs’ Ex'x, 150 
S W2d 681. 286 Ky 236 

Mont—In re Cissel's Estate, 66 P 2d 
779, 104 Mont 306 

Neb—In re Benson's Estate, 46 NW 
2d 176, 153 Neb 824—In re Wahl's 
Estate, 39 NW2d 783, 151 Neb 812 
—In re Hunter’s Estate, 39 N W 2d 
418, 161 Neb 704—^In re Kaiser’s 
Estate. 34 N W 2d 366, 150 Neb 296 
—In re Bucy's Estate, 34 NW2d 
265, 150 Neb 263—In re Scoville’s 
Estate, 31 NW2d 284, 149 Neb 415 
—In re Woodward’s Estate, 23 NW 
2d 75, 147 Neb 270—In re Inda’s 
Estate. 19 NW2d 37, 146 Neb 179 
—In re Witte’s Estate, 16 N W 2d 
203, 145 Neb 295, rehearing denied 
17 NW2d 477, 145 Neb 295 

Pa—^In re Melvin's Estate, Com PI, 
45 Lack Jur 229 

In re Lauer’s Estate, Orph, 58 
Tork Leg Rec 157, affirmed 41 A 
2d 552, 351 Pa 438 

Va—Hall V Hall, 23 S E 2d 810, 181 
Va 67—Bedford v Booker, 186 S 
E 879, 166 Va 561. 

68 C J* p 451 note 89 

©0 Ga—Beman v Stembridge, 85 S 
E2d 434, 211 Ga 274—Orr v Orr, 
67 S E 2d 209, 208 Ga 431—Langan 
V Cheshire, 65 S E 2d 415, 208 Ga 
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(2) Actions to Set Aside Will or Probate 

While m some jurisdictions in statutory proceedings 
to contest a will after probate proof of due execution is 
sufficient to make a pnma facie case, and the burden 
of establishing incapacity passes to the contestant, in 
other jurisdictions, the proponent may not rely m the 
first instance on the presumption of capacity, but must 
prove the testamentary competency of the testator in 
order to make out a pnma facie case 

In some jurisdictions in statutory proceedings to 
contest a will after probate proof of due execution 
is sufficient to make a pnma facie case,^! and the 
burden of establishing incapacity passes to the 
contestant ^2 In other jurisdictions the proponent 
may not rely in the first instance on the presump¬ 
tion of capacity,but must prove, in addition to 
due execution, the testamentary competency of the 
testator in order to make out a pnma facie case 
On establishing a pnma facie case the burden is 
shifted to the contestant to introduce sufficient evi¬ 
dence to rebut it 65 

Action m nature of appeal from probate In j‘u- 
risdictions where statutory proceedings to contest 
a will after probate are in the nature of an appeal 
fiom probate, as discussed infra § 332, and in 
which the burden of proof is on the proponent as 
defendant, as considered supra subdivision b (2) 
of this section, in order to make a pnma facie case 
there must be proof by the proponent of due execu¬ 
tion, as discussed infra § 386, and testamentary ca¬ 
pacity,6 6 whether or not the will is attacked on the 
ground of incapacity 67 On the establishment of 
a pnma facie case by the proponent the buiden is 
shifted to the contestant to produce evidence to the 


contrary,®8 but the burden of proof does not shift, 
as discussed supra subdivision b (2) of this section. 

§ 32, Suicide 

The death of a testator by suicide, or an attempt 
at suicide, does not raise a presumption of insanity at 
the time of execution of the will. 

The death of a testator by suicide, or an attempt 
at suicide, does not raise a presumption of insanity 
at the time of execution of the will 69 

§ 33. Hereditary Insanity 

Testamentary incapacity may not be presumed from 
the fact that the testator's ancestors or descendants were 
afflicted With mental disorders 

Testamentary incapacity may not be presumed 
from the fact that the testator^s ancestors'^® or 
descendants'^^ were afflicted with mental disorders 

§ 34. Use of Intoxicants 

In the absence of proof that the intemperate use of 
intoxicants by the testator has actually destroyed testa¬ 
mentary capacity, no presumption of testamentary in¬ 
capacity at the time of execution of a will arises by rea¬ 
son of the fact that the testator used intoxicating liquors 

In the absence of proof that the intemperate use 
of intoxicants by the testator has actually destroyed 
testamentary capacity,72 no presumption of testa¬ 
mentary incapacity at the time of execution of a 
will arises by reason of the fact that the testator 
used intoxicating liquors This rule applies al¬ 
though his use of intoxicants was habitual’^4 and 
long continued,'^® and no matter how excessive *^6 


107—Whitfield v Pitts, 53 S E! 2d 
549, 205 Ga 259—^Brazil v Robeits, 
32 SE2d 171, 198 Ga 477—Smoot 
V Alexander, 3 S E 2d 693, 188 Ga 
203 

68 C J p 451 note 90 

61 Ala—^West v Arrington, 76 So 
352, 200 Ala 420 

62 Tex —King v King, Civ App , 
242 S W 2d 925, reversed on other 
grounds In re King's Estate, 244 
SW2d 660, 150 Tex 662 

68 C J p 451 note 92 

63. Ill—Wilbur V Wilbur, 21 NE 
1076, 129 Ill 392—Carpenter v 

Calvert, 83 Ill 62 

64 WVa—^Powell v Sayres, 60 S 
E2d 740, 134 WVa 663 

68 CJ p 451 note 95 

65. Ill —^Wilkinson v Service, 94 K 
E 50, 249 Ill 146, Ann Cas 1912A 
41 

68 C JT p 451 note 96 

68. Mo—Morton v Simms, 263 S 
W 2d 436—^Wipfler v Basler, 260 
S W 2d 982—Glxdewell v. Glidewell, 


230 SW2d 752, 360 Mo 713— 

Fletcher v Ringo, 164 S W 2d 904 
—Foster v ISTorman, 143 S W 2d 
248, 346 Mo 850—^Weaver v Alli¬ 
son, 102 SW2d 884, 340 Mo 815, 
110 ALR 672 

68 C J p 451 note 1 

67 Mo—Mayes v Mayes, 235 SW 
100 

68. Mo—Morton v Simms, 263 S 

W2d 435—Wipfier v Basler, 250 
SW2d 982—^Dowling v Luisetti, 
173 SW2d 381, 351 Mo 514— 

Weaver v Allison, 102 S W 2d 884, 
340 Mo 815, 110 ALR 672 

68 C J p 451 note 3 

69. Iowa—In re Grange’s Estate, 2 
lsrW2d 635, 231 Iowa 964 

La —Succession of Patterson, App , 
22 So 2d 214 

68 C J p 462 note 6 

70 Ill —Carnahan v Hamilton, 107 
NE 210, 266 Ill 508 

68 C J p 452 note 7 

71. Ga—^Evans v Arnold, 52 Ga 
169 

68 C J p 452 note 8- 
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72 Cal —In re Fisher's Estate, 259 
P 765, 202 Cal 205 

In re Shields' Estate, 121 P2d 
795, 49 Cal App 2d 293 

73. Cal—In re Shields' Estate, su¬ 
pra—In re Smethurst’s Estate, 59 
P2d 830, 15 Cal App 2d 322 

N C —In re Harris’ Will, 11 *3 E 2d 
310, 218 NC 459 

68 C J p 452 note 10 

74. Cal—In re Fisher’s Estate, 259 
P 755, 202 Cal 205 

In re Shields’ Estate, 121 P 2d 
795, 49 Cal App 2d 293—In re 
Smethurst’s Estate, 69 P 2d 830, 
15 Cal App 2d 322 

68 C J p 452 note 11 

75 Cal —^In re Fisher’s Estate, 250 
P 755, 202 Cal 205 
In re Shields’ Estate, 121 P 2d 
795, 49 Cal App 2d 293—In le 
Smethurst’s Estate, 59 P 2d 830, 
15 Cal App 2d 322 

76. Cal—In re Fisher’s Estate, 25 9 
P 755, 202 Cal 205 

1 In re Smethurst’s Estate, 69 P 

1 2d 830, 15 Cal App 2d 322 
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Proof that the testator was addicted to the habit¬ 
ual use of intoxicating liquors to such an extent that 
he was occasionally drunk does not place the bur¬ 
den on the proponent to show freedom from inca¬ 
pacitating intoxication at the time of execution, but 
such burden rests on the contestant who asserts such 

incapacity.^7 

§ 35. Unjust or Unnatural Disposition 

Subject to some exceptions, the fact that a will may 
be unnatural, unfair, or unjust creates of itself no pre¬ 
sumption that the testator was incompetent at the time 
of its execution According to some decisions, however, 
where a will is an unnatural one it is the duty of the 
proponent on the probate of the will to give some rea¬ 
sonable explanation of its unnatural character 

The fact that a will may be unnatural, unfair, or 
unjust creates of itself no presumption that the 
testator was incompetent at the time of its execu¬ 
tion*^ 8 presumption of mental incapacity arises 
from the fact that the will makes an unequal dis¬ 
tribution of property among the next of or 

that it gives property to persons other than the nat¬ 
ural objects of the testator’s bounty Any de¬ 


parture from the usual course in which a person 
prompted by ordinary instincts and natural im¬ 
pulses would have his property go is presumed to 
have been made by the testator because of reasons 
rationally conceived which were satisfactory to 
him SI It has been held, however, that a will may 
be so unjust or unnatural that no presumption of 
testamentary capacity will arise S2 Where the dis¬ 
position IS so gross or ridiculous as to give rise to 
a presumption of insanity, the rule that there is no 
presumption of mental weakness from the fact that 
a will may be unnatural, unfair, or unjust does 
not apply S3 Where a testator, who is shown to be 
mentally ill, designates as beneficiaries persons but 
remotely related to him, or names occasional or 
incidental friends or acquaintances as benefici¬ 
aries, an inference that mental illness contributed 
to the unnatural disposition will arise 3^ 

Burden of proof On the probate of a will the 
fact that the will is unnatural does not shift the 
burden to the proponent 35 According to some 
decisions, however, where a will is an unnatural one 


77. Ariz—In re Morrison’s Estate, 

103 P2d 669, 56 Anz 504 

Iowa—Matthewson v Fahnestock, 
261 KW 643, 217 Iowa 348 
Pa—In re Fay's Estate, 60 A 2d 356, 
163 Pa Super 1 

In re Hollinger’s Estate, Orph, 
58 York Leg Rec 17, affirmed 41 
A 2d 554, 361 Pa 364 

68 C J P 452 note 12 

7S Anz—In re Cook's Estate, 169 
P2d 797, 63 Anz 78 
Cal—In re Nolan's Estate, 78 P 2d 
456, 25 CalApp2d 738 
Ky—Hale v Hale, 152 SW2d 984, 
287 Ky 271 

La —Succession of Patterson, App , 
22 So 2d 214 

Mass—O'Brien v Collins, 53 NE2d 
222, 315 Mass 429 

Mont —Corpus Juris cited in In re 
Cissel’s Estate, 66 P 2d 779, 782, 

104 Mont 306 

N C —In re Redding’s Will, 6 S E 2d 
544, 216 NC 497 

Pa—^Kish V Bakaysa, 199 A 321, 
330 Pa 633 

In re Rupert’s Estate, Orph, 32 
Del Co 338, affirmed 36 A 2d 500, 
349 Pa 68—^In re Chylak’s Estate, 
Orph, 65 LackJur 129 
Tenn —Corpus Juris quoted in Farm¬ 
ers Union Bank of Henning v 
Johnson, 181 SW2d 369, 373, 27 
Tenn App 342 
68 C J p 452 note 14 

Preference far some children 
In will contest, testator's pref¬ 
erence for two of his five children 
over other three raised no presump¬ 
tion of lack of testamentary capaci¬ 
ty. 


Pa—In re De Maio's Estate, 70 A 
2d 339, 363 Pa 559 
Devise to religious organizations 
Testatrix’ will devising entire es¬ 
tate to three religious organizations, 
and refusing to devise any of estate 
to grandchildren, was perfectly nat¬ 
ural, so that law would presume 
testamentary capacity in testatrix, 
where testatrix had not seen her 
children for more than 20 years, had 
only heard from them occasionally 
and not at all during the last four 
years of her life, her daughteis 
were dead, her sons-in-law had re¬ 
married, her son had ignored her 
since boyhood, and grandchildren, 
with exception of two of them when 
they were quite small, had never 
seen her 

Wash—In re Miller’s Estate, 116 P 
2d 526, 10 Wash 2d 268 

Devise to mece rather than sister 
I Pact that testatrix bestowed her 
estate on the husband of a niece in 
preference to testatrix’ sisters was 
not an action so unnatural as to 
warrant the inference that she was 
incompetent to make a testamentary 
disposition of her property 
ND—Stormon v. Weiss, 65 NW2d 
476 

79 NC—In re Harris’ Will, 11 S 
E2d 310, 218 NC 459 
Pa—In re Rupert’s Estate, Orph, 32 
Del Co 338, affirmed 36 A 2d 500, 
349 Pa 68 

Tenn —Corpus Juris quoted in Farm¬ 
ers Union Bank of Henning v 
Johnson, 181 S W 2d 369, 373, 27 
Tenn App 342 
68 C J p 452 note 15 
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80 N C —In re Redding’s Will, 5 
SE2d 544, 216 NC 497 
Tenn —Corpus Juiis quoted in Farm¬ 
ers Union Bank of Henning v 
Johnson, 181 S W 2d 369, 373, 27 
Tenn App 342 

Wash—^In re Miller’s Estate, 116 P 
2d 526, 10 Wash 2d 258 
68 C J p 452 note 16 
81. Tenn—Corpus Juris quoted in 
Farmers Union Bank of Henning 
V Johnson, 181 SW2d 369, 373, 27 
Tenn App 342 
68 C J p 452 note 17 
82 Wash—In re Miller’s Estate, 
116 P2d 626, 10 Wash 2d 258 
Feebleness of intellect of testator 
so great as to establish lack of tes¬ 
tamentary capacity may be inferred 
when It IS apparent that he was in¬ 
capable of appreciating deserts and 
relations of persons excluded from 
his estate even though he might have 
had ability to retain in memory the 
extent and condition of his property 
and to comprehend to whom he was 
giving it 

Ark—Walsh v Fairhsad, 219 SW 
2d 941, 216 Ark 218—^Phillips v 
Jones, 18 SW2d 352, 179 Ark 877 

83. Pa —In re Lawrence’s Estate, 
132 A 786, 286 Pa 58 

84, Ark—Scott v Dodson, 214 SW 
2d 367, 214 Ark 1 

Pa —In re Dugacki's Will, Com PI, 
31 North Co 145 

85 Cal—^In re Smith's Estate, 252 
P 325, 200 Cal 162 

In re Russell's Estate, 182 P 2d 
318, 80 Cal App 2d 711 
NC—In re Redding’s Will, 5 S B 2d 
644, 216 NC 497. 
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it IS the duty of the proponent on the probate of 
the will to give some reasonable explanation of its 
unnatural character.^6 

§ 36. Prior or Habitual Insanity and Lucid 
Intervals 

When it IS shown that a testator has been insane 
and that his insanity was of a constant, and not a tem¬ 
porary, character, a presumption of continued insanity 
up to the time of the making of the will attaches, and 
the burden is on the proponent to show a general restora¬ 
tion to sanity, or that the will was executed during a 
lucid interval. 

Under general rules, discussed in Evidence § 
124, when it is shown that a testator has been in¬ 
sane and that his insanity was of a general, fixed, 
progressive, and habitual, and not of a temporary, 
character, a presumption of continued insanity up 
to the time of the making of the will attaches 
However, no presumption of continuity exists wheie 
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the insanity of the testator is the result of a tempo¬ 
rary cause 88 Even proof of insanity without evi¬ 
dence of its continuity down to the date of the execu¬ 
tion of the will does not render one incapable of 
executing his will or destroy the validity there¬ 
of 8^ Although a testator may be mentally unfit, 
the ciicumstances connected with the execution of 
the will may raise a presumption that it was made 
during a lucid interval 

Presumption as to past insanity. Proof of sub¬ 
sequent insanity will not create a presumption of its 
past existence 

Burden Where, on the probate of a vnll, a gen¬ 
eral and fixed condition of insanity is shown to have 
existed so as to raise a presumption of continued 
testamentary incapacity, the burden is on the pro¬ 
ponent to show a general restoration to sanity^^ or 
that the execution of the will was accomplished dur¬ 
ing a lucid interval ^8 In order for the burden 


86. Ky—Pardue v Pardue, 227 S 
W2d 403, 312 Ky 370—Berryman 
V Sidwell, 129 SW2d 154, 27S 
Ky 713 

Miss—In re Alexander’s Estate, 61 
So 2d 683, 216 Miss 26 
Mo —Corpus Juris Secundum cited 
in Guidicy v Guidicy, 238 S 'W 2d 
380, 384, 360 Mo 1127 
68 C J p 452 note 20 

In Georgia 

(1) The statute providing that, 
where wife and children are exclud¬ 
ed, the will shall be closely scruti¬ 
nized and probate refused upon 
slightest evidence of aberration of in¬ 
tellect, collusion, fraud, undue influ¬ 
ence or unfair dealing, is applicable 
alike to a wife and child or children, 
a child or children where there is no 
wife, and to wife alone where there 
IS neither child nor children, but 
only when the party is altogether 
excluded by the will 

Ga—Smith v Davis, 45 S E 2d 609, 
203 Ga 175 | 

(2) In proceeding to probate a will 
which gave widow one-half of es¬ 
tate in lieu of dower and year's stat¬ 
utory support, a widow’s claim that 
by her application for support she 
MV as excluded by the will and there¬ 
fore entitled to demand refusal of 
probate as provided by statute in 
cases of “exclusion” of wife upon 
slightest evidence of testator’s men¬ 
tal aberration or of fraud was prop¬ 
erly denied, since election by widow 
did not constitute "exclusion” with¬ 
in the meaning of the statute 

Ga —^Smith v. Davis, supra 

(3) Code provision declaring that 
will of testator should be closely 
scrutinized where testator bequeaths 
his entire estate to strangers, to 
exclusion of his wife or children, has 


no application to situation where tes¬ 
tator has no children and bequeaths 
one dollar to his wife 
Ga—Beman v Stembndge. 85 SE 
2d 434, 211 Ga 274 

(4) Other particulars of rule in 
Georgia see 68 C J p 452 note 20 [b] 

87 Ala—King v Aird, 38 So 2d 883, 
251 Ala 613—Cox v Martin, 34 
So 2d 463, 250 Ala 401—Camp v 
Dobson, 162 So 38, 228 Ala 32 
Cal—In re Schwartz’ Estate, 155 P 
2d 76, 67 CalApp2d 512 
Ga—Martin v Martin, 195 SE 159, 
186 Ga 349 

Ill—Milne V McFadden, 62 NB2d 
146, 385 Ill 11 

Iowa —In re Guinn’s Estate, 47 N 
W 2d 243, 242 Iowa 542—Stoibeck 
V Fridley, 38 NW 2d 163, 240 

Iowa 879 

La—Cormier v Myers, 65 So 2d 345, 
223 La 259 

NJ—In re Rein’s Will, 50 A 2d 380, 
139 NJEq 122 

Tenn—^Melody v Hamblin, 115 SW 
2d 237, 21 Tenn App 687—Bank of 
Commerce & Trust Co v Stavros, 
103 SW2d 593, 20 Tenn App 662— 
Bridges v Agee, 15 Tenn App 361 
■Xex—Corpus Juris Secundum cited 
in Bogel V White, Civ App, 168 
SW2d 309, 311 

Wash—In re Peters’ Estate, 264 P 
2d 1109, 43 Wash 2d 846 
68 C J p 453 note 22 

88. Ala—King v Aird, 38 So 2d 
883, 251 Ala 613—Cox v Martin, 
34 So 2d 463, 260 Ala 401 
Ga—Martin v Martin, 195 SE 169, 
186 Ga 349 

La—Succession of Schmidt, 53 So 
2d 834, 219 Da 675 
Tenn—^Melody v Hamblin, 115 S 
W2d 237, 21 Tenn App 687. 

68 C J p 453 note 23 
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Rational periods 

Wheie testatrix was, prior to exe¬ 
cution of will, suffering from pye¬ 
lonephritis, an infection of the kid¬ 
neys which could produce toxemia 
and toxic psychosis, the temporary 
derangement was one which admit¬ 
ted of rational periods, and in view 
of fact that she did have rational 
periods it would be presumed that 
will was written during one such 
period 

La—Succession of Schmidt, 63 So 
3d 834, 219 La 676 
Recurrently msane 

Unless there is strong evidence to 
show otherwise, a will executed by 
a person recurrently insane is pie- 
sumed to have been made during a 
lucid interval 

La—Clanton v Shattuck, 30 So 2d 
823, 211 La 750 

89. Ky—Sloan v Sloan, 197 S W 2d 
77. 303 Ky 180—Pfueib v Pfuelb, 
122 SW2d 128, 275 Ky 588 
90 La—Succession of Ford, 92 So 
61. 151 La 571 
68 C J p 463 note 24 

91. Cal —In re Perkins’ Estate, 235 
P 45, 195 Cal 699 

In re Shields’ Estate, 121 P 2d 
795, 49 Cal App 2d 293 
Iowa—In re Meyer’s Estate, 37 N 
W2d 265. 240 Iowa 1226 
NJ—^In re Rein’s Will, 50 A 2d 380, 
139 NJEq 122 

92. Wash—In re Peters’ Estate, 264 
P2d 1109, 43 Wash 2d 846 

68 C J p 453 note 29 

93- Ala—Tucker v Tucker, 28 So 
2d 637, 248 Ala 602—^Ross v Wash¬ 
ington, 171 So 893, 233 Ala 293— 
Camp V Dobson, 152 So 38, 228 
Ala 32 

Iowa—In re Guinn’s Estate, 47 N 
W2d 243, 242 Iowa 542. 
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to rest on the proponent, the contestant must estab¬ 
lish habitual and fixed insanity When there is 
a material conflict in the evidence, the general bur¬ 
den of showing insanity at the time of execution 
remains on the contestant in some jurisdictions 

Where, in an action to set aside a will after 
probate, general insanity is shown, the burden is on 
the proponent to prove that the testator’s sanity 
was restored^® or that the will was executed during 
a lucid interval The contestant, in order for the 
burden to rest on the proponent, must establish 

habitual and fixed insanity 

Remote period Where the contestants show that 
the testator was abnormal at a remote period be¬ 
fore the will was written, they have the burden to 
prove that he was incapacitated at or about the time 
the will was written 
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§ 37. Adjudication as to Insanity and Guard¬ 
ianship 

a Presumptions 
b Burden 

a. Presumptions 

An adjudication of insanity raises a presumption of 
testamentary incapacity, which continues until the con¬ 
trary IS established. 

An adjudication of insanity raises a presumption 
of testamentary incapacity,! which continues until 
the contrary is established 2 A subsequent adjudica¬ 
tion of a restoration to sanity by competent au¬ 
thority restores the presumption of sanity until the 
contrary is made to appear.3 A testator under a 
guardianship as a person of unsound mind is pre¬ 
sumed to lack testamentary capacity ^ The presump¬ 
tion IS one of fact,5 and may be rebutted 3 It may 
be shown that the derangement of testator’s mind 
was limited and not general, or that the will was 
executed during a lucid interval at which time the 
testator possessed capacity ^ Where the inquisition 


Or—In re Walther’s Estate, 163 P 
2d 285, 177 Or 282 

Pa—In re Schuhmacher's Estate, 58 
Pa Dist & Co 561 

Tenn—Melody v Hamblin, 115 SW 
2d 237, 21 TennApp 687—Bank of 
Commerce & Trust Co v Stavros, 
103 SW2d 593. 20 TennApp 662— 
Bridges v Agee, 15 TennApp 351 
Wash —In re Peters’ Estate, 264 P 2d 
1109, 43 Wash 2d 846 

68 0 3" p 453 note 30 

94. Ala—Hubbard v Moseley, 76 
So 2d 658, 261 Aia 683—Tucker v 
Tucker, 28 So 2d 637, 248 Ala 602 
—Camp V, Dobson, 152 So 38, 228 
Ala 32 

Iowa—In re Guinn’s Estate, 47 N 
W2d 243, 242 Iowa 542 
La—Succession of Schmidt, 63 So 
2d 834, 219 La 675 
Pa—In re Davis’ Estate, Orph, 28 
West Co 171 
68 C J p 454 note 31, 

Harcotics 

Where will contestant merely 
showed that testator was, at times, 
mentally unsound because of nar¬ 
cotics administered to ease pain from 
cancer operation, burden of estab¬ 
lishing lack of mental capacity to 
execute will rested on contestant 
throughout 

Ala—Camp v Dobson, 152 So 38, 228 
Ala 32 

95. Ala—Councill v Mayhew, 66 
So 314, 172 Ala. 296 

96. Ala—Cummings v McDonnell, 
66 So 717, 189 Ala 96 

68 C J p 454 note 33 

97. Iowa—Storbeck v Fridley, 38 
N'W2d 163, 240 Iowa 879 

68 C J p 464 note 34. 


98. Cal —In re Mickelson’s Estate, 
99 P2d 687, 37 Cal App 2d 450 

Iowa—Storbeck v Fridley, 38 NW 
2d 163, 240 Iowa 879 

99. Ky—Pfuelb v Pfuelb, 122 S 
W2d 128, 275 Ky 688 

Four years 

In will contest, it was incumbent 
on contestants, after showing that 
testator was abnoimal four years 
before the will was written, to prove 
that he was incapacitated at or 
about the time the will was written 
Ky—Pfuelb v Pfuelb, 122 SW2d 
128, 276 Ky 588 

1. Ga —^Belk v Colleas, 61 S B 2d 
464, 207 Ga 328—^Martin v Mar¬ 
tin, 195 SE 159, 185 Ga 349 
N M —In re Armijo’s Will, 261 P 
2d 833, 67 NM 649 
NT—In re Rice’s Estate, 19 NTS 
2d 602, 173 Misc 1038—In re Jer- 
rells’ Will, 63 NTS 2d 499, ap¬ 
peal dismissed 70 NTS 2d 680 
NC—Sutton V Sutton, 22 S E 2d 
653, 222 NC 274 

Ohio —Potts V First-Central Trust 
Co, App, 47 NB2d 823 
Pa—In re Duncan’s Will, 23 A 2d 
357, 147 Pa Super 133 
Tex —Corpus Juris Secundum cited 
in Bogel V White, Civ App, 168 
SW2d 309, 311, error refused 
Va—^Western State Hospital of 
Staunton v Wminger, 83 S E 2d 
446, 196 Va 300—Tate v Chumb- 
ley, 67 S E 2d 151, 190 Va 480 
Wash—^In re Miller’s Estate, 116 P 
2d 626, 10 Wash 2d 258—Dean v 
Jordan, 79 P 2d 331, 194 Wash 661 
68 C J p 454 note 36 
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2. NT—In re Rice’s Estate, 19 N 
TS2d 602, 173 Misc 1038 

In re Jerrells’ Will, 63 NTS 2d 
499, appeal dismissed 70 NTS 2d 
580 

N C —Sutton V Sutton, 22 S E 2d 
553, 222 NC 274 

Ohio — Potts V First-Central Trust 
Co, App, 47 NE2d 823 
Pa—In re Duncan's Will, 23 A 2d 
367, 147 Pa Super 133 
Tex—Corpus Juris Secundum cited 
in Bogel V White, Civ App, 168 
S W 2d 309, 311, eiior refused 
Va—^Western State Hospital of 
Staunton v Winmger, 83 S E 2d 
446, 196 Va 300 

Wash—In re Miller's Estate, 116 P 
2d 526, 10 Wash 2d 258—Dean v 
Jordan, 79 P 2d 331, 194 Wash 661 
68 C J p 454 note 36% 

3. Va—Rust V Reid, 97 S E 324 
124 Va, 1 

Or—^In re Beer's Estate, 222 P 
2d 1005, 190 Or 15—In re South- 
man’s Estate, 168 P 2d 672, 178 Or 
462—In re Provolt's Estate, 151 P 
2d 736, 176 Or 128 
68 C J p 464 note 38 

5. Iowa—^Brogan v Lynch, 214 N 
W 514, 204 Iowa 260 

6 Or—In re Beer’s Estate, 222 P 
2d 1005, 190 Or 15—In re South- 
man’s Estate, 168 P 2d 672, 178 
Or 462—In re Provolt's Estate, 
161 P2d 736, 176 Or. 128 
68 C J p 454 note 40 

7. Or —In re Southman’s Estate, 
168 P2d 672, 178 Or 462 
68 C J p 454 note 41 
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in lunacy finds a lucid interval the law implies a 
capacity to make a will during such lucid interval ^ 
An adjudication of testator’s incompetency to man¬ 
age his property and the appointment of a guardian 
under some statutes raise a presumption of testa¬ 
mentary incapacity,^ but such an adjudication under 
other statutes raises no such presumption 

Presumption as to past insanity. The presumption 
of incapacity arising from an adjudication of mental 
incompetence and the appointment of a guardian 
does not relate back to a time antedating the pro¬ 
ceeding 

Drunkenness, It has been held that the appoint¬ 
ment of a guardian because of intoxication does not 
create a presumption of mental incapacity ^2 A 
commitment to a state hospital for drunkenness 
raises no presumption that the habit persisted there¬ 
after 

Mental disorder, A prior adjudication of mental 
disorder bordering on insanity is merely evidence 
to rebut the presumption of sanity 14 

Adjudication of competency. The presumption of 
sound mental condition of the testator established 
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by the verdict in incompetency proceedings, which 
found the deceased mentally competent, may be re- 
buttedis by proof of a change in the testator’s 
mental condition between the time he was declared 
competent and the time when the will was execut¬ 
ed 16 

b. Burden 

V\^here by a prior adjudication a testator is decFared 
to be insane, weak-minded, or unable to manage his prop¬ 
erty, the burden is on the proponent to establish testa¬ 
mentary capacity at the time of the execution of the 
Will. 

Where by a prior adjudication a testator is de¬ 
clared to be insane,!'^ weak-minded,is or unable to 
manage his property,13 the burden is on the pro¬ 
ponent to establish testamentary capacity at the 
time of the execution of the will Where there is 
no adjudication of mental incompetency there is 
no presumption created such as to shift the buiden 
to the proponent ^0 it has been held, however, that 
the fact of the creation of a presumption of the 
continuance of mental incapacity does not change 
the statutory duty of the contestant to go forward 
with the evidence.21 


8. Pa—Mifflin v Smedley, 3 Del 
Co 143 

8 Or—In re Lambert's Estate, 114 
P2d 125, 166 Or 529 
Pa—Denner v Beyer, 42 A 2d 747, 
352 Pa 386 

In re Koslosky's Estate, Orph, 
2 Fiduciary 570—In re Kovolow- 
ski’s Estate, Orph , 16 Som Leg J 
122 

68 C J p 454 note 43 

10 Cal—^In re Powers* Estate, 184 
P2d 319, 81 CalApp2d 480 
Okl—In re Shipman's Estate, 85 P 
2d 317, 184 Okl 56—In re Nitey's 
Estate. 53 P 2d 215, 176 Okl 389 
Wash—^In re Miller’s Estate, 110 P 
2d 526, 10 Wash 2d 258 
68 CJ p 454 note 44 
TeudexLcy to show weakness of xnlnd 
The appointment of a conservator 
has the tendency to show weakness 
of mind 

Mass —Santry v Prance, 97 N E 2d 
533, 327 Mass 174—Cliftord v Tay¬ 
lor, 90 NE 862, 204 Mass 358 
68 CJ p 454 note 44 [a] 

11. Iowa—In re Meyer’s Estate, 37 
NW2d 265, 240 Iowa 1226—In re 
Johnson's Estate, 269 NW 792, 
222 Iowa 787—In re Howe's Estate, 
164 NW. 1001, 172 Iowa 723— 
Spiers V Hendershott, 120 NW 
1058, 142 Iowa 446 

Appointment two months after eze- 
catlon of will 

Appointment of guardian of the 
person and estate of elderly woman 


less than two months after she exe¬ 
cuted a will did not have the effect 
of an adjudication that she lacked 
testamentary capacity when will was 
executed 

Or—In re Perry’s Estate, 181 P 2d 
783. 181 Or 332 

12. Pa—Leckey v Cunningham, 56 
Pa 370 

68 C J p 455 note 46 

13. Cal—In re Fisher’s Estate, 259 
P 755, 202 Cal 205 

14. Cal —In re Toung's Estate, 101 
P2d 770, 38 CalApp2d 588 

15. NT—In re Ernst's Will, 101 

NTS 2d 277, 277 App Div 589, re¬ 
argument denied 103 NTS 2d 671, 
278 App Div 742—Rintelen v 

Schaefer, 143 NTS 631, 168 App 
Div 477, 11 Mills Surr 422 

16. N T —In re Ernst's Will, 101 
NTS 2d 277, 277 App Div 589, re- 
argument denied 103 N T S 2d 671, 
278 App Div 742 

17. Fla —^Kuehmsted v Turnwall, 
155 So 847, 115 Fla 692 

NT—In re Rice’s Estate, 19 NTS 
2d 602, 173 Misc 1038 
Pa—In re Mohler’s Estate, 22 A 2d 
680, 343 Pa 299 

In re Duncan's Will, 23 A 2d 357, 
147 Pa Super 133 

Wash—^In re Miller’s Estate, 116 P 
2d 526, 10 Wash 2d 258—Dean v 
Jordan, 79 P 2d 331, 194 Wash 661 
68 C J p 455 note 49 

18 Pa—In re Griffin’s Estate, 167 
A 613, 109 Pa Super 594 
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In re Koslosky's Estate, Orph, 

2 Fiduciary 570 —In re Kovolow- 
ski’s Estate, Orph, 16 Som Leg J 
122 

19 NT—In re Jerrells' Will, 63 N ' 
Y S 2d 499, appeal dismissed 70 N 
TS 2d 580 

Or—In re Lambert’s Estate, 114 P 
2d 125, 166 Or 629 
68 C J p 455 note 51 

20. Iowa—In re Moore’s Will, 181 
NW 763, 191 Iowa 136 
Appointment of guardian for estate 

(1) The appointment of a guardian 
for the testator’s estate, not of his 
person, is not an adjudication that 
the testator is insane, so as to place 
the burden on proponent of will to 
overcome the presumption that tes¬ 
tator was incompetent 

Cal—In re Powers' Estate, 184 P 2d 
319, 81 Cal App 2d 480 
Wash—In re Miller’s Estate, 116 P 
2d 526, 10 Wash 2d 258 

(2) Pioponent of will, executed 
by person adjudged to be incompe¬ 
tent to manage his estate, and for 
whom a guardian was appointed, is 
not required to establish change m 
mental condition of such person 
from, that which obtained at time 
of the adjudication, and is not le- 
quired to offer evidence of restora¬ 
tion to capacity at time of execu¬ 
tion of will 

Okl—In re Nitey’s Estate, 63 P 2d 
215, 176 Okl 389 

21 Ohio —Potts V First-Central 
1 Trust Co, App, 47 NE2d 823. . 
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§ 38. Delusions and Monomania 

Where the fact that the testator has been subject to 
an insane delusion is established, a will should be re¬ 
garded with great distrust, and every presumption should, 
in the first instance, be made against it As a general 
rule the burden is on the contestant to prove the exist¬ 
ence of insane delusions or monomania, and that the will 
made was a result thereof. 

Where the fact that the testator has been subject 
to an insane delusion is established, a will should 
be regarded with great distrust, and every presump¬ 
tion should, in the first instance, be made against 
it.22 The presumption becomes additionally strong 
where the will is one in which natural affection 
and the claims of near relationship have been dis¬ 
regarded 

While there is authority to the contrary, 24 on the 
probate of a will the burden is on the contestant to 
prove the existence of insane delusions or mono¬ 
mania,2^ and that the will made was a result there¬ 
of 26 The contestant must show that the delusions 
had no existence in fact27 and that there was no evi¬ 
dence of any fact on which the belief could be 
founded 28 Proof of an insane delusion by the 
opponent of the will shifts the burden to the pro¬ 
ponent to prove that the disposition by will was not 
affected by the insane delusion 29 


In an action to set aside a will or the probate 
thereof the burden is on contestant to prove insane 
delusions,30 and that they affected the disposition of 
the testator^s property 81 The contestant must prove 
that there was no evidence of any fact on which 
the belief could be based 32 When the contestant 
makes a prima facie case the burden of evidence, 
not the burden of proof, shifts to the proponent 
to show the existence of some such evidence or 
information 83 Proof that the testator was a 
monomaniac requires defendant to adduce only 
sufficient evidence to prevent the preponderance 
from being in favor of plaintiff.34 

§ 39. Physical Condition and Mental De¬ 
rangement Therefrom; Old Age 

a Presumptions 
b. Burden 

a. Presumptions 

The fact that the testator was advanced In years, 
or was physically or mentally infirm raises no presump¬ 
tion of testamentary incapacity 

No presumption of testamentary incapacity arises 
by reason of the fact that the testator was advanced 
m years, 35 or was physically or mentally infirm, 36 


22. Ind—Jarrett v Ellis, 141 NE 
627, 193 Ind 687 

68 C J p 455 note 54 

23. Fla—^Newman v. Smith, 82 So 
236, 77 Fla 633 

24 Tex—Lanham v Lanham, 146 
SW 636, 62 CivApp 431 

25 Cal—In re Dunne's Estate, 278 
P2d 733, 130 CalApp2d 216—In 
re Volen’s Estate, 262 P 2d 658, 
121 CalApp2d 161 

Iowa—In re Ransom's Estate, 67 N 
W2d 89, 244 Iowa 343 
Md—Sellers v Qualls, 110 A 2d 73 
Mich—In re Solomon's Estate, 53 N 
W2d 697, 334 Mich 17—In re 

Rowling’s Estate, 289 NW 136, 
291 Mich 218—Jackson City Bank 
& Trust Co V Townley, 256 NW 
345, 268 Mich 340 

Okl—Wood V Wood, 32 P 2d 715, 
168 Okl 198 

Pa—In re Leedom’s Estate, 32 A2<3 
3, 347 Pa 180 
€8 CJ p 455 note 59 

26, Cal—In re Dunne's Estate, 278 
P 2d 733, 130 Ca]App2d 216 
Md—Sellers v Qualls, 110 A 2d 73 
Mich—In re Solomon's Estate, 63 N 
W2d 597, 334 Mich 17—In re Row¬ 
ling’s Estate, 289 NW 136, 291 
Mich 218—Jackson City Bank & 
Trust Co V Townley, 256 NW 
345, 268 Mich 340 

Okl—Wood V Wood, 32 P 2d 715, 
168 Okl 198 
68 C J, p 45S note 60, 


27. Kan—In re Walter's Estate, 208 
P 2d 262, 167 Kan 627 

Mich—In re Solomon’s Estate, 53 
NW2d 597, 334 Mich 17—Jack- 
son City Bank & Trust Co v 
Townley, 266 NW 345, 268 Mich 
340 

68 C J p 455 note 61 

28. Cal —In re Allen’s Estate, 171 
P 686, 177 Cal 668 

Mich—In re Solomon’s Estate, 63 
NW2d 597. 334 Mich 17 

29. Wash—In re Miller’s Estate, 
116 P2d 526, 10 Wash 2d 258 

68 C J p 455 note 64 
30 Cal —In re Mickelson's Estate, 
99 P2d 687, 37 CalApp2cl 450—In 
re Peterson's Estate, 57 P 2d 584, 
13 Cal App 2d 709 

Mo—Ahmann v Elmore, 211 SW2d 
480—Gaume v Gaume, 102 S W 2d 
636, 340 Mo 758 
68 C J p 455 note 65 
31. Cal —In re Peterson's Estate, 57 
P2d 584, 13 Cal App 2d 709 
68 C J p 455 note 66 
32 Cal —In re Mickelson's Estate, 
99 P2d 687, 37 Cal App 2d 450 
68 C J p 455 note 67 
33. Cal—In re Russell's Estate, 210 
P 249, 189 Cal 769 

34- Ind—Young v Miller, 44 NE 
757, 145 Ind 652, 1 ProbRepAnn 
372 

35 Ill—Lewis V Deamude, 33 NE 
2d 440, 376 Ill 219 
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Mo—^Hennings v Hallar, 149 SW2d 
338, 347 Mo 827 

Pa—In re King’s Estate, 87 A 2d 
469, 369 Pa 523—In re Johnson’s 
Estate, 87 A 2d 188, 370 Pa 125— 
In re Conway’s Estate, 79 A 2d 208, 
366 Pa 641—In re Higbee’s Estate, 
76 A 2d 599, 365 Pa 381—In re 
Ash’s Estate, 41 A2d 620, 351 Pa 
317 

In re Loeper’s Estate, Orph, 47 
Berks Co 131—In re Schartel’s Es¬ 
tate, Orph , 39 Berks Co 249—In 
re Rupert's Estate, Orph, 32 Del 
Co 338, alhrmed 36 A 2d 500, 349 
Pa 58—In re Miller’s Estate, Orph , 
36 West Co 11—In re Nelson's Es¬ 
tate, Orph, 66 York Leg Rec 161— 
In re Lauer’s Estate, Orph, 68 York 
Leg Rec 157, affirmed 41 A 2d 652, 
351 Pa 438—In re Hollinger’s Es¬ 
tate, Orph, 58 York Leg Rec 17, 
affirmed 41 A 2d 664, 361 Pa 364 
Tex—Cruz v Prado, Civ App, 239 
SW2d 650 
68 C J p 456 note 72 

36. Ill—Lewis V Deamude, 33 N 
E 2d 440, 376 Ill 219 
Mo —^Hennings v Hallar, 149 S W 2d 
338, 347 Mo 827 

NJ—In re Loon’s Will, 28 A 2d 281, 
20 NJMisc 376, affirmed 28 A 2d 
288, 132 N JEd. 316 
Pa—In re King’s Estate, 87 A 2d 
469, 369 Pa 626—In re Johnson's 
Estate. 87 A.2d 188, 370 Pa 125— 
In re Conway’s Estate, 79 A 2d 208, 
366 Pa 641—In re Higbee’s Estate, 
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or suffered from partial failure of memory,37 or 
entertained peculiar beliefs or opinions,38 or was 
distressed,33 or was unable to transact business 
Proof of a temporary incapacity because of physical 
reasons does not raise a presumption of its contin¬ 
uance A showing that a person was delirious at 
any given period of time raises no presumption that 
such condition existed either at an antecedents^ 
or subsequentSS time, but on the contrary, the pre¬ 
sumption of sanity prevails The presumption, if 
any, of the lack of testamentary capacity raised by 
the execution of two new wills by an aged testator 
during his last illness naming new beneficial les, 
some of whom were strangers and all of whom were 
at the testator’s bedside, is rebuttable S5 


b. Burden 

Where physical incapacity at the time of the execu¬ 
tion of the will IS shown, it is incumbent on the pro¬ 
ponent to show the existence of testamentary capacity 
at that time 

Where physical incapacity at the time of the 
execution of the will is shown, it is incumbent on 
the proponent to show the existence of testamentary 
capacity at that time.^3 However, where the testa¬ 
tor’s physical condition is not such as to render him 
habitually incompetent, the burden of proof is on 
the contestant to show testamentary incapacity at 
the time of executing the will ^7 The fact that the 
testator was of extreme old age cannot be deemed 
as casting an additional burden of proof on the 
proponent ^3 


75 A 2d 599, 365 Pa 381—In re 
Ash's Estate, 41 A 2d 620, 351 Pa 
317 

In re Loeper's Estate, Orph , 47 
Berks Co 131—In re Schartel's Es¬ 
tate, Orph, 39 Berks Co 249—In 
re Rupert’s Estate, Orph, 32 Del 
Co 338, affirmed 36 A 2d 500, 349 
Pa 68—In re Nute, Com PI, 33 
Del Co 277—In re Miller's Estate, 
Orph, 35 West Co 11—In re Nel¬ 
son’s Estate, Orph, 66 York Leg 
Rec 161—In re Lauer’s Estate, 
Orph, 68 York Leg Rec 167, af¬ 
firmed 41 A 2d 552, 351 Pa 438— 
In re Hollinger’s Estate, Orph, 58 
York Leg Rec 17, affirmed 41 A 2d 
554, 351 Pa 364 

Tex—Cruz v Prado, Cxv App , 239 
SW2d 650 
68 C J p 456 note 73 
Epilepsy 

Evidence of periodical epileptic 
seizures is not of itself such proof 
as will justify presumption of in¬ 
sanity or lunacy of testator 
Ill—Eschmann v Cawi, 192 NB 226, 
357 III 379 

68 C J p 456 note 73 [a] 

37 , Pa—In re Johnson’s Estate, 87 
A 2d 188, 370 Pa 126—In re Hig- 
bee’s Estate, 75 A 2d 599, 365 Pa 
381—In re Lawrence’s Estate, 132 
A 786, 286 Pa 58 

In re Loeper's Estate, Orph, 47 
Berks Co 131—In re Schartel's 
Estate, Orph , 39 Berks Co 249— 
In re Rupert’s Estate, Orph, 32 
Del Co 338, affirmed 36 A 2d 500, 
349 Pa 68—In re Nelson’s Estate, 
Orph, 66 York Leg Rec 161—In re 
Lauer's Estate, Orph, 58 York Leg 
Rec 167, affirmed 41 A 2d 652, 351 
Pa 438—In re Hollinger’s Estate, 
Orph, 58 York Leg Rec 17, af¬ 
firmed 41 A 2d 654, 361 Pa 364 


38. Pa—In re Johnson’s Estate, 87 
A 2d 188, 370 Pa 125—In re Con¬ 
way’s Estate, 79 A 2d 208. 366 Pa 
641—In re Higbee’s Estate, 75 A 
2d 599, 365 Pa 381—In re Law¬ 
rence’s Estate. 132 A 786, 286 Pa 
58—Buchanan v Pierie, 54 A 583, 
205 Pa 123 

In re Rupert’s Estate, Orph , 32 
Del Co 338, affirmed 36 A 2d 500, 
349 Pa 58—In re Nelson’s Estate, 
Orph, 66 York Leg Rec 161—In 
re Lauer’s Estate, Orph, 58 York 
Leg Rec 157, affirmed 41 A 2d 552, 
351 Pa 438—In re Hollmger’s Es¬ 
tate, Orph, 68 York Leg Rec 17, 
affirmed 41 A 2d 564, 351 Pa 364 

39. Ill—Lewis V Deamude, 33 N B 
2d 440, 376 Ill 219 

Pa—In re Johnson's Estate, 87 A 2d 
188, 370 Pa 125—In re Higbee’s 
Estate, 75 A 2d 699, 365 Pa 381— 
In re Ash’s Estate, 41 A 2d 620, 
351 Pa 317 

In re Rupert’s Estate, Orph , 33 
Del Co 338, affirmed 36 A 2d 500, 
349 Pa 58—In re Nelson's Estate, 
Orph, 66 York Leg Rec 161—In 
re Lauer’s Estate, Orph, 58 York 
Leg Rec 167, affirmed 41 A 2d 652, 
351 Pa 438—In re HoHinger’s Es¬ 
tate, Orph, 68 York Leg Rec 17, 
affirmed 41 A 2d 654, 361 Pa 364 

68 C J p 456 note 74 

40 Pa—In re Johnson's Estate, 87 
A 2d 188, 370 Pa 125—In re Con¬ 
way’s Estate, 79 A 2d 208, 366 Pa 
641—In re Higbee’s Estate, 75 A 
2d 699, 365 Pa 381—In re Law¬ 
rence’s Estate, 132 A 786, 286 Pa 
68 

In re Rupert’s Estate, Orph, 32 
Del Co 338, affirmed 36 A 2d 600, 
349 Pa 58—In re Nelson’s Estate, 
Orph, 66 York Leg Rec 161—In 


re Lauer’s Estate, Orph, 58 York 
Leg Rec 157, affirmed 41 A 2d 562, 
351 Pa 438—In re Hollinger’s Es¬ 
tate, Orph, 68 York Leg Rec 17, 
affirmed 41 A 2d 564, 351 Pa 364 

41 Ill —Taylor v Pegram, 37 N E 
837, 151 Ill 106 
68 C J p 456 note 76 

42. Del —In re Sharpley’s Will, 120 
A 586, 32 Del 154 

Mo—Schoenhoff v Haermg, 38 SW 
2d 1011, 327 Mo 837 

43. Mo—Schoenhoff v Haermg, su¬ 
pra 

44 Mo—Schoenhoff v Haermg, su¬ 
pra 

45. Tex —Davidson v Gray, Ci't 
App, 97 SW2d 488 

46 NY—In re Costos' Will, 25 N 
YS2d 306 

Wyo—In re Lane’s Estate, 58 P 2d 
415, 50 Wyo 119, rehearing denied 
60 P 2d 360, 50 Wyo 119 
68 CJ p 456 note 81 

47. Cal —In re Volen's Estate, 262 
P2d 658, 121 Cal App 2d 161 

68 C J p 456 note 82 
Disease or medicine tending to ren- 
der testator unconscious 
If disease from which testator was 
suffering, or medicine administered 
to him, would tend to render him 
unconscious, contestants who sought 
to set aside will executed at such 
time, on ground of mental incapaci¬ 
ty, had burden of offering some 
proof thereof 

Mo—^Whitacre v Kelly, 134 S W 2d 
121, 345 Mo 489 

48, Me —^Appeal of Martin, 179 A 
655, 133 Me 422 
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2 Admissibility 


§ 40. In General 

In will contests involving the question of testamen¬ 
tary capacity, although the evidence is permitted to take 
a wide range, and every fact throwing light on the issue 
IS admissible, the evidence must be material in order to 
be admissible. 

In will contests involving the question of testa¬ 
mentary capacity, the evidence is permitted to take 
a wide ranged® covering a long space of time in each 
direction 50 How wide a range is permissible in 


a particular case depends on the character of the 
alleged unsoundness of mind and other circum¬ 
stances, and rests largely in the discretion of the 
trial court 5i The evidence must relate to the date 
of the execution of the will 52 Every fact throwing 
light on the issue is admissible 53 However, evi¬ 
dence on the question of testator’s capacity must be 
material54 and not hearsay55 or rumors 56 Capacity 
may be shown by evidence that the testator was 
“rational ”57 Incapacity may be shown by evidence 


49- Ala—Little v 8 So 2d 

866, 243 Ala 196 

Ark—Brown v Emerson, 170 SW 
2d 1019, 206 Ark 735—Fury ear v 
Puiyear, 94 SW2d 695, 192 Ark 
692 

Ky—Teegarden v Webster, 199 S 
W2d 728, 304 Ky 18—^Welch’s 

Adm’r v Clifton, 172 SW2d 221, 
294 Ky 514, 148 ALR 1220 
Tex —Davis v Williams, Civ App , 
144 SW2d 445, error dismissed 
146 SW2d 982, 136 Tex 27 
68 C J p 456 no*e 84 
50 Cal—In re Allen's Estate, 171 
P 686, 177 Cal 668 
68 C J p 457 note 85 

51. Tex—^Davis v Williams, Civ 
App, 144 SW2d 445, error dis¬ 
missed 146 SW2d 982, 136 Tex 
27 

68 C J p 457 note 86 

52. Md —Cronin v Kimble, 144 A 
698, 156 Md 489 

63 Mo—Rock V Keller, 278 SW 
759, 312 Mo 458 
68 C J p 457 note 88 
Evidence keld admissible 

(1) Generally 

Colo—In re Koch’s Estate, 136 P 2d 
673, 110 Colo 662 

NY—In re Jerrells' Will, 63 NTS 
2d 499, appeal dismissed 70 NTS 
2d 680 

Pa—In re Lauer’s Estate, Orph, 68 
York Leg Rec 167, affirmed 41 A 2d 
552, 351 Pa 438 

Va—Tate v Chumbley, 57 S B 2d 151, 
190 Va 480 

68 C J p 457 note 88 [a] 

(2) Affidavit of notary to holo¬ 
graphic will 

Miss—In re Alexander’s Estate, 61 
So 2d 683, 216 Miss 26 

(3) Contents of will 

Ark—Inman v McEachin, 184 SW 
2d 949, 208 Ark 102—Pernot v 
King, 110 SW2d 539, 194 Ark 896 
—Puryear v Fury ear, 94 S W 2d 
695, 192 Ark 692 

Ky—Rueff V Light, 114 S W 2d 
606, 272 Ky 449 

Tenn—Hammond v Union Planters 
Nat Bank, 222 S W 2d 377, 189 

Tenn 93 

Melody v Hamblin, 116 S W 2d 
237, 21 Tenn App 287. 


(4) Evidence of existence of sen¬ 
ility, extreme eccentricity, and great 
distress of mind or body 

Or—In re Murray's Estate, 144 P 2d 
1016, 173 Or 209 

(5) Findings and 3 udgments in 
actions by guardian at instance of 
proponents to set aside deeds and 
contract executed by decedent 

Cal—In re Krause’s Estate, 163 P 2d 

505, 71 Cal App 2d 719 

(6) Marked change in a person’s 
habits and thoughts 

Or—In re Johnson's Estate, 91 P 2d 
330, 162 Or 97 

Tenn—Cude v Culberson, 209 S W 2d 

506, 30 Tenn App 628—Melody v 
Hamblin, 115 SW2d 237, 21 Tenn 
App 287—^Bridges v. Agee, 15 
Tenn App 351 

(7) Testimony tending to show 
that decedent could be seen only 
with certain person’s permission, and 
that he needed some one to take 
care of him and his business 
NY—In re Roche’s Will, 278 NYS 

929, 244 App Div 756 

(8) Testimony as to what work 
witness saw testatrix’ husband do 
around premises at time witness was 
at testatrix’ home 

Ind—Griffith v Thrall, 29 N E 2d 
345, 109 Ind App 141 

(9) Testimony as to amount of 
testator’s bank account at time of 
death 

Tex—^McNaley v Sealy, Civ App, 
122 SW2d 330, error dismissed 

(10) Value of estate 

Conn —Buck v Robinson, 23 A 2d 
157, 128 Conn 376 

(11) Widow’s construction of will 
Ky—Hopkins v Taylor, 68 S W 2d 

787. 253 Ky 142 

54 NC—In re McGowan’s Will, 70 
SE2d 189, 235 NC 404 
68 C J p 457 note 89 

Evidence held inadmissible 

(1) Generally 

Ga—McGahee v Phillips, 84 S B 2d 
19, 211 Ga 118 

Ill—Brownlie v Brownlie, 191 NB 
268, 357 Ill 117, 93 ALR 1041 
Mich—In re Merrill's Estate, 40 N 
W2d 179, 326 Mich 351. 
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Ohio—Spidel V Warrick, App, 78 
NE2d 746 

Pa—In re Dichter's Estate, 47 A 2d 
691, 354 Pa 444 

Tex—Shadowens v Shadowens, Civ 
App, 271 SW2d 165—Bell v Bell, 
Civ App, 248 S W 2d 978, error re¬ 
fused no reversible error 
68 CJ p 457 note 89 Ca] 

(2) Contents of power of attorney 
executed by testator some seven 
days prior to execution of will 
Mich—In re Sprenger’s Estate, 60 N 

W2d 436, 337 Mich 514 

(3) Conversations of third persons 
in testator's presence 

Tex—Bell v Bell, Civ App, 248 S 
W 2d 978, error refused no reversi¬ 
ble error 

(4) Decedent’s request for permis¬ 
sion to pay his taxes by installments 
Ala—Little v Sugg. 8 So 2d 866, 

243 Ala 196 

(5) Divorce decree between dece¬ 
dent and beneficiary of the will 
Ind —Johnson v Bennett, 69 N E 2d 

899, 395 Ill 389 

(6) Evidence that deceased had 
said he had no relatives or that he 
had no relatives other than princi¬ 
pal beneficiary of purported will 
Ill—George v Moorhead, 78 NE2d 

216, 399 Ill 497 

(7) Evidence concerning payment 
of building and loan certificate to 
executor 

Mo—Fields V Luck, 74 SW2d 35, 
335 Mo 765 

(8) Financial condition of testa¬ 
tor’s children 

Va—Ferguson v Ferguson, 192 SE 
774, 169 Va 77 

(9) Signature cards given to bank 
by a beneficiary and inventory filed 
in administration of estate 

Ill—De Marco v McGill, 83 NE2d 
313, 402 Ill 46 

55. Vt—In re Blood's Estate, 19 A 
770, 62 Vt 359 
68 C J p 468 note 90 

56 Mo —^Brinkman v. Rueggesick, 
71 Mo 553 

57 Ill—In re Arrowsmith’s Estate, 
69 NE 77, 206 Ill 362. 
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that the testator was very weak-minded and wholly 
incompetent to contract 58 

§41. Suicide of Testator 

Ev/dence of suicide on the part of the testator is 
admissible to prove testamentary incapacity 

The fact that a testator committed suicide is ad¬ 
missible to prove testamentary incapacity 59 

§ 42 Hereditary Insanity 

On the issue of insanity, evidence of the facts of in¬ 
sanity m the testator's family, and of its inheritable na¬ 
ture, are admissible 

Under general rules, considered in Insane Per¬ 
sons § S, on questions of sanity, proof of hereditary 
tendency is competent,5® and it may be shown that 
other members of the testator’s family were af¬ 
flicted with insanity,51 or with a mental disease like 
that of the testator and of a nature to be mherited,®^ 
but only after direct proof of the testator’s insanity 
has been offered 55 Evidence of a nonhereditary 
mental affliction of a member of testator’s family has 
been held inadmissible 54 

§ 43. Habits and Reputation; Use of Intoxi¬ 
cants 

Evidence of the habits of the testator is admissible 
on the issue of testamentary capacity, but evidence as 
to his reputation for sanity or insanity is inadmissible 


On the issue of testamentary capacity, evidence of 
the habits of the testator is admissible 55 Evidence 
as to the testator’s reputation for sanity55 qj- m- 
sanity®? is inadmissible. 

Use of intoxicants Evidence that the testator 
habitually used intoxicating liquors®® or narcotics59 
is admissible on the issue of testamentary capacity 
Exclusion of evidence that the testator was drunk 
on a particular occasion is not error?® Where a 
will IS contested on the ground of insanity, propo¬ 
nent may show that the insanity was temporarily 
caused by the use of intoxicants and that at the time 
of execution the testator was not intoxicated 

§ 44. Unjust or Unnatural Disposition 

Evidence with respect to the reasonableness or un¬ 
reasonableness of the Will IS admissible on the question 
of testamentary capacity, such evidence includes the 
value of the estate, as well as the financial condition of 
legatees and of those relatives who are not beneficiaries. 

Evidence with respect to the reasonableness or 
unreasonableness of the provisions of a will is ad¬ 
missible ?2 In order to prove testamentary capacity, 
it may be shown that according to the circumstances, 
the provisions of the will are reasonable and just 
In order to establish incapacity, it may be shown that 
the will IS unnatural, unjust, or unreasonable *^4 If 
there are provisions of the will which might appear, 
without explanation, to be unnatural or inequitable, 


58 Mo—Rock V Keller, 278 S W 
759, 312 Mo 458 
68 C J p 458 note 93 

59. Cal—In re Wasserman’s Estate, 
148 P 931, 170 Cal 101 
68 C J p 458 note 94 
Testamentary capacity not destroyed 
Evidence that testatrix committed 
suicide was admissible as tending to 
establish insanity, but such fact did 
not destroy testamentary capacity 
Cal—In re Rich’s Estate, 179 P 2d 
373, 79 CalApp2d 22 

60- Ky—Woodruff's Ex’r v Wood¬ 
ruff, 26 SW2d 751, 233 Ky 744 
68 C J p 458 note 96 

61. Tenn—^Melody v Hamblin, 115 
SW2d 237, 21 Tenn App 687— 

Bridges v Agee, 15 Tenn App 351 
3>egree of relationship 

(1) Blood relations 

Tenn —^Melody v Hamblin, 116 S W 
2d 237, 21 Tenn App 687—Bridges 
V Agee, 16 Tenn App 351 

(2) Immediate collateral relatives, 
such as brothers, sisters, uncles, or 
aunts 

Ind—Conner v First Nat Bank in 
Wabash, 76 NE2d 262, 118 Ind 
App 173, rehearing denied 77 N 
E2d 698, 118 Ind App 173. 


62 Tex—^In re Ramon’s Estate, 
Com App, 42 SW2d 1010 

68 C J p 458 note 97 

63. Md—Mitchell v Slye, 111 A 
814, 137 Md 89 

68 C J p 468 note 98 

64. NC—In re Kemp's Will, 73 S 
E 2d 906, 236 NC 680 

65. Cal—^In re Prank's Estate, 22 G 
P2d 767, 102 Cal App 2d 126—In 
re Miller’s Estate, 60 P 2d 498, 16 
Cal App 2d 154—In re Hartley’s 
Estate, 31 P 2d 240, 137 Cal App 
630 

Okl—Brummett v King, 251 P 2d 
1062, 207 Okl 607 

66 C J p 458 note 99 

Perverted sexual impulses 

Tex—Cheesborough v Corbett, Civ 
App, 155 SW2d 942, erroi refused 

66. Mo —Thompson v Ish, 12 S W 
510, 99 Mo 160, 17 Am S R 552 

68 C J p 458 note 1 

67. Okl —^In re Wah-kon-tah-he-um- 
pah’s Estate, 234 P 210, 109 Okl 
126 

Pa—In re Lawrence’s Estate, 132 A 
786, 286 Pa 58 

,68. Ala—Price v Marshall, 52 So 

1 2d 149, 255 Ala 447 
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Ark—Inman v McEachin, 184 SW 
2d 949, 208 Ark 102. 

68 C J p 458 note 5 

Adjudication or confinement for 
drunkenness see supra § 46 

69. Ala—Price v Marshall, 52 So 
2d 149, 255 Ala 447 

Ark—Inman v McEachin, 184 SW 
2d 949, 208 Ark 102 

70. Iowa—^In re Diver's Estate, 240 
NW 622, 214 Iowa 497 

71. Ala—Sharpe v Hughes, 80 So. 
797, 202 Ala 609 

72. Cal—In re White’s Estate, 276 
P 2d 11. 128 Cal App 2d 659 

68 C J p 459 note 9 

Exammation of contents of will 

Pa—In re Loeper’s Estate, Orph , 47 
Berks Co 131 

73 Minn—Jensen v Molgaard, 240 
NW 656, 185 Minn 284 

74 Mo—^Norris v Bristow, 236 S 
W2d 316, 361 Mo 691. 26 A L R 2d 
366 

NC—In re West’s Will, 41 SE2d 
838, 227 NC 204—In re Redding’s 
Will, 6 SE2d 544, 216 NC 497. 

68 C J p 469 note 11 

Weight of evidence of an unjust 
disposition on question of testa¬ 
mentary capacity see infra § 62 
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§§ 44-45 WILLS 

it is proper to rebut any inference of incapacity 
that might be drawn therefrom *^5 

Value of testator*s estate On the issue of the 
reasonableness of a will, evidence is admissible as 
to the value of the testator’s estate*^^ at the time of 
the execution of the will,'^'^ but not as of the time 
of death Evidence of property not disposed of 
by the will is also admissible 

\ Reasons for disposition Where a testator makes 
an apparently unnatural disposition of his property, 
testamentary capacity may be shown by evidence 
of the reasons for the disposition niade,^^ and of 
which the testator had knowledge Thus, it may 
be shown that the testator in his lifetime advanced 
certain money or property to the persons neglected 
in the will,82 that the testator consideied such 
pel sons to be bad,88 or that the testator disliked 
those neglected in his will,®^ or had great affection 
for those to whom he devised his property to the 
exclusion of the natural objects of his bounty 85 

Financial condition of heirs and legatees On the 
question whether a will was reasonable, it may be 
shown that the natural objects of the testator’s 
bounty were m poor financial circumstanccs,88 pro¬ 
vided It IS shown that the testator at the time of 


executing the will was aware of their condition ,8'? 
but such evidence is inadmissible where the testator 
had mistakenly believed the other’s financial condi¬ 
tion to be good 88 Evidence of the good financial 
condition of the beneficiaries of the will is admissible 
to prove incapacity,89 if it appears that the testator 
had knowledge of such fact 80 Evidence of the 
financial condition of certain persons not shown to 
have had any claim on the testator’s bounty is inad¬ 
missible 81 Capacity may be shown by the fact that 
those neglected in the will who were the natural 
objects of a testator’s bounty were m a good finan¬ 
cial condition 82 

§ 45. Adjudication as to Insanity and Guard¬ 
ianship 

Although evidence of the appointment of a conserva¬ 
tor for the testator or of an adjudication of insanity 
prior to the execution of the will is admissiblOf there is 
a conflict of authority on the admissibility of evidence 
of an adjudication of insanity after the execution of the 

Will. 

An adjudication of insanity prior to the execu¬ 
tion of a will has been held admissible 83 While, 
according to some decisions, evidence of an adjudi¬ 
cation of unsoundness of mind after the execution 
of a will has been held admissible,84 under other 


75 Ill-—Barnes v Odum, 136 NE 
700, 304 Ill 624 

76 Ark—Inman v McEachin, 184 
SW2d 949, 208 Ark 102—Pernot 

V King, 110 SW2d 539, 194 Ark 
896—^Puryear v Puryear, 94 S 
W2d 695, 192 Ark 692 

Mo—Corpns June quoted m "Wipfler 

V Basler, 250 S W 2d 982, 987 
Tex —Cheesborough v Corbett, Civ 

App, 165 S W 2d 942, error refused 
68 C J p 459 note 14 
lOfature ajid extent of estate 
Miss—^Norman v Norman, 18 So 2d 
130, 196 Miss 597 

77. Iowa—Ipsen v Ruess, 35 NW 
2d 82, 239 Iowa 1376 
76. Iowa—Ipsen v Ruess, supra 
79 Ga—Whiddon v Salter, 86 SB 
243, 144 Ga 77 

Mo —Corpus Juris q.uoted in Wipfler 

V Basler, 250 S W 2d 982. 987 

80. Iowa—^Reed v Reed, 281 NW 
444. 225 Iowa 773 
68 C J p 459 note 17 
Identity of deceased legatee's heirs 
In will contest, the trial court in 
its discretion could permit testimony 
to identify deceased legatee's heirs 
who were strangers to testatrix to 
aid the jury in determining mental 
capacity of testatrix 
Minn —In re Forsythe's Estate, 22 
NW2d 19, 221 Minn 303. 167 A 
LB 1 

Improper use of another''s funds 
In will contest by son, where jury 


was allowed to consider nominal leg¬ 
acy to son as evidence of unnatural 
and unjust discrimination in dispo¬ 
sition of property, conversations in 
which mother gave reasons for such 
nominal bequest and application by 
testatrix when administratrix of 
father's estate for citation charging 
son with improper use of funds of 
father were admissible as explana¬ 
tion and to show that apparent dis¬ 
crimination was not result of men¬ 
tal incapacity. 

Mo—Guidicy v Guidicy, 238 S'W2d 
380, 361 Mo 1127 

81. Mich—Cooper v Harlow, 128 
NW 259, 163 Mich 210 

82 Ill—Brownlie v Brownlie, 191 
NB 268, 367 Ill 117, 93 ALR 
1041 

68 C J p 469 note 19 

83. Ill —Brownlie v Brownlie, su¬ 
pra 

84. Ill —Brownlie v Brownlie, su¬ 
pra. 

68 C J p 469 note 20 

85 Iowa—Denning v Butcher, 59 
NW 69, 91 Iowa 425 

86 Mo—Norris v Bristow, 236 S 
W2d 316, 301 Mo 691, 26 A L R 2d 
366 

68 C J p 459 note 22 

87. Mo,—Corpus Juris cited lu Nor¬ 
ris V Bristow, 236 SW2d 316, 
320, 361 Mo 691, 26 A L R 2d 366 
68 CJ p 460 note 23 
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88 Anz—In re Smith's Estate, 91 
P2d 254, 53 Anz 605 

89. Iowa—Diesing v Spencer, 2G6 
NW 567, 221 Iowa 1143 

Mont—In le Williams’ Estate, 156 P 
1087, 52 Mont 192 

90. Tex—McDonald's Estate v Mc¬ 
Donald, Civ App, 160 SW 593 

91 Mich—Cooper v Harlow, 128 
NW 269, 163 Mich 210 
68 C J p 460 note 26 

92. Ky—Race v Stevens, 276 SW 
2d 439 

68 C J p 460 note 27 

93. Ga—Belk v Colleas, 61 S E 2d 
464, 207 Ga 328 

Ind—Lasher v Gerlach, 23 NE2d 
296, 107 Ind App 672 
Ohio —Heath v Hosier, 61 N E 2d 
728, 76 Ohio App 89 
68 C J p 460 note 30 
Void proceedings 

Evidence of a certified copy of 
lunacy proceedings against testator 
approximately a year before execu¬ 
tion of Will was properly excluded 
where adjudication in lunacy pro¬ 
ceedings was void and adjudication 
had been set aside 
Ga—^Brazil v Roberts, 32 S E 2d 171, 
198 Ga 477 

94. Cal —^In re Pessagno’s Estate, 
136 P2d 644, 68 Cal App 2d 390 

NT—In re Kramel's Will, 35 NTS 
2d 161 

Ohio —^Heath v Kosier, 61 N E 2d 
728. 76 Ohio App 89. 
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decisions the record of an adjudication of lunacy®^ 
or of mental unsoundness in a proceeding to set 
aside an instrument executed by the testator96 sub¬ 
sequent to the execution of the will is inadmissible, 
at least where the statute regulating inquiries into 
insanity makes no provision for retroactive find¬ 
ings ^7 Likewise, an adjudication after the execu¬ 
tion of a will that the testator was incompetent to 
make a deed has been held inadmissible ^8 The ap¬ 
pointment of a conservator prior to the execution 
of a will has been held admissible^^^ and inadmis¬ 
sible ^ 

Where a restoration of the testator’s sanity has 
been declared prior to the date of execution, a 
former adjudication of mcompetency to manage his 
affairs is inadmissible 2 Evidence of an appoint¬ 
ment of a guaidian over the testator subsequent to 
the execution of the will has been held admissible on 
the issue of testalmentary capacity^ at the time of 
the appointment of a guardian ^ When there is 
testimony tending to show that the mental condi¬ 
tion of the testator has not changed between the 
date of execution and the adjudication, the adjudi¬ 
cation, although later in time, is admissible on the 
issue of testamentary capacity at the date of ex¬ 
ecution 5 However, according to other decisions, 
the appointment of a guardian® or conservator^ 
after the date of execution is inadmissible 

Drunkenness A commitment to a hospital for 
drunkenness prior to the execution of a will has 
been held admissible ^ 


WILLS §§ 45-46 

Findings of unsoundness of mind in an action 
brought by the guardian on behalf of the testator 
are inadmissible where the parties to the action 
are not the same as those to the will contest, and the 
pleadings in the action did not piesent the issue of 
soundness of the testator’s mind ® 

Adjudication of sanity. Evidence that the testa¬ 
tor was declared sane prior to the execution of the 
will is competent Evidence that a testator, sub¬ 
sequent to the execution of a will, was adjudged 
of sound mind on an inquisition of lunacyor in 
guaidianship proceedings^^ is admissible 

Dismissal of insanity proceeding The finding of 
a court dismissing an application to have the testa¬ 
tor adjudged an incompetent is admissible 

§ 46. Insane Delusions, Monomania, and Pe¬ 
culiar Belief or Opinion 

On the question of testamentary capacity, it is proper 
to show that the testator had insane delusions, but a 
belief in certain doctrines or religions may not be shown. 

On the question of testamentary capacity, it is 
proper to show that the testator had insane delu¬ 
sions,^^ and for this purpose evidence that the par¬ 
ticular beliefs claimed to be insane delusions were 
groundless as admissible Evidence of an insane 
delusion must approximate the date of the will 
Evidence for the purpose of showing that a par¬ 
ticular belief of the testator conformed to the facts 
and was not an insane delusion is admissible, 17 pro¬ 
vided it IS shown that the testator had knowledge 


Pa—In re Meckley’s Estate, Oiph, 
54 Lane L Rev l7iJ 

68 C J p 460 note 31 

95 Ga—Terry v Buffington, 11 Ga 
237, 66 AmD 423 

68 C J p 460 note 32 

One and a half years 

Mich—^In re Nickel’s Estate, 32 NW 
2d 733, 321 Mich 519 

Nine years 

Ky—Teegarden v Webster, 199 S 
W2d 728, 304 Ky 18 

96 Iowa —Spiers v Hendershott, 
120 NW 1058, 142 Iowa 446 

68 C J p 460 note 33 

97. Ind—Taylor v Taylor, 93 NE 
9, 174 Ind 670 

68 C J p 460 note 34 

98. Wis —In re Weber's Will, 220 
N W 380, 196 Wis 377 

99 III —Dombrowski v Von Bronk, 
76 NE3d 800, 333 Ill App IGl 

68 C J p 460 note 36 

1 Mich —In re Sprenger’s Estate, 
GO NW2d 436, 337 Mich 614 

2. NY—Rintelen v Schaefer, 143 
N.YS 631, 168 AppDiv 477 


3. Mich—Rice v Rice, 15 NW 545, 
60 Mich 448 

68 0 3* p 461 note 38 

4. Cal —In re Loveland's Estate, 
123 P 801. 162 Cal 595 

68 C J p 461 note 39 

5. Cal —In re Loveland's Estate, su¬ 
pra 

In re Ehle's Estate, 2 P 2d 398, 
115 CaJApp 656 

6 Neb—In re Gahagen's Estate, 
167 NW 412, 102 Neb 404 

68 C J p 461 note 41 

7. Ill —In re Weedman's Estate, 98 
NB 956, 264 Ill 604 

68 C J p 461 note 42 

8 Cal—In re Fisher’s Estate, 259 
P 766, 202 Cal 205. 

68 C J p 461 note 45 

9. Ind—Lasher v. Gerlach, 23 NE 
2d 296, 107 Ind App 672 

10. N J —In re Freeman's Will, 127 
A 802, 97 NJBq 347, 1 N J Misc 
642 

68 C J p 461 note 46 

11. Ga—^Adams v Cooper, 96 SE 
868, 148 Ga. 339 

68 C J p 461 note 47 
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12 Iowa—In re Van Houten's Will, 
124 NW 886, 147 Iowa 725, 140 
Am SR 340 

68 CJ p 461 note 48 

13 Ohio—Rutledge v Inlow, 200 
NE 204, 51 Ohio App 207 

14. Iowa—^Walters v Heaton, 271 
NW 310, 223 Iowa 406 

Ky—Davis’ Ex’r v Laughlm, 133 S 
W2d 544, 280 Ky 422 

Okl—In re Robertson’s Estate, 189 
P2d 615, 199 Okl 582 

Tex—Galindo v Garcia, 199 S W 2d 
499, 146 Tex 507 

Peareson v McNabb, Civ App , 
190 S W 2d 402, refused for want 
of merit 

68 C J p 461 note 50 

15. Mich—Thayer v Thayer, 154 
NW 32. 188 Mich 261 

68 C J p 462 note 61 

16 Ky—^Wigginton’s Ex’r v Wig- 
ginton, 239 SW. 456, 194 Ky 38o 

17. Colo—In re Cole’s Estate, 226 
P 143, 75 Colo 264, 

68 C J p 462 note 63 
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of such facts on which to base the belief Such 
evidence, in order to be admissible, must have a 
tendency to prove the foundation for the testator’s 
belief 

Religious beliefs. The testator’s belief in cer¬ 
tain doctrines or religions may not be offered as 
evidence on the question of testamentary capacity,20 
as, for example, his belief in spiritualism 21 How¬ 
ever, insane delusions and abnormal beliefs about 
any religion are competent 22 

§ 47. Physical Condition and Mental De¬ 
rangement Therefrom; Age 

Evidence of the testator’s physical condition and of 
his age are admissible on the issue of testamentary ca¬ 
pacity 

On the issue of testamentary capacity, evidence of 
the physical condition22 and of the age24 of the 
testator is admissible However, where a guardian 
is appointed for the testatrix after the execution of 
the will, solely on the allegation and finding of 
physical incapacity, such appointment is not evidence 

of mental incapacity 25 

§ 48. Circumstances of Execution 

It IS proper to show the circumstances attending the 
execution of the will on the issue of testamentary ca¬ 
pacity. 


On the issue of testamentary capacity, it is propei 
to show the circumstances attending the execution 
of the will, 26 such as the words and conduct of the 
testator at the time,27 which are of more or less 
weight according to the circumstances, as con¬ 
sidered infra § 69 

§ 49. Source of Testator’s Property 

There is a conflict of authority on the admissibility 
of evidence as to the source of testator's property dis¬ 
posed of by the will. 

The source from which the property disposed of 
by will came into the testator’s possession has been 
held admissible28 and inadmissible 29 

§ 50. Mental Condition Prior and Subsequent 
to Execution 

Evidence of the testator's mental condition either be¬ 
fore or after the execution of the will, but near that 
date, may, depending on the circumstances of each case, 
be material and admissible. 

Although a testator’s capacity to make a will is 
to be determined by his condition at the time of 
its execution, as considered supra § 5, evidence of 
his capacity near that date either before or after 
execution may, depending on the circumstances of 
each case, be material and admissible, 20 especially 


18 Conn—^Devereux v Armstrong, 
121 A 173, 99 Conn 168 
68 C J p 462 note 54 
19. NY—In re Stoll’s Will, 153 N 
YS 362, 90 Misc 266 
68 C J p 462 note 55 

20 Ky —Bavis’ Ex’r v Langhlin, 
133 SW2d 644, 280 Ky 422 
68 C J p 462 note 57 

21. Ky—Davis’ Ex’r v, Laughlm, 
supra 

68 C J p 462 note 58 

22. Or—^In re Murray's Estate, 144 
P2d 1016, 173 Or 209 

68 C J p 462 note 59 
Emibracuig' disliked religion 

In proceeding to contest will on 
ground of lack of testamentary ca¬ 
pacity, evidence that testatrix in 
latter months of her life embraced 
a religion which had been an ana¬ 
thema to her for years, was admis¬ 
sible, since such a change without 
any explanation or reason therefor 
/nay be some evidence of lack of 
mental capacity 

Ky—^Davis’ Bx’r v Laughlin, 133 S 
W2d 544, 280 Ky 422 

23. Ind—Peters v Knight, 8 NE 
2d 401, 103 IndApp 453 
Md—^Wilhs V Willis, 188 A 217, 171 
Md 144 

N Y —In re Carhart's Estate, 16 N 
YS2d 17, 268 App Div 734 


Pa—^In re Lauer's Estate, Orph , 58 
York Leg Rec 157, affirmed 41 A 2d 
552, 351 Pa 438 

Tenn —Bridges v Agee, 15 Tenn App 
351 

68 C J p 462 note 61 

24. Pa —In re Lauer’s Estate, Orph , 
58 York Leg Rec 157, affirmed 41 
A 2d 552, 361 Pa 438 

Tex —alston v Mabry, Civ App , 
225 S W2d 1014 

68 C J p 462 note 62 

25 Cal —In re Dopkins’ Estate, 212 
P 2d 886, 34 Cal 2d 668 

26. Ark—Inman v McEachin, 184 
SW2d 949, 208 Ark 102—Pernot 
V King, 110 SW2d 639, 194 Ark 
896—Puryear v Puryear, 94 SW 
2d 695. 192 Ark 692 

Mo—Norris v Bristow, 219 S W 2d 
367, 358 Mo 1177, 11 A L R 2d 725 

68 C J p 463 note 63 

27. Ga—Manley v Combs, 30 SE 
2d 485, 197 Ga 768 

68 C J p 463 note 64 

28. Ga—Shaw v Fehn, 27 S E 2d 
406, 196 Ga 661 

Tex—Cheesborough v Corbett, Civ 
App, 156 S W 2d 942, error refused 

68 C J p 463 note 66 

29. Ill—Britt v Darnell, 146 NE 
610, 315 Ill 385—Gregory v Rich¬ 
ey, 138 NE 669, 307 Ill 219 

68 C J p 463 note 67 

750 


Justice of will 

Where the source of testator’s 
property does not affect the justice 
of the will, evidence with reference 
thereto is inadmissible 
Miss—Norman v Norman, 18 So 
2d 130, 196 Miss 597 

30 Ala—Price v Marshall, 62 So 
2d 149, 255 Ala 447—Tucker v 
Tucker, 28 So 2d 637, 248 Ala 602 
Ark—Yarbrough v Moses, 267 SW 
2d 289, 223 Ark 489 
Cal—In re Prank's Estate, 226 P 2d 
767, 102 Cal App 2d 126—In re 

Llewellyn’s Estate, 189 P 2d 822, S3 
Cal App 2d 534, hearing denied 191 
P2d 419, 83 Cal App 2d 534—In 

re Russell's Estate, 182 P 2d 318, 
80 Cal App 2d 711—In re ochwartz’ 
Estate. 155 P 2d 76, 67 Cal App 2d 
612—In re Pessagno’s Estate, 136 
P 2d 644, 58 Cal App 2d 390—In re 
De Graaf's Estate, 93 P 2d 199, 34 
Cal App 2d 120—In re Klopstock’s 
Estate, 88 P 2d 722, 31 Cal App 2d 
568—In re Miller’s Estate, 60 P 
2d 498, 16 Cal App 2d 154—In re 
Hartley’s Estate, 31 P 2d 240, 137 
Cal App 630 

Conn —Jackson v Waller, 10 A 2d 
763, 126 Conn 294 

Ga—^Beman v Stembridge, 85 SE 
2d 434, 211 Ga 274—^Anderson v 
Anderson, 80 S E 2d 807, 210 Ga 
464—Ware v Hill, 71 S E 2d 630, 
209 Ga- 214—^Norman v. Hubbard, 
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m case of a progressive^! or permanent32 disease showing the condition of the testator’s mind at the 
Such evidence is admissible only for the purpose of precise date when the will was executed 33 Since 


47 S E 2d 574, 203 Ga 630—Spivey 

V Spivey, 44 S E 2d 224, 202 Ga 
644—Pehn v Shaw, 35 S B 2d 253, 
199 Ga 747—Boland v Aycock, 12 
S E 2d 319, 191 Ga 327—Martin 

V Martin, 195 SE 159, 185 Ga 349 
—Ellis V Britt, 182 SE 596, 181 
Ga 442 

Ill —Mitchell V Van Scoyk, 115 N 
E 2d 226, 1 Ill 2d 160—^Milne v 
McFadden, 62 NB2d 146, 385 Ill 
11—Erlang v Anderson, 38 N E 
2d 26, 378 Ill 312, 137 ALR 984 
—^Peters v Peters, 33 N B 2d 425, 
376 Ill 237 

Ind—Bell v Bell, 29 N E 2d 358, 108 
IndApp 436—Lasher v Gerlach, 
23 KE2d 296, 107 IndApp 572— 
Ailes V Ailes, 11 NE2d 73, 104 
IndApp 302—Peters v Knight, 8 
NE2d 401. 103 IndApp 453 
Iowa—In re Ruedy’s Estate, 66 N 
W2d 387, 245 Iowa 1307—In re 
Rogers’ Estate, 47 NW2d 818, 242 
Iowa 627—In re Ring’s Estate, 22 
N'W2d 777, 237 Iowa 953, amend¬ 
ed on other grounds and rehearing 
denied 24 NV/2d 121 
Kan—Smith's Estate v Davis, 212 P 
2d 322, 168 Kan 210 
Ky—Pardue v Pardue, 227 SW2d 
403, 312 Ky 370—McComas v Hull, 
145 SW2d 841, 284 Ky 654 
Md—Willis V Wilhs, 188 A 217, 
171 Md 144 

Mass —Simoneau v O’Brien, 40 N E 
2d 1, 311 Mass 68 

Mich—In re Balk's Estate, 287 NW 
351, 289 Mich 703, 124 ALR 431 
Mo—^Ambruster v Sutton, 244 SW 
2d 65, 362 Mo 740—Rothwell v 
Love, 241 SW2d 893—^Adams v 
Simpson, 213 S W 2d 908, 358 Mo 
168—Smith V Fitzjohn, 188 SW 
2d 832, 354 Mo 137—^Walter v 
Alt. 162 SW2d 135, 348 Mo 53— 
Hennings v Hallar, 149 SW2d 
338, 347 Mo 827—Whitacre v, Kel¬ 
ly, 134 SW2d 121, 345 Mo 489— 
Proffer v Proffer, 114 SW2d 1035, 
342 Mo 184 

Shearrer v Shearrer, App, 259 
SW2d 705—Klaus v Zimmerman, 
App, 174 SW2d 366—Higgins v 
Smith, App, 150 SW2d 639 
Neb —In re O’Donnell’s Estate, 64 
NW2d 116, 158 Neb 583—In re 
Wahl’s Estate, 39 NW2d 783, 151 
Neb 812—In re Woodward's Es¬ 
tate, 23 NW2d 75, 147 Neb 270 
NJ—In re Phillips' Estate, 50 A 2d 
862, 139 N JEa 257, affirmed 57 A 
2d 387, 141 N JEq 362 
NC—In re McDowell's Will, 52 SE 
2d 807, 230 NC 259 

Okl—Brummett v King, 251 P 2d 
1062, 207 Okl 607 

Or—In re Scott’s Estate, 228 P 2d 
417, 191 Or 90—In re Beer's Es¬ 
tate, 222 P2d 1005, 190 Or 15— 
In re Provolt's Estate, 161 P 2d 


736, 175 Or 128—In re Murray's 
Estate, 144 P 2d 1016, 173 Or 209 
Pa—Williams v McCarroll, 97 A 2d 
14, 374 Pa 281—In re Higbee’s Es¬ 
tate. 76 A 2d 599, 365 Pa 381— 
Corpus Juris quoted in In re Dich- 
ter’s Estate, 47 A 2d 691, 693, 354 
Pa 444 

In re Loeper's Estate, Orph , 47 
Berks Go 131—^In re Meckley's Es¬ 
tate, Orph , 64 Lane L Rev 173— 
In re Gayman's Estate, Orph, 21 
Northumb Leg J 149—In re Rife’s 
Will, Orph, 59 York Leg Rec 169— 
In re Hollinger's Estate, Orph, 58 
York Leg Rec 17, affirmed 41 A 2d 
654, 351 Pa 364 

Tenn—Cude v Culberson, 209 SW 
2d 506, 30 Tenn App 628—Melody 
V Hamblin, 115 S W 2d 237, 21 

Tenn App 687—^Bridges v Agee, 15 
Tenn App 361 

Tex —Ridgeway v Keene, Civ App , 
225 S W 2d 647, error refused no 
reversible error 

Wash—^In re Gwmn's Estate, 219 P 
2d 591, 36 Wash 2d 583 
68 C J p 463 note 70 

Kleptomania 

Ala—Towles v Pettus, 12 So 2d 367, 
244 Ala 192 

If testator was of sound mind when 
he executed his will, his previous and 
subsequent condition is immaterial 
on an issue of his mental capacity 
Ind —Peters v Knight, 8 N E 2d 401, 
103 IndApp 453 
68 C J p 463 note 70 [b] 

31 Minn —In re Forsythe's Estate, 
22 NW2d 19, 221 Minn 303, 167 
ALR 1 

Okl —Brummett v King, 251 P 2d 
1062, 207 Okl 607 

Pa—Corpus Juris quoted in In re 
Dichter’s Estate, 47 A 2d 691, 693, 
354 Pa 444 
68 C J p 464 note 71 

32 Ga—Terry v Buffington, 11 Ga 
337, 56 AmD 423 

33 Ariz—In re Walters' Estate, 267 
P2d 896, 77 Anz 122—In re O’Con¬ 
nor's Estate, 246 P 2d 1063, 74 Anz 
248 

Cal—In re Lingenfelter's Estate, 241 
P 2d 990, 38 Cal 2d 571 
In re Frank’s Estate, 226 P 2d 
I 767, 102 Cal App 2d 126—In re 

Llewellyn's Estate, 189 P 2d 822, 
83 Cal App 2d 534, hearing denied 
191 P 2d 419, 83 Cal App 2d 534— 
In re Russell's Estate, 182 P 2d 318, 
SO Cal App 2d 711—^In re Schwartz' 
Estate, 155 P 2d 76, 67 Cal App 2d 
612—In re Dupont’s Estate, 140 
P 2d 866, 60 Cal App 2d 276—In re 
Downey’s Estate, 124 P 2d 637, 51 
Cal App 2d 275—In re De Graaf's 
Estate, 93 P 2d 199, 34 Cal App 2d 
120—In re Klopstock’s Estate, 88 
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P2d 722, 31 Cal App 2d 568—In re 
Peterkin’s Estate, 73 P 2d 897, 23 
Cal App 2d 597—In re Hartley's 
Estate, 31 P 2d 240, 137 Cal App 2d 
630 

Conn—Jackson v Waller, 10 A 2d 
763. 126 Conn 294 

Ill—Shevlin v Jackson, 124 N E 2d 
895, 5 Ill 2d 43—Mitchell v Van 
Scoyk, 115 NE2d 226, 1 Ill 2d 160 
—Milne V McFadden, 52 N E 2d 
146, 385 Ill 11—Lewis v Deamude, 
33 NE2d 440, 376 Ill 219—Peters 
V Peters, 33 NB2d 425, 376 Ill 
237—Hoskinson v Lovelette, 5 N 
E 2d 219, 366 Ill 21—Eschmann v 
Cawi, 192 NB 226, 357 Ill 379 

Ind—Bell v Bell, 29 N E 3d 358, 108 
IndApp 436—Ailes v Ailes, 11 N 
E 2d 73, 104 IndApp 302 

Iowa—In re Ruedy’s Estate, 66 NW 
2d 387, 245 Iowa 1307—In re Rog¬ 
er's Estate. 47 NW2d 818, 242 
Iowa 627—Bailey v Cherokee State 
Bank of Cherokee, 277 NW 129, 
208 Iowa 1265 

Kan—^In re Millar's Estate, 207 P 2d 
483. 167 Kan 455 

Ky—Pfuelb v Pfuelb, 122 S W 2d 
128, 273 Ky 588 

Me —In re Loomis’ Will, 174 A 38, 
133 Me 81 

Md—Willis V Willis, 188 A 217, 171 
Md 144 

Mo —^Ambruster v. Sutton, 244 S W 
2d 65, 362 Mo 740—Rothwell v 
Love, 241 S W 2d 893—^Adams v 
Simpson, 213 S W 2d 908, 358 Mo 
168—Smith V Fitzjohn, 188 SW 
2d 832, 364 Mo 137—Walter v Alt, 
152 SW2d 135, 348 Mo 53—Hen¬ 
nings V Hallar, 149 S W 2d 338, 
347 Mo 827—Whitacre v Kelly, 134 
S W 2d 121, 345 Mo 489—Proffer v. 
Proffer, 114 SW2d 1035, 342 Mo. 
184 

Shearrer v Shearrer, App , 259 S. 
W 2d 705—Klaus v Zimmerman, 
App, 174 S W2d 365 

Neb—In re O’Donnell’s Estate, 64 N 
W2d 116, 158 Neb 683—In re 

Wahl's Estate, 39 NW2d 783, 151 
Neb 812—In re Woodward's Es¬ 
tate, 23 NW2d 76, 147 Neb 270 

N D —Stormon v Weiss, 65 N W 2d 
476 

Okl—In re Fletcher's Estate, 269 
P 2d 349—^Brummett v King, 251 
P2d 1062, 207 Okl 607—In re La¬ 
mar’s Estate, 242 P 2d 727, 206 

Okl 244 

Or—In re Andersen's Estate, 235 P 2d 
869, 192 Or 441—In re Scott’s Es¬ 
tate, 228 P 2d 417, 191 Or 90—In re 
ChristofLerson’s Estate, 190 P 2d 
928, 183 Or 75 

Pa —Corpus Juris quoted in In re 
Dichter's Estate, 47 A 2d 691, 693, 
354 Pa 444 

68 C J p 464 note 73. 
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such evidence is apt to produce a false impression 
on the minds of the jurors, when offered, it is im¬ 
portant that the time be as clearly shown as pos¬ 
sible 34 

No general rule exists as to the period within 
which evidence of testamentary capacity is to be 
limited,35 but the matter rests very largely within 
the discretion of the trial court according to the 
circumstances of the particular case 36 While it 
has been said that much latitude should be allowed 
in the admission of this evidence,37 such evidence 
must be sufficiently near in point of time to aid 
in determining the testator’s condition at the time 
of execution,3s and if the evidence is too remote 
in point of time, it may be excluded 39 Where the 
evidence tends to show that insanity developed 


early in life, and was of a fixed and permanent 
character, the peiiod during which the insanity 
may be shown is greatly extended Instances in 
which evidence of the testator’s mental condition be- 
fore^i and after^^ the date of execution has been 
admitted or excluded are given in the footnotes 

§ 51. Transaction of Business 

Evidence that the testator had business ability, or 
that he showed business acumen in transactions at or 
near the time of the execution of the will, is admissible 
on the question of testamentary capacity 

Evidence that the testator had business ability in 
general,^3 or that m particular transactions at or 
near the date of the will he showed business acu¬ 
men,IS competent Since the competency to make 


34. Md—Hairis v Hipsley, 89 A 
852, 122 Md 418 

Mioh—In re Hayes’ Estate, 238 NW 
245, 255 Mich 338 

35. Cal—In re Baker's Estate, 168 
P 881, 176 Cal 430 

Mich—In re Sprenger's Estate, 60 N 
W 2d 436, 337 Mich 514—In re 
Nickel’s Estate, 32 NW2d 733, 321 
Mich 619 

Minn —In re Forsythe’s Estate, 22 N 
W2d 19, 221 Minn 303, 167 A LR 
1 

NC—In re Hargrove’s Will, 173 SE 
577, 206 NC 807 

36. Ind—Griffith v Thrall, 29 NB 
2d 345, 109 IndApp 141—Ailes v 
Ailes, 11 NE2d 73, 101 IndApp 
302 

Me—In re Moran’s Will, 28 A 2d 239, 
139 Me 178 

Mich—In re Sprenger’s Estate, 60 N 
W2d 436, 337 Mich 614—In re 
Nickel’s Estate, 32 NW2d 733, 321 
Mich 619 

SC—In re Washington’s Estate, 46 
S E2d 287, 212 SC 379 
68 C J p 464 note 76 
3^imitation. held arbitrary 

In wall contest, limiting testimony 
as to testator’s mental capacity and 
insane delusions to a period six 
months prior and six months subse¬ 
quent to date of execution of will 
was error 

Mich—^In le Balk’s Estate, 287 NW 
351, 289 Mich 703, 124 AL.R 431 
Biscretion held not abused 
Utah—In re McCoy’s Estate, 63 P 2d 
620, 91 Utah 212 
68 C J p 464 note 76 [a] 

Tiial action practically final 
In will contest, whether evidence 
of a progressive and gradual mental 
deterioration of testator over a pe¬ 
riod of years is so remote as to af¬ 
fect the weight of such evidence de¬ 
pends on the circumstances of each 
case, and the determination of the 
trial judge is practically final. 


Minn—In re Forsythe’s Estate, 22 N 
W2d 19, 221 Minn 303, 167 ALR 
1 

37. Ind—Taylor v Taylor, 93 N B 
9, 174 Ind 670 

38. Ga—Boland v. Aycock, 12 S E 2d 
219, 191 Ga 327 

Ill—Shevlm v Jackson, 124 NB2d 
895, 5 Ill 2d 43—^Knudson v Knud- 
son. 46 NB2d 1011, 382 Ill 492. 

68 C J p 464 note 78 

39. Ala—Corpus Juris cited in 
Towles v Pettus, 12 So 2d 357, 363, 
244 Ala 192 

Ill—Bschmann V Cawi, 192NB 226, 
357 Ill 379 

Mich—In re Sprenger’s Estate, 60 N 
W2d 436, 337 Mich 514 
NY—In re Halliday’s Will, 285 NY 
S 964, 246 AppDiv 441 
Tex —In re Gray’s Estate, Civ App , 
279 S W 2d 936, error refused no 
reversible error 
68 C J p 464 note 79 

40. Cal—^In re Baker's Estate, 168 
P 881, 176 Cal 430 

Iowa—In re Ring's Estate, 22 N W2d 
777, 237 Iowa 953, amended on other 
grounds and rehearing denied 24 
N W2d 121 

41. ZiVadence held admissible 
Idaho—In re Brown's Estate, 15 P 

2d 604, 52 Idaho 286 
68 C J p 464 note 81 [a] 

Evideuce held inadmissible 

(1) One and a half years 

Cal—In re Schwartz' Estate, 155 P 
2d 76, 67 Cal App 2d 612 

(2) Eleven years 

Tex —In re Gray’s Estate, Civ App , 
279 S W 2d 936, error refused no 
reversible error 

(3) Other periods of time see 68 
C J p 464 note 81 [b] 

Previously cured lUxLess 

(1) In will contest, evidence as 
to testator’s condition prior to his 
commitment to sanitarjum had no 
probative force on issue of testatoi’s 
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mental capacity some six years later 
when will was executed, where testa¬ 
tor’s mentality was restored prior 
to execution of will 
Md—^Acker v Acker, 192 A 327, 172 
Md 477 

(2) Other periods of time see 68 C 
J p 464 note 81 [c] 

42. Evideuce held admissible 

(1) Two years 

Tenn—Melody v Hamblin, 115 SW 
2d 237, 21 Tenn App 687 

(2) Four years 

NC—In re McDowell’s Will, 52 S E 
2d 807, 230 NC 259 

(3) Other periods of time see 68 
C J p 464 note 82 [a] 

Evidence held maduussible 

(1) Two years 

Ill—^Hoskinson v Lovelette, 6 NE 
2d 219, 365 Ill 21 

Minn—Collins v Dowlan, 136 NW 
854, 118 Mmn 214 

Mo—Gee v Bess, App, 176 S W 2d 
516 

S C —Corpus Juris cited in In re 
Washington’s Estate, 46 SE2d 287, 
289, 212 S C 379 

(2) Three yeais 

Mich—In re Sprenger'^ Estate, 60 N 
W2d 436, 337 Mich 514 

(3) Six years 

Tex—Burgess v Sylvester, Civ App , 
177 S W 2d 271, affirmed 182 S W 2d 
368, 143 Tex 25 

(4) Nineteen years 

NC—In re Hargrove's Will, 173 SE 
577, 206 NC 307 

(5) Other periods of time see 68 
C J p 464 note 82 [b] 

43. Iowa—Ipsen v. Ruess, 35 NW 
2d 82, 239 Iowa 1376 

Pa—In re Nelson's Estate, Orph , 66 
York Deg Rec 161 
68 C J p 465 note 84 
Admissibility of contracts and busi¬ 
ness papers see infra § 52 

44 Ill—Maher v. Maher, 170 NE 
221, 338 Ill 102 
68 CJ p 465 note 85. 
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a will, rather than to transact business, is the issue, 
as considered supia § 15, evidence that he lacked 
business ability m general is not competent,45 or that 
he lacked business ability in certain particulars, 
unless the acts proved are apparently inconsistent 
with a sound mind 

§ 52 Conduct and Declarations of Testator 
in General 

If sufficiently close in point of time to the execution 
of the will, and if it tends to show the testator's mental 
condition, evidence of his appearance, conduct, writings, 
conversations, and declarations is admissible 


On the issue of testamentary capacity, all facts 
connected with the personal history of the testator 
which tend to shed any light on the question are ad¬ 
missible If sufficiently near in point of time and 
it tends to show the testator’s mental condition, evi¬ 
dence IS admissible of the testator’s appearance, 
conduct,^^ habits, considered supra § 43, letters or 
written declarations contained in them,5i diaries,^2 
telegrams,53 documents,54 memoranda,55 contracts 
and other business papers,56 depositions,57 and dec¬ 
larations or conversations58 after, as well as before, 
the execution of the will, provided such facts are 


45. Ind—Brackney v Fogle, 60 NE 
303, 156 Ind 535, 6 Prob Rep Ann 
538 

68 C J p 465 note 87 

46 Mich—Prentis v Bates, 50 NW 
637, 88 Mich 667, modified on other 
grounds 53 N W 153, 93 Mich 234, 
17 LR A 494 

68 C J p 465 note 88 

47. Neb—In re George’s Estate, 15 
NW2d 80, 144 Neb 887, modified 
on other grounds 18 NW2d 68, 144 
Neb 915 

68 C J p 465 note 89 

48. Iowa —Mileham v Montagne, 
125 NW 664, 148 Iowa 476 

68 C J p 465 note 91 

49. Cal—In re Frank’s Estate, 226 
P2d 767, 102 CalApp2d 126—In re 
Miller’s Estate, 60 P 2d 498, 16 Cal 
App 2d 164—^In re Haitley’s Es¬ 
tate, 31 P2d 240, 137 Cal App 2d 
630 

Ind—Griffith v. Thrall, 29 NB 2d 345, 
109 Ind App 141 

Iowa—In re Roger’s Estate, 47 NW 
2d 818, 242 Iowa 627 

Okl—Brummett v King, 251 P 2d 
1062, 207 Okl 607 

Tenn—Cude v Culberson, 209 SW2d 
606, 30 Tenn App 628—Melody v 
Hamblin. 115 SW2d 237, 21 Tenn 
App 287—^Bridges v, Agee, 15 Tenn 
App 351 

68 C J p 465 note 92 

50. Ala—Price v Marshall, 52 So.2d 
149, 255 Ala 447 

Cal—In re Prank’s Estate, 226 P 2d 
767, 102 Cal App 2d 126—In re Mil¬ 
ler's Estate, 60 P 2d 498, 16 Cal 
App 2d 154—In re Hartley's Estate, 
31 P2d 240, 137 Cal App 2d 630 

Conn —Jackson v Waller, 10 A 2d 
763, 126 Conn. 294 

Ill—Heideman v Kelsey, 111 NE2d 
638. 414 Ill 453—Nademk v Nade- 
nik, 24 NE2d 346, 372 Ill 408 

Ind—Griffith v Thrall, 29 NE2d 
345, 109 Ind App 141 

Iowa—In re Roger's Estate, 47 NW 
2d 818, 242 Iowa 627 

Mont—In re Cissel’s Estate, 66 P2d 
779. 104 Mont 306 

HT—In re Carhart’s Estate, 16 NT 
S2d 17, 258 Appt>iv 734 

94 C J S.—48 


In re Prank’s Estate, 1 N Y S 2d 
482, 165 Misc 411 

N C—In re Hargrove’s Will, 173 SE 
577, 206 NC 307 

Okl—Brummett v King, 251 P 2d 
1062, 207 Okl 607—In re Mason’s 
Estate, 91 P 2d 657, 185 Okl 278 
Tenn—Cude v Culberson, 209 SW 
2d 506, 30 Tenn App 628—Melody v 
Hamblin, 115 S W 2d 237, 21 Tenn 
App 287—Bridges v Agee, 15 Tenn 
App 361 

68 C J p 465 note 93 
Siifferiaig of default judgmeat 

Evidence that three or four years 
previous to the execution of alleged 
will the testator, who had ample 
means, suffered a default judgment 
to go against him was competent for 
jury to consider on issue of testamen¬ 
tary capacity 

Ala—Tucker V Tucker, 28 So 2d 637, 
248 Ala 602 

51. NT—In re Miller’s Will, 236 N 
TS 529, 134 Misc 671 

68 C J p 466 note 95 
A photostatic copy of holographic 
mstruotioas sent by testator to his 
attorney before the drafting of his 
will by attorney was competent in a 
suit to contest the will as beaiing on 
the question of testator’s mental ca¬ 
pacity 

Ohio —Fifth-Third Union Trust Co 
V Davis, 1 Ohio Supp 251, affirmed 
10 NB2d 4, 55 Ohio App 377 

52. Ohio —Gillespie v. Gray, App , 
49 NB2d 108 

53 Mass—Jenkins v Weston, 86 N 
E 956, 200 Mass 488 

54 NT—In re Green’s Will, 220 N 
TS 329, 219 AppDiv 628 

Application, for old age pension 

Court erred in excluding from evi¬ 
dence a certified copy of testator's 
application for old age pension which 
was made during month in which tes¬ 
tator executed a codicil and in which 
testator died, which application stat¬ 
ed that testator had no realty or per¬ 
sonalty, where inventory showed that 
testator left over four thousand dol¬ 
lars, since such evidence was ma¬ 
terial to question whether testator 
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had mental capacity to understand 
the nature and extent of his piopet- 
ty 

Tex—McNaley V Sealy, Civ App, 122 
S W 2d 330, error dismissed 
55 Ala—Batson v Batson, 117 So 
10. 217 Ala 450 
68 C J p 466 note 98 

56. Iowa—Mileham v Montagne, 
125 NW 664, 148 Iowa 476 

68 C J p 466 note 99 
Deed made by testator is admissible 
Colo—In re Koch's Estate, 136 P 2d 
673, 110 Colo 562 
68 C J p 466 note 90 [a] 

57. Ky—McConnell's Ex’r V McCon¬ 
nell, 129 SW 106, 138 Ky 783 

68 C J p 466 note 1 

58 Ala—Price v Marshall, 52 So 2d 
149, 255 Ala 447—Tucker v Tucker, 
28 So 2d 637, 248 Ala 602 
Ark—^Floyd v Dillaha, 256 S W 2d 
48, 221 Ark 805 

Cal—In re Frank’s Estate, 226 P 2d 
767, 102 Cal App 2d 126—Jorgensen 
V Dahlstrom, 127 P 2d 551, 53 Cal 
App 2d 322—In re Miller's Estate, 
60 P 2d 498, 16 Cal App 2d 154—In 
re Hartley’s Estate, 31 P 2d 240 
137 Cal App 2d 630 

Ga—^Allen v Heys, 51 S E 2d 417, 204 
Ga 635 

Ill —Nademk v Nademk, 24 N E 2d 
346. 372 Ill 408 

Bennett v Thompson, 82 N E 2d 
493, 335 Ill App 541 
Ind —Allman v Malsbury, 65 N E 2d 
106, 224 Ind 177—Barger v Bargei, 
48 NB2d 813, 221 Ind 530 
Griffith V Thrall, 29 N E 2d 345, 
109 Ind App 141—Sager v Moltz, 
139 NE 687, 80 Ind App 122 
Iowa—In re Roger’s Estate, 47 NW 
2d 818, 242 Iowa 627—Diesing v 
Spencer, 266 NW 567, 221 Iowa 
1143 

Ky—Welch's Adm’r v Clifton, 172 S 
W2d 221, 294 Ky 514, 148 ALR 
1220 

Mont—In re Cisser«? Estate, 66 P 2d 
779, 104 Mont 306 

NT—^In re McCarthy’s Will, 64 N 
T S 2d 691, 269 AppDiv 145, real- 
gument denied 56 NTS 2d 514, one 
case, 269 AppDiv 836, affirmed 73 
NB 2d 666, 296 N T 987 
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proved by legal evidence This evidence is ad¬ 
missible not to prove the truth of the facts stated, 
but for the purpose of showing testamentary ca¬ 
pacity or incapacity Much must be left to the 
discretion of the trial court in excluding declarations 
of a testator that are too remote in time,^i trivial 
in importance,or merely cumulative Illustra¬ 
tions of evidence of the conduct and declarations of 
the testator prior®^ and subsequent®^ to the date of 
the execution of will which has been admitted or 
excluded are given in the footnotes 

§ 53 Conduct of Testator toward Friends 
and Relatives 

On the issue of testamentary capacity, evidence is 
admissible of the testator's relations with friends and 
relatives 

On the issue of testamentary capacity, evidence 


is admissible of the testator’s relations with friends 
and relatives,®® unless the evidence is too remote to 
the issue of capacity 6*7 To prove capacity, evi¬ 
dence of the ill-feeling between the testator and a 
contestant relative is admissible ®® To prove testa¬ 
mentary incapacity, evidence is admissible of kindly 
relations existing between the testator and members 
of his family excluded from the will in whole or in 
part,®^ evidence is admissible to show that the 
testator, once kind and friendly to members of his 
family and relatives, took a dislike to them without 
reason 

§ 54 Declarations and Inclinations of Testa¬ 
tor Respecting Disposition of Prop¬ 
erty 

On the issue of testamentary capacity, evidence is 
admissible of the testator’s declarations of his testa- 


In re Frank’s Estate, 1 N T S 2d 
482. 165 Misc 411 

NC—In re Kestler’s Will, 44 S B 2d 
867, 228 N C 215—In re Hargro\e’s 
Will, 173 SB 677, 206 NC 307 
Okl—Brummett v King*, 251 P 2d 
1062, 207 Okl 607 

Tenn—^Hickey v Beeler, 171 S W 2d 
277, 180 Tenn 31 

Cude V Culberson, 209 S W 2d 
506, 30 TennApp 628—Melody v 
Hamblin, 115 S W 2d 237, 21 Tenn 
App 687—Bridges v Agee, 15 Tenn 
App 351 

Tex—Bell v Bell, Civ App , 248 S W 
2d 978, error refused no reversible 
error—Scott v McKibban, Civ App , 
IIQ S W 2d 72, reversed on other 
grounds McKibban v Scott, 114 S 
W2d 213, 131 Tex 182, 115 ALR 
1421 

Wyo—In re Lane’s Estate, 60 P 2d 
360. 50 Wyo 119 
68 C J p 466 note 2 

59. Cal —Crozier’s Estate, 15 P 618, 
74 Cal 180 

68 C J p 467 note 3 

60. Iowa—^Diesing v Spencer, 266 

NW 567, 221 Iowa 1143 | 

Ky—Welch’s Adm’r v Clifton, 172 S 
W2d 221, 294 Ky 614, 148 ALR 
1220 

NT—In re McCarthy’s Will, 54 N Y 
S 2d 691, 269 App Div 145, reargu¬ 
ment denied 56 N T S 2d 514, one 
case, 269 App Div 836, affirmed 73 
NE 2d 566, 296 NY 987 
Ohio —Gillespie v Gray, App , 49 N 
E2d 108 

68 C J p 467 note 4 

61. Cal—In le Halbert’s Estate, 182 
P2d 266, 80 Cal App 2d 666 
NY—In re McCarthy’s Will, 54 NY 
S 2d 691, 269 App Div 145, zeargu- 
ment denied 66 N Y S 2d 511, one 
case, 269 App Div 836, affirmed 73 
NE2d 566, 296 NY 987 
68 CJ p 467 note 5 


62 Md—^Wood V Hankey, 105 A 
430, 133 Md 389 
68 C J p 467 note 6 

Silence of testator 

In will contest, where it was not 
developed in connection with any 
specific conversation that there was 
a duty of the testator to speak, evi¬ 
dence of testator’s silence, on issue of 
his mental mcompetency, was proper¬ 
ly excluded 

Mo—Wipfler v Easier, 250 SW2d 
982 

66. Mass —^Holbrook v Seagrave, 
116 NE 889, 228 Mass 26 

64. Evidence held admisslhle 

(1) Three months 

Tex —Davis v Williams, Civ App , 
144 S W 2d 445, error dismissed 146 
S W 2d 982, 136 Tex 27 

(2) About a year 

Ga—Shankle v Crowder, 163 SE 
180, 174 Ga 399 

(3) Three or four years 

Ala—Tucker v Tucker, 28 So 2d 637, 
248 Ala 602 

(4) Six years 

Cal —In re Halbert’s Estate, 182 P 2d 
266, 80 Cal App 2d 666 

I Evidenoe held inadmissible 
Ill—^Kimber v Kimber, 148 NE 293, 
317 Ill 661 

68 CJ p 467 note 8 [b] 

65 Evidence held admissible 

(1) One day 

Ga—^Allen v Keys, 51 S E 2d 417, 204 
Ga 635 

(2) Three weeks 

Conn—Cullum v Colwell, 83 A 695, 
85 Conn 459 

N T —In re McCarthy’s Will, 54 N T 
S 2d 591, 269 App Div 145, reargu¬ 
ment denied 56 NTS 2d 514, one 
case, 269 App Div 836, affirmed 73 
NE 2d 566, 296 NT 987 
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(3) Five months 

Ill—Heideman v Kelsey, 111 NE2d 
538, 414 Ill 453 

(4) Seven months 

Cal—In re Halbert's Estate, 182 P 
2d 266, 80 Cal App 2d 666 

(5) Other periods of time see 68 C 
J p 467 note 9 [a] 

Evidence held inadmissible 
Ark—Gray v Pulton, 170 S W 2d 384, 
205 Ark 675 
68 CJ p 467 note 9 [b] 

66 Ala —Slagle v Halsey, 15 So 2d 
740, 245 Ala 198 

Ark—Inman v McEachm, 184 S W 2d 
949, 208 Ark 102—Pernot v King, 
110 S.W2d 539, 194 Ark 896— 
Puryear v Puryear, 94 S W 2d 695, 
192 Ark 692 

Ind—Griffith v Thrall, 29 N E 2d 
345, 109 Ind App 141 
68 C J p 467 note 11 
G-lft to beneflclaxy’s son 
In contest over will allegedly pro¬ 
cured by undue influence of principal 
beneficiary’s son, evidence concerning 
a large gift of money from decedent 
to son was material and competent 
on the question of testamentary ca¬ 
pacity 

Ala—Little v Sugg, 8 So 2d 866, 243 
Ala 196 

67. Ala—Towles v Pettus, 12 So 2d 
357, 244 Ala 192 
Thirty-three years 

Cal —In re Lefranc’s Estate, 214 P 2d 
420, 95 Cal App 2d 885 

68 Me—In re Moran’s Will, 28 A 2d 
239, 139 Me 178 
68 C J p 468 note 12 

69. Ill —Mitchell V Van Scoyk, 115 
NE 2d 226, 1 Ill 2d 160 

68 C J p 468 note 13 

70. Ala—Batson v Batson, 117 So 
10, 217 Ala 450 

68 C J p 468 note 14. 
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mentary intentions prior or subsequent to the execution 
of the wiN 

On the issue of testamentary capacity, evidence 
IS admissible of the testator’s declarations of his 
testamentary intentions prior or subsequent to the 
execution of the will Evidence of declarations of 
the testator as to his testamentary intentions made 
before or after the date of the will is admissible to 
prove capacity,*^2 or, in connection with other evi^ 
dence of incapacity such evidence is admissible 
to prove mental unsoundness to execute a will 
Evidence is admissible to prove erroneous state¬ 
ments in a will that the testator had advanced to 
legatees the sums designated '^5 Since the admission 
of such evidence is largely discretionary with the 
trial court, it may exclude remote declarations which 
occurred prior*^® or subsequent'^to the time of exe¬ 
cution 

§ 55. Declarations of Testator as to Capacity 

The testator's subsequent declarations by words or 
writing on the issue of his testamentary capacity are 
admissible 


WILLS §§ 54-56 

On the issue of testamentary capacity, the testa 
tor’s subsequent declarations by words'^^ or writ 
ing'^9 are admissible Where a testator, while sane 
and subsequent to the execution of his will, state« 
that in the past and prior to the date of execution 
he was of unsound mind, such declaration is admis¬ 
sible so 

Conduct of testator when sanity is questioned 
Evidence of how a testator acted when his mental 
condition was spoken of m his presence and hear¬ 
ing IS admissible si 

§ 56. Execution of Other Wills 

F-or the purpose of proving testamentary capacity, 
other wills made at a time when the testator's mental 
condition was sound are admissible 

On the question of testamentary capacity, other 
wills are admissible, but only when proved to have 
been drawn by the testator S3 For the purpose of 
showing that the testator was of sound mind at the 
time of execution of the will in question, other wills 
which were made when the testator’s capacity was 
not questionedS^ and which conform to the pro- 


71 Ill—De Marco v McGill, 83 NE 
2d 313, 402 Ill 46—Knudson v 
Knudson, 46 NESd 1011, 382 Ill 
402 

Mmn—In re Forsythe’s Estate, 22 N 
W2d 19. 221 Minn 303, 167 AL 
R 1 

Mo—Klaus V Zimmerman, App , 174 
S W2d 365 

NT—In re Roberts’ Will, 283 NTS 
50, 246 App Div 87 

Tex—Corpus Juris quoted in Scott 
V McKibban, Civ App, 110 S W 2d 

72, 75, reversed on other grounds 
McKibban v Scott, 114 S W2d 213, 
131 Tex 182, 115 ALR 1421 

Utah—In re McCoy's Estate, 63 P 2d 
620, 91 Utah 212 

Wash—In re Landgren’s Estate, 63 
P 2d 438, 189 Wash 33 
68 C J p 468 note 16 
Execution of other wills see infra § 
56 

Inadmissible where capacity shown 

Declarations of testator as to man¬ 
ner in which he disposed of his prop¬ 
erty were incompetent to show men¬ 
tal incapacity where evidence in pro¬ 
ceeding to set aside order for pro¬ 
bate of will showed that testator had 
mental capacity 

Ark —Burcher v Casey, 83 S W 2d 

73, 190 Ark 1066 

72 Tex —Corpus Juris quoted in 

Scott V McKibban, Civ App, 110 
S W 2d 72, 75, reversed on other 
grounds McKibban v Scott, 114 S 
W2d 213. 131 Tex 182, 115 ALR 
1421 

68 C J p 468 note 17. 


73 Ill—Knudson v Knudson, 46 N 
B 2d 1011, 382 Ill 492—Hurley v 
Caldwell, 91 NE 654, 244 Ill 448 
Tex—Coipus Juris quoted in Scott 

V McKibban, Civ App , 110 S W 2d 
72, 75, reversed on other grounds 
McKibban v Scott, 114 SW2d 213, 
131 Tex 182, 116 ALR 1421 

68 C J p 468 note 18 

Agrreement to make wiU 

In action to contest will, brought 
by testator’s son against sole bene¬ 
ficiary under will, agreement be¬ 
tween testator and his son whereby 
testator was to make a will in favor 
of son, was relevant on issue of men¬ 
tal capacity 

Tex —Gunlock v Greenwade, Civ 
App, 280 S W2d 610 

74- DC—Duckett v Duckett, 134 
P2d 527, 77 U S App D C 303 
Ill —^Knudson v Knudson, 46 N E 2d 
1011, 382 Ill 492 

Tex—Corpus Juris quoted in Scott 

V McKibban, Civ App , 110 S W 2d 
72, 75, reversed on other grounds 
McKibban v Scott, 114 SW2d 213, 
131 Tex 182, 115 ALR 1421 

68 C J p 468 note 19 

75. Ind—^Lamb v Lamb, 5 NE 171, 
105 Ind 456 

76. Evidence held admissible 

Ill—^Anlicker v Brethorst, 160 NE 
197, 329 Ill 11 

Evidence held inadmissible 
Minn—In re Olson’s Estate, 180 N 
W 1009, 181 NW 669, 148 Minn 
122 

68 C J p 469 note 22 [b] 


77 Evidence held admissible 
Ill —Holliday v Shepherd, 109 N E 
976, 269 Ill 429 
68 C J p 469 note 23 [a] 

Evidence held inadmissible 
N T —La Bau v Vanderbilt, 3 Redf 
Surr 384 

78. Tenn —Bank of Commerce & 
Trust Co V Stavros, 103 S W 2d 
593, 20 Tenn App 662 

68 C J p 469 note 24 

79. Iowa—Manatt v Scott, 76 NW 
717, 106 Iowa 203, 68 Am S R 293 

68 C J p 469 note 25 
80 Iowa—Ross v. McQuiston, 45 
Iowa 145 

Beld inadmissible without other evi. 
dence 

Pa—In re Sites' Estate, Orph, 60 
Dauph Co 377 

81. Iowa—^In re Fenton's Will, 66 N 
W 99, 97 Iowa 192 

68 C J p 469 note 27 

82. Me—In re Loomis’ Will, 174 A 
38, 133 Me 81 

Mmn—^In re Forsythe’s Estate, 22 
NW2d 19, 221 Mmn 303, 167 AL 
R 1 

NC—In re Franks’ Will, 56 S E 2d 
668, 231 NC 252, rehearing denicc 
57 S E 2d 315 

Tex —Burkett v Slauson, Civ App 
256 S W 2d 179, error dismissed 
Va—Bedford v Booker, 185 SE 879 
166 Va 561 
68 C J p 469 note 28 

83. Tex—Brown v Mitchell, 36 S 
W 1059, 87 Tex 140 

84 Iowa—Storbeck v Fridley, 38 b 
W 2d 163, 240 Iowa 879 
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Visions of the contested will,S5 are admissible 
However, other wills are inadmissible for such pur¬ 
pose if the provisions are not in substantial con¬ 
formity,and are executed at times when the testa¬ 
tor is not conceded to have been of sound mind and 
memory.S*^ A former will executed while the tes¬ 
tator was admittedly insane is admissible to rebut 
the presumption of sanity arising from the form 
or character of the will in dispute A prior will 
IS admissible where limited to the issue of the tes- 


tatoi’s capacity at the time of its execution.89 
§ 57. Moral Delinquency 

Evidence which merely tends to show moral delin¬ 
quency on the part of the testator is not admissible on 
the question of testamentary capacity. 

Evidence which merely tends to show moral 
delinquency on the part of the testator has no 
bearing on his testamentary capacity and is not 
admissible on that question 


3 Weight and Sufficiency. 


§ 58. In General 

On the probate of a will or in an action to set aside 
a will or to revoke the probate thereof, the evidence must 
be sufficient to support a finding of testamentary ca¬ 
pacity or incapacity, and each case must depend on, and 
be determined by, its own evidentiary showing, and all 
of the testimony must be considered together 

On the probate of a will or in an action to set 


aside a will or to revoke the probate thereof, the 
evidence must be sufficient to support a finding of 
testamentary capacity or incapacity, and each case 
must depend on, and be determined by, its own 
evidentiary showing,and all of the testimony 
must be considered together 92 in considering the 
question of the sufficiency of the evidence the jury 


Ky—Trivette v Johnson, 79 S W 2d 
6, 257 Ky 681 

Neb —In re Wahl’s Estate, 39 N W 2d 
783, 151 Neb 812—In re Bose's 
Estate, 285 NW 319, 136 Neb 156 
68 C J p 469 note 30 
85. Iowa—Storbeck v Fridley, 38 N 
W2d 163, 240 Iowa 879 
68 C J p 469 note 31 
86- Ill—Pollock V Pollock, 159 NB 
305, 328 Ill 179 
68 C J p 469 note 32 
87. Ill—Wrigrht V Upson, 135 NE 
209, 303 Ill 120 
68 C J p 469 note 33 
88 Iowa —Ross v McQuiston, 45 
Iowa 145 

89, Ill—Aftalion v Stauffer, 119 N 
E 981, 284 Ill 54 

90 Tex —In re Boultinghouse's Es¬ 
tate, CivApp, 267 SW2d 614, er¬ 
ror dismissed 
68 C J p 470 note 37 
91. Me—^Appeal of Martin, 179 A 
655, 133 Me 422 

Wash —In re Denison's Estate, 162 
P2d 245, 23 Wash 2d 699 
92 Wyo—Branson v Roelofsz, 70 
P 2d 589, 52 Wyo 101 

Evidence held sufficient to show ca¬ 
pacity 

Ala—King v Aird, 38 So 2d 883, 
251 Ala 613 

Ark—Yarbrough v Moses, 267 SW 
2d 289, 223 Ark 489—In re McCon¬ 
nell's Estate, 257 S W 2d 34, 222 
Ark 4—Werbe v Holt, 237 S W 2d 
478, 218 Ark 476—^Fitzgerald v 

Fitzgerald, 196 S W 2d 765, 210 

Ark 532—Parette v Ivey, 190 S 
W2d 441, 209 Ark 364—McWil¬ 
liams V Neill, 155 SW2d 344, 202 
Ark 1087—Bollinger v Arkansas 
Valley Trust Co, 161 SW2d 676, 
202 Ark 625 


Cal—In re Jamison’s Estate, 256 P 
2d 984, 41 Cal 2d 1—In re Lingen- 
felter's Estate, 241 P 2d 990, 38 
Cal 2d 571—^In re Arnold’s Estate, 
107 P2d 25, 16 Cal 2d 573 

In re De Mont’s Estate, 282 P 2d 
963, 132 CalApp2d 720—^In re 

Arnold's Estate, 273 P 2d 587, 127 
Cal App 2d 256—In re Gill’s Estate, 
244 P2d 724, 111 Cal App 2d 486— 
In re Haywood’s Estate, 240 P 2d 
1028, 109 Cal App 2d 388—In re 

Watkins’ Estate, 184 P 2d 192, 81 
Cal App 2d 465—^In re Rich’s Es¬ 
tate, 179 P 2d 373, 79 Cal App 2d 
22—In re Moiey's Estate, 171 P 2d 
131, 75 Cal App 2d 628—In re Ben¬ 
son’s Estate, 145 P 2d 668, 62 Cal 
App 2d 866—^In re Clark’s Estate, 
129 P2d 369, 55 Cal App 2d 85—^In 
re Shields' Estate, 121 P 2d 795, 

49 Cal App 2d 293—In re De Graaf's 
Estate, 93 P 2d 199, 34 Cal App 2d 
120—In re Lepon’s Estate, 41 P 
2d 970, 4 Cal App 2d 761 

Colo—In re Piercen's Estate, 195 
P2d 725, 118 Colo 264—Scott v 
Leonard, 184 P 2d 138, 117 Colo 64 
—^In re Stitzer’s Estate, 68 P 2d 
661, 100 Colo 521—Jeffreys v In¬ 
ternational Trust Co, 48 P 2d 1019, 
97 Colo 188 

Fla—In re Baldridge’s Estate, 74 So 
2d 658—In re Eherhardt's Estate, 
60 So 2d 271—^Miller v Flowers, 
27 So 2d 667, 158 Fla 61—In re 
Carnegie’s Estate, 13 So 2d 299, 
163 Fla 7—In re Eustis' Estate, 5 

50 2d 254, 14S Fla 665—In re Al¬ 
drich’s Estate, 3 So 2d 856, 148 
Fla 121—In re Niernsee’s Estate, 
2 So 2d 737, 147 Fla 388—Wart- 
mann v Burleson, 190 So 789, 139 
Fla 458 

Ga—Bassett v Hunter, 53 S B 2d 
909, 205 Ga 417—^Allen v Heys, 51 
SE2d 417, 204 Ga 635—^Ehlers 
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V Rhemberger, 49 S E 2d 535, 204 
Ga 226—Smith V Davis, 45 S E 2d 
609, 203 Ga 175—Spivey v Spivey, 
44 SE2d 224, 202 Ga 644—^Wat¬ 
kins V Jones, 193 SE 889, 184 Ga 
831 

Ill—Sterling y Dubin, 126 NE2d 
718, 6 Ill 2d 64—Downey v Lawley, 
36 NB2d 344, 377 Ill 298—Hos- 
kinson v Lovelette, 5 N E 2d 219, 
365 Ill 21—^Langwisch v Lang- 
wisch, 198 NE 675, 361 Ill 632— 
Brownlie v Brownlie, 191 NE 
268, 357 Ill 117, 93 ALR 1041 
In re Rutledge's Will, 125 NE 
2d 683, 6 Ill App 2d 355—Jorn v 
Tallett, 93 N E 2d 82, 341 Ill App 
240—^Auerbach v Continental Ill 
Nat Bank & Trust Co of Chicago, 
91 NE2d 144, 340 Ill App 64— 
Johnson v First Union Trust & 
Savings Bank, 273 Ill App 472— 
Capner v Holbrook, 273 Ill App 
199 

Ind—^Potter v Emery, 26 NB2d 
654, 107 Ind App 628 

Kan—^Amerine v Amerine, 280 P 2d 
601, 177 Kan 481—In re Davis’ 
Estate, 259 P 2d 211, 175 Kan 107 
—In re Regie’s Estate, 228 P 2d 
722, 170 Kan 558—Smith’s Estate 

V Davis, 212 P 2d 322, 168 Kan 

210—In re Ellis’ Estate, 210 P 2d 
417, 168 Kan 11—In re Cross’ Es¬ 
tate, 201 P2d 1052, 166 Kan 318 
—In re Gereke’s Estate, 196 P 2d 
323, 165 Kan 249—Wittman's Es¬ 
tate V Dickerson, 168 P 2d 641, 161 
Kan 398—^Walker v Anderson, 163 
P 2d 359, 160 Kan 461—In re 

Horton’s Estate, 118 P 2d 527, 164 
Kan 269—^Anderson v Anderson, 
76 P2d 825, 147 Kan 273—Pierce 
v Pierce, 64 P 2d 676, 145 Kan 14 
—Bradley v Hill, 42 P 2d 680, 141 
Kan 602. 
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IS warranted in belie\ing all of the evidence in | suppoit of contestant’s claims, unless it is inherently 


Ky —Race v Stevens, 276 S W 2d 
439—Madison v Whittle, 272 SW 
2d 48—Schmiedt v Richer, 241 S 
W 2d 995—Lvnn v Stratton, 218 
SW'2d 962, 309 Ky 721 
Ra—Succession of Moody, 80 So 2d 
93, 227 La 609—Succession of Da- 
\is V Richardson, 77 So 2d 524, 226 
La 887—Lebleu v Manmngr, 74 
So 2d 384, 225 La 1087—Finck v 
Delmore, 188 So 15, 192 La 317— 
Succession of Bdg-ar, 167 So 438, 
184 La 775 

Succession of Knight, App, 151 
So 230 

Me —In re Paradis' Will, 87 A 2d 
512, 147 Me 347—In re Haley’s Es¬ 
tate, 84 A 2d 808, 147 Me 173— 
In re Moran’s Will, 28 A 2d 239, 
139 Me 178—In re Loomis' Will, 
174 A 38, 133 Me 81 
Md—Smith V Biggs, 189 A 256, 171 
Md 528 

Mass—Roginska v Silverio, 109 N 
E 2d 836, 329 Mass 672—^Pieri- 

monte v Bontempo, 77 N E 2d 2, 
322 Mass 742—Bray v Story 65 N 
B 2d 920, 319 Mass 723—Greene 

V Cronin, 50 NE2d 36, 314 Mass 
336—Knowles v Newhall, 21 N E 
2d 942, 303 Mass 385 

Mich—In re Sprenger’s Estate, 60 
NW2d 436, 337 Mich 514—In re 
Getchell’s Estate, 295 N W 360, 295 
Mich 681 

Minn—^Appeal of Borstad, 45 NW2d 
828, 232 Minn 366—In re Luke’s 
Estate, 19 NW2d 5, 220 Minn 104 
—In re Cunningham's Estate, 17 
NW2d 85, 219 Minn SO 

In re Bergquist’s Estate, 1 NW 
2d 418, 211 Minn 380—In re Oshon's 
Estate, 286 NW 306, 205 Minn 419 
Miss—In re Atkinson’s Estate, 80 
So 2d 12—Hutchins v Barlow, 74 
So 2d 870—Bearden v Gibson, 60 
So 2d 655, 215 Miss 218—Fountain 

V Reid, 68 So 2d 666, 214 Miss 269 
—Cowart V Cowart, 61 So 2d 775, 
211 Miss 469—Phinizee v Alex¬ 
ander, 49 So 2d 250, 210 Miss 196 

Mo—Gardme v Cottey, 230 S W 2d 
731, 360 Mo 681, 18 A L R 2d 1100 
Mont—In re Choiniere’s Estate, 156 
P 2d 635, 117 Mont 65 
Neb—In re Kaiser's Estate, 34 NW 
2d 366, 150 Neb 295—^In re Bucy’s 
Estate, 34 NW2d 265, 150 Neb 
263—In re Woodward’s Estate, 23 
NW2d 75, 147 Neb 270—In re 
Inda's Estate, 19 NW2d 37, 146 
Neb 179—In re Goist's Estate, 18 
NW2d 513, 146 Neb 1 
In re George’s Estate, 16 N W 2d 
80, 144 Neb 887, modified 18 N W 2d 
68, 144 Neb 915—In re Bose’s Es¬ 
tate, 285 N,W 319. 136 Neb 156— 
In re Alexander’s Estate, 258 N 
W 656, 128 Neb 334 
N J —In re Livingston's Will, 73 A 
2d 916, 6 N J 65 

In re Kinane's Estate, 42 A 2d 
865, 136 NJEct 596 


NT—In re McChesney’s Will, 102 
NTS 2d 33, 278 App Div 607, af¬ 
firmed 103 NE2d 58, 303 NT 696, 
motion denied 103 N E 2d 548, 303 
NT 769—In re Phillips' Will, 93 
NTS 2d 651, 276 AppDiv 821, af¬ 
firmed in part and appeal dismissed 
in part 95 NE2d 52, 301 NY 696 
—In re Cooper’s Will, 78 N T S 2d 
357, 273 App Div 975—In re Boyle’s 
Will, 67 NTS 2d 348, 271 App Div 
614, appeal denied 69 N Y S 2d 354, 
271 App Div 1053—In re Tates’ 
Will, 68 NTS 2d 883, 269 App Div 
1009—In re Hemmmgway’s Will, 40 
NTS 2d 61, 266 App Div 697—In 
re Stone’s Estate, 29 N T S 2d 395, 
262 App Div 937, affirmed 43 N E 2d 
82, 288 N T 684—^In re Fahren- 
bach’s Will, 25 N T S 2d 208, 261 
App Div 43, affirmed 34 N E 2d 911, 
285 NY 763—In rc Kraft's Will, 18 
NTS 2d 17. 258 App Div 1088—In 
re Shay’s Estate, 8 N T S 2d 696, 
255 App Div 933, reargument de¬ 
nied In re Shay, 9 NT S 2d 894, 256 
App Div 898—In re Stephani’s 

Will, 294 NTS 624, 250 App Div 
253 

In re Waltor/s Estate, 135 NT 
S 2d 690, 206 Misc 908—In re Pat¬ 
terson’s Will, 132 NTS 2d 609. 206 
Misc 268—^Petition of McGowan, 
125 NTS 2d 489, 204 Misc 690— 
In re Richard’s Will, 102 NTS 2d 
984, 200 Misc 230—In re Lmde- 
mann’s Will, 80 NTS 2d 276, 191 
Misc 285—In re Le Collen’s Will, 
72 NTS 2d 467, 190 Misc 272— 
In re Kaufman’s Will, 67 N Y S 2d 
249, 187 Misc 637—In re Thom¬ 
son’s Will, 41 NTS 2d 416, 181 
Misc 385—In re Mortensen's Will, 
284 NTS 420. 157 Misc 717—In 
re Kimball’s Will, 281 NTS 605, 
156 Misc 338—In re Pratt’s Estate, 
274 NTS 417, 152 Misc 560, af¬ 
firmed In re Pratt’s Will, 283 N 
YS 1023, 246 App Div 576 
In re Charap’s Will, 140 NTS 
2d 92, affirmed Petition of Eakin, 
145 NTS 2d 311—In re Goldberg’s 
Will, 139 NTS 2d 71—In re But¬ 
ler’s Will, 132 NTS 2d 198—In 
re Hall’s Estate, 131 NTS 2d 639 
—In re Gallagher’s Will, 123 N 
T S 2d 912—In re Coddmgton’s 
Will, 112 NTS 2d 4, modified on 
other grounds 118 N T S 2d 526, 
281 APP Div 143, affirmed 120 N 
E 777, 307 NY 181—In re Con¬ 
nor’s Will, 100 NTS 2d 879—In 
re Alexieft’s Will, 94 NTS 2d 32, 
affirmed 97 N Y S 2d 532, 277 App 
Div 790, appeal denied 98 NTS 
2d 582, 277 App Div 901—In re 
Fiske's Will, 69 NTS 2d 655— 
In re Graham’s Estate, 63 N Y S 2d 
672—In re Jerrells' Will, 63 N 
T S 2d 499. appeal dismissed 70 N 
YS2d 680—In re Schik’s Will, 63 
N T S 2d 669—In re Woehrle’s Will, 
53 NTS 2d 412 
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NC—In re Tranks’ 'Will, B6 S B 2d 
668, 231 N C 252, rehearing denied 
57 SE2d 315, 231 NC 763—In re 
Cooper’s Will, 25 S E 2d 166, 223 
NC 34—In re Redding’s Will, 5 
SE 2d 544, 216 NC 497 

Ohio—^Board of Ed of Lynchburg 
Local School Dist of Highl^md 
County V Pendleton, 75 NE2d 182, 
80 Ohio App 249—Gillespie V 

Gray, App, 49 NE2d 108—Potts 

V First-Central Trust Co, App, 
47 NE 2d 823 

Okl—In re Hicks’ Estate, 276 P 2d 
259—In re Fletcher’s Estate, 269 P 
2d 349—In re Martin’s Estate, 261 
P 2d 603—In re Williams’ Estate, 
249 P2d 94, 207 Okl 209—Pama- 
cher V Mount, 248 P 2d 1021, 207 
Okl 275—In re Lamar’s Estate, 242 
P 2d 727, 206 Okl 244—Toombs v 
Matthesen, 241 P 2d 937, 206 Okl 
139—Hicks V Cravatt, 235 P 2d 
93b, 205 Okl 105—Runnels v Bur¬ 
ton, 214 P2d 709, 202 Okl 406— 
In re Martin’s Estate, 188 P 2d 
862, 199 Okl 567—In re Smith’s 
Estate. 172 P 2d 328, 197 Okl 406— 
Moore v Glover, 163 P 2d 1003, 196 
Okl 177—Jones v Denton, 135 P 
2d 63, 192 Okl 234—Harden v 

Haiden, 134 P 2d 351, 192 Okl 131 
—In re Austin’s Estate, 98 P 2d 
47, 186 Okl 360—In re Mason’s Es¬ 
tate, 91 P2d 657, 185 Okl 278— 
In re Nitey’s Estate, 53 P 2d 215, 
175 Okl 389—In re Davis’ Estate, 
43 P2d 115, 171 Okl 675—Wood 

V Wood. 32 P2d 715, 168 Okl 198 

Or —In re Boord’s Estate, 284 P 2d 

348—In re Fredricks’ Estate, 282 
P2d 352—In re Hill's Estate, 256 
P2d 735, 198 Or 307—In re Ros¬ 
enberg’s Estate, 246 P 2d 858, 196 
Or 219—In re Beer's Estate, 222 
P2d 1005, 190 Or 15—In re Chris- 
tofCerson’s Estate, 190 P 2d 928, 
183 Or 76—In re Perry’s Estate, 
181 P2d 783, 181 Or 332—In re 
Walther’s Estate, 163 P 2d 285, 177 
Or 282—^In re Wade’s Estate, 149 
P 2d 947, 174 Or 531—In re Davis’ 
Will, 142 P2d 143, 172 Or 354— 
McGreal v Culhane, 141 P2d 828, 
172 Or 337—In re Shanks’ Estate, 
126 P2d 604, 168 Or 650—In re 
Lilly’s Estate, 78 P 2d 567, 159 

Or 236—In re Rupert’s Estate, 54 
P 2d 274, 152 Or 649—In re Knut¬ 
son's Will, 41 P2d 793, 149 Or 467 

Pa—In re Kline’s Estate, 115 A 2d 
364, 382 Pa 395—In re Roberts’ 
Estate, 94 A 2d 780, 373 Pa 7— 
In re Conway’s Estate, 79 A 2d 208, 
368 Pa 641—In re Griffith’s Estate, 
67 A 2d 893, 358 Pa 474—In re 
Ross* Estate, 49 A 2d 392, 355 Pa 
112—In re Royer’s Estate, IJ A 2d 
923, 339 Pa 423—In re Tavloi’s 
Estate, 175 A 640, 316 Pa 557 
In re Rash’s Estate, 20 PctDist 
& Co 299 
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In re Ledonne’s Estate, Orph, 30 
Brie Co 315—^In re McPadden’s 
Will, Orph, 3 Fiduciary 611—In re 
Koslosky’s Estate, Orph, 2 Fidu¬ 
cial y 57 0—^In re Hollinger’s Estate, 
Orph, 58 York Leg Rec 17, affirm¬ 
ed 41 A 2d 554, 351 Pa 364 
B.I—^Deighan v Hanaway, 14 A 2d 
811, 65 HI 322—Rynn v Rynn, 181 
A 289, 55 R I 310 

SD—In re Thorpe’s Estate, 64 N 
W2d 296 

Tenn—^Hammond v Union Planters 
Nat Bank, 222 S W 2d 377, 189 

Tenn 93 

Solan V Albertine, 193 S W 2d 
111, 29 TennApp 61—Pitch V 
American Tiust Co, 4 TennApp 
87—Gofer v Gofer, 1 TennApp 
538 

Tex —In re Gray’s Estate, Civ App , 
279 SW2d 936, error refused no 
reversible error—In re Hardwick’s 
Estate, Civ App , 278 S W 2d 258, 
lefused no reversible error—Smith 

V Smith, Civ App, 275 SW2d 148, 
refused no reversible error—In re 
Good’s Estate. Civ App. 274 SW 
2d 900, error refused no reversible 
error—Pullen v Russ, Civ App , 226 
SW2d 876, error refused no re¬ 
versible error—^Barton v Bailey, 
Civ App, 202 SW2d 277, error re¬ 
fused no reversible error—De La 
Garza v Gonzalez, Civ App, 186 
S W 2d 845, refused for want of 
merit—Reeche v Williams, Civ 
App, 183 SW2d 587, error refused 
185 SW2d 420, 143 Tex 365—Cam¬ 
eron V Houston Land Sc Trust Co , 
Civ App, 176 SW2d 468, error 
refused—^Krumb v Porter, Civ 
App, 152 SW2d 495, error refused 
—Pratt V Hayward, Civ App , 151 
SW2d 874—Crook v Studdard, 
Civ App, 101 SW2d 1068—Taylor 
v Small, Civ App, 71 S W 2d 895, 
error dismissed 

Va—Tate v Chumbley, 57 SB 2d 151, 
190 Va 480—Ferguson v Ferguson, 
47 SB 2d 346, 187 Va, 581—Gilmer 

V Brown, 44 SE2d 16, 186 Va 630 
Wash—In re Wiltzius’ Estate, 253 P 

2d 954. 42 Wash 2d 149—In re So- 
derstran’s Estate, 213 P 2d 949, 
35 Wash 2d 448—Thilman v Thil- 
man, 193 P 2d 674, 30 Wash 2d 743 
—In re Whittier’s Estate, 176 P 
2d 281, 26 Wash 2d 833—In re Sin¬ 
clair’s Estate, 113 P 2d 65, 8 Wash 
2d 611—In re Jolly’s Estate, 85 P 
2d 267, 197 Wash 349—Dean v 

Jordan, 79 P 2d 331, 194 Wash 661 
WVa—Ritz V Kingdon, 79 S E 2d 
123—Prichard v Prichard, 65 SE 
2d 65, 135 WVa. 767 
Wis—In re Knierim’s Will, 68 NW 
2d 545, 268 Wis 696—In re Dra- 
heim's Will, 66 ]SrW2d 172, 267 
Wis 382—In re Blied’s Estate, 51 
NW2d 482, 261 Wis 32—In re 

Bickner's Estate, 49 NW2d 404, 
250 Wis 425—In re Schultz' Will, 
36 NW2d 698, 254 Wis 490—In re 
Bernhard’s Will, 34 2>rW2d 664, 
253 Wis 621—In re Kintopp's Will, 


27 NW2d 481, 250 Wis 381—In re 
Peterson’s Estate, 26 NW2d 553, 
250 Wis 158—In re Kaebiseh’s 
Will, 26 NW2d 268. 249 Wis 629 
■—In re Kerwin’s Estate, 24 NW 
2d 609, 249 Wis 248—In re Wash¬ 
burn’s Will, 22 NW2d 512 248 

Wis 467—^In re Kesich’s Estate, 12 
N W2d 688, 244 Wis 374 

Wyo—In re Johnston’s Estate, 181 P 
2d 611, 63 Wyo 332 

68 G J p 470 note 41 [a] 

Evidence held sufficient to show in¬ 
capacity 

Ala—Claburn v Mathews, 61 So 2d 
83. 258 Ala 41 

Ark—Simpson v Burge, 224 SW2d 
830, 216 Ark 132—Boy land v Boy- 
land. 203 SW2d 192, 211 Ark 925 
—Brown v Emerson, 170 SW2d 
1019, 205 Ark 735—Whiteley v 

Lehman. 80 SW2d 71, 190 Ark 
1178—Coop V Moore, 76 S W 2d 675. 
190 Ark 32 

Cal—In re Teel’s Estate, 154 P 2d 
384, 25 Cal 2d 520 
In re Halbert’s Estate, 182 P 2d 
266, SO Cal App 2d 666—In re 
Krause’s Estate, 163 P 2d 505, 71 
Cal App 2d 719—In re Dupont’s 
Estate, 140 P 2d 866, 60 Cal App 2d ' 
276—In re Pessagno’s Estate, 136 
P2d 644, 58 Cal App 2d 390—In re 
Wolleb's Estate, 132 P 2d 864, 56 
Cal App 2d 488—In re Downey's Es¬ 
tate, 124 P2d 637, 51 Cal App 2d 
275—In re Reiss' Estate, 123 P 2d 
68, 50 Cal App 2d 398—In re Han¬ 
sen's Estate, 100 P 2d 776, 38 Cal 
App 2d 99—In re Cashion’s Estate, 
81 P2d 628, 27 Cal App 2d 689—In 
re Miller's Estate, 60 P 2d 498, 16 
Cal App 2d 164—In re Gill's Estate, 
68 P2d 734, 14 Cal App 2d 526— 
In re Mullen’s Estate, 47 P 2d 746, 

8 Cal App 2d 684 

Colo —In re Porter’s Estate, 240 P 
2d 616, 125 Colo 16 

Conn—Trella v Prestoft, 22 A2d 638, 
128 Conn 337—Caldwell v Dan- 
forth, 200 A. 677, 124 Conn 468 

D C —Fowler v Guschewsky, C A , 
221 F2d 878—Ohold v Obold, 163 
F2d 32, 82 US App DC 268 

Fla—^Vignes v Weiskopf, 42 So 2(1 
84—In re Walther’s Estate, 6 So 
2d 391, 149 Fla 431—Kuehmsted 
V Turnwall, 165 So 847, 115 Fla 
692 

Ga—^Ware v Hill, 71 S E 2d 630, 209 
Ga 214—Belk v Colleas, 61 SE2d 
464, 207 Ga 328—Thompson v 

Mitchell, 16 SE 3d 540, 192 Ga. 750 
—Morgan v Bell, 5 S E 2d 897, 
189 Ga 432 

Idaho—In re Heazle’s Estate, 257 P 
2d 556, 74 Idaho 72—In re Brown's 
Estate. 101 P 2d 11, 61 Idaho 320 

Ill —Mitchell V Van Scoyk, 115 N E 
2d 326, 1 Ill 2d 160—^Ergang v An¬ 
derson, 38 NE2d 26, 378 Ill 312, 
137 ALR 984—Sulzberger v Sulz¬ 
berger, 23 NE2d 46, 372 Ill 240 
Dombrowski v Von Bronk, 76 N 
E2d 800, 333 Ill App 161—Wilson 
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V Bell, 43 NE2<i 162, 315 Ill App 
418—Blum V Bueskmg, 16 NE2d 
878, 296 Ill App 661 
Ind—McCord v Strader, 86 NB2d 
441 237 Ind 3S9 

Haas v Haas, 96 N E 2d 116, 121 
Ind App 335, rehearing denied 98 
NE2d 233, 121 Ind App 335— 

Cynthiana State Bank of Cynthiana 
v Murphy, 88 NE2d 252, 119 Ind 
App 685—Griffith v Thiall, 29 NE 
2d 345, 109 Ind App 141 
Kan—In re Mead’s Estate, 226 P 2d 
831, 170 Kan 435—In re Crump's 
Estate, 166 P 2d 684, 161 Kan 164 
—In re Casida’s Estate, 131 P 2d 
644, 156 Kan 73—Gorman v Hick¬ 
ey, 64 P2d 587, 145 Kan 54—Gib¬ 
bons v Redmond, 49 P 2d 1035, 142 
Kan 417, 103 ALR 893—Geopfert 
v Geopfert, 41 P 2d 741, 141 Kan 
454 

Kv—Hollon’s Ex’r v Graham, 280 S 
W 2d 544—Conners v Eble, 269 S 
W 2d 716—Baker v Murray, 160 S 
W2d 27. 2S9 Ky 733—Compton v 
Smith, 150 SW2d 657, 286 Ky 179 
—^Kelly’s Ex’r v Kelly, 149 SW. 
2d 17. 285 Ky 715 

La—Cormier v M>eis, 65 So 2d 345, 
223 La 259—^Artigue v Artigue, 26 
So 2d 699, 210 La 208 
Mass—Goddard v Dupree, 76 NE2d 
643, 322 Mass 247 

Mich—In re Antila's Estate, 57 NW. 

2d 492, 336 Mich 189 
Minn—^In re Boese's Estate, 7 NW 
2d 355, 213 Minn 440—In re Dahn’s 
Estate, 292 NW 776, 208 Mmn 
86 

Miss—Cheatham v Burnside, 77 So. 
2d 719—Kirk v Kiik, 40 So 2d 548, 
206 Miss 668—Blalock v Magee, 
38 So 2d 708, 205 Miss 209 
Mo—^Ambruster v Sutton, 244 SW 
2d 66, 362 Mo 740 

Neb—In re Hunter’s Estate, 39 NW 
2d 418, 161 Neb 704 
N J —In re Kuhn's Estate, 172 A 513, 
116 N JEq 94 

N M —In re Armijo’s Will, 261 P 2d 
833, 57 NM 649 

NY—In re Budziejko’s Will, 97 NY 
S2d 307, 277 AppDiv 829—In re 
O'Donnell’s Will, 90 N Y S 2d 31, 
275 App Div 982—In re Noding's 
Will, 76 NTS 2d 603, 273 App Div 
849, affirmed 80 NE2d 662, 298 N 

Y 617—In re Morrison’s Will, 60 
NTS 2d 546, 270 App Div 552, af¬ 
firmed 69 NE2d 814, 296 NY 652 
—In re Neish's Will, 289 NTS 
164, 248 App Div 798 

In re Youngling's Estate, 64 N 

Y S 2d 341—In re O’Connor’s Es¬ 
tate. 48 NTS 2d 651 

ND—In re Bratcher's Estate, 34 N 
W2d 825, 76 ND 194 
Okl—Mason v Mohs, 285 P 2d 219— 
In re Thompson’s Estate, 261 P 
2d 577—Brummett v King, 251 P 
2d 1062. 207 Okl 60T—In re Fel- 
gar's Estate, 249 P 2d 455, 207 Okl 
310—^American Nat Red Cross v 
Gumberts 247 P 2d 735, 207 Okl 
96—^Loftin V. Yancey, 77 P 2d 107, 
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182 Okl 313—^Alarcon v Dick, 62 
P2d 475, 178 Okl 247—In re Wor¬ 
rell’s Estate. 29 P 2d 94. 167 Okl 
172 

Or—In re Person’s Will, 272 P 2d 
616, 202 Or 6—In re Lambert's Es¬ 
tate, 111 P2d 125, 166 Or 529— 
In re Johnson’s Estate, 91 P 2d 330, 
162 Or 97 

Pa—In re Imbrie’s Estate, 37 A 2d 
520, 349 Pa. 158 

RI—Nelson v Blake, 173 A 625 

Tenn—Bridges v Agee, 15 Tenn App 
351—Nobles v Parmer, 9 Tenn 
App 6 

Tex—^Woods v Townsend, 192 SW 
2d 884, 144 Tex 594 
Lee V Daugherty, Civ App, 281 
S W 2d 192, error refused no le- 
versible error—Shadowens v Sha- 
dowens, Civ App , 271 S W 2d 165— 
Michalak v Dzierzanowski, Civ 
App , 270 S W 2d 276—Steinkamp v 
Eiwin, Civ App, 249 S W 2d 1012— 
Birmingham v Coleman, Civ App , 
211 S W 2d 245, refused no reversi¬ 
ble error—Jowers v Smith, Civ 
App, 237 S W 2d 805—Montgomery 
V Willbanks, Civ App , 202 S W 2d 
851, error refused no reversible er- 
lor—Adamson v Burgle, Civ App , 
186 S W 2d 388, refused for want of 
merit—Bogel v White, Civ App , 
168 SW2d 309, error refused— 
Treme v Thomas, Civ App, 161 S 
W 2d 124—Cheesborough v Cor¬ 
bett, Civ App, 155 SW2d 942, error 
refused—Breeding v Naler, Civ 
App, 120 S W 2d 888, error dis¬ 
missed 

Utah—In re McCoy's Estate, 63 P 2d 
620, 91 Utah 212 

Va—Bruce v Elliott, 191 SE 654, 
168 Va 490—Bedford v Booker, 
185 SE 879, 166 Va. 561 

Wash—In re Torstensen’s Estate, 
184 P 2d 255, 28 Wash 2d 837—In re 
Ney's Estate, 48 P 2d 924, 183 
Wash 503—In re Johanson’s Es¬ 
tate, 33 P 3d 52, 178 Wash 628 

Wis—In re Wright's Will, 62 N W2d 
409, 266 Wis 89—In re Bodus’ Will, 
36 NW2d 926. 254 Wis 428—In re 
Mueller’s Will, 28 NW2d 367, 251 
Wis 196—In re Delmady’s Will, 28 
NW2d 301, 251 Was 98—In re 

Lee’s Will, 23 NW2d 405, 249 Wis 
59 

Wyo —Branson v Roelofsz, 70 P 2d 
589, 52 Wyo 101 

68 C J p 470 note 41 [b] 

:EvidexLce held Insafflclent to show 
capacity 

Minn—In re Luke’s Estate, 19 NW 
2d 5, 220 Minn 104 

Mo—Glidewell v Glidewell, 230 SW 
2d 752, 360 Mo 713 

Neb—In re Coons’ Estate, 64 NW 
2d 301, 158 Neb 620 

NJ—In re 2;alesky*s Estate, 68 A 
2d 174, 4 NJ Super 644 
In re Heim’s Will, 40 A 2d 651, 
136 N JBq 138 

NT—In re Burchardi’s Will, 6 N 
TS2d 924, 255 App Div 785 


In re Chinsky’s Will, 270 NTS 
822, 151 Misc 129 

Or—In re Murray’s Estate, 144 P 2d 
1016, 173 Or 209 

68 C J p 470 note 41 [c] 

Evidence held iusu£S.cient to show in¬ 
capacity 

Ala—Locke v Sparks, 81 So 2d 670 
—Shelton v Gordon, 40 So 2d 95, 
252 Ala 187—Hyde v Norris. 35 
So 2d 181, 250 Ala 518 

Anz—In re O’Connor’s Estate, 246 P 
2d 1063, 74 Anz 248—In re Cook’s 
Estate. 169 P 2d 797, 63 Anz 78— 
In re Smith’s Estate, 91 P 2d 254, 
53 Anz 505 

Ark—Thiel v Mobley. 265 S W 2d 
507, 223 Ark 167—Jones v Nation¬ 
al Bank of Commerce in Memphis, 
249 SW2d 105. 220 Ark 665— 
Walsh V Fairhead, 219 SW2d 941, 
215 Ark 218—Blake v Simpson, 
215 SW2d 287, 214 Ark 263—Ship- 
pen V Shippen, 211 SW2d 433, 213 
Ark 517—Inman v McEachm, 184 
SW2d 949, 208 Ark 102—Gray v 
Fulton, 170 SW2d 384, 205 Ark 
675—Pernot v King, 110 S W 2d 
539, 194 Ark 896—Puryear v Pur- 
year. 94 SW2d 695, 192 Ark 692 

Cal —^In re Lingenfelter’s Estate, 241 
P 2d 990, 38 Cal 2d 571—In re Ar¬ 
nold’s Estate, 107 P 2d 26, 16 Cal 
2d 573 

In re Dunne's Estate, 278 P 2d 
733, 133 Cal App 2d 216—In re 

Teed’s Estate, 247 P 2d 54. 112 
Cal App 2d 638—In re Wellauer’s 
Estate 236 P 2d 906, 107 Cal App 
2d 268—In re Dobrzensky's Estate, 
232 P2d 886, 105 Cal App 2d 134— 
In re Doty's Estate. 201 P 2d 823, 
89 Cal App 2d 747—In re Llewel¬ 
lyn’s Estate, 189 P 2d 822, 83 Cal 
App 2d 534, hearing denied 191 P 
2d 419, 83 Cal App 2d 534—In re 
Ewan's Estate, 153 P 2d 782, 67 
Cal App 2d 111—In re Agnew's Es¬ 
tate. 151 P2d 126, 65 Cal App 2d 
553—In re McCollum's Estate, 140 
P 2d 176, 59 Cal App 2d 744—In re 
Nolan’s Estate, 78 P 2d 456, 25 Cal 
App 2d 738—In re Peterkin's Es¬ 
tate, 73 P 2d 897, 23 Cal App 2d 597 
—In re Peterson’s Estate, 57 P 2d 
584, 13 Cal App 2d 709—In re 

Grant’s Estate, 47 P 2d 508, 8 Cal 
App 2d 232 

Fla—In re Kiggins’ Estate, 67 So 2d 
915—In re Garrett’s Estate, 60 So 
2d 281—Thomas v Eakins, 194 So 
249, 141 Fla 802—In re James’ Es¬ 
tate, 191 So 830, 140 Fla 463— 
Marston v Churchill, 187 So 762, 
137 Fla 154—^Henson v Denniston, 
169 So 624, 124 Fla 843 

Q-a—^Bowles v Bowles, 86 S E 2d 318, 
211 Ga 461—^Beman v Stembridge, 
85 S E 2d 434, 211 Ga 274—Orr v 
Orr, 67 S E 2d 209, 208 Ga 431— 
Leventhal v Baumgartner, 61 SB 
2d 810, 207 Ga 412—Spivey v Spi¬ 
vey, 44 SE2d 224, 202 Ga 644— 
Lyons v Bloodworth, 33 S E 2d 
314, 199 Ga 44—Orr v Blalock, 25 
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I S E 2d 668. 195 Ga 863—Gnflin v 
Barrett, 187 SE 828, 183 Ga 152 

Ill—Heideman v Kelsey, 111 NE2d 
538, 414 Ill 453—^Innis v Mueller, 
84 NE2d 837, 403 Ill 11—Smith 

V Peters. 75 NE2d 341, 398 Ill 
108—Passenheim v Remert, 1 NE 
2d 69. 362 Ill 576 

Ind —Ludwick v Banct, App , 124 
NE2d 214—Noyer v. Ecker, App, 
119 NB 2d 902 

Iowa—In re Ruedy’s Estate, 66 N 
W2d 387, 245 Iowa 1307—In re 
Meyer’s Estate, 37 NW2d 265, 240 
Iowa 1226—Hoover v Hoover, 26 
NW2d 98, 238 Iowa 88—In re Wil- 
ler’s Estate, 281 NW 155, 225 

Iowa 606 

Kan—In re Amey’s Estate, 254 P 2d 
314, 174 Kan 64—In re Walter's Es¬ 
tate, 208 P2d 262. 167 Kan 627— 
In re Hams’ Estate, 201 P 2d 1062, 
166 Kan 368 

Ky—New v Creamer, 275 S W 2d 918 
—Tate V Tate’s Ex’r, 275 S W 2d 
597—Nunn v Williams, 254 S W 2d 
698—Bennett v Kissinger, 231 SW 
2d 74, 313 Ky 417—Rice v Pack, 
209 SW2d 327, 306 Ky 777—Sloan 

V Sloan, 197 S W 2d 77, 303 Ky 
180—Leach v Alger, 194 S W 2d 
164, 302 Ky 149—Greer’s Ex’r v 
Bishop, 96 SW2d 851, 265 Ky 352 
—Thompson v Jordan, 2 S W 2d 
640, 222 Ky 788 

La—Succession of Schmidt, 63 So 2d 
834, 219 La 675—Succession of Piz- 
zati, 60 So 2d 189, 218 La 549— 
Succession of Teates, 35 So 2d 210, 
213 La 541—Succession of Buck, 
23 So 2d 215, 208 La 556—Succes¬ 
sion of Beals, 187 So 275, 192 La 
153—Succession of Lambert, 169 
So 453, 185 La 416—Renfrow v 
McCain, 168 So 753, 185 La 135 

Me—In re Cox’ Will, 29 A 2d 281, 
139 Me 261 

Md—Koppal V Soules, 66 A 2d 4 8, 
189 Md 346—Finch v Lee, 40 A 2d 
371, 184 Md 98—Acker v Acker, 
192 A 327. 172 Md 477—Smith v 
Biggs, 189 A 256, 171 Md 528 

Mass—^Boston Safe Deposit & Trust 

; Co V Blaisdell, 127 NB2d 796 

Mich—In re Padjan’s Estate, 65 N 
W2d 743, 340 Mich 277—In re 

Kenealy’s Estate. 59 N W 2d 38, 
336 Mich 657—In re Solomon’s Es¬ 
tate, 53 NW2d 597, 334 Mich 17— 
In re Shuttuck's Estate, 37 NW2d 
655, 324 Mich 568—In re Johnson’s 
Estate, 13 NW2d 852, 308 Mich 
366—In re Thiede’s Estate, 4 NW 
2d 47, 301 Mich 658—In re Row¬ 
ling’s Estate, 289 NW 136, 291 
Mich 218—^In re Leech’s Estate, 
269 NW 181, 277 Mich 299—In 
re Miller’s Estate, 268 NW 792, 
277 Mich 11—In re Snider’s Es¬ 
tate, 267 NW 579, 275 Mich 610 

Miss —Summer v Summer, 80 So 2d 
36—^Norman v Norman, 18 So 2d 
130, 196 Miss 597. 

Mo—Glover v Bruce, 265 SW2d 316 
—^Whitacre v Kelly, 134 S W 2d 
121, 345 Mo 489. 
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improbable, and in disregarding as untrue all the evidences* A preponderance of the evidence is 
evidence of proponent which is in any way contra- sufficient,s® and it is not necessary that capacity be 
dieted or otherwise impeached s® clearly shown,s® or proved to the satisfaction of 

On the probate of a will it has been held that the jury S'? According to other decisions capacity 
capacity must be proved by a preponderance of the must be shown by clear and convincing proof s® 


Shearrer v Shearrer, App, 259 
SW2d 705—Gee v Bess, App, 176 
S W 2d 516 

Mont—^In re Sales' Estate, 89 P 2d 
1043, 108 Mont 203 
;N-eb—^In re Witte’s Estate, 16 NW 
2d 203, 145 Neb 295, leheanng de¬ 
nied 17 NW2d 477, 145 Neb 295 
NJ—In re Weeks’ Estate, 103 A 2d 
43, 29 NJ Super 533—In re Flem¬ 
ing’s Estate, 89 A 2d 64, 19 N J 
Super 565—In re Pile’s Will, 75 A 
2d 517, 9 N J Super 146 
In re Phillips’ Estate, 57 A 2d 
387, 141 NJEq 362—In re Kein’s 
Will, 50 A 2d 380. 139 NJEq 122 
—In re Delaney’s Estate, 25 A 2d 
901, 131 NJEq 454—In re Mc- 
Comb, 177 A 849. 118 NJEq 119 
NM—Calloway v Miller, 266 P 2d 
365. 58 NM 124 

NY—In re White’s Will, 114 NTS 
2d 431, 280 App Div 454—In re 

Swing’s Will, 93 NYS2d 232, 276 
App Div 844, affirmed 95 NB2d 
404 301 NY 716—In re Nowak’s 

Estate, 63 NYS2d 848, 270 App 
Div 1075—^In re Herskowitz' Will, 
24 NYS2d 722, 260 App Div 1033 
—In re Spear’s Will, 16 N Y S 2d 
138, 258 App Div 892—In re Pot¬ 
ter’s Will, 289 NYS 770, 248 App 
Div 808, affirmed 10 NE2d 542, 
274 NY 644 

In re Brown’s Will, 15 N Y S 2d 
387, 171 Misc 1008 

In re Buttikofer's Will, 79 N Y S 
2d 252, affirmed 93 N Y S 2d 920, 
226 App.Div 863—In re Jerrells* 
Will, 63 NYS 2d 499, appeal dis¬ 
missed 70 NYS 2d 680 
ND—Stormon v Weiss, 65 NW2d 
475 

Ohio—Green v Green, 90 NE2d 170, 
86 Ohio App 285—Dinnie v 

Schiele, 22 NE2d 917, 61 Ohio 

App 511 

01:1—In re Wadsworth's Estate, 273 
P 2d 997—In re Harjo’s Estate, 241 
P2d 373, 206 Okl 88 —In re Heit- 
holt's Esftate, 213 P^d 865, 202 

Okl 351—In re Wheeling’s Estate, 
175 P2d 317, 198 Okl 81—Slater 
V Phipps, 143 P2d 133, 193 Okl 267 
—Barnes v Logston, 88 P 2d 361, 
184 Ok] 464—In re Shipman's Es¬ 
tate. 85 P2d 317, 184 Okl 56--In re 
Harney's Estate, 46 P 2d 603, 
172 Okl 680 

Dr—In re Comegys' Estate. 284 P 
2d 758—^In re Scott's Estate, 228 
P 2d 417, 191 Or 90—In re Mui- 
ray's Estate, 144 P 2d 1016, 173 

Or 209—^In re Mitchell's Estate, 76 
P2d 285, 158 Or 375 
'a—In re King's Estate, 87 A 2d 469, 
369 Pa 623—In re Ross’ Estate, 49 


' A 2d 392, 335 Pa 112—In re Plege's 
Estate, 17 A 2d 331, 340 Pa 629 
In re Schuhmacher’s Estate, 58 
PaDist & Co 561 

In re Secondmo’s Estate, Orph, 
4 Fiduciary 337—In re Sower’s Es¬ 
tate, Orph, 27 Wash Co 141—In re 
Rife’s Will, Orph, 59 York Leg 
Rec 169 

RI—Talbot V Bridges, 173 A 72, 
64 RI 337 

Tex—Burgess v Sjlvester, 182 SW 
2d 358, 143 Tex 25 

Bell V Bell, Civ App , 248 S W 2d 
078, error refused no reveisible er¬ 
ror—Cruz v Prado, Civ App , 239 
SW2d 650—In re Fowler’s Estate, 
Civ App, 87 SW2d 896, error dis¬ 
missed 

Utah—In re Buttars’ Estate, 261 P 
2d 171 

Va —Mullins v Coleman, 7 S E 2d 
877, 175 Va 235 

Wash—In re Mitchell’s Estate, 249 
P2d 385, 41 Wash 2d 326—In re 
Mikelson's Estate, 247 P 2d 540, 41 
Wash 2d 97—In re Kinssies' Es¬ 
tate, 214 P2d 603, 35 Wash 2d 723 
—In re Kessler's Estate, 211 P 2d 
496, 36 Wash 156—In re Kane's 
Estate, 145 P 2d 803, 20 Wash 2d 
76—In re Bottger’s Estate, 129 P 
2d 518, 14 Wash 2d 676—In re 

Swan's Estate, 74 P 2d 207, 192 
W’ash 627—In re Bernhard’s Es¬ 
tate, 74 P2d 197, 192 Wash 546 
—In re McGhee's Estate, 62 P 2d 
1336. 188 Wash 650—^In re Brad¬ 
ley’s Estate, 69 P 2d 1129, 187 

Wash 221 

Wis—In re Williams' Will, 41 NW 
2d 191, 256 Wis 338—In re Szper- 
ka’s Will, 35 NW2d 209, 254 Wis 
158, mandate vacated 35 NW2d 
911, 254 Wis 153—In re King’s 
Will, 29 NW2d 69, 251 Wis 269— 
In re Radel's Estate, 22 NW2d 
476, 248 Wis 558—^In re Scherrer’s 
Estate, 7 NW2d 848, 242 Wis 211 
—In re Sawall’s Estate, 3 N W 2d 
373, 240 Wis 265—^In re Truehl's 
Will, 264 NW 254, 220 Wis 134 

68 CJ p 470 note 41 [d] 

93. Cal—In re Gill's Estate, 68 P 
2d 734, 14 Cal App 2d 526 

94 Ind—Kaiser v Happel, 36 NE 
2d 784, 219 Ind 28 

Me—In re Loomis’ Will, 174 A 38, 
133 Me 81 

Mass—Santry v Prance, 97 NE2d 
533, 327 Ha^s 174 

Neb —In re Coons' Estate, 64 N W 2d 
301, 158 Neb 620—In re Kaiser’s 
Estate. 34 NW2d 366, 150 Neb 295 
—In re Inda's Estate, 19 NW2d 
37, 146 Neb 179—In re Witte's Es¬ 
tate, 16 NW2d 203, 145 Neb 295, 
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rehearing denied 17 NW2d 477, 
145 Neb 295 

NY—In re Gedney’s Will, 142 NY 
S 167 

Or—In re Lambert’s Estate, 114 P. 

2d 125, 166 Or 529 
RI—Nelson v Blake, 173 A 625 
Tex—In re Boultmghouse’s Estate, 
Civ App, 267 SW2d 614, error dis¬ 
missed—Golaz V Golaz, Civ App , 
77 SW2d 879 

Borden same as in other civil oases 

Notwithstanding that setting aside 
a will is not a light matter, burden 
of proving testamentary capacity is 
neither less nor greater than in other 
civil cases involving fact issues 
Minn—In re Porsyithe's Estate, 22 
NW2d 19, 221 Minn 303, 167 A. 
LR 1 

Weight of evidence depends, not 
necessarily on the greater number of 
witnesses, even though there be a 
cloud of them, but on witnesses who 
exhibit more intimate and competent 
knowledge of testator’s mental con¬ 
dition at the time involved and there¬ 
fore speak with greater probative 
value 

Tex—Lord v Hatcher, Civ App, 83 
SW2d 758, error dismissed 
Fnma facie case 

Where proponent has made out a 
prima facie case of testamentary ca¬ 
pacity at time will was executed, and 
contestant has not destroyed such 
case by evidence introduced, will 
should be admiited to probate 
Tex—Taylor v Taylor, Civ App, 281 
SW,2d 232, error refused no re¬ 
versible error. 

Duty to weigh evidence 

In will contest on ground of men¬ 
tal incapacity of testatrix, trial court 
has duty of weighing and giving ef¬ 
fect to opinions of friends, relatives, 
and attending physician as to wheth¬ 
er testatrix weia of sound and dispos¬ 
ing mind and was capable of under¬ 
standing purpose or nature of busi¬ 
ness being transacted and knew what 
was being done when will was made 
Utah—In re McCoy’s Estate, 63 P 2d 
620. 91 Utah 212 

95. Tex —Reinhardt v. Nehnng,. 

Com App, 291 SW 873 

Earl V Mundy, Civ App, 227 S. 
W 716, error refused 

96. Tex—^Eail v Mundy, supra 

97. Tex—^Reinhardt v. Nehnng^ 

Com App. 291 SW 873 

In re Bartels' Estate, Civ App „ 
164 SW 869 

98 Or—Snyder v De Romer, 22 P. 
2d 877, 143 Or 414. 
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The same substantial proof of testamentary capac¬ 
ity IS required in the case of a codicil merely ap¬ 
pointing an executor as in the case of a codicil 
disposing of the assets of the testator Evidence 
tending to prove testamentary capacity may be di- 
rect^ or circumstantial 2 

According to some decisions, on the probate of a 
will incapacity must be proved by a preponderance 
of the evidence 3 Incapacity need be established on¬ 
ly to the reasonable satisfaction of the jury ^ Under 
other authorities proof of incapacity on probate must 
be convincing,5 dear and convincing,3 compelling, 
clear and strong,8 clear and strong or compelling,^ 
or clear, convincing, and satisfactoiy,io and a mere 
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preponderance is insufificient,^^ and so are opinions 
or suspicions not based on evidence it has also 
been held that on probate incapacity must be clearly 
established,^3 ^ a positive manner,^^ by substantial 
evidence,by the manifest weight of the evidence, 
or by testimony sufficient to sustain a reasonable 
inference that the testator was incompetent ,^7 and 
a verdict that a will is invalid for lack of testa- 
mentaiy capacity must be supported by the testimony 
as a whole ^3 Proof of incapacity must be irresisti¬ 
ble 13 Where the attack on the will is based on 
both mental incapacity and undue influence, the 
evidence is not required to be as convincing as where 
only a charge of mental incapacity is made 20 phe 


99 NY—In re Toun^lmg’s Estate. 
64 NT S 2d 341 

1. RI—Talbot V Bridges, 173 A 
72, 54 R I 337 

2. R I —Talbot V Bridges, supra 

3. Cal—In re Lingenfelter’s Estate, 
241 P2d 990, 38 Cal 2d 571 

In re Volen's Estate, 262 P 2d 
658. 121 CalApp2d 161—In re 

Oreenhill’s Estate, 221 P 2d 310, 99 
Cal App 2d 155—In re Alegria’s Es¬ 
tate. 197 P2d 571, 87 Cal App 2d 
645—In re Llewellyn's Estate. 189 
P2d 822, 83 Cal App 2d 534, hear¬ 
ing denied 191 P 2d 419, 83 Cal App 
2d 534—In re Rich’s Estate, 179 
P2d 373, 79 Cal App 2d 22—In re 
Schwartz' Estate, 155 P 2d 76, 67 
Cal App 2d 512—In re Ewan’s Es¬ 
tate, 153 P 2d 782, 67 Cal App 2d 111 
—In re Agnew’s Estate, 151 P 2d 
126, 65 Cal App 2d 553—In re Gar¬ 
vey’s Estate, 101 P 2d 551, 38 Cal 
App 2d 449—In re Peterkin’s Es¬ 
tate, 73 P 2d 897, 23 Cal App 2d 697 

Ill —Auerbach v Continental Ill Nat 
Bank & Trust Co of Chicago, 91 
NE2d 144, 340 Ill App 64 

Me—In re Haley’s Estate, 84 A 2d 
808, 147 Me 173—^Appeal of Mar¬ 
tin, 179 A 655, 133 Me 422 

Mont—In re Cissel's Estate, 66 P 
2d 779, 104 Mont 306 

N J—In re Heim’s Estate, 39 A 2d 
248, 22 N J Misc 241, reversed on 
other grounds 40 A 2d 651, 136 NJ 
Eq 138 

NC—In re York’s Will, 65 SB 2d 
791, 231 NC. 70 

SC—McCollum V Banks, 60 SB 2d 
199, 213 SC 476 

Tenn —Corpus Juris cited lu Pierce 
V Pierce, 127 SW2d 791, 792, 

174 Tenn 508 

Utah—^In re Buttars' Estate, 261 P 
2d 171 

68 C J p 473 note 47 

4. Ala—^Johnston v Johnston, 57 
So 450, 174 Ala 220 

Satisfactory proof reoLxtired 

Cal —In re Nolan’s Estate, 78 P 2d 
466, 26 Cal App,2d 738. 


5 Or—In re Hill’s Estate, 256 P 2d 
735, 198 Or 307 

6 N J —In re Hoover’s Estate, 91 A 
2d 155, 21 NJ Super 323 

7. Pa—In re King’s Estate, 87 A 
2d 469, 369 Pa. 523—In re Olshef- 
ski’s Estate, 11 A 2d 487. 337 Pa 
420 

8 Pa—In re Lauer’s Estate, 41 A 
2d 562, 351 Pa 438 

9 Pa—^Williams v McCarroll, 97 A 
2d 14, 374 Pa 281—In re Johnson’s 
Estate, 87 A 2d 188, 370 Pa 125— 
In re Higbee’s Bsitate, 76 A 2d 599, 
365 Pa 381 

In re Meckley’s Estate, Orph, 54 
Lane Rev 173—^In re Gayman’s Es¬ 
tate, Orph, 21 Northumb Leg J 
149—In re Nelson's Estate, Orph, 
66 York LegRec 161—In re 
Gome’s Estate, Orph, 66 York Leg 
Rec 22 

10 Wis—In re Bauer’s Estate, 59 

NW2d 481, 264 Wis 556—In re 
Wright’s Will, 62 NW2d 409, 266 
Wis 89—In re Bickner’s Estate, 
49 NW2d 404, 269 Wis 425—In re 
Williams’ Will, 41 NW2d 191, 256 
Wis 338—In re King’s Will, 29 
NW2d 69, 251 Wis 269—In re Del- 
mady’s Will, 28 NW2d 301, 251 
Wis 98—In re Lee's Will, 23 NW 
2d 405, 249 Wis 69—In re Scher- 
rer’s Estate, 7 N W2d 848, 242 Wis 
221—In re Sawall’s Estate, 3 NW 
2d 373, 240 Wis 265—In re Olson’s 
Guardianship, 295 NW 24, 236 

Wis 301 

G8 C J p 473 note 49 

11 Wis—In re Emerson’s Will, 198 
NW 441. 183 Wis 437 

12. Pa—In re Lauer's Estate, 41 
A 2d 652, 361 Pa 438 

13. NY—In re Benjamin's Will, 136 
NTS 1070 

14. Pa—In re McNitt’s Estate, 78 
A 32. 229 Pa 71 

68 G J p 473 note 62. 

15. Cal —In re Greenhill’s Estate, 
221 P2d 310, 99 Cal App 2d 155 
—In re Leonard’s Estate, 207 P 
2d 66, 92 Cal App 2d 420—In re 
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Schwartz* Estate, 166 P 2d 76, 67 
Cal App 2d 512 

Kan—In re Harris* Estate, 201 P 
2d 1062, 166 Kan 3i68 

Ky—New v Creamer, 275 SW2d 
918 —Tate v Tate’s Ex’r, 275 fiW 
2d 697—Bickel v Louisville Trust 
Co, 197 SW2d 444, 303 Ky 356 
—Bodine v Bodme, 44 SW2d 840, 
241 Ky 706 

Pa—In le Nelson’s Estate, Orph, 66 
York LegRec 161 

16 Pa—Buhan v Keslar, 194 A 
917, 328 Pa 312—In re Cookson's 
Estate, 188 A 904, 325 Pa 81 

In re Brooks’ Estate, Orph, 27 
Del Co 140—In re Melvin’s Estate, 
Orph, 45 LackJur 229 —In re 
Singer’s Estate, Orph, 45 Lane 
Rev 585—In re Lauer’s Estate, 
Orph, 58 York LegRec 157, af¬ 
firmed 41 A 2d 562, 361 Pa 438— 
In re Rife’s Will, Orph, 59 York 
LegRec 169 

68 C J p 473 note 54 

17 Neb —In re O’Donnell’s Estate, 
64 NW2d 116, 158 Neb 583—In re 
Benson’s Estate, 46 NW2d 176, 
153 Neb 824—In re Scoville’s Es¬ 
tate, 31 NW2d 284, 149 Neb 415 
—In re Inda's Estate, 19 N W 2d 
'37, 146 Neb 179—In re Witte’s 
Estate, 16 NW2d 203. 145 Neb 
295, reheaiing denied 17 NW2d 
477, 146 Neb 295 

18. Pa—In re Cookson’s Estate, 188 
A 904, 325 Pa 81 

In re Rife’s Will, Orph, 59 
York LegRec 169—^In re Lauer’s 
Estate, Orph, 58 York LegRec 
157, affirmed 41 A 2d 552, 351 Pa 
438—^In re Hollinger’s Estate, 
Orph, 68 York LegRec 17, af¬ 
firmed 41 A 2d 554, 351 Pa 364 

19. NY—^In re Hock’s Will, 129 N 
YS 196, 74 Misc 16, 8 Mills Surr 
415 

20. Ky—Smith v Ridner, 168 SW 
2d 669, 293 Ky 66 

Evidence held sufficient to support 

finding against will 

Ky—Smith v Ridner, 168 SW2d 
559, 293 Ky 66 
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§ 58 WILLS 


degree of proof needed to prove incapacity depends 
on the type of insanity from which testator was 
suffering 21 

In an action to set aside the will or revoke the 
probate thereof it has been held that the proof of 
incapacity must preponderate,22 and it is not suffi¬ 
cient if it merely raises a doubt as to testator’s 
capacity 23 According to other decisions evidence 
of incapacity must be strong,24 substantial,25 clear,2® 
or cogent, satisfactory, and convincing,2? and a 
citizen should not be deprived of the right to dis¬ 
pose of property by will on slight, remote, and 
wholly unsubstantial and nonprobative testimony 28 
Evidence against the will must outweigh both the 
evidence for the will and the presumption arising 
from the probate court order admitting the will to 
piobate29 In weighing the sufficiency of the con¬ 
testant’s case the testimony of the j^roponent’s wit¬ 
nesses must be taken into account so it must be 
shown that the mental incapacity of the testator was 
of such a nature as to affect his testamentary ca¬ 
pacity 21 


Testimony as to testamentary capacity must be 
based on facts sufficiently definite to permit a wit¬ 
ness to be able to give a correct opinion 22 Inca¬ 
pacity to make a will may be established by circum¬ 
stantial evidence,23 and need not be proved by direct 
evidence 24 Incapacity may be shown by many 
witnesses, testifying as to slight circumstances, 
which although inconsequential when standing alone, 
present convincing proof when taken together 25 
The mere act of making a will is some evidence as 
an assertion of capacity 26 Where a will appears 
to be a rational act performed in a rational manner, 
the presumption of capacity and such apparently 
rational act amount to evidence of testamentary 
capacity 27 

Proof that the testator thoroughly understood the 
character and extent of his property, the natural 
objects of his bounty, and what disposition he was 
making of the property is sufficient to establish testa¬ 
mentary capacity 28 Lack of testamentary capacity 
may be proved by evidence of any one of three 


21. La—^Artigue v Artigue, 26 So 
2d 699, 210 La 208 

22- Ariz—^In re Smith's Estate, 91 
P 2d 254, 53 Anz 505 
Cal—In re White's Estate, 27'6 P 
2d 11, 128 CalApp2d 659—In re 
Russell’s Estate, 182 P 2d 318, 80 
CalApp2d 711—In re Ewan's Es¬ 
tate, 153 P2d 782, 67 Cal App 2d 
111 

Fla—^In re Kiggms’ Estate, 67 So 2d 
916 

Tex—Bell v Bell, Civ App, 248 S 
W 2d 978, error refused no re¬ 
versible error—Jowers v Smith, 
Civ App, 237 SW2d 805 
68 CJ p 473 note 67 

23 Ill—Millage v Noble, 166 NE 
50, 334 Ill 315 

68 C J p 473 note 58 

24 La—Clanton v Shat tuck, 30 So 
2d 823, 211 La 750 

Wash —In re Kinssies’ Estate, 214 
P 2d 693, 36 Wash 3d 723 

25 Mo—Berkemeier v Reller, 296 
S W 739, 317 Mo 614 

26 Va—^Wooddy v Taylor, 77 S E 
498, 114 Va 737 

27 La—Succession of MithofC, 122 
So 886, 168 La '624 

Wash —In re Geissler’s Estate, 177 
P 330, 104 Wash 452 
Cogent and convuLcing 
Wash ■—In re Tor&tensen's Estate, 
184 P2d 255, 28 Wash 2d 837— 
In re Miller's Estate, 116 P 2d 526, 
10 Wash 2d 258—In re Ney's Es¬ 
tate, 48 P2d 924, 183 Wash 503 
—In re Johanson's Estate, 35 P 2d 
52, lit8 Wash 628 —In re Jones’ Es¬ 
tate, 34 P2d 1111, 178 Wash 433 


Clear, cogent, and convincing 

Wash—In re Peters* Estate, 264 P 2d 
1109. 43 Wash 2d 846—In re Wilt- 
zius’ Estate, 253 P 2d 954, 42 Wash 
2d 149—In re Mitchell's Estate, 
249 P2d 385, 41 Wash 2d 326— 
In re Gwinn’s Estate, 219 P 2d 
691, 36 Wash 2d 583—In re Kess¬ 
ler’s Estate, 211 P 2d 496, 35 Wash 
2d 156—In re Johnson’s Estate, 
148 P2d 962, 20 Wash 2d 628— 
In re Jolly’s Estate, 85 P 2d 2 ' 67 , 
197 Wash 349 

28. Ky—Jackson Ex’r v Semones, 
98 SW2d 605, 266 Ky 352 

Suspicion or surmise 
The right to dispose of property 
by will IS not to be denied upon 
evidence amounting to little more 
than suspicion or surmise of testa¬ 
mentary incapacity 
Tex—Cruz v Prado, Civ App, 239 
SW2d 650 
hlere inference 

A person cannot by mere Infer¬ 
ence be deprived of his legal right 
to dispose of property as he sees 
fit 

Tex—Reiche v Williams, Civ App, 
183 S W 2d 587, error refused 185 
SW2d 420, 143 Tex 365 

29. Ohio—^Kennedy v Walcutt, 161 
NE 336, 118 Ohio St 442 

Spidel V Warrick, App, 78 NE 
2d 746 

Operation and effect of probate see 
infra §§ 573-580 

30. Cal—Jensen v Jensen, 192 P 
2d '55, 84 Cal App 2d 754 

68 C J p 473 note 64 

31. Cal—In re Bums’ Estate, 1 P 
2d 995, 115 Cal App 408 

68 C J p 473 note 65 
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32. Kan—Smith's Estate v Davis, 
212 P2d 322, 168 Kan 210—In re 
Cross' Estate, 201 P 2d 1052, 166 
Kan 318 

33. Tex—In re Boultmghouse’s Es¬ 
tate, Civ App, 267 'SW2d 614, er¬ 
ror dismissed 

Proof of facts from wluch mental 
incapacity may reasonably and nat¬ 
urally be inferred may be sufficient 
Colo—^In re Porter’s Estate, 240 P 
2d 516, 125 Colo 16 

34. Cal—^In re Lenci’s Estate, 288 
P 841, 106 Cal App 171 

35 Cal—In re Lenci’s Estate, su¬ 
pra 

Iowa—Bokelman’s Will v Smith, 159 
NW 975 

36 Masis—Haddock v Boston, etc, 
R Co, 16 NE 495, 146 Mass 155, 
4 Am SR 295 

37 Okl—^In re Riddle’s Estate, 25 
P2d 763, 65 Okl 248 

68 C J p 473 note 69 
Presumption of capacity see supra 
§ 31 

38. Cal—^In le Haywood’s Estate, 
240 P2d 1028, 109 Cal App 2d 388 
68 C J p 488 note 57 
Weight and sufficiency, as affecting 
testamentary capacity, of evi¬ 
dence relating to 

Mode and disposition of property 
'see infra § 62 

Natural objects of testator’s boun¬ 
ty see infra § 62 b 
Understanding as to property see 
infra § 73 

Evidence held sofllcient 

(1) To establish that testator wa» 
capable of knowing extent of his 
property and natural objects of his 
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facts, namely, that the testator did not have mental 
capacity sufficient to know the extent of his prop¬ 
erty, or sufficient to know and comprehend in a 
general way the natural objects of his bounty, or 
sufficient to know the distribution of his estate that 
he wished to make,39 and in order to prove that tes- 
tator did not have testamentary capacity, any one 
of those facts must be established,^9 but if the 
cumulative effect of all the evidence is such as to 
leave no doubt in any juror’s mind that at least 
one of such facts was established, then testamentary 
capacity has been established even though there 
would not be unanimous concurrence m the find¬ 
ings as to the evidentiary facts 

Testamentary incapacity is not sufficiently proved 
by evidence merely showing that a testator made a 
will instead of peimittmg his property to pass un¬ 
der the statutes of descent and distribution,^3 that 
the testator could not read or write English,^3 that 
he violated diet restrictions,'^^ or that the will was 
dated several days prior to the date on which it 
was actually executed Testimony tending to show 
feebleness of intellect is not in itself sufficient to 
establish lack of testamentary capacity unless it 
was so great as to render the testator incapable 
of appreciating the nature and consequences of his 


WILLS § 58 

act Mere proof of mental derangement or even 
of insanity in a medical sense is not sufficient to 
invalidate a will, but the contestant is required to 
go further and prove either such a complete mental 
degeneration as denotes utter incapacity to know 
and understand those things which the law pre¬ 
scribes as essential to the making of a will, or the 
existence of a specific insane delusion which affected 
the making of ihe will in question The claimed 
infirmities of mind or body must be shown to have 
had a direct bearing on the testamentary act, and the 
evidence must establish the fact that the deceased 
devised or bequeathed his property in a manner 
which, except for the claimed infirmities, he would 
not have done ^3 

The fact that a nonattesting witness who has testi¬ 
fied that the testator was incompetent to make a 
will did business with him about the time the will 
was made and took his acknowledgment to impor¬ 
tant contractual papers bears directly on the credi¬ 
bility of the testimony.^3 

Attending physicians and nurses In determining 
the mental capacity of the testator, great weight 
is to be attached to testimony of attending physi¬ 
cians Strong testimony is required to over¬ 
come it,5i and it may not lightly be biushed aside 


bounty and nature and effect of the 
act of executing hi& will 
Ill—Gilbert v Onoalo, NE2d 280, 
371 Ill 427—S/aiat v Schuerr, 20 
NK 2d 587, 371 Ill 289 
Te\—Jones v Selman, Civ App , 109 
SW2d 1003, error dismissed 
68 C J p 488 note 57 [a] 

(2) To show that testator had suf¬ 
ficient active memory to comprehend, 
without prompting, his relatives’ sit¬ 
uation and relation and condition 
and extent of his property 

Wis —In re Klagstad’s Will, 68 IN' 
W2d 636, 264 Wis 269 

(3) To warrant conclusion that 
testator could no longer lemember 
his property or objects of his bounty 
Cal—In re Becker’s Estate, 220 P 

2d 766, 98 Cal App 2d 574 

(4) To sustain finding that de¬ 
cedent did not possess sufficient ac¬ 
tive memory to be able to collect 
and comprehend without prompting, 
the condition of his property, his 
relations to those persons who might 
properly be his beneficiaries and the 
scope and bearing of his will, and 
to hold these things in his mind a 
sufficient length of time to perceive 
their obvious relations to each other 
and be able to form a rational judg¬ 
ment in relation to them 

WiB—^In re Delmady's Will, 28 NW 
2d 301, 251 Wis 98. 


Evidence held insufficient 

<1) To show that testatrix did not 
know extent of her property or nat¬ 
ural objects of her bounty 
Kan—Steward v Marker, 67 P 2d 
75, 143 Kan 860 
68 C J p 488 note 57 [b] 

(2) To show that testator did not 
know effect of will on rights of 
widow 

Kan—In re Gereke's Estate, 195 P 
2d 323, 166 Kan 249 

(3) To show testatoi’s lack of suf¬ 
ficient mental capacity to know nat¬ 
ural objects of hus bounty, his ob¬ 
ligations to them, and character and 
size of his estate and to dispose 
thereof according to fixed purpose 
of his own at time of executing will 
Ky —^Middleton v Skaggs, 91 S W 2d 

1016, 263 Ky 81 

Pa—^In re Morns* Estate, Orph, 21 
Wash Co 120 
68 C J p 488 note 57 [b] 

39 Iowa—Ipsen v Ruess, 41 NW 
2d 658, 241 Iowa 730 

40. Kan—In re Walter’s Estate, 208 
P 2d 262, 167 Kan 627 

41. Iowa—^Ipsen v Ruess, 41 NW 
2d 658, 241 Iowa 730 

42 Mich—In re McCarbery, 219 N 
W 707, 243 Mich 39 

43- Ill—In re Calo’s Estate, 115 
NB2d 778, 1 Ill 2d 376 
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44. Md—Sellers v Qualls, 110 A 2d 
73 

45 Okl —^In re Smith's Estate, 172 
P2d 328, 197 Okl 405 

46. Ark—McWilliams v Neill, 155 
SW2d 344, 202 Ark 1087—Puryear 
V Puryear, 94 S W 2d 695 

47 Cal—In re Arnold's Estate, 107 
P 2d 25, 16 Cal 2d 573 

In re Ridgway’s Estate, 206 P 
2d 892, 92 Cal App 2d 325—In re 
Klopstock’s Estate, 88 P 2d 722, 31 
Cal App 2d 568 

48. Cal —In re De Mont’s Estate, 

282 P2d 963, 132 Cal App 2d 720 
—^In re White’s Estate, 276 P 2d 
11, 128 Cal App 2d 659—In re 

GreenhilTs Estate, 221 P2d 310, 
99 Cal App 2d 155—^In re Leonard's 
Estate, 207 P 2d 66, 92 Cal App 2d 
420—In re Russell's Estate, 182 
P 2d 318, 80 Cal App 2d 711—In re 
Schwartz* Estate, 155 P 2d 76, 67 
Cal App 2d 512 

49. WVa—Prichard v Prichard, 65 
S E 2d 65, 135 WVa 767 

SO Va—Hall v Hall. 23 S E 2d 810, 
181 Va 67 

WVa—Prichard v Prichard, 65 SE 
2'd 65. 136 WVa. 767 

51. Pa—^In re Franz* Estate, 84 A 
2d 292, 368 Pa. 618—In re Stur¬ 
geon's Estate, 53 A 2d 139, 357 

Pa 76 

In re Loeper's Estate, Orph, 41 

1 Berks Co 131 
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or permitted to be outweighed by circumstances 
which give rise merely to suspicions Testimony 
of nurses to the effect that testatrix was mentally 
incompetent should be considered in the light of 
the fact that the testatrix was a most unsatisfactory, 
difficult, and uncooperative patient 53 

Testimony of attorney or draftsman The testi¬ 
mony of the attorney or draftsman who drew the 
will IS entitled to considerable weight, 54 and strong 
testimony is required to overcome it 55 The testi¬ 
mony of an attorney who had served a testator and 
had become familiar with his habits of thought 
and conduct and who had declined to prepare his 
will IS entitled to serious consideration as proof of 
the testator’s mcompetency 56 

Testimony of beneficiaries receiving small sums 
under the will is entitled to credit in the absence 
of a challenge other than a minor interest 57 

Expert testimony The trial court is not bound 
to accept as true the opinion evidence of an expert 
witness as to the competency of the testator where 
lay witnesses have testified to the contrary 58 Ex¬ 
pert testimony of physicians who had medical, and 
not legal, standards of insanity in view will not be 


allowed to prevail against a mass of evidence show¬ 
ing competency to make a will 59 

Rebutting presumption of sanity Contestants 
must produce evidence sufficient to rebut the pie- 
sumption of testamentary capacity 59 a mere scin¬ 
tilla of evidence is not sufficient to overcome the 
presumption of sanity ,5i to rebut the presumption 
the evidence must be substantial,52 or cogent, satis¬ 
factory, and convincing 53 In rebutting the pre¬ 
sumption of sanity, the testator need not be proved 
to be notoriously insane, but merely to have had 
such mental capacity at the time of the making of 
the will that he was not of sufficiently sound mind 
fully to understand the nature of the testamentary 
act and appreciate its effects 54 

§ 59. Suicide by Testator 

Testamentary incapacity is not established by the 
mere fact that the testator committed suicide or attempt¬ 
ed to do so, but that fact is to be considered with other 
evidence. 

Testamentary incapacity is not established by the 
mere fact that the testator committed suicide55 or 
attempted to do so 56 The fact of suicide alone is 
not sufficient to overcome the presumption of san¬ 
ity 57 It is a fact to be considered with other e\i- 


52- Wis—In re Kesich’s Estate, 12 
N‘W2d 6S8, 244 Wis 374 

53- WaJsb—In re Denison's Estate, 
162 P2d 245, 23 Wash 2d '699 

54. Kj- —^Martme v Roadcap, 136 S 
W 2d 16, 281 Kv 389 
Tex —Barton v Bailey, Civ App , 202 
S W 2d 277, error refused no re- 
veisible error 

Va—Hall V Hall, 23 S E 2d 810, 181 
Va 67 

W Va —Prichard v Prichard, 65 S 
E2d 66, 135 WVa 767 
Weight accorded to testimony of at¬ 
torney who drew will and became 
witness thereto see infra § 75 

55, Pa—In le Franz’ Estate, 84 A 
2d 292, 368 Pa 618—In re Stur- 
g-eon*s Estate, 53 A 2d 139, 357 
Pa 75 

In re Loeper’s Estate, Orph, 47 
Berks Co 131 

5€, Cal—In re Halbert’s Estate, 182 
P 2d 266. 80 Cal App 2d 6'6 6 

57- Ky—^Maitine v PLoadcap, 136 S 
W2d 16, 2S1 Ky 3S9 

58 Kan—^Mingle v Hubbard, 293 P 
613, 131 Kan 844 

Ky—^Nugent v Nugent’s Ex’r, 135 
S W2d 877, 281 Ky 263 
Pa —In re Maren's Estate, Orph, 
42 SnhLegRec 6 

Expert testimony held entitled to 
no weight against uncontro\ erted 


testimony that testatrix actually 
dictated will 

Mich—In re Aylward's Estate, 219 
NW 697, 243 Mich 9 

59. Cal—In re Guilbert’s Estate, 188 
P 807, 46 Cal App 55 
Pa—In re Davis’ Estate, Orph, 28 
WestLJ 171 

60 Ariz—In re Walters’ Estate, 267 
P 2d 896, 77 Ariz 122 
Cal—^In re Rich’-s Estate, 179 P 2d 
373, 79 Cal App 2d 22 

61. NT—^In re Spang's Will, 188 
NTS 754. 197 App Div 310 

In re Burnham’s Will, 189 NT 
S 182, 115 Misc 688, reversed on 
other grounds 194 NTS 811, 201 
App Div 621 

Presumption of sanity see supra § 31 

62. Cal —^In re Teed's Estate, 247 
P2d 54, 112 Cal App 2d 638—In re 
Llewellyn’s Estate, 189 P 2d 822, 
83 Cal App 2d 534, hearing denied 
191 P2d 419, 83 Cal App 2d 634— 
In re Powers’ Estate, 184 P2d 319, 
81 Cal App 2d 480 

63 Da—Lebleu v Manning, 74 So 
2d 384, 225 La 1087—Succession of 
Schmidt, 53 'So 2d 834, 219 La 675 

Sunilanty to cmninal case 

The degree of proof required has 
been likened to that necessary in 
criminal cases to overcome the pre¬ 
sumption of innocence, 

764 


La—Succession of Lambert, 169 So 
453, 185 La 416 

Succession of Knight, App, 151 
So 230 

64. La—Clanton v Shattuck, 30 So 
2d 823, 211 La 750—^Artigue v 
Artigue, 26 So 2d 699, 210 La 208 

65 Cal—In re Lingenfelter's Es¬ 
tate, 241 P2d '090. 38 Cal 2d 571 
Iowa—CoTpas Juris cited in In re 
Grange's Estate, 2 NW2d 635, 641, 
231 Iowa 964 
'68 C J p 474 note 73 

66. NJ—In re Rein’s Will, 50 A 
2d 380, 139 N JEq 122 

68 C J p 474 note 72 
Suicide as affecting capacity in gen¬ 
eral see supra § 14 
Presumption arising from suicide see 
supia § 32 

Evidence held sufficient 

To establish that near asphyxia¬ 
tion of testator by illuminating gas 
seven and one half months after 
execution of will was an accident 
and not an unsuccessful attempt at 
suicide 

NJ—^In re Rein’s Will, supra. 

67. Iowa—Corpus Juris cited In In 
re Grange's Estate, 2 NW2d 636, 
641, 231 Iowa 964 

68 C J p 474 note 74 
I Presumption of sanity see supra § 31 
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dence,®8 although it is not conclusive 

§ 60. Hereditary Insanity 

In the absence of proof of insane conduct, the exist¬ 
ence of insanity m the testator cannot be inferred from 
evidence that his ancestors or relatives were insane, 
and proof of hereditary tendency to insanity will not of 
itself suffice to show that any mental disorder exists. 

In the absence of any proof of insane conduct 
on the part of a testator, the existence of insanity 
in him cannot be inferred from evidence that his 
ancestors or relatives were insane'^® Proof of 
hereditary tendency to insanity will not of itself 
suffice to show that any mental disorder exists 

§ 61. Intoxication, Habitual Drunkenness, 
and Use of Drugs 

Testamentary incapacity is not established by mere 
proof of the testator's use of intoxicants or drugs, al- 
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though incapacity is established if the use of intoxicants 
OP drugs deprives the testator of the requisite mentality 
for the execution of a will 

Testamentary incapacity is not established by 
mere proof of the testator’s use of intoxicants72 
or drugs,and proof that as a result of chronic 
alcoholism testator had sustained loss of memory and 
impairment of other mental faculties does not 
establish incapacity to make a will Incapacity is 
established, however, if the use of intoxicants or 
drugs deprives the testator of the requisite mental¬ 
ity for the execution of a will 

An adjudication that the testator was a habitual 
drunkard is only prima facie evidence of testa¬ 
mentary incapacity,'^® and not conclusive A com¬ 
mitment to an institution for inebriety is not prima 
facie evidence of permanent impairment of mental 
faculties 


68 Cal —In re Ling-enfelter's Es¬ 
tate, 241 P2d 990, 38 Cal 2d 571 
—In re Teel's Estate, 154 P 2d 384, 
25 Cal 2d 520 

Ill—^Wilkerson v Service, 94 NE 
50, 249 Ill 146, AnnCasl912A 41 
Iowa—Corpus Juris cited in In re 
Grange’s Estate, 2 NW 2d 635, 641, 
231 Iowa 964 

69 La—Godden v Burke’s Ex’rs, 
35 La Ann 160 

Mass—Brooks v Barrett, 7 Pick 94 

TO NY —Pnngle v Burroughs, 78 
NB 150, 185 NT 375, 7 Ann Cas 
264 

Preisumptions see supra § 33 
Xusauity of son 

The fact that testatoi’s son hy 
first of testator’s three wives was 
of unsound mind did not afford ma¬ 
terial evidence of testator’s mental 
incompotency to make will, though 
insanity is heritable, where none of 
testator’s nine childien by his other 
wives showed any signs of insanity 
and testator was capable and suc¬ 
cessful business man, amassed con¬ 
siderable estate, and lived to age 
of eighty-five yeai s without any 
question being raised as to his sanity 
Tenn—Farmers Union Bank of Hen¬ 
ning V Johnson, 181 S W 2d 369, 
27 TennApp 342 

Suicide of father while msaxie, and 
insanity of brother, were not of 
themselves sufficient to* show that 
testatrix was without mental ca¬ 
pacity to execute will 
Wyo—Branson v Roelofsz, 70 P 2d 
589, 52 Wyo 101 

71. NT—Pringle v Burroughs, 78 
NB 150, 185 NT '375, 37 N Y Civ 
Pioc 223, 7 Ann Cas 264 

72. Ill—Gilbert v, Oneale, 21 NB 
2d 283, 371 Ill 427 

68 C J p 474 note 81 

Use of intoxicants or drugs as af¬ 


fecting capacity in general see su¬ 
pra §§ 25, 26 

Presumption arising from use of in¬ 
toxicants see supra § 34 
Evidence held sufficient 

To show that the testator was 
mentally capable of making a will at 
the time of execution, despite some 
addiction to drink 

Ga—Dutton v Nash. 1'97 SB 637, 
186 Ga 292 

HI—Killian v Mulligan, 124 A 97 
Ky—Martme v Roadcap, 136 SW 
2d 16, 281 Ky 389 

Or—Vantme v Heilig, 76 P 2d 1122, 
159 Or 183 

Pa—In re De Maio’s Estate, 70 A 
2d 339, 363 Pa. 559—^In re Rever- 
comb’s Estate, 172 A 850, 315 
Pa 424 

68 C J p 474 note 81 [a] 

Evidence held insufficient to estab¬ 
lish incapacity 

Cal—In re Putnam’s Estate, 34 P 
2d 148, 1 Cal 2d 1-62 
In re Shields’ Estate, 121 P 2d 
795, 49 Cal App 2d 293—In re Gar¬ 
vey’s Estate, 101 P 2d 551, 38 Cal 
App 2d 449 

Ill—Shevlin v Jackson, 124 N E 2d 
895, 6 Ill 2d 43 

Iowa—^Matthewson v Fahnestock, 
251 NW 643, 217 Iowa 348 
Pa—In re De Maio's Estate, 70 A 
2d 339, 363 Pa 559—^Kish v Bak- 
aysa, 199 A 321, 330 Pa 533 
In re Pelechacz’ Estate, Orph, 
40 LuzDegReg 345 
68 C J p 474 note 81 [b] 

73. Mich—In re Walz's Estate, 183 
NW 754, 215 Mich 118 
68 C J p 474 note 82 
Administration before eoceeution of 
will 

(1) Evidence that narcotics were 
given testator to alleviate his pain 
shortly before the execution of his 
will was not of itself proof or even 
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weighty evidence of testamentary In¬ 
capacity 

Wash—In re Mikelson's Estate, 247 
P2d 540, 41 Wash 2d 97—In re 
Kinssies’ Estate, 214 P 2d 693, 35 
Wash 2d 723 

(2) Evidence was sufficient to 
show that testator to whom had 
been administered opiates to deaden 
his constant pain before execution 
of will had mental competency to 
make will 

Wis—In re King’s Will, 29 NW 
2d 69, 251 Wis 269 

74. Cal —In re Arnold's Estate, 107 
P 2d 25, 16 Cal 2d 573 

75. Ill—Gilbert v Oneale, 21 N E 
2d 283, 371 Ill 427 

Evidence held sufficient 

To show mental impairment or 
testamentary incapacity 
Fla—In re Wilmott’s Estate, 66 So 
2d 465, 40 ALR2d 1399—In le 
Palmer's Estate, 48 So 2d 732— 
Saliba V James, 196 So 832, 143 
Fla 404 

Ky—Osborn v Paul, 114 S W 2d 
1134, 272 Ky 694 

Okl—Duckwall v Lawson, 172 P 
2d 415, 197 Okl 472 
68 C J p 474 note 84 

76. NY—Lewis v Jones, 50 Barb 
645 

68 OJ p 479 note 40 
Adjudication as to insanity and 
guaidianship see infra § 64 

77. Pa—In re Dugan’s Estate, 6 Pa 
Dist 222 

Hannum v Worrall, 2 Del Co 49 

78. Cal—In re Fisher’s Estate, 259 
P 755, 82 Cal App 215 

Evidence held not to establish lack 
of testamentary capacity 
Evidence that testator was an in¬ 
ebriate until seven years before ho 
I executed will did not establush lack 
of testamentary capacity at time he 



§ 62 WILLS 

§ 62. Mode of Disposition of Property 

a. In general 

b Unjust or unnatural will 
a. In Grenexal 

On the question of testamentary capacity, the con¬ 
tents of the Will are to be considered, and the fact that 
the provisions of the will are just and reasonable is evi¬ 
dence of capacity requiring strong evidence of mental in¬ 
capacity to nullify the will 

On the question of testamentary capacity, the 
contents of the will are to be considered,'^^ although 
the fact that the will is ungrammatical or inaccurate 
does not of itself establish mental incapacity to 
execute a will The fact that the provisions of 
a will are just and reasonable is evidence of capac¬ 
ity,especially where written by the testator, 
or where other evidence on the issue is unsatisfac¬ 
tory Where the will is just and reasonable, it 
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will require strong evidence of mental incapacity 
to nullify it 84 Evidence that the testator fully 
and completely understood the disposition which he 
wanted to make and the persons to whom the prop¬ 
erty was to be devised and the amounts each was to 
receive is sufficient to prove capacity 85 

h. Unjust or Unnatural Will 

The fact that the will is unjust or unnatural does not 
of itself establish testamentary incapacity, but it is a 
circumstance which may be considered in connection with 
other evidence, and which may have weight in deter¬ 
mining the capacity of the testator, and an unnatural or 
unjust disposition coupled with other evidence indicating 
incapacity may justify a verdict against the will. 

Since a person may dispose of his property by 
will in such manner as he chooses, the fact that the 
will is unjust or unnatural does not of itself estab¬ 
lish testamentary incapacity,8 6 as where the testator 
disinherits relatives,8'^ or makes an unequal division 


executed will, even though he had 
been committed to an institution to 
break him of the habit, and such 
treatment did not have the desired 
effect 

Ky —Bickel v Louisville Trust Co , 
197 SW2d 444, 303 Ky 356 
79 Cal —In re TeeVs Estate, 154 
P 2d 384, 25 Cal 2d 520 
Md—Sellers v Qualls, 110 A 2d 73 
Minn—In re Forsythe’s Estate, 22 
NW2d 19, 221 Minn 303, 167 A 
LR 1 

Neb—In re Bose’s Estate, 285 NW 
319, 136 Neb 156 

Tenn —Melody v Hamblin, 115 S TV 
2d 237, 21 TennApp 687 

68 C J p 474 note 86 
Circumstances of execution see infra 
§ 69 

Insane delusions and monomania see 
infra § 65 

Bequest to pieviously disinherited 
son 

(1) Act of testatrix, who had exe¬ 
cuted an earlier will disinheriting 
her only son and child, in executing 
a new will giving her estate to her 
son, was merely evidence tending to 
show that testatrix was mentally 
competent to execute the new will, 
and was required to be considered in 
light of all other evidence 

Okl —Brummett v King, 251 P 2d 
1062, 207 Okl 607 

(2) Where beneficiary of earlier 
will, in which testatrix disinherited 
her son and only child, and testa¬ 
trix had been closely associated in 
business and in their personal lives, 
and had lived together for a number 
of years until testatrix' health be¬ 
came too bad, and relation between 
testatrix and son had been strained, 
and son had been separated from 
testatrix since early childhood, act 
of testatrix in executing a new will 
giving her estate to son was not 
strong evidence that at time of exe¬ 


cution of new will testatrix was 
mentally competent to do so 
Okl —Brummett v King, supra 
80 Ga—McGahee v Phillips, 84 S 
B 2d 19. 211 Ga 118 
68 C J p 474 note 86 
81. Ky—Berryman v Sidwell, 129 
S W2d 154, 278 Ky 713 
NJ—In re Pile’s Will, 75 A 2d 517, 

9 N J Super 146 

NY—In le Wood’s Will, 300 NYS 
1268, 253 AppDiv 78 
Okl—In re Nitey’s Estate, 53 P 2d 
215, 175 Okl 389 

Tenn—Melody v Hamblin, 115 SW 
2d 237, 21 TennApp 687 
68 C J p 476 note 87 
82 Alaska —^In re Holland’s Estate, 

10 Alaska 557 

La—Succession of Schmidt, 53 So 
2d 834, 219 La 675 
68 C J p 475 note 88 
Effect of writing by testator in gen¬ 
eral see infra § 69 

83. Wls —'In re Emerson’s Will, 198 
N W 441, 183 Wis 437 

84 Wis —In re Gunderson’s Estate, 
152 NW 157, 160 Wis 468 

85. Or—Clark v Clark, 267 P 534, 
125 Or 333 

86 Cal —^In re Lingenfelter*s Es¬ 
tate, 241 P 2d 990. 38 Cal 2d 671 
In re Nolan’s Estate, 78 P 2d 
456, 25 Cal App2d 738 j 

Ga—^Anderson v Anderson, 80 S E ! 
2d 807, 210 Ga 464—Watkins v 
Jones, 193 SB 889, 184 Ga 831 
Ind—Potter v Emery, 26 NE2d 
554, 107 Ind App 628 
Iowa—In re Klein’s Estate, 42 NW 
2d 593, 241 Iowa 1103 
Ky—New v Creamer, 275 SW2d 
918 

Md—Grant v Curtin, 71 A 2d 304, 
194 Md 363 

Mass —O’Brien v Collins, 53 N E 2d 
222, 315 Mass 429 
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Mich—^In re Sprenger’s Estate, 60 
NW2d 436, 337 Mich 514 
Minn —In re Forsythe'is Estate, 22 
NW2d 19, 221 Minn 303, 167 A 
LR 1 

Miss—^Wallace v Harrison, 65 So 
2d 456, 218 Miss 153 
Mo—Kadderly v Vossbrink, 149 S 
W2d 869 

Carl V Ellis, App, 110 S W 2d 
805 

Pa—In re Hochberger's Estate, 
Orph, 63 York LegRec 25 

Tenn—Farmers Union Bank of Hen¬ 
ning V Johnson, 181 S TV 2d 36D, 
27 TennApp 342 

TVVa—Ritz V Kingdon, 79 S E 2d 
123 

TVvo—Branson v Roelofsz, 70 P 
2d 589, 52 Wyo 101 
68 C J p 475 note 94 
Right to make unjust or unnatuial 
will see infia § 132 
Presumption arising from unjust or 
unnatural disposition see supra 
§ 35 

Will not m accord with couit’s con¬ 
ception of justice 

Mere fact that will Is not exactly 
according to court’s own conception 
of justice IS not of itself sufficient 
to invalidate will 

Colo —Cunningham v Stender, 255 
P2d 977, 127 Colo 293 
Unusual provisions in a will alone 
are not generally sufficient to show 
mental incapacity of testator 
Okl—'Spom’s Estate v Herndon, 121 
P 2d 602, 190 Okl 149 
87. Ark Toombs v Blankenship, 
221 SW2d 417, 215 Ark 651— 
Scott V Dodson, 214 SW2d 367, 
214 Ark 1 

Cal —In re Lingenfelter’s Estate, 
241 P 2d 990, 38 Cal 2a 671 
Ky—New v Creamer, 276 SW2d 
918 

Md—Smith V Biggs, 189 A 256. 171 
Md 528. 
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of property among his heirs 88 The fact that a 
will IS unjust or unnatural is a circumstance which 
may be considered89 m connection with other evi¬ 
dence,9° and which may, according to the circum¬ 
stances, have weight in cetermmmg the capacity of 
the testator ,9^ but it is not to be considered until 
doubt as to the testator’s capacity to make a will has 
been first created by other evidence 92 An unnatural 
or unjust disposition coupled with other evidence 


indicating incapacity may justify a verdict against 
the will 93 Where there is an unaccountable gross 
inequality, there should be clear and satisfactory 
proof of capacity 94 Jn determining the weight to 
be given, the controlling motives influencing the 
testator should be taken into consideration,95 and, 
when there appears a sufficient reason for the dis¬ 
position, the fact that the will is apparently un- 
natuial is of no consequence 96 


Mich—^In re Brmer’s Estate, 266 N 
W 394, 275 Mich 396—In re La 
Liberte's Estate, 262 NW 278, 
272 Mich 424 

Mo—^Hennings v Hallar, 149 S W 2d 
338, 347 Mo 827 

NC—In re Holmes’ Will, 32 S E 2d 
614, 224 NC 830 

Tenn—Hammond v Union Planters 
Nat Bank, 222 S W 2d 377, 189 
Tenn 93 

Tex —Garcia v Galindo, Civ App , 
, 189 S W 2d 12, error refused 
68 CJ p 475 note 95 

88 Ill —In re Calo’s Estate, 116 

NE2d 778, 1 Ill 2d 376—Lang- 

wisch V Langwisch, 198 NE 675, 
361 Ill 632 

Auerbach v Continental Ill Nat 
Bank & Trust Co of Chicago, 91 
NE2d 144, 340 Ill App 64 

Ind—Powell v Ellis, 105 NE2d 348, 
122 Ind App 700—^Potter v Emery, 

26 NE2d 554, 107 Ind App 628 
Iowa—In re Klein's Estate, 42 NW 

2d 593, 241 Iowa 1103—Walters v 
Heaton, 271 NW 310, 223 Iowa 
405 

Ky—New v Creamer, 275 SW2d 
918—Bickel v Louisville Trust Co, 
197 SW2d 444, 303 Ky 356— 

Parks v Moore’s Ex'r, 97 S W 2d 
679, 265 Ky 678 

Mass—O'Brien v Collins, 63 N E 2d 
222, 315 Mass 429 

Mo—Smith V Pitz 30 hn, 188 SW 
2d 832, 354 Mo 137—Gaume v 
Gaume, 102 S W 2d 636, 340 Mo 
758 

Okl —In re Smith’s Estate, 172 P 2d 
328, 197 Okl 406 

Tenn—^Farmers Union Bank of Hen¬ 
ning V Johnson, 181 S W 2d 369, 

27 Tenn App 342 

Tex—Redersdorf v Bowers, Civ 
App, 112 SW2d 784, error dis¬ 
missed 

68 C J p 476 note 96 

89 Ala—Tucker v Tucker, 28 So 
2d 637, 248 Ala 602 

Ark—Brown v Emerson, 170 SW 
2d 1019, 205 Ark 736 
Colo—Cunningham v Stender, 255 
P2d 977, 127 Colo 293 
Ga—Shaw v Fehn, 27 S E 2d 406, 
196 Ga 661 

Idaho—In re Heazle’s Estate, 267 
P2d 556, 74 Idaho 72 
Iowa—In re Kenny’s Estate, 10 N 
W 2d 73, 233 Iowa 600 


Mass —O’Brien v Collins, 63 N E 2d 
222, 315 Mass 429 

Mo —Hennings v Hallar, 149 S W 2d 
338, 347 Mo 827—^Proffer v Prof¬ 
fer. 114 SW2d 1035, 342 Mo 184 
Mont—Corpus Juris cited m In re 
Cissel’s Estate, 66 P 2d 779, 782, 
104 Mont 306 

Neb—In re Wahl’s Estate, 39 NW 
2d 783. 151 Neb 812 
Tenn—Melody v Hamblin, 115 S 
W2d 237, 21 Tenn App 687 
WVa—Ritz V Kmgdon, 79 S E 2d 
123 

Wyo —Branson v Roelofsz, 70 P 2d 
589, 52 Wyo 101 
68 G J p 476 note 97 

Hzclusion of lawful heirs may 
properly be considered by jury as 
an indication of lack of recollection, 
showing incompetence to make a 
will 

Mont—In re Mickich’s Estate, 136 
P2d 223, 114 Mont 258 

90. Ark—^Brown v Emerson, 170 
SW2d 1019, 205 Ark 735 
Cal—In re Lmgenfelter's Estate, 241 
P2d 990, 38 Cal 2d 571—In re Ar¬ 
nold’s Estate, 107 P 2d 25, 16 Cal 
2d 573 

In re Doty’s Estate, 201 P 2d 
823, 89 Cal App 2d 747—In re No¬ 
lan’s Estate, 78 P 2d 456, 25 Cal 
App 2d 738 

Ga—Griffin v Barrett, 187 SE 828, 
183 Ga 152 

Ky—Hale v Hale, 152 SW2d 984, 
287 Ky 271 

Mmn—In re Forsythe's Estate, 22 
NW2d 19, 221 Minn 303, 167 A 
LR 1 

Miss—Wallace v Harrison, 65 So 
2d 456, 218 Miss 153 
Mo—Wade v Kirksville College of 
Osteopathy and Surgery, 270 S W 
2d 811—Guidicy v Guidicy, 238 
SW2d 380, 361 Mo 1127—Norris 

V Bristow, 219 SW2d 367, 358 
Mo 1177, 11 ALR2d 725—Smith 

V Fitzjohn, 188 SW2d 832, 364 
Mo 137—Kadderly v Vossbrink, 
149 S W2d 869 

Carl V Ellis, App, 110 S W 2d 
805 

NT—In re Wood’s Will, 300 NTS 
1268, 253 AppDiv 78 
3S*C—In re Franks’ Will, 66 SE2d 
668, 231 N C 252, rehearing denied 
67 SB 2d 315 


Okl —In re Smith's Estate, 172 P 
2d 328, 197 Okl 405 
Pa—In re Hochberger’s Estate, 
Orph , 63 York Leg Rec 25 
Tenn —^American Trust & Banking 
Co V Williams, 225 S W 2d 79, 
32 Tenn App 592—^Melody v Ham¬ 
blin, 115 SW2d 237, 21 Tenn App 
687—Haley v Agilvie, 2 Tenn App 
607 

Tex —Hickman v Hickman, Civ App , 
244 SW2d 681, error refused no 
reversible error 
68 CJ p 476 note 98 

91 Ky—Berryman v Sidwell, 129 
SW2d 154, 278 Ky 713 

Tenn—^Melody v Hamblin, 115 SW 
2d 237, 21 Tenn App 687 
68 C J p 477 note 99 
Weight dependent on extent of in¬ 
justice 

The weight of evidence of an un¬ 
natural disposition upon Question of 
testamentary capacity depends in 
pait on the extent to which injus¬ 
tice and violation of natural duty 
IS carried, and it is of great weight 
when violation of natural duty is 
extreme 

Ark—^Brown v Emerson, 170 S W 2d 
1019, 205 Ark 735 

92 Ga—Griffin v Barrett, 187 SE 
828, 183 Ga 152 

93. Cal—In re Gill’s Estate, 58 P 
2d 734, 14 Cal App 2d 526 

Tex—Grimes v Mulry, Civ App, 280 
SW2d 343 
68 C J p 477 note 1 
Evidence held sufficient 

To show testamentary incapacity 
Ark—Brown v Emerson, 170 SW 
2d 1019, 205 Ark 736 
RI — Di Orio V Cenci, 173 A 537, 
64 R I 441 

Tex —Hickman v Hickman, Civ App , 
244 SW2d 681, erzor refused no 
reversible error 
68 CJ p 477 note 1 [a] 

94. Ky—Jackson’s Ex’r v Semones, 
98 SW2d 505, 266 Ky 352—^Mul¬ 
lins V Mullins, 16 S'W2d 788, 229 
Ky 103 

95. S D —^In re Whitman’s Estate, 
184 NW 976, 45 SD 14 

96 Colo—In re Rentfro’s Estate, 
79 P2d 1042, 102 Colo 400 
Ky—Jackson’s Ex'r v Semones, 98 
SW2d 606. 266 Ky 352 
68 C J p 477 note 4 
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§§ 62-63 WILLS 

What IS unjust or unnatural wilt Whether a will 
IS natural or unnatural is a question to be determined 
in each case as warranted by the facts The un¬ 
naturalness or want of equity of a will is not to be 
deemed as self evident on the face thereof In 
determining whether a will is unnatural the history 
of the testator’s family is to be considered, and the 
moral equities and obligations appearing there¬ 
from ^ 9 A will IS unnatural only when it is con¬ 
trary to what the testator from his known views, 
feelings, and intentions would have been expected 
to make^ When it is m accordance with such 
views, it IS not unnatural, however much it may dif¬ 
fer from the ordinary actions of men in similar 
circumstances ^ 


§ 63. Lucid Intervals 

Where habitual insanity on the part of the testator 
IS proved so as to raise a presumption of its continuance, 
clear and convincing proof is required to establish the 
execution of the will during a lucid interval, and it is 
not sufficent to show merely a cessation of the violent 
symptoms of the disorder 

Although proof that testator suffered from a men¬ 
tal condition which was progressive and for which 
there could not be any permanent restoration of men¬ 
tal capacity does not conclusively establish that there 
could not be periods of testamentary capacity in 
the legal sense,^ where habitual insanity on the part 
of the testator is proved so as to raise a presump¬ 
tion of its continuance, clear and convincing proof 
IS required to establish the execution of the will din¬ 
ing a lucid interval ^ The evidence should be as 


97. Wash —In re Miller's Estate, 
116 P 2d 626, 10 Wash 2d 258 
Wyo —^In re Johnston’s Estate, 181 
P 2d 611, 63 Wyo 332 

98 Iowa—In re Fousek's Estate, 
175 NW 29, 188 Iowa 700 
68 C J p 477 note 5 

Discrmunatlon ‘between, or ezcln- 
slon of, heirs 

A will IS not necessarily unnatur¬ 
al because of a discrimination be¬ 
tween heirs of the same degree, or 
because of the entire exclusion of 
part or all of them 
Ala—Towles v Pettus, 12 So 2d 357, 
244 Ala 192—^Henry v Hall, 17 
So 187, 106 Ala 84, 54 Am S R 
22 

99. Wash —Corpus Juris cited m 

In re Miller’s Estate, 116 P 2d 526, 
531, 10 Wash 2d 258 
68 C J p 477 note 6 

Wills held not unnatural or unjust 

(1) Disposition by testatrix of her 
property in favor of her friends, 
rather than in favor of her collater¬ 
al relatives 

Wyo—In re Johnston’s Estate, 181 
P2d 611, 63 Wyo 332 

(2) Will whereunder testator with 
an estate of two hundred thirty-five 
thousand dollais bequeathed only 
one bundled dollars to his adopted 
son, and which contained provisions 
referring to possible commitment of 
testator’s widow to an institution 
foi insanity 

Wis—In re Dawley's Estate, 49 N 
W2d 432, 259 Wis 516 

(3) Will omitting estranged half- 
sister 

Cal—In re Finkler’s Estate, 46 P2d 
149, 3 Cal 2d 5S4 

(4) Will preferring one with whom 
testatrix had been m close and af¬ 
fectionate relationship for many 
years over testatrix’ next of km 
Or—In re Walther’s Estate, 163 P 

2d 285, 177 Or 282 


(5) Other wills 

Cal —In re Lingenfelter’s Estate, 241 
P 2d 990, 38 Cal 2d 571 
Ga—^Fehn v Shaw, 35 S E 2d 253, 
199 Ga 747 

Ey—Bickel v Louisville Trust Co, 
197 SW2d 444, 303 Ky 356— 

Higgs* Ex’x V Higgs' Ex’x, 150 
SW2d 681, 28b Ky 236 
KC—In re Pranks’ Will, 66 S E 2d 
668, 231 NC 252, rehearing denied 
57 SE2d 315 

Okl—In re Wadsworth’s Estate, 273 
P 2d 997—In re Martin’s Estate, 
18S P2d 862, 199 Okl 567 
Or—In re Beer’s Estate, 222 P 2d 
1005, 190 Or 15 

Tenn—Rogers v Hickam, 208 SW 
2d 34, 30 TennApp 504 
Wash—In re Mitchell’s Estate, 249 
P2d 385, 41 Wash 2d 326 
WVa—Ritz V Kingdon, 79 S E 2d 
123 

68 CJ p 477 note 6 [b] 

ITatural objects of testator’s bounty 

(1) The natural objects of the 
testator's bounty are his descend¬ 
ants, suiviving spouse, and parents 
Cal —In re Nolan's Estate, 78 P 2d 

456, 25 CalApp2d 738 

(2) Testator’s nephews, nieces, 
brothers, sisters, and other collater¬ 
al heirs have been held not natur¬ 
al or normal objects of his bounty 
because of such, relationship alone 
Cal—In re Finkler’s Estate, 46 P 2d 

149, 3 Cal 2d 584 

In re Nolan’s Estate, supra. 

ND—Stormon v Weiss, 66 NW2d 
476 

(3) Ordinarily, however, the nat¬ 
ural objects of testator’s bounty 
are those who, in absence of will, 
would inherit his property, but ques¬ 
tion of who comes within range of 
testator’s bounty depends largely 
upon the circumstances surrounding 
testator 

Mo —Norris v Bristow, 219 S W 2d 
367, 358 Mo 1177, 11 A L R 2d 725 
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(4) Persons who were testatrix’ 
next of km were natural objects of 
her bounty 

Or—In re Walther’s Estate, 163 P 
2d 285, 177 Or 282 

(5) The only child of a sister with 
whom testatrix had always maintain¬ 
ed the closest relationship was a 
natuial object of testatrix’ bounty 
Ky—Madison v. Whittle. 272 S W 2d 

48 

1. Pa—^In re Morgan’s Estate, 68 
A 953, 219 Pa 355 

Wash—Corpus Juris cited ia In re 
Miller’s Estate, 116 P 2d 526, 531, 
10 Wash 2d 258 

Wyo—Corpus Juris cited m In re 
Johnston's Estate, 181 P 2d 611, 
616, 63 Wyo 332 

2. Pa—In re Morgan’s Estate, 68 
A 953, 219 Pa 355 

Wash—Corpus Juris cited lu In re 
Miller’s Estate, 116 P 2d 626, 531, 
10 Wash 2d 258 

Wyo—Corpus Juiis cited lu In re 
Johnston’s Estate, 181 P 2d 611, 
616, 63 Wyo 332 

3. Wash—In re Peteis’ Estate, 204 
P 2d 1109, 43 Wash 2d 846 

4. Or—In re Murray's Estate, 144 
P2d 1016, 173 Or 209 

68 C J p 478 note 12 
Burden of proving that execution of 
will was accomplished during a 
lucid interval see supra § 36 
Lucid intervals as affecting capaci¬ 
ty in general see supra § 19 
Presumption of continued insanity 
see supra § 36 

ISvldeuce held sufELcleut 

To show that, although the testa¬ 
tor was at times irrational, he was 
not so at the time of the execution 
of the will 

NT—In re Hill’s Will, 73 NTS 2d 
258, appeal dismissed 78 N T S 2d 
365—In re Schmidt’s Will, 139 N 
TS 464. 
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strong and demonstrative of such fact as when the 
object of such proof is to show insanity ^ It is not 
sufficient to show merely a cessation of the violent 
symptoms of the disoider, but a restoration of the 
faculties of the mind sufficient to enable the testa¬ 
tor to judge of his act must be established ^ It is 
incumbent on the proponent to prove the existence 
of a lucid interval at the very time the will was 
executed Mere proof of a subsequent lucid inter¬ 
val is insufficient ^ When an insane person writes 
his own will in his natural manner, and the provi¬ 
sions are sensible, proper, and judicious, the will it¬ 
self proves that it was written during a lucid 
interval ® 

§ 64, Adjudication as to Insanity and Guard¬ 
ianship 

A judgment in proceedings for the purpose of adjudi¬ 
cating the mental status of a person is not conclusive 
evidence on the question of such person's mcompetency 
for the purpose of testamentary disposition, although an 
adjudication of insanity or of unsoundness of mmd and 
the appointment of a guardian may be pnma facie evi¬ 
dence of testamentary incapacity 

A judgment in proceedings for the purpose of 
adjudicating the mental status of a person is not con¬ 
clusive evidence on the question of such person's 
mcompetency for the purpose of testamentary dis¬ 
position Although there is some authority to the 


effect that an adjudication of insanity or imbecility 
docs not make a pnma facie case of testamentary in¬ 
capacity,n other authority holds that an adjudica¬ 
tion of insanity or lunacy of a testator is pnma 
facie evidence of the want of testamentary capac¬ 
ity ,12 but not conclusive An adjudication of in¬ 
sanity is conclusive only as to the time of the in¬ 
quisition, and not anterior or subsequent thereto, 
but clear and convincing proof that capacity existed 
at the time the will was executed is required to over¬ 
come the pnma facie presumption of lack of testa¬ 
mentary capacity arising from a prior adjudication 
of msanity,^^ and that character of proof may not 
be supplied by indulgence in conjecture, surmise, or 
speculation The pnma facie effect of such an 
adjudication is overcome by evidence that for many 
years following the adjudication and prior to the 
execution of the will the testator acted normally 
An adjudication of insanity such as to require treat¬ 
ment IS of less probative force on the question of 
testamentary capacity than an adjudication that the 
person is incapable of caring for his property and 
requires a guardian 

An adjudication of unsoundness of mind and the 
appointment of a guardian is pnma facie evidence 
of testamentary incapacity,as long as the guard¬ 
ianship continues ,20 but it is not conclusive evidence 
of incapacity ,21 although the guardianship existed 


5 Del —In re Miller's Will, 85 A 
803, 26 Del 477 

6, Ga—Lucas v Parsons, 27 Ga 
593 

La—Succession of Tyler, 190 So 651, 
193 La 480 

7. Ala—Saxon v Whitaker's Ex'r, 
30 Ala 237 

68 C J p 478 note 15 

8 Ala—Saxon v Whitaker’s Ex’r, 
supra 

9. La—Succession of Schmidt, 63 
So 2d 834, 219 La 675 

68 CJ p 478 note 19 

10 Cal —In re Young's Estate, 101 
r2d 770, 38 CalApp2d 588 

N J —American Nat Red Cross v 
Lester, 18 A 2d 295, 129 NJEa 
28 

Pa—In re Higbee's Estate, 75 A 2d 
599, 365 Pa 381. 

11. Ohio —Potts V. Pirst-Central 
Tiust Co. App, 47 NE2d 823 

12. Pa —In re Duncan's Will, 23 A 
2d 357, 14T Pa Super 133 

Tex—Corpus Juris cited in. Bogel v. 
White, Civ App, 168 S W 2d 309, 
311 

Va—^Western State Hospital of 
Staunton v Wininger, 83 S E 2d 
446, 196 Va 300—Tate v. Chumb- 
ley, 57 S.E 2d 151, 190 Va. 480 

68 CJ p 478 note 21. 

$4 C.J.S.—49 


Adjudication as to insanity and 
guardianship 

As affecting capacity in general 
sec supra § 20 

Burden of proof and presumptions 
see supra § 37 

Conclusiveness of judgments general¬ 
ly see Judgments §§ 686-736 

Effect of: 

Adjudication of sanity or insan¬ 
ity generally see Insane Per¬ 
sons § 32 

Appointment of guardian generally 
see Guardian and Ward § 38, In- 
<>ane Persons § 41 

Weight of evidence of adjudication 
that testator was a habitual di unk- 
ard see supra § 61 

13 JSTJ—In re Rule's Will, 5 A 2d 
64, 125 NJEq 265 

Okl—^Moore v Glover, 163 P 2d 1003, 
196 Okl 177 

Pa—^In re Sterrett's Estate, 150 A 
159, 300 Pa 116 

In re Duncan’s Will, 23 A 2d 357, 
147 Pa Super 133. 

68 C J p 478 note 22 

XSvldexioe held sufflcleut to show tes. 
tameutary Incapacity 

Va—Tate v. Chumbley, 57 S E 2d 
161, 190 Va. 480 

68 CJ p 478 note 22 [a] 

14- Ala.—^Houston v Grigsby, 116 
So 68$, 217 Ala 606 

769 


15- Va—^Western State Hospital of 
Staunton v Wimnger, 83 SE2d 
446, 196 Va 300 

Satisfactory evidence required 
N Y —In re Rice’s Estate, 19 N Y S 
2d 602, 173 Misc 1038 
Showing of capacity at other times 
or on other days would not suifice 
to overcome presumption 
Va—-Western State Hospital of 
Staunton v Wininger, 83 S E 2d 
446, 196 Va 300, 

Evidence held Insufficient to over¬ 
come presumption 

N Y —In re Rice’s Estate, 19 N T S 
2d 602, 173 Misc 1038 
16. Va—Western State Hospital of 
Staunton v Wininger, 83 S E 2d 
446, 196 Va 300 

Evidence held to support finding 
that presumption had not been over¬ 
come 

Va—^Western State Hospital of 
Staunton v Wimnger, bupra 
17- Iowa—^Waters v Waters, 207 N 
W 698, 201 Iowa 586 

18. Iowa—Waters v Waters, supia 

19. Iowa—Waters v Waters, *»upi i 
S8 C J. p 478 note 25 

20. Iowa—^Waters v Waters, supra 

21. Colo —Corpus Juris quoted ir 
In 1 C MoCrono’s Estite. 101 P 2c 

1 25. 26, 106 Colo C9, 
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at the time the will was executed 22 The effect of a 
guardianship may be overcome by proof that the 
testator was mentally competent at the time the will 
was executed,23 but clear and satisfactory proof is 

required. 24 

A judgment in proceedings to declare testator 
incompetent to manage his property or care for him¬ 
self IS evidence of the mental condition of the tes¬ 
tator at the time of the adjudication, 2 5 and is to be 
considered in the determination of his testamentary 
capacity, 2 ® but such evidence is not conclusive proof 
thereof,27 and it has been denied that such adjudica¬ 
tion IS pnma facie evidence of testamentary inca- 
pacity,23 So, where there was nothing contained 
in the petition or order appointing a guardian which 
would indicate that the guardian was being appoint¬ 
ed because of the then insanity of the ward, the 
appointment of the guardian is not evidence that the 
ward lacked capacity to make a will 29 A finding in 
a guardianship proceeding that by reason of old 


age, disease, and physical infirmity an alleged mental 
incompetent was unable, unassisted, properly to care 
for himself and his property, and appointing as 
guardian a person requested by the alleged incom¬ 
petent is strong evidence of the mental capacity of 
the alleged incompetent to make a will The fact 
of guardianship is not conclusive on the issue of 
testamentary capacity ,21 nor is the appointment of 
a conservator conclusive 22 

Adjudication of sanity An adjudication that 
testator was sane and capable of handling his own 
affairs is weighty evidence of his capacity to make 
a will a short time thereafter,23 but not conclusive 34 
A discharge from a hospital for the insane is evi¬ 
dence of a change in mental condition,35 but is not 
conclusive 36 Restoration to capacity to transact 
business does not establish testamentary capacity 
thereafter ,37 and an adjudication in proceedings 
to set aside a guardianship over testator declaring 


Okl —Corpus Juris cited in In re 
Martin's Estate, 188 P 2d 862, 199 
Okl 667 

68 C J p 478 note 27 

22. Or—In re Beer’s Estate, 222 P 
2d 1005, 190 Or 15 

Colo —Corpus Juris guoted lu In re 
McCrone's Estate, 101 P 2d 25, 26, 
106 Colo 69 

Vt—^Williams V Robinson, 39 Vt 
267 

23. Colo —Corpus Juris guoted in 
In re McCrone’s Estate, 101 P 2d 
25, 26, 106 Colo 69 

68 C J p 479 note 29 
XiVideuce held sufficient to overcome 
presumption 

Or—In re Beer’s Estate, 222 P 2d 
1005, 190 Or 15 

24- Wash—Dean v Jordan, 79 P 2d 
331, 194 Wash 661 

25. Colo —Corpus Juris guoted in 
In re McCrone’s Estate, 101 P 2d 
25, 26, 106 Colo 69 
68 C J p 479 note 30 

23 Okl —Toombs v Matthesen, 241 
P 2d 937. 206 Okl 139—In re 

Wheeling’s Estate, 175 P 2d 317, 
198 Okl 81—In re Shipman’s Es¬ 
tate, 85 P2d 317, 184 Okl 56—In 
re Nitey’s Estate, 53 P 2d 215, 175 
Okl 389 

Va—Gilmer v Brown, 44 S E 2d 16, 
186 Va 630 

27 Okl —Toombs v Matthesen, 241 
P2d 937, 206 Okl 139—In re 
Wheeling’s Estate, 175 P 2d 317, 
198 Okl 81—In re Shipman’s Es¬ 
tate, 85 P2d 317, 184 Okl 56 

28. Mich—In re Sprenger’s Estate, 
60 NW2d 436, 337 Mich 514—In 
re Cummins’ Estate, 259 NW 
894, 271 Mich 215 


Va—Gilmer v Brown, 44 S E 2d 16, 
186 Va 630 
68 C J p 479 note 32 
Fact that decedent was under con- 
servatorship at time of making of 
will was not pnma facie evidence 
of incapacity to make a will 
Mass—Liusis v Kaminski, 108 NE 
2d 567, 329 Mass 766 

GS’uardianship remote in time 

(1) Fact that in 1917 a guardian 
was appointed for the estate of the 
testatrix, and that in 1918 the pro¬ 
bate court found that the testatrix 
was mentally incompetent to have 
charge, custody, and management of 
her estate and appointed a general 
guardian for her estate had no pio- 
bative force in will contest proceed¬ 
ing, on issue of the testatrix’ mental 
capacity to make a will in 1936 
Mich—In re Merritt’s Estate, 281 N 

W 646, 286 Mich 83 

(2) The purported appointment of 
a guardian on January 24, 1936, was 
insufficient to show testator’s mental 
condition at time of making his will 
on November 1, 1935 

Mo—Gee v Bess, App , 176 SW2d 
516 

Xu Iowa 

(1) It was said that an adjudica- 
I tion of incompetency or the appoint¬ 
ment of a permanent guardian for 
the testator would make a pnma fa¬ 
cie case for the contestants but that 
proceedings without adjudication is 
not sufficient to establish a pnma 
facie case 

Iowa—In re Moore’s Will, 181 NW 
763, 191 Iowa 135 

(2) Fact that testator was under 
guardianship at the time he made a 
will did not establish that testator 
lacked mental capacity to make will, 
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where testator was placed under 
guardianship because of his weak¬ 
ness in respect to excessive drinking 
Iowa—^In re Willer’s Estate, 281 N 
W 155, 225 Iowa 606 
29 Or—In re Christofferson’s Es¬ 
tate, 190 P2d 928, 183 Or 75 
Recommitment to mental hospital 
and appointment of gnardian of per¬ 
son and property were without 
weight on question of testamentary 
capacity where there was not at ei¬ 
ther time an adjudication of insanity 
Utah—In re Chongas' Estate, 202 P 
2d 711, 115 Utah 95 
SO. Cal —In re McCollum’s Estate, 
140 P 2d 176, 59 Cal App 2d 744 
31. Minn—In re Marsden’s Estate, 
13 NW2d 765, 217 Minn 1 
Evidence held sufficient to over¬ 
come any presumption of incom- 
petency that might arise fiom fact 
of appointment of guardian 
Wash—In re Miller’s Estate, 116 P 
2d 526, 10 Wash 2d 258 

32 Colo —Corpus Juris guoted m 
In re McCrone’s Estate, 101 P 2d 
25, 26, 106 Colo 69 

68 C J p 479 note 33 

33 Same day 

Iowa—In re Haga’s Estate, 271 N 
W 296, 222 Iowa 1313 
Nine days 

Pa—Kish V Bakaysa, 199 A 321, 
330 Pa. 533 

34. Pa—^Kish V Bakaysa, supra 

35. Iowa—Mileham v Montagne, 
125 NW 664, 148 Iowa 476 

36. Iowa—Mileham v. Montagne, 
supra 

68 CJ p 479 note 36 

37. Okl—In re Martin’s Estate, 188 
P2d 862, 199 Okl 667. 
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him to be of sound mind is not conclusive evidence 
of mental capacity up to the date of its entry.38 

§ 65. Insane Delusions and Monomania 

To invalidate a will on the ground of insane delusions 
or monomania the evidence must be sufficient to show 
their existence and that such delusions or monomania 


WILLS §§ 64-65 

had a direct influence on the execution of the will; but 
such proof may be supplied by circumstantial evidence. 

To invalidate a will on the ground of insane 
delusions or monomania the evidence must be suffi¬ 
cient to show their existence^^ and that such delu¬ 
sions or monomania had a direct influence on the 
execution of the will The proof need not be di- 


38. To'wa—In ro Fenton's Will, 66 
N'W 90, 97 Iowa 192 

39. Wash—In ro O’Neil's Estate, 
212 V2ti 820, 35 Wash 2d 326 

UH (’J p 479 note 46 
Insane* delusions as afCectxner ca- 
PUfity In general see supra § 18 

svldenos held safflolent 

(1) To sustain finding that tosia- 
tor was not oru'ratmg under insane 
drlui.lon when will was executed 
<\il - In re Vohui’s Estate, 203 P 2d 
658, 121 raUApp2d 161. 

Kan -In n* Wills’ Estate, 240 P 2d 
121, 172 Kan 203 

In re I-ako's Estate, 260 NW 
779, 271 676 

X.r--ln n- Thomson's Will, 66 A 2d 
540, 4 N J Supri* 160 
<lkL--In re Elston’s Estate, 262 P 2d 
1 iS, 

Or--l)rt«(h V Detach, 206 P 3d 180, 
186 <)i I 

Tex.—Knight v Edwards, 264 SW2d 
692 

Wls,—In rr ITauor's Eatato, 69 NW 
2d 481, 264 Wm 666—In re Ruk- 
nor’a Entale, 49 N W.2d 404, 269 
WlH. 425. 

68 CJ. p 479 note 45 ta] 

f?) To eatahlish that testator not- 
witliHtnnding delualon and cccentrici- 
tv, j>oaa<*sa«‘cl sullltiont tisstanionta- 
ry <Mpa<*ity 

In re Flnklor’a Estate, 46 P 2d 
ll‘», 2 (’al.2d 684. 

(r,) To am t.nn verdict that wlU 
wn» Invalid hrwauae testator was af- 
dieted with monomania 
(hi—-Vmhrough v, Yarbrough, 43 S 
E 2d 329, 202 Oa 301. 

14 > To auataln finding that leata- 
tnr wan under Insane delusion when 
ho made will 

in. «t«*rling V Dubin, 126 NE2d 
71H, 6 til 2d 64. 

T»*x —Jarela v. Galindo, Civ App , 
199 SW2d 499, 146 Tex. 607— 
Htono V Grainger, Civ App, 66 S 
W.2d 484, 

Wiuih.- In ro Gwmn’s Estate, 210 P 
2d 691, 36 Wash 2d 683—In re 
Kliln’a Eatate, 183 P 2d 518, 28 
Waah.2d 436, 

Wia. ' In re Elbert's Will, 11 NW2d 
626, 244 Wls. 176 
68 C.J. P 479 note 45 [a], [e] 

(6) To sustain dndlng of lack of 
taat ament ary capacity, 

Kan.—In re Boyce's Estate, 127 P 2d 
424. 166 Kan 649 

N,T.—In re llowott's Will, 70 NY,S 


2d 3, 271 App DIv 1054, affirmed 
74 NE2d 482, 297 NY 665 
Pa—In re Leedom's Estate, 32 A 2d 
3. 347 Pa ISO 

Tex —Peareson v McNabb, Civ App , 
190 SW2d 402, refused for want 
of merit—Stone v Grainger, Civ 
App, 66 S W2d 484 

(6) To sustain verdict in favor 
of propounder 

Ga—Tinnerman v Baldwin, 87 SE 
2d 05, 211 Ga 532—Culpepper v 
Bower, 48 S E 2d 369, 203 Ga 784 

(7) To show that delusion was 
not so cxliavagant as to indicate 
that it was the product of a de¬ 
ranged mind 

Or—In re Walther’s Estate, 163 P 
2d 285, 177 Or 282 

Evidence held InsxLfficieat 

(1) To establish insane delusion on 
part of testator at time of execu¬ 
tion of will 

Ala—^Hornaday v First Nat Bank 
of Birmingham, 65 So 2d 678, 250 
Ala 26. 

Cal —In ro Putnam’s Estate, 34 P 
2d 148, 1 Cal 2d 162 
In re Johansen’s Estate, 144 P 
2d 72, 62 Cal App 2d 41 
Ill—itvan V Deneen, 31 NE2d 582, 
375 Ill* 462 

Kan —Steward v Marker, 67 P 2d 
75, 143 Kan 860 

La—Succession of Tyler, 190 So 
G51, 193 La 480 

Mass—Kingman v Damon, 195 NB 
740, 290 Mass 472 

jMo —Ahmann v Elmore, 211 S W 2d 
480—Prank v Greenhall, 106 SW 
2d 929, 340 Mo 1228 I 

Higgins V Smith, APP, 150 S 
W3d 639 

—In ro Hoover's Estate, 91 A 
2d 156, 21 NJ Super 323 
ISTT—^In re Graham’s Estate, 63 N 
YS2d 572 

Okl—In re Wheeling's Estate, 176 
P2d 317, 198 Okl 81 
Or—In re Hill's Estate, 266 P 2d 
736, 198 Or 307 

Tenn—^Hammond v Union Planters 
Nat Bank, 222 SW2d 377, 189 
Tenn 93 

Utah—^In re Hanson’s Estate, 52 P 
2d 1103, 87 Utah 680 
■^ash—In re Gwinn’s Estate, 219 
P2d 691, 36 Wash 2d 583 
68 CJ P 479 note 45 [b], [c], [d], 
[e], Ef] 

(2) To support finding of testa¬ 
mentary incapacity or lack of testa¬ 
mentary capacity. 
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Cal—In re Dunne’s Estate, 278 P 
2d 733, 130 Cal App 2d 216—In re 
Peterson’s Estate, 67 P 2d 684, 13 
Cal App 2d 709 

N J —In re Hoover’s Estate, 91 A 2d 
155, 21 NJ Super 323 
NT—In re Hargrove’s Will, 28 N 
YS2d 571, 262 App Div 202, ap¬ 
peal granted 30 NTS 2d 810, 262 
App Div 994, affirmed 42 N E 2d 
608, 288 NT 604 

Wash—In re O'Neil's Estate, 212 P. 

2d 823, 36 Wash 2d 325 
68 C J p 479 note 46 [b} 

(3) To support finding that testa¬ 
tor was not suffering from an in¬ 
sane delusion when he drew will 
Okl —In re Robertson’s Estate, 189 

P2d 615, 199 Okl 682 
Wis —In re McGobern’s Will, 3 N 
W2d 717, 241 Wis 99 
68 CJ P 479 note 45 [b] 

(4) To authorize verdict for con¬ 
testants 

Miss—Gholson v Peters, 176 So 
605, 180 Miss 256 

(5) To compel a finding of want 
of testamentary capacity 

Ual—In re Haywood's Estate, 240 
P 2d 1028, 109 Cal App 2d 388 

40. Anz—In re Smith's Estate, 91 
P 2d 254, 53 Anz 605 
Ual—In re Dupont’s Estate, 140 P 
2d 866, 60 Cal App 2d 276—In re 
Han'seu's Estate, 100 P.2d 776, 9S 
Cal App 2d 99 

Okl—In re Holmes' Estate, 270 P 2d 
320—^In re Mason’s Estate, 91 P 
2d 667, 185 Okl 278 
Wash—^In re Torstensen's Estate, 
184 P2d 265, 28 Wash 2d 837 
68 C J p 480 note 46 

Evidence held sofELcieiLt 

(1) To warrant finding that will 
was product of te 5 tatoi*’s insane 
delusion 

Ual—In re Halbert’s Estate, 182 P 
2d 266, 80 Cal App-2d 666 
Mich—In re Kaven’s Estate, 272 N 
W 696, 279 Mich 334 
Pa—In re Weiss' Estate, 77 A 2d 
422, 366 Pa 456 

■ViTash —In re Gwmn’s Estate, 219 
P 2d 591, 36 Wash 2d 683—In re 
Klein’is Estate, 183 P2d 518, 28 
Wash 2d 456 

—Branson v Roelofsz, 70 P 2d 
589, 62 Wyo 101 
68 C J p 480 note 46 [a] 

(2) To establish that will was 
product of sound disposing mind, 
free from, and uninfluenced by, any 
delusions. 
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rect in order to prove that tlie hallucinations and 
delusions affected tlie making of the will, but cir¬ 
cumstantial evidence may supply the proof, and if 
the evidence as a whole shows that a testator did 
not know the extent of his property, or the natural 
objects of his bounty, his will cannot be sustained 

It IS not enough to show an erroneous belief on 
the part of the testator in order to establish an in¬ 
sane delusion,but the evidence must show that 
the belief had no foundation in fact.43 it is not for 
a j'ury to appraise the impressions which a testator 
receives from personal conflict and controversy and 
hold them insane delusions, without knowing all 
the facts as they appeared to the testator, and not 
then if there was basis for the impressions, however 
exaggerated they may be An insane delusion is 
not established when the court is able to under¬ 
stand how a person situated as the testator was 
might have believed all that the evidence shows 
that he did believe and still have been in full pos¬ 
session of his senses 


The fact that the testator distributes his property 
unequally among the natural objects of his bounty 
because of prejudice or unfriendliness docs not 
establish that he labored under an insane delusion 
toward relatives as to whom slight provision or no 
provision at all is made,^® but it is a circumstance 
to be consideied,^'^ and when unexplained tends to 
show a delusion A mere groundless belief mani¬ 
fested under suddenly aroused emotions and which 
lacks persistence and continuity affords no evidence 
of mental delusion.49 

§ 66. Peculiar Belief or Opinion and Eccen¬ 
tricity 

Testamentary incapacity Is not established by proof 
that the testator entertained peculiar beliefs or opinions, 
or by evidence of eccentricities 

Testamentary incapacity is not established by 
proof that the testator entertained peculiar beliefs 
or opinions Evidence of eccentricities does not 
establish testamentary incapacity 


Iowa—In re Kansom's E3state, 67 N 
W2d 89, 244 Iowa 343 
Kan —In re Millar's Estate, 207 P 
2d 483, 167 Kan 455 
68 C J p 480 note 4'6 [a], 

Evidence lield insnfflclent 

(1) To warrant conclusion that 
the provisions of the will were 
prompted hy an insane delusion 
Ark—Jones v National Bank of 
Commerce in Memphis, 249 S W 2d 
105, 220 Ark 666 

CaJ —In re Eingrenfelter’s Estate, 241 
P 2d 990, 38 Cal 2d 671 
In re Peterkin’s Estate, 73 P 2d 
8'97, 23 Cal App 2d 597 
Mich—^In re Rowling's Estate, 289 
NW 136, 291 Mich 218 
Mo—Stevens v Meadows, 100 SW 
2d 281, 340 Mo 252 
NJ—In re Ratti's Will, 15 A 2d 
616, 128 N JEq 16 
Or—In re Jackson’s Estate, 220 P 
2d 96. 189 Or 328 

Wash—^In re O’Neil's Estate, 212 P 
2d 823, 36 Wash 2d 326 
Wis—^In re Williams' Will, 41 NW 
2d 191, 256 Wis 338—In re Week’s 
Estate, 19 NW2d 184, 247 Wis 
197 

68 C J p 480 note 46 [b] 

(2) To show that will was the 
result of monomania 

Ga—Brumbelow v Hopkins, 29 S 
E 2d 42, 197 Ga 247 

(3) To support finding that obses¬ 
sions amounting to insane delusions 
dxd not affect will as drawn 

Wis—In re McGobern’s Will, 3 NW 
2d 717, 241 Wis 99 
63 C,J. p 480 note 46 [b] 

41* —In re Torstensen’s Es¬ 

tate, 184 P.2d 255, 28 Wash 2d 837 


42. Iowa —^In re Henry's Estate, 149 
NW 606, 167 Iowa 567 

43. Ill—Jackman v North, 75 NE 
2d 324, 398 Ill 90, 175 ALR 868 

68 C J p 480 note 43 
Evidence held sufficient to furnish 
a substantial basis for the testator's 
belief 

Cal—^In re Alegria’s Estate, 197 P 2d 
671, 87 Cal App 2d 645 
68 C J p 480 note 48 [a] 

Evidence held to make prima facie 
case for contestants 
Tenn—^Melody v Hamblin, 115 SW 
2d 237, 21 Tenn App 687 
68 C J p 480 note 48 [d] 

4(4 Mich—^Jackson City Bank & 
Trust Co V Townley, 266 NW 
345, 268 Mich 340 

45. Ky—^Bums v Burris, 276 SW 
820. 210 Ky 731 

46. Ill—^Parmer v Davis, 124 NE 
640, 289 Ill S92 

68 C J p 480 not© 50 
Right to make unjust or unnatural 
will see infra § 132 

47. Cal —^In re Lingenfelter’is Es¬ 
tate, 241 P2d 990, 38 Cal 2d 571 

In re Nolan’s Estate, 78 P 2d 
456, 26 Cal App 2d 738—In re Sand¬ 
man's Estate, 8 P2d 499, 121 Cal 
App 9 

46. Cal —^In re Sandman's Estate, 
supra 

49. Ark.—Schweitzer v Bean, 242 S 
W. 63, 164 Ark 228 

60. Iowa—^In re Ruedy's Estate, 66 
NW2d 387, 246 Iowa 1307 
Pa—^In re Johnson’s Estate, 87 A. 
2d 188, '370 Pa. 126—^In re Conway’s 
Estate. 79 A.2d 208, 366 Pa. 641— 
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In re Higbee’s Estate, 76 A 2d 699, 
365 Pa 381 

In re Nelson's Estate, Orph, 66 
York LegRec 161—In re Lauer’s 
Estate, Orph, 68 York LegRec 
167, affirmed 41 A 2d 662, 361 Pa 
438 

68 C J p 481 note 65 
Prejudices and beliefs as affecting 
capacity In general see supra $ 23 

Beliefs of militant feoaUnlst held to 
show incapacity 

Evidence sustained finding that 
militant feminist who regarded men 
as a class with an insane hatred, 
and who looked forward to the day 
when women would bear children 
without the aid of men and all males 
would be put to death at birth, lack¬ 
ed testamentary capacity, reQUirlng 
the setting aside of probate of will 
leaving her estate to the National 
Women's Party 

NJ—^In re Stnttmater's Estate, 63 
A.2d 206, 140 N JEq 34 

51. Cal—^In re Lingenfelter's Es¬ 
tate, 241 P2d 990, 88 Cal 2d 671— 
In re Wright's Estate* 60 P.2d 
434, 7 Cal 2d 348 

In re Teed's Estate, 247 P 2d 
64, 112 Cal App 2d 638 
Ga —^Brumbelow v Hopkins, 29 S B 
2d 42, 197 Ga. 247 

Ill—Gilbert v Oneale, 21 NE2d 283, 
371 Ill 427 

Ind—^Potter v Emery, 26 NB2cl 
554, 107 Ind App 628 
Ky—^Blckel v Louisville Trust Co, 
197 SW2d 444, 303 Ky 356 
NJ—In re Lucas’ Will, 1 A 2d 929, 
124 N J Eq '347—^In re McComb, 
177 A 849, 118 N. J Eq 119 
Pa—re Weber's Estate, 5 A 2d 
550, 334 Pa. 216. 
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Religious beliefs Mere religious fervor or be¬ 
lief, regardless of the character of the religion, is 
not evidence of mental incapacity ^2 Belief in 
spiritualism is not evidence of an unsound mind,52 
unless the testator’s mind is controlled by such belief 
so as to prevent a rational disposition of his prop¬ 
erty 

§ 67 Physical Condition and Mental De¬ 
rangement Therefrom 

Testamentary incapacity is not established by proof 
of the mere fact that the testator was not in sound health 
at the time the will was executed, or by evidence of his 
ailing or weakened physical condition, or that he was 


suffering from disease, or dying, but the fact that he was 
in an enfeebled condition at the time of the execution 
of the will IS entitled to consideration, and is of marked 
significance where there is also evidence tending directly 
to show his enfeebled mental condition 

Testamentary incapacity is not established by 
proof of the mere fact that the testator was not in 
sound health at the time his will was executed,^^ 
or by evidence of his ailing or weakened physical 
condition,or that he was dying 57 Accordingly, 
incapacity is not established by the mere fact that 
the testator suffered from disease58 such as apo¬ 
plexy,59 Bright’s disease,69 cancer,®^ cholera,62 dia- 
betes,63 disease of the brain, 64 or by the fact that 


Wash—In re Denison's Estate, 162 
P2<i 245, 23 Wash 2d 699 
68 C J p 481 note 57 
Eccentricities resulting* from old age 
see infra 5 68 

Evidence that testator had become 
seedy, unkempt, and durty, that such 
appearance caused embairassment 
and humiliation to his relatives, 
would not establish lack of testa¬ 
mentary capacity, in the absence of 
other proof of mental disturbance 
Ky—Bickel V Louisville Trust Co, 
197 SW2d 444, 303 Ky 356 

52. Mo—Mmturn v Conception Ab¬ 
bey, App, 61 S W 2d 352 
68 C J p 481 note 59 
Truth of religious views held tt.ot 
subject for judicial inquiry 
Okl—In re Elston's Estate, 262 P 2d 
148 

53 Ky—Nalty's Adm’r v Pran^- 
man’s Ex’r, 299 SW 585, 221 Ky 
709 

6S C J p 481 note 60 

54. Cal—^In re Willit's Estate, 163 
P 537, 175 Cal 173 

68 C J p 481 note 61 

55. Cal —In re Russell's Estate, 182 
P2d 318, SO Cal App 2d 711 

Mich —In re La Liberte's Estate, 
262 NW 278, 272 Mich 424 
Minn—In re Holmstrom’s Estate, 
292 NW 622. 208 Minn 19 
Mo—Higgins V. Smith, App, 150 
S W2d 639 

Pa—In re Conway's Estate, 79 A 2d 
208, 366 Pa 641 

In re Rupert’s Estate, Orph, 32 
Del Co 338, affirmed 36 A 2d 500, 
349 Pa 58 

Tex—^In re Boultinghouse’s Estate, 
Civ App, 267 S W2d 614, error dis¬ 
missed 

68 C J p 481 note 63 
Old age, impairment of memory, and 
physical condition as affecting ca- , 
pacity In general see supra 27- 
30 

Presumption arising from physical 1 
condition see supra S 39 ! 

Evidence held flufflclent to fehow ] 
that testator, edthough physically ill, j 


was mentally competent on day will 
was executed 

Or—In re Southman's Estate, 168 
P 2d 572. 178 Or 4i62 
68 C J p 481 note 63 [a] 

56. Okl—In re Martin's Estate, 261 
P 2d 603—King v Gibson. 249 P 
2d 84, 207 Okl 251—^In re Baker’s 
Will, 248 P2d 627, 207 Okl 158— 
In re Wheeling’s Estate, 175 P 2d 
317, 198 Okl 81—^In re Smith’s Es¬ 
tate, 172 P 2d 328, 197 Okl 405— 
Amo.s V Pish, 144 P 2d 967, 193 
Okl 406—In re Shipman's Estate, 
85 P 2d 317, ISi Okl 56 

Evidence held sufficient 

(1) To show that testatrix, al¬ 
though physically weak, had mental 
capacity to execute will 

Cal—In re Leahy's Estate, 54 I'2d 
70 4, 5 Cal 2d 301 
68 CJ p 481 note 63 [a] 

(2) To show that impairment of 
testator's eyesight or ot his heanng 
at time of making wills was so slight 
that It did not interfere with his 
making a will 

La—Succession of Feitel, 175 So 
72, 187 La 696 

57. Ariz—In re Walters' Estate, 267 
I’ 2d 89i6, 77 Anz 132 

Cal —In re Greenhill's Estate, 221 
P2d 310, 99 Cal App 2d 165—In le! 
Garvey's Estate, 101 P 2d 551, 38 
Cal App 2d 449 

ICan— Corpus Juris cited, in Kunkle 
V Urbansky, 109 P 2d 71, 74, 153 
Kan 117 

La—McCarty v Tnchel, 46 So 2d 
621, 217 La 444 
68 C J p 482 note 75 

58. Cal —In ro Hopkins’ Estate, 29 
P2d 249, 136 Cal App 590 

Pla—In re Wilmott's Estate, 66 So 
2d 465, 40 A.LR2d 1399 
La.—Succession of Angers, 17 So 2d 
247, 205 La. 190. 

Md—Smith V Biggs. 189 A. 256, 171 
Md 628—Sellers v Qualls, 11 o a 
2d 73—^Plummer v Livesay, 44 A. 
2d 919, 185 Md 460 
Mich—^In re Burwitz' Estate, 261 N 
W 121, 272 Mich 1C 
Minn—^In re Rasmussen's Estate, 69 
N'W.2d 630 


Mo—^Whitacre v Kelly, 134 SW2d 
121, 345 Mo 489—Nute v Fry. Ill 
S W2d 84. 341 Mo 1138 
Mont—'In re Benson's Estate, 98 P 
2d 868, 110 Mont 25 
NT—In re Silverman’s Will, 97 N 
T S 2d 490, 198 Misc 274 
Pa—In re Johnson’s Estate, 87 A 2d 
188, 370 Pa 125—In re Conway’s 
Estate, 79 A 2d 208, 3»66 Pa. 641— 
In re Higbee’s Estate, 75 A 2d 399, 
365 Pa 3S1 

In re Nelson’s Estate, Orph., 66 
York LegRec 161—In re Laucr's 
Estate, Oiph, 58 York LegRec, 
157, affiimed 41 A 2d 552, 831 Pa 
438 

68 C J p 482 note 64 

59 ICy—Rueff v Light, 114 SW2d 
506, 272 Ky 449 

68 C J p 482 note 63 

60 Cal—In le Short’s Estate, 47 
P 2d 555, 7 Cal App 2d 512 

Wis —In re Jacobson's Will, 270 N 
W 923. 223 Wis 508 
68 C J p 482 note 66 
61. Kan —Corpus Jans cited in 
Kunkle v Urbansky, 109 P 2d 71, 
74, 163 Kan 117 
68 C J p 482 note 67 
62 Philippine—Galvez v Galvez, 26 
I'hilippine 243 
68 C J p 482 note 68 
C3 NJ—In le Ca'stellano’s Will, 
171 A 139, 115 NTEq 356 
Or—In re Provolt's Estate, 151 P 2d 
736, 176 Or 128 

Wis —In re Jacobson's 'Will, 270 "V 
W 923, 223 Wis 608 
64. La—McCaity v Tnchel, 46 So 
2d 621, 217 La 444 

Speech difficulty following cerebral 
seizure 

Evidence that tc'stator stutterr d 
or had difficulty in speech iiumi ai- 
ately after a cerebral sei/ure, whu h 
was limited to the poiLion of tht 
brain that governed speech, did nnt 
establish lack of test.amentiry t »- 
pacity, partlculaily whfro tistritur 
improved «nd uas rehox^d from tint 
difficulty duiing the two , lo’- 

lowing 

NY—In Wood's Will. 4^ N \ M I'd 
734, 268 App l>i% 776, 7Si. 
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the testator suffered from dropsy, epilepsy, 
influenza,®'^ paralysis,®^ paresis,®® pneumonia,'^® or 
tuberculosis The fact that a testator was in an 
enfeebled condition at the time of the execution of 

the will IS, however, entitled to consideration, *^2 

and IS of marked significance where there is also 
evidence tending directly to show his feeble mental 
conditionIn order to constitute proof of testa¬ 
mentary incapacity, the ailing or weakened physical 
condition must be shown to have rendered the testa¬ 
tor incapable of understanding the nature and con¬ 
sequences of his acts at the time he made the will 


§ 68. Old Age and Accompanying Physical 
and Mental Weakness 

Testamentary incapacity is not established by evi¬ 
dence that at the time of the execution of the will the 
testator was advanced in years, even though the will 
was executed while he was physically infirm or suffer¬ 
ing from arteriosclerosis or senile dementia; but proof 
of the advanced age of the testator m connection with 
other evidence may aid m supporting a finding of testa¬ 
mentary incapacity. 

Testamentary incapacity is not established by evi¬ 
dence that at the time of the execution of the will 
the testator was advanced in years,^^ although the 


S5. Tex —^Hill V Crow, Civ App, 
241 S W 184 
68 C J p 482 note 69 
se. Wis —^In re Denisseau's Will, 
184 NW 706. 176 Wis 140, 16 
ALR 1412 
68 C J p 482 note 70 
67. Tex—^Adkins v Henson, Civ 
App, 256 SW 967 
68 C J p 482 note 71 
©8 Pa —^In re Moms’ Estate, Orph, 
21 Wash Co 120 
*68 C J p 482 note 72 
©9, La—McCarty v Tnchel, 46 So 
2d 621, 217 La. 444 
70. Cal —^In re Casarotti’s Estate, 
192 P 1085, 184 Cal 73 
NT—In re Brown’s Estate, 257 N 
Y S 864, 143 Misc 688 
68 C J p 482 note 73 
71 Ky—Bailey v Bailey, 212 SW 
595, 184 Ky 456 
68 C J p 482 note 74 
72, Ark—Yarbrougrh v Moses, 267 
S W2d 289, 223 Ark 489 
Cal —In re Siiort’s Estate, 47 P 2d 
555, 7 Cal App 2d 612 
D C —McCartney v Hoimquist, 106 
P2d 855, 70 App DC 334, 126 A 
LR 375 

Ill—Dombrowski v Von Bionk, 76 
NB2d SOO, 833 Ill App 161 
Tex —^Walston v Mabry, Civ App , 
225 S W2d 1014 
68 ■CJ p 482 note 76 

73. Cal—In re Doolittle, 94 P 240, 
153 Cal 29 

Svidenoe lield sufficient to show 
want of mental capacity 
Oal —In re Doolittle, isupra 

In re Prank’s Estate, 226 P 2d 
767, 102 Cal App 2d 126—In re Al¬ 
bertson's Estate, 87 P2d 883, 31 
Cal App 2d 211 

Ill —In re Plummer’s Estate, 30 N 
E2d 189, 307 Ill App 378 
Ind—Ailes V Ailes, IX NE2d 73, 
104 Ind App 302 

Ky—^Loving'3 Adm’r v Williamson, 
119 SW2d 651, 274 Ky 571 
La—Clanton v Shattuck, 30 So 2d 
823, 211 La. 750. 

Pa—In re Skrtic’s Estate, 108 A 2d 
750, 378 Pa, 95—^Kling-ner v Dug- 
acki, 61 A 2d 627, 356 Pa 143 
Tex.—Grimes v Mulry, CivApp, 280 


SW2d 343—Hickman v Hickman, 
CivApp, 244 SW2d 681, error re¬ 
fused no reversible error 

Wash-—In re Johnson’s Estate, 148 
P2d '962, 20 Wash.2d 628 

74. Okl—^In re Martin’s Estate, 261 
P2d 603—Kinr V Gibson, 249 P 2d 
84, 207 Okl 251—^In re Wheeling's 
Estate. 176 P 2d 317, 198 Okl 81 
—In re Smith’s Estate, 172 P 2d 
328, 197 Okl 405—^Amos v Fish, 
144 P 2d 967, 193 Okl 406—In re 
Shipman’s Estate. 85 P 2d 317, 184 
Okl 56 

75. Cal—In re White’s Estate, 276 
P2d 11, 128 Cal App 2d 659—Jen¬ 
sen V Jensen, 192 P 2d 55, 84 Cal 
App 2d 764—In re Russell’s Estate, 
182 P2d 318, 80 Cal App 2d Ill- 
In re Schwartz* Estate, 155 P 2d 
76, 67 Cal App 2d 512 

Ga—Pehn v Shaw, 35 S E 2d 253, 
199 Ga 747 

Iowa—In re Sinift’s Estate, 10 NW 
2d 650, 233 Iowa 800 

Ky—^New v Creamer, 275 S W 2d 
918—Hurley v Blankinship, 229 S , 
W2d 963, 313 Ky 49, 21 ALR i 
2d 817 , 

Me—Appeal of Martin, 179 A 655, 
133 Me 422 

Mich—Michels v Socall, 275 NW 
668, 281 Mich '633 

Neb—^In re Enright’s Estate, 271 N 
W 162, 132 Neb 111 

NY—In re Jones’ Estate, 278 NYS 
887, 155 Misc 49 

Okl —In re Lincoln’s Estate, 94 P 2d 
227, 185 Okl 464—In re Sixkiller, i 
32 P2d 936, 168 Okl 302 

Pa—In re Johnson’s Estate, 87 A 
2d 188, 370 Pa. 125—In re Con¬ 
way’s Estate, 79 A 2d 208, 366 Pa 
641—In re Higbee’s Estate, 75 A 
2d 599, 365 Pa. 381—In re Ash’s 
Estate, 41 A 2d 620, 351 Fa 317 
—In re Rupert's Estate, 36 A 2d 
500, 349 Pa 58—Kish v Bakaysa, 
199 A 321, 330 Pa 533 
In re Loeper's Estate, Orph, 47 
Berks Co 131—In re Burns* Estate, 
Orph , 34 West Co 245—In re Nel¬ 
son’s Estate, Orph, 66 York Leg 
Rec 161—In re Lauer's Estate, 
Orph, 68 York Leg Rec 157, af¬ 
firmed 41 A 2d 652, 351 Pa. 438 
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Wis—In re Jacobson’s Will, 270 N 
W 923, 223 Wis 508 
68 C J p 482 note 79 
Age as afCecting capacity in general 
see supra § 27 

Marriage at advanced age see infra 
§ 72 

Presumption arising from old age 
see supra § 30 

BvideoLce held to show testaanentary 
capacity 

Fla—In re Starr’s Estate, 170 So 
620, 125 Fla 536 

La—Succession of Prejean, 71 So 
2d 328, 224 La 921-—Landry v 

Landry, 199 So 401, 196 La. 400 
I —RO'Strup V Succession of Spicer, 
165 So 307, 183 Lsu 1087 
Me—Appeal of Eastman, 191 A 686, 
135 Me 233 

Minn—In re Geske’s Estate, 1 NW 
2d 423, 211 Minn 417 
Neb—^In re Hagan’s Estate, 9 NW 
2d 794, 143 Neb 459, 154 ALR 
673 

NY—In re Greffs Will, 77 NYS 2d 
903, 273 AppDiv 925, motion de¬ 
nied 79 NTS 2d 8165, 273 AppDiv 
1035, motion dismissed 80 N E 2d 
659, 298 NY 510 
In re Vonbaus’ Estate, 4 NYS 
2d 599, 167 Misc 660 
Or—In re Andersen’s Estate, 235 P 
2d 869, 192 Or 441 
Pa—^In re Cressman’s Estate, 31 A 
2d 109, 346 Pa. 400 

Tex—^Davidson v Gray, CivApp, 97 
S W2d 488 

Va—Croft V Snidow, 33 S E 2d 208, 
183 va 649 

Wash—In re Chapin’s Estate, 135 
P2d 446, 17 Wash 2d 196 
Wis—In re Boston’s Estate, 33 NW 
2d 257, 253 Wis 8—In re Ehlke's 
Will, IS NW2d 490, 246 Wis 654, 
vacated on other grounds 19 NW 
2d 888, 247 Wis 534 
Wyo—^In re Lane’s Estate, 58 P 2d 
415, 60 Wyo 119, rehearing denied 
60 P2d 360, 50 Wyo 119 
i68 C J p 4S2 note 79 [aj. 

Evidence held jnsnfflcleat to prove 
aged testator’s testamentary ca¬ 
pacity 

NY—In re Levy’s Estate, 68 N.T. 
S 2d 5. 
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WILLS §§ 68-69 

Will was executed while he was physically infirm,'^® the clearest and most convincing proof of invalidity 
or suffering from arteriosclerosis,^7 or senile the courts will uphold the will of an aged person.®^ 
dementia ,78 and proof of eccentricity incident to 

old age IS not of itself sufficient evidence to show § Circumstances of Execution 
lack of capacity of the testator to make a will.79 

Failure of memory of an aged person does not prove On the issue of testamentary capacity the facts and 

incapacitySO unless it was so total or so extended connected w.th the execution of the will 

^ may be considered, 

as to make incapacity practically certain,and 

neither does the fact that he required repetition of On the issue of testamentary capacity the facts 
questions The advanced age of the testator at and circumstances connected with the execution of 
the time of making the will is a circumstance not the will may be considered Where the lawyer 
to be Ignored, however, ^3 and in connection with attending the execution of the will is of unques- 
other evidence may aid in supporting a finding of tioned ability and integrity, it is some evidence of 


testamentary incapacity but in 


76. Cal—In re Russell’s Estate, 182 
P2d 318, 80 CalApp2d 711 
Mich—In re Brmer’s Estate, 266 N 
W 394, 275 Mich 396—In re La 
Liherte’s Estate, 262 NW 278, 272 
Mich 424 

NJ—In re Gotchel’s Estate, 76 A 2d 
901, 10 NJ Super 20S 
Ohio —Caswell v Lcrmann, 88 N E 
2d 405, 85 Ohio App 200 
Pa—In re Johnson's Estate, 87 A 2d 
188, 370 Pa 125—In ro Highee’s 
Estate, 75 A 2d 599, 365 Pa 381 
—Kish V Bakaysa, 199 A 321, 330 
Pa 533 

In re Nelson’s Estate, Orph , 66 
York Leg Rec 161—In re Lauer’s 
Estate, Orph, 68 York Leg Rec 
IIT, affirmed 41 A 2d 552, 3ol Pa 
438 

68 C J p 483 note 80 

77 Cal —In re Simmons’ Estate, 
151 P2d 8, 65 Cal App 2d 533 
Mass—Ronan v Moronoy, 47 NE2d 
933, 313 Mass 475 

NY—In re Coddin^ton’s Will, 118 
NYS2d 525, 281 App Div 143, af¬ 
firmed 120 N E 2d 777, 307 N Y 181 
Ohio—Bioun V Jacoby, 0 NE 2d 
603, 55 Ohio App 250 
Okl—In re Holmes' Estate, 270 P 
2d 320 

Ya—Hall v Hall, 23 S E 2d 810, 181 
Va 07 

Wash—In re Chapman’s Estate, 225 
P 2d 883, 37 Wa^h 2d 682 
68 C J p 483 note 80 [c] 
AxteriosclecosiH complicated with 
nephritis 

Ill—Lot?bdon V Log-sdon, 104 NE 
2d 622, 412 Ill 10 

78. Kan—In re Regie’s Estate, 228 
P2d 722, 170 Kan 558 
Okl—^In re Williams’ Estate, 240 P 
2d 94, 207 Okl 200 
Or—In re Provolt’s Estate, 161 P 
2d 736, 175 Or 128 

Wajsh—^In re Chapman’s Estate, 226 
P2d 883. 37 Wash 2d 682 
68 C J p 483 note 81 

Evidence held stLfliclen.t to sustain 
conclusion that testator was in ad¬ 
vanced stage o£ senile dementia. 


the absence of | capacity 87 

Mont—In re Cissel’s Estate, 66 P 2d 
779, 104 Mont 306 

79 Pa—In re Higbee’s Estate, 75 
A 2d 599, 365 Pa 381—Kish v 

Bakaysa, 199 A 321, 330 Pa 533 
In re Catania’s Estate, 20 Pa 
Dist & Co 656 

In le Loeper's Estate, Oiph, 47 
Berks Co 131 

WVa—Prichard v Prichard, 65 SE 
2d 65, 135 WVa 767 
68 CJ p 483 note 83 
Eccentiicities m general see supra § 
66 

80. Cal —In re White’s Estate, 276 
P2d 11, 128 Cal App 2d 659—Jen¬ 
sen V Jensen, 192 P 2d 55, 84 Cal 
App 2d 754 

Mich—In re Cotcher's Estate, 264 N 
W 325, 274 Mich 154 
Mo—Walter v Alt, 152 S W 2d 135, 
318 Mo 53—^Hennings v Hallar, 
140 SW2d 338, 347 Mo 827 
NJ—In re Gotchel’s Estate, 76 A 
2d 901, 10 NJ Super 208 
Okl—In re Wilkins’ Estate, 185 P 2d 
213, 199 Okl 249 

Pa—In re Johnson’s Estate, 87 A 2d 
1S8, 370 Pa 125—In re Higbee's 
Estate, 76 A 2d 599, 365 Pa 381 
In re Schaffer’s Estate, Orph , 48 
D.iuphCo 378—In re Lockard’s 
Will, Orph, 60 Lane L Rev 455— 
In le Sassaman’s Estate, Orph, 26 
North Co 348—In re Miller’s Es¬ 
tate, Orph , 35 West Co 11—In re 
Burns’ Estate, Orph, 34 West Co 
246—In re Nelson’s Estate, Orph, 
66 York Leg Rec 161—In re Lau¬ 
er’s Estate, Orph, 68 York Leg 
Rec 157, affirmed 41 A 2d 652, 351 
Pa 438 

68 C J p 483 note 83- 
Occasional failures to recognize old 
ac^namtoiLces 

Ky—^New V Creamer, 276 S W 2d 918 
—Middleton v Skaggs, 91 S W 2d 
1016, 263 Ky 81 

Pa —^In re Loeper’s Estate. Orph , 47 
B rks Co 131 
68 C J p 483 note 83 [b]. 

81- Cal—In re Langley's Estate, 73 
P 824, 140 Cal 126 
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Pa—In re Lawrence’s Estate, 132 A. 
786, 286 Pa 58 

82. Mo—Hennings v Hallar, 149 S. 

W 2d 338, 347 Mo 827 
83- Ark—Yarbrough V Moses, 267 S 
W2d 289 

68 C J p 483 note 85 
84 Cal—In re Dupont’s Estate, 140 
P2d 866, 60 Cal App 2d 276 
Iowa—In re Kenny’s Estate, 10 N 
W 2d 73, 233 Iowa 600 
Evidence held to show incapacity 
Cal—In re Johnson’s Estate, 10 3 P 2d 
782, 85 Cal App 2d 760—In re Hart¬ 
ley’s Estate, 31 P 2d 240, 137 Cal 
App 630 

Ill—Hockersmith v Cox, 95 NE2d 
46 4, 407 Ill 321—Crescio v Crescio, 

C NE 2d 628, 365 Ill 393 
Kan—Smith v Salthouse, 76 P 2d 
836, 147 Kan 354 

Ky—Keller v Williams, 140 S W 2d 
827, 283 Ky 127 

Mmn—In re Healy’s Estate, 68 NW 
2d 401—In re Palmer’s Estate, 67 
NW2d 409, 238 Mum 649 
KY—In re Morey’s Will, 4 N Y S 2d 
125, 254 AppDiv 713 
In re Forsyth's Estate, 9 N Y S 
2d 642, 169 Misc 1042—In re Lash¬ 
er's Estate, 2 N Y S 2d 204. lOo 
Misc 592 

Tenn—Haley v Agilvie, 2 TennApp 
607 

Tex—King v King, Civ App, 24 2 S 
W 2d 925, reversed on other 
grounds In re King’s Estate, 214 S 
W2d 660, 150 Tex 662—Oglesby v 
Hams, Civ App, 130 S W 2d 449, 
error dismissed, ludgment correct 
—Mills V Kellahm, Civ App , 91 S 
W 2d 1079, error dismissed 
Wash—In re Porsman’s Estate, 30 
P 2d 941, 177 Wash 38 
68 C J p 484 note 86 [a] 

85. NY—^In re Benewav’s Will, 71 
NYS2d 361, 272 AppDiv 463 

86 Mich—In re Walz's Estate, 183 
NW 754, 215 Mich 118 
68 C J P 484 note 87. 

37. Pa—^In re Brennan’s Estato, ICS 
A 25, 312 Pa 335 
68 C J p 484 note 88. 
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Subscribing witnesses When the subscribing wit¬ 
nesses are above suspicion, fully aware of their 
duty, and competent to perform it, an imputation of 
incapacity may be sustained only by strong evi¬ 
dence The fact that an alienist became a witness 
to the will at the instance of the beneficiaries is not 
a suspicious circumstance 8^ The mere circumstance 
that the testator himself did not formulate words 
of lequest that others witness the execution of his 
will does not tend to prove incapacity 

T estator*s signatui e to wiIL Where the signature 
of the testator to the will is m his natural hand in 
conformity with his normal handwriting, it is evi¬ 
dence of mental and physical soundness If the 
testator’s name is signed differently from his usual 
mode of writing it, such circumstance may be con¬ 
sidered on the question of testamentary capacity,^^ 
but it is not conclusive that the testator was in¬ 
competent The fact that the signature on the 
will was scrawling and illegible compared to earlier 
exemplars of the testator’s signature constitutes no 
substantial evidence of incompetency 

Dictated or written by testator When a will is 


sensible and especially where it provides for a just 
and reasonable disposition of his property, the fact 
that It was dictated^^ or written by the testator^^ 
IS evidence of testamentary capacity. 

§ 70. Mental Condition Prior and Subsequent 
to Execution of Will 

Before evidence can be held legally sufficient to over¬ 
throw the presumption of testamentary capacity, it must 
be diiected to the date of the execution of the will, and 
while evidence of the testator's mental condition before 
or after the execution of the will is not conclusive, and 
weakens as time lengthens in either diiection, it is evi¬ 
dence to be weighed and considered. 

Before evidence can be held to be legally sufficient 
to overthrow the presumption of testamentary ca¬ 
pacity it must be directed to the date of the execu¬ 
tion of the will Evidence of the testator’s mental 
condition before or after the execution of the will 
is not conclusive,but serves only as an aid to 
determine the primary question 9^ The state of 
the testator’s mind at other times can have no pro¬ 
bative force except as it may tend to show his 
mental condition at the time the will was executed.^ 


88. SC — ^Meajis v Means, 36 SCL 
187 

89. NY—^Matter of Journeay, 44 N 
TS 548, 15 AppDiv 567, affirmed 
67 NB 1113, 162 NT 611 

In re Benjamin’s Will, 136 NTS 
1070 

90 Cal —In re Holloway's Estate, 
236 P 1012, 196 CaJ 711 
Necessity and sufficiency of request 
see infra § 186 

91. Tex —Corpus Juris g.tioted In. 
Scott V McKibban, Civ App, 110 
S W 2d 72, 75, reversed on other 
grounds McKibban v Scott, 114 
S W 2d 213, 131 Tex 182, 115 A L R 
1421 

68 C J p 484 note 93 

92 Pa—In re Fay’s Estate, Orph , 
31 Erie Co 363 

Tex—Corpus Juris iiuoted. In Scott 
V McKibban, Civ App, 110 SW2d 
72, 75, reversed on other grounds 
McKibban v Scott, 114 S W 2d 213, 
131 Tex 182, 116 ALiR 1421 
68 C J p 484 note 94 

93 Cal—In re Lilttle’s Estate, 189 
P 818, 46 Cal App 776 

68 C J p 484 note 95 
TTse of different middle Initial does 
not raise inference of lack of testa¬ 
mentary capacity where it was done 
on the advice of her attorney, be¬ 
cause testatrix so held the title to 
certain real estate 

Pa—In re Mills’ Estate, 79 PaDist 
& Co 417 

94. Cal—In re Powers" Estate, 184 
P2d 319, 81 Cal App 2d 480. 


Reason for rule 

The fact was as readily attributa¬ 
ble to physical as mental weakness 
Cal —In re Powers’ Estate, 184 P 2d 
319, 81 Cal App 2d 480 
95 Mich—In re Aylward's Estate, 
219 NW 697, 243 Mich 9 
68 CJ p 484 note 97 
FersonaUy instructmg draftsman 
A will is sustained as a general 
rule where the evidence shows that 
testator personally instructed the 
draftsman as to the will’s pi epara- 
tion, especially when no one else was 
present 

Tex—Barton v Bailey, Civ App , 202 
SW2d 277, error refused no re¬ 
versible error 
68 C J p 484 note 97 [c] 

Change 

Fact that testator on hearing the 
will read had a change made so as 
to incorporate a bequest to children 
of his sister was strong evidence of 
testamentary capacity. 

Ky—^Higgs’ Ex’x v Higgs’ Ex’x, 160 
S W2d 681, 286 Ky 236 

96. La —Wilcox V Hammond, 112 
So 376, 163 La. 489 

68 C J p 484 note 98 
Evidence of execution during lucid 
interval see supra § 63 

97. Kan—In re Hall's Estate, 196 
P2d 612, 165 Kan 465 

Md—Lynn v Magness, 62 A 2d 604, 
191 Md 674—Bell v Wolfkill, 137 
A 36, 162 Md 407 

Mo—^Baker v Spears, 210 SW2d 13, 
357 Mo 601. 

S C —^McCollum V Banks, 60 S E 2d 
199, 213 S C 476. 
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Conduct and declarations before and 
after execution see infra § 72 
Presumption of testamentary capac¬ 
ity see supra § 31 

"Testimony of mental incapacity 
must bear a reasonable relation to 
the time of the execution of the will ’’ 
Kan —BaJcer v Murray, 160 S W 2d 
27, 28, 289 Ky 733 

98. Cal —^In re Sandman’s Estate, 8 
P2d 499, 121 Cal App 9 

Pa—In re Lewis’ Estate, 72 A 2d 80, 
3C4 Pa 226 

Tenn —^American Trust & Banking 
Co V Williams, 225 S W 2d 79, 32 
Tenn App 692 

As against positive testimony of sub¬ 
scribing witnesses 

(1) Evidence of mental condition 
before or after execution of the will 
does not controvert positive testi¬ 
mony of subscribing witnesses unless 
it would be proof of testamentary in¬ 
capacity at time will was signed 
Ga —Beman v Stembridge, 85 S E 2d 

434, 211 Ga. 274—^Anderson v An¬ 
derson. 80 SE2d 807, 210 Ga 464— 
Ware v Hill, 71 S B 2d 630, 209 
Ga 214—^Norman y. Hubbard, 47 S 
E2d 674, 203 Ga 630—Pehn v 
Shaw, 35 SE2d 253, 199 Ga 747 

(2) Weight accorded testimony of 
subscribing witnesses generally see 
infra § 76 

99. Kan—^In re Hall’s Estate, 195 
P 2d 612, 165 Ban 465. 

1. Mo—Glover v Bruce, 265 S W- 
2d 346—^Morton v Simms, 263 SW 
2d 436—Walter v Alt, 152 SW2d 
135, 348 Mo 63—Hennings v Hal- 
lar, 149 SW2d 338, 347 Mo 827. 
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If decedent knew and understood the business in 
which he was engaged at the time of execution, evi¬ 
dence as to his state of mind at other times becomes 
of no importance ^ Evidence of incompetency be- 
foie or after the execution of the will is, however, 
evidence to be weighed and considered,3 and in¬ 
capacity may, according to the particular circum¬ 
stances, be established by evidence of the testator’s 
condition before or after the execution,^ as where 
there is no evidence to the effect that testator had 
normal periods, and it was shown that his condition 
was one that grew progressively worse 5 Testi¬ 
mony of witnesses who were present at the time of 
the execution of the will is not conclusive against 
testimony of others who saw the testator within a 
few days of the execution of the will 6 The remote¬ 
ness of time bears on the weight of the evidence^ 
which weakens as time lengthens in either direc¬ 
tion ® 

In view of the fact that on proof of general, 
fixed, and habitual insanity a presumption of 
continuity is raised, as discussed supra § 36, it is 


not necessary in case of permanent insanity to prove 
insanity at the exact time the will was executed ® 
If general insanity is established and the whole evi¬ 
dence leaves the issue in doubt, probate of the will 
should be denied Where there is no claim of 
permanent mental derangement, it must be shown 
that at the very time the will was executed the 
testator had not sufficient testamentary capacity 
Proof of testator’s insanity will justify a finding of 
incapacity at some prior date only where the condi¬ 
tion must have existed for some time, as where the 
disease is progressive and has arrived at an ad¬ 
vanced stage 

§71. Transaction of Business and Manage¬ 
ment of Property 

Mere proof that the testator was incapable of trans¬ 
acting ordinary business does not prove testamentary 
incapacity, but evidence that he was mentally incapable 
of transacting any kind of business is sufficient to estab¬ 
lish incapacity The fact that the testator transacted 
his own business and managed his property is strong 
evidence of testamentary capacity, but not conclusive. 

Mere proof that the testator was incapable of 


Klaus v Zimmerman, App, 174 
S W2d 36o 

Neb—In re Fehrenkamp’s Estate, 48 
NW2d 421, 154 Neb 488 
Pa—In le Ross' Estate. 49 A 2d 392, 
355 Pa 112 

SC — McCollum V Banks, 50 SB 2d 
199, 213 S C 476 

T(?x — Bell V Bell, Civ App , 218 S W 
2d 978, error refused no reversible 
error—Bell v Bell, CivApp, 237 
S W 2d 688 —Kutchmsky v Zillion, 
Glv App , 183 S W 2d 237, error re¬ 
fused—Navarro v Garcia, Civ App, 
172 S W 723 

Proof of incompetency previous to 
execution of will held insufficient 
to establish incompetency at time 
of execution 

Ala—Hubbard v Moseley, 75 So 2d 
658. 261 Ala. 683 

Cal—In re Watkins’ Estate, 181 P 
2d 192, 81 Cal App 2d 465—In re 
Shields' Estate, 121 P 2d 795, 49 
Cal App 2d 293 

Ky—Bickel v Louisville Tiust Co, 
197 S W 2d 444, 303 Ky 356—^Ken¬ 
tucky Trust Co V Gore, 192 SW 
2d 749, 302 Ky 1 

Proof of Incompetency after execu¬ 
tion of will held not controlling 
NJ—In re Rule's Will, 5 A 2d 64, 
125NJEq 265 

NY—In re Patterson's Will, 132 N 
TS2d 609, 206 Misc 268 
Okl—Moore v Glover, 163 P2d 1003, 
196 Okl 177. 

Senile dementia 

(1) Evidence that a person was af¬ 
flicted with senile dementia before 
a will was made is not conclusive 
of his continued incapacity to make 
a will at a considerably later date 


Kan—In re Hall's Estate, 195 P 2d 
612, 165 Kan 465 

(2) Proof of senile dementia sev¬ 
eral years after the will was made 
is not evidence of lack of testamen¬ 
tary capacity at the time of the ex¬ 
ecution of the will 

Or—In re Peny’s Estate, 181 P 2d 
783, 181 Oi 332 

2. Pa—In re Phillips’ Estate, 149 A 
719, 209 Pa 415 

3. Cal —In re McCollum’s Estate, 
140 P 2d 17G, 69 Cal App 2d 741 

Mont—In re Cis&el’s Estate, 66 P 2d 
779, 104 Mont 306 

Okl —Brummett v King, 251 P 2d 
1062, 207 Okl 607—Moore v Glo¬ 
ver, 163 P 2d 1003, 196 Okl 177— 
Porter v Porter, 36 P 2d 938, 168 
Okl 645 

Wash-—In re Gwmn's Estate, 219 P 
2d 691, 36 Wash 2d 583 

4. Mich—Spencer v Terry’s Estate, 
94 NW 372, 133 Mich 39 

EvlderLce of incompeteuoy after exe¬ 
cution of will held sufficient to es¬ 
tablish Incompetency at tune of ex¬ 
ecution 

Cal —In re Pessagno’s Estate, 136 P 
2d 644, 68 Cal App 2d 390 

5. Ga—^Leventhal v Baumgartner, 
61 SE2d 810, 207 Ga 412 

e. Cal —^In re Miller's Estate, 60 P 
2d 498, 16 Cal App 2d 164 

7. Mich—In re Balk’s Estate, 287 N. 
W 351, 289 Mich 703, 124 ALR 
431 

Minn—In re Forsythe’s Estate, 22 N 
W2d 19, 221 Mmn 303, 167 AL 
R 1 

Wash—In re Gwmn's Estate, 219 P 
2d 691, 36 Wash 2d 583 
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Probative force dependent on time 
relation 

Probative force of evidence de¬ 
pends on relation m time between 
statements or conduct of testatrix 
and date of execution of the will 
Or—In re ChnstofCerson’s Estate, 
190 P2d 928, 183 Or 75 

8. Conn—Jackson v Waller, 10 A 2d 
763, 126 Conn 294 

T ex —Garcia v GaJindo, Civ App , 
199 SW,2d 488, reversed on other 
grounds 199 SW2d 499, 145 Tex 
607. 

68 C J p 485 note 8 
Evidence held of little, if any, 
weight where relating to a time three 
years after the will was executed 
Iowa—^Walters v Heaton, 271 NW 
310, 223 Iowa 405 

9. SC—McCollum v Banks, 50 SK 
2d 199, 213 SC 476 

68 C J p 485 note 10 

10. NY—In re Giaug.ue's Will, 145 
NYS 364, 83 Misc 684, 11 Mills 
Surr 516 

11. Iowa—Casad v Ripley. 124 N 
W 196, 145 Iowa 544 

68 C J p 485 note 12 

12. Iowa—^Wendt v Foss, 140 NW 
881, 161 Iowa 122 

Permanent insanity 

Evidence to support caveat on is¬ 
sue of insanity must ordinarily sho'v" 
either that testator was of unsound 
mmd at lime of execution of \ ul oi 
that he was affected with 
insanity piior to its exciiituin, in 
which case burdrn of pnnif (jf cn- 
paci'ty IS shifted to < .1 * 

Md—^Ackor v Aekci, 19J .. uJV, 172 
Md. 477. 
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transacting ordinary business does not prove testa¬ 
mentary incapacity,^nd proof that he was assisted 
in the management of his business affairs does not 
indicate lack of testamentary capacity.So, the 
fact that a testator intrusted his business affairs to 
the judgment of a confidential agent is not evidence 
of incapacity.iS Evidence that the testator was 
mentally incapable of transacting any kind of busi¬ 
ness IS, however, sufficient to establish incapacity 
Capacity to acquire and preserve property is evi¬ 
dence of testamentary capacity, but not conclusive ,1'^ 
and the fact that a testator transacted his own busi¬ 
ness and managed his property is strong evidence 
of testamentary capacity,^® but it is not conclusive 

§ 72. Conduct and Declarations of Testator 

On the issue of testamentary capacity, the conduct, 
acts, and statements of the testator, both before and 
after the execution of the will may be considered, but 
isolated, detached, trivial, and inconsequential incidents 
in the life of the testator are of httte weight 

On the issue of testamentary capacity, the con¬ 
duct, acts, and statements of the testator both be¬ 
fore and after the execution of the will may be 


considered Written declarations of the testator 
have far greater weight than testimony of witness 
as to oral declarations The acts and words at and 
nearest to the tune of execution may have the 
greater weight as evidence diminishing in weight 
as time lengthens in either direction ^2 Conversa¬ 
tions, acts, and conduct of the testator subsequent 
to the execution of the will are not generally of 
the same relative assistance as are similar matters 
occurring before the execution of the will 23 The 
best proof of insanity is a demonstrated failure of 
the testator to react to the common facts and events 
of life 24 Isolated, detached, trivial, and incon¬ 
sequential incidents m the life of the testator, espe¬ 
cially where their occurrence is remote from the 
date of the execution of the will, arc of little weight 
on the issue of testamentary capacity 25 ^ marked 
change in the testator’s habits and thoughts may 
indicate incapacity 26 

In the absence of other evidence to connect it 
with some phrase of unsoundness of mind to prove 
incapacity, it is insufficient to show that the testa¬ 
tor was changeablc,27 irritable,23 thrifty,23 miserly, 
dishonest, or profane,30 dissipated,31 slovenly,32 


13- Kan —Corpus Juris oited itt 
Kunkle v Urbansky, 109 P 2d 71, 
74, 163 Kan 117 

Pa—In re Johnson’s Estate, 87 A 2d 
18.8, 370 Pa. 125—^In re Conway's 
Estate, 79 A 2d 208, 366 Pa 641— 
In re Higbee’s Estate, 75 A 2d 599, 
365 Pa 381 

In re Nelson’s Estate, Orph, 66 
York LesrRec 161—In re Lauer’s 
Estate, Orph, 68 York LegRec 
157, affirmed 41 A 2d 552, 351 Pa 
438 

68 C J p 485 note 16 
Adjudication of incompetency to 
manage property see supra § 64 
Capacity to transact business as af¬ 
fecting testamentary capacity gen¬ 
erally see supra § 15 
Proof of spendthrift tendency 

Evidence that testator spent the 
$3,500 pel year income received by 
him from spendthrift trust, togethei 
with some $15,000 from the sale of 
stocks left to him outright, that he 
borrowed several thousand dollars 
from friends and spent all the money 
over a period of twenty years and 
was always in debt and made no ef¬ 
fort to pay any of his financial obli¬ 
gations did not establish lack of tes¬ 
tamentary capacity 
Ky —Bickel v Louisville Trust Co, 
197 SW2d 444, 303 Ky 356 

14. Mich—In re Sprenger’s Estate, 
60 NW2d 436, 337 Mich 514—In 
re Cummins’ Estate, 259 NW 894, 
271 Mich 215 

15- Ill—Buerger v Buerger, 148 N 
E 274, 317 Ill 401. 


16. Ill—Hurley v Caldw’ell, 91 N 
B 654, 244 III 448 
68 CJ p 485 note 17 

17 Tenn—Melody v Hamblin, 115 
SW2d 237, 21 TennApp 687 

18 Ill —Quathamer v Schoon, 19 
NE 2d 750, 370 Ill 606 

NY—In re Kimball’s Will, 281 NY 
S 605, 156 Misc 338 
In re Graham's Estate, C3 N Y S 
2d 572 

Pa —In re Griffith’s Estate, Orph , 63 
Montg Co 276 
68 CJ p 485 note 18 
Testimony of testator’s banking 
transactions consisting mainly of 
routine deposits and transactions 
handled mainly by bank employees, 
was entitled to careful consideration 
by the trier ot facts 
Cal—In re Pessagno’s Estate, 136 
P2d 644, 58 CalApp2d 390 
Sufficient proof 

Evidence thait testatrix was capa¬ 
ble of transacting her ordinary busi¬ 
ness affairs made a pnma facie case 
as to her testamentary capacity and 
was sufficient proof thereof in ab¬ 
sence of introduction of any evidence 
by contestant on that issue 
Neb—In re Wotke’s Estate, 277 NW 
45, 133 Neb 739 

19 Cal —In re Pessagno's Estate, 
136 P2d 644, 58 Cal App 2d 390 

68 C J p 486 note 19 
20. Cal—^In re Teel's Estate, 154 P 
2d 384, 25 Cal 2d 520 
68 C J p 486 note 21 
Mental condition prior and subse¬ 
quent to execution see supra § 70 
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21 NY—In re Stern’s Estate, 244 
NYS 250, 137 Misc 668, affirmed 
256 NYS 54, 235 App Div 60, af¬ 
firmed 185 NB 762, 261 NY 617 

22 Conn—Bishop v Copp, 114 A 
682, 96 Conn 571 

68 C J p 486 note 23. 

23 Conn —Bishop v Copp, supra 

24. NY—In re Gedney’s Will, 143 
NYS 157 

25 Or —In re Heaverne’s Estate, 
246 P 720, 118 Or 308 

08 C J p 486 note 26 

26 Cal —^In re Hartley's Estate, 31 
P2d 240, 137 Cal App 630 

68 C J p 486 note 27 

27. La—Succession of Jacob, 34 So 
59, 109 La 1012 

68 C J p 486 note 28 

28. Pa—^Kish v Bakaysa, 109 A 
321, 330 Pa 533 

68 C J p 486 note 29 

29 Ky—^Dossenbach v Reidhar's 
Ex’x, 53 SW2d 731, 245 Ky 419 

30 NY—In re Cutter’s Will, 1C2 
NYS 645, 175 App DiV 647. 

68 C J p 486 note 31 

31. NY—In re Halbert’s Will, 37 N 
Y S 757, 15 Misc 308 

Wash—In re Gorkow’s Estate, 66 
P 385, 20 Wash 563 

As to effect of intoxicants on testa¬ 
mentary capacity see supra & 61 

32. Kan—In re Regie’s Estate, 223 
P 2d 722, 170 Kan. 568. 
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weak-minded,33 childish,34 licentious in his talk or 
actions,35 or rambling- in his talk,3® or that he 
talked to himself,37 acted strangely,38 or resented 
efforts to have himself declared incompetent 39 

Conduct toward friends and relatives On the 
issue of testamentary capacity it is proper to con¬ 
sider the conduct of the testator toward friends 
and relatives 40 The fact that the testator with or 
without reason disliked his relatives or friends, 
or even his wife,42 or did not talk to certain rela- 
tives,43 does not establish testamentary incapacity. 

Conformity of will to expressed intentions If a 
will IS made in conformity to a fixed determination 
entertained and expressed for some time, it is strong 
proof of capacity,44 as where the will is in substan¬ 
tial conformity with prior wills 45 If the will is not 
in harmony with the testator’s expressions of his in¬ 
tended disposition, it may, in connection with other 
evidence,45 be considered as evidence of testamen¬ 
tary incapacity 47 Inconsistency with expressed 
testamentary intention is not, however, controlling48 
or of great importance,49 particularly where a valid 
reason for the change in testamentary intention ex¬ 
ists 50 

Cruelty Whether or not cruelty is evidence of 


insanity depends on the nature of the cruelty, the 
existence or nonexistence of a cause or reason for 
cruel acts and the circumstances generally 51 

Declarations as to capacity A declaration that 
the testator did not remember anything that occur¬ 
red during his illness, at which time the will was 
executed, is not sufficient to prove mental incapac¬ 
ity 52 Declarations made at a time when the testa¬ 
tor was insane, if admissible at all, would possess 
no weight as proving or tending to prove the truth 
of the matters declared by him 53 

Marriage at an advanced age is not of itself evi¬ 
dence of testamentary incapacity 54 

§ 73. Understanding as to Property 

If a testator cannot comprehend ordinary affairs or 
IS in ignorance of his ownership of property, such facts 
permit an inference that he is of unsound mind, and the 
disposition by the testator of property not his own may 
be considered in connection with other facts tending to 
impeach his competency in determining his mental ca¬ 
pacity 

If a testator cannot comprehend ordinary affairs 
or is in Ignorance of his ownership of property, 
such facts permit an inference that he is of unsound 
mind 55 Reference m the will that certain propelty 


Pa—In re Loeper’s Estate, Orph , 47 
Berks Co 131 
68 C J p 486 note 34 
33 Ky—Schrodt’s Ex’r v Schrodt, 
203 S W 1051, 181 Ky 174 
68 CJ p 486 note 35 
34. Kan—In re Regie's Estate, 228 
P2d 722. 170 Kan 558 
68 C J p 486 note 36 
35 NY—Matter of Jones' Will, 25 
NTS 109, 5 Misc 199 
Pa—In re Rupert's Estate, 3C A 2d 
500, 349 Pa. 68 

36. Pa—In re Voglesong's Appeal, 
46 A 424, 196 Pa. 194 

37. N J —^Emckson v Fields, SON 
JEa 634 

38 Ky —Hoskins v Hoskins, 7 S W 
546, 0 Ky L 915 

39. NT—In re Jerrells' Will, 63 N 
Y S 2d 499, appeal dismissed 70 N 
YS 2d 580 

40. Mo—Adams v Kendrick, 11 S 
W2d 16, 321 Mo 310 

68 C J p 487 note 45 
Insane delusions and monomania sec 
supra § 65 

Mode of disposition of property see 
supra § 62 

41. Cal—In re Schwartz' Estate, 155 
P 2d 76, 67 Cal App 2d 512 

Tenn—Farmers Union Bank of Hen¬ 
ning V Johnson, 181 SW2d 369, 
27 Tenn App 342 
68 C J p 487 note 46. 

42. Ariz—^In re Greene’s Estate, 11 
F2d 947, 40 Axiz 274. 


43 Mo—Hennings v Ilallar, 149 
S W 2d 338, 347 Mo 827 

44 Ala—McKinney v Weatherford, 
7 So 2d 259, 242 Ala 493 

68 C J p 487 note 49 

45 Cal —In re Bacigalupi's Estate, 
261 P 470, 202 Cal 450 

68 C J p 487 note 50 

46. Ill —Hurley v Caldwell, 91 N E 
654, 244 Ill 448 

68 C J p 487 note 51 

47. Ill —'Hurley v Caldwell, supra 
68 C J p 487 note 52 

48 Mass —Boston Safe Deposit & 
Trust Co V Blaisdell, 127 NE2d 
796 

68 C J p 488 note 53 

49. Ill—Kellan v Kellan, 101 NE 
614, 258 Ill 256 

Pa—Guarantee Trust & Safe Deposit 
Co of Shamokm v Heidenreich, 138 
A 76 4, 290 Pa 249 
Purported statements of testator to 
the elfect that he had not devised 
and did not intend to devise any of 
his estate to beneficiary actually des¬ 
ignated, but intended to pay her for 
her services to hum while in his home 
and to will all his property to sis¬ 
ters and brother did not of them¬ 
selves tend to show unsoundness of 
mind of testator 

Tex—Chambers v. Winn, Civ App, 
133 SW2d 279, reversed on other 
grounds 164 SW2d 454, 137 Tex 
444. 


50 Iowa—Smith v James, 34 NW 
309, 72 Iowa 515 
68 C J p 488 note 55 

51. Ky—Pfuelb v Pfuelb, 122 SW 
2d 128, 275 Ky 588 

Evidence held to show mental inca¬ 
pacity 

Evidence of testator's ciuelty to 
family and unusual acts such as 
striking wife’s coip&e in coffin 
Ky —Pfuelb v Pfuelb, supra, 

52. Ala—Henry v Hall, 17 So 187, 
106 Ala. 84, 54 Am S R 22 

68 C J p 487 note 41 

53. Cal—^Lang's Estate, 2 P 491, 65 
Cal 19 

54. Iowa—Perkins v Perkins, 90 N 
W 65, 116 Iowa 253, 7 Prob Rep 
Ann 690 

C8 C J p 487 note 43 

55. Cal—In re Lenci's Estate, 288 P 
841, 106 Cal App 171 

68 C J p 488 note 58 
Testamentary capacity proved by 
evidence of testator’s understand¬ 
ing of character and extent of his 
property, natural objects of his 
bounty, and ■v\hat disposition he 
was making of his property see su¬ 
pra § 58 

Evidence held sufficient 

(1) To establish that testatrix ful¬ 
ly comprehended nature and situation 
of her property 

Cal—In re Lingenfelter’s Estate, 241 
P 2d 990, 38 Cal 2d 671 

(2) To show to some extent that 
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belongs to the testator when in fact he did not 
own It,®® or merely owned it in part,®^ is not suffi¬ 
cient to show mental incapacity when due explana¬ 
tion for the testator’s claim is given The fact 
that the testator devised property which he had 
previously agreed to sell,®® or which the devisee al¬ 
ready owned,®® does not denote mental incapacity 
when explained in the light of accompanying cir- 
cumstances.®! The disposition by the testator of 
property not his own may, however, be considered 
in connection with other facts tending to impeach 
such competency in determining a testator’s mental 
capacity ®2 

§ 74. Nuncupative Wills 

In the case of nuncupative wills much greater strict¬ 
ness IS required m proving testamentary intent and ca¬ 
pacity than IS necessary in the proof of written wills; 
and capacity must appear by the clearest and most in¬ 
disputable testimony 

In the case of nuncupative wills much greater 
strictness is required in proving testamentary intent 
and testamentary capacity than is necessary m the 
proof of written wills Testamentary capacity of 
the deceased must appear by the clearest and most 
indisputable testimony. 

§ 75. Testimony of Attesting Witnesses 

a. Necessity of examining witnesses 

b. Weight accorded testimony 

a. Necessity of Examining Witnesses 

Except as such testimony may be required by statute, 
if there is sufficient other evidence to show the testator’s 
competency to execute a will, that fact need not be estab¬ 
lished by the subscribing witnesses. 

If there is sufficient other evidence to show the 
testator’s competency to execute a will, such fact 


need not be established by the subscribing witnesses 
to establish its validity®® so as to warrant admitting 
the will to probate ®® Where required by statute, 
however, before a will may be admitted to probate, 
the subscribing witnesses must swear that they be¬ 
lieved the testator or testatrix to he of sound mind 
and memory at the time of signing and acknowledg¬ 
ing the will 6*^ Under such statute the belief as 
to the testator’s capacity is that entertained by the 
subscribing witnesses at the time the will was 
executed,®® so that the will should be admitted to 
probate, although the subscribing witnesses also 
testify that since the execution of the will the> 
have come to the conclusion that the testator was 
not sane when he made the will ®® The testimony of 
the witnesses need not be in the words of the statute 
as long as they declare in legal effect that the testa¬ 
tor was of sound mind and memory at the time of 
execution In a statutory action to set aside a 
will after probate where the execution and probate 
of the will are admitted by the bill and the only 
issue IS the testator’s soundness of mind, it is not 
essential, it has been held, that the subscribing wit¬ 
nesses should be called to prove the capacity of the 
testator 

b. Weight Accorded Testimony 

Testimony of the subscribing witnesses tending to 
prove the testator’s competency is generally entitled to 
great weight, and may not lightly be brushed aside or 
permitted to be outweighed by circumstances which give 
rise merely to suspicion, but its value depends on the 
opportunity of the witness for observation, his skill and 
care in observing, his intelligence, and powers of dis¬ 
cernment and memory. 

Testimony of the subscribing witnesses tending to 
prove the testator’s competency is to be considered.'^ 2 
Courts do not entirely agree as to the weight to 
be given such testimony According to some deci- 


testatnx lacked comprehension of 

full extent and nature of her prop¬ 
erty 

Iowa—^In re Rogers’ Estate, 47 NW 
2d 818, 242 Iowa 627 

56. Ky—^Newman v Dixon Bank & 
Trust Co, 265 SW 456, 205 Ky 31 

68 C J p 488 note 69 

57. Mo—Platt V Platt, 236 SW 35, 
290 Mo 686 

58 Ky—In re Weir’s Will, 9 Dana 

434 

68 C J p 488 note 61 

59. III—Beemer v Beemer, 96 IME 
1058, 252 Ill 462 

68 C J p 488 note 62 

60. Iowa—Blake v Bouike, 38 NW 
392. 74 Iowa 519 

Mo—^Winn v Gner, 117 SW 48, 217 
Mo 420 

61. Mo —^Winn v Grier, supra, 

68 C J. p 488 note G4, 


62. Mich—Shepard v Shepard, 126 
NW 640, 161 Mich. 441 

63. Md—Biddle v Biddle, 36 Md 
630 

68 C J p 488 notte 68 

Nuncupative wills in general see In¬ 
fra §§ 209-218 

64. Md —Biddle v Biddle, supra 

68 C J p 488 note 69 

65. La—Landry v Landry» 199 So 
401, 196 La. 490 

68 C J p 489 note 71 

Attestation as assertion of testator’s 
mental capacity generally see infra 
§ 182 

66. La—Landry v Landry, supra. 

68 C J p 489 note 72 

67. Ill—In re Lewicki’s Estate, 282 
IIlApp 192 

68 C J p 489 note 73 

68 Ill —Maine Missionary Soc v 
Ingalls, 35 NE 743, 148 Ill 287. 

68 C J p 489 note 74 
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69. Ill —^Maine Missionary Soc v 
Ingalls, supra. 

70 Ill—In re Rutledge’s Will, 126 
NE2d 683, 5 Ill App 2d 355 
68 C J p 489 note 76 

71. Ill—McCune v Reynolds, 123 
NE 317, 288 Ill 188 

72 Or—In re Fredricks’ Estate, 
282 P2d 352 
68 C J p 489 note 78 
Attoimey and office assoclarte 

In will contest, testimony of sub¬ 
scribing witnesses who were the at¬ 
torney who drew will for testatrix 
and his office associate, each of whom 
had an excellent reputation as a citi¬ 
zen and professionally, was entitled 
to weight 

Wash—In re Miller’s Estate, 116 P 
2d 626, 10 Wash.2d 268. 

73. Minn—Jensen v Molgaard, 240 
NW 656, 186 Minn. 284, 
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sions the testimony of the subscribing witnesses is 
very persuasive,and is entitled to great weight, 
peculiar weight,76 great consideration,77 or great 
respect 78 Other things being equal, it is the most 
reliable 79 It may not lightly be brushed aside or 
permitted to be outweighed by circumstances which 
give rise merely to suspicion,99 and strong testi¬ 
mony IS required to overcome it 91 The value of the 
testimony of the subscribing witness is to be deter¬ 
mined with reference to the opportunity of the wit¬ 
ness for observation, his skill and care in observing, 
his intelligence, and powers of discernment and 
memory,92 in order to give probative value to 
his testimony it is not necessary that he catechize 
the testator at the time of the execution of the 
will concerning whether he knew what he was doing, 
what properties he had, who his heirs were, and 
what disposition he was making of his estate 93 

In some jurisdictions such testimony is accorded 
greater weight than that of other witnesses,9^ espe¬ 


cially witnesses who were not present at the time 
of executing the will and who did not see the testator 
the day of its execution 95 Thus, where expert testi¬ 
mony as to the testator's capacity is in conflict 
with that of the subscribing witnesses, the testimony 
of the subscribing witnesses should prevail,96 par¬ 
ticularly where one of the witnesses is a physician 
who had unusual opportunities for diagnosis, ex¬ 
amination, and observation of the testator 97 In 
other jurisdictions it has no such greater weight,99 
at least, under all circumstances,99 for example, as 
to witnesses who had equal or superioi opportunities 
for observation 90 At any rate, the testimony of 
the subscribing witnesses is not conclusive,9i except 
in the absence of countervailing proof,92 and the 
subscribing witnesses are not always the best to 
prove the sanity of the testator.93 

Testimony impeaching capacity. Testimony of an 
attesting witness impeaching the testator's capacity 
to execute a will is not to be disregarded, 94= but it 


74 Oi —In re Boord's Estate, 284 
P2d 348 

75. NJ—In re Delaney's Estate, 25 
A 2d 901, 131 NJEq 454 

Or—In re Hill’s Estate, 256 P 2d 735, 
198 Or 307—In re Scott’s Estate, 
228 P 2d 417, 191 Or 90—McGreal 
V Culhane, 141 P 2d 828, 172 Or 
337 

Va—Hall V Hall, 23 S B 2d 810, 181 
Va 67 

WVa—Pritchard v Pritchard, 66 S 
B 2d 65, 135 WVa 767 
68 C J p 489 note 80 
Evidence held sufficient to make out 
prima facie case 

Ga.—Beman v Stemhndg-e, 85 S E 2d 
434, 211 Ga 274 

Testimony of snhscrlhlng* witness¬ 
es, aided hy presumption of sanity 
which follows proof of due execution, 
IS entitled to great weight 
Or—^In re Fredricks' Estate, 282 P 
2d 352—In re Beer’s Estate, 222 P 
2d 1005, 190 Or 15—In re Wal- 
ther’s Estate, 163 P 2d 285, 177 Or 
282 

76. Va—Thornton v, Thornton’s 
Ex’rs, 126 SE 69, 141 Va. 232 

68 C J* p 489 note 81 

77. Wis—In re Williams’ Estate, 
202 NW 314, 186 Wis 160 

76. Pa—McTaggart V Thompson, 14 
Pa 149 

In re Hochherger’s Estate, Orph, 
63 York LegRec 26 

79, Or —McCracken v McCracken, 
219 P 196, 109 Or 83 
68 C JT p 489 note 84 

60, Wis —In re Scherrer’s Estate, 
7 NW2d 848, 242 WiS 221 

Testimony of reputable and experi¬ 
enced practioing attorney, who drew 
will, and signed as witness as to 


testator’s mental competency, may 
not be lightly brushed aside or per¬ 
mitted to be outweighed by circum¬ 
stances giving rise merely to sus¬ 
picions 

Wis—In re Kesich's Estate, 12 NW 
2d 688, 244 Wis 374—In re Scher¬ 
rer’s Estate, 7 N W 2d 848, 242 Wis 
211 

81. Pa—In re Pranz’ Estate, 84 A 2d 
292, 368 Pa. 618—In re Sturgeon's 
Estate, 63 A 2d 139, 357 Pa. 75 
In re Loeper’s Estate, Orph, 47 
Berks Co 131 

82 Me—^Appeal of Martin, 179 A 
655, 133 Me 422 

Pa —In re Schwartz' Estate, Orph, 
88 PittsbLegJ 295, affirmed 16 A 
2d 374, 340 Pa 170 
Facts on which conclusion based 
The weight to be given to an at¬ 
testing witness’ testimony concerning 
a testatoi's mental capacity depends 
on the facts on which the attesting 
witness arrived at his conclusion 
Wis—In re Zych’s Will, 28 NW2d 
316, 261 Wis 108 

83. Or—In re Hill’s Estate, 266 P 
2d 735, 198 Or 307 

84. NY —In re Moyer's Will, 163 N 
Y S 296, 97 Misc 612 
Testimony of attorney who drew 

win and became witness thereto that 
testator appeared to be of sound 
mmd and memory is entitled to seri¬ 
ous consideration, and may be enti¬ 
tled to more consideration than that 
of a mere relative, friend, or ac¬ 
quaintance 

Cal—In re Hansen’s Estate, 100 P 
2d 776, 38 Cal App 2d 99. 

85. Miss —^Fortenberry v Herring¬ 
ton, 196 So 232, 188 Miss 735. 

86. N.Y—In re Tifft’s Will, 106 N 
YS. 862. 55 Misc 161, 20 N.Y Ann 
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Cas 34—In re Connor’s Will, 61 N 
Y S 910, 29 Misc 391 
Evidence of mental condition before 
or after execution of will as not 
controverting positive testimony of 
subscribing witness see supra § 70 

87. N Y —In re Tifft’s Will, 106 N Y 
S 362, 65 Misc 151, 20 N Y Ann 
Cas 3 4 

88 DC—Thompson V Smith, 103 P 
2d 936, 70 App DC 65. 123 ADR 
76 

68 C J p 489 note 88 

89 DC —Thompson v Smith, supra 

90. Conn—^Appeal of Crandall, 28 A 
531, 63 Conn 365, 38 Am S R 375 

Miss—^King V Rowan, 34 So 325, 
82 Miss 1 

91. Cal—In re Hansen’s Estate, 100 
P 2d 776, 38 Cal App 2d 99 

68 C J p 489 note 90 

92. Pa—McTaggart v Thompson, 14 
Pa 149 

Wis—In re Williams' Estate. 202 N 
W 314, 186 Wis 160 

93. Pa—McTaggart V Thompson, 14 
Pa 149 

94. Colo—Davis V Davis, 170 P 208, 
64 Colo 62 

Testimony held not to stultify wit. 
ness 

Where the woman in charge of hos¬ 
pital in which testatrix was a pationt 
signed as a subscribing witness only 
after questioning testamentaiy ca¬ 
pacity of testatrix, and being errone¬ 
ously assured by scrivener that at¬ 
tending physician had pronounced her 
competent, witness did not stultify 
herself by testifying in will contest 
that testatrix was paitiallv irration¬ 
al at the time will was executed 
Cal—In re Downey's Estate, 121 X* 2d 
637. 61 Cal App 2d 275 
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should be viewed with caution and suspicion,95 is en¬ 
titled to little weight,^ 6 and may be insufficient to 
overcome the presumption of sanity So testi¬ 
mony of a subscnbing witness that he could not say 
that testator was capable at the time of executing a 
valid deed or contract has been held insufficient to 
overcome the presumption of capacity Notwith¬ 
standing positive evidence of one or all of the sub¬ 


scribing witnesses that the testator was incompetent, 
probate will not be denied if testamentary capacity 
IS established by other evidence,and this is true in 
jurisdictions in which such testimony is accorded 
considerable weight^ Testimony of attesting wit¬ 
nesses in conjunction with other evidence against 
the will may, however, justify a verdict that the 
testator lacked testamentary capacity.^ 


III. WHAT MAY PASS BY WILL 


§ 76. In General 

That which one owns he can dispose of by will, but 
a testator can convey only such property or interest 
as he has 

Whatever is descendible is devisable ^ That which 


one owns he can dispose of by will,^ and it is im¬ 
material from what source the property was ac¬ 
quired ^ However, the testator by will can convey 
only such property as he has,® and only such interest 
as he has in property Thus, in the absence of a 


95. Wis—In re Szperka’s Will, 35 
NW2d 209, 254 Wis 153, mandate 
vacated on other grounds 35 NW 
2d 911, 254 Wis 153 

68 C J p 489 note 94 
Testimony of lawyer, who diafted 
Will and signed attestation clause, 
that he had great doubts as to testa¬ 
tor's mental capacity, without recit¬ 
ing any facts that would raise such 
doubts in any unbiased person's 
mind, must be viewed with caution 
and suspicion 

Wis—^In re Szperka's Will, supra. 

96. Wis—In re Szperka's Will, su¬ 
pra. 

68 C J p 490 note 95 

97. Wis—^In re Szperka’s Will, su¬ 
pra 

98. Md—^Woodstock College of Bal¬ 
timore County V Hankey, 99 A 
962, 129 Md 675 

99 Wis—In re Zych’s Will, 28 NW 
2d 316, 251 Wis 108 
68 C J p 490 note 97 

1. NT—In re Johnson’s Will, 223 
NTS 843, 130 Misc 614 

68 CJ p 490 note 98 

2. Ky—Snyder’s Ex’r v Cunning¬ 
ham, 16 SW 130, 13 KyL 24 

68 C J p 490 note 99 

3. Ky —Corpus Juris q.uoted in Mur¬ 
phy V Boling, 117 S W 2d 962, 965, 
273 Ky 827, 117 AL.R 1373 

Or—Brown v Hilleary, 32 P 2d 5S4, 
147 Or 185 
68 C J p 490 note 2 

Property subject to descent and dis¬ 
tribution see Descent and Distribu¬ 
tion 8 

Restrictions on amount which may 
be disposed of to charity or away 
fiom immediate family see infia 
§ 110 

Right of parent to dispose of custody 
of child by will see Parent and 
Child § 11 d (2) 

Estate for years, unless restricted 
by the terms of the creating instru¬ 
ment, may be devised- 


Kan—^Kimberlin v Hicks, 94 P 2d 
335, 150 Kan 449 

4 US —^Wilhoit V Peoples Life 
Ins Co, CAlnd, 218 P 2d 887 
Ark—Martin v Mai tin, 198 S W 2d 
408, 210 Ark 904 

Fla—Williams v Williams, 6 So 2d 
275. 149 Fla. 454 

Ill—Miller V Ridgley, 117 NE2d 
759, 2 Ill 2d 223—Jilek v Chicago, 
Wilmington & Franklin Coal Co, 
47 NE2d 96, 382 Ill 241, 146 A 
LR 871 

Ky—Miller’s Ex’x v Miller, 221 S 
W 2d 654, 310 Ky 72C—Corpus Ju¬ 
ris Qiuoted in Murphy v Boling, 117 
SW2d 962, 965, 273 Ky 827, 117 
ALR 1373 

N T —^Pirst Trust & Deposit Co v 
Phoenix, 84 N T S 2d 301 
WVa—Goetz v Old Nat. Bank of 
Martinsburg, 84 SE2d 759 
68 C J p 490 note 3 
Mineral estate, granted or reserved, 
as devisable see Mines and Miner¬ 
als § 156 

Property which may pass by nuncu¬ 
pative will see infra § 213 
Euregristered deed of gift 
Where deed of gift, though execut¬ 
ed more than eight years previous¬ 
ly, had not been registered at time of 
death of grantor, title to realty de¬ 
scribed therein was in grantor at 
death and passed to devisees in ac¬ 
cordance with provisions of her will 
NC—Justice V Mitchell, 78 S E 2d 
122, 238 NC 364 

5. NT—In re Fncke’s Will, 19 N 
T S 315, 64 Hun 639, aflEirmed 32 
NE 648, 135 NT 659 
68 C J p 490 note 4 
Child held to have fee simple inter¬ 
est 

Where will devised parcels of 
realty to each of testator's childien 
and provided that in case of any 
child dying without leaving surviv¬ 
ing lawful Issue the portion devised 
to such child should be distributed 
among tlie children then surviving 
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share and share alike, and last sur¬ 
viving child died without surviving 
issue, the share of such child was a 
fee simple intciest subject to dis¬ 
posal by will of such child 
Ill—McGlothlin v McElvain, 95 NE 
2d 68, 407 Ill 142 

Heir may make testamentary dis¬ 
position of his inheritance 
Cal—In re Moyer’s Estate, 238 P 2d 
597, 107 Cal App 2d 799 

6. Ohio —^Aubry v Aubry, 45 N E 2d 
892, 70 Ohio App 29S 

Tenn —Crocker v Crocker, 11 Tenn 
App 354 

Option to purchase subject to other 
option 

Where testator leased portion of 
lot including option to purchase that 
portion, and subsequently by will, 
devised first option to purchase en¬ 
tire lot to beneficiary subject to op¬ 
tion existing in fa\or of b'ssees, such 
beneficiary received potential right 
to acQune title to whole lot, sub¬ 
ject to option of lessees, and having 
given notice of her intention to so 
purchase, she w^as entith d to receive, 
or be credited with, proi cods paid by 
lessees upon exerci‘-e of their rights 
under option 

Pa—In re Siegel's Estate, 115 A 2d 
843, 178 Pa Super 532 

7. Ark—^Refold v licllctte, 14 Ark 
148 

Ill—^jUcorn V Aleoxn, 32 N E 2d 982, 
309 Ill App 267 

NT—In re Petersen’s Estate, 89 N 
y S 2d 586 

Ohio—Cox V Boulger, 62 NE2d 913, 
78 Ohio App, 527, motion denied 65 
NE 2d 95 

Pa—In re Williams’ Esiate, 37 A 2d 
584, 349 Pa 568 

In re Williams’ Estate, Com PI, 
45 LackJur 170, 12 SomLegJ. 101 
Tex—Wipff V Wipff, Civ App, 209 S 
W 2d 947—Martin v Swank, Civ 
App, 194 SW2d 13.5* error refused 
no reversible on or 
Wash—Ness v Bender, 138 P.2d 864, 
18 Wash 243. 
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valid power,® he cannot devise or bequeath property 
to which he has no title ^ Stated otherwise, a 
decedent cannot by will pass the title of property 
which would not pass by descent without a will,io 
and a legatee’s rights as to specific property do 
not vest when without the will the property would 


not become part of decedent’s estate 

It follows from the above that, in the absence of 
facts creating an estoppel on the part of the trans¬ 
feree, 12 a will cannot pass title to property which 
the testator has transferred,as where it has been 


Wis —In re Emmenck’s Will, 67 N 
W2d 374, 268 Wis 186 
Executor or admuustiator cannot 
bequeath the property of decedent 
Fla—^Brown v Indian River Oianjye 
Lands, 179 So 7S9, IJl Fla 466 
8. K T —In re Van Winkle’s Will, 
SC NYS2d 597 

9 Ala—Coipus Juris cited lu Car¬ 
ter V First Nat Lank, 183 So J61, 
363, 237 Ala. 47 

DC—Central Dispensary and Emei- 
gency Hospital v Saunders, 165 P 
2d 626, 83 U S App D C 52 
Ga—Bright v Cudahy Packing Co, 
15 SB 2d 880, 102 Ga 581 
Idaho—Stone v Pibhcr, 139 P 2d 179 
65 Idaho 52 

Ky —Slack’s Ex’r v Baiiett, 160 S 
W2d 593, 290 Ky 251 
Mo—Mizell V Osmon. 189 S W 2d 
JOG, 351 Mo 321 

NJ—Katti V Katti, 71 A 2d 381, 
6 N J Super 352 

NY—In re Pcteisen’s Estate. 89 N 
YS2d 586—In re Van Winkle’fa 
W’lll, 86 NTS 2d 597 
Ohio—Stevens v Hill, 2 Ohio Supp 
220—Harnson v. Hillega&, 1 Ohio 
Supp lfa‘0 

Oi—Morse v Paulson, 186 P 2d 094, 
182 Or 111 

Tenn—West v Moore, 24C S W 2d 
74. 193 Tcnn 401 

Tex—C C Young Mt*morial Home 
for Aged Women v Nt 1ms, Cn 
App, 223 SW2d 302, cirui r< fus¬ 
ed no reversible erroi—Pans v 
Fans, Civ App, 138 S W 2a 8JU. 
error refused 
68 C J p 190 note 6. 

liegal matters of attorney and u ti¬ 
pi obated "wiHs m his ftlos cannot 
pass by attorney’s will 
NY—In re Try bom's Estate, 6 N 
YS2d 29, 168 Mise, 484 
Third party's chose in action 
A testator (ould not dispose of 
any chos<* m a<*tion vihi<*h a thud 
party had against testator’s son 
Ohio—Muller v. Mullet, 6 Ohio Supp 
246 

Sugar rationing rights 
A cheek entitling lawful holder to 
secure sugar thereund* r nm> n»)t be¬ 
come the property of anyone 
the Office of Price Adiniinstration, 
regardless of whether it has bt‘en 
used, and it may n<it bo transferred 
or acquired by inheritance or will 
La—Barkett v* Barkett, App, 27 So. 
2d 638. 

Power of sale held not to include 
power to devise 

Although widow to whom proper¬ 


ty has been set aside as a year’s sup¬ 
port is entitled, after children reach 
majority, to possession ot entire 
property for her support and main¬ 
tenance and has power of sale for 
that purpose, the power of sale does 
not include power to give children’s 
share of property to another by will 
Ga —^AValden v Walden, 12 S E 2d 
345, 191 Ga 182 

10. Ala—Caiter v First Nat Bank, 
185 So 361. 237 Ala 47 

11. Ala—Carter v First Nat Bank 
supra 

12. facts held not to constitute es- 
toppel 

The rifihts of beneficiaries under 
a will purpoiting to give tostatoi’s 
■Wife a life estate in land, which tes¬ 
tator had previously conveyed to 
wife in foe simple, with fee m re¬ 
mainder to beneficiaries, in so far 
as doctrine of “estoppel” w^as con- 
coinod, were to be measured accord¬ 
ing to lights of testator, and where 
testator executed a deed conveying 
land to wife in lee simple and Iheie- 
atter executed a will, in wife's pres¬ 
ence and with her consent, attempt¬ 
ing to devise to wife a life estate in 
land with the fee in remainder to 
testator’s childion, and testator was 
not misled at time of ev cution of 
w'lll but had full knowledge rospe< t- 
ing deed, testator could not have as- 
seited the doctrine of “estopper’ to 
divest wife of fee-simple title under 
deed, and hence the doctrine did not 
apply to permit children to claim 
that wife’s hens at law were pre- 
t hided from claiming any interest 
m land after wufe’s death 
SC—Hubbard v Beverly, 15 S E 2d 
740, 197 SC 476, 135 ALR 1206 

13. U S —^.Vdkms v Adams, D C Ill, 
51 F Hupp 914, afllinied, CCA, 152 
F2d 489 

Ark—Blackburn v White, 147 SW 
2a 7, 201 Ark 663 

C^l^Miller V Miller, 130 P 2d 438, 
55 Cal App 2d 199 

Mo—Potts V Patterson, 195 S W 2d 
454, 355 Mo 154 

Ohio—Aubry v Aubrv, 45 NE2d 
892, 70 Ohio App 298 
Tex.—Ragland v Kelner, 221 SW3d 
357, 148 Tex 132 
68 C J. P 490 note 7 
'‘True estate” is that piopertv 
which actually passes directly from 
the testator either by operation of 
law of state or under testator’s will, 
and does not include property con¬ 
tained in separate irrevocable inter 
vivos trusts or property passing by 
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virtue of exei case of the power of 
appointment 

RI —Industrial Trust Co v Bud- 
long, 76 A 2d 600, 77 HI 428 
Transfers held to preclude testa¬ 
mentary disposition 

(1) Where common pleas court ap¬ 
proved private sale of incompetent’s 
real estate and directed that guardi¬ 
an convey at to purchasers, sale was 
binding though incompetent died be¬ 
fore consummation thereof and pro- 
1 ision in incompetent’s will grant¬ 
ing one of the purchasers an option 
to take such real estate at a much 
lower price never became operative 
Pa —In re Bidelman’s Estate, 61 A 

2d 355, 360 Pa 195 

(2) Whore pledgee transferred 
note and img securing note to trans¬ 
feree, and transferee redelivered 
ring to pledgor, so that transferee 
had no title to the ring, and so that 
pledge ceased to exist, tiansferee 
could not bequeath any interest in 
the ring 

Ala—Hooper v Britt, 51 So 2d 547, 
35 Ala App 612 

(J) Where testator had made val¬ 
id gift of government bonds to two 
nephews during his lifetime, and 
nephews thereafter placed bonds m 
custody oi testator but did not part 
with title of bonds, testator’s at¬ 
tempt in his will to restrict neph¬ 
ews in enjoyment of the bonds and 
directions for pa>mcnt of income in 
form of a trust and remainder dis¬ 
positions were void 
N Y —In re Owens’ Estate, 32 N Y S 
2d 717, 177 Misc 1006 

(4) Where husband conveyed to 
his wife an undivided one half ol 
certain premises for lile and pro 
vidcd that on wnfe’s death estat« 
should revert to husband if he wer« 
then alive and that, if not, it shoulc 
revert to his two sons, a legal lif< 
estate of an undivided one half o 
entire premises was c(>nvev<‘d to th( 
wife, and husband's attempt to re 
strict conveyance of such undivided 
one half to a definite poitiun o 
premises by his will was void 
NY—In re Petersen's Estate, 89 I' 

YH2d 586 

(5) Other cas^ s 

Mass—Ihiggs V Merchants Na 
I Hank of Boston, 81 XE “d S27, 31 
Mass 261 

Ohio— Huntington Nat ISank of 
urnbus V Roan, App , 43 X E 2d TfS 
68 CJ p 490 note 7 la] 

Transfer held inelfoctive 

Atttxnpted giJLL causa rnoitiii 
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transferred to a trust,or which has passed from 
him by operation of law, nor can he transfer by 
will property which he has agreed, by a valid and 
binding agreement, to devise or bequeath in a cer¬ 
tain manner, as discussed infra § 119 A statute au¬ 
thorizing the executor or administrator of a fiaud- 
ulent grantor to sue to set aside the fraud¬ 
ulent conveyance for the benefit of the grantor’s 
heirs, saving the rights of creditors and purchasers 
without notice, does not vest the grantor with any 
additional right to control or dispose of the granted 
premises, so as to enable him to transfer them by 
will after the conveyance A mere wrongdoer who 
has only color of title cannot pass any estate by 
will to his devisees 

Possession Where the testator has title, the fact 
that he does not have possession of the property,^^ 
either at the time of the execution of the will^^ or 
at the time of his death,20 does not render the prop¬ 
erty inalienable by will However, where delivery 


of certain property is essential to the establishment 
of title in the testator, the lack thereof will prevent 
such property from passing by the will 2i 

Restriction on pozver to alienate A valid restric¬ 
tion on the testator’s power to sell or dispose of the 
property does not make it inalienable by his will 

Undivided interest. The owner of an undivided 
interest in propeity cannot bequeath or devise the 
entire property to a third person,23 nor can such 
person bequeath or devise a particular item or plot 
or his interest in a particular item or plot out of 
the entire property so held 24 However, one holding 
such an interest in property can bequeath or devise 
his own interest ,25 and it has been held that, in 
case one holding such an interest in property be¬ 
queaths the entire property to some third person, the 
disposition to the extent of the testator’s ownership 
is valid,25 unless the disposition is so worded as to 
prevent its being executed in pait 27 


cotton by delivery of deed thereto 
was held not valid "‘gift causa mor¬ 
tis” because property itself was not 
delivered and donor had not surren¬ 
dered all dominion over it, and hence 
cotton passed under terms of will 
executed prior to attempted gift 
Miss—Gidden v Gidden, 167 So 785, 
176 Miss 98 
When transfer effective 

Deed reserving possession and 
rents of land during grantor’s life¬ 
time, delivered to grantor’s executor 
with directions to deliver deed to 
grantee on grantor’s death, which was 
done, was held to vest title in gran¬ 
tee as of date of delivery to execu¬ 
tor, precluding disposition of lands 
by grantor's will 

Pa—In re Hartman’s Estate, 182 A. 
232, 320 Pa 331 

14 N J—Fidelity Union Trust Co 
V Hall, 6 A 2d 124, 125 NJEq 
419 

R r —Industrial Trust Co v Bud- 
iong, 76 A 2d 600, 77 RI 428 
68 CJ p 491 note 8 

15. After testator’s discharge in 
banlsruptcy 

"Where testator "was discharged in 
bankruptcy, any mteiest he may 
lia\e had in community property as 
an heir of deceased mothei, and oth- 
eis, which was not claimed to he 
exempt from forced sale, passed to 
the tiuslee in bankruptcy, even 
though bankruptcy schedule did not 
list any real property or interest 
therein as owned or claimed by tes- 
tritnr, and linn foie, dcMS'-u of tes¬ 
tator’s piopeitv rocened no interest 
in the land 

Ti X —llsbp V E'-top, Ci\ App , 237 
s \V 2 tl 617 

IG Ark — dooru v Waldslein, 85 
W 41C, 74 Ark 273 


17. NC—Smith V Bryan, 34 N C 
11 

18 Ala—Puryear v Beard, 14 Ala 
121 

68 C J p 491 note 11 

19 KJ—^In re Cooper’s Estate, 123 
A 45, 95 NJEq 210, 30 ALR 
673 

68 G J p 401 note 12 

20 WYa—Smith v Ledsome, 121 
SE 484. 95 WVa 429 

68 C J p 491 note 13 
Distributive shares 

Subject to the claims of creditors 
and to administration expenses, the 
right of next of km or legatees to 
share in the personal property of 
the decedent may be disposed of be¬ 
fore settlement of the estate, so 
that daughter as sole heir of her 
mother could by will effectively dis¬ 
pose of her interest m savings bank 
account standing in the name of her 
mother, though mothei’s estate had 
not been administered prior to 
daughter’s death 

Mass —Harrison v Stevens, 26 N E 
2d 351, 305 Mass 532 

21. Mahmg of will held not con¬ 
structive delivery 
Where deceased’s widow during her 
lifetime was entitled to net income 
of a trust set up by will, and widow 
was also residuary legatee, residu¬ 
ary devisee and sole executrix of 
will, and proof showed that widow, 
since deceased, ne\er made a phy¬ 
sical delivery from deceased’s es¬ 
tate to herself as legatee of securi¬ 
ties claimed by widow's stepdaugh¬ 
ter under widow’s will, the making 
of will by \/idow did not constitute 
a ’’constructne delivery” of socuri- 
tus, so as to cstanlish that secuii- 
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ties were beneficially owmed by wid¬ 
ow at time of her death 
N Y —In re Strebeigh's Estate, 27 
NTS 2d 569, 170 Misc 381 
22 Conn—Hemingway v Heming¬ 
way, 22 Conn 462 
68 C J p 491 note 11 
23. Fla—Spitzer v Biannmg, 190 
So 51$, 139 Fla 259 
La—Succession of Mu ion, 112 So 
667, 163 La 734 

24 Ill—Ficdrick v Fi*drick, 76 X 
E 856, 219 Ill 568 
68 C J p 491 note 16 
Partnership pioperty 
Md—Ottaviano \ Lorenzo, 179 A 
530, 169 Md 61 
68 C J p 491 note 16 [b] 

25. Fla—Spitzer v Brannmg, 190 
So 616, 139 Fla 259 
Kan—Householter v. Householter, 
1G4 P2d 101, IbO Kan 6H 
Tenn—^Watts v Stanton, 190 SW 
2d 617, 28 Tenn App 381 
2G Ga—McDaniel v Bagby, 51 S 
E2d 805, 204 Ga. 750 
Md—Van Reuth \ Mayor and Cit\ 
Council of Baltimore, 170 A 199, 
165 Md 661 
68 C J p 492 note 17, 

Deed signed by one jomt tenant 
Where one joint t*mant intendfd to 
reconvey property to her grantor and 
signed deed, and grantor subsi fluent¬ 
ly made will and included property 
therein, notwithstanding that deed 
was lost and other joint tenant had 
never signed, interest of joint tenant 
who signed was vested in grantor 
and passed under her will 
Del —Shockley v Halbig, 75 A 2d 
612, 31 DeLCh 400 
27- La—Succession of Marion, 112 
So 667, 163 La. 734. 

68 C J*. p 492 note 18. 
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Joint tenancy In those jurisdictions in 's^hich the 
interest of a joint tenant does not descend on his 
death but accrues immediately to the survivor, as 
discussed in Joint Tenancy § 1 b, the interest of the 
joint tenant who dies first is not devisable, or be- 
queathable,28 except in so far as there may have 
been agreement or acquiescence in the will so as to 
change the character of the joint tenancy proper¬ 
ty but the interest of the survivor can be so 
disposed of 30 

Estate per autre vie Estates of freehold per au¬ 
tre Me are subject to disposition by the will of the 
life tenant 31 

§77. What Law Governs 

The law gove-nmg what property may be passed 
by will IS that of the state where realty to be oevised is 
situated, or, in the case of personalty, where the testator 
IS domiciled, and the law at the time of testator^s death 
controls 

What law governs the determination of what piop- 
eity may be passed by will depends on the nature of 
the property to be so tiansf erred 32 Thus, the ex¬ 
tent of the power of the testator to dispose of real 
property must be detemiined by the law of the 
state where the land is situated,33 but the extent 


WILLS §§ 76-78 

of the power of the testator to dispose of personal 
pioperty is governed by the law of the domicile of 
the testator regardless of whether the property is 
situated within his domicile or elsewhere 3^ Ac¬ 
cordingly, the question of the application of the will 
of a nonresident testator to include assets originat¬ 
ing within the state but now located m the state of 
the testator’s residence is for the courts of the 
latter state 35 

Time as of which law in force. The law in force 
at the time of the death of the testator from whom 
the right arose controls, 36 except that, in respect of 
community property, the law in force at the time 
such community property was acquired and not that 
in force at the time of the wife’s death determines 
whether the wife has a devisable interest therein 3? 

§ 78. After-Acquired Property 

a. Personalty 

b. Real property 

a. Personalty 

After-acquired personal property may pass by will. 

In the absence of any statute providing othcr- 
wise,38 it has always been the rule that after-ac¬ 
quired personal property may pass by will,39 wheth- 


28. Ill—^Koeffnei v Hoeffner, 59 N 
B2d 684, 3S9 Ill 253 
Ky—Giltner's Trustee v Talbott, G9 
SW2d 981, 263 Ky 471 
Mont—In re Sullivan’s Estates 118 
P2d 383, 112 Mont 619 
N D —In re Kaspai I’s Estate, 71 N 
-W2a 558 

Oi —Manning v 17 S Nat Bank of 
Portland, 148 P 2d 255, 171 Or 118, 
153 A LR 922 

Wis—In ro Mochler's Will, IG NW 
2d 373, 24G Win 45—Wanek v 
Kott, 280 KW 304, 228 Wis 314 
68 CJ p 492 note 20—33 C JT p 916 
note 65 

Property beaneathed to Joint tenant 
Where testator, holding propei ty in 
Joint tenancy with ariothei, be¬ 
queaths such property to his joint 
tenant, the Joint tenant takes title 
thereto by survivorship and not by 
virtue of the will 

Wis—In re t>kllling’s Estate, 260 N 
W 660, 23 8 Wis 574—In re Stn\- 
er's Estate, 260 NW. 656, 21^1 
Wis XX4. 

Oovemment bonds 
Wlxere testatrix after making will 
bequeathing all her bonds to named 
beneficiaries purchased government 
bonds payable to testatrix and an¬ 
other Jointly, which provision un¬ 
der governmental regulations made 
bonds payable to survivor on d<'ath 
of testatrix, on death of testatrix 
bonds did not pass by will but be- 

C. J.S.—60 


came property of the surviving 
payee 

Colo —^In re Stanley’s Estate, 80 P 
2d 332, 102 Colo 422 
Checks drawn on joint account 

Checks payable to oidoi of anoth¬ 
er, drawn on joint account but not 
presented to bank for payment until 
after drawer’s death, were not pay¬ 
able out of such account over sur¬ 
viving Joint tenant's objections, even 
though drawer requested by will that 
they be honoied, since deceased Joint 
tenant could not, by will, control 
disposition of funds m such account 
or direct payment of moneys there¬ 
from 

N J —Straut v Hollinger, 60 A 2d 
478, 139 NJEq 206 

29. Cal—Opp V Frye, 161 P 2d 235, 
70 Cal App 2d 478 

30 Pal—^In le Dow’s Estate, 186 
I-’2a 977, 82 Cal App 2d 675 
68 C T p 492 note 21 

31. N J —Stoffels V Stolfels, 86 A 
2d 80C, 18 NJ Super 300 

68 C J. p 492 note 22 

32. Tex—Singleton v St Louis 
Union Trust Co, Civ App, 101 b 
W,2d 143, error refused no leversl- 
blo error. 

What law governs as to 

Contracts for testamentary or sim¬ 
ilar disposition of property sec 
infra §116 


Nature, requisites, and \alidity of 
wills generally see infra § 150 
Right and capacity to make will 
see supra § 4 

Who may take under will, and re¬ 
strictions on testamentary dis¬ 
position generally see infra § 
96 

33 Tox—Singleton v St Louis 
Union Trust Co , supra—Simmons 

V O’Connor, Civ App , 149 S W 2d 
1107, eiror dismissed, judgment 
coned 

34. Tex—Singleton v St Louis Un¬ 
ion Trust Co, Civ App, 101 SW 
2d 143, error refused no reversible 
eiror 

35- Md —Johns Hopkins University 

V Uhng, 126 A 606, 143 Md 114 
36 Puerto Rico —Delgado v Bernal, 

7 Puerto Rico Fed 006 

37. Cal—^McKay v Lauriston, 269 
P 619, 201 Cal 657 

38. SC—^Dennis v Dennis, 26 S C 
Eq 4CS 

68 C J p 492 note 28 

39. Ga—Linson v Cr.ippb, 49 RK 

2d 523, 204 Ga. 264—I0\ans % Pen¬ 
nington, 169 SE 349, 177 56 

Idaho—In ro Haitwig’s Estate, 211 
P2d 399, 70 Idaho 77 
Iowa—Benz v. Paulson, 70 X W 2a 
670 

Ohio —Corpus Juris cited In Fitz¬ 
gerald V 0 < >lUM .Supp 119, 

123, anirmcd, App, 39 N K 2d 18C— 
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er it actually does so pass m any case depending on 
the terms of the will and the intention of the testa¬ 
tor, as appears infra § 756 

Property partly paid for A general bequest of 
all the testator’s stock in a given railroad company 
must be construed as including that which is only in 
part paid for, as well as that which has been fully 
paid for and certified, since in either case it is stock, 
belonging to him, and capable of being transferred 
by his conveyance.^® 

h. Real Property 

While the rule is otherwise apart from statute, under 
statutes to that effect a testator may devise lands ac¬ 
quired after the execution of his will. 

Under the provisions of statutes to that effect, 
a testator may make a devise of lands acquired by 
him after the execution of the will,^i whether after- 
acquired real property will actually pass by devise 
depending on the terms of the will and the intention 
of the testator, as discussed infra § 756. 

In the absence of, or prior to, statute changing 
the rule, it has uniformly been held that a devise of 
lands can operate only on those lands which the 
testator owned at the time of executing and publish¬ 
ing his will,'^2 and that no after-purchased lands 
can pass under such devise, unless subsequent to 
the purchase, the devisor republishes his will ,^3 and 
this is so notwithstanding the language of the will 
may be such as would show clearly the intention of 
the testator that it should pass 

Application of statutes to preexisting wills. In 
accordance with the general rule that statutes shall 
not be construed retrospectively, unless, by their ex¬ 
press terms or otherwise, such appears to be the 
manifest intent of the legislature, as discussed in 
Statutes § 414, such statutes have usually been held 


inoperative as to wills made before their enactment, 
although they were enacted before the testator’s 
death There are, however, decisions, which hold, 
perhaps because of the peculiar wording of the stat¬ 
utes, that the statutes are operative as to wills made 
before their passage where the testator dies after 
they go into effect Manifestly, if such statutes 
contain an express provision to that effect, they will 
have no application to wills made before their en¬ 
actment Certainly, the statutes have no applica¬ 
tion where the testator died before the enactment 
thereof 

Property disposed of and again acquit ed At 
common law a will has been held to be moperatue 
on real estate of which the testator was owner at 
the time of the making of the will, and afterward 
sold, repurchased, and died seized This rule, 
however, has very generally been changed by statute 
and the prevailing doctrine now is that such prop¬ 
erty may pass by will.^® 

§ 79. Property Changed in Form 

A change in the form of property will not prevent 
its passing under a general devise or bequest, although 
it may in some instances prevent its passing under a 
specific devise or bequest. 

Under a general devise or bequest a change, sub¬ 
sequent to the making of the will, in the form of 
property devised or bequeathed, does not prevent the 
operation of the provisions of the will, and the prop¬ 
erty, in its changed form, passes to the devisee or 
legatee 

Specific devise or bequest. In the case of a spe¬ 
cific devise or bequest, a change, subsequent to the 
execution of the will, in the form of the property 
bequeathed or devised has, in some instances, pre¬ 
vented its passing to the legatee or devisee spcci- 
fied,53 and, in other instances, it has been held not 


Fifth-Third Union Trust Co v 
Davis, 1 Ohio Supp 251, affirmed 
10 NE2d 4. 65 Ohio App 377 

68 C J p 492 note 29 

40. Mass—Emery v. Wason, 107 
Mass 507 

41 DC—Fairclaw v Forrest, 130 
F2d 839, 76 U S App D C 197, 143 
ALR 1154, certiorari denied 63 
set 531, 318 US 756. 87 L Ed 
1130 

Miss —Milton V Milton, 10 So 2d 
175, 193 Miss 563 

N J —Fidel ity-Philadelphia Trust 

Co V Harloff, 00 A 2<i 57, 133 N 
JEq 41 

68 CJ p 493 note 36 

412. DC—Piiirclaw v Forrest, 130 
P2d 820, 76 US App DC 197. 143 
A UK 1151, 03 set 531, 3lS US 
756, 87 LBd 1130. 


Idaho—In re Hartwig’s Estate, 211 
P2d 399, 70 Idaho 77 

Tenn —^Howell v Moore, 14 Tenn 
App 594 

68 C J p 492 note 31 

43 NC—Battle v Speight, 31 JVC 
288 

68 C J p 493 note 32 

44 Mass —Hays v Jackson, 6 Mass 
149 

68 C J p 493 note 33 

45 NC—Battle v Speight. 31 NC 
2SS 

68 C J p 494 note 38 

46 SC —^^Velborn v Townsend, 10 
SE 96, 31 SC 408 

68 CJ P 494 note 39—69 CJ p 370 
note 70 

47. Va—Hams v. Barker, 13 Gratt 
128, 54 Va 128, 67 Am D 762. 
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48 Tenn—^McGavock v Pugsley, 12 
Heisk 689 

48 Cal—Hopper’s Estate, 4 P 981, 
66 Cal 80 

NH—Morey v Sohier, 3 A 636, 63 
NH 507, 56 AmR 538 
50 NH—Morey v Sohier, supra 
68 C J p 491 note 43 
Revocation and revival of legacy as 
resulting from disi>osition and rc- 
acquisition of previously devised 
property see infra § 294 

51- La —Succession of Marks, 35 La 
Ann 1054 

68 C J p 494 note 46, 

Ademption by change in foim of 
property denmsed or bequeathed 
see infra §5 1172-1181, 

52. NT—McNaughton v. McNaugh- 
ton, 34 NT 201 
68 C J p 494 note 46. 
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§ 80. Equitable Interests, Trusts, and Powers 

An equitable interest may be devisable unless it is 
by its nature nonalienabte, and the sole owner of cor¬ 
porate stock has an equitable interest in the corporate 
property which is devisable 

An equitable interest,®^ such as an equity of 
redemption,55 or the interest of a beneficiary under 
a trust,5 5 may be devisable, unless it is by its nature 
nonalienable,57 or where the beneficiary’s interest 
in the trust terminates at his death 5® The trustee 
of a personal trust cannot continue it by will ,59 
nor can a trustee of an unexecuted trust terminate 
It by a devise to the beneficiaries ,5® but one taking 
property in trust as security may pass by will all his 
rights 5^ 

An equitable owner m fee of trust property, which 
trust, by the terms of its creation, ceases at the 
death of such ouncr, is entitled to devise it free 
of the tuist 52 Where there is both an estate and 
a power in the same individual, such indn idual may 
elect as to whether he will dispose under the power 
or devise as ovner 5^ W'hcre a testator, who holds 


land as trustee, and as such has power by his 
to direct the sale of it by his executors, direct 
his will that such land shall be sold by his exec 
along with his own property, the bulk of whic 
given to residuary legatees, wdio are the same 
sons as the cestuis que trust under the ongmal t] 
the executor has a power to sell coupled with a t 
or a power coupled with an interest, and the n 
uary legatees take by devise and not by descei 

Corporate property Although there is authc 
to the contrary,®^ it has been held that the o\ 
of all the stock in a corporation is the owner o 
equitable interest in property owned by the corp 
tion, which interest is the subject of devise and 
pass under his will 55 However, a testator who c 
all but a small percentage of the shares of stock 
corporation cannot devise realty owned by 
corporation 57 

§ 81. Interests of Vendor and Purchaser 1 
der Contract to Convey 

The interests of the vendor and the purchaser u 
a contiact for the sale of property are each subjei 
devise 


53 Ill —Dcckor v Decker, 12 N E 
7^0, 131 III 311 

68 C J p 495 note 47 

54 US—Doing v Ilih*y, CAPla, 
17G F 2a 449 

Del —Wilmington Trust Co v Wil¬ 
mington Soc of Pine Ai Ls, 34 A 
2d 308, 27 Del Ch 213, adltmed 
liird V Wilmmgton Soc of Pine 
Arts, 43 A 2d 476, 28 Del Ch 419 
KJ—Ochs V Ochs, 192 A 502, 122 
NJEq 143, alTirmed 192 A 607, 
122 NJEci 143 

Ohio—Ford v Ford, App , 118 NE 
2d 235 

Or—T^ro^^n v Hiileary, 32 P 2d 684, 
147 Or 185 

Pa—In re Zimmerman’s Estate, 63 
PaDist 4ScCo 287, 46 LackJur 

245, Cl MontgCo 85, 58 York Leg 
Pec 205 

68 C J p 495 note 48 
Bight of partner luxder agreement to 
dissolve 

Although unsold portion of part¬ 
nership realty and purchase money 
bond and mortgage for portion of 
lealtv sold remained m name of part¬ 
nership, at least equitable owner¬ 
ship of unsold realty and bond and 
mortgage was In partner in whom 
such property was to vest under 
agreement to dissolve partnership 
and distribute its assets, and such 
property must be deemed part of 
such partner's estate subject to dis¬ 
tribution under his will, 

NY—In re Gordon's Will, 141 N.T 
S 2d 331, 208 Misc, 19. 

55- D,C.—^Dollar v Land, DC, 82 
P.Supp 919. reversed on other 


grounds 184 F 2d 2 45, S7 U S App 
DC 214, certioian denied 71 S Ct 
198, 310 US 884, 95 L Ed 641, re¬ 
hearing denied 71 S Ct 530, 340 
US 948, 96 LEd 684, certiorai i 
denied 71 S Ct 533, 310 US 948, 
95 LEd G84 

56. Fla—Patlillo V Glenn, 7 So 2d 
328, 160 FLi 7] 

Ill —Creighton v Elgin, 69 N E 2d 
601, 395 111 87 

Mmn—Corpus Juris cited in First 
& American Nat Hank of Duluth 
v Higgins, 290 NW 585, 690. 208 
Mmn 296 

Pa—LaPayette Trust Co v. Schoch, 
Orph, 31 North Co, 290 
68 C J p 495 note 49 
B>esuiting trusts 

One in whose favor a resulting 
trust IS created has a devisable in¬ 
terest 

Ark—Dabbs v. Dabbs, 276 S W 2d 
73 

68 CJ p 495 note 49 [b] 

57. Pa—Rtemmetz’s Estate, 31 A 
1092, 168 Pa 176 

68 C J p 495 note 50 

58. Minn —^Pirst & American Nat 
Pank of Duluth v Higgins, 293 N 
W 580, 208 Mmn 295 

68 CJ p 502 note 35 [b] (4) 

Diaperty payable or transferable to 
others at testator’s death general¬ 
ly see infra § 89 

I 58- Me—^Hinckley v. Hinckley. 9 A 
897. 79 Me 320 

Termination of trust by death of 
trustee see Trusts § 94 a. 
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60 N J —Wills V Cooper, 25 
Daw 137 

Substitution of trustee’s will 
The trustee of a testamei 
fund, the corpus of which is t 
distributed on the death of a 
benchciary, cannot dispose of 
fund by his own will on his d 
though It is bequeathed to the 
prisons in the same proportions 
an attempt to do so will not s 
the right of a bencticiary to < 
under the first will 
U K —Ormsby v, Finney, CCA 
281 F 840 

61. Ill—Stewart v Fellows, 20 
657, 128 Ill 480 

Va—Hughes v Caldwell. 11 J 
355. 38 Va 355 

62 N C —^Freeman v Lide, 97 
402, 176 NG 434 
G8 C J p 496 note 54 

63. Del —Equitable Trust C 
Paschall, 115 A 35G. 13 Dol C 

64. US—Taylor v Bonham, 

5 How 233, 12 L Ed 130 

65. NJ—Fidelity Union Tiu< 
V Vaiider iCoest, 166 A 91 
NJEq 308 

G8 C J p 49 6 note 56 

66 NT—In rc Dillon's Wil 
NTS 2d 541, 300 MiSf‘ 117- 
Browning’s Estate, IG N Y'.S 
172 Misc 10H8 
68 C J p 496 note 57 

67. Ala—Thompson v. Bank < 
kegee, 74 So 37. 199 Ala 
68 C J p 49C note 58. 
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Since, under a valid contract to purchase land, 
the vendee is, in equity, the real owner, and the pur¬ 
chase money is treated as a mere encumbrance on 
the land, as appears in Vendor and Purchaser § 106, 
this equitable interest which the purchaser has may 
be devised.® 8 So, also, the vendor in a contract of 
sale,®9 or an option to sell,'^® may devise his interest, 
and the devisee will take the land subject to the 
same obligation as the testator, the right of the 
owner of the equitable title to the land not being 
affected by the vendor’s will Where, under a 
valid contract to purchase land, the purchaser holds 
merely as trustee for another, the vendor and the 
purchaser cannot rescind the contract and the ven¬ 
dor devise the land to a stranger 

Purchase price due on land transferred by deed 
The unpaid portion of the purchase price for land 
deeded to another may be disposed of by the grantor 
by will 

§ 82. Interests under Land Warrants, Cer¬ 
tificates for Purchase Money, Etc. 

The interest conferred by a land warrant or certifi¬ 
cate for the purchase money of public lands Is devisable, 
as IS the interest of a homestead entryman 

The interest conferred by a land warrant,^4 or 
certificate for the purchase money of public lands, 
or royal proclamation for military services rendered 
before warrant obtained,'^® is devisable So one who 
by statute is entitled to a patent for military services 
may devise the land, although the patent issues after 
his death 


Homestead enhy An entryman on public lands 
of the United States in whom the right to a patent 
has not yet accrued has no interest in the land which 
can pass by will Under a homestead act which 
provides, m effect, that, where a homestead entry- 
man dies before obtaining a patent, his widow, or, 
if he leaves no widow, his minor children, or, if he 
leaves neither widow nor minor children, his heirs or 
devisees, may succeed to his rights as entryman and 
on compliance with the requirements of the home¬ 
stead law obtain a patent therefor, a homestead en¬ 
tryman has a devisable interest in the land or m his 
entry which he can pass by will and, if he dies 
before obtaining his patent, leaving no widow or 
minor children, a devisee to whom he has devised 
his interest in the homestead succeeds thcieto to the 
exclusion of his heirs and is entitled to a patent on 
completion of the requirements of the Homestead 
Act 

Timber culture entry A timber culture entryman 
under the Timber Culture Act of the United States 
does not, prior to obtaining his patent, have a de¬ 
visable interest m the land 

In Texas Where a testator is entitled to an un¬ 
conditional patent to land at the time of his death, 
but has not yet received it, the fact that after his 
death a patent issues to his heirs cannot affect the 
right of devisees under his will to recover the land 
A widow obtained an equity in land sufficient lo pass 
It by devise where she, being entitled as the head of 
a family to a grant of land, made application there¬ 
for, and, by a valid order of survey, land was sur¬ 
veyed and thereby segregated from the public do¬ 


es Cal —In re Reid's Estate, 79 
P 2d 451, 26 CaJlApp2d 362 
NJ—^Bighter v First Reformed 
Church of Boonton, 86 A 2d 305, 17 
ISTJ Super 407—Courtney v Han¬ 
son, 65 A 2d 530, 3 K J Super 47, 
affirmed 71 A 2d 192, 3 NJ 571 
Hanson v Levy, 66 A 2d 411, 141 
N T Bq 103—Siesel v Mandeville, 
55 A 2d 167, 140 HJEq 490 
Okl —Leedy v Ellis County Fair 
Ass’n, no P2d 1099, 188 Okl 348 
68 C J p 496 note 60 
Right of purchaser’s devisees to 
maintain bill for specific perform¬ 
ance of contract of sale see Spe¬ 
cific Performance § 23 c (2) 

Contract for devise of property to 
purchaser 

Where testator contracted by what 
was essentially a contract of pur¬ 
chase and sale to devise farm to 
purchaser, purchaser became equita¬ 
ble owner of pioperty, subject to 
obligration to make further payments, 
and had right to dispose of equitable 
interest by his will though purchas¬ 
er predeceased testator who there- J 


after executed a will which failed 

to devise farm 

KJ—Ochs V Ochs, 192 A 502, 122 
NJEq 143, affirmed 192 A 507, 
122 NJEq 143 

69. N T —First Methodist Church 
of Penn Tan v Putnam, 72 N T S 
2d 70, 1S9 Misc 619 

Tex —Corpus Juris quoted in, An¬ 
drews v Lary, Civ App , 224 S W 
2d 770, 771 

68 C J p 496 note 61 

70. R I —^McCanna v Hanan, 142 A 
609, 49 RI 349 

Tex —Corpus Juris quoted lu An¬ 
drews V Lary, Civ App, 224 SW 
2d 770, 771 

71. Ind —^Ault V Miller, App, 167 
NE 7 

Tex—Corpus Juris quoted in An¬ 
drews V Lary, Civ App , 224 S W 
2d 770, 771 

72. SC—Taylor V James, 4 SCEq 
1 

73. Wis —^Luedtko v Luedtke, 195 
KW 382, 181 Wis 471. 

68 C J p 496 note 65 
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74. Pa—^Duer v Boyd, 1 Serg & R 
203 

68 C J p 496 note 66 

75 Ind—Brockway v, Nugent, 5 
Blackf no 

76. Ky—Gist’s Heirs v Ilobinct, 3 
Bibb 2 

77. NY—Smith v Van Xhii^'cn, 15 
Johns 343 

78. Kan —Chapman v Price, 4 P 
807, 32 Kan 446 

79. Idaho—Daniels v Isham, 235 
P 902, 40 Idaho 614 

68 C J p 497 note 72 

80 Neb—Cole v Cole, 154 NW 
218, 98 Neb. 674 

68 C J p 407 note 73 

Right of devisee to complete entry 
see Public Lands § 51 

81. Cal —Cooper v. Wilder, 43 P. 
691, m Cal 191, 52 Am S R 163 

82 Tex—^Dean v, Jagel, 103 S.W 
195, 46 Tex Civ App. 389. 

68 C J p 497 note 75. 
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mam for her and she went into possession but died 
without having obtained a patent.83 

§ 83 Rights of Action 

Rights of action which do not cease with the death 
of the owner may be disposed of by will 

Rights of action, of such a character that they do 
not cease with the death of the owner, may be dis¬ 
posed of by will 84 A statutory right of action for 
damages for death which docs not come into exist¬ 
ence until his death cannot be disposed of by the 
will of the person wrongfully killed 85 

§ 84. Rights of Entry 

A right of entry, even as to lands in the adverse pos¬ 
session of another, is devisable 

Under some statutes so providing, a right of en- 
tr>,88 including a right of entry to lands in the ad¬ 
verse possession of another,87 may be devised, al¬ 
though, in the absence of statutory authority, this 
could not be done 88 


WILLS §§ 82-85 

§ 85. Future or Contingent Estates, Interests, 
or Possibilities 
a In general 

b. Contingent interests; possibility of re¬ 
verter 

a. In General 

Estates m reversion and vested remainders may be 
devised or bequeathed. 

In general, estates in reversion89 and vested re- 
mamders^® may be devised or bequeathed 

b. Contingent Interests; Possibility of Reverter 

In general, contingent estates are devisable if the 
person to take is ascertained and only the event is 
uncertain, and whether a contingent estate is devisable 
where Lhe person to take is uncertain or m the case of a 
bare possibility of reverter depends on the provisions of 
applicable statutes 

A possibility coupled with an interest is devis- 


S3 Tex —^Houston Oil Co v Gal¬ 
lup, 109 SW 957, 50 Tex Civ App 
369 

84 US —Patton v Baltimore & O 
R Co. CAPa, 197 F 2d 732 
68 C J p 497 note 77 
Actions which survne see Abate¬ 
ment and Revival §§ 132-159 
Blgrht to lecover possession of prop-^ 
erty 

The right of owner of property 
who has been ousted or dispossessed 
of propel ty by any unlawful means 
to recover possession in a court of 
law or equity is inheritable and de¬ 
visable, and property to be recover¬ 
ed would pass under lesiduary clause 
of will 

Tenn—Ledbetter v Ledbetter, 216 S 
W2d 718, 188 Tenn 44 
TTncoUected judgment 

Devisees of judgment creditor’s 
community estate became owners of 
uncollected judgment, and possessed 
light to procure issuance of execu¬ 
tions in effort to enforce judgment 
Tex—Blanks v Radford, Civ App, 
388 SW2d 879, refused for want 
of merit 

85. Ariz—In re Lister’s Estate, 195 
P 1113, 22 Ariz 185 

Right of action for death, see Death 
13-20 

86. Va —Carrington v Goddin, 13 
Gratt. 587, 54 Va. 687 

Right of entry for breach of condi¬ 
tion subsequent see infia S 85 b. 

Buie against assignment of rights 
of entry 

In a few jurisdictions it has been 
held that the rule against the as¬ 
signment of rights of entry does 
not forbid their transfer by devise. 
Mass—Clapp v. Wilder, 67 NE. 692, 
176 Mass. 332, 60 LR.A. 120. 

5 C J. p 868 note 70. 


87. N H —^Whittemore v Bean, 6 
NH 47 

68 C J p 497 note 84 

88. Mass—Poor v Robinson, 10 
Mass 131 

68 C J p 497 note 85 

89. D C —Stoner v National Metro¬ 
politan Bank of Wash, DC, 84 
F Supp 726, affirmed 177 F 2d 37, 
85 US App DC 167 

Ark—Hutchison v Sheppard, 279 S 
W2d 33 

Ga—Byrd v. Goodman, 25 S B 2d 34, 
195 Ga 621 

Ill—-Gndley v Gridley, 77 NB2d 
146, 399 Ill 216—Carter v Lewis, 
4 NE2d 853, 3G4 III 434, 108 A 
LR 458 

Ky —Murphy v Boling, 117 S W 2d 
962, 273 Ky 827, 117 A L R 1373 

Mo—Riesmeyer v St Louis Union 
Trust Co, 180 SW2d CO—Davis v 
Austin, 166 SW2d 903, 348 Mo 
1094 

Miss —Ricks v Merchants Nat Bank 
& Trust Co of Vicksburg, 2 So 2d 
344, 191 Miss 323 

N J —Fidel ity-Philadelphia Trust Co 
V Harloff, 30 A 2d 67, 133 NJBq 
44 

ky—M oigan v Keyes, 99 NYS2d 
820, 198 Misc 984, affirmed 101 N 
YS2d 939, 277 App Dlv 1114, af¬ 
firmed 99 KE.3d 230, 302 NY 439 

Tenn—Cochran v Frierson, 258 S 
W2d 748, 196 Tenn 174 

Bedford v Bedford, App, 274 S 
W2d 628. 

Va—Braswell v Biaswell, 81 SB 
2d 560. 195 Va 971 

68 C J p 498 note 86 

BeversioxL ezlstiug after ooutlugent 
remainder 

A testett*r may, under the statute 

Of wills, devise the reversion left 
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in him after the devise of contin¬ 
gent remainders 

Ill —Matthews v Andrews, 124 N E 
871, 290 Ill 103 

La—In re Hantzman’s Estate, 58 
Dauph Co 147 

TTiLdiyldeil reversionary Interest 
Where father conveyed certain 
land to one son and his bodily heirs 
and died intestate leaving five chil¬ 
dren, one-fifth of reversionary inter¬ 
est passed to such son, and upon 
son's death without bodily heirs, his 
widow, under his will leaving all of 
his property to her, acquired one- 
fifth interest in fee 
Mo—Baker v Baker, 251 S W 2d 31, 
363 Mo 318, 33 A L R 2d 1431 

90- U S —^Hodam v Jordan, D C Ill, 
82 F Supp 183 

Cal —In re Korns' Estate, 177 P 2d 
299, 78 Cal App 2d 162 
Ga—Schnber v Anderson, 53 SB 
2d 490, 205 Ga 343 

Ky—Dills V Deavors, 2C6 S \V 2d 
788. 

Mo—Merrill Trust Co v Pei kins, 
63 A 2d 260, 142 Me 363 
Md—Reese v Reese, 58 A 2d C43 
190 Md 311—Myers v M>ers, 41 
A 2d 465, 185 Md 210 
NY—In re LaidlawS Estate, 3 NY 
S2d 725, 167 Misc 172—In n* 

Roscnstein's Estate, 274 N Y S 
126, 152 Mlsc 777 

In re Clonney’s Will, 63 N Y S *-ii 
705 

Ohio—Jones v Lewis, 44 N E 2(1 
735, 70 Ohio App 17. 

Wis—In re Itray’a Will, 49 N \V 2d 
716, 260 Wm 9. 

68 C J p 498 note 87 
Alienability of vist<‘d rt‘inMn(l+‘t g»*n- 
erally see Estates S 68 b. 
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able 91 This characterization includes,92 and the 
rule of devisability applies to,93 all contingent pos¬ 
sible estates such as contingent remainders, contin¬ 
gent estates in fee simple by way of executory de¬ 
vise, executory devises, and springing uses, and in 
some jurisdictions it has been held, sometimes tinder 
statute so providing, that all expectant estates are 
devisable.94 Thus, while it has been held that wheth¬ 
er a contingent remainder is devisable depends on 
the particular language employed m creating the 
estate and the intent of the grantor,95 contingent 


94 aj.s. 

remainders are generally devisable where the person 
to take IS ascertained and only the event is uncer¬ 
tain, 96 that IS, where an individual is named or 
definitely described as the party to take when the 
contingency happens 97 

On the other hand, in the absence of some statu¬ 
tory provision providing otherwise, a contingent re¬ 
mainder IS not devisable where the contingency re¬ 
lates to the person who is to take and not to the 
event, 98 there being only a bare possibility in that 


91. S C —^Lemmon v Wilson, 28 S 
E2d 792, 204 S C 60 

68 C J p 498 note 89 
Alienability of contingent remainders 
generally see Estates § 88 c 

92. N J —^Manners v Manners, 20 N 
JLaw 142 

68 C J p 498 note 90. 

93- Md—In re Clayton’s Estate, 74 
A 2d 1, 196 Md 622—R S Const 
Co V Nihiser, 197 A 793, 174 Md 
170 

Miss—White V Inman, 54 So 2d 375, 
212 Miss 237, 30 A L B 2d 380 
NJ—^Wallhauser v Rummel, 96 A 
2d 289, 25 N J Super 358 

King V First Nat Bank of Mor¬ 
ristown, 38 A 2d 445, 135 N J Bq 
319 

Pidehty-Philadelphia Trust Co 
V Harloff, 30 A 2d 57, 133 NJ 
Eq 44 

NT—In re Weaver's Estate, 1 NT 
S 2d 167, 253 App Div 24, affirmed 
McNary v McNary, 16 NE2d 121, 
278 NT 605 

In re Hornblower's Estate, 40 
NTS 2d 712, 180 Misc 517 
Ohio—Jones v Lewis, 44 NB2d 
735, 70 Ohio App 17 
Iiifa insurance renewal cozmuis- 
sions which testator would have be¬ 
come entitled to receive if living 
were transferable by will 
NT—In re Keller’s Will, 86 NTS 
2d 315 

Devise dependent on suxrvlval of re- 
mamderman 

Contingent remamder of any kind 
is subject of devise, but devisee will 
receive nothing unless contingent re¬ 
mainderman survives until event oc¬ 
curs on which his estate vests 
Ky —Caperton v Smith's Trustee, 
104 SW2d 440, 268 Ky 223 

94. N T —In re Weisbecker's Es¬ 
tate, 125 NTS 2d 217 

Guaranty Trust Co of New Tork 
r Curry, 234 NTS 329, 134 Misc 
99 

Ohio—Jones v Lewis, 44 NE2d 
735, 70 Ohio App 17 

95. Mo—Byrd v Allen, 171 S W 2d 
69X, 351 Mo 99 

96. Eel—^Huxley v. Security Trust 
Co. 33 A 2d 679, 27 Eel.Ch 206 


Ga—Gilmore v Gilmore, 29 S E 2(i 

7d 1Q7 fifl 

Ill—Hull V Adama, 77 NE2d 706. 
399 Ill 347 

Md—^Willoughby V Trevisonno, 97 A 
2d 307, 202 Md 442—Ringgold v 
Carvel. 76 A 2d 327, 196 Md 262— 
In re Clayton's Estate, 74 A 2d 1, 
196 Md 622—Walker v Safe De¬ 
posit & Trust Co of Baltimore, 65 
A 2d 311, 192 Md 695—Simon v 
Safe Deposit & Trust Co of Balti¬ 
more, 69 A 2d 199. 190 Md 468— 
Hammond v Piper, 44 A 2d 756, 
185 Md 314 

Mo —Corpus Juris cited in Tapley 
V Dill, Mo, 217 SW2d 3b9, 374 
NJ—Corpus Juris cited m King v 
First Nat Bank of Moiri&town, 38 
A 2d 445, 448, 135 NJEq 319 
NT—Barker v Sutherland, 6 Dem 
SurrNT. 227 

Security Trust Co of Rochester 
v Bradley, 38 NTS 2d 918. 179 
Misc 338, affirmed 46 NTS 2d 222, 
266 App Div 943 

Pa—In re Herr’s Estate, 48 Dauph 
Co 92 

S C —Lemmon v. Wilson, 28 S E 2d 
792, 204 S C 60 

WVa—^National Bank of Commerce 
of Charleston v Wehile, 20 S E 2d 
1X2, 124 WTa 268 
68 C J p 498 note 91 

ParbictUar remumders held devisable 

(1) Under testamentary trust to 
incompetent widow for life and as to 
certain stock remainder to designated 
persons unless widow regained men¬ 
tal faculties, that remainderman sur¬ 
vived testator but predeceased widow 
did not defeat gift to him of his share 
of remainder, hi& interest being de¬ 
visable and passing under his will 
NT—In re Moore's Estate, 271 NT 

S 928, 151 Misc 668 

(2) A remamder to second daugh¬ 
ter, should first daughter die without 
issue, IS transmissible because the 
contingency does not affect capacity 
of second daughter to take, since the 
contingency is whether first daugh¬ 
ter leaves issue and not whether sec¬ 
ond daughter is living or dead 

Pa—McCreary’s Estate v. Pitts, 47 
A 2d 236, 354 Fa 347 

(3) Where decedent devised certain 
property to daughter with remamder 
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over in event daughter died without 
issue, and life tenant was still liv¬ 
ing at time of death of remainder¬ 
man, interest of remainderman was 
a transmittible interest, and was part 
of residue to be set apart in trust 
under remainderman’s will 
N C —Wachovia Bank & Trust Co v 
Waddell, 67 S E 2d 651, 234 NC 
454 

(4) Other cases 
68 C J p 498 note 91 [a] 

Transfer of interests back to original 
grantor 

Where grantee, holding a life estate 
in property, effective after toi mi na¬ 
tion of a life estate reserved by gran¬ 
tor, allegedly executed a deed back 
to the original grantor, in which he 
was joined by three of the six re¬ 
maindermen, original grantor became 
vested with a one-half undivided in¬ 
terest in the fee, and an estate for 
the life of the grantee, in all of the 
property, and such estates could be 
devised by will 

Ga—McDaniel v, Bagby, 61 S E 2d 
805. 204 Ga 750 

97. Md—Simon v Safe Depo'^it & 
Trust Co of Baltimoie, 50 A 2d 109, 
190 Md 468 

68 C J p 499 note 92 

98. Del—Huxley v Security Tiust 
Co , 33 A 2d 679. 27 Eel Ch 206 

DC—Jewell v Graham. 24 F 2a 257, 
67 App DC 391, certiorari denied 
48 set 559, 277 US 506, 72 L Ed 
1006 

Ill —Gehlbach v Briegel, 194 N E 
591, 359 lU 316 

Me —Merrill Trust Co v Perkins, 
63 A 2d 260, 142 Me 363—Trott v 
Kendall, 130 A 878, 123 Me 85 
Mo—Tevis V Tevis, 167 SW 1003, 
259 Mo 19, Ann Cas 1917A 865 
NT—^U S Trust Co of New Toifc 
V Peters, 167 NTS 620, ISO App 
Div 186, dismissal of app^^al denied 
U S Trust Co V De Ohefdebien, 
119 NE 1083, 223 NT 657, and 
affirmed U S Trust Co v Peters, 

121 N E 895, 224 N T. 626 

Ohio—Gill V. Alcorn, 19 Ohio App 

122 

Pa—^In re Herr's Estate, 48 Eauph. 
Co 92 

SC—^Lemmon v Wilson. 28 SB 2d 
792, 204 S.C 60. 
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case and not a possibility coupled with an interest, 
as appears in the C J S title Estates § 88 c How¬ 
ever, m some jurisdictions, under statutory provi¬ 
sions abrogating the common-law doctrine, a con¬ 
tingent remainder may be conveyed or devised, al¬ 
though the contingency is as to the person who is 
to take 

Executory devises or bequests are not naked pos¬ 
sibilities but are in the nature of contingent re- 
maindeis,^ and are devisable ^ However, an ex- 


WILLS § 85 

pectancy of what may be realized from the estate 
of another on his death has been held not to be 
devisable ^ 

Possibility of reverter; fight of entry for breath 
of condition Ordinarily, apart from statute, a possi¬ 
bility of reverter,*^ which is a possibility not coupled 
with an interest,S or a right of entry for broach of 
a condition subsequent,^ is not devisable. In some 
jurisdictions, however, under the statutes in force 
therein, a possibility of reverter,^ whether a possibil- 


■\VVa—Stephenson v Kuntz, 49 S E 
2ci 235, 131 W Va 599 
C8 C J p 499 note 93 
Disposition of corpus of tiust 

Where \vill y)cqui*alhed propel ty 
to trustees i\ith income to named 
beneficiaries and, upon death of any 
beneficiar> lerUinfi- no issue, roipus ot 
shaie to beneficialy vas to be tians- 
ferred to residual y estate, the pass- 
in<T of corpus of trust fund into le- 
siduary estate was a contingency m- 
\olving uncertainty of beneficial le*^, 
and no intfitst fould lest m bene¬ 
ficial y of trust vhich would be dis¬ 
posable by will 

NC—Van Winkle \ Eerger, 16 S E 
lid 303. 1128 Xl” 473 
99 Va —Young \ Young, 17 S E 
470, 89 Va 073, 23 L liA 612 
68 C J p 499 nott* 93 
1. XJ—Manners % Manneib, 20 N 
J Law' 112 

2- Va—C!openha\erv Pendleton, 133 
RE 802, 155 Va. 463, 77 ALK 
321 

68 C J p 199 note 07 
Executory dovisc held. XLOt to have 
vested 

'Where executory devise in favor of 
testator's son did not vest unf il <b ath 
of mother and son pn‘dee<Mspd moth¬ 
er, son's interest under de\is<* di<i not 
pass under son's will, but vested in 
hif> hfurs, sinee during lifetime of 
mother hi had no < state whn'h he 
<ould alienate by cited or wull 
Ohio—Smith V Itees, 81 K E 2d 337 

3. Md—I-taughlin v' MeCee, 101 A 
682, 131 Md 156 
68 OJ p 409 note 98 
Predecease of legatee or devisee 

(1) A doMsc‘e or legatee dying be¬ 
fore the testator cannot dt \ ise or 
beciueath what he woiuld hav'e n <*« i\- 
< d under the testator's will, if he 
had survived him 

XY—In re iVnrose'n Ewtatc*, 299 X. 

YS 844, IHi Misc 3KS 
GS G J. p 499 note 9b fuj. 

(2) Testator's daughter. dying 
childless b» fore testator's death, ac¬ 
quired no vested right whieh nhe 
could devise by will to surviving 
husband under her father's contract 
to devise fourth of hi» estate to h<*r 
and carry out wiP ns to her and her 
deceased sister's childretn 


Tex —Bomar v Carstairs, Com App , 
79 SW2d 811. 124 Tex 192 

4 Colo—Union Colony Co of Col- 
01 ado V Gallic, 88 P 2d 120, 101 
Colo IG 

Del—Add> V Short, 81 A 2d 300, 7 
Teiry 178, level sod on othei 
grounds 89 A 2d 136, S Tcirv 157 
Cookman v Silliman, 2 A 2d 166, 
22 Del Ch 303 

Ill—Devenck v Bline, 89 N E 2d 43, 
404 Ill 302—Ilegular Piedestinaii- 
an Baptist Church ot Pltasant 
Grove \ Paiker, 27 NE 2d 522, 371 
Ill 607, 137 A LR 035 
IMo—Davis V Austin, 15C S IV 2d 
903, 3iS Mo 1091—Univoi&ity City 

V Chicago, Pv I & P R Co, 119 
S W2d 321, 317 Mo 814 

L^aimei'b High School Consol 
Dist Ko 3, Johnson County v 
Paikor, 203 S W 2d 516, 240 Mo 
App 331 

SC—Waller v Waller, 66 S E 2d 876, 
220 S C 212 
08 CJ p 499 note 1 

Base, qualified, or detoiminablc fee 
as dev isable see Estates 10 
Estate in fee <‘onditional as devisa¬ 
ble see Estates § 11 

5- SC—Dcas V Iloiry, 11 S C Eq 
211 

68 C J p 500 note 2 

6. Mo—Farmer’'- High S(.hool Con¬ 
sol Dist Xo 3. J(»hnson County 

V Park(‘i. 203 S W 2d 310, 21(1 Mo 
App 331 

X Y —Simms v Folts Mission Insti¬ 
tute, 276 NY'S 145, 154 Mis<* 381, 
amrrned 289 NYS 918. 218 App 
Div 608 . afiirmed 8 N E 2d 33, 273 
NY C40 

08 (' J p 300 note 3 

Rights of entry generally as dcvisa- 
blt supra § 81 

7. Ark—Flet<‘her v' Feirill, 227 S 
W2d 418, 216 Ark 583, 16 A L It 2d 
1240 

Tex —^Watts v. (hty of lirmstun. Civ 
App, 196 S W 2(1 533, error refused 
Va—Sanford v Sims, 00 S E 2d 495, 
’I&2 Va 044—County SGumiI Bd of 
SMjtt <''ounty V. Dowell, 38 SJO 2d 
38, 100 Vrt G7G 
68 C J p 500 note 5 
Otherwise at common law 
Md —Uinggold v Carvel, 76 A 2d 327, 
196 Md. 2C2—Evans v Safe Deposit 
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& Trust Co of Baltimore, 58 A 2d 
649, 190 Md 3 J2 

Miss —Ricks V Merchants Xat Bank 
& Trust Co of Vicksburg. 2 So 2d 
341, 191 Miss 323 

XT—Riveiton Country Club v 
Thom IS, 58 A 2d 89. 141 X J Eq 
435, afiiimed 64 A 2d 347, 1 NJ 
508 

Tex — Tames v Dalhart Consol Inde¬ 
pendent School Dist, Civ App , 254 
SVv"2d 826 

Statute as merely removing common- 
law ban. 

A possibility of reverter is a re\ vi¬ 
sionary interest, not mated but left 
undisposed of by will or deed which 
disposes ot other interests in propti- 
tv', and application of statute making 
pobsibilitios of reverter tiansfciable 
by will to such interests exist mg at 
time of effective date of statute does 
not change the inti*rest but meiolv 
lomoves the common law ban and 
peimits ti.Liisler by wdll 
Md—Evans v Safe Dt posit & Trust 
Co of Baltimore, 58 A 2d 619, 190 
Md 332 

Statute held applicable to wills 
The fttatuto providing that anv in- 
tciest m land may b(‘ conveved to 
vest immediately or in future by 
wilting signed and dohvued cannot 
be constiued to piohibil alienation bj 
will ot a possibility of rewerter on 
ground Ihiil statute does not apply to 
a Will and that a wull is not a "wait¬ 
ing signed and deliveied" within stat¬ 
ute, since a will is a wilting signed 
unde‘r an authoi ization for dcdiveiv 
upon happening of event wlilc h is to 
vest titb'm dt*viseo 
Miss—Ruks V McTehants Xat Dank 
& Trust Co of Vicksburg, 2 Wo 2d 
344, 101 Miss 32‘1 

Wills effective piicr to statute 
The statute making all lands, t te 
wliK h would d(*sn nd and all nplit'' 
and puswibilitus of reverter siibjf et 
to disposition by will do* s not ap¬ 
ply to w'llls that beisime (dfci ii\<* b^ - 
foie the statul<% but it is orno.itn^ ,i 
to dev'ises after (dleetive (1 ite tif * t »» 
ute of possibilities of ie\i it* r who li 
exist* d lx fore su( h dat** 

Md-—Evan'< v Safe I>i i*oiit X- 'fni * 
Co, of Ibiltimoie, foS A 2d 049, 1 
Md 332. 



94 C.J.S 


§§ 85-86 WILLS 

ity dependent on a base, qualified, or determinable 
fce,^ or a right of entry on breach of a condition 
subsequent,9 may be devised; and it has been said 
that this rule obtains in the great majority of 
American jurisdictions,and particularly under 
statutes empowering a testator to devise real prop¬ 
erty “and all interest therein 

§ 86. Proceeds of Insurance Policy 

In general, testator may dispose by will of the pro¬ 
ceeds of a life insurance policy payable to him, or his 
estate, or his representatives or assigns. 

In general, an insurance policy, m legal contem¬ 
plation, IS property which may be bequeathed by the 
owner thereof ^2 Thus, except in so far as the 


policy may expressly designate a beneficiary, as dis¬ 
cussed in the C J S title Insurance § 1176, or in so 
far as the policy provisions may provide otherwise,!^ 
the testator may dispose by will of the proceeds of an 
insurance policy on his life payable to him, or his 
estate, or his executors, administrators, or as¬ 
signs,including a contingent, equitable, reversion¬ 
ary interest therein,!^ even though the legatee has 
no insurable interest in the testator’s life It has 
also been held that a testamentary disposition of 
unmatured installments of a federal war risk insur¬ 
ance policy by the beneficiary thereof is valid and 
effective 

While it has been held that the rule that the pro¬ 
ceeds of insurance policies may be devised applies 
only as to policies made payable to the testator’s 


8. Iowa—Hexehard v Chicago, B & 
Q R Co, 1 NW2d 721, 231 Iowa 
563 

WVa—Dingess v Drake, 64 S E 2d 
601, 135 WVa. 502 
68 C J p 500 note 5 

8. Me —^Pirst Nat Bank v De Wolfe, 
188 A. 283, 134 Me 487 
Mass—Dyer v Siano, 11 N E 2d 451, 
298 Mass 537 

Tex—^^Vatts v City of Houston, Civ 
App , 196 S W2d 553, error refused 
Va—Sanford v Sims, 66 S E 2d 495, 
192 Va 644 
68 C J p 500 note 6 

10. Ark—^Fletcher ▼ Fernll, 227 S 
W2d 448, 216 Ark 583, 16 A D R 
2d 1240 

11. Ark—^Fletcher v Fernll, supra 
Miss—Ricks V Merchants Nat Bank 

& Trust Co of Vicksburg, 2 So 2d 
344, 191 Miss 323 

12. Cal—Cook V Cook, 111 P 2d 322. 
17 Cal 2d 639—Sullivan v Union Oil 
Co of California, 105 P 2d 922, 16 
Cal 2d 229—Blethen v Paciflc Mut 
Life Ins Co of California, 243 P 
431. 198 Cal 91 

Chase v Leiter, 215 P 2d 756, 96 
Cal App 2d 439 

Change by will of membei of mutual 
benefit society of beneficiary of cer- 
tiiicate see Insurance § 1571 
Designation by will of member of mu¬ 
tual benefit society of beneficiary of 
certificate see Insurance § 1560 

13. Pa —In re Dahnnger's Estate, 
Orph, 36 Del Co 282 

14 Cal —Cook V Cook, 111 P 2d 322, 
17 Cal 2d 639 

loua—In re Clemens’ Estate, 282 N 
\V 730, 226 Iowa 31 
Ky —Parks’ Kx’rs v Parks, 156 SW 
2d 480, 288 Ky 435—U S Trust 
V Winchester, 126 S W 2d 814, 
277 Ky 434 

VD—^-Vnderson v Northern ^Sc Dako¬ 
ta Trust Co, 274 NW 127, 67 N 
V 458 —Jorgensen v. De Viney, 222 j 


NW 464, 57 ND 63—Hill v Han¬ 
na, 222 NW 459, 57 N D 412 
Tenn —^Ameiican Trust & Banking 
Co V, Twinam, 216 S W 2d 314, 187 
Tenn 570 

68 CJ p 500 note 9—37 CJ p 587 
notes 83, 84 

Bispositzon, 10 Slot meiely change of 
beneflciaiy 

Iowa—Miller V Miller, 205 NW 870, 
200 Iowa 1070, 43 A L R 567 
Insured who has paid premituns 
and kept coiitax>l of a life policy may 
dispose of proceeds thereof by will 
Wis—In re Kamba's Estate, 282 N 
W 570, 230 Wis 246, 119 ALR 
1383 

Statutory authority 

The statutory power of insured to 
bequeath proceeds of policies payable 
to estate ‘*to any person whatsoevei 
or for any uses in like manner as he 
may bequeath any other property or 
effects" is not to be restricted or de¬ 
nied by technically inharmonious 
language in policy unless it clearly 
appears that it was intent of insured 
and insurer to restrict or destroy 
such power 

US—New York Ins Co v. Valz, CC 
A Fla, 141 F 2d 1014 
Fla—^Penn Mut Life Ins Co v Rob¬ 
erts, 162 So 881, 120 Fla 392 
Statutory esemptxon from debts of 
insured 

(1) Statutes exempting the avails 
of life insurance from the debts of 
deceased do not limit insured's rigiit 
to dispose by will of life policies pay¬ 
able to estate, executor, or admznis- 

I trator 

Tenn —Malone v. Shoffner, 4 Tenn 
App 538 

68 C J p 500 note 9 [a] 

(2) Where, under Florida statute, 
insured had power to dispose of pro¬ 
ceeds of life policies payable to his 
estate by will free from liability for 
debts, and insured, by will, provided 
for payment of proceeds to trustees, 
when time for widow's election to 

792 


take dowel passed, neither executor, 
creditors, widow nor children could 
contest right of trustees, and insurer 
was required to pay proceeds of pol¬ 
icies in accordance with terms of 
will 

US —^New York Life Ins Co v 
Valz, CCAFla, 141 F 2d 1014 

(3) Floiida statute exempting pro¬ 
ceeds of life policy from attachment, 
garnishment or any legal process, 
providing that the proceeds of the 
insurance may be bequeathed by the 
insuied to any person or for any 
uses in like manner as he may be¬ 
queath 01 de\ise any other property, 
is a statutory recognition not only 
that insuied has a property interest 
in life policy proceeds, but that when 
such proceeds are bequeathed they 
pass by will and not by statute 
Va—Capers v White, 81 S E 2d 597, 

196 Va 1123 

(4) Notwithstanding such exemp¬ 
tion, the right of insured to dispose 
of life policies payable to his estate, 
administrator, or <‘Xi eutor cairies 
with it the right to set the same aside 
for the payment of his debis 

Iowa—In re Caldwell's Estate, 213 N. 

W 615, 204 Iowa 606 
La—Michiels v. Succession ot Glad¬ 
den, 183 So 217, 190 La 917 

15. RI—Sherman v. Iloi^es, 97 A, 

16. 39 RI 26 

68 C J p 601 note 10 

16. Cal—Cook V Cook, 131 P 2d 322. 
17 Cal 2d 639 

68 C J p 601 note 11 

17. Pa—In re Bfllak's Estaie, 22 
Pa Dist & Co 523 

Beneficiary as distributee 
Where a benefit i<ii y in a war risk 
policy also has the f-tatiis of a di®*- 
tributee of the intured's estate, the 
beneficiary may, as distributee, b *- 
queath his interest in the insurance 
fund 

Wash—In re Verchot's Estate, 104 P 
2d 490, 4 Wash.2d 57A 
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estate or his representatives,the rule has also been 
held applicable in the case of industrial policies not¬ 
withstanding* a beneficiary is named,^9 and to other 
policies designating a beneficiary, wheie such bene¬ 
ficiary has predeceased the testator,-® and in any 
case such disposition in a will is not invalid in 
so far as the named beneficiary of the policy may 
elect to take under the will and be bound by it 
The poiver of disposition of the proceeds of an in¬ 
surance polic\ IS subject to any valid assignment 
made of the policy,22 and, in the absence of statutory 
provisions providing otherwise, to the dower rights 
of a widow 23 

While a statute may pro\ ide that a life insurance 
policy shall, in the absence of an agreement or as¬ 
signment to the contrary, inure to the separate use 
of the husband or wife and children of said individ¬ 
ual, a specific disposition of the insurance proceeds 
by will constitutes an assignment to satisfy the stat¬ 
utory requirement 2^ The intention to dispose of 
the proceeds must be expressly declared m clear 
terms m the will 23 


§ 87. Property in Which Surviving Husband 
or Wife Has Interest 

While a spouse may devise property as he or she 
desires, the property or rights of the other spouse can¬ 
not be thereby disposed of or impaired Land owned by 
the entuety cannot be devised by either spouse 

While a different rule may have pre\ ailed under 
the common law as to personal property,2® one 
spouse cannot by will dispose of the properly of the 
other 27 Thus, while a husband may devise his 
property as he desires,28 such devise is subject to 
any lights which his wife may have theicin, if 
any ,29 and he cannot cut off her rights by any testa¬ 
mentary disposition he may make 20 So, also, a 
husband cannot by his will deprive his widow of her 
right to a certain share in his estate under statute 
Similarly, the wife cannot cut off the husband’s 
rights in her property by testamentary disposition 22 

A husband who makes advances for improvements 
on his wife’s property, even though he thereby ac¬ 
quires a hen on such pioperty, cannot convert that 
hen, without fuither proceedings, into a title to the 
property, either legal or equitable, which he may de¬ 
vise 23 


18. Wash —In re To^^ oy’s Estate, 
153 P2d 273. 22 Wash 2d 212 

19 Mo —Plummer v Metropolitan 

Ins Co, 81 SW2d 433, 229 
Mo App (>38 

20 Cal —Cook V Cook, 111 P 2d 322, 
17 Cal 2d C39 

21. Wis—In re Schaech’s Will, 31 
N W 2d 611, 252 Wis 299, lehear- 
inf? denu‘d 33 N W 2d 319, 232 Wis 
29‘) 

Ai'ci^ptanoe of lM(u;-acy or devise see 
infra 1147-1150 

22. TT S —Xpw York Life Ins Co v 
Valz, CCAb^lt, 111 F2d 1011 

Ill—Penn IVIut L Ins Co v Foibrs, 
200 Ill App 411 

23. US—N* \\ Yoik I-rife In« Co v 
Valz, CCAKIm, 111 P2d 1011 

Fla--Milam v l>.ivis. 123 So 608, 97 
Fla 91C, iMitioi.in (li'nled 50 jy Ct 
82, 280 UW DOl. 71 LEd OIC 

24. Iowa —In re CliunenV Est Ue, 
282 NW 730, 226 Iowa 31 

25. N0—ITiU V Hanna, 222 XW 
450. 57 KD 412 

Will does not operate as suhatitn- 
tioa of legatees as ’beneflclacies in 
policy payable to It '•tator's t xt*cutors, 
administrators, or 

Miss—v Bank of Hatti«>sliurK 
& Trust Co., 98 So 511, 134 
126 

7aot that will purports to dispose 
3f all property and estate dooK not 
Justify inference that insuri'd Intend¬ 
ed to bequeath proceeds of policy 
ND —Jor^ensfm v. Ve Viney, 222 N 
W. 464, 67 N.D, 63. 


Will dlrectliLg' use of iusurauce ia 
paymeut of mortg'a^es did not moiu- 
fest intention on part of decedent to 
dispose of proceeds 
ND—Hill V Hanna, 222 NW 459, 
57 ND 412. 

28. Personalty as property of hus¬ 
band 

At common law pcisonalty of the 
wife reduced to po*3se&sion belonged 
to husband and he could dispose of 
It by will 

Ariz—Blackman v Blackman, 43 P 
2d 1011, 45 Anz 374 
Mo —State ex rel George v Mitchell, 
App, 230 S W2d 116 
27. N T —In re Seaman’s Will, 90 
NTS 2d 336, 275 App Div. 484, af- 
flimed 92 N B 2d 4G0, 300 NT 755 
Ohio —Thomas v Jlobson, 10 Ohio 
(hr Ct ,N vS , 351, 30 Ohio Cir Ct 214 
58 C J p 501 note 16 
Right of homc'^lcpder to devi<^e home¬ 
stead with respect to riphts ol 
Sumiving ehlldien see Homesteads 
(( 257 b 

Sur\ i\ ing husband sec Homesteads 
5 250 

Surviv ing wife see Homesteads S 
243 c 

Pot\i‘r of surviving spouse to dispose 
of hom'‘s*-i‘ad r»roperty by will see 
rromi stiads 281, 285 
Bequest of Joint property to wife 
Husband had right to beaiuath to 
wife his share of Jointly acaulied 
property 

Okl —Reamer v Ashby, 231 P 2d 668, 
204 Okl, 630. 

2S. Utah—Greener v Greener, 212 
1 r 2d 194, 116 Utah 671. 

793 


29. Ind —Dean v Lyon, 8 Ind 71 
Utah—In re Little, 61 P 89 9, 22 

Utah 204 

30. Ga —Joseph V Citizens & South¬ 
ern Nat Bank, 78 S E 2d 193, 210 
Ga 111 

N T —In re Curley’s Estate, 290 N Y 
S 822, ICO Misc 844 
68 C J p 501 note 18 
Joint property 

A husband had no power to make 
binding disposition of his wife’s in- 
tere«5t in their joint property, whi^th- 
or in trust or otherwise, by instru¬ 
ment offered for probate as part of 
his prior will 

Tex —Hohmann v Langehennig, Civ 
App, 153 SW2<a 1011, amrmed 
I^angehtmnig v Hohmann, 163 S W 
2d 402, 139 1VX 452 

Will held operative only as to jewelry 
Will giving testator’s wife “jewel¬ 
ry, wearing apparel, heisonal i , 
furniture and household furnishings" 
was hold operative only as to ie\v»d-\ 
N.T—In re Jacobs’ Will, 277 X Y S, 
131, 154 Misc 3C2 

31. Mo —Tn re Dean's Estate, 16e 
S W2d 529, 350 Mo 49 4 

32. Mo—Waters v Ilcrboth, 77 S 
W 305. 178 Mo 106 

NH—Hayes v. Seav<v, 46 A 180, 09 
NH 308 

Wldower ’0 one-tldrd slmre In per¬ 
sonalty cannot he dtauvfd to » 

Iowa —Tn re DIuhos’ K t »te, To \ 'A. 
2d 6 49. 

33. PC —Fiy \ \ iljtdi,,! SiMt ^ 

Tiust Co, F 5^'», ...J Ats O'* 

1 ti)L 
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Land owned by entirety Land owned by husband 
and wife as tenants by the entirety cannot be de¬ 
vised by either of them and a surviving spouse 
cannot be deprived of his or her right by the testa¬ 
mentary provisions of the deceased spouse ^5 How¬ 
ever, both spouses together may by prior agreement 
make joint testamentary disposition of an estate by 
the entirety;^® and by agreement and joint act, 
the two by will may devise a remainder over after 
life enjoyment by ttie surviving spouse 

As appears supra § 78 b, under statutes authoriz¬ 
ing the passing by will of after-acquired property, a 
will by either spouse disposing of property held in 
the entirety will be given effect when the other 
spouse dies first and the will remains unchanged 
until the death of the survivor 

After divorce or separation. The property of a 
divorced wife does not pass by the will of her for¬ 
mer husband 38 Also, a wife may dispose by will, 
and deprive her husband of any interest therein, of 
property set aside to her with full power of disposal, 
by a separation decree 39 All property rights grant¬ 
ed a spouse by a divorce decree vest, on such spouse’s 
death prior to the time when the decree becomes ab¬ 
solute, in his devisees,subject to the statutory 
limitations of the decree itself and applicable pro¬ 
bate procedures 


Interest of ividozu In general, properly acquired 
by the surviving widow by inheritance from her 
deceased husband is subject to devise by her w^th 
the rest of her property ^2 Under a statute which 
provides that a widow who shall marry again can¬ 
not alienate real estate held in virtue of her pievious 
marriage, a woman who holds title to land by virtue 
of her former marriage cannot devise it ^3 ^ widow 
cannot bequeath specific property which belonged to 
her husband, the possession of which she obtained as 
administratrix of his estate, where she never filed 
an account as such Where a widow, who is the 
sole devisee under her husband’s will, waives her 
right under the will by failing to probate it, she has 
no right, title, or interest in his estate under the will 
which she can bequeath ^5 Property which is set 
aside as a yeai’s support for the benefit of a widow, 
under statute, vests absolutely in her and she can 
dispose of any unconsumed portion thereof by her 
will 46 

§ 88. Community Property 

In general, either spouse may dispose of his or her 
interest in community property by will, but neither has 
the right so to dispose of the interest of the other in 
community property 

In those jurisdictions wherein the community 
property system prevails, as discussed m Hus¬ 
band and Wife §§ 462-590, the husband^^ and gen- 


34 Fla—^Hunt v Covington, 200 So 
76. 145 Fla 706 

Ind—^Hofr v Hoffman, 192 NE 329, 
99IndApp 317 

Mo—Shackleford v Edwards, 278 S 
W 2d 775—Stewart v Shelton, 201 
S W2d 395, 356 Mo 258 
3Sr Y —In re Litter’s Estate, 13 N Y 
S 2d 968, 171 Misc 803—In re Rich- 
ichi’s Estate, 3 N" Y S 2d 722, 167 
Misc 191—In re Curley’s Estate, 
290 ISTYS 822, 160 Misc 844 
Pa—In re Williams’ Estate, 37 A 2d 
584, 349 Pa 568 

Sholtz V Drane, Com PI, 33 Del 
Co L J 261—In re Williams’ Es¬ 
tate, Com PI , 45 Lack Jur 170, 12 
SomLegJ IGl 

Tenn—Spicer v Kimes, 156 S W 2d 
334, 25 Tenn App 247 
68 C J p 501 note 21 
Estates by entirety generally see 
Husband and Wife § 34 

Solding held not by exitixety 

Real estate standing in name of 
wife was not under Florida law held 
as an estate by the entireties and it 
passed under the wife’s will even 
though husband had contributed to 
accumulation thereof, and the mere 
purchase of personalty out of a joint 
bank account of husband and wife 
and from contributions from each 
out of their separate funds, and fact 


that furniture for hotel property was 
billed to the hotel which stood in 
wife’s name and that some of the in¬ 
voices were made out to the husband 
and wife were insufficient, in the ab¬ 
sence of any showing of any specific 
intent, to set up an "estate by the 
entireties” in such furniture, so as 
not to be devisable under the wife’s 
will 

US—Doing V Riley, CAFla, 176 F 
2d 449 

35 Fla—Bailey v Smith, 103 So 
833, 89 Fla 303—^Hall v Roberts, 
1 So 2d 579, 146 Fla 444 
Ind—Lawrence v Asliba, 59 N E 2d 
568, 115 Ind App 485 
NY—In re Strong’s Will, 12 N Y S 
2d 544, 171 Misc 445 

36. Mo—Hart v Hines, 263 S W 2d 
13—Glide well v Glidewell, 230 S 
W2d 752, 360 Mo 713—Stewart v 
Shelton, 201 SW2d 395, 356 Mo 
258 

37- Mo—Stewart v. Shelton, supra 
Wills held, meffective as to simultane¬ 
ous death 

Where each of spouses who died 
simultaneously in a common disaster 
left a will wherein provision was 
made for other spouse and for third 
persons, and where each will purport¬ 
ed to dispose of entire estate but did 
not provide for simultaneous death, 
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' property for which husband paid en¬ 
tire consideration, but which was 
held by the spouses as tenants by the 
entirety, became property of hus¬ 
band's heir as in intestacy 
N Y—In re Strong's Will, 12 NY S 2d 
544, 171 Misc 445 

38 NY —In re Snowden’s Estate, 
252 NYS 485, 140 Misc 870, mod¬ 
ified on other grounds 267 NYS 
389, 235 App Div 862 
68 C J p 501 note 22 
36. Kan—^Wulf v Fitzpatrick, 261 
P 838, 124 Kan 642 
40 Utah—In re Harper’s Estate, 
265 P2d 1005, 1 Utah 2d 296 

41. Utah —In re Harper's Estate, su¬ 
pra 

42. Tex—^McClain v Holder, Civ 
App , 279 S W 2d 105, error refused 
no reversible eiror 

43. Ind—Davis v Thompson, 101 
NE 1012, 179 Ind 539 

44. Mass—Keefe v Cogswell, 111 
NE 858, 223 Mass 364 

45. Tex—^Faris v Fans, Civ App, 
138 S W 2d 830, error refused 

46. Ga—Hiers v Striplin, 79 S E 2d 
539, 210 Ga 293 

47. Mont—Chadwick V Tatem, 23 P 
729, 9 Mont 354 

NM—Brown v Brown, 208 P 2d 
1081, 53 NM 379. 
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erally either spouse^s may dispose by will o£ his or 
her interest in the community property. On the 
other hand, except when necessary for the payment 
of debts,neither spouse has the right to dispose 
of the interest of the other in the community pi op- 
erty by will; and any testamentary disposition of 
more than one half of such property is inoperative 
to that extent,^® except in so far as the circumstanc¬ 
es may invoke the doctrine of estoppel 

Right of testamentary disposition by surviving 
spouse. Under a statute providing that, where prop- 


WILLS § 88 

erty is acquired by the joint industry of husband 
and wife during coverture and there is no issue, the 
whole estate shall go to the survivor at whose death, 
if any of such property remain, one half of such 
property shall go to the heirs of the husband and one 
half to the heirs of the wife, the surviving spouse 
may dispose by will of all such estate remaining at 
his or her death, the provision in the statute as to 
the property remaining at the death of the survivor 
being merely a general rule of descent, applicable in 
the event that the survivor dies intestate Without 


48. us —Shields v Barton, CCA 
Ill, 60 F 2d 351, applying Washing¬ 
ton statute 

Wiener v Fernandez, DC La, 60 
F Supp 169, reversed on other 
grounds Fernandez v Wiener, 66 
set 178, 326 US 340, 90 L Ed 
116, rehearing denied 66 S Ct 525, 
327 US 814, 90 L Ed 1038—Horn- 
pel v U S, D C Tex , 69 P Supp 
483, reversed on other grounds U 
S V Rompel. 66 S Ct 191, 326 US 
367, 694, 90 L Ed 137, rehearing 
denied 66 S Ct 526, 327 US 814, 
90 L Ed 1038—Land v Acadian 
Production Coiporation of Louisi¬ 
ana, DC La, 57 F Supp 338, re¬ 
versed on other grounds, CCA, 
153 P2d 151 

Scott V Scott, DC Idaho, 247 F 
976 

Idaho—Davenport v Simons, 189 P 
2d 90, 68 Idaho 21—^Amonson v 
Amonson, 37 P 2d 228, 55 Idaho 42 
—Peterson v Peterson, 207 P 425, 
35 Idaho 470—Ewald v Hufton, 173 
P 247, 31 Idaho 373—Kohny v 
Dunbar, 121 P 544, 21 Idaho 258, 39 
LRA.NS, 1107, 7 Ann Cas 1913D 
492 

La—Succession of Wiener, 14 So 2d 
475, 203 La 649, appeal dismissed 
Flournoy v Wiener, 64 S Ct 548, 
321 US 253, 88 L Ed 708 
Tex—Baker v Johnson, CivApp, 64 
S W2d 1037 

Wash—In re Towey’s Estate, 155 P 
2d 273, 22 Wash 2d 212—Stafford v 
Stafford, 117 P 2d 753, 10 Wash 2d 
619 

68 C J p 501 note 29 
XxL California 

(1) Prior to 1923, under statutes 
then in force, the surviving husband 
took the whole of the community 
property and only the husband could 
dispose of any portion of the com¬ 
munity estate by will 

Cal—In re Dargie's Estate, 177 P 
165, 179 Cal 418—Lauricella v 

Lauricella, 118 P 430, 161 Cal 1— 
Burdick's Estate, 44 P 734, 112 
Cal 387 

(2) Under Probate Code § 201, for¬ 
merly Civ Code § 1401, as amended in 
1923 to provide that on the death of 
either spouse one half of the com¬ 
munity property belongs to the sur¬ 


viving spouse and that the other half 
is subject to testamentary disposition 
of decedent, either spouse may make 
a testamentary disposition of one 
half of the community property, not 
merely such part thereof as may re¬ 
main undisposed of at the death of 
the other 

Cal —Henry v Hibernia Savings & 
Loan Soc , 42 P 2d 395, 5 Cal App 2d 
141 

68 C J p 501 note 29 [d] 

(3) Such provision is applicable 
only to property acquired after its 
enactment 

Cal —Tnmble v Trimble, 26 P 2d 477, 
219 Cal 340 

Williamson v Kinney, 125 P 2d 
920, 62 Cal App 2d 98 
68 C J p 601 note 29 [d] (3) 

(4) Where community property had 
been originally acquired in 1909, the 
wife was powerless to dispose of it 
by will, and when she predeceased 
husband, full title vested in husband 
so as to render immaterial her prior 
deed to husband 

Cal —Williamson v Kinney, supra 
68 C J p 501 note 29 [d] (4) (5) 

(5) The statutes providing that 
childless decedent's property, which 
was community property of decedent 
and previously deceased spouse or 
separate property of such spouse, 
goes to such spouse's children or 
their descendants, do not limit sur¬ 
viving spouse’s right to dispose of 
such property by will 

Cal—In re Flood’s Estate, 130 P 2d 
811, 55 Cal App 2d 410 

49. Idaho—Davenport v Simons, 189 
P 2d 90. 68 Idaho 21 
68 C J p 502 note 30 

50- U S —Shields v Barton, CCA 
Ill, 60 F 2d 361, applying Washing¬ 
ton statute 

Rompel V, U S, DC Tex, 59 F 
Supp 483, reversed on other 
grounds U S v Rompel, 66 S Ct 
191, 326 US 367, 694, 90 L Ed 137, 
rehearing denied 66 S Ct 626, 327 
US 814, 90 LEd 1038 
Anz—Nowland v Vinyard, 29 P 2d 
139, 43 Anz 27—La Tourette v La 
Tourette, 137 P 426, 15 Anz 200, 
206 

Cal—Spreckels v. Spreckels, 48 P 
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228, 116 Cal 339, 344, 68 Am S R 
170, 36 LRA 497—Spreckels v 
Spreckels, 158 P 537, 172 Cal 775— 
Godey v Godey, 39 Cal 157—Scott 

V Ward, 13 Cal 458 

Martinez v Hudson, 57 P 2d 970, 
14 Cal App 2d 42 

Idaho—Davenport v Simons, 189 P 
2d 90. 68 Idaho 21 

La—Succession of Haydel, 177 So 
695, 188 La. 646—Succession of 

Geddes, 36 La Ann 53, 56 
Tex—Langehennig v Hohmann, 163 
SW2d 402, 139 Tex 452—Schelb 

V Sparenberg, 124 S W 2d 322, 133 
Tex 17—Mitchell v Mitchell, 15 
S W 705, 80 Tex 101, 109—Moss v 
Helsley, 60 Tex 426, 435 

C C Young Memorial Home for 
Aged Women v Nelms, Civ App, 
223 S W 2d 302, error refused no re¬ 
versible erior—Logan v Logan, 
CivApp, 112 SW2d 515, error dis¬ 
missed 

Wash—In re Towey’s Estate, 156 P 
2d 273, 22 Wash 2d 212—Stafford 

V Stafford, 117 P 2d 753, 10 Wash 
2d 649 

68 C J p 502 note 31 

Testator and devisees are charged 
with knowledge that testator could 
not devise more than half of com¬ 
munity property 

Wash—Scott V Stanley, 270 P 110, 
149 Wash 29 

Bequest m partnership to partner 
Will by which husband bequeathed 
interest in partnership to partner did 
not convey any interest of widow in 
community property of herself and 
husband in partnership 
Wash—In re McGovern's Estate, 42 
P2d 796, 181 Wash 231, modified 
on other grounds 46 P 2d 1118, 181 
Wash 231 

51. Tex—Moss v Helsley, 60 Tex 
426 

52. Cal—In re Brady's Estate, 151 
P 275, 171 Cal 1 

68 CJ p 502 note 33—31 CJ p 17? 
note 67 

Statute as not establishing communi¬ 
ty property see Descent and Dis¬ 
tribution § 48 b 

Statute as merely providing rule of 
succession which does not restrict 
surviving spouse’s power of dis- 
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reference to statute it has been held that where a 
husband and wife acquired property, and attempted 
gifts thereof were not completed to anyone at the 
time of the death of the wife, her interest passed to 
her husband and would pass by his will 

On the other hand, where a surviving husband is 
vested with title to only one half of the community 
property, as where there are children, considered in 
Husband and Wife § 558 b (2) (b), he cannot by 
will partition the undivided community property^^ 
or devise his deceased wife’s share so as to bind her 
heirs, although he may by will dispose of his un¬ 
divided interests^ and provide for a partition with 
the consent of the heirs of the wife 57 

§ 89. Property Payable or Transferable to 
Others at Testator’s Death 

Property payable or transferable to others at the 
death of the testator, as where the testator has a life 
estate, may not be disposed of by his will 

Property payable or transferable to others at the 


death of the testator may not be disposed of by his 
will 58 Thus, a life estate is not devisable ,59 nor 
does a life estate with power to use or dispose of 
the principal entitle the life tenant to devise such 
estate or the remaining pnncipal by will 50 How¬ 
ever, where an employees’ annuity and benefit fund 
act requires that any refund be paid to the admin¬ 
istrator or executor of the deceased employee, the 
refund is the property of the employee, and will pass 
as testate property at his death. 

§ 90. Testator’s Dead Body 

Authorities differ as to whether one can by will 
dispose of his own dead body 

While some American decisions follow the Eng¬ 
lish doctrine that a man cannot by will dispose of 
his own dead body, 52 the weight of authority seems 
to be to the contrary 52 

The effect of a preference by decedent with re¬ 
spect to the disposition of his remains is discussed 
in Dead Bodies § 3. 


posal see Husband and Wife § 
558 a (2) 

53. Tex —^Armington v Cxilcrease 

Oil Co. CivApp, 190 SW2d 587 

54. Tex—^Perry v Rog:ers, 114 SW 
897, 52 Tex CivApp 594 

55. Tex —Tomlinson v Drought. 

CivApp, 127 SW 262—Perry v 
Rogers, 114 SW 897, 52 Tex Civ 
App 594 

56. Tex —Perry v Rogers, supra 

57. Tex—^Perry r Rogers, supra. 

58 N'T—Webb v Meyers, 18 NTS 
711, 64 Hun 11 
68 C J p 502 note 35 
Devisabihty of interest of benefi¬ 
ciary of a trust terminating at ben¬ 
eficiary's death see supra § 80 
CouveS'^uce effective at girautor’s 
death 

A general warranty deed, whereby 
husband and wife conveyed wife’s 
separate realty to her minor rela¬ 
tive gratuitously on condition, added 
after its execution, that it should not 
take effect until after grantors' 
deaths, became absolute on wife’s 
death, so that inclusion of such real¬ 
ty in her estate and distribution 
thereof to husband as sole devisee 
under wife's will w^ere nullities and 
his subsequent devise thereof by will 
was nugatory 

Okl—Green v Votaw, 134 P 2d 367, 
192 Okl 136 

Propeirty passmg to testator’s heirs 
aaiQ. repre&eiitata.ves 
Where nephews and nieces took a 


vested remainder in the residuum of 
testator's estate, the share of any 
one of them dying before the death 
of the life tenant to pass to his heirs 
and representatives, the interests of 
those dying before the life tenant 
were not devisable by them 
Del —In re Nelson’s Estate, 74 A 
851, 9 Del Ch 1 

59. Kan—^Phillipson v Watson, 87 
P2d 567, 149 Kan 395 
Pa—In re Merkel's Estate, Orph , 35 
Del Co 215 

SC—Rogers v Rogers, 70 S E 2d 
637, 221 SC 360 

Tenn—Russell v Jackson, 113 SW 
2d 76, 21 Tenn App 512 
Tex—^Elliott V Elliott, CivApp, 120 
S W 2d 631, error dismissed 
68 C J p 502 note 35 [b] 

60 Cal—In re Mayne's Estate, 82 
F2d 504, 28 Cal App 2d 340 
NY—In re Stevens' Will, 272 NTS 
64, 241 AppDiv 490, affirmed 193 
NE 303, 265 NT 524, appeal dis¬ 
missed In re Stevens’ Ex'r, 193 N 
E 304, 266 NT 526 
Pa—^Degenkolv V Daube, 18 A 2d 464, 
143 Pa Super 679 

Vt—In re Curtis' Estate, 192 A 13, 
109 Vt 44 

68 C J p 602 note 35 [b] (2) 

Failure to exercise absolute right 
during lifetime 

Under will devising home to grand¬ 
niece subject to later item of will 
providing that whatever remained of 
share of grandniece dying leaving no 


issue should be divided between nam¬ 
ed nieces and nephews, grandniece 
had the right to convey during her 
lifetime, but, since she failed to ex¬ 
ercise such right, she could not dis¬ 
pose of property by will if condition 
occurred which brought executory de¬ 
vise into effect, she not having in 
that event an absolute “fee-simple” 
title 

Pa—Davenport v Graham, 23 A 2d 
482, 343 Pa 497 

61. Ill —In re Weldon’s Estate, 85 N 
E 2d 840, 337 Ill App 270 

62. Cal—^Enos v Snyder, 63 P 170, 
131 Cal 68, 82 Am S R 330. 53 L R 
A 221, 6 Prob Rep Ann 314 

NT—In re Scheck's Estate, 14 NT 
S 2d 946, 172 Misc 236 
Bight to direct performaoLce of autop¬ 
sy 

Testator had right to direct that 
an autopsy be performed on his body 
on his decease 

NT—In re Pennock's Estate, 14 N 
T S 2d 131, 172 Misc 10, reversed 
on other grounds 20 N T S 2d 811, 
260 App Div 181, reargument de¬ 
nied 23 NTS 2d 204, 260 AppDiv 
847, reversed on other grounds In 
re Pennock's Will, 35 NE2d 177. 
286 NT 476, reargument and mo¬ 
tion denied 37 NB2d 68, 286 NT 
690, reargument denied 40 NE2d 
39. 287 NT 753 

63. Md—^Painter v U S Pideliiy, 
etc, Co, 91 A. 158, 123 Md. 301. 

68 O.J. p 603 note 41. 
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IV. WHO MAY TAKE UNDER A WILL, AND RESTRICTIONS ON TESTAMENTARY 

DISPOSITION 


§91. General Considerations 

The right to take property under a will Is not a nat¬ 
ural right, but is a creature of the law, a privilege ac¬ 
corded by the state 

The right to take property tinder a will is not a 
natural right,but is a creature of the law,65 a 
privilege accorded by the state Such right is not 
guaranteed by the federal Constitution®^ or by the 
state constitutions in some states at least It has 
been laid down as a general rule, however, that 
testamentary dispositions are required to be en¬ 
forced unless contrary to public policy or a rule of 
positive law Testamentary directions or disposi¬ 
tions may not be enforced contrary to public policy 
Thus, a testamentary direction which would deprive 
the government of a sovereign right will not be giv¬ 
en effect.'^i 


§ 92. - Regulation and Control by State 

The right of persons to take under a will is subject 
to state regulation and control. 

The general rule that the right of testamentary 
disposition IS dependent on statute and is subject to 
regulation and control by the legislature, discussed 
supra § 3, applies so as to permit the legislature to 
impose restrictions in respect of the rights of per¬ 
sons named as beneficiaries,^^ and it has been laid 
down in general terms that the legislature has the 
exclusive power to designate those whom the testa¬ 
tor may make the objects of his bounty.The au¬ 
thority which confers the right to take under a will 
may impose conditions on it,*^^ and, according to 
some cases, may foreclose or take away the right 
or privilege entirely Thus, in some jurisdictions 
at least, the right to take property under a will 
exists only by virtue of statute,*^® and is entirely 


64. Cal —In re Atwell's Estate, 193 
P 2d 619, 85 Cal App 2d 454 

Md —Safe Deposit & Trust Co of 
Baltimore v Bouse, 29 A 2d 906, 
181 Md 351 

Or—In re Lewis’ Estate, 86 P 2d 
1032, 160 Or 486 

Vt —First Nat Bank of Boston v 
Harvey, 16 A 2d 184, 111 Vt 281 

68 C J p 503 note 46 

Capacity of particular persons or 
entities to take* 

Aliens* 

In general see Aliens §§ 15 b, 29 
Alien enemies see War § 26 
Corporations see infra § 106 
Counties see Counties § 166, Char¬ 
ities § 33 

Municipal corporations see Munic¬ 
ipal Corporations § 957, Chan¬ 
ties § 33 

School districts see Schools and 
School Districts, § 241, Chanties 
§ 33 

Slaves see Slaves §§ 7, 10 
States see States § 104, Chanties 
§ 33 

Towns see Towns § 92, Chanties 
§ 33 

United States see United Slates § 
71, Chanties § 33 

Estates which may be created see 
infra §§ 802—373 

Who may make will see supra 5§ 3- 
30 

65. Cal —^In re Atwell's Estate, 193 
P 2d 519, 85 Cal App 2d 454 

Ohio—^Ramsdell v. Bonser, App, 34 
NE2d 460 

Or—In re Lewis’ Estate, 85 P 2d 
1032, 160 Or 486 

68 C J p 503 note 47. 

66 . Md—Safe Deposit & Trust Co 
of Baltimore v. Bouse, 29 A 2d 
906. 181 Md 351. 


Vt—First Nat Bank of Boston v 
Harvey, 16 A 2d 184, 111 Vt 281 

67 ND—Moody v Hagen, 162 N 
W 704, 36 ND 471, LRA1918F 
947, AnnCasl918A 933, affirmed 
Skarderud v Tax Commission of 
State of North Dakota, 38 S Ct 
133, 245 US 633. 62 L Ed 622 

68 ND—Moody v Hagen, 162 N 
W 704, 36 ND 471, LRA1918F 
947, AnnCasl918A 933, affirmed 
Skaiderud v Tax Commission of 
State of North Dalmta, 38 S Ct 
133, 245 US 633, 62 L Ed 522 

69. NJ—^Alper v Alper, 65 A 2d 
737, 2 NJ 105, 7 ALR2d 350 

70 Pa—In re Thee’s Estate, 49 Pa 
Dist & Co 362 

Dower rights 

Provision of will that if devisees 
marry, their husband or wife shall 
have no share or control of proper¬ 
ty devised was void, since the right 
of dower and curtesy attaches as a 
matter of law to all lands of which 
husband and wife respectively are 
seized during coverture 
NC—^Morris v Waggoner, 183 SB 
353, 209 NC 183 

71 Pa—In re Thee’s Estate, 49 Pa 
Dist & Co 362 

Seizure of alien enemy property 
A testamentary direction that 
funds which cannot legally be trans¬ 
mitted to foreign beneficiaries be¬ 
cause of the existence of a state of 
war shall continue to be held by the 
executors until they can legally be 
transmitted will not be given effect 
so as to deprive the government of 
its sovereign right to seize and hold 
property, the title to which is vested 
in alien enemies 
Pa.—In re Thee’s Estate, supra, 
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72 Cal —In re Graham's Estate, 
218 P 84, 63 Cal App 41 
Iowa—Corpus Juris cited in Decker 
V American University, 20 NW2d 
466, 470, 236 Iowa 895 
73. Mont—In re Beck's Estate, 121 
P 784, 1067, 44 Mont 561 
74h Md—Safe Deposit & Trust Co- 
of Baltimore v Bouse, 29 A 2d 906, 
181 Md 351 

Or—In re Lewis’ Estate, 85 P 2d 
1032, 160 Or 486 
68 C J p 603 note 48 
Rule as basis for imposition of in¬ 
heritance, succession, or estate tax 
see Taxation § 1113 
Scope of authority 

In making laws relating to who- 
can take under a will, and othei sub¬ 
jects over which it has plenary pow¬ 
er, the legislature is not bound to 
shape the enactment to fit any par¬ 
ticular pattern or limit its right to 
impose such conditions as it deems 
appropriate in the distinct fields 
Cal—In re Burnison's Estate, 204 
P 2d 330, 33 Cal 2d 638, affirmed' 
U S v. Burnison, 70 S Ct 503, 339 
US 87, 94 LEd 675 

75. Iowa —Corpus Juris cited in 
Decker v American University, 20 
NW2d 466, 470, 236 Iowa 895 

68 C J p 503 note 49 

76. Ill—Jahnke v Selle, 13 NE2d 
980, 368 Ill 268 

Iowa—Corpus Juris cited In Decker 
v American University, 20 NW 2d 
466, 470, 236 Iowa 895 
Ohio —Ramsdell v Bonser, App , 34 
NE 2d 460 
68 C J p 604 note 52 
Right to take property by devise 
Or—In re Moore’s Estate, 223 P 2<} 
393, 190 Or 63—In re Leet's Es* 



94 C.J.S, 


§§ 92-93 WILLS 

subject to the provisions of the statutes’^7 and to 
reflation and control by the legislature,'^8 except 
insofar as rights may have vested under previous 
legislative acts,'^^ and even, it has been said, to the 
extent of a limitation to a particular class, of the 
right or privilege to take^^ and to the denial ab¬ 
solutely of the right of anyone to take Statutory 
provisions fixing rights as to succession in the case 
of intestacy do not apply to provisions in a will 

§ 93. - Objects or Purposes and Bene¬ 

ficiaries 

In general, a person who has testamentary capacity 
may dispose of his property to any person and for any 
object that is not prohibited by statute, or is not other¬ 
wise illegal, immoral, or against public policy. 

Subject to the power of the state and the legisla¬ 
ture to regulate and control the right, considered 
supra §§ 3, 92, and to particular limitations imposed 
by statute, considered infra §§ 97-110, or established 
rules of law, a person who has testamentary capacity 


may dispose of his property in any manner^^ and 
to any person^^ he may desire, or to any person 
capable of taking the property,^^ where such dis¬ 
position IS not prohibited by law It is the general 
rule that, in the absence of some special disability 
declared by statute, any person may be a legatee or 
devisee,87 and this includes those who stood in a 
fiduciary relationship to the giver 88 in some juris¬ 
dictions a resident may not make a testamentary 
transfer of property to a foreign government 89 

A will may dispose of property for any object 
that IS not illegal, immoral, or against public poli¬ 
cy,and it has broadly been laid down that a de¬ 
vise must be sustained unless the object is contrary 
to settled principles of law or to a statute Thus, 
a bequest may be valid when for a monument^^ or 
mausoleum,93 for the erection of a memorial to the 
testator and certain of his relatives,94 for the im¬ 
provement or construction of highways,95 for car¬ 
rying on a business,96 for payment of an indebted¬ 
ness which had prescribed,97 or for other worthy 


tate> 202 P 414. 104 Or 32. re¬ 
heard 206 P 648, 104 Or 32 
77 lo-wa —Corpus Juris cited in 
Decker v American University, 20 
NW2d 466, 470, 236 Iowa 895 
68 C J p 504 note 53 
Statute relating* to terms of heoLuest 
A statute which relates to the 
terms of bequests does not relate to, 
or atfect the power of, a legatee to 
take 

NT—In re Idem's Will, 8 NTS 3d 
970. 256 AppDiv 124, affirmed 21 
NB2d 522, 280 NT 756 
78- in —Jahnke v Selle, 13 NB 2d 
980, 368 Ill 268 

Ohio—Ramsdell v Bonser. App , 34 
NE 3d 460 
68 C J p 504 note 54 

78- Ohio—Ramsdell v Bonser, su- 
pia 

80. Va—Eyre v Jacob, 14 Gratt 
422, 55 Va 422, 73 Am D 367 
81> Iowa— Corpus Juris cited in 
Decker v American University, 20 
NW2d 466, 470, 236 Iowa 895 
68 C J p 504 note 56 
82 Ky—^Baldwin v Cook, 23 S W2d 
601, 232 Ky 365 

83. Ill —Congress Hotel Co v Mar¬ 
tin, 143 NB 838, 312 Ill 318, 33 
ADR 562 
68 C J p 504 note 61 
Unjust or unnatural disposition see 
infra § 132 

84m NT—In re Hughes Will, 232 
NTS 84, 225 AppDiv 29, affirmed 
In re Kelley, 168 NE 415, 251 
NT 629 

Pa —^In re Troyer's Will, Orph, 52 
Dane L Rev 151—McAlarney v 

Ziegler, Com PI, 33 Buz Deg Reg 
36L I 


Wash—Roy v Roy. 194 P 690, 113 
Wash 609 
68 C J p 504 note 62 
Defeating share of 

Heir or next of km see infra § 98 
Surviving spouse see infra § 97 
Unjust and unnatural disposition af¬ 
fecting validity see infra § 132 
85 Mont—^In re Doyle's Estate, 80 
P2d 374, 107 Mont 64 

86. Miss—Paiker v Broadus, 91 
So 394, 128 Miss 690 

NT—In re Smith, 184 NTS 696, 
113 Misc 48 

87. Mont—In re Beak’s Estate, 121 
P 7S4. 1057, 44 Mont 561 

68 C J p 504 note 64 

88 Pa—In re Mohler's Estate, 22 
A 2d 680, 343 Pa 299 

89. Cal—^In re Barter’s Estate, 184 
P2d 305, 30 Cal 2d 649 

90 Neb —Thomas v National Chris¬ 
tian Assoc, 88 N,W 683, 63 Neb 
586 

Pa—In re Smith's Estate, 18 Pa Co 
209, affirmed 37 A 114, 181 Pa 
109 

Bequest held not against public pol¬ 
icy 

(1) Evidence sustained finding 
that purpose of nonprofit publish¬ 
ing corporation was not to support 
distribution of wiitings or other ac¬ 
tivities hostile to religion, law, or 
morals nor was it a device for de¬ 
struction or overthrow of United 
States government so as to invali¬ 
date bequest to such corporation on 
ground of public policy 

Cal —In re Mealy's Estate, 204 P 2d 
971, 91 Cal App 2d 371 

(2) Testamentary gift of use of | 
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apartment to married woman would 
not be invalid as against public pol¬ 
icy on ground that it would inter¬ 
fere with husband's right to select 
family domicile 

Tex—Fust Church of Christ. Scien¬ 
tist V Snowden, Civ App, 276 SW 
2d 671, error refused no reversible 
error 

91 Neb—Elliott v Quinn, 189 N.W 
173, 109 Neb 6 

92 Cal —In re Koppikus' Estate, 81 
P 732, 1 Cal App 84 

68 C J p 504 note 67 
Care, maintenance and the like of 
burial grounds and monuments as 
charitable purpose see Chanties 
§ 14 

Repan of monument in chui ch as 
charitable purpose see Chanties 
§ 18 

93. Pa—In re Reimel’s Estate, 10 
PaDist & Co 465 

94- N J —^Wendell v Hazel Wood 
Cemetery, 67 A 2d 219, 3 N J Super 
457, affirmed 72 A 2d 383, 7 NJ 
Super 117 

95. Iowa —Blackford v Anderson, 
286 NW 735, 226 Iowa 1138 

98 Ill—Moore v McFall, 106 NE 
723, 263 Ill 696, Ann Cas 1915C 
364 

68 C J p 504 note 69 
Assets liable for debts incurred in 
carrying on business see Execu¬ 
tors and Administrators § 196 
Right or authority of executor to 
engage in business in general see 
Executors and Administrators §§ 
193-197 

97. Da—Succession of Aunanne, 53 
So 2d 901, 219 Da TOD 



94 C.J.S, 


WILLS §§ 93-94 


purposes A testator may direct that payment be 
made from his estate for an autopsy which he has 
directed be performed on his body on his decease ^9 

Testamentary provisions will not be held void as 
against public policy unless it clearly appears that 
they were intended to bring about that which is, in 
morals, bad,^ and unless they contravene some 
positive and well defined expression of the settled 
will of the people of the state or nation, as an or¬ 
ganized body politic,2 and such expression must be 
looked for, and found in, the constitution, statutes, 
or judicial decisions of the state or nation ^ The 
courts, however, will not enforce the payment of 
bequests which are against public policy ^ Any 
testamentary disposition will be held void which is 
against good morals,^ or which is designed to carry 
into effect a purpose which the law regards as 
immoral, illegal, indiscreet, or impolitic ^ Thus, pro¬ 
visions ip wills have been held void which tend to 
disrupt the family,'^ or which provide for payment 
for the typing, editing, and distribution of papers of 
the testator which are of no scientific or other 


value 8 A testator may not, by will, modify or 
prevent the application of a federal statute ^ 

The incapacity of a legatee to receive'a legacy 
must be pleaded m order to be available Under 
some statutes testamentary dispositions m favor of 
a person incapable of receiving are null and void, 
even though they are disguised under the form of 
an onerous contract, or made under the name of per¬ 
sons interposed 

§ 94. -Date of Capacity 

As a general rule, the capacit/ of a devisee or legatee 
to take a present vested interest is to be judged as of 
the time of the death of the testator, and must exist at 
that time in order for the gift to be valid 

The capacity of a devisee or legatee to take a 
present vested interest is to be judged as of the 
time of the death of the testator, and must exist at 
that time Generally, capacity existing at the date 
of the death of the testator is not affected or de¬ 
stroyed by a pnor^3 or subsequently incapacity, or 
by incapacity for a period intermediate between the 
making of the will and the death of the testator 


98. NY—^Wood V Wood, 6 Paigre 
696. 28 AmD 451 
68 C J* p 505 note 70 
Charitable purposes see Chanties §§ 
12-23 

99- N T —In re Pennock's Estate, 
14 NTS 2d 131, 172 Misc 10, re¬ 
versed on other grrounds 20 N T 
S 2d 811, 260 AppDiv 181, rearg-u- 
ment denied 23 N T S 2d 204, 260 
App Div 847, reversed on other 
grounds In re Pennock's Will, 35 
NE2d 177, 285 NT 475, reargu¬ 
ment and motion denied 37 NE2d 
58, 286 NY 690, reargument de¬ 
nied 40 NE2d 39, 287 NY 753 

1. XJ S—Jenkins V First Nat Bank, 
D C Tex , 26 P Supp 312, affirmed, 
CCA, 107 F2d 764 
Inference 

An inference that the trust is 
against public policy will not be 
drawn when a legitimate purpose is 
3Ust as apparent 

US—Jenkins v First Nat. Bank, 
supra 

2 Mo—In re Rahn’s Estate, 291 S 
W 120, 316 Mo 492, 61 A L R 877, 
certiorari denied Martin v Ahrens, 
47 set 591, 274 US 746, 71 L. Ed 

1325 

3 Mo—In re Rahn’s Estate, 291 S 
W 120, 316 Mo 492, 61 ABB 877, 
certiorari denied Martin v Ahrens, 
47 set 691, 274 US 746, 71 UEd 

1326 

68 C J p 605 note 72 
ISode of determinatloaL 

Ordinarily, the decision as to 
whether a bequest contravenes rec¬ 
ognized interests of society zests on 


determination of whether bequest 
conflicts with expressions or clear 
implications of the state's organic 
law, or its statutes, or judicial deci¬ 
sions, and, in a case of lirst impres¬ 
sion where there are no such guides, a 
judicial determination of the question 
becomes an expression of public pol¬ 
icy, provided it is so plainly right 
as to be supported by the general 
will 

Pa—In re Mohler's Estate, 22 A 2d 
680, 343 Pa 299 

4. NY —Hollis V Drew Theological 
Seminary, 95 NT 166 

Tenn—Richmond v. Richmond, 227 
SW 2d 4, 195 Tenn 704 
Invalidity of particular testamentary 
conditions as being against public 
policy see infra §§ 979-992 
Beautiflcatioii, oi cemetery lot 

Testamentary direction to beautify 
testator's cemetery lot by erection 
of some statuary, preferably bronze, 
at a cost of ?3,000 was held against 
public policy and void, in view of in¬ 
ability to determine testator’s inten¬ 
tion with respect to such direction 
and having in mind the rights of oth¬ 
er owners of cemetery lots 
Ohio—Murr v. Youse, Prob, 80 NE 
2d 788 

5. N J —Girard Trust Co v Schmitz, 
20 A 2d 21, 129 NJEq 444 

S. NT—In re Hughes’ Will, 232 N 
YS 84, 225 AppDiv 29, affirmed 
In re Kelley, 168 NB 415. 251 NY 
629 

68 C J p 605 note 74 

7. N J —Girard Trust Co v Schmitz, 
20 A 2d 21, 129 NJEq 444. 
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8 N J —^Wliber v Asbury Park Nat 
Bank & Tiust Co, 59 A 2d 570, 142 
NJEq 99 

9. US —Woolley v Malley, CCA 
Mass , 30 F 2d 73, certiorari denied 
49 set 418, 279 US 860, 73 L Ed 
1000 

10 La—Jung v Doriocourt, 4 La 
175 

11- La—Lee v Hunter, 23 So 2d 61, 
208 La 248 
Purpose of statute 

The purpose of statute relating to 
dispositions in favor of persons in¬ 
capable of receiving is to prevent a 
person incapable of receiving a dis¬ 
position from inheriting through a 
person interposed for that purpose 
La—Lee v Hunter, supra 
^‘Ibeputed” persons interposed 

The word "reputed," as used in 
statute providing that certain rela¬ 
tives of a person incapable of receiv¬ 
ing under will are reputed persona 
interposed, means considered or gen¬ 
erally supposed or accepted by gen¬ 
eral or public opinion 
La—Lee v Hunter, supra 

12 La—Carr v Hart, 67 So 2d 739, 
220 La 833 

68 C J p 605 note 79 
Time as of which will speeiks see in¬ 
fra §5 629-631 

13 US —Adams v Wilbur, C C R I, 
1 FCasNo70, 2 Sumn 266 

Ga—Hargroves v Redd, 43 Ga 14 2 

14. N T —In re McClyment, 16 Abb 
NCas 262 

15. Ga—Fehn v. Shaw, 40 S E 2d 

547, 201 Ga 517—Hai groves v. 

Redd. 43 Ga 142 
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Incapacity existing at the time of the death of the 
testator is final and not affected by a subsequent 
acquirement of capacity,as, for example, by legis¬ 
lative^*^ or constitutional^^ removal of the disqualifi¬ 
cation, or by incorporation of an unincorporated 
society, discussed infra § 105 The mere fact that 
the time of distribution is deferred does not prevent 
the capacity of the beneficiary from being judged 
as of the date of the death of the testator, where 
his rights were intended to be fixed and vested at 
that time Where, however, the interest given is 
conditional and not intended to vest until a time 
subsequent to the testator's death, the date of the 
actual vesting of the interest is the time for the 
determination of the capacity of the devisee or 
legatee 

A statute prohibiting any devise or bequest to a 
foreign country, subdivision thereof, city or corpora¬ 
tion located therein, or to any trustee or agent 
thereof, enacted after a will is executed and before 
the death of the testator, will invalidate such a devise 
or bequest, and the fact that the testator became 
insane after the execution of the will and prior to 
the effective date of the statute will not make the 
statute inapplicable 

§ 95. -Existence of Beneficiary 

in general, in order to take by will, the donee or 


beneficiary must be m existence either at the time of the 
death of the testator or when the gift would vest under 
the will. 

In general, in order to take by will, the donee 
or beneficiary must be in existence either at the 
time of the death of the testator or when the gift 
would vest under the will ^2 a devise or bequest 
of property to an estate has been held void on the 
ground that an estate is not a person or legal entity, 
capable of taking a devise or bequest,23 or on the 
ground that the intention of the testator could not 
be determined,24 but other authority has held that 
such a devise or bequest is not necessarily void, and 
that it may be made effective where the testator's 
intent can be determined 25 A purported gift to 
a specified person at the death of such person is 
void 25 

Person dead at time of execution of will In the 
absence of statutory provision to the contrary, a 
testamentary gift to one who is dead at the date 
of the making of the will is usually regarded as 
void,27 even though the testator knew when the 
will was made that the legatee was dead 28 

Child en ventre sa mere, A child en ventre sa 
mere is capable of taking a devise,29 and a devise 
to such a child is good,20 although he is bom after 


16. La—Carr v Hart, 57 So 2d 739, 
220 La 833—Succession of Hardes¬ 
ty, 22 La Ann 332 

17 La —^New Orleans First Congr 
Church V Henderson, 4 Hob 209 

18. Ga—Cobb v Battle, 34 Ga 458 

19. La—New Orleans First Cong 
Church V Henderson, 4 Rob. 209 

NY—Wait V. Political Study Soc , 
123 NYS 637, 68 Misc 245 

20. N T —Longheed v Uykeman’s 
Baptist Church. 29 NE 249, 129 
NY 211, 14 LK A, 410. 

68 C J p 505 note 87 
As to incorporation of unincorporat¬ 
ed association see infra § 105 
Validity of devise or beauest to cor¬ 
poration to be organized in the fu¬ 
ture see infra § 106 

21. Kan—In re Weeks' Estate, 114 
P2d 857, 154 Kan 103 

Validity of testamentary gift to sov¬ 
ereign government see infra § 107 I 

22. NY—In re Korzeniewska's Es¬ 
tate, 297 NYS 997, 163 Misc 323 

68 G J- p 505 note 89 
As to gift by will to unborn illegiti¬ 
mate child see infra § 99 
Gift to corporation to be organized 
see infra § 106 
Time of ascertainment of: 

Classes named in will m general 
see infia § 695 
Heirs see infra § 680. 


28. Tenn—Martin v Hale, 71 SW 
2d 211, 167 Tenn 438 
68 C J p 605 note 90 

24. Mont—In re Doyle's Estate, 80 
P 2d 374, 107 Mont 64 

25. Me—Rogers v. Walton, 39 A.2d 
409, 141 Me 91 

Mass —Leary v Liberty Trust Co , 
171 NE 828, 272 Mass 1, 69 ALR 
1239 

NJ—Bottomley v Bottomley. 35 A 
2d 475, 134 N JE<3 l 279 
Devise or bequest to estate of anoth¬ 
er as construed to mean heirs see 
infra § 684 

26. Wis—In re Ritchie’s Will, 208 
NW 880, 190 Wis 116 

68 C J p 606 note 92 

27. Mont—^In re Doyle's Estate, 80 
P 2d 374, 107 Mont 64 

69 C J p 1066 note 61 

Lapse of legacy or devise to person 
dead at time of execution of will 
Generally see infra 9 1200 
I Representation and prevention of 
lapse see infra 9 1222. 

Iklfe estate 

Mother's devise of life estate in 
property to daughter presumptively 
deceased because of absence for pe¬ 
riod of time in excess of seven years, 
with remainder to nephew, passed to 
nephew or his legal heirs in fee sim¬ 
ple, as against contention that, 
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daughter being presumptively de¬ 
ceased when will was executed, de¬ 
vise was void and interest must pass 
by inheritance to mother’s other 
heirs at law 

Tex—Goldsmith v Mitchell, Civ 
App, 96 S W 2d 313, affirmed Good- 
son V Goldsmith, 115 S W 2d 1100, 
131 Tex 418 

28. Mont—In re Doyle’s Estate, 80 
P2d 374, 107 Mont 64 

69 C J P 1067 note 63 

29. Ill—Tomlin v Laws, 134 NE 
24, 301 Ill 616, 26 A.L R 606 

When child Bidrs 

When a child is able to stir in the 
mother's womb it can have a legacy 
Ga —Tucker v. Howard L Carmichael 
Sons, 66 SE2d 909, 208 Ga 201 
Ill—^Amann v Faidy, 114 NE 2d 412, 
416 Ill 422 

30. Ind—Swaan v Bowers, 168 NB 
698, 91 Ind App 307 

68 C J p 606 note 94, 

Gift to. 

"Child” as Including child en ventre 
sa mere see infra § 651, 

"Children” as including those en 
ventre sa mere see infra § 655 
"Grandchild” as including any 
grandchild en ventre sa mere see 
infra 9 663 

"Grandnieces” and "grandnephews” 
as including those en ventre sa 
mere see infra 9 564, 
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WILLS §§ 95-96 


§ 96. - What Law Governs 

The capacity to take testamentary gifts of realty and 
restrictions on testamentary disposition thereof is gov¬ 
erned by the (aw of the state wnere the land is situated, 
but where a gift of personal property is involved, the law 
of the testator's domicile governs in some jurisdictions 
and the law of the legatee's domicile in other jurisdic¬ 
tions 

Subject to the rules as to what law governs with 
lespect to the capacity of the testator in general, 
considered supra § 4, and to the validity of testa¬ 
mentary gifts in general, considered infra § 150, 
and to the capacity of particular persons or entities 
to take under a will, discussed infra §§ 97-107, there 
IS authority for the view that the extent of the tes¬ 
tator’s power to dispose of real property32 and the 
capacity to take testamentary gifts of real prop- 
erty23 depend on the law of the jurisdiction in which 
the land is situated The rule as to what law gov¬ 
erns IS not varied by the mere fact that the devise 
runs to a trustee rather than to beneficiaries di- 


rectty,34 or by the fact that the courts of the 
State where the testator was domiciled have acted 
first in the matter 35 However, the courts of the 
jurisdiction wherein the land is situated, by reason 
of their ultimate power over lands situated within 
the jurisdiction, have the jurisdictional authority in 
a given case to vary the rule and apply the domi¬ 
ciliary law in preference to the lex rei sitae, if 
they should find compelling reasons to do so,35 but 
the rule which normally governs will not be waived 
merely because the land happens to be of less value 
than the rest of the property, or because all of the 
contending parties happen to reside beyond the 
state of situs 37 

In respect of the capacity to receive a testa¬ 
mentary gift of personal property, the view has 
been taken that, under certain circumstances, the 
law of the domicile of the legatee will govern ,3® 
but that the testator may control the governing 
law by express declaration in his will that his 
testamentary dispositions are to be construed and 
regulated by the laws of a particular state.3^ Other 


31. Ill —Tomlin V Laws, 134 N E 
24, 301 Ill 616, 26 ALR 606 

68 C J p 506 note 95 

Application of statutes intended to 
pi event lapse where legatee or dev¬ 
isee dead at date of will see infra 
§ 1222 

Constiuction of will to prevent in¬ 
testacy in general see infra § 616 

Lapsed devises and void devises dis¬ 
tinguished see infra § 1201 

32 NT —In re Schneider's Estate, 
96 NTS 2d 652, 198 Misc 1017, 
opinion adhered to 100 NT S 2d 371, 
198 Misc 1017 

68 C J p 506 note 1 

Codicil as bringing will within stat¬ 
ute enacted after execution of will 
see infra § 303 

What law governs in respect of limi¬ 
tations on testamentary capacity 
to make benevolent or charitable 
gifts 

Share of estate see infra § 110 
Time of executing will see infra § 
109 

S3 NT —Empire Trust Co v Sam¬ 
ple, 60 N T S 2d 5 

Or —In re Moore's Estate, 223 P 2d 
393, 190 Or 63 

Tex—Toledo Soc for Crippled Chil¬ 
dren V Hickok, 261 S W 2d 692, 168 
Tex 578, certiorari denied Hickok 
V Toledo Soc for Crippled Chil¬ 
dren, 74 set 631, 347 US 936, 98 
LEd 1086 

68 C J p 606 note 2 

34, Tex —Toledo Soc for Crippled 
Children v. Hickok, 261 S W 2d 692. 
158 Tex 678, certiorari denied 
Hickok V Toledo Soc for Crippled 
Children, 74 S Ct 631, 347 US 936. 
98 LEd 1086 

94 C J S.—61 


35. Tex —Toledo Soc for Crippled 
Children v Hickok, 261 S W 2d 692, 
158 Tex 678, certiorari denied 
Hickok V Toledo Soc for Crippled 
Children, 74 SCt 631, 347 US 936, 
98 LEd 1086 

36. N T —In re Schneider's Estate, 
100 NTS 2d 371, 198 Misc 1017 

Tex—Toledo Soc for Crippled Chil¬ 
dren V Hickok, 261 S W 2d 692, 158 
Tex 578, certiorari denied Hickok 
V Toledo Soc for Crippled Chil¬ 
dren, 74 set 631, 347 US 936, 98 
LEd 1086 

37- Tex —Toledo Soc for Crippled 
Children v Hickok, 261 S W 2d 692, 
158 Tex 678, certiorari denied 
Hickok V Toledo Soc for Crippled 
Children, 74 SCt 631, 347 US 936, 
98 LEd 1086 

38. N T —In re Merritt’s Estate, 75 
NTS 2d 828, 273 App Div 79 
In re Lamborn's Estate, 13 N T 
S 2d 732, 171 Misc 734 
In re Clark's Will, 112 NTS 2d 
288 

68 C J p 506 note 3 

Law governing capacity of unincor¬ 
porated association to take bequest 
see infra § 106 
Capacity to take in trugt 
N T —In re Jackson's Estate, 81 N T 
S 2d 48. 192 Misc 618 
In absence of srtatate 

The power of a legatee to take de¬ 
pends, in the absence of express lim¬ 
itation of statute law, on the law of 
the domicile of the recipient of the 
testamentary donation 
NT—In re Idem's 'Will, 8 NTS 2d 
970, 266 App Uiv 124, affirmed 21 
1 NE2d 622, 280 NT 756. 
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Whether natural or artificial person 
‘Tf the legatee, whether a natural 
or artificial person, and whether he 
takes in his own right or in trust, is 
capable, by the law of his domicil, to 
take the legacy in the capacity and 
for the purposes for which it is giv¬ 
en, and the beqeust is in other re¬ 
spects valid, it will be sustained, ir¬ 
respective of the law of the testator's 
domicil" 

N T —Chamberlain v Chamberlain, 
43 NT 424, 433 

In re Hohn’s Estate, 40 N T S 2d 
237, 180 Misc 384 

38. NT —In re Stebbins-Vallois^ Es¬ 
tate, 99 NTS 2d 402 
Statutory authorization 

Provision of decedent estate law 
purporting to permit a nonresident to 
elect that his testamentary disposi¬ 
tion be governed by law of New Tork, 
affords residents of other jurisdic¬ 
tions a means of escaping onerous re¬ 
strictions on testamentary disposi¬ 
tions of property imposed by laws of 
their own domicile, and when estate 
left by United States citizen domi¬ 
ciled in Cuba was subjected to con¬ 
trol by courts of New Tork, by selec¬ 
tion of New Tork fiduciary by testa¬ 
mentary transmittal of property to 
New Tork, and by direction as to the 
governing law, validity of will was 
governed by New Tork law 
N T —In re Cook’s Estate, 123 NTS 
2d 668. 204 Misc 704, affirmed 131 
NTS 2d 882, 283 App Div 1047 
Common law 

The concept provided in statute 
having effect of affording residents of 
other jurisdictions a means of escap¬ 
ing onerous restrictions on testamen- 
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authority, however, has held that, while the in¬ 
capacity of a legatee to take, imposed by the laws 
of the legatee’s domicile may, under certain cir¬ 
cumstances, prevail everywhere,^® in general, the 
law of the testator’s domicile governs It has 
broadly been stated that, in respect of the disposable 
power over the estate, the law of the domicile of 
the testator governs A trust created by will 
may be valid in one state and imahd in another 

§ 97. Husband and Wife 

a In general 

b Express lestriction on, and recogni¬ 
tion of, testamentary power, con¬ 
sent to disposition 

a. In General 

As a general rule, subject to dower, curtesy, or stat¬ 
utory rights and limitations, a husband oi wife may make 
testamentary disposition of his or her property to the 
exclusion of the other 

As a general rule, subject to dower, as discussed 
in Dower § 48, curtesy, as discussed in Curtesy § 


12 b, and statutory rights and limitations, either 
husband or wife may make such testamentary dis¬ 
position of his or her property as he or she sees fit, 
to the exclusion of the other Thus, under varying 
statutes a husband, m making testamentary disposi¬ 
tion of his estate, may exclude his wife from any 
part thereof,^^ or from a share of his peisonal prop¬ 
erty,4 6 and a wife, by will, may deprive her husband 
of any interest whatsoever in her estate,^'^ or in 
her separate estate,or her real estate,^® or her 
personal property 

On the other hand, by virtue of express or im¬ 
plied prohibition, the right to defeat by testamentary 
disposition a surviving spouse's right to a share 
of the property of a deceased spouse has been 
denied when the attempted disposition is made by a 
husband^^ and, in some of the jurisdictions, by a 
wife 52 This denial has been made in respect of 
a husband’s defeat of his wife’s taking a shaie of 
his personalis or real^^ property, and in respect of 
a married woman’s defeating her surviving hus¬ 
band's right to take a share of her peisonal^i or 


tary disposition of property imposed 
by the laws of their domiciles, by 
declarations in will that testator 
elects that his disposition shall be 
construed and regulated by law of 
New York, was not foreign to the 
common law but is in substance de¬ 
claratory of the common-law rule as 
It previously existed 
N Y —In re Cook’s Estate, supra 

40- N J —In re Pfizer’s Estate, 110 
A 2d 40, 33 N J Super 242, aiflrmed 
110 A 2d 54, 17 NJ 40 

68 C J p 506 note 4 

Capacity of foreign corporation to 
receive bequest governed by law 
of state of incorporation see infra 
§ 106 

41- N.J—In re Pfizer’s Estate, su¬ 
pra 

Vt —^First Nat Bank of Boston v 
Harvey, 16 A 2d 184, 111 Vt 281 
68 C J* p 606 note 5 

42. NY —Schultz v Dambmann, S 
Bradf Surr 379 

43. N Y —In re Eisenberg’s Estate, 
31 NYS2d 380, 177 Misc 655 

Right to create testamentary trusts 
generally see infra § 1004 

44. NY—In re Tracy’s Will, 3 NY 
St 239, affirmed 11 NY St 103 

Utah—In re Mower’s Estate, 73 P 2d 
967, 93 Utah 390 

Disposal of community property in 
general see supra § 88 
Election by surviving spouse between 
testamentary provisions and other 
rights see infra §§ 1256-1267 
Limitations on charitable gifts where 
spouse survives see infra §§ 108- 

no I 


Paramours, concubines, and parties 
to invalid marriages see infra ^ 
100 

Unjust or unnatural disposition see 
infra § 132 
Wife may devise 

Del—^Wilmington Trust Co v Boden, 
38 A 2d 168, 28 Del Ch 106 

45. Ariz—^In re Nolan’s Estate, 108 
P 2d 385, 56 Anz 353 
Ga—Smith v Davis, 45 S E 2d 609, 
203 Ga 175 

4S Ill—Simons v Coilett, 248 Ill 
App 453 

68 C J p 606 note 11 
47, Ala—Mindler v Ciocker, 18 So 
2d 278, 246 Ala 678—Gray v 

Weatherford, 149 So 819, 227 Ala 
324—Williams v Massie, 102 So 
611, 212 Ala 389 

Fla—Ruesga v Diaz, 31 So 2d 396, 
159 Fla 236 
68 C J p SOS note 12 [a] 

43. Tenn—Hughey v Warner, 140 
SW 1058, 124 Tenn 725, 37 LRA, 
NS, 682 

49. Ala —Mindler v Crocker, 18 So 
2d 278, 245 Ala 578 

50. NJ—Stoutenburgh v Hopkins, 
12 A 689, 43 N J Eq 577, affirmed 
19 A 622, 46 N JEq 890 

68 C J p 506 note 12 

51. Ala—Mindler v Crocker, 18 So 
2d 278, 245 Ala 678 

Ky —Cochran's Adm'x v Cochran, 116 
S W2d 376, 273 Ky 1 
Md—Pearre v Grossnickle, 114 A 
725, 139 Md 1 

Mo—McLaughlin v Tralle, 274 SW 
2d 316—In re Dean's Estate, 166 
S W2d 529, 350 Mo 494. j 
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Nies V Stone. 117 S W 2d 407, 
232 Mo App 1226 

Old—Appeal of Sim’s Estate, 18 P 2d 
1077, 162 Okl 35—Ward v Cook, 
3 P2d 728, 152 Okl 234 
Vt—In re O’Rourke's Estate, 175 A 
24, 106 Vt 327 
68 C J p 507 note 13 
Share taken on election by spouse 
against will see infra § 1288 

Canxiot bar right 

Widow’s right to take under stat¬ 
ute and not under will cannot bo 
barred by provision in testator's will 
Mich—In re Povey's Estate, 261 N 
W 98, 271 Mich 627, 99 A L Pv 
1183 

52. Mo—In re Dean’s Estate, 166 
S W2d 529, 360 Mo 494 

68 C J p 607 note 14 

53. Mo—In le Dean’s Estate, supra 
Nies V Stone, 117 S W 2d 407, 

232 Mo App 1226 

Vt—In re O'Rouike’s Estate, 176 A 
24, 106 Vt 327 
68 C J p 507 note 15 

54. Md—Pearre v Grossnickle, 114 
A 726, 139 Md 1 

Okl—^Appeal of Sim’s Estate, 18 P 
2d 1077, 162 Okl 35—Ward v Cook, 
3 P2d 728, 152 Okl 234 
Utah—In re Mower’s Estate, 73 P 2d 
967, 93 Utah 390 
68 C J p 507 note 16 
Defeat of dower right by will in gen¬ 
eral see Dower § 48 

55. Mo—In re Dean’s Estate, 166 
S W2d 529, 350 Mo 494. 

68 C J p 607 note 17. 
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real^® property It has been recognized that a hus¬ 
band may not dispose, by will, of items of personal 
property, which, under statute, are to be set aside 
for the surviving widow ^7 

In geneial, a testator, by will, may freely dispose 
of the amount of his property in excess of the stat¬ 
utory share to which his wife is entitled as of 
right 58 A married woman’s will which gives her 
surviving husband less than what he is entitled to 
of right under the statute usually is not invalid ,59 
it is merely subject to the nght of the husband to 
demand and receive his statutory share,5® and the 
fact that the will of the wife does not provide for 
her husband, as well as the fact that the husband 
does not consent to the will, does not operate to 
avoid the will entirely, but simply nullifies it to the 
extent of the legal right of the husband 5^ 

Divorce or adultery The right of a spouse to a 
legacy bequeathed to such spouse by the other is 
not affected by their separation and divorce 
Statutory provisions which bar either party to a 
divorce from any claim to the property of the other 
refer to claims arising by reason of the marriage 
relation, and do not prevent a divorced spouse 
from claiming property bequeathed to such spouse by 
the other 53 Also, statutory piovisions denying to 
a person who has voluntarily left his or her spouse 
and lived m adultery all right and interest in the 
property and estate of such spouse relate only to 
cases of intestacy, and have no application to a case 
where testamentary provision has been made by the 
spouse for his or her offending wife or husband 54 

To married personas intended future spouse, A 
testamentary disposition by a testator who, at the 
time of the execution of the will, intended to divorce 
his wife and marry the beneficiary has been held 
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not void as against public policy, on the ground that 
it tended to interfere with, or destroy, an existing 
marriage, since it was merely an effect, and not a 
cause, of the contemplated dissolution of the mar¬ 
riage relation 55 

Nature of taking where will purports to give prop¬ 
erty to surviving spouse. There is authority for 
the view that, where a testator by his will makes 
the same provision for his surviving wife as she 
would take under the laws of the state in the absence 
of a will,55 as, for example, where a testator be¬ 
queaths and devises to his widow all that portion of 
his real and personal estate to which she would be 
entitled under the laws of the state as widow,57 
the widow takes by descent and not by purchase or 
under the will, and the will is inoperative as to 
her,58 and a like rule has been recognized in the 
case of similar provisions for the benefit of her 
husband, contained in a will by a married woman 59 
The rule is otherwise, however, where the widow 
takes a different interest under the will from what 
she would take under the statutes,*^9 for example, 
where she receives a larger estate under the will 
than that given her by the statute of descent,'^! or 
where she takes an estate in real property different 
m quality 

Necessity for joinder of wife in husband^s will 
A will IS not a ''conveyance” wherein the wife must 
join in order to bar her right to take a specified 
interest m real propeity as widow 

Limitation on testamentary provision for spouse 
where children living Some statutes place a limita¬ 
tion on the amount of his or her property which a 
married person may give to the surviving widow 
or widower where the testator or testatrix has chil¬ 
dren by a former marnage,'^^ or have limited the 


56 Neb—Richardson v Johnson, 
151 NW 314, 97 Neb 749 

68 C J p 608 note 18 

57 Mo—Ovei field v Overfield, 30 
S W2d 1073, 326 Mo 83 

68 C J p 508 note 19 

58. Okl —Sims v Billing*, 18 P 2d 
1084, 162 Okl 51 

68 C J p 508 note 22 

58 Iowa—In re Chapman's Will, 
188 NW 837, 193 Iowa 1238 

60. Iowa—In re Chapman’s Will, 
supra 

61. Ill —Laurence v Balch, 63 N E 
606, 195 Ill 626 

18 C J p 851 note 19 

62. Okl —In re Cabaniss’ Estate, 
129 P2d 1003, 191 Okl 340 

68 C J p 508 note 26 

63 Okl—In re Cabaniss’ Estate, 
supra. 


64. Ky—Baldwin V Cook, 23 S W 2d 
601, 232 Ky 365 

68 C J p 508 note 27 

Devise or bequest to person with 
whom testator unlawfully cohabit¬ 
ed see infra § 100 

65. Ariz—In re Nolan’s Estate, 108 
P 2d 385, 56 Anz 353 

66. Ind—^Dillman v Pulwider, 105 
NE 124, 57 Ind App 632 

68 C J p 508 note 29 

Capacity in which heir or next of 
km takes property devised or be¬ 
queathed to him see infra § 98 c 

67. Ind—Thompson v Turner, 89 
NE 314, 173 Ind 693, Ann Cas 
1912A 740 

68. Ind—^Dillman v Pulwider, 105 
NE 124, 67 Ind App 632 

69. Iowa— Herring v Herxing, 174 
NW 364, 187 Iowa 593 

68 C J p 508 note 32 
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70 Ind—Dillman v Pulwider, 105 
NE 124, 57 Ind App 632 
Iowa—In re Watenpaugh’s Will, 186 
NW 198, 192 Iowa 1178 

*31. Iowa—In re Watenpaugh’s Will, 
supra 

AH husband’s estate 
Where a husband devises all his 
property to his surviving wife, the 
wife takes under the will by pur¬ 
chase 

Pa—Culbertson v Duly, 7 Watts & 
S 195 

72. Okl—Taylor v Johnson, 218 P 
1095, 92 Okl 145 
68 C J p 508 note 34 

73 Ind—Gamble v Rooney, 134 N 
E 199, 192 Ind 454 

74. La—Succession of Bollinger, 30 
La Ann 193 
1 68 C J p 609 note 37. 
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widow's share to a specified portion, where deceased 
IS survived by lineal descendants, none of whom 
IS also a lineal descendant of the widow 

What law governs In general, the rights of a 
surviving spouse are determined by the law in force 
at the time of the death of the person whose will is 
under consideration,'^® but a will executed prior 
to a change of statute m favor of a surviving spouse, 
without making any provision therein for the testa¬ 
tor’s wife from whom he was separated, has been 
held to deprive the wife of any right in his estate 
The right of a surviving spouse to take real estate 
against the will of the deceased spouse is governed 
by the law of the jurisdiction in which the real estate 
is situated 

b. Express Restriction on, and Recognition of, 
Testamentary Power; Consent to Disposi¬ 
tion 

(1) In general 


(2) Validity, sufficiency, operation, and 
effect of consent of spouse 

(1) In General 

In numerous jurisdictions, statutes have specifically 
placed restrictions on the power of testamentary disposi¬ 
tion in derogation of the rights of a surviving spouse or 
have otherwise provided for the protection of such rights 

In numerous jurisdictions, statutes have specifical¬ 
ly placed restrictions on the power of testamentary 
disposition in derogation of rights of a surviving 
spouse or have otherwise provided for the protection 
of such rights Thus, under varying statutes, un¬ 
less the surviving spouse consents thereto,so a sur¬ 
viving husband or wife is entitled to take and a 
testator cannot deprive his spouse, by a testamentary 
disposition, of a specified share or proportion of 
his estate,si or of a definite share or proportion 


rorfeltar^ of legraoy 

(1) Prior to its repeal in 1918, it 
was held, under a statute providing 
that where a person marries a sec¬ 
ond tune, property bequeathed to him 
by his first wife becomes, by the sec¬ 
ond marriage, the property of the 
children of the first marriage, that 
the children of the first marriage 
may claim the property, not by in¬ 
heritance from the deceased parent, 
but solely because of the second mar¬ 
riage by operation of law 

La—Liquidators of Prudential Sav¬ 
ings & Homestead Soc v Langer- 

mann, 100 So 55, 156 La, 76 

(2) The property by the second 
marriage became the property of the 
children of the preceding marriage, 
and the spouse who married again 
had only the usufruct of it 

La—Zeigler v His Creditors, 21 So 

666, 49 La Ann 144 

(3) Such property was considered 
in law to be vested in full and per¬ 
fect ownership in the surviving 
spouse prior to the second marriage, 
and alienations of, or incumbrances 
on, the property by the surviving par¬ 
ent prior to the second marriage did 
not invalidate or forfeit the title of 
the third peison 

La—^Liquidators of Prudential Sav¬ 
ings & Homestead Soc v Langer- 
mann, 100 So 65, 156 La 76, over¬ 
ruling Zeigler v His Creditors, 21 
So 666, 49 La Ann 144. 

Reductlozi to TisTifract 

Where, under the statute, a legacy 
in full property left by a husband to 
his widow IS reduced to merely one 
of usufruct, the usufruct embraces 
one fifth of the husband's whole es¬ 
tate 

La—Succession of Bollinger, 30 La 
Ann 193. 


75 Pla—Leffler v Leffler, 10 So 2d 
799, 151 Pla 455 
Will ezecated prior to statuie 

The statute controls a will execut¬ 
ed prior to passage of the statute, 
where testator d^ed thereafter 
Fla—Leffler v Leffler, supra 

76. Iowa—Ross v Alleghany Theo¬ 
logical Seminary, 215 NW 710, 204 
Iowa 648 

77. NT—In re Gnffith's Will, 3 N Y 
S 2d 925, 167 Misc 366 

78. Pa—In re Paul's Estate, 26 Pa 
Dist 1011 

79 Kan—In re Fawcett's Estate, 183 
P2d 403, 163 Kan 448 
Mo—In re Dean’s Estate, 166 S W 2d 
529, 350 Mo 494 

Okl—Parnacher v Hawkins, 222 P 
2d 362, 203 Okl 387—Hill v Buck- 
holts, 183 P 42. 75 Okl 196 
Utah —In re Mower’s Estate, 73 P 
2d 967, 93 Utah 390 

Vt—In re O’Rourke's Estate, 175 A 
24, 106 Vt 327 
68 C J p 609 note 38 
Provisions for election by surviving 
spouse between will and statutory 
rights see infra §§ 1256-1267 

80. Vt —In re O’Rourke's Estate, su¬ 
pra 

68 CJ p 509 notes 41, 42, p 510 note 
46 

81- Okl —Crawford v Le Fevre, 61 
P2d 196, 177 Okl 508—Sims v 
Billing, 18 P3d 1084, 162 Okl 51 
—^Appeal of Sims' Estate, 18 P 2d 
1077, 162 Okl 35—Ward v Cook, 3 
P 2d 728, 162 Okl 234 
68 Cjr p 609 notes 41, 42, p 510 notes 
43. 44, 46 

Shajre spouse entitled to under law of 
intestate succession 
Okl —^Horton v Cronley, 270 P 2d 


306—In re Blaydes’ Estate, 216 P 
2d 277, 202 Okl 558—Dixon v Dix¬ 
on, 126 P2d 1020, 191 Okl 139 

Conumssions as part of share be- 
queathed 

Provisions of trust under will be¬ 
queathing to testatoi's daughter in 
trust amount equal to third of tes¬ 
tator’s estate for payment of income 
to his widow for life, with remainder, 
on her death, to become part of resid¬ 
ual y estate, were not invalid as giv¬ 
ing daughter greater than two-thirds 
share of estate because ot her right 
to commissions on execution of trust 
and provision that she need not give 
bond, in view of statutory provisions 
that such facts should not give testa¬ 
tor's surviving spouse absolute right 
of election to take intestate share of 
0 s tsito 

NY—In re Hill's Will, 102 NYS2d 
732, 199 Misc 692 

Testameutavy dlspositiou by ludiau 

(1) Where the authority to do so is 
granted by a federal statute, a state 
statute prohibiting a married person 
from making a testamentary disposi¬ 
tion away from his spouse of a speci¬ 
fied share or proportion of his es¬ 
tate does not prevent an Indian fiom 
disinheriting his or her spouse by a 
will acknowledged before, and ap¬ 
proved by, a specified federal official 
Okl —^Parnacher v Hawkins, 222 P 2d 

362, 203 Okl 387 

(2) Property devised by a full- 
blood Creek Indian to las wife, also 
a full-blood Creek Indian, has been 
held subject to restrictions in the 
hands of the secretary of the interior 
under the 1933 statute, notwithstand¬ 
ing under the prior law the will oper¬ 
ated to remove the restrictions at the 
time of the husband's death, when the 
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of his real property or real estate,82 or of his 
personalty ,88 or a man whose estate is less than a 
specified amount cannot make a testamentary dis¬ 
position of it away from his widow,84 or the 
widow of a childless testator may take a specified 
portion of his estate,85 or the husband shall receive 
a different share where the wife dies testate than 
where she dies wholly intestate ,86 or the omission 
of a surviving spouse from a will does not deprive 
him or her of his or her statutory rights m the 
testator's estate,87 or a surviving wife may take a 
certain portion of her husband's estate in case he 
shall not provide for her in his will as set forth 
in the statute,88 or where a person marries after 
making a will, and the spouse survives the testator, 
such surviving spouse shall receive the share in the 


estate of the testator which he or she would have 
received if the testator had died intestate, unless 
provision has been made for such surviving spouse 
by marriage contract, or in the will, or the will dis¬ 
closes an intention not to make such provision 8^ 

The prohibition against disinheritance in such 
statutes is absolute on the testator and not dependent 
on his intention 8® Under these statutes the surviv¬ 
ing spouse is a forced heir of the estate to the ex¬ 
tent of the share provided 81 Such statutory right 
or interest cannot be devised or bequeathed away 
from the surviving spouse,8^ and in so far as a will 
seeks to do so it is a nullity 83 However, statutory 
provisions limiting the amount of the estate which 
one spouse may will away fiom the other are not 
mandatory on the surviving spouse,®4 and while he 


title passed to the devisee under the 
will 

DC—Darks v Ickes, 69 F 2d 230, 63 
App D C 66 

(3) Testamentary disposition by 
competent adult Osag'e Indian was 
governed by Oklahoma law prohibit¬ 
ing spouse from bequeathing away 
from surviving spouse so much of 
estate that surviving spouse would 
receive less m value than through 
succession by law, notwithstanding 
testatrix executed will and died m 
New Mexico, where she was residing 
and where she owned personal prop¬ 
erty, where estate disposed of by 
will included real estate in Osage 
county, interests in Osage Indian 
headnghts, and money to testatrix* 
credit, as restricted Osage Indian, in 
treasury of United States 

Okl —Soderstrom v Bonner, 71 P 2d 
117, 180 Okl 355, certiorari denied 
58 set 60, 302 US 718, 82 L Ed 
555,. certiorari denied 68 S Ct 50 

(4) Other cases with respect to 
right of Indian to disinherit spouse 
see 68 CJ p 610 note 45 [b] (10)- 
(13) 

(6) Testamentary capacity of In¬ 
dians in general see supra § 7 

82. Md —Pearre v Grossnickle, 114 
A 726, 139 Md 1 

Utah —In re Mower's Estate, 73 P 2d 
967, 93 Utah 390 
68 G J p 609 note 40 

S3 Vt —In re O'Rourke's Estate, 
175 A 24, 106 Vt 327 

84. Utah—In re Mower's Estate, 73 
P2d 967. 93 Utah 390 

85. Mo—In re Dean's Estate, 166 
S ■W2d 629, 350 Mo 494 

One-half of his personal estate 
Mo~Nies v Stone, 117 SW2d 407, 
232 Mo App 1226 

Pa—Dickinson v Dickinson, 61 
Pa 401 

18 C J p 851 note 18. 


87. Puerto Rico —Guerrero v Vila 
Heirs, 34 Puerto Rico 594 

88. Fla—Herzog v Trust Co of 
Easton, 64 So 426, 67 Fla 54, Ann 
Cas 1917A 201 

68 C J p 609 note 39 

89. Fla—Perkins v Brown, 27 So 2d 
521, 158 Fla 21 

Intention 

The intention not to make provi¬ 
sion for the suivivmg spouse need 
not be written into the will in express 
words, but such result may follow 
as an unavoidable inference to be 
drawn from the circumstances of the 
parties at the time of execution of 
the will 

Fla—Pei kins v Brown, 27 So 2d 521, 
158 Fla 21 

Bequest executed during prior mar¬ 
riage 

Under statute providing that wid¬ 
ow of testator who made his last 
will before marriage with her, and 
did not make provision tor her by 
will or otherwise, shall be entitled to- 
that share of his real estate which 
she would have been entitled to if he 
had died intestate, where testator 
during the lifetime of his first wife 
executed will in which he made be¬ 
quest to person who afterwards be¬ 
came his second wife, such legatee 
did not occupy the position of a wid¬ 
ow for whom no provision had been 
made in the husband's will 
Del-r-In re Green's Estate, 142 A 
825, 16 DelCh 470 

Bemarnage after divorce 

Where testatrix executed will leav¬ 
ing her entire estate to a minor child 
subject only to a charge in support 
of testatrix’ mother and niece while 
testatrix was married to her minor 
child's stepfather, and thereafter tes¬ 
tatrix and husband were divorced and 
then subsequently remarried, remar¬ 
riage did not bring the husband aft¬ 
er testatrix' death within the opera¬ 
tion of the statute permitting a pre- 
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termitted spouse to take as in intes¬ 
tacy 

Fla—Perkins v Brown, 27 So 2d 521, 
158 Fla 21 

90. Okl —^Parnacher v Hawkins, 

222 P 2d 362, 203 Okl 387 

91 Okl —Parnacher v Hawkins, 

supia—Sims v Billing, 18 P 2d 
1084, 162 Okl 51—Appeal of Sims’ 
Estate, 18 P 2d 1077, 162 Okl 35 
—Ward V Cook 3 P 2d 728, 153 
Okl 234—Scott V Scott, 268 P 
245, 131 Okl 144 

68 CJ p 510 note 45 [b] (1) 

92 US —Nail V American Nat. 
Bank of Bristow, D C Okl , 21 F. 
Supp 385, rehearing denied Nail 
V American Nat Bank of Bris¬ 
tow, Okl, 22 FSupp 977, af¬ 
firmed, CCA, Burgess v Nail, 
103 F2d 37 

Okl—Appeal of Sim’s Estate, 18 P 
2d 1077, 162 Okl 35—Sims v 

Billing, 18 P2d 1084, 162 Okl 

61—Ward v Cook, 3 P 2d 728, 152 
Okl 234 

68 CJ p 510 note 45 [b] (2) 

93. Okl —Crawford v Le Fe\ r<?, 
61 P 2d 196, 177 Okl 508—Appeal 
of Sim’s Estate, 18 P 2d 1077, 162 
Okl 35—^Ward v Cook, 3 P 2d 
728. 152 Okl 234 

68 CJ p 610 note 45 [b] (4) 

Trust 

A devise in trust to the testa¬ 
tor's spouse of his or her one-third 
share in the testator's estate is 
void, as the surviving spouse has 
a right to the immediate control 
and possession of his or her inter¬ 
est on the death of the testator. 
U S —^Nail V. American Nat Bank 
o± Bristow, D C Okl, 21 F Supp 
385, rehearing denied Nail v. 
American Nat Bank of Bristow, 
Okl, 22 FSupp 977, affirmed, C 
CA. Burgess v Nail, 103 F 2d 
37 

68 CJ p 510 note 45 Cb] (5) 

94 Okl —Odle v Baskins, 126 P. 
I 2d 276, 190 Okl 664 
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or she may claim the advantages of the statute and 
become a forced heir to the extent provided by the 
statute,the survivor is not compelled to accept 
the statutory share provided, but may waive it 
Even in the absence of the wife's consent, it has 
been recognized that a husband may devise all of 
a specific property, if in the aggregate the property 
so devised does not exceed the -wife’s statutory frac¬ 
tional share of ^he husband’s estate 

A statute specifically providing that any married 
person having no children may devise a specified 
fractional share of his or her property to persons 
other than a husband or wife has been so construed 
as to confer on a married person who has no chil¬ 
dren the absolute right, without the consent of his 
or her spouse,and regardless of an election by the 
surviving spouse, discussed infra §§ 1256-1267, to 
dispose of the specified fractional share of all his 
or her property,^^ personal as well as real,^ and to 
apply to the operation of wills made prior to, as well 
as after, marriage ^ Under some statutes, mere 
words of exclusion m a testator’s will cannot take 
away his widow’s statutory nghts to a distributive 
share of his intestate personal property or her rights 
in his realty without some action on the part of 
the widow,3 although, as appears infra §§ 1256- 
1267, he can put her in a position where she must 
elect whether to retain her statutory nghts or take 
the benefits given her by the will A contract to 
make a testamentary disposition will not prevent the 
promisor’s surviving spouse from taking her stat¬ 
utory share of the deceased spouse’s estate ^ 

Support dunng settlement of estate A statute au¬ 
thorizing the probate court to allow support to a 
widow during the settlement of her deceased hus¬ 


band’s estate does not prohibit the testator from 
making any direct provision by will for his widow’s 
support or maintenance ^ 

(2) Validity, Sufficiency, Operation, and Ef¬ 
fect of Consent of Spouse 

A will of a married person may exclude the surviving 
spouse from all or a portion of the estate of the deceased 
to which he or she has a statutory right, where a valid 
consent thereto has been given by the surviving spouse 

Under a statute specifically providing that either 
spouse may consent in writing to the other’s be¬ 
queathing from the one so consenting more than a 
specified share of such other’s property, a will of 
either husband® or wife^ which gives to others than 
the surviving spouse more than the specified share 
IS given effect, if otherwise valid and operative, 
where the required consent has been given Undei 
such a Statute, the form^ or designation^ of the 
writing is not important, provided the consent 
sufficiently shows that the consenting spouse agreed 
to accept the provision in the will in lieu of the 
share given by statute^*^ and provided also that 
there is a sufficient witnessing of the consent An 
antenuptial contract has been held sufficient to cut 
off a wife’s statutory right in her husband’s estate 
and to enable him to will to others the share given 
her by statute 

Under some statutes, it is not required that the 
written consent shall be attached to,i3 or be re¬ 
garded as a part of,^^ the will, or that the consent 
shall designate the will to which it applies,^5 or 
specify the particular property which may be be¬ 
queathed or devised Also, under some statutes, 
consideration for the consent is not required, 
and it is not necessary that the execution of the 


95 Okl—Odle v Baskins, supra 

96. Okl—Odle v Baskins, supra 

Vt—In re O'Rourke's Estate, 175 
A 24, 106 Vt 327 

97. Kan—^Neuber v Shoel, 66 P 
350, 8 Kan App 345 

98 Kan—Carmen v Knight, 116 
P 231. 85 Kan 18 

68 C J p 510 note 48 

99. Kan —In re Breen's Estate, 146 
P 1147, 94 Kan 474, 4 A L R 238 

1. Kan—In re Breen’s Estate, su¬ 
pra 

68 C J p 610 note 51 

2 Kan—Vanek v Vanek, 180 P 
240, 104 Kan 624 

3. I>el—^Huxley v Security Trust 
Co. 33 A 2d 679, 27 r>el Ch 206 

4. NT —In re Erstem's Estate, 129 

NTS 2d 316, 205 Misc 924 

5. Conn,—^Weidlich v First Nat 
Bank & Trust Co of Bridgeport, 
96 A 2d 547, 139 Conn 652, 


16 . Kan —In re Fawcett's Estate, 

I 183 P2d 403, 163 Kan 448 

68 CJ p 510 note 46, p 611 note 55 

Consent to devise of homestead see 
Homesteads §§ 243, 259 

Necessity for consent in general see 
supra subdivision b (1) of this sec¬ 
tion. 

Consent held sufficient 

Kan—In re Fawcett's Estate, supra 

7. Kan—Chilson v Rogers, 137 P 
936, 91 Kan 426 

8. Kan—^Weisner v Weisner, 131 
P 608, 89 Kan 352 

68 C J p 611 note 67. 

9. Kan—Jack v Hooker, 81 P 203, 
71 Kan 662 

10 Kan—^Weisner v Weisner, 131 
P 608, 89 Kan 352 

68 C J p 611 note 69 

II Kan—Jack v Hooker, 81 P 
203, 71 Kan 652 
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12. Kan —In re Schippel's Estate, 
218 P2d 192, 169 Kan 151 
68 CJ p 610 note 45 [b] (6) 

Rights of surviving spouse under a 
marriage settlement generally see 
Husband and Wife § 105 
Particular statute construed to 
make will subservient to antenup¬ 
tial contract in writing 
Okl—Talley v Hams, 182 P 2d 765, 
199 Okl 47 

13 Kan —Chilson v Rogers, 137 P 
936, 91 Kan 426 

14 Kan—Chilson v Rogers, supra 
—^Keeler v Lauer, 85 P 641, 73 
Kan 388 

15. Kan—^Weisner v. Weisner, 131 
P 608, 89 Kan 363 
68 C J p 511 note 63 
16 Kan—Weisner v Weisner, 131 
P 608, 89 Kan 352—Keeler v 

Lauer, 86 P 541, 73 Kan 888 
17. Minn —Erickson v Robertson, 
133 NW 164, 116 Minn 90, 87 
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consent should precede the execution of the will 
The consent may be given at any time during the life 
of the testator,but the consent provided for by 
some statutes cannot be executed after the will is 
probated 20 In some jurisdictions the written con¬ 
sent by the husband to a devise by the wife of her 
real property is valid and effective, although given 
in furtherance of a void agreement between them by 
which each released all interest in the other’s prop¬ 
erty, where the wife had performed her part of the 
agreement Where the statute provides merely 
that the consent shall be executed in the presence of 
witnesses, it is not necessary that such witnesses 
shall be subscribing witnesses 22 The signature 
of the husband to his petition for appointment as 
executor of his wife’s will is not such a formal, ex¬ 
press consent in writing as is required by some 
statutes 23 

Under some statutes, a married person may dis¬ 
pose of all his or her property by will where the 
required consent has duly been executed by such 
person’s wife24 or husband ,25 and it is not neces¬ 
sary that the will shall make any provision for the 
consenting spouse 26 Except as the rule is limited 
by rules hereinafter stated, under some statutes a 
consent which has duly been executed is irrevo¬ 
cable ,2*7 at least it may not arbitrarily be revoked 

or recalled,28 

While in some jurisdictions, m order to render 
effective a consent otherwise in accordance with the 
requirements of the applicable statute, it is neces¬ 
sary that only the consenting spouse act freely and 
understandingly,29 and the mere fact that the estate 


disposed of by will is larger than the consenting 
spouse anticipated does not render the consent in¬ 
effective,26 the view has been taken that there is 
cast on a husband who takes from his wife a con¬ 
sent to the making of his will the affirmative duty 
to make to her a fair disclosure of his property and 
her rights so that her consent will be an actual one 
based on an intelligent knowledge as to his property 
and the effect of her consent ,21 and that m the ab¬ 
sence of such disclosure the surviving wife may, 
under certain circumstances, rescind or avoid her 
consent and take under the statute 22 

A consent will not be valid if it is obtained by 
undue influence,23 deception,2^ or fraud of any 
kind 25 In passing on the questions as to undue 
influence,26 mental capacity,27 or necessity for in¬ 
dependent advice,2s as affecting the validity of a 
consent, general rules as to such issues apply 

§98. Heirs, Next of Kin, or Children. 

a In general 

b Statutory provision for forced heir¬ 
ship 

c Capacity m which he^rs or next of km 
take property devised or bequeathed 
to them 

a In General 

As a general rule, a testator, in the absence of statu¬ 
tory provisions to the contrary, may by will exclude his 
heirs, next of km, or children from a share of his estate 
to the extent that he desires. 

In the absence of statutory provision to the con¬ 
trary, in general, heirs29 or next of km, as defined 


LRA.NS, 1133, AnnCasl913A 
493 

68 C J p 511 note 65 

13 Kan—Gallon v Haas, 72 P 
770, 67 KaJi 225 

19. Kan—^Weisner v Weisner, 131 
P 608, 89 Kan 352 

68 CJ p 507 note 13 [c] (2), p 511 
note 67 

20. Kan—Sill v Sill, IP 55G, 31 
Kan 248 

21 Minn —Erickson v Robertson, 
133 NW 164, 116 Minn 90, 37 
LRA.NS, 1133, AnnCasl913A 
493 

22 Kan—White v White, 176 P 
644, 103 Kan 816 

68 C J p 612 note 70 

23. Mass —Tyler v Wheeler, 35 N 
E 666, 160 Mass 206 

24 Kan —In re Fawcett's Estate, 
183 P2d 403. 163 Kan 448 

68 C J p 612 note 72 

Devise or testamentary disposition 
affecting homestead rights of sur¬ 
viving spouse see Homesteads §§ 
243, 259. 


Beal property occupied as family 
residcsLce 

With his wife’s consent, a hus¬ 
band could dispose of realty occu¬ 
pied as a family residence 
Kan —In re Fawcett's Estate, su¬ 
pra 

68 C J p 512 note 72 [b] 

25. Kan—Chilson v Rogers, 137 P 
936, 91 Kan 426 

26 Kan—Chilson v Rogers, su¬ 
pra 

68 C J p 512 note 74 

27. Kan—Chilson v Rogers, supra 

68 C J p 512 note 75 

28 Minn—State v Probate Court 
of Hennepin County, 152 NW 845, 
129 Minn 442, LRA1915E 816 

29 Kan—^Weisner v. Weisner, 131 
P 608, 89 Kan 362 

68 C J p 612 note 77 

30, Kan —Weisner v Weisner, su¬ 
pra. 

68 C J P 612 note 78 

31. Minn —State v Probate Court 
of Hennepin County, 152 NW 845, 

1 129 Minn 442, LRA1916E 816. 
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32. Minn —State v Probate Court 
of Hennepin County, supra 

68 C J p 512 note 80 

33 Kan—^Weisner v Weisner, 131 
P 608, 89 Kan 352 

68 C J p 512 note 81 

34 Kan—Chilson v Rogers, 137 
P 936, 91 Kan 426 

35 Kan—Chilson v Rogers, supra 

68 CJ p 507 note 13 [c] (3) 

36 Kan—^Woodworth v Gideon, 12 
P 2d 722. 136 Kan 116 

G8 C J p 512 note 84 

37. Kan—Woodwoith v. Gideon, 
supra 

68 C J p 512 note 85 

38. Kan —^Woodworth v Gideon, su¬ 
pra 

39. Fla—^Milam v Davis, 123 So 
668, 97 Fla 916, certiorari denied 
50 set 82, 280 US 601, 74 DEd 
646 

68 C J p 513 note 88 

Operation of law of descent and dis¬ 
tribution as defeated only by a 

1 legally executed will disposing of 
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in the law^ of descent and distribution,as, for 
example, children,of the testator ha\e no absolute 
Tight to a share in his estate and may be excluded 
by his will to the extent that he desires The 
testator may al^o disinherit completely the children 
of a son by the son^s wife, or leave them as much 
or as little of his estate as he desires, and such 
partial or complete disinheritance may be based on 
disapproval or even hatred of the son's wife, or any 
other motive Where a testator makes a testa¬ 
mentary gift to those who would take under the 
intestate laws of the state, excluding specified in¬ 
dividuals, the exclusion is valid A minor is en¬ 
titled to take a share of land under a will where 
such share was acquired by the testator by reason 
of the intestacy of the testator's father, notwith¬ 
standing that the minor is not an heir of the intes¬ 
tate Property devised by an Indian to his 
children has been held subject to restrictions in the 
hands of the secretary of the interior 

The view has been taken that certain statutory 
provisions giving heirs or next of kin of a de¬ 
ceased spouse a share of the part of the estate of 
the surviving spouse, on the latter’s death, as was 
community pioperty and all of such part of the 
estate as was the separate estate of the spouse who 
died first, are applicable onl> in cases of intestacy 


and do not pi event the surviving spouse from mak¬ 
ing testamentary disposition of the property covered 
by the statute A will of a husband expresslv 
excluding his children by a former wife from par¬ 
ticipating m his estate has been held ineffective to 
bar a statutory interest of the children in community 
property on the subsequent death of the widow ^8 

Adopted child An adoptive parent may by will 
leave his property to others and disinherit his adopt¬ 
ed child In the absence of statute prohibiting it, 
a natural parent may bequeath property by will to 
a child whom he has permitted to be adopted by 
another 

Child of another. A testator may make an ab¬ 
solute gift of support to a minor whose parent is 
living 

Small estate Under some statutes, a parent 
whose estate is less than a specified amount cannot 
make a testamentary disposition of it away from 
his minor children ^2 

b. Statutory Provision for Forced Heirship 

In Jurisdictions m which the doctrine of forced heir¬ 
ship operates, the power of testamentary disposition is 
limited to a certain proportion of the testator's estate, 
and the ngnts of forced heirs to their legitime cannot 
be avoided by will 


the property see Descent and Dis¬ 
tribution § 2 

Presumption as to unintentional 
omission of children m a wiU see 
Descent and Distribution § 45 d 
(2) (a) 

Statutes providing for pretermitted 
children see Descent and Distribu¬ 
tion § 45 

Unjust 01 unnatural disposition see 
infra § 132 

40. NT—Rice v Andrews, 217 N 
YS 528, 127 Misc. 826 

41. Ill—Budlong V Los Angeles Bi¬ 

ble Institute of Los Angeles, Cal, 
16 NE2d 810, 29i6 IllApp 652 

Kan—In re Hilliard's Estate, 341 P 
2d 729, 172 Kan 552 
Md—Besche v Murphy, 59 A 2d 499, 
190 Md 539 

Miss—L'Hote v Roca, 58 So 655, 
102 Miss 121 

Mont—In re Benolken's Estate, 205 
P2d 1141, 122 Mont 425 
N*J—Sisson V Teneflv Trust Co, S3 
A2d 298, 133 N J Eq 497 
68 C J p 513 note 90 
Illegitimate child see infra § 99 
Kataral or adopted child 

A parent may make a will where¬ 
by any child, natural or adopted, 
may take nothing 

Va—Clarkson V Bliley, 38 S E 2d 22, 
186 Va. 82, 171 ALR 1308 
Statutory pocogTUtaoji of rule has 
been made in some jurisdictions 


Ga—Smith v Davis, 45 S B 2d 609, 
203 Ga 175 

68 C J p 513 note 90 [b] 

42 Kan —In re Hilliard's Estate, 
241 P 2d 729, 172 Kan 552 
Md—Besche v Murphy, 59 A 2d 499, 
190 Md 539 

Miss—L'Hote v Roca, 68 So 655, 
102 Miss 121 

WJ—Sisson V Tenally Trust Co, S3 
A 2d 298, 133 N JEq 497 
68 CJ p 513 note 91 
For wpongfta conduct 

A testatrix who considered that 
her daughter had done something 
wrongful had the right to rescind 
her former action in making gift 
to daughter by will or to annex a 
condition to daughter’s enjoyment of 
the provisions made for her by will 
Ill —Budlong V Los Angeles Bible 
Institute of Los Angeles, Cal, 16 
KE2d 810, 296 IllApp 562 

43- N J —Sisson v Tenafly Trust 
Co. 33 A 2d 298, 133 N J Eq 497 

44. Pa—In re Gibbons* Estate, 177 
A 50, 317 Pa 465—^In re McGov- 
ran's Estate, 42 A 705, 190 Pa. 
375 

46. Ala —^First Nat Bank v Robert¬ 
son, 127 So 221. 220 Ala 654 
68 C J p 513 note 93 

46. DC —^Darks v Ickes, 69 F 2d 230, 
63 App D C 66 


Creek Indian 

Property devised by a full-blood 
Creek Indian to his children, also 
full-blood Creek Indians, has been 
held subject to restrictions in the 
hands of the secretary of the in¬ 
terior under the 1933 statute, not¬ 
withstanding under the prior law the 
will operated to remove the restric¬ 
tions at the time of the father's 
death, when the title passed to the 
devisees under the will 
D C —^Darks v Ickes, supra. 

47. Cal—In re Hill*s Estate, 178 P 
710, 179 Cal 683—Estate of Wenks, 
154 P 24, 171 Cal 607 

48. Cal—In re Bryant's Estate, 43 
P2d 539, 3 Cal 2d 68 

49. Md—^Besche v Murphy, 69 A 2d 
499, 190 Md 639 

50. Mo—Wailes v Curators of Cen¬ 
tral College, 254 S W 2d 646, 363 
Mo 932, 37 ALR 2d 326 
Adoption statute held not to pro¬ 
hibit adopted child from receiving 
property by will from his natural 
parent 

Mo—^Wailes v Curators of Central 
college, 254 SW2d 645, 363 Mo 
932, 37 ALR 2d 326 

51. NY—In re Keyser’s Will, 113 
NY S 2d 419 

&2. Utah.—^In re Mower^s Estate. 73 
P 2d 967, 93 Utah 390. 
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In civil law jurisdictions in which the doctrine of 
forced heirship operates, as discussed in Descent 
and Distribution § 26, statutes restrict the power 
of testamentary disposition to a certain proportion 
of the testator's estate, varying in amount accord¬ 
ing to the number of heirs and their nearness of 
kinship to him,^3 and forbid the deprivation of the 
forced heirs of the portion of the estate reserved to 
them by law The law establishes the right of 


a forced heir to claim the legal portion coming to 
him out of the estate of the testator, which right 
needs only to be asserted to be allowed In gen¬ 
eral, therefore, the rights of forced heirs, in the 
absence of their consent,®^ cannot be avoided by 
will,57 where an intent to disinherit is not accom- 
plishcd Under these statutes, the testator may 
dispose of the disposable portion of his estate as he 
sees fit 59 The disposable portion of the estate is 


53. U S —Gonzalez v Hobby, D C 
Puerto Rico, 110 F Supp 893 
La —Succession of Trahant, 76 So 
2d 919, 226 La 653—Roach v 

Roach, 36 So 2d 597, 213 La 746 
—Succession of Dancie, 186 So 14, 
191 La 618—Succession of Hams, 
155 So 446, 179 La, 954—Risher 

V Risher, 163 So 1, 179 La 1— 
Succession of Barth, 152 So 543, 
178 La 847, 91 A L R 408--Hughes 

V Hughes, 14 La.Ann 85 
Rodriguez v Shroder, App, 77 

So 2d 216—Succession of Eastman, 
App, 6 So 2d 788—Jarel v Moon’s 
Succession, App, 190 So 867 
68 C J p 513 note 97 
Disinheiitance under Codes see De¬ 
scent and Distribution § 46 
Limitation on amount given to sec¬ 
ond wife where children of first 
wife survive see supra § 97 a 
Restrictions, for the benefit of forced 
heirs, on the power of gratuitous 
disposition see Descent and Dis¬ 
tribution § 63 d 

Forced heir defined 

(1) “A forced heir is one in whose 
favor the law has reserved a specific 
interest in the estate of a decedent ’* 
U S —Salatich v Hellen, D C Cal, 4 

F Supp 474, 475 

(2) "One who perforce of law suc¬ 
ceeds to the whole estate of the de¬ 
ceased, with such exceptions only 
as are especially provided for and 
regulated by law, whose rights do 
not depend on the pleasuie or will 
of the testator, but upon the law, 
independent of and adverse to that 
will ” 

Tex—Hageity v Hagerty, 12 Tex 
456, 457 

(3) “What are termed ‘forced 
heirs' are nothing more than cer¬ 
tain legal heirs, who by reason of 
their relationship to the deceased 
have had reserved to them the right 
to claim as heirs, if they so elect, 
a certain proportion of the property 
of the deceased, and which he may 
have disposed of ‘to their preju¬ 
dice ’ ’* 

La—Miller v Miller, 29 So 802, 804, 
106 La 267 

(4) Under Spanish law “the share 
of an estate to which an heir was 
entitled was called his legitimate 
portion, and he was denominated a 
forced heir, having by force of law 


a paramount right to his share of 
the succession “ 

Tex—'Cram \ Cram, 17 Tox 81, 
90 

(5) Foiced heirs are the legitimate 
children of the disposer left at his 
decease 

La—Bauman v Penn>well, 107 So 
425, 427, 160 La 555 
The legitiEie consists of the por¬ 
tion of the testator’s estate leserved 
for his forced heirs by law 
La—Bauman v Penny well, 107 So 
425, 427, 160 La 555 
Separate property of spouse 

Property owned by a widow as her 
separate property forms no part of 
community existing between her and 
her deceased husband with lespoct 
to deteimination of amount of de¬ 
ceased husband’s disposable estate 
La—Succession of Elmer, 181 So 
477, 189 La 1016 
Property held uot testator’s 

Evidence held to justify judgment 
refusing to set aside widow’s ac¬ 
quisitions of propeity before and 
after her mariiage to testator as 
simulations in fraud of children of 
testator by a prior marriage, on 
ground that property represented 
proceeds of donation by testator in 
so far as they impinged on legitime 
of children 

La—Succession of Elmer, supra 
54 La—Succession of Trahant, 76 

So 2d 919, 226 La 663—Roach v 
Roach, 35 So 2d 597, 213 La 74i6 
Rodriguez v Shroder, App, 77 
So 2d 216—Succession of Eastman, 
App , 6 So 2d 788 
68 C J p 513 note 98 
Disinheritance under code provisions 
see Descent and Distribution § 46 
Personal property 

Forced heirs cannot be deprived of 
their legal share of the testator’s 
personal property by the testator, 
who can only transfer one-third of 
his estate to those who are not forced 
heirs 

XJ s —Gonzalez v Hobby, D C Puerto 
Rico, 110 F Supp 893 

55. La—Succession of Fertel, 23 
So 2d 2-34, 208 La 614—'Succession 
of Hams, 155 So 446, 179 La 954 

56. U S —Salatich v Hellen. D C 
Cal. 4 F Supp 474 

57. U S —Gonzalez v Hobby, D C 
Puerto Rico, 110 F Supp 893 
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La—Roach v Roach, 35 So 2d 597, 
213 La 746—Successaon of Harris, 
155 So 446, 179 La 951 
Rodriguez v Shroder, App, 77 
So 2d 216—Succession of Eastman, 
App , 6 So 2d 788 
68 C J p-'514 note 99 

58 La—Succession of Tiahant, 76 
So 2d 919, 22'6 La 653 

59 La—Succession of Elmer, 183 
So 477, 189 La 1016 

‘‘Disposable portion” 

The term was used in ancient 
common law to designate the prop¬ 
eity of a man’s goods which he 
could dispose of -without reference 
to his wife or children 
Tex —Crain v Cram, 17 Tex 80, 

92 

18 C J p 1279 note 47 
Pireely disposable share 

The phrase “freely disposable 
shaie", appearing in an Italian will, 
has reference to distinction made by 
Italian law between portion of an 
estate which must be transmitted to 
“forced hens’’ and the portion over 
which a testator has freedom of dis¬ 
position 

N T —In re O’Connor, 82 N T S 2d 
310 

Collation of advances 

A will designating testator’s sec¬ 
ond wife as universal legatee did 
not encroach on the legitime of the 
testator's children by a prior mar¬ 
riage, where, after fictitious return 
to estate of donations made by tes¬ 
tator and deduction of debts to suc¬ 
cession, the disposable portion of the 
estate was more than the disposition 
to the second wife, notwithstanding 
entire estate at testator’s death mai^ 
have been community estate 
La—'Succession of Elmer, 181 So 
477, 189 La 1016 
To widow 

Where a statute gives only the 
right of usufiuct in the portion of 
the community belonging to the de¬ 
ceased when he has left no will, 
he can give, by his testament, the 
usufruct of that portion, which 
would belong to the surviving wid¬ 
ow, without any will, or he can de¬ 
clare that in the event of a particu¬ 
lar contingency, his widow shall in¬ 
herit the poition of his property^ 
which the law authorizes him to 
bequeath. 
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deiermined by the disposing capacity of the testator 
at the time of his death,which, in turn, is deter¬ 
mined by the existence or nonexistence of forced 
heirs Thus a testator who leaves no forced heirs 
is not, in general, required to pro\ide for any par¬ 
ticular persons,®^ and is capable of disposing of his 
entire estate 

Discrmiination among forced Jieus In Louisiana 
the law favois the equality of foiced heirs,^^ and 
a testator may not so dispose of his estate in fa^or 
of one or more heirs as to infringe on the legitimate 
portion of other heirs The legitime, however, 
IS the only poition of an estate that a forced heir 
can claim as a legal right The right of a testator 
or testatrix to discriminate among his or her de¬ 
scendants in making gifts of the disposable portion 
of the estate has been recognized or upheld,and 
it is not necessary that there should be a manifesta¬ 
tion or express declaration of an intention to give 
311 advantage or extra portion to the favored heirs 
other than that disclosed by the disposing provisions 
of the will The rule permitting such discrimina¬ 
tion as to the disposable portion has been applied 


even where the testator also attempted to dispose of 
the nondisposable portion contrary to the applicable 
statute AH that the testator has to do in the 
distribution of his estate among his heirs as he sees 
fit, to be sure that his will shall be earned out, is to 
avoid impinging on the legitime which the law re¬ 
serves to each of his forced heirs It has been held 
that the only right of a forced heir who has by will 
been deprived of all share in the estate is to claim 
from the other heirs his legitime 71 

In determining the rights of the heirs among 
themselves they may, under certain circumstances, 
be required to account for, or collate, advances, re¬ 
ceived from the testator ,72 and where it appears 
that a forced heir has received property by dona¬ 
tion during the testator’s lifetime more in amount 
than his legitime he is not entitled to receive any¬ 
thing from the testator’s succession 73 The obliga¬ 
tion of a forced heir seeking his legitime to collate 
does not apply to donations mortis causa 74 The 
right of heirs who are also legatees to charge the 
estate of the testator with the cost of acquiring an 
outstanding claim to an interest m property disposed 


Lfa—Gi arson v Sanford, 12 La Ann 
616 

GO La—Succession of Pizzati, 75 
So 498, 141 La. 645 
61. La—Succession of Pizzati, su¬ 
pra 

62- La.—Succession of Heinemann, 
136 So 51, 172 La 1057 
68 C J p 614 note 4 

63. La—Succession of Pizzati, 75 
So 498, 141 La 645 

68 C J p 514 note 5 

64. La—Succession of Maltry, 109 
So 827, 161 La 1032 

65. La—Hoach v Hoach, 35 So 2d 
697, 213 La 746 

68 C J p 514 note 7 
Inference 

Where testator does not expressly 
declare that testamentary disposition 
IS intended to be over and above the 
legitimate portion, the inference is 
that It IS not -so intended 
La—Succession of Ledbetter, 85 So 
908, 147 La 771 

GG. La—Succession of Fertel, 23 So 
2d 234, 208 La 614 

67. La —Roach v Roach, 35 So 2d 

697, 213 La 746—Succession of 

Levy, 134 So 906, 172 La. 602 

68 C J p 514 note 8 

68. La—Roach v Roach, 35 So 2d 
597, 21'3 La 74i6—Succession of 
Fertel, 23 So 2d 234, 208 La 614— 
Hughes V Hughes, 14 La Ann 85 

68 C J p 514 note 9 
Statutes coustmed together 

Statutes with respect to the man¬ 
ner of donor’is declaration of inten¬ 


tion to prefer one child to the preju¬ 
dice of another were held not con¬ 
flicting and required to be read to¬ 
gether 

La—Succession of Levy, 134 So 906, 
172 La 602 

ProvisioxLS held sufficient 

La—Succession of Levy, supra 

68 C J p 514 note 9 [a] 

69 La—Succession of Trahant, 76 
So 2d 919, 226 La. 653—Succession 
of Fertel, 23 So 2d 234, 208 La 
614—Joidan v Pilmore, 120 So 
275. 167 La 725 

Division of disposable portion 
Where will gave entire estate to 
testatrix’ two daughters and grand¬ 
son, subject to usufruct bequeathed 
to husband and to one hundred dol¬ 
lars monthly legacy bequeathed to 
son, and the son claimed his 
legitime, the grandson's share was 
one third of the estate after the 
son’s legitime had been deducted, and 
it was not limited to one-third of 
the disposable portion 
La —Succession of Fertel, 23 So 2d 
234, 208 La, C14 

TO. La—Succession of Fertel, supra 
—Succession of Smith, 162 So 21, 
182 La 389—^Walet v Darby, 120 
So 679, 167 La 1095—Jordan v 
Pilmore, 120 So 275, 167 La 725 

La —Succession of Fertel, 23 So 
2d 234, 20S La 614—Joidan v Fil- 
more, 120 So 275, 167 La 725 
68 C J p 514 note 11 

72 La —^Roach v Roach, 35 So 2d 
697, 213 Da 746 
68 C J p 614 note 12 
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Community property 

Where donations have been made 
to forced heirs during deceased's 
lifetime from community property or 
from community funds, one-half of 
amount to be returned must be col¬ 
lated m father's succession and oth¬ 
er half in mother’s succession 
La—Roach v Roach, supra 

Proof of donation. 

(1) The law does not favor actions 
by forced heirs to undo transactions 
of their ancestors as done in fraud of 
their rights, and such actions can 
only succeed where proof adduced in 
support thereof is convincing, if not 
irresistible 

La—Roach v Roach, supra 

(2) In action by forced heir to 
reduce legacies, wherein defendants 
alleged inter vivos donations to 
plaintiff in excess of his legitime, 
testimony of defendants and forced 
heir that at time land was deeded 
to him forced heir did not have the 
money stated in the deed as con- 
sidei^tion was insufficient to prove 
that the transfer was not a bona 
fide sale of the property 

La —Roach v Roach, supra 

Evidence held Emfficient to estab¬ 
lish heir’s right to legitime in his 
parent’s estate as against defense 
that forced heir had received dona¬ 
tions inter vivos of property more 
than his legitime 
La —Roach v Roach, supra 

73, La—Roach v Roach, supra 

74. La—^Roach v Roach, supra 
68 C J p 514 note 12 [a]. 
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of by the will has been denied where the transac¬ 
tion was an individual one on the part of such 
heirs '^5 

Charges and conditions Under statutes so pro¬ 
viding, charges and conditions cannot be imposed by 
the testator on the legitimate portion of the forced 
heirs Under such statutes, where a testator be¬ 
queaths to the forced heir nothing beyond his 
legitime, the only testamentary function he can ex¬ 
ercise with reference thereto is that of designating 
the distinct part of his estate which shall be assigned 
to the heir in settlement of his legitime,which 
part so assigned must be accepted by the heir,'^^ re¬ 
serving his right, in case of its deficiency in value 
to satisfy his claim, to have the deficiency made up 
out of the estate Where, however, the will be¬ 
queaths to the forced heir more than his legitimate 
portion, the testator may attach to the bequest any 
lawful conditions,80 and in such case the forced 
heir must exercise the option of either accepting 
the bequest as a whole, with the conditions at¬ 
tached, or of renouncing all testamentary advantage, 
and claiming his legitime only as secured to him 
by the law independent of the testament 81 

Effect of testamentary provisions not in accord¬ 
ance with statute A will by which the testator at¬ 
tempts to dispose of more than the disposable por¬ 


tion of his estate is not null, or wholly void,^^ and 
the court will not set aside the will 83 Where a 
testator disposes of more of his estate than is 
permitted by law, the proper and ordinary remedy 
IS for the court to make a reduction 84 The remedy 
of the forced heir is not against the executor of the 
estate, but it is against the legatees whose legacies 
he deems excessive to reduce such legacies 8^ The 
right to demand a reduction includes a demand on 
any donee or legatee86 whether he is an heir or a 
stranger 87 This demand may be made, however, 
only when the donation or legacy exceeds the dis¬ 
posable portion88 and only such excess may be 
included in the demand Also, the legitime which 
each one of several forced heirs may demand, in 
case of an excessive legacy, is not the whole of the 
reserved portion, but is only each heir's proportion¬ 
ate share of the reserved portion 

Under a statute so providing, property which is 
the subject of a particular legacy which is entitled 
to preference will not be reduced to provide for 
the forced heir unless the value of the residue falls 
short of the legal reservation Also, under some 
statutes, forced heirs are given the option, in the 
case of a donation of a usufruct or of an annuity 
which exceeds the disposable portion, either to 
execute the disposition or abandon to the donee the 


75 La—^Winbargr v Winbargr, 150 
So 21, 177 La 1071 
68 C J p 615 note 13 
7© La—Succession of Turnell, 32 
La Ann 1218 
68 C J p 615 note 14 
77 La—Succession of Turnell, su- 
pia. 

70. La—Succession of Turnell, su¬ 
pra 

79. La—Succession of Turnell, su¬ 
pra. 

80 La—Succession of Pertel, 25 
So 2(1 296, 209 La 655—Succession 
of Turnell, 32 La Ann 1218 

81. La—Succession of Pertel, 25 
So 2d 296, 209 La. 655—Succession 
of Turnell, 32 La Ann 1218 

82. La—Succession of Trahant, 76 
So 2d 919, 226 La 653—Succession 
of Dancie, 186 So 14, 191 La 518 
—Succession of Hams, 165 So 446, 
179 La 954—'Succesision of Barth, 
162 So 543, 178 La 847, 91 A L R 
408 

Succession of Eastman, App, 6 
So 2d 788—Jarel v Moon’s Succes¬ 
sion, App , 190 So 867 
68 C J p 515 notes 20, 21 
Effect of disposition 
Where a testator disposes of his 
entire estate to the prejudice of a 
forced heir, he has done nothing ex¬ 
cept to make a disposition of prop¬ 
erty mortis causa aifecting the quan¬ 


tum he may legally dispose of to 
the prejudice of such forced heir 
La—Roach v Roach, 35 So 2d 697, 
213 La 746 

Special legacies are not null be¬ 
cause legacies exceed disposable por¬ 
tion of property to prejudice of 
forced heirs 

La—Risher v Risher, 153 So 1, 
179 La. 1 

68 C J p 515 note 21 
S3 La—Succession of Trahant, 76 
So 2d 919, 226 La. 653 
04. La—Succession of Trahant, su¬ 
pra—Succession of Dancie, 186 So 
14, 191 La 618—Succession of 

Vance, 164 So 792, 183 La 760 
—'Succession of Hams, 166 So 
446, 179 La 954—^Risher v Risher, 
153 So 1, 179 La 1—Succeission 
of Barth, 152 So 643, 178 La 847, 
91 ALR 408—Succession of Path, 
80 So 659, 144 La. 463 

Succession of Eastman, App, 6 
So 2d 788—Jarel v Succession of 
Moon, App, 190 So 867 
68 C J p 516 note 22 
Action by forced heir 

A testamentary gift to the preju¬ 
dice of a forced heir merely sub¬ 
jects such donation mortis causa to 
an action by the forced heir for 
reduction thereof and for recovery 
of his legitime 

La-—^Roach v. Roach, 35 So 2d 697, 
213 La. 746 


85. La—Succession of Vance, 164 
So 792, 183 La. 760 
Valuation of estate 

Porced heir suing for reduction of 
excessive donation or legacy or for 
determination of disposable portion 
of estate can obtain judicial deter¬ 
mination of value of each item on 
inventory, or belonging to estate, or 
disposed of by testator by donation 
inter vivos 

La—Succession of Vance, 'supra 
8G. La—Jordan v Pilmore, 120 So. 
275, 167 La 725 


87. 

La 

—Jordan 

V 

Pilmore, 

supra, 

88 

La 

—Jordan 

V 

Pilmore, 

supra 

89. 

La 

—Jordan 

V 

Pilmore, 

supra 


Iieg^cy m addition to legitime 
Where will gave testatrix’ hus¬ 
band use of all her property dui ing 
his life, and at his death gave the 
propel ty to two daughters and a 
grandson, and bequeathed son one 
hundred dollars pei month for life, 
it was not intention of testatrix to 
give son the le'^^acy of one hundred 
dollars * a month in addition to his 
legitime 

La—Succession of Pei tel, 23 So 2d 
234, 208 La 614 

90. La—Jordan v Pilmore, 120 So 
275, 167 La 725 

91. La—Succession of Jacobs, 29 
1 So 241, 104 La 447, 


811 



94 C.J.S. 


§ 98 WILLS 

ownership of the disposable poition®- A forced 
heir is not required to claim his leg;itime, he may 
waive his right to do so Thus, a forced heir may 
by his consent to, or ratification of, an excessne 
donation lose or abandon his right to claim a re¬ 
duction,^4 and if he fails to claim his legitime with¬ 
in the prescriptive period the ownership conveyed 
by the will is maintained 

Remunerative donations. Under the Louisiana 
civil code a remunerative donation may be made by 
will notwithstanding there are forced heirs The 
remunerative donation is designed to recompense for 
services rendered It is not a real donation, but 
a dation en paiement, the gi\ing by the testator of 
hib estate to the legatee in payment of his services 
If a remunerative donation given by will exceeds 
the disposable portion, the legatee is bound to 
prove the value of his services No reduction 
will be made in a remunerative donation if the 
value of the services is equal to, or greater than, 
the amount of the legacy,^ or if the vahie of the 
services should be little inferior to that of the 
gift, not even though the donation infringes on the 
legitime of the forced heirs ^ If, however, it is not 
shown that the value of the legatee's services is 
equal to the amount of the legacy, the legacy will 
be reduced,3 but it cannot be reduced below the 
estimated value of the services rendered 4 If the 
remunerative donation does not exceed the dispos¬ 
able portion, the declaration of the testator as to 


the services rendered and their value is conclusive 
on the heirs- and no proof is required of the lega¬ 
tee ^ One who avers that the remunerative dona¬ 
tion exceeds the disposable portion has the burden 
of showing that such is the case 

Computation of disposable portion and legitime 
The method of determining the disposable portion 
of the estate is sometimes fixed by statute 8 A 
forced heir and beneficiary under a will, whose 
share under the will is in excess of his legitime, may 
not assert that a provision of the will against the 
collation of donations inter vivos should be disre¬ 
garded m the computation of his legitime and at the 
same time demand that he receive the benefit of a 
provision in the will against the collation of dona¬ 
tions inter vivos ® 

What law governs In determining whether a 
statute fixing the disposable portion of the estate 
in the event that the testator leaves descendants is 
applicable, the view has been taken that the law of 
the testator's domicile governs^® and that such a 
statute of the testator's domicile is applicable,ex¬ 
cept where the testator expressly declares in his 
will that his testamentary dispositions are to be con¬ 
strued and regulated by the laws of another state 
The rights of forced heirs, however, whether resi¬ 
dent or nonresident, to that portion of the testator's 
estate composed of real estate or immovables are 
determined by the law of the situs of the proper- 


92- La—Clarkson V. Clarkson, 13 
La Ann 422 
68 C J p 515 note 28 
93 La—Succession of Pertel, 23 
So 2d 234, 208 La 614 

94. La—Succession of Hams, 155 
So 446, 179 La 954 

68 C J p 615 note 29 

95. La—Succession of Gri\aud, 187 
So 284, 192 La. ISl—Succession 
of Harris, 155 So 446, 179 La 
954 

96. La—Kiper v Kiper, 38 So 2d 
507. 214 La 733 

68 C J p 515 note 30 
Xatent to make remimerative doxLa- 
tion lield sliown 
La—Kiper v Kiper, supra. 

68 C J p 515 note 30 [Id] 

97- La.—^Kiper v. Kiper, supra 
©a. La—^Kiper v Kiper, supra 

99. La—^Wmbarg; v Winbarg, 150 
So 21, 177 La 1071—Succession 
of Fox, 2 Rob 292 

1 . La—Kiper v Kiper, 38 So 2d 507, 
214 La 733 
€8 O J p 615 note 32 
ITalne of services held eQLnal to dona, 
tion 

La—^Kiper v Kiper, supra. 


2. La—Successions of Gilbert, 64 
So 2d 192, 222 La 840 

3. La—^Winbarg v Winbarg, 150 
So 21. 177 La 1071 

68 C J p 616 note 33 

4 La—Kiper v Kiper, 38 So 2d 
507, 214 La 733 

5 La—Winbarg v Winbarff, 150 
So 21, 177 La 1071—Succession of 
Fox, 2 Rob 292 

e. La—Succession of Pox, supra. 

7 La—Succession of Pox, supra 

8. La—Succession of Elmer, 181 So 
477, 189 La 1016 
68 C J p 516 note 38 
Asrgreg'ate estate 

(1) To determine whether testa¬ 
tor’s testamentary disposition to sec¬ 
ond wife encroached on the legitime 
of children of prior marriage as be¬ 
ing in excess of the disposable por¬ 
tion of the estate, the aggregate 
amount of the estate was required 
to be determined 

La—Succession of Elmer, supra 

(2) In determining the aggregate 
amount of the estate of a testator 
with respect to question whether 
disposition in will encroached on 
l&gitime of testator’s children, dona¬ 
tions made by testator would be fle- 
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titiously returned to the estate, after 
which the debts of the succession 
would be deducted, and, from the 
amount remaining after deduction of 
the debts, the disposable portion 
would be determined 
La—Succession of Elmer, supra 

9. La—Succession of Pertel, 25 So 
2d 296, 209 La 655 

Domations to duldreo. aaid grand- 
chiliirexL 

Under will providing that amounts 
paid during testator’s lifetime to 
children and grandchildren should 
not be considered in calculating the 
values of estate and the portion 
thereof, donations inter vivos made 
by the testator would not be com¬ 
puted in determining disposable por¬ 
tion of the remaining two-thirds of 
his estate which he bequeathed in 
equal portions to his three children 
La—Succession of Pertel, supra 

10 NY—Schultz V. Dambmann, 3 
BradfSurr 379 

11. N T —^Schultz V. Dambmann, su¬ 
pra. 

12. NT—In re Cook's Estate, 123 
NTS 2d 5,68, 204 Misc 704, affirm¬ 
ed 131 NTS 2d 882, 283 App Div 
1047. 
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ty,i3 but in some jurisdictions, the law of the testa¬ 
tor’s domicile is applied to real estate therein In 
its application of the law to a nonresident testator’s 
will, Louisiana will apply it only to immovable prop¬ 
erty located therein, considered as though it was 
a separate succession's 

c. Capacity in Which Heirs or Next of Kin Take 
Property Devised or Beaueathed to Them 

As a general ruley in the absence of statutory provi¬ 
sions to the contrary, heirs, next of km, or children who 
receive by will the same estate or interest as they would 
take by descent in case of the intestacy of the testator 
take by descent, and not by purchase or under the will, 
but where the devise or bequest is different in quality, 
quantity, or tenure than the beneficiary would take in 
case of intestacy, he takes by purchase or under the will 

In the absence of statutory provisions to the 
contrary, where a testator attempts to make a devise 
of land to his heir at law and the estate devised is 
the same as that which the heir would take by 
descent in case of intestacy, the designated devisee 
takes by descent and not by purchase In other 
words, the designated devisee takes by descent and 
not under the wilU'^ or by descent and not by de¬ 
vise,and the devise is void^^ and ineffectual 20 
Similarly, the view has been taken that, if without 
a bequest of personal property the designated bene- 
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ficiary would have taken exactly the same interest 
as the will purports to give him, he takes under 
statute^! and not by purchase or under the will,^^ 
and that the bequest is void ,^3 but there is authority 
for the view that a bequest to the father of the 
testator who is under statute next of km of the testa¬ 
tor may be given effect 24 

Where the devise or bequest is of a different estate 
or interest,25 that is to say, different in quahty25 
or quantity27 from that which the devisee or legatee 
would take in case of intestacy, or according to 
some cases, where the will effects a conversion of 
the realty involved into personalty,23 the devise or 
gift IS valid and the beneficiary takes by purchase 
The true criterion by which to determine the ques¬ 
tion here considered is, whether, if there had been 
no will, or the devise was eliminated from the 
will, the proposed devisee would have taken precisely 
the same benefit by descent as is given by the de¬ 
vise ,29 if he would have so taken he is in by de¬ 
scent ,30 otherwise he takes as devisee 31 In this 
connection the view has been expressed that a con¬ 
tingent remainder or an executory devise is not the 
equivalent of a vested right either in quantity or 
quality 32 So a vested remainder in a larger or 
smaller share of the property than would have come 
by descent is not the equivalent of a reversion 33 


13 La—^Hu 5 :hes v Hughes, 14 La 
Ann 85 

Miss—L'Hote v Roca, 58 So 655, 
102 Miss 121 

Interest in succession In adminis¬ 
tration 

Where nonresident mother's l$g:i- 
time in resident son's succession 
consisting of both movables and im¬ 
movables, was duly recognized but 
never reduced to possession before 
her death, her right of action was 
for the recovery or partition of the 
entire succession, and from the ob¬ 
ject to which it applied was an "im¬ 
movable" subject to the laws of 
Louisiana and to the legitime of her 
children and grandchildren, notwith¬ 
standing attempted contrary disposi¬ 
tion of her interest by will was 
valid in the state of her domicile 
La—Succession of Hams, 155 So 
446, 179 Lsu 954 

14. NT —In re Schneider's Estate, 
96 NTS 2d 652, 198 Misc 1017, 
opinion adhered to 100 N T S 2d 
371, 198 Misc 1017 

15. La—Jarel v Succession of 

Moon, App , 190 So 867 

16. Tenn —Corpus Jtixis cited iu Mc- 
Quiddy Printing Co v Hirsig, 134 
SW2d 197, 202, 23 Tenn App 434 

68 C J p 616 note 42 
Devolution of property on failure of 
will to dispose of remainder see in¬ 
fra 5 1229. 


Rule an Shelley's case see infra §§ 
870-879 

Testamentary provisions for surviv¬ 
ing spouse see supra § 97 

17. Tenn—^McQuiddy Printing Co v 
Hirsig, 134 SW2d 197, 23 Tenn 
App 434 

68 C J p 516 note 43 

18. Tenn —Corpus Juris cited m Mc- 
Quiddy Printing Co v Hirsig, 134 
SW2d 197, 202, 23 Tenn App 434 

68 C J p 616 note 44 

19 Tenn —Corpus Juris cited in Mc- 
Quiddy Printing Co v Hirsig, 134 
SW2d 197, 202. 23 Tenn App 434 

68 C J p 616 note 45 

20. Ky—Mcllvaine v Robson, 171 
S W 413, 161 Ky 616 

Tenn —McQuiddy Printing Co v 
Hirsig, 134 SW2d 197, 23 Tenn 
App 434 

21. Ind—Robertson v Robertson, 22 
NB 310, 120 Ind 333 

68 C J p 517 note 47 

22. Ind —Robertson v Robertson, 22 
NE 310, 120 Ind 333 

Dillman v Fulwider, 105 NE 
124, 67 Ind App 632 

23. Mass —Parsons v Winslow, 6 
Mass 169, 4AmD 107 

24- Pa—^In re Hough’s Estate, 13 
Phila 279 

25. Tenn —Corpus Juris cited in Mc¬ 
Quiddy Printing Co v Hirsig, 134 
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SW2d 197, 202, 203, 23 Tenn App 
434 

68 C J p 517 notes 51, 65 

26. Tenn—Coipus Juris cited m Mc¬ 
Quiddy Printing Co v Hirsig, 134 
SW2d 197, 202, 203, 23 Tenn App 
434 

68 C J p 517 note 52 

27. Tenn —Corpus Juris cited in Mc¬ 
Quiddy Printing Co v Hirsig, 13 i 
SW2d 197, 202, 203, 23 Tenn App 
434 

68 C J p 617 note 53 

28 Cal—^Bank of Ukiah v Rice, 76 
P 1020, 143 Cal 265, 101 Am S R 
118 

N T —Buckley v Buckley, 11 Barb 
43 

Right of heirs to take by descent 
where testamentary provision pro¬ 
vides for sale of land and division 
of proceeds among named persons 
see Descent and Distribution § 44 

29. D C —^Landic v Simms, 1 App D 
C 507 

30 DC —Landic v Simms, supra- 

31 DC —Landic v Simms, supra. 

32. D C —^Landic v Simms, supra. 

68 C J p 517 note 59 

33. Tenn —Corpus Juris cited in Mc¬ 
Quiddy Printing Co v Hirsig, 134 
SW2d 197, 202, 203, 23 Tenn App. 
434 

68 C J p 517 note 60. 
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Furthermore, descent through intermediate persons 
IS not the equivalent of descent from a more remote 
ancestor 

Description of class dependent on contingency 
The rule that a devise which purports to give to 
the heirs the same estate as would pass under the 
statute of descent is void does not apply to the 
devise of a lemainder, which merely describes the 
devisees as those persons who would be his heirs 
i£ the life tenant who was the testator's only heir 
should predecease him 

Title not m testator. Where, after the death of 
testator, the United States government granted land 
for which he had made a claim, to his heirs and le¬ 
gal representatives, the latter took under the grant, 
and not under the residuary clause in the will 36 

§ 99 Illegitimates and Their Descendants 

In the absence of constitutional or statutory piovi- 
sions to the contrary, a testator may dispose of his prop¬ 
erty by Will to the exclusion of his illegitimate child, oi 
in favor of his, or other, illegitimate children, but stat¬ 
utes which restrict the amount which may be given to 
illegitimate children will be given effect 

In the absence of statutoiy or constitutional pro¬ 
visions to the contrary, a testator may dispose of his 


property by will to the exclusion of his illegitimate 
child 37 On the other hand, except in so far as 
the right may be regulated or restricted by statutory 
or constitutional provision, a testator may dispose 
of property to persons who are illegitimate3s and 
to a person whose relationship to the testator is 
established through an ancestor of such person who 
is an illegitimate 39 Thus, m the absence of con¬ 
stitutional or statutory restrictions, a testator may 
by will give property to his own illegitimate chil¬ 
dren, ^9 even to the exclusion of his legitimate chil¬ 
dren 

The rule permitting testamentary gifts to illegiti¬ 
mates has been recognized or applied even m re¬ 
spect of illegitimates begotten bat not born before 
the execution of the will On the other hand, it 
has been held that in order that a child may take 
under express terms of a will as a natural child, 
it must have acqiiiied the reputation of being the 
natural child of a certain peison at the time of the 
making of the will, ^3 hence that a testamentary 
provision for illegitimates unborn and not in ventre 
sa m^re is illegal and void 

Some statutes have been enacted, the purpose and 
effect of which are to restrict the amount which may 
be given to illegitimate children by will,or which. 


34 DC —Landic v Simms, 1 App 
DC 507 

35 Ill—McCormick v Sanfoid, 149 
NE 476, 318 Ill 544 

68 CJ p 517 note 62 

36. Oa—Ware v Trustees of Emory 
College, 65 Ga 283 

37. Iowa—Lepper v Knox, 161 NW 
454, 179 Iowa 419, LRA1918A 43 

68 C J p 518 note 66 
Right of bastard to inherit see Bas¬ 
tards §§ 24-28 
Fretenmtted heir 

Illegitimate child who was not 
mentioned in the will of his mother 
IS entitled to a share in her estate 
as a pretermitted heir 
Cal —In re Connors' Estate, 12S P 
2d 200, 53 Cal App 2d 484 
Proof of parent 

In proceeding by one claiming to 
be the illegitimate son of deceased, 
in weighing the testimony of certain 
members of the family the court was 
entitled to considei that as benefl.- 
ciaries under the will they were both 
testifying against their own interest 
which tended very much to soften 
the rule as to the weakness of evi¬ 
dence of declarations as to family 
relationship, or at least to make Us 
application less rigid 
Cal —In re Connors' Estate, supra 

38. La—Succession of Haydel, 177 
So 695, 188 La 646 
68 C J p 618 note 66 


Statutes limiting right to inherit 

(1) Statutes prohibiting to bas¬ 
tard, adulterous, or incestuous chil¬ 
dren the right of inheritance or to 
receive as heirs hai/e been held to 
preclude such children from taking 
as beneficiaries under a will 

La—'Bennett v Cane, IS La Ann 590 
Succession of Cloud, 7 La App 
407 

(2) On the other hand, such stat¬ 
utes have been held not to preclude 
bastard, adulterous, or incestuous 
children from taking as legatees un¬ 
der the express provisions of a stat¬ 
ute authorizing testamentary dispo¬ 
sitions m their favor to the extent 
necessary to their sustenance, or to 
procure them an occupation or pro¬ 
fession by which to support them¬ 
selves 

La—Succession of Haydel, 177 So 
695, 188 La 646 

39 Wis—In re Sander’s Estate, 105 
NW 1064, 126 Wis 660, 5 Ann 
Cas 508, 11 Prob Rep Ann 350 

40 La—Succession of Haydel, 177 
So 695, 188 La 646 

68 C J p 518 note 68 

41. N T —^In re Anna’s Estate, 162 
NE 473. 248 NY 421 

42 Md—^Pratt’s Lessee v Plamer, 
5 Hair & J 10 

68 C J p 518 note 71 

43 Ill—Marsh v Field, 130 NE 
753, 297 Ill 261 
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[44 Ill—Marsh v Field, supra 
68 C J p 518 notes 76, 77 

45. U S —Bynum v Prudential Ins 
Co of America, D C S C, 77 F Supp 
56 

7 C J p 965 note 46 [b]—68 CJ p 519 
note 79 

Acknowledgment 

The testator’s acknowledgment, in 
a nuncupative will by public act, that 
the legatee is his child, is a sufficient 
acknowledgment to convert an ille¬ 
gitimate legatee from a bastard into 
a natural child, entitled to receive by 
the will one fourth of the testator’s 
estate if he leaves only legitimate 
ascendants or brothers or sisters 
or descendants of brothers or sisters, 
or one third of his estate if he leaves 
only more remote collateral relations 
La—Succession of Serres, 67 So 366, 
135 La 631 

Por sustenance or education 

Statutes limiting testamentary dis¬ 
positions of natuial fathers and 
mothers in favor of their adulterine 
or incestuous children to the mere 
amount necessary to their suste- 
naxice, or to procure them an occupa¬ 
tion or profession by which to sup¬ 
port themselves have been given ef¬ 
fect 

La—Succession of Haydel, 177 So 
695, 188 La- 646 

68 CJ p 619 note 79 [a] (1), (2) 
Insurance 

The statutes prohibiting testamen- 
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it seems, may prevent a testamentary gift to them 
Under such statutes, a gift or devise to illegitimate 
children not in excess of the amount or proportion 
permitted is valid,and a gift or devise in excess 
of the amount or proportion permitted is void only 
as to the excess,*^8 and as to the excess, it has been 
held not absolutely void, but only voidable at the 
election of those authorized by statute to contest 
the testamentary disposition ^9 Where, however, 
those entitled so to do contest a testamentary dis¬ 
position of the testator’s entire estate to his illegit¬ 
imate children, the estate is intestate as to the in¬ 
valid portion of the testamentary disposition 
The invalid portion of the testamentary disposition 
IS distributed as provided by law on intestacy, to 
all lawful heirs, including those not entitled to ob¬ 
ject to the testamentary disposition, and the ille¬ 
gitimate children are precluded from obtaining any 
poition thereof, or any more than the statutory por¬ 
tion authorized The legitimate children of an 
adulterous bastard who is incapable of receiving a 
testamentary gift may properly receive a disposi¬ 
tion by will from the parent of the bastard,^- ex¬ 
cept, under some statutes, where they are interposed 
for the purpose of enabling the incapable bastard to 
inherit 


fF/iaf law governs. In respect of real property, 
statutes limiting the amount of his property which 
a man may by will give to his illegitimate child or 
children where he leaves a surviving wife or legiti¬ 
mate children apply to,^^ and only to,^^ real prop¬ 
erty in the jurisdiction in which the statute has been 
enacted and has operative force. 

§ 100. Paramours, Concubines, or Parties to 
Invalid Marriage 

In the absence of statutory provision to the contrary, 
paramours, concubines, and parties to invalid marriages 
are not precluded from taking a legacy or devise under 
the will of the person with whom they engaged in illegal 
cohabitation, but under some statutes the amount and 
kind of p»-operty which they may receive under the will 
of a person with whom they have unlawfully cohabited 
are limited. 

In the absence of statutory provisions to the con¬ 
trary, a devise or bequest is not invalid solely be¬ 
cause the beneficiary lived with the maker of the 
will in illegal cohabitation ^6 So the law does not 
prohibit a man from making a will in favor of 
his paramour^'^ and ignoring his wife^S if joes 
so with free, sound, and disposing mind, pursuant 
to the formalities which the law prescribes, and 
past illicit cohabitation alone does not render void 


tary gift of more than fourth of tes- ! 
tatoi’s estate to his bastard children 
affect only property constituting part 
of testatoi's estate, and hence are 
inapplicable to proceeds of policies 
insuring testator’s life in favor of 
his illegitimate child 
SC—White V White, 48 S E 2d 189, 
212 S C 440 

46. La—Succession of Cloud, 7 La 
App 407 

68 C J p 519 note 80 
Prom grraaidpareai.t 

Unacknowledged Illegitimate chil¬ 
dren of legitimate daughter cannot 
inherit as universal legatees fiom 
succession of grandmother 
La—Succession of Cloud, supra 

47. La—Succession of Hay del, 177 
So 695, 188 La 646 

68 CJ p 519 note 79 [a] (10), (11) 
Community property 

A will attempting to give commu¬ 
nity realty to testator’s adulterine 
bastard daughter for her sustenance, 
pursuant to statute, was valid to ex¬ 
tent of testatoi’s ownership of prop¬ 
erty, so as to pass undivided one-half 
interest, in absence of claim that 
devise was excessive for daughter’s 
sustenance 

La —Succession of Haydel, supra. 

48. La—Succession of Haydel, su¬ 
pra 

SC—White V White. 48 S E 2d 189, 
212 SC 440 

68 CJ p 619 note 79 £a] (6), (6), 
(12). (13). Lb] (3). 


49. S C —^White V White, supra. 
Feisons entitled to contest 

Children of testator’s predeceased 
legitimate son have no legal stand¬ 
ing under statutes to avoid testamen¬ 
tary gift of testator's property to his 
illegitimate children, but his lawful 
widow and son are entitled to have 
gift in excess of one-fouith of his 
estate declared void 
S C —White V White, supra 

50. S C —^White V White, supra 
51 SC —White V White, supra. 

68 C J p 619 note 79 [b] (6) 

Issue of predeceased legitimate child 

(1) All lawful heirs of the testatoi 
obtain the benefit of the court’s dec¬ 
laration of invalidity of the testa¬ 
mentary gift of the testator's prop¬ 
erty to his illegitimate children at 
the instance of his lawful widow 
and surviving legitimate son, so as 
to entitle such widow and son and 
children of testator’s predeceased le¬ 
gitimate son thereto according to the 
law of descent 

S Q —^White V White, supra 

(2) Testator’s illegitimate children 
do not take part of his estate which 
his previously deceased legitimate 
son's children would take under the 
statute of distributions 

S C —^White V White, supra 

I 52. La—Lee v Hunter, 23 So 2d 61, 
208 La 248 

53 La—^Lee v Hunter, supra- 
6S C J p 519 note 80 [a] (2). 
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Fresumptlou 

Disposition by nuncupative will in 
favor of children of testator’s adul¬ 
terous bastard son, even if son were 
living, would merely create a rebut¬ 
table presumption that children were 
interposed for son, who, by reason of 
his status, was incapable of taking 
La—^Lee v Hunter, supra 
Where incapable person dead 

Disposition in favor of children 
of testator's adulterous bastard son, 
who had predeceased testator, was 
valid, since children could not be con¬ 
sidered as persons interposed for one 
who no longer existed 
La—^Lee v Hunter, supra 

54. SC —^Humphries v Settlemoy- 
er, 74 SE 892, 91 S C 389 

55. S G —^Humphries v Settlemeyer, 
supra 

68 C J p 619 note 82 

56 Aiiz—In re Nolan’s Estate, 108 
P2d 385, 56 Anz 363 
Kan—Pox v Eaglin, 295 P 662, 133 
Kan 395 

Undue influence by partner to illicit 
relation see infra § 231 

57. Anz—In re Nolan’s Estate, 108 
P 2d 385, 56 Anz 353 

Pa—In re Meyers' Estate, Orph , G2 
Montg Co 162 
68 C J p 519 note 85 

58. Anz—In re Nolan’s Estate, 108 
P 2d 385, 56 Anz 353. 

68 CJ p 519 note 86. 
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a testator^s gift to his partner in such cohabitation 59 
Likewise, the existence of illicit relations with a man 
does not prevent a woman from making a will in 
his favor 

The fact that a testator was not legally divorced 
from his wife does not necessarily render invalid 
testamentary provision by him for another woman 
whom he had lived with, and treated, as his wife,5i 
and a like rule applies to testamentary provision 
for a woman who had lived with testator as his 
wife without having obtained a valid divorce from 
her husband Thus, the testator’s knowledge that 
he was not legally manied to the woman with whom 
he was living does not of itself prevent his making a 
valid testamentary gift to her,5S and the fact that 
the beneficiary under a will is guilty of bigamy in 
marrying the testatrix does not disqualify him, 
where the testatiix before executing the will learned 


that he had another wife living, or had knowledge 
of all the facts surrounding the prior marriage even 
though she was mistaken as to the legal effect of 
such facts ^5 

In some jurisdictions, however, statutes grounded 
on public policy impose icstnctions on the amount 
and kind of property which a testator or testatiix 
may give to persons with whom they have unlaw¬ 
fully cohabited,^6 or which a married man having a 
lawful wife or living children of his own may de¬ 
vise or bequeath to a woman with whom he lived 
in adultery 57 Under such statutes a gift or devise 
in excess of the amount or proportion authorized is 
void only as to the excess,5^ and as to the excess, it 
has been held not absolutely void, but only voidable 
at the election of those authorized by statute to con¬ 
test the testamentary disposition 59 Where, how¬ 
ever, the persons authorized to do so contest a tes- 


59. Ga —Smith v Du Bo^e, 3 S E 
309, 78 Ga. 413. 6 Am S R 260 
eo. N'T—In re Powers, 162 NTS 
828, 176 AppDlv 455 
68 C J p 520 note 88 

61. NT—Gelston v Shields, 78 N T 
275 

ZUegral mariiag'e 

Testator's description of a named 
beneficiary as his “future wife” "was 
held not to make the vUl invalid be¬ 
cause of the fact that his marriage 
subsequent to the execution of the 
will to the beneficiary was illegal 
due to the invalidity of a di'voice ob¬ 
tained in another jurisdiction from 
his widow, since the words “future 
wife" were descriptive merely and 
did not impose a condition 
Ariz—In re Nolan's Estate, 108 P 
2<i 385, 56 Anz 353 

62 Ind—Wenning V Teeple, 41 NE 
600, 144 Ind 189 

NT—Taylor v Higgs, 95 NB 30, 
202 NT 65 

63 Ill —McDole v Thurm, 114 N 
E 542, 276 Ill 200, L R A1917B 
1150 

64. Kan—Pox v Eaghn, 295 P. 662, 
132 Kan 395 

65- Iowa—^In le Donnelly’s Will, 26 
NW 23. 6S Io\\a 126 

66 La—Succession of Washington, 
63 So 2d 610, 222 La 707 
68 CJ p 520 note 94 
Concabine 

(1) In Louisiana it is provided by 
statute that “those who have lived 
together m open concubinage are re¬ 
spectively incapable of making tf 
each other, whether inter vivos or 
mortis causa, any donation of im¬ 
movables, and if they make a dona¬ 
tion of movables, it cannot exceed 
one-tenth part of the whole value of 
their estate.*' 


La—Succession of Lannes, 174 So 
94. 187 La 17 

(2) Under this statute a devise of 
really or immovable property to one 
with whom the testator or testatrix 
lived in open concubinage is void 
La—Succession of Washington, 63 

So 2d GIO, 222 La 707 
Succession of Bankston, App, 
166 So 900 

‘ 68 CJ p 520 note 94 [b] (3) 

(3) The statute applies only in 
case of open concubinage and does 
not apply where concubinage is se¬ 
cret and closed 

La—Succession of Lannes, supra 
68 CJ p 520 note 94 [b] (9) 

(4) “Open concubirage is 

one that is plain and above board, 
wathout secret, reserve, or disguise, 
and not meiely one that is notori¬ 
ous ” 

La—Succession of Washington, su¬ 
pra 

68 C J p 520 note 94 [b] (14) 

(5) Where parties lived as hus¬ 
band and wife so that their fi lends, 
neighbors, acquaintances, tradespeo¬ 
ple, and the public regarded them as 
such, the concubinage was not “open" 
but “secret" entitling the survivor 
to take one half of deceased’s estate 
in accordance with deceased's will 
La—Succession of Lannes, supia 

(6) The statute does not affect the 
right of the wife of the testator with 
whom he had lived in open con¬ 
cubinage prior to their marriage to 
take under will of testator, which 
was executed after their marriage 
La—Succession of Elmer, 181 So 

477, 189 La, 1016 

j (7) Evidence held to show open 
concubinage 

La—Succession of Washington, su¬ 
pra. 

(8) Other cases with respect to the 
right of a testator to make testa- 
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mentary disposition in favor of his 
concubine see 68 C J p 520 note 94 
[b] 

67. SC—^White V White, 48 S E 2d 
189, 212 S C 440 

Purpose 

Statutes of this character, it has 
been said, are “designed to teach the 
citizen lessons of virtue and moral¬ 
ity " 

SC—Gore v Clarke, 16 SE 614, 37 
SC 537, 20 LR A 465 
lyiixed marriage 

Wheie evidence did not show that 
widow had one eighth or moie of 
negro blood, testator’s second mar¬ 
riage was lawful, and provision of 
will whereby testator, who was sur¬ 
vived by lawful child of first mar- 
iiage, gave more than one fourth of 
his estate to his widow, was not in¬ 
valid 

S C —Bennett v Bennett, 10 S E 2d 
23, 195 SC 1 
Valuation of proporticn 

In determining whether or not 
the gift IS in excess of the propor¬ 
tion of the testator's estate specified 
by statute, the time of valuation is 
when the gift takes effect in posses¬ 
sion 

U 3 —^Bynum v. Prudential Ins Co 
of America, D C S C , 77 F Supp 56 

68. SC—^White v White, 48 S E 2d 
189, 212 S C 440 

68 CJ p 520 note 94 [bj (4), (5) 

69. S C —^White V White, supra. 
Issue of predeceased, children 

Children of testator’s predeceased’ 
legitimate son have no legal standing 
to avoid testamentary gift of testa¬ 
tor’s property to woman with whom 
he had lived m adultery, but his law¬ 
ful widow and son are entitled to 
have gift in excess of the statutory 
amount permitted declared void. 

S C —^White V, White, supra. 
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tamentary disposition and have it declared void 
as to such excess, the estate is intestate as to the 
portion of the testamentary disposition declared 
void,"^^ and is distributed as provided by law on 
intestacy, the testator’s paramour being precluded 
from obtaining any portion thereof, or any more 
than the statutory portion authorized ^ 

§ 101. Professional, Religious, or Other Con¬ 
fidential Adviser; Draftsman of 
Will 

In the absence of statutory provision to the contrary, 
an attorney or other confidential adviser of the testator 
may take as legatee or devisee 

In the absence of statutory provision to the con¬ 
trary, an attorney for, '^2 or confidential adviser of, '^2 
the testator may take as legatee or dehisce even 
though such legatee or devisee drew the will ^4 
However, an attorney for the testator who used his 
position to gam benefit for himself may not receive 
a bequest or devise '^5 

Under some statutes doctors, suigeons, and min¬ 
isters of religious worship who have professionally 
attended the testator in his last illness are incapac¬ 
itated to take under his will except as provided by 
the statute ^6 Such a statute, it has been held, does 
not invalidate a legacy to a minister of worship 
where the testatrix did not die for more than a year 
after the will containing the legacy was made 
Also, It has no application where a minister was 
called after the will was made, and after the testator 
had declined spiritual assistance,'^2 qj- a physician 
or minister who is the husband of the testatiix, in 
the absence of a showing that he married the tes- 


WILLS §§ 100-102 

tatrix in fraud of the law or with the fraudulent 
design of defeating the incapacity established by 
law *^2 Such statutes apply to the devolution of real 
property situated in the state,2*^ notwithstanding 
the will was executed in another state where both 
the testatrix and the beneficiary w'cre resident and 
where such a disposition was permitted 81 

§ 102. Attesting Witness 

a In general 

b Holographic or nuncupative will 
c Will proved or provable independently 
of witness benefited 
d Codicils 

a. In General 

As a general rule a testamentary gift to an attesting 
OP subscribing witness to the will is void, unless there are 
sufficient other witnesses to the will to establish it. 

Under some statutes a testamentary gift to an at¬ 
testing witness to the will has been held valid 8^ 
Generally, however, the rule is to the contrary In 
some of the states and in the District of Columbia 
the British statute 25 Geo II, ch 6, invalidating de¬ 
vises and legacies to attesting witnesses, remained 
in force after the colonies won their freedom from 
England, so as to render invalid a devise or legac> 
to an attesting witness to the will 83 In other states 
there exist, or have existed, statutes which, in ex¬ 
press terms and without qualification, avoid a devise 
or bequest to an attesting or subscribing witness 84 
In still other states, under statutes which specifical¬ 
ly or in substance so provide, a testamentary gift 
to an attesting or subscribing witness is void, un¬ 
less there are a specified or sufficient number of 


liegitimate duldrea or lawful wife 
The devise is voidable only at the 
election of the lawful wife or legiti¬ 
mate children, and the right of action 
is personal to them and does not 
mure to the benefit of any other per¬ 
son 

U S —Bynum v Prudential Ins Co 
of America, D C S C , 77 F Supp 
66 

70. SC—White V White, 48 S E 2d 
189, 212 SC 440 

71. S C —^White V White, supra 

Issue of predeceased lawful cliild 
A testator's paramour to whom 
testamentary gift in excess of the 
statutory amount authorized was 
made does not take portion thereof 
which his previously deceased legiti¬ 
mate son’s children would take under 
statute of distributions 
S C —^White V White, supra. 

72. N J —^In re Cooper's Will, 71 A 
676, 76 NJEd 177, afiarmed Har- 

94 C J S —62 


rison V Axtell, 76 A 1100, 76 NJ 
Eq 614 

68 CJ p 520 note 1 

Undue influence of person in confi¬ 
dential relation to testator see in¬ 
fra § 230 

73 NY—In re Weed's Will, 127 N 
YS 966, 143 AppDiv 822, affirmed 
97 NE 1118, 204 NY 611 

74. N J —Bennett v Bennett, 26 A 
673, 60 NJEq 439 

68 C J p 520 note 3 

75 Md—Hughes v McDaniel, 98 
A 2d 1, 202 Md 626 

76 La—Succession of Herber, 54 
So 679, 128 La. Ill 

08 C J p 520 notes 4, 5, 6 

77. La—Succession of Price, 134 So 
907, 172 La C06 

78. La—Succession of Villa, 61 So 
765, 132 L8L 714 

79. La—Zerega v Percival, 15 So 
476, 46 La Ann 590 

80 La—Succession of Herber, 64 
So 579, 128 La, 111 
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81. La—Succession of Herber, su¬ 
pra 

68 C J p 621 note 11 

82. Ala—Henry v Hall, 17 So 187, 
106 Ala 84, 54 Am S R 22 

68 C J p 521 note 24 

83. DC—Elliot V Blent, 17 DC 
98 

68 C J p 621 notes 14, 15, 24 [b] (1), 
p 622 notes 25, 26, 27 

Competency of 

Attesting witnesses see infra § 185 
Witnesses to oral or nuncupative 
wills see infra § 216 

Number of witnesses required on pro¬ 
bate of will see mfra § 411 

Subscribing or attesting witnesses in 
general see infid. §§ 183-197 

84 Ga.—^Denmark v Rushing, 67 S 
E2d 766, 208 Ga 557, 28 ALR2d 
793 

N J —In re Rogers’ Estate, 83 A 2d 
268, 15 NJ Super 189 
Browning v Browning, 7 A 2d 
816. 126 NJEq 55 

68 C J p 522 note 28. 
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other Witnesses to the or tmlcss the will can¬ 

not otherwise be proved than by the testimony of 
such witness,as, for example, where there are not 
enough witnesses other than the witness who is a 
beneficiary S'? 

Under exceptions contained in some statutes in 
respect of gifts to an heir at law of the testator, a 
gift to such an heir who was an attesting or sub¬ 
scribing witness has been upheld Other statutes 
save to an attesting or subscribing witness, when it 
IS necessary for him to testify in order to establish 
the will, so much of the share of the testator’s 
estate as would have descended or been distributed 
to such witness, in case the will weie not established, 
as wull not exceed the value of the devise or bequest 
made to him m the will A statute avoiding a 
testamentary gift to a witness to a will^o or to a 


subscribing witness^i applies only to an attesting or 
subscribing witness, and docs not apply to a person, 
other than such a witness, who testifies when the 
will IS probated 92 There is authority for the view 
that, notwithstanding a statutory provision avoiding 
a testamentary gift to an attesting witness, a bene¬ 
ficiary under a will who signs his name to the will 
at the place for signatures of subscribing witnesses 
does not thereby avoid his beneficial interest if he 
signs merely as a witness to the signature of a sub¬ 
scribing witness who is a marksman 93 

Beneficial interest Under some statutes the de¬ 
vise, legacy, or interest must be a matter of per¬ 
sonal benefit to the recipient, that is, it must be a 
beneficial or pecuniary one, in order for it to be 
invalidated by the recipient acting as an attesting 
or subscribing witness to the will 94 


85 Cal—In re Reynolds’ Estate, 211 
P2d 608, 9 4 CalApp2d 831 
Mich—In re Baldwin’s Estate, 18 N 
■\V2d 827, 311 Mich 288—Bissell v 
Nerreter, 7 NW2d 261, 304 Mich 
175 

Tex —Scandurro v Beto, Civ App , 
234 SW 2d 695 
68 C J p 622 note 29 
Purpose 

(1) The statute is designed to pre¬ 
vent attesting witnesses from taking 
gifts under a will, for establishment 
of which their attestation is neces- 
sary 

Ill—Tolman v Reeve, 65 NE2d 815, 
393 Ill 272 

(2) The purpose of the statute is 
to prevent the subversion of wills I 
which results from the scheming ac¬ 
tivities of persons in a position to 
utilize the capacity of attesting 'Wit¬ 
nesses to take advantage of testators 
by overpersuading them to make 
wills in favor of the scheming per¬ 
sons 

Conn—La Croix v Senecal, 99 A 2d 
116, 140 Conn 311 

86. N T —In re Hohn’s Estate, 40 N 
YS2d 237, ISO Misc 384—In re 
Ehrlich’s Estate, 287 NTS 313, 
158 Misc 640 

In le Greene’s Estate, 104 NTS 
2d 954—In re Baumann's "Vyill, 97 
NYS2d 478 

Ohio —Gudger v McKim, 3 Ohio 
Supp 116 

68 C J p 522 note 30 
Purpose of statute 

(1) To interpose all possible safe¬ 
guards against fiaud or undue influ¬ 
ence in preparation and execution of 
testamentary instrument by prevent¬ 
ing a witness to the instrument from 
benefiting thereunder if his testi¬ 
mony IS necessary for its probate 
NY—In re Hunt's Estate, 122 NY 
S 2d 765 

(2) To provide for disinterested 


witnesses, who by their signatures 
will attest the validity of the execu¬ 
tion and the testator’s freedom from 
restraint and coeicion, and to throw 
such safeguaids around those trans¬ 
actions as will prevent fraud and im¬ 
position 

N Y —In re Ackenna's Estate, 90 N 
YS2d 794, 195 Misc 383 

(3) To render competent a sub¬ 
scribing witness, who would not have 
been so otherwise, and to guard 
against fraud in preparation and ex¬ 
ecution of wills 

NY—In re Walters* Estate, 33 NE 
2d 72, 285 NT 158, 133 AL.R 1283, 
remittitur amended 35 NE 2d 19, 
285 NY 412 

Statutory change held uumateiial 
Where prior law read that if devise 
or bequest was given to witness to 
will and will could not otherwise be 
proved, devise or bequest was void, 
law was not changed by subsequent 
enactment providing that beneficial 
devise or bequest made in will to 
subscribing witness was void, there 
being no distinction between a devise 
and a beneficial devise 
Kan—In re Williams’ Estate, 150 P 
2d 336, 158 Kan 734 
Entire will not invalidated 

The testimony of legatee as to ex¬ 
ecution of will did not invalidate en¬ 
tire will, notwithstanding it may 
have rendered legacy void 
N T —In re Howard’s Will, 44 N Y S 
2d 640, 266 AppDiv 1016 
87. Mich—In re Baldwin’s Estate, 
18 NW2d 827, 311 Mich 288— 
Bissell V Nerreter, 7 NW2d 261, 
304 Mich 175 

N T —In le Bauman’s Will, 97 N Y S 
2d 478 

Tgx —Scanduiro v Beto, Civ App, 
234 SW2d 695 
68 C J p 523 note 31 

88 Conn —Fortune v. Buck, 23 
Conn 1, 


Vt—Claik V Clark’s Estate, 54 Vt 
489 

89 NY—In re Hunt’s Estate, 122 
NTS 2d 765 
68 C J p 522 note 33 
Computation of share 
Under statute permitting devisee, 
who was witness to will, but who 
would have been entitled to share 
of estate in case of intestacy, to re¬ 
cover such share not in excess of 
devise from other devisees named in 
will, amount of such devisee's shaie 
IS to be computed by finding ratio 
between value of share saved to dev¬ 
isee and testator’s net estate comput¬ 
ed on cash basis 

NY—In re Ehrlich’s Estate, 287 N 
TS 313, 158 Misc 540 
Widow’s share 

Where it appeared that legacy to 
testator's widow, who was also nam¬ 
ed executrix, might be void because 
of her signature of will and attesta¬ 
tion clause as a subscribing witness, 
she was restrained from collecting 
or receiving any funds or property 
of testator in excess of ten thousand 
dollars without further order of sui- 
rogate’s court 

NY—In re Weil’s Will, 62 NTS 2d 
375 

90. Kan—Sellards v Kirby, 108 P 
73, 82 Kan 291, 28 L. R A ,N S , 270, 
136 Am SR 110, 20 Ann Cas 214 

91. ND—^Keller v Reichert, 189 N 
W 690, 49 ND 74 

92. Kan—Sellards v Kirby, 108 P 

73, 82 Kan 291, 28 L. P A ,N S , 

270, 136 Am SR 110, 20 Ann Cas 
214 

ND—Keller v Reichert, 189 NW 
690, 49 ND 74 

93. NC—^Boone V Lewis, 9 SE 644, 
103 NC 40, 14 Am SR 783 

94. N J —In re Rogers’ Estate, 83 
A 2d 268, 16 N J Super 189 
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To ^parent of witness A statute invalidating tes¬ 
tamentary gifts to attesting or subscribing witnesses 
to the will has been held not to invalidate a gift 
to the parent of a subscribing witness, c\ en though, 
because of the parent's death prior to that of the 
testator, the witness becomes entitled to the parent’s 
share under a statute preventing the lapse of lega¬ 
cies 

Incidental benefit to attesting or subscribing zvit- 
ness The view has been expressed that a statute 
avoiding beneficial devises, legacies, and gifts to a 
subscribing witness does not avoid a devise to a per¬ 
son other than a subscribing witness, even though 
the subscribing witness might incidentally receive 
some benefit from the devise.Thus, the validity 
of testamentary gifts to various entities or organiza¬ 
tions has been recognized or upheld in the face of 
the alleged incompetency of an attesting or sub¬ 
scribing witness because of some allegedly incidental 
interest as a member of, or stockholder in, such enti¬ 
ty or organization,as, for example, a gift to a 
fraternal^® or chantable^^ corporation where a 
member or members of such corporation weie at¬ 
testing or subscribing witnesses, or a gift to a town 
in trust for the poor where the subscribing witnesses 
were taxpayers of the town ^ 

Gift to attesting or subscnbing witness as Uus- 
tee In general the statutes here considered do not 
invalidate a testamentary gift to an attesting or 
subscribing witness as trustee,^ at least where the 
statute avoids “beneficial" gifts to such a wit¬ 
ness ,3 and the mere fact that he would be entitled 
to the commissions allowed by statute will not make 
the gift a beneficial gift to the trustee so as to 


WILLS § 102 

invalidate it ^ Regardless of whether or not the 
gift IS held void under the statute in so far as the 
trustee’s interest is concerned, the interest of the 
beneficiaries under the trust who are not subscrib¬ 
ing witnesses may stand ^ 

Gifts for SCI vices as executor A gift by will to 
an executor as compensation for his services as 
such over and above his commissions is not invali¬ 
dated because he was a subscribing witness under 
a statute voiding “beneficial" testamentary gifts to 
subscribing witnesses ® 

Appointment of executor or trustee. The view 
has been taken that a statutory provision avoiding 
a testamentary gift to an attesting or subscribing 
witness does not invalidate the appointment of an 
executor'^ who was an attesting or subscribing wit¬ 
ness, merely because he would be entitled to the 
commissions allowed by statute ^ A statute render¬ 
ing void any beneficial interest which may be given 
to a subscribing witness, unless the will be otherwise 
attested by a sufficient number of witnesses other 
than such subscribing witnesses, has, however, been 
construed to include the interest of an executor so 
as to prevent his acting as executor if his testi¬ 
mony IS required,^ and a like rule has been recog¬ 
nized or applied in respect of the appointment of 
a corporate executor^^ or trustee^^ where a stock¬ 
holder of the corporation is a subscribing witness. 

What law governs The question as to whether 
a witness to a will is qualified to take a share of a 
trust estate given him is governed by the law of the 
state of the situs of the trust property 12 The 
validity of a devise or bequest to an attesting or 
subscribing witness to the will will be determined 


95 NY—In re Ackerma’s Estate, 
90 NYS2d 794, 195 Misc 383 

96 Mass—Sullivan v Sullivan, 106 
Mass 474, 8 Am R 356 

68 C J p 523 note 39. 

97. Me—In re Marston, 8 A 87, 79 
Me 25 

Competency of member of charitable 
or relig-ious association as witness 
in general see infra § 185 

Officer of trust company 

Fact that trust company had in¬ 
terest m one of beneficialles named 
in deed and will creating life insur¬ 
ance trust and naming trust company 
trustee did not render trust compa¬ 
ny’s officer, who was subscribing wit¬ 
ness, an ’’interested witness” so as 
to preclude such beneficiary from 
taking, where trust company had no 
discretionary power over distribution 
of trust funds 

Pa—In re tJmble’s Estate, 186 A- 76, 
323 Pa 170. 


98 Kan—Kennett v Kidd, 125 P 
36, 87 Kan 652 44 L.RA.NS, 544, 
Ann Cas 1914A 592, affirmed 130 P 
691, 89 Kan 4, 44 LRA.NS, 549, 
Ann Cas 1914C 654 

99. Pa—In le Crozer’s Estate, 
Orph, 31 Del Co 285, affirmed 18 
A 2d 323, 341 Pa 75 

68 C J p 623 note 42 

1- Me—In re Marston, 8 A 87, 79 
Me 25 

Competency of taxpayer as attesting 
witness to will making gifr to mu¬ 
nicipality see infra § 185 

2. NJ—In re Rogers’ Estate, 83 A 
2d 268, 16 NJ Super 189 

Ohio —Gudger v McKim, 3 Ohio 
Supp 116 

68 C J p 623 note 44 

3. Mass—^Lord v Miller, 178 NE 
649, 277 Mass 308 

68 C J p 523 note 45 

4 N J —In re Rogers’ Estate, 83 A 
2d 268, 15 NJ Super 189. 
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5. Ohio—Gudger v McKim, 3 Ohio 
Supp 116 

68 C J p 523 note 46 

6. NY—Pruyn v Brinkeihoff, 57 
Barb 176, 7 Abb Pr ,N S , 400 

68 CJ p 523 note 47 

7. Wash —State v Superior Court 
for Spokane County, 255 P 960, 143 
Wash 578 

Competency of executor as attest¬ 
ing witness see infra § 185 

8. NY — McDonough v Loughlin, 20 
Barb 238 

68 C J p 523 note 50 

9. Ill—Jones v Grieser, 87 NE 295, 
238 Ill 183, 15 Ann Cas 787 

68 C J p 523 note 51 

10. Ill—Olson V Larson, 150 NE 
337, 320 Ill 50—Scott v O’Connor- 
Couch, 111 NE 272, 271 Ill 395, 
LRA1916D 179 

11. Ill—Olson v Larson, 150 NE 
337. 320 Ill 50 

12. NY—^Empire Tiust Co v Sam- 

1 pie, 50 N y S 2d 6. 
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§ 102 WILLS 

under the statutes as they existed when the will was 
executed 

h. Holographic or Nuncupative Will 

Statutes invalidating testamentary gifts to attesting 
and subscribing witnesses to wills have been held to 
apply to nuncupative wills, but not to holographic wills 

In jurisdictions in which attestation of a holo- 
Ifraphic will is not required, as considered infra 
§ 205, the view has been taken that statutes avoid¬ 
ing testamentary gifts to attesting witnesses do not 
applj to such wills Hence, a gift to a legatee or 
devisee by a holographic will is not invalidated by 
his signing the document as a witness,^^ and dev¬ 
isees and legatees may be competent witnesses to 
prove such a will without losing their devises and 
legacies,even though they actually attested the 
will 17 On the other hand, a statute voiding a legacy 
or devise to a subscribing witness has been held to 
apply to both oral and written wills, and hence 
to invalidate a testamentary gift by nuncupative 
will to one whose testimony is essential to prove the 
will 

c. Will Proved or Provable Independently of 
Witness Benefited 

As a general rule, statutes invalidating testamentary 
gifts to attesting and subscribing witnesses to wills do 


not invalidate such a gift where there are a sufficient 
number of other disinterested and competent witnesses 
to validate and establish the will. 

Under a statute providing that no subscribing 
witness to a will can derive any benefit therefrom 
unless there are a specified number of disinterested 
and competent witnesses to the will, a testamentary 
gift to a subscribing witness may be given effect if 
there are other witnesses of the required number 
who are disinterested and competent Also, under 
statutes invalidating a testamentary gift to an at¬ 
testing or subscribing witness if the will cannot 
otherwise be proved than by the testimony of such 
witness, It has been held that where the will can 
be proved independently of the testimony of such 
witness, the fact that he was a witness to the will 
does not affect the validity of the gift to him ,20 
at least where the witnesses, sufficient as to number 
and competency, other than the beneficiary are not 
themselves beneficiaries ,21 and it has been held or 
recognized that this rule applies even where the wit¬ 
ness who IS a beneficiary actually testifies when the 
will IS offeied for probate 22 There is authority, 
however, for the view that a gift to an attesting 
witness is void, under a statute of the latter type, 
where he was needed to make up the number of 
attesting witnesses required by law even though his 
testimony was not needed to prove the will ^3 Also, 


13 In re Ackenna’s Estate. 

SO NTS 2d 794 , 195 Misc 383 
Subsequent amendment 

\Yheie a subscribing Tvitness is not 
disqualified to take a testamentary 
gift under the law in force at the 
time of the execution of the will, a 
subsequent amendment which is not 
relioactive will not affect his right 
to take thereunder 
NY—^Empire Trust Co v. Sample, 50 
3SrYS2d 5 

14. Cal —In re Reynolds' Estate, 
211 P2d 608, 94 Cal App 2d 851 

Ky—^Barnes v Graves, 82 S'W2d 
2D7, 269 Ky ISO 
68 C J p 523 note 55 

15. Cal —In re Reynolds’ Estate, 
211 P2d 608, 94 Cal App 2d 851 

16. N C—In re Westfeldt’s Will. 125 
S E 531, ISS NC 702 

17 Ky —Barnes v Graves, 82 S W 
2d 297, 259 Ky ISO 

68 C J p 624 note 67 I 

13. Ga—^Denmark v Rushing, 67 S ; 
E2d 766, 208 Ga 557. 28 A L, R 2d 
766 

Competency of beneficiaries as wit¬ 
nesses to nuncupative will see in¬ 
fra § 216 

19. Cal—In re Montgomery's Es¬ 
tate, 201 P 2d 669, 89 Cal App 2d 
664 

Iowa—^Hawkins v Hawkins, 6 NW 
699, 64 Iowa 443. 


Number of witnesses required on 
probate of will see infra § 411 

20 , Ky—Barnes v Graves, 82 SW 
2d 297, 259 Ky 180 

NY—In re Walters' Estate, 33 NB 
3d 72, 285 NY 158, 133 ALR 1283, 
remittitur amended 35 NE2d 19, 
285 NY 412 
68 CJ p 524 note 61 
Witness to grandpaient’s will 
Beneficiary, if entitled to receive 
fund only under wills of father and 
grandfather, would not be disquali¬ 
fied to receive fund because she was 
witness to will of grandfather, where 
only interest devised to her by will 
of grandfather was remainder inter¬ 
est on death of father, which interest 
was subject to be defeated by exer¬ 
cise of power of appointment given 
father 

Ky—Barnes v Graves, 82 S W 2d 
297, 259 Ky 180 

21, Tex—^Nixon v. Armstrong, 38 
Tex 296 

68 C J p 624 note 62 

22, Ky—Barnes v Graves, 82 SW 
2d 297, 259 Ky 180 

68 C J p 624 note 63 

23 Va—Bruce v Schuler, 63 SE 
973. 108 Va. 670. 35 L R A .N S , 
686, 15 Ann Css 887 
68 C J p 524 note 64 

In New York 

(1) Prior to the amendment in 
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1942 of § 27 of the New York State 
Decedent Estate Law, so as to pro¬ 
vide that no subscribing witness to 
a will shall be entitled to receive any 
beneficial devise, legacy, interest or 
appointment of any real or personal 
estate thereunder unless there are 
two other subsciibing witnesses to 
the will who are not beneficiaries 
thereunder, it was held that a testa¬ 
mentary gift to a witness to the will 
was not invalid, even though the will 
had no more than the required num¬ 
ber of witnesses, where he did not 
testify on the probate proceedings 
and the will was admitted solely on 
the testimony of the other witnesses 
to the will 

NY—^In re Walters’ Estate, 33 NE 
2d 72. 2S5 NY 158, 133 ALR 1283, 
remittitur amended 35 NE2d 19, 
285 NY 412 

Empire Trust Co v Sample, 50 
NYS2d 5 

(2) Such a gift was held valid 
where the will was proved without 
the testimony of the witness, even 
though the will had no more than 
the requiied number of witnesses 
and the witness intentionally did not 
testify on its probate in order to pre¬ 
serve his right to the gift 

NY—In re Walters’ Estate, supra 

(3) However, where the three sub¬ 
scribing witnesses to a will were all 
legatees and two of such witnesses 
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it has been held, under a statute which, without 
qualification, renders null and void a gift to an at¬ 
testing witness, that such a witness cannot take 
under the will even though the number of witnesses 
IS in excess of that required by statute and the wit¬ 
ness who IS benefited need not testify in order to 
prove the will.^^ 

d. Codicils 

statutory provisions which expressly invalidate a tes¬ 
tamentary gift to an attesting or subscribing witness to a 
codicil, OP which, without mentioning codicils, invalidate 
such a gift to an attesting or subscribing witness to a 
will, invalidate a gift in a codicil to a witness thereto, 
but the gift is invalidated only where the witness has 
attested the instrument under which he takes 

Statutory provisions expressly invalidating a ben¬ 
eficial devise, legacy, or the like to an attesting or 
subscribing witness to a codicil invalidate such 
a gift in a codicil to a witness thereto Also, 
statutes invalidating a testamentary gift to an at¬ 
testing or subscribing witness to a will, although 
not expressly mentioning codicils, have been held 
applicable thereto,^6 and, under such a statute, a 
legacy or devise in a codicil to an attesting or 
subscribing witness to the codicil may be held void 
for that reason 27 Likewise, under a statutory 
provision that if any person shall be a subscribing 
witness in the execution of any will in which any 
interest is passed to him and such will cannot be 
proved without his testimony or without proof of 
his signature as witness such will shall be void only 
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as to him and persons claiming under him, a tes¬ 
tamentary gift to one of the two subscribing wit¬ 
nesses to a codicil, contained in such codicil, is 
void, 28 but the provisions for other beneficiaries 
may be given effect if otherwise valid 29 

Under these statutes a testamentary gift is in¬ 
validated only where the witness has attested the 
instrument under which he takes 80 They do not 
render void a testamentary gift contained in a will 
because the beneficiary who was not a witness to 
the will was a subscribing witness to a codicil which 
made no provision for him,81 especially where the 
will alone is proved, 82 or, it has been held, be¬ 
cause a beneficiary who was not a witness to the 
will was a subscribing witness to a codicil which 
contained a legacy for him, the legacy in the codicil 
only being declared void in such case 83 Further¬ 
more, such statutes do not render void a legacy in 
a codicil to one who is not an attesting witness to 
the codicil, but who is an attesting witness to, but 
not a beneficiary of, the will, and whose testimony 
IS necessary to piove the will 84 

§ 103. Spouse of Attesting Witness 

Under various statutes a testamentary gift to the 
husband or wife of an attesting or subscribing witness 
to the will IS void 

Under statutes expressly so piovidmg a testamen¬ 
tary gift to the husband or wife of an attesting wit¬ 
ness IS void, except to the extent that the husband 
or wife would have taken had the testator died 


were unavailable at tune of probate 
and third witness identified testator’s 
signature and handwriting in will 
and testified positively that testator 
was capable of making a will and 
third witness identified signatures of 
the other witnesses, will was not 
"proved without the testimony of 
such witness," so that legacies to 
the third witness were void, notwith¬ 
standing such witness gave testi¬ 
mony against the due execution of 
will 

NT—In re Hohn’s Estate, 40 NTS 
2d 237, 180 Misc 384 

24- NT—Patanska v Kuzma, 141 
A 88, 102 NJEa 408, affirmed 145 
A 921, 104 NJEq 203 

25. Conn—La Croix v Senecal, 99 
A 2d 116, 140 Conn 311 

RI—Roberts v Wright, 136 A. 486, 
48 R I 139 

Republication by codicil in general 
see infra § 303 

26. Mass—^Lougee v Wilkie, 95 N 
E 221, 209 Mass 184 

Mich—^In re Baldwin’s Estate, 18 N 
W2d 827. 311 Mich 288 
NT—In re Hunt's Estate, 122 NTS 
2d 765- 


27. N T —^In re Hunt’s Estate, su¬ 
pra 

68 C J p 625 note 76 
ILegacy m payment for seivlces 
A testator’s desire that his friend 
and business associate, to whom he 
bequeathed money in payment for 
services rendered by codicil to which 
such legatee was one of only two 
subscribing witnesses, did not over¬ 
come statutory provision declaring 
legacy in will to subscribing witness 
void, unless there be two other com¬ 
petent subscribing witnesses 
Mich—In re Baldwin's Estate, 18 N 
W2d 827, 311 Mich 288 
Pailure to object 

Failure of residuary legatees under 
will to object to executor's payment 
to himself of sum bequeathed to him 
by codicil, to which he was one of 
only two subscribing witnesses, or 
to demand return of money to testa¬ 
tor’s estate before probate court’s 
determination of invalidity of such 
legacy did not validate legacy 
Mich—In re Baldwin's Estate, supra 

28. Ind—Wiley v Gordan, 104 NE 
500. 181 Ind. 262 


30 NT—In re Phillip’s Will, 6 NY 

S2d 108, 168 Misc 549—In re 

Smith’s Estate, 300 NTS 1057, 165 
Misc 36 

In re Hunt’s Estate, 122 N Y S 2d 
765 

31 Ill —Tolman v Reeve, 66 N E 2d 
815, 393 Ill 272 

NT—In re Johnson’s Will, 75 NTS 
480, 37 Misc 334, 2 Mills Surr 513 

32 NT—In re Johnson’s Will, su¬ 
pra 

33. NY—In re Hunt’s Estate, 122 
NTS 2d 765 
lies judicata 

Where no appeal was taken from 
decree adjudging that legacy to re¬ 
siduary beneficiary under will was 
not affected by her acting as sub¬ 
scribing witness to codicil which re¬ 
voked specific legacy to another, the 
decree was binding and conclusive 
as to such determination. 

N Y —In re Hunt's Estate, supra 

34 NT—^In re Smith’s Estate, 300 
NTS 919, 253 App Div 731 
In re Phillip's Will, 6 N T S 2d 
108, 168 Misc 549—In re Smith’s 
Estate. 300 NTS 1057, 165 Misc 
36. 


29. Ind—Wiley v Gordan, supra- 
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§§ 103-104 WILLS 


intestate,at least in the absence of a sufficient 
number of other competent witnesses to the will 
A statute of this latter type does not invalidate a 
gift to the husband or wife of an attesting witness 
where the will may duly be proved without the 
testimony of such witness 

Where the statute contains no provision as to 
the validity of a gift to the husband or wife of a 
witness to the vill, the courts have not been m com¬ 
plete agreement on the question as to whether a stat¬ 
ute avoiding a testamentary gift to an attesting or 
subscribing witness is to have the effect of render¬ 
ing void a gift to the husband or wife of such wit¬ 
ness In some early cases the view has been taken 
that certain statutes of this type avoid gifts of this 
character,3s as, for example, a gift to the wife of 
a witness to the will^^ and a gift to the husband of 
a witness to the will,^^ on the theory that husband 
and wife are in legal intendment one person, and 
that a gift to one is a gift to both In a number 
of jurisdictions, however, it is held that a gift to the 
husband or wife of an attesting witness is not avoid¬ 
ed by a statute avoiding a gift to an attesting wit- 
ness,^^ as, for example, where the husband is a 
witness and his wife is a beneficiary, ^3 or where the 
wife IS a witness and the husband is a beneficiary 
A denial that this type of statute renders void a 


gift to the husband or wife of a witness to the 
will has left such witness an incompetent witness 
to the will in some jurisdictions under the common- 
law, or statutory, rale which renders incompetent as 
a witness to a will the husband or wife of a person 
who IS a beneficiary under the will, as discussed infra 
§ 185, and, therefore, in some cases has resulted 
in rendering the whole will void for lack of due 
attestation where the subscribing witness is the hus- 
band'^S or wife^^ of a beneficiary under the will 
Conversely, a construction that the statute avoids 
a gift to the husband or wife of a witness to the 
will may render the will operative in other respects 
where the subscribing witness is the husband^^ or 
wifc^s of a beneficiary 

§ 104. Slayer of Testator or of Beneficiary^ 
and Persons Guilty of Other Mis¬ 
conduct 

A beneficiary under a will who murders the testator 
in order to make the will operative cannot take under 
the will, but under some statutes such beneficiary is not 
precluded from succeeding to the testator's property un¬ 
less he has been convicted of murder 

Under the civil law one cannot take property by 
inheritance or will from one whom he has mur¬ 
dered The view has been taken that, even in the 
absence of statutory provisions governing the mat- 


35 sc —^Davia v Davis, 37 S B 2d 
500, 208 S C 1S2 

68 C J p 525 note 89 
Competency of husband or wife of 
beneficiary as witness see infra 
§ 185 

Repubhcation by codicil in general 
see infra § 303 

Interest of beneficiaory cannot ex¬ 
ceed an value the interest which he 
would be entitled to on failure to 
establish the will 
S C —^Davis V Davis, supra. 

36 Conn—^La Croix v Sene cal, 99 
A 2d 115, t40 Conn 311 

Wis —In re Rosenthal's Estate, 20 
N W2d 643, 247 Wis 655 
68 CJ p 525 note 90 

Purpose 

The statute was designed to pre¬ 
vent the subversion of wills which 
results from the scheming activities 
of persons in a position to utilize 
the capacity of attesting witnesses 
to take advantage of testators by 
overpersuading them to make wills 
in favor of the scheming peisons 
Conn—Da Croix v Senecal, 89 A 2d 
116, 140 Conn 311 

Xn Massachusetts 

(1) Under a statute expressly so 
providing a testamentary gift to the 
husband or wife of a subsciibing 
witness to a will is void, unless there 
are three other subscribing witnesses 


to the will who are not similarly 
benefited thereunder 
Mass—Powers v Godwise, 52 NE 
525, 172 Mass 425 

(2) Prior to the enactment of the 
statute expressly invalidating a ben¬ 
eficial devise or legacy to the hus¬ 
band or wife of a subscribing wit¬ 
ness, it was held that a beneficial 
legacy or devise to tne husband or 
wife of a subscribing witness was 
not invalidated by a statute which 
only declared void legacies or de¬ 
vises to subscribing witnesses 
Mass—Sullivan v Sullivan, 106 
Mass 474, 8 Am R 356 

37 WVa.—^Davis v Davis, 27 SB 
323, 43 WVa 300 

68 C J p 525 note 92 

38 Me —Winslow v, Kimball, 25 
Me 493 

68 C J p 526 note 94 

39 SC —Moore v McWilliams, 24 
SCEq 10 

68 C J p 626 note 95 

I 

40. Me—^Winslow v. Kimball, 25 
Me 493 

N Y —Jackson v. Woods, 1 Johns 
Cas 1G3 

41- K" Y —Jackson v Durland, 2 

Johns Cas 314—Jackson v Woods, 
1 Johns Cas 163 

43 Ga—Bryant v Bryant, 51 SE 
2d 797, 204 Ga 747 
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Kan—In re Williams* Estate, 150 P 
2d 336, 158 Kan 7'34 
68 C J p 526 notes 1, 2 
43 Kan —In re Williams’ Estate, 
supra 

68 C J p 526 note 3 
44. Ga—Bryant v Bryant, 51 SE 
2d 797. 204 Ga 747 
68 CJ p 626 note 4 
45 Ill—Fisher v Spence, 37 NE 
314, 150 Ill 253, 41 Am S R 300 
68 CJ p 526 note 6 
46. Ill —Fisher v Spence, supra 
Mass —Sullivan v Sullivan, 106 
Mass 474, 8 Am R 356 

47 NY —Jackson v Durland, 2 
Johns Cas 314 

S C —Moore v McWilliams, 24 SC 
Bq 10 

48 Me—^Winslow v Kimball, 25 
Me 493 

N Y —Jackson v Woods, 1 Johns 
Cas 163 

49. N Y —Riggs V Palmer, 22 N E 
188, 115 NY 6016. 12 Am S R 819, 
5 LRA 340 and note, 23 Abb N 
Cas 452 
Right of 

Beneficiary who feloniously causes 
death of insured see Insurance 
§ 1171 

Heir or distributee who murders 
decedent to hasten inheritance 
see Descent and Distribution S§ 
47, 69 
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tcr, a beneficiary under a ^m 11 who murders the tes- 
tatoi in order to make the will operative cannot 
take under the will under the principle that no one 
can take advantage of his own wrong,5o and it seems 
that it is not a necessary condition to the applica¬ 
tion of the disqualification lule that there should 
be conviction A limitation on this view has ap¬ 
parently been made in laying down the rule that 
the killing of the testator by the devisee for the 
purpose of obtaining the benefits given by the will 
docs not render the will void but merely authorizes 
a court of equity to deprive the devisee of the fruits 
of his iniquity 52 According to some authoiities, 
any person found guilty of a murder cannot inherit, 
by will, from the person killed, but should be con¬ 
sidered as though he had preceded in death the 
person whom he killed 53 

On the other hand, it has been held that in the 
absence of a statute, one who has feloniously killed 
his ancestor or testator is not precluded from re- 
cei\ing inheritance or benefits under the will,54 
and that a statute preventing a murderer from par¬ 
ticipating in the estate of the person killed does not 
preclude a felonious killer of his benefactor from 
succeeding to his property, by will, unless he has 
been convicted of either first or second degree mur¬ 
der 55 Moreover, a beneficiary committing a crime 
causing the testator’s death may take under the 
will, if the testator lives a reasonable time there¬ 
after and during such time retains his competency 
to make a new will or to revoke or modify one al¬ 
ready made, but fails to do so 56 Where a will 
devises a life estate to one person with a remainder 
to another, the fact that the remainderman kills the 
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I life tenant has been held not to prevent a fee-simple 
estate from vesting in the remainderman 57 

A statutory provision that no person who feloni- 
ousl}/ takes the life of another shall take by devise 
or legacy from him any portion of his estate is a 
public statute goveinmg a particular subject,58 and 
the courts may not by judicial interpretation enlarge 
the legislative intent 59 Such statute is in effect 
a penal statute and must be strictly construed 56 
The piovision of the civil code, relating to for¬ 
feiture of heirs’ share in property embezzled or 
concealed, does not apply to a legatee who is the 
executrix of the estate 5^ Assuming that, under the 
civil code, defamation of the testator’s memory by 
a legatee may be such grievous injury as warrants 
revocation of a bequest at the suit of other lega¬ 
tees or heirs, an attack on the wdl for unsoundness 
of mind of the testator is not such grievous injury 
to the testator’s memory as is required 52 

§ 105 Unincorporated Associations 

In a number of jurisdictions an unincorporated society 
or association, in the absence of statutory peimission, 
does not have the capacity to receive a direct devise or 
bequest, altnough a devise or bequest may be made to 
trustees for the benefit of such a society or association 

According to some cases a devise of land cannot 
be made to an unincorporated society or association 
by name, 52 unless there is a statute authorizing it,®^ 
although such devise may be made to trustees for 
the benefit of such a society or association 55 An 
unincorporated association capable of identification 
has been held to be capable to take an unconditional 
bequest of personalty not charged with a permanent 


so Wis—^In re Wilkins’ Estate, 211 
NW 652, 192 Wis 111, 51 ALR 
1106 

68 C J p 526 notes 12-14 

Parpose of statate, providing that 
no person shall acquire hv will any 
interest in estate of anothei whom 
he has killed in order to obtain such 
interest, is to make effective, to 
limited extent, majority rule that 
would prevent son, who has killed 
his father in ordei to acceleirate his 
inheritance, from acquiring by will 
any interest in his father’s estate 
Va—Blanks v Jiggetts, 64 S E 2d 
809, 192 Va- 337, 24 ALR 2d 1114 

51 NY—^Ellerson v Westcott, 134 
NYS 813, 88 Hun 389, 2 N Y Ann 
Cas 118, reversed on other grounds 
42 NB 540, 148 NY 149, 2 NY 
Ann Cas 420, reargument denied 43 
NB 986, 148 NY 755 
68 C J p 526 note 16 

52. NY—^Ellerson v Westcott, 42 
NB 540, 148 NY 149, 2 N Y Ann 


Cas 420, reargument denied 43 N 
E 986, 148 NY 755 

53 Ky—Bates v Wilson, 232 SW 
2d 837, 313 Ky 572 

Pa —In re Taylor's Estate, Orph, 
34 Del Co 657 

54 Conn—^Bird v Plunkett, 95 A 
2d 71, 139 Conn 491. 36 A L R 2d 
951 

55 Conn—Bird v Plunkett, supra 

56 Wis —^In re Wilkins’ Estate, 211 
NW 652, 192 Wis 111, 51 ADR 
1106 

57 Va—^Blanks v Jiggetts, 64 SB 
2d 809. 192 Va 337, 24 A L R 2d 
1114 

68 C J p 627 note 19 [a] 

58. Iowa—In re Emerson’s Estate, 
183 NW 327, 191 Iowa 900 

59 Iowa—In re Emerson’s Estate, 
supra 

68 C J p 527 note 19 

60 Iowa—In re Emerson’s Estate, 
supra. 


Va—Blanks v Jiggetts, 6 4 S E 2d 
809, 192 Va 1337, 24 ALR 2d 1114 

G1 La—Succes^sion of Drysdale, 57 
So 789, 130 La 167 

62 La—Succession of McDonald, 
97 So 262, 154 La 1 

63 NY —In re Storm's Will, 130 
NYS 2d 521, 205 Mi&c 1109 

In re Howells’ Will, 109 NYS 
2d 270—In re Gault’s Estate, 48 
N Y S 2d 928 

68 C J p 527 note 28 

Acquisition of property by unincor¬ 
porated religious society see Reli¬ 
gious Societies § 50 

Capacity of unincorporated associa¬ 
tion to take testamentary gift as 
trustee for charitable purpose see 
Chanties §§ 34, 35 

Trustee for charitable association 
see Chanties § 36 

©4. Tenn—Reeves v. Reeves, 5 Lea 
644 

€5 Tenn —Cobb v Denton, 6 Baxt 
236 

^ 68 C J p 527 note 30. 
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trust or use,and statutes in some jurisdictions 
have permitted unincox'porated societies to take 
bequests In some jurisdictions, however, in the 
absence of statutory authorization, an unincorpo¬ 
rated association does not have the legal capacity 
to receive a direct bequest Even in the jurisdic¬ 
tions which recognize the right of an unincorporated 
society to take a bequest, the \iew has been taken 
that such right does not extend to bequests made on 
permanent uses Bequests to trustees for use for 
the purposes of an imincorpoiated association have 
been upheld While, according to some cases, the 
question as to whether an unincorporated associa¬ 
tion may take a bequest is governed by the law of its 
domicile,'^! there apparently is authority for the 
view that usually the question is governed by the 
law of the testator’s domicile,'^^ 

Subsequent inco 7 poyation. Although there is au¬ 
thority apparently to the contraiy,"^ the \icw has 
been taken that, where at the time of the death of 
the testator an association is not incorporated and, 
therefore, does not have the legal capacity to take 
a present vested interest in a testamentaiy gift, sub¬ 
sequent incorporation does not give it capacity to 
receive such gift'^^ Whcic, however, before the 
time for vesting of the devise or legacy, after the 
death of the testator, the association is incorporated, 


94 C.J.S. 

it may take under the will if otheiwise authoiized*'^^ 

§ 106. Corporations 
a Ill general 

b Who may question validity of gift 
c Foreign corporations 

a. In General 

In the absence of statutory restrtctions, a testator 
may give his property to a corporation capable of taking 

In the absence of constitutional or statutory re¬ 
strictions, a testator may by will give his propcity 
to a corporation capable of taking,^^ and the author¬ 
ity of a corporation to acquire property by wilF^ 
as, for example, by bequest'^S or by devise,*^9 has 
been recognized There is authority for the viev 
that express authorization to take by devise is not 
required in the absence of a statute requiring such 
authorization,and that a corporation may take 
by devise if it has general power to acquire,or 
to hold, purchase, and convey,j^al propeity. The 
view has been expressed that, in general, where the 
statute authorizes “persons” to take under a will, 
the woid ^^persons” includes corporations in the ab¬ 
sence of any provision limiting its meaning 83 

Some statutes have placed restrictions on the pow¬ 
er of corpoiations to acquire property by will,84 as, 


6S Cal—^In re Winchester's Es¬ 
tate, 65 P 475. 133 Cal 271, 54 
LRA 281 

Pa —In re Liapis' Estate, 88 Pa 
Dxst & Co 303, 13 Law L J 14 
68 C J p 527 note 31 

67 NT—Congrc£rational Unitarian 
Soc V Hale, 51 NTS 701, 29 
App Div 396 

68 C J P 527 note 32 

68 NY—In re Howells' Estate, 2i60 

NTS 598, 60S, 145 Misc 557, 

modified on other grounds 261 N 
TS 859 116 Misc 169—In re Cam¬ 
eron’s Estate, 184 NTS 540, 113 
Misc 416 

In re Miller’s Estate, 139 NT 
S 2d 5—In re Howells’ Will, 109 
N T S 2d 270—In re Gault’s Estate, 
48 NT S 2d 92S 
()S C J p 527 note 33 

69 Mich —In re Ticknor's Estate, 
13 Mich 44 

6S C J p 528 note 34 

70 Mich —Lounsbury v Trustees of 
Squaie Lake Burial Ass’n, 129 N 
W 36, 137 NW 613, 170 Mich 
645 

71, N T —Congregational Unitarian 
Soc V Hale, 51 N Y S 704, 29 App 
Div 396 

In re Miller’s Estate, 139 NTS 
2d 5 


72 N H —^Parker v. Cowell, r6 N 
H 149 

68 C J p 528 note 37 

73 Pa —Zimmerman v Anders, 6 
Watts & S 218, 40 Am D 552 

68 C J p 528 note 38 

74 US —Philadelphia Baptist As¬ 
soc V Hart, Va, 4 Wheat 1, 4 L 
Ed 499 

68 C J p 528 note 39 

75, N T —Lougheed v Dykeman's 
Baptist Church, 29 NE 249, 129 
NT 211, 14 LR A 410 

68 C J p 528 note 40 

76. N Y —Hollis V Drew Theologi¬ 
cal Seminary, 95 NT 166 

Capacity of corporation to acquire 
property in general see Corpora¬ 
tions §§ 1088-1089 

Effect of equitable conversion by will 
on capacity of corporation see 
Corporations §§ 1088-1089 
Agency to effectuate intention 

A corporation may be used as an 
agency to effectuate testamentary in¬ 
tention 

Minn—In re Koffend’s Will, 16 N 
W2d 590, 218 Minn 206 
77- Pa—In re Stirk’e Estate, 20 Pa 
Dist 314 

78 NY —In re Keene’s Estate, 273 
NTS 532, 162 Misc 424 
68 C J p 528 note 44 
79. U S —Hubbard v Worcester Art 
Museum, C C Mass, 179 P 406, 
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I error dismissed 196 P 871, 116 

I CCA 433, and 31 S Ct 718. 220 
US 605, 65 LEd 606 
68 C J p 528 note 45 
“Take and hold” 

The words “take and hold,” as 
used in statute authonzing a cor¬ 
poration to “take and hold” property, 
do not mean taking by de\ise when 
the corporation is unauthorized to 
talve in that manner, but do include 
acquiring by devise when such a 
method of acquiring is authorized 
N T —In re Clark’s Estate, 7 N Y S 
2d 299 

80 Conn—^White v. Howard, 38 
Conn 312 

Ohio —American Bible Soc v. Mar¬ 
shall, 15 Ohio St 537 

81 Ill—Santa Clara Female Acade¬ 
my V Sullivan, 6 NE 183, 116 Ill 
375, 56 AmR 776 

82. NT—In re McGraw, 19 NE 
233, 111 NT 66, 2 LRA 387, af¬ 
firmed Cornell Umveiaity v Piske, 
10 set 775, 136 US 152, 34 LEd 
427. 

68 C J p 529 note 48 

S3. Mont—In re Beck’s Estate, 121 
P 784, 1057, 44 Mont 661 

84. SD—^In re Hanson’s Estate, 169 
NW 399, 38 SD 1 
68 C J p 529 note 50—14A C J P 612 
note 7 [c]. 
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for example, statutes prohibiting their taking real 
property by devisees unless expressly authorized by 
their charter or by statute Where a devise to a 
corporation is prohibited, it has been held that such 
a devise is not void, but voidable only 87 Where 
there is a constitutional provision in\alidating the 
“gift,’’ “sale,” or “devise” of real or personal prop¬ 
erty for certain purposes without the pnor or sub¬ 
sequent authorization of the legislature, legislative 
authorization to a corporation to take and hold sub¬ 
scriptions or contributions in money or otherwise 
for such purposes does not authorize such corpora¬ 
tion to take under a bequest 8S 

Where the estate or inteiest which a corporation 
is to take is created at the time of the death of the 
testator, in general, capacity of the corporation to 
take by devise must exist at that time,89 but the 
\alidity of a testamentary gift to a corporation not 
authorized to take has been recognized where the 
terms of the will show that the testator contemplated 
that authority to take should subsequently be acquired 
by statute 90 The view has been taken that there 
IS no objection to a corporation’s taking property 
on a trust not strictly within the expressed purposes 
of Its institution but collateral to them 9i Where 
a corporation is wholly incapacitated to take by de¬ 
vise and the real property involved is not otherwise 
disposed of by the will, it descends to the heirs 
at law of the testator 92 

Corporation to be created While there is au¬ 
thority for the view that a devise of a remainder of 
real property to a corporation to be created after 
the death of the testator is void because there is no 
devisee competent to take at the time and the possi¬ 


bility that there might be a corporation competent 
to take during the life estate is too remote,93 the 
validity of a testamentary gift to a corporation to 
be created or organized has been recognized where 
the gift IS otherwise valid,94 as, for example, m the 
case of a testamentary gift for charitable purposes 
or uses, as discussed in Chanties § 32 Subject to 
rules m respect of illegal postpoiiement of the vest¬ 
ing of estates or interests, discussed in Perpetuities 
§ 66 et seq, the question of validity in such case 
depends largely on whether the testator contemplat¬ 
ed the passing of title or interest immediately on 
his death to an existing entity or whether he actual¬ 
ly contemplated the subsequent creation of a coipo- 
ration which would take the property bequeathed 
or devised,95 m such case, where it was the tes¬ 
tator’s intention that the estate or interest should 
vest m the corporation at a date subsequent to his 
death, within the period allowed for the future 
vesting of estates, and the corporation in question is 
then duly organized and capable of taking, the 
gift will be upheld if otherwise valid 96 

Limitation on amount While statutes sometimes 
impose limitations on the amount of property which 
a corporation may take or hold under a will, in some 
jurisdictions a testamentary gift to a corporation, 
which increases its holdings beyond the permitted 
amount, is not void as to the excess, 9 7 and such 
excess does not pass to the heirs or next of km 
of the testator 98 in other lurisdictions, however, 
statutory restrictions as to the amount of property 
which may be taken or held render gifts void as 
to the excess, 99 and such excess passes to the heir^ 
or next of kin^ of the testator, or to the person 
who may be entitled to take such excess under some 


S5, N T —McCartee v Orphan Asy¬ 
lum Soc, 9 Cow 437, 18 Am D 516 
—Van Kleeck v Reformed Dutch 
Protestant Church, 20 Wend 457 

36. N T —Sherwood v American Bi¬ 
ble Soc, 3 Abb Dec 227, 1 Keyes 
561 

68 C J p 529 note 52 

37 Tenn —Bank of Commerce & 
Trust Co V Banks, 29 SW2d 658, 
69 ADR 1353 

38 Md—^Brown v Tompkins, 49 Md 
423 

39. N T —Leslie v Marshall, 31 
Barb 560. 

90. Va—Literary Fund v Dawson, 
10 Leigh 147, 37 Va. 147 

68 C J p 529 note 55 

91 Vt—President and Fellows of 
Middlebury College v Central Pow¬ 
er Corporation, 143 A 384, 101 Vt 
326 

92 Mo—^Proctor v. Board of Trus¬ 


tees of M E Church, 123 S W 862, 
225 Mo 51, 69 

N Y —^Van Kleeck v Reformed Dutch 
Protestant Church, 20 Wend 457 

93. Pa—Zeisweiss v James, 63 Pa 
465, 3 AmR 558 

In re Boulevard, 42 Pa Super 
372, affirmed 79 A 716, 230 Pa 491 

68 C J p 629 note 59 

94. La—H C Drew Manual Train¬ 
ing School V Calcasieu Nat Bank 
in Leke Charles, 189 So 137, 192 
La 790 

68 C J p 529 note 60 

95. U S —Inglis V Sailor’s Snug 

Harbour, NY, 3 Pet 99, 7 L Ed 
617 

N Y —Shipman v Rollins, 98 NY 
311, 16 AbbNCas 288 

96- U S —Inglis V Sailor’s Snug 

Harbour, NY, 3 Pet 99, 7 LEd 
617 

68 CJ p 630 note 64 

97. Mass —^Hubbard v Worcester 
Art Museum, 80 NE 490, 194 Mass 
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280. 9 LRA.NS, 689, 10 Ann Cas 
1025 

68 C J p 530 note 66 

98 U s —Brigham v Peter Bent 
Brigham Hospital, CCMass, 12C 
F 796, affirmed 134 F 513, 67 C C 
A 393 

99. NY—In re McGiaw, 19 NE 
233, 111 NY 66, 2 LRA 387, af¬ 
firmed Cornell University v Fiske, 
10 set 775, 136 US 152, 34 LEd 
427 

68 C J p 530 note 69 

1. NY—^In re McGraw, 19 NE 
233, 111 NY 66, 2 LRA 387, af¬ 
firmed Cornell University v Piske, 
10 set 775, 136 us 152, 34 LEd 
427 

RI—^Wood V Hammond, 17 A 324, 
18 A 198, 16 RI 98 

2. NY,—In re McGraw, 19 NE 233, 
111 NY 66, 2 LRA 387, affirmed 
Cornell University v Fiske, 10 S 
Ct 775, 136 US 152, 34 LEd 127 

68 C J. p 530 note 71 
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provision of the will ^ Usually the gift, if other¬ 
wise valid, IS valid up to the limit of corporate 
capacity in this respect ^ 

b. Who May Question Vahdity of Gift 

In some Jurisdictions, only the state may question the 
validity of a gift to a corporation which is m excess of 
Its power to take or hold, but in other jurisdictions heirs 
at law of the testator are permitted to do so. 

According to one view, the question as to the 
power of a corporation to acquire property by will 
where its charter imposes restrictions as to the 
amount of property which such corporation may 
hold and such acquisition by will would increase 
its holdings beyond the limits so imposed cannot he 
raised by private persons^ but only by the stated 
in a direct proceeding^ Thus, the heirs at law^ 
or the next of kin^ of the testator may not success¬ 
fully attack a bequest or devise on the ground here 
considered These rules have been recognized or 
applied both where the restriction imposed is as 
to the amount of income which may be received 
from the corporate holdingand also where the 
restriction imposed is as to the value of the prop¬ 
erty heldji^ also where the acquisition is of real 
property by devise^^ or personal property by be- 
quest.i^ If the heir of the testator who devised 
land to a coiporation is prevented from questioning 
the power of the corporation to hold, persons claim¬ 
ing through such heir are also precluded from rais¬ 
ing the question 


Ill other jurisdictions, however, the view has been 
taken that heirs at law^^ or next of km^^ of the 
testator, or any person who would be entitled to 
take the pioperty under the will m the event of 
the incapacity of the corporation,or in general a 
person whose interests will be affected,^lay con¬ 
test the claim of a corporation to take property in 
excess of the amount which it is permitted by law 
to hold, on the theory, according to some cases, 
that the particular statutory restriction is on the 
power to take as well as to hold,^^ the rule ap¬ 
plies where the restriction constitutes a limitation 
either in respect of the value of the property taken 
or held^^ or in respect of the income from such 
property 21 Even where a person other than the 
state may raise the question, such person may not 
raise the question collaterally,22 and such person 
must be in a position to claim an interest in the 
property, if it is adjudged that the corporation 
may not 22 

Purpose of acquismon. Where a corporation is 
incapacitated to take by devise, for the particular 
purpose of the devise, others than the state may 
raise the question,21 as, for example, heirs at law 
of the testator 2£> The view has been taken, how¬ 
ever, that, where a corporation is authorized to ac¬ 
quire and hold real estate for some purposes, only 
the slate may raise the question as to whether real 
estate was acquired by devise for an authorized 
puipose 26 


3 NT—In re McGraw, 19 NB 233, 
111 NY 66, 2 LRA J87, affirmed 
Cornell University v Fiske, 10 S 
Ct 775, 136 US 152, 34 L Ed 427 

R I —^Wood V Hammond, 17 A 324, 
18 A 198. 16 HI 98 

4 Ky —Compton v Moore, 181 S W 
360, 167 Ky 657 

6S C J p 530 note 74 

5 Me—Farrington v Putnam, 37 A 
652. 90 Me 405, 38 L.RA 339 

68 C J p 530 note 76 

6. Tenn —Bank of Commerce & 
Trust Co V Banks, 29 S W 2d 658, 
69 ALR 1353 

68 Cjr p 530 note 77 

7. US —J ones v Habersham, Ga, 
2 set 336, 107 US 174, 27 L Ed 
401 

Me —Farrington v Putnam, 37 A. 
652. 90 Me 405, S8 JLR A. 339 

8. Me —Farrington v Putnam, su¬ 
pra 

68 C J p 530 note 79 

9. US—Jones v Habersham, Ga , 2 
set 336, 107 US 174, 27 L Bd 401 

Me—^Farrington v Putnam, 37 A, 
652, 90 Me 405, 38 ERA 339 

10 US—Jones v Habersham, Ga, 

2 set 174, 107 US 174, 27 E Ed 
401. 


Md—Home for Incurables of Balti¬ 
more City V Bruff, 153 A 403, 
160 Md 156, 78 AER 8 
11. Mass—Hubbard v Worcester 
Art Museum, 80 NE 490, 194 Mass 
280, 9 ERA,NS, 689, 10 Ann Cas 
1025 

68 C J p 530 note 82 
12 He—^Farrington v Putnam, 37 
A 652, 90 Me 405, 38 ERA 339 
68 C J p 530 note 83 
13. US—Jones v Habeisham, Ga, 
2 set 174, 107 US 174, 27 E Ed 
401 

68 C J p 530 note 84 

14 Utah—Mansfield v NefC, 134 P 
1160, 43 Utah 258 

15 NT—In re McGraw’s Estate, 19 
NE 233, 111 NT 66, 2 ERA 
387, affirmed Cornell University v 
Fiske, 10 set 775, 136 US 152, 34 
EEd 427 

68 C J p 531 note 86 
16. NT—In re McGraw's Estate, 19 
NE 233, 111 NY 66, 2 ERA 387, 
affirmed Cornell University v 
Fiske. 10 set 775, 136 US 152, 
34 EEd 427 
68 C J p 531 note 87 

17 RI—^Wood V Hammond, 17 A , 
324, 18 A 198, 16 R I 98 I 

826 


18 NT—Chamberlain v Chamber¬ 
lain, 43 NT 424 

19 NT—In re McGraw’s Estate, 19 
NE 233, 111 NT 66, 2 ERA 387, 
affirmed Cornell University v 
Fiske, 10 S Ct 775. 136 U S 152, 34 
EEd 427—Chamberlain v Cham¬ 
berlain, 43 N T 424 

20 NT —In re McGraw’s Estate, 19 
NE 233, 111 NT 66, 2 ERA 387, 
affirmed Cornell University v 
Fiske, 10 set 776, 136 US 152, 
34 EEd 427 

21 NT —Chamberlain v Chamber¬ 
lain, 43 NT 424 

2a. NT—Moskowitz V Hornberger, 
46 NTS 462, 20 Misc 568 

23 NT—Moskowitz v Hornberger, 
supra 

68 C J p 531 note 94 

24. Mo—Proctor v Board of Trus¬ 
tees of M E Chuich, 123 SW 862, 
225 Mo 51 

68 C J p 531 note 95 

25 Mo —Proctor v Board of Trus¬ 
tees of M E Church, supra 

68 C J p 531 note 96 

26 Ill —Hamsher v Hamsher, 23 N 
E 1123, 132 Ill 273, SERA 550 

Ind—^Hayward v. Davidson, 41 Ind 

212 . 
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c. Foreign Corporations 

(1) In general 

(2) Limitation on amount 

(3) Who may question validity of testa¬ 

mentary gift 

(1) In General 

Generally, foreign corporations can take a bequest 
of property under a will, and, if a foreign corporation 
has authority under its charter or the statutes of the 
state of Its creation to take and hold land m another 
state, in the absence of a statute or public policy to the 
contrary, it may take and hold land by a devise 

A foreign corporation may take and hold personal 
property under a bequest of a testator domiciled 
in a state other than that of its creation where it 
has power to do so under its charter or governing 
statutes of the state of creation and there is no 
prohibition of, or limitation on, the exercise of such 
power by the express statutory enactments or other 
manifestations of a contrary public policy of the 
state of tne testator^s domicile ^7 a testamentary 
gift to a corporation to be formed in another state 
may be gi’ven effect if otherwise valid 28 

In determining generally the authority of a for¬ 
eign corporation to take by devise, the view has been 
taken that, in the absence of a statute requiring it, 
express authority to take by devise is not neces- 
sary,29 and that a corporation may take by devise 
if it has general power under its charter to ac- 
quire^O or to hold and purchase^i real property 
Whether a corporation has power under its charter 
to take land by devise is to be determined by the 
couits of the state m which the land is situated ^2 
A foreign coiporation which has authority under 
its chaiter or governing statutes of the stated3 or 


other jurisdiction^^ of its creation to take and hold 
land situated in a state other than that of its 
creation, in the absence of an express statutory 
prohibition or limitation, or other manifestations of 
a contrary public policy of the domestic state, may 
take and hold by devise land so situated Some 
states have enacted statutes authorizing a foreign 
corporation to take by devise land situated within 
their limits A foreign corporation cannot, how¬ 
ever, take by devise where it has no power under 
its charter or governing statute to do so,^® nor 
can It take contrary to any prohibitions or limita¬ 
tions imposed by the statutes of the state in which 
the land is situated,^7 or contrary to the otherwise 
established public policy of such state 

While it has been held that if the statute of 
wills of the state creating the corporation disables 
it from taking land by devise, this disability will 
follow it into other states, so that by reason of the 
disability imposed by the general statute law of the 
state of Its domicile it will not be able so to acquire 
land m another state,89 there is authority for the 
view that a provision of the statute of wills of the 
state of a corporation’s creation prohibiting de¬ 
vises to corporations does not operate outside of the 
state so as to incapacitate the corporation from 
taking by devise m another state,^9 where, under its 
charter, it would be authorized to take m the ab¬ 
sence of the prohibition in the statute of wills, 
and that such corporation may take by devise where 
the laws of such other state authorize such tak¬ 
ing ^2 There is, however, authority for the view 
that a provision of the statute of wills of the state 
in which the land in question is situated invalidat¬ 
ing a devise to a corporation unless it is expressly 


27 K J —Corpus Jurxs quoted, in 
Guaranty Tiust Co of N T v 
Catholic Chanties of -Archdiocese 
of N T, 56 A-2d 483, 489, 141 NJ 
Eq 170 

68 C J p 531 note 5 
£aw of state of incorporation 
If the legatee is a foreign corpo¬ 
ration, It must have capacity to taJte 
by the law of the state of incorpo¬ 
ration 

N J —In re Pfizer’s Estate, 110 A 2d 
40, 33 NJ Super 242, afhrmed 110 
A 2d 54, 17 NJ 40 

28. N T —St John v Andrews Inst, 
83 NB 981, 191 NT 254, 14 Ann 
Cas 708, rehearing denied 85 NB 
143, 192 NY 382, error dismissed 
29 set 601, 214 US 19, 53 LEd 
892 

29. Ohio—^White v Howard, 38 
Conn 342—^American Bible Soc v 
Marshall, 15 Ohio St 537 

30. Ill—Santa Clara Female Acad¬ 


emy V Sullivan, 6 NE 183, 116 
Ill 375, 66 AmR 776 

31 Conn—^White v Howard, 38 
Conn 342 

Ohio —American Bible Soc v Mar¬ 
shall, 15 Ohio St 537 

32 NY—^Boyce v St. Louis, 29 
Barb 650 

68 C J p 632 note 11 

33- Ill—Santa Clara Female Acad¬ 
emy v Sullivan, 6 NB 183, 116 
Ill 375, 56 AmR 776 

68 C J p 632 note 12 

34. U S —^Iglehart v Iglehart, App 
DC, 27 set 329, 204 US 478, 61 
LEd 675 

68 C J p 632 note 13 

35 NY —^Farmers’ Loan & Trust 
Co V Shaw. 107 NTS 337, 56 
Misc 201 

36 Tex—House of Mercy v David¬ 
son, 39 SW 924, 90 Tex 629. 

68 C J p 532 note 15 
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37 Neb —Gould v Board of Home 
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167 NW 776, 102 Neb 526 

68 C J p 532 note 16 

38. Mo —Proctor v Board of Trus¬ 
tees of M E Church, 123 SW 862. 
225 Mo 51 

68 C J p 532 note 17 

39 Ill—Staikweather v American 
Bible Soc, 72 Ill 50, 22 AmR 133 

68 C J. p 532 note 18 

40 Pa—Thompson v. Swoope, 24 
Pa 474 

68 C J p 532 note 19 

41 Conn—^White v Howard, 38 
Conn 342 

Ohio—^American Bible Soc v Mar¬ 
shall, 15 Ohio St 53.7 

68 C J p 533 note 20 

42, Conn —^White v. Howard, 38 
Conn 342 

Ohio—^American Bible Soc v Mar- 

1 shall, 15 Ohio St 637. 
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authorized by its charter or by statute to take by 
devise applies to a foreign corporation^^ where it 
IS not expressly authorized by statute of such state 
to take by devise 

Effect of want of capacity; conversion If a foi- 
eign corporation has no power to take a devise of 
lands> It has been held that the title does not vest 
at all m the corporation Under this rule, where 
the will does not by its terms effect a conversion 
of the real property involved into personalty, the 
court may not, by the application of the doctrine 
of equitable conversion, give effect to the will as 
a valid bequest of personalty to the corporation 
Where, however, a will so directs or authorizes a 
sale of real estate by the executor as to create an 
equitable conversion of it into personalty and gives 
the proceeds to a foreign corporation, it is a be¬ 
quest of personalty and valid, if the coiporation is 
authorized to take by bequest, notwithstanding the 
corporation cannot take by devise Where the 
foreign corporation has no capacity to take and the 
property is not otheiwisc disposed of, the land 
will descend to the heirs at law of the testator 
according to the controlling law 

Cof poration avilly dead A devise to a foreign 
corpoiation has been held void on the ground that 
the corporation was civilly dead and had no exist¬ 
ence 

(2) Limitation on Amount 

A limitation on the amount m value of real property 
which a corporation may hold, imposed by a statute of 
the state of its creation, has been given effect in deter¬ 
mining the validity of a devise to such corporation in 
another state 

A limitation on the amount in value of real prop¬ 
erty which a corporation may hold, imposed by a 
statute of the slate of its creation, has been given 
effect in detci mining the validity of a devise to 
such corporation in another state,^0 and the view 
has been taken that in such case title to leal prop¬ 
el ty devised does not vest in the corporation where 


It already holds propcity to the limit of its ca¬ 
pacity as to amount,51 but descends to the heirs 
at law of the testator if not otherwise disposed of 
b> the w ill 5-2 Likewise, a limitation m respect of 
the income from property held by a foreign corpora¬ 
tion by the laws of the state of its creation has been 
given effect in respect of a bequest to the corpora¬ 
tion made by a testator domiciled in another state 5 
Where, however, a foreign corporation, which is 
subject to such limitation, has capacity to take by 
devise or bequest, it may take by devise or bequest 
provided the testamentary gift does not increase 
the corporate holdings to an amount beyond the 
statutory limit 54 A limitation in a charter of a 
foreign corporation on the amount of net income 
which the corporation may have from real or per¬ 
sonal property has been held not to be a limitation 
on the amount of real or personal property which 
the corporation may take by devise or bequest 55 

(3) Who May Question Validity of Testa¬ 
mentary Gift 

In some jurisdictions only the state may question the 
validity of testamentary gifts to foreign corporations be¬ 
cause of restrictions on the amount of corporate holdings, 
m others the heirs at law may do so. 

The rule recognized in some jurisdictions that 
private persons may not raise the question as to 
whether, by the acquisition of property by will, a 
corporation will obtain holdings in excess in amount 
of those permitted by its charter or governing 
statute has been recognized or applied where the 
question is raised by heirs at law55 or next of 
km57 of the testator in attacking a devise or be¬ 
quest to a foreign coiporation on the ground that 
the laws of the state by which such corporation was 
created impose a restriction as to the income which 
the coiporation may receive from its holdings, and 
this rule has been applied even where, by the rule 
of the state of creation, the heirs or next of kin may 
raise the question 58 In other jurisdictions, how¬ 
ever, the view has been taken that heirs at law5^^ 


43. N Y —^Boyce v St Louis, 29 
Barb 650 

44. ]Sr Y —^White v Howard, 4 6 N Y 
144 

Draper v Harvard. College, 57 
How Pi 269 

68 C J p 533 note 23 

45 111 —Stai'k'u eather v American 
Bible Soc , 72 Ill 50, 23 Am R 133 

46 Ill —Starkweather v American 
Bibie Soc, supra 

68 C J p 533 note 27 

47. N J —Guaranty Trust Co v 
Catholic Chanties, 56 A 2d 4S3, 141 
NJEq 170 

68 C J p 533 note 28. 


f 48 Ill —Starkweather v American 
Bible Soc, 72 Ill 60, 22 Am R 133 

68 C J p 533 note 29 

I 49 Ill—Elmore v Carter, 124 NB 
583, 289 Ill 560 

50. Tex—^Kouse of Mercy v David¬ 
son, 39 SW 924, 90 Tex 629 

68 C J p 533 note 32 

51. Tex —^House of Mercy v, Da¬ 
vidson, supra 

68 C J p 533 note 33 

52. Tex—^House of Mercy v David¬ 
son, supieu 

53 NY—Chambeilain v. Chamber¬ 
lain, 43 NY 424 
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54 WVa—Wilson v Perry, 1 SE 
302, 29 WVa 169 

55. Conn—^White v, Howard, 38 
Conn 342 

56. Md —Congregational Church 
Bldg Soc V Everett, 36 A 654, 
85 Md 79, 35 LRA 693, 60 Am 
SR 308 

57 Md —Congregational Church 
Bldg. Soc V Eveiett, supra 

58. Md —Congregational Church 
Bldg Soc V Everett, supra. 

59 Ky —Gromie v Louisville Or¬ 
phans’ Home Soc, 3 Bush 365 

Tex—^House of Mercy v Davidson, 
39 SW. 924. 90 Tex 629. 
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or next of kin^o of the testator may question the 
validity of testamentary gifts to foreign corpora¬ 
tions because of restrictions on the amount of cor¬ 
porate holdings, imposed by the state by which the 
corporation was created 

Where a foreign corporation is wholly incapacitat¬ 
ed to take by devise in the state in which the real 
estate involved is situated, it has been held or recog¬ 
nized that the right to question the validity of a de¬ 
vise to such corporation is not confined to the state, 
but may be exercised by heirs at law of the testa¬ 
tor,^2 and a like rule has been recognized where a 
foreign corporation is not entitled to take by devise 
for the particular purpose of the devise ^3 The 
mere fact that a person has accepted a benefit under 
a will does not prevent his questioning the validity 
of a devise to a foreign corporation on the ground 
that the corporation is civilly dead and has no ex¬ 
istence 

§ 107. Other Persons or Bodies 
a In general 
b Religious societies 

a. In General 

A person of mixed blood, and, m the absence of stat¬ 
utory or constitutional prohibition, a sovereign govern¬ 
ment or a governmental body may be beneficiaries under 
a will 

The right to take property under a will is not 
a natural right, but it is a creature of law. Con¬ 
sequently, the law has power to designate tliose 
whom the testator may make the objects of his 
bounty, as considered supra § 91, and designation 
of certain persons and societies as beneficiaries has 


WILLS §§ 106-107 

been recognized Thus, the right of a child of a 
marriage between a white person and a free colored 
person to take land by devise has been recog^iized 
At least m some states in which slavery was legal, 
a free negro could take by devise,®® and a bequest 
or devise for the benefit of free negroes was not 
invalid ®'^ 

Governmental bodies or body politic In the ab¬ 
sence of statutory or constitutional prohibition a 
sovereign government may be a beneficiary under 
a will,®^ and bequests of personal property to a 
body politic are valid,®^ but, in order to take, such 
government must come within the provisions of the 
statute with respect to who may take under a will 
Consequently, a statute excluding all except enu- 
meiated coiporations from taking under a will, con¬ 
strued as preventing the United States from being a 
beneficiary, is not invalid notwithstanding a provi¬ 
sion permitting testamentary gifts to the state it¬ 
self and its subordinate municipalities In deter¬ 
mining the validity of a devise of real property to 
a sovereign government, the law of the state in 
which the land is located will govern 

b Religious Societies 

As a general rule, religious corporations may take 
bequests and devises whenever, by the laws under which 
they are incorporated, such corporations have authority 
to acquire property by will 

A religious corporation may accept bequests for 
uses within the scope of its charter or the law under 
which it was incorporated,'^® to an amount not ex¬ 
ceeding that limited by statute,unless the statute 
expressly prohibits'^it,75 but it cannot take land by 
devise, unless and only to the extent that it is ex- 


60 Ky—Croime v Louisville Or¬ 
phans’ Home Soc, 3 Bush 365 

61. Neb—Gould v Board of Home 
Missions of Presbyterian Chui ch 
in the United States of America, 
167 NW 776, 102 Neb 526 

62 Neb—Gould v Board of Home 
Missions of Presbyterian Church 
in the United States of America, 
supra. 

63. Mo—^Proctor v Board of Trus¬ 
tees of M E Church, 123 SW 862, 
225 Mo 51 

64. Ill—Elmore v Carter, 124 NE 
582, 289 Ill 660 

65 SC —Kennin^on v Catoe, 47 S 
E 719, 68 SC 470 

66 SC —Bowers v Newman, 27 S C 
L 472 

67. Md—Brown’s Lessee v Brown, 
12 Md 87 

68. Miss —Coleman v Whipple, 2 
So 2d 666, 191 Miss 287. 

68 C J. p 527 note 24. 


69. Miss—Bell v Mississippi Or¬ 
phans Home, 5 So 2d 214, 192 Miss 
205—Old Ladies’ Home Ass’n v 
Giubbs' Estate, 199 So 287, 191 
Miss 250, suggestion of error over- 
luled 2 So 2d 693, 191 Miss 250 

70. Mont—In re Beck’s Estate, 121 
P 784, 1057, 44 Mont 661 

68 C J p 527 note 25 

*^Corpoiatioii” does not include coun¬ 
ties 

Word “corporation,” within statute 
providing that no corporation can 
take under will unless expressly 
authorized to do so by charter or by 
statute, did not include counties 
Okl —Phillips V Chambers, 61 P 2d 
303, 174 Okl 407 

71. US—U S V Burnison, Cal, 70 
set 603, 339 US 87, 94 L Ed 
675 

72. U S —U S V Pox, NT, 94 US 
316, 24 LEd. 192 
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'73 Cal—In re Brehm's Estate, 2 
P2d 402, 116 CalApp 206 
54 CJ p 61 note 15 
Presumption of statutory compli¬ 
ance 

With respect to religious corpora¬ 
tions’ capacity to receive bequests 
I and devises, presumption, in absence 
of contrary evidence, is that binding: 
legal requirements at time of incor¬ 
poration were fully complied with 
Cal—^In re Brehm's Estate, supra 
Corporation with charitable piir. 
poses is not necessarily a religious 
corporation 

Md—Baltzell v Church Home & In¬ 
firmary of Baltimore City, 73 A 
161, 110 Md 244 

74. La —First Congregational 
Church of New Orleans v Hender¬ 
son, 4 Rob 209 

NY—^Williams v Williams, 8 NY- 
525 

75. Cal —In re Wright, Myr Prob, 
213 

Del—State v Bates, 2 Del 18 
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pressly authoi ized to do so by its charter or by 
statute,'^® although there are some early decisions 
to the contraryAuthority to take by devise is 
not granted by a statute authorizing a religious 
corporation to acquire property by '‘conveyancc”'^^ 
or by '‘deed ,”'^9 nor is a power to take by will 
conferred by a granted power to receive “subscrip¬ 
tions or contributions in money or otherwise 


Whether a religious corporation can take prop¬ 
erty by devise in a particular case will depend on 
the terms of the statute granting the power and the 
nature of the use for which the property is devised, 
and where the terms of the charter of the corpora¬ 
tion or of the statute under which it was incorpo¬ 
rated conflict with the terms of a later general law 
in this respect, the terms of the charter or earlier 
incorporating statute control.^^ Under a consti¬ 
tutional provision permitting devises for Lmited pur¬ 
poses to a “religious sect, order or denomination,” 
a local congregation uncontrolled by any general 
ecclesiastical organization is capable of receiving a 
devise.^^ A corporation having authority to take 
by devise only for its own use cannot take under 
the statute for any other use, S3 although it has been 
held that where a religious corpoiation is piohibited 
from taking real estate by demise, the prohibition 
does not invalidate a testamentary trust for pur¬ 
poses personal to the testator, merely because the 
church was named as tiustee in the will Especial¬ 
ly where a taking by devise for the excluded pur¬ 
poses IS expiessly piohibitcd, the power to take by 


devise is strictly confined to the purposes included 
in the statute In jurisdictions where the English 
statute of charitable uses is not in force as a part 
of the common law, the power of the religious 
corporation to accept devises of property or trust 
IS restricted to purposes declared as lawful by the 
local statute,86 and on the terms laid down by the 
local law 

Where the statute expressly provides that no 
religious corporation, body, or society shall take 
under a will, both devises and bequests to a religious 
society are void, ^ 8 and whether the testamentary 
gift is a devise of real estate or a bequest of the 
proceeds of real estate is immaterial, both being by 
will and so prohibited by the law.89 Where, how¬ 
ever, the prohibition extends to devises of real es¬ 
tate only, bequests of personal estate are valid, 
and inasmuch as a prohibition of devises to religious 
corporations does not invalidate a devise to such 
corpoiation in trust for purposes personal to the 
testator,^! a religious corporation prohibited from 
taking a devise of real estate may take by will an 
estate including both real and personal estate, where 
the real estate can be applied under the terms of 
the will to other than church purposes, and the per¬ 
sonal estate appiopriated for the church ^2 

A devise of realty,^3 or a bequest of personalty,^^ 
to an unincorporated religious society has been held 
to be void A religious corporation, however, hav¬ 
ing been incorporated during the life of the heir 
under a will, by which the devise to the corporation 


76. Cal —^In re Brehm's Estate^ 2 
P2d 402, 116 CalApp 20G. 

SI>—In re Hanson's Estate, 159 N 
W S99, S8 S D 1 
54 C J p 51 note 18 

In ITew ITork 

Act concerning: wills prohibiting 
devises to bodies politic and corpo¬ 
rate does not restrict testamentary 
disposition of personal property to 
church incorporated under statute 
authorizing trustees of incorporated 
church to take temporalities belong¬ 
ing’ to church -whether real or per¬ 
sonal estate, and -whether given, 
granted, or devised, directly to 
church or to any other person for 
their use, and under Decedent Es¬ 
tate Daw, § 17, and Religious Corpo¬ 
rations Law, § 23, limitation on de¬ 
vises to religious corporations are re¬ 
moved 

NT—In re Fowler’s Estate, 43 NY 
S 2d 94, affirmed 50 N T S 2d 174, 
268 App Div 788 

77. NH—Bro-wn v Langdon, Smith 
178 

78. W Va —American Bible Soc v 
Pendleton, 7 WVa 79. 


79 Del—Phillips V Phillips, 91 A 
452, 10 Del Ch 314 

54 C J p 51 note 22 

80. Md—Brown v Thompkins, 49 
Md 423 

81. NT—In re Foley, 58 NTS 201, 
27 Misc 77 

54 C J p 51 note 26 

82. Mo—-Boyce v Christian, $9 Mo 
492 

83. NT—Levy v Levy, 33 NT 97 

84. Va—St Stephen’s Episcopal 
Church v Norris, 78 S E 622, 115 
Va 225 

85. Mo —First Baptist Church v 
Robberson, 71 Mo 326 

54 C J p 51 note 33 

86. N T —Gram v Prussia Emigrat¬ 
ed Evangelical Lutheran German 
Soc, 36 NT 161 

87 NT—Gram v Prussia Emigrat¬ 
ed Evangelical Lutheran German 
Soc, supra 

54 C J p 51 note 36 

88. Cal —In re Wright, Myr Prob 
213 

Xiegislative sanction needed 

Legacy to a church, part of an in¬ 
stitution, authorized by La*ws 1888, 
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c 208, to take bequests, -was within 
Declaiation of Rights, art 38, and 
not eftectual and payable until it 
had received legislative sanction 
Md—Gaidner v McNeal, 82 A 988, 
117 Md 27, 40 L R A ,N S , 563, Ann 
Cas 1914A 119 

89. Del—State v Bates, 2 Del 18 
90 Va—St Stephen’s Episcopal 

Church V Norris, 78 SE 622, 115 
Va 225 

91. Va—St Stephen's Episcopal 

Church V Norris, supra 

92. Va—St Stephen's Episcopal 

Church V Norris, supra 

93, Ala—^McLean v Church of God, 
47 So 2d 257, 254 Ala. 134 

NT—Murray v Miller, 70 NB 870, 
178 NY 321 

94, NT—In re Collier, 163 NTS 
402, 97 Misc 543, affirmed 165 N 
YS 1081, 179 AppDiv 950—In re 
Pierce’s Estate, 136 NTS 323, 76 
Misc 85 

Kemochan v Parmer’s Loan & 
Trust Co, 170 NTS 850, modified 
on other grounds 176 NTS 831, 
187 AppDiv 668, affirmed 126 N 
E 912, 227 NT 658. 
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was not intended to vest until the death of the heir, 
has been held competent to take under it, although 
not incorporated at the time of the testator’s 
death 

Foreign corporations In the absence of statute 
in the state of testator^s domicile forbidding bequests 
to foreign religious organizations, such foreign or¬ 
ganization may take devises and legacies under the 
will of a resident of another state, whenever, by the 
laws under which they are incorporated, such corpo¬ 
rations have authority to acquire property by will, 
unless the devises or legacies are repugnant to the 
laws of the other state A religious society in¬ 
corporated by another state can by comity have no 
better title to take property by devise than domestic 
corporations in that state A resident, however, 
can make a legatee a foreign religious corporation 
not licensed to do business in the state of the testa¬ 
tor, notwithstanding constitutional provision requir¬ 
ing foreign corporations to have a resident agent 
and forbidding greater rights than those possessed 
by domestic corporations Where a foreign cor¬ 
poration may not hold land, or any interest in land, 
if a will directs a conversion of the realty into 
personalty a bequest of the proceeds to foreign 
religious corporation is valid 

§ 108. Restrictions on Testamentary Dispo¬ 
sition for Charitable, Benevolent, or 
Religious Purposes 

Restrictions on testamentary dispositions have bear¬ 
ing on the time within which a will must be executed 
prior to the testator's death, on the amount bequested, or 


on the time during which title to the land so devised can 
be held 

Some statutes have been enacted providing in 
effect that a devise or bequest for religious or 
charitable purposes or to a religious, charitable, and 
a like corporation or other organization must, in 
order to be valid, be made by a will executed a 
specific time before the testator’s death, as dis¬ 
cussed infra § 109, or restricting, to a specified frac¬ 
tional share of his estate the amount which a tes¬ 
tator may devise or bequeath to such organizations 
or for such purposes, infra § 110 In some states 
there are no other limitations on the right of a per¬ 
son to dispose of his property for charitable uses ^ 
In the absence of statutory or constituti^onal pro¬ 
visions in this regard, no limitations on testamentary 
capacity of the types here considered are applicable ^ 

In Mississippi under the constitutional and stat¬ 
utory provisions charitable, religious, and education¬ 
al institutions may be beneficiaries under a will, but 
they can hold title to land so devised only for a 
fixed period of time ^ Prior to the enactment of 
these provisions, the provisions which invalidated 
devises and bequests •of land or interests in land, 
or of money directed to be raised by the sale of land, 
for religious or charitable purjposes,^ and bequests of 
personal property in favor of religious or ecclesias¬ 
tical organizations or to Such organizations or 
religious denominations, for their own use or ben¬ 
efit or for charitable uses,^ were restrictions on 
testamentary capacity, and the purpose of such 
provisions was to prevent a testator from disregard¬ 
ing the interests of his heirs ® The view was ap- 


95 NY—^Lougheed v Dykeman’s 
Baptist Church, 29 NE 249, 129 
NY 211, 14 LR A 410 

96 DC —^Williams v Protestant 
Episcopal Theological Seminary in 
Va, IDS P2d 595, 91 U S App D C 
69, certiorari denied 73 S Ct 103, 
344 US 210, 344 US 894, 97 L Ed 
670, rehearing denied 73 S Ct 
210, 344 US 894, 97 LEd 691 

Mont—In re Hauge’s Estate, 9 P 
2d 1065, 92 Mont 36, stating Min¬ 
nesota law 
54 C J p 52 note 44 

Piling of incorporation articles 

(1) Fact that foreign leligious 
corporation at time testatrix died 
had not filed in state copy of articles 
of incorporation did not prevent it 
from accepting legacy 

Cal —In re Brehm’s Estate, 2 P 2d 
402, 116 Cal App 206 

(2) Foreign religious corporation, 
if authorized to tahe under resident's 
will, need not file certified copy of 
incorporation articles with secretaiy 
of state. 


Mont —In re Hauge’s Estate, 9 P 2d 
1065, 92 Mont 36 

97 US —Miller v Ahrens, CCW 
Va, 150 F 644 

NY—Levy v Levy, 33 NY 97 

98 Mont—In re Hauge's Estate, 9 
P 2d 1065. 93 Mont 36 

99 Md —Methodist Episcopal 
Church Extension v Smith, 56 Md 
362 

1. Cal—In re Dwyer’s Estate, 115 
P 242, 159 Cal 680 

2. Mass —Hubbard v Worcester Art 
Museum, 80 NB 490, 194 Mass 
280, 9 LRA.NS, 689, 10 Ann Cas 
1025 

3. Miss —Bell V Mississippi Or¬ 
phans Home, 6 So 2d 214, 192 Miss 
205 

4. US —Watkins v Fly, CCA Miss , 
136 F2d 578 certiorari denied 64 
set 80, 320 US 769, 88 LEd 469 

Miss —Bell V Mississippi Orphans 
Home, 6 So 2d 214, 192 Miss 205— 
Old Ladies’ Home Ass’n v Grubbs’ 
Estate, 199 So 287, 191 Miss 250, 

831 


suggestion of error overruled 2 
So 2d 593, 191 Miss 250 
68 C J p 534 note 57 
Contract to make a will 

Under mortmain provisions of con¬ 
stitution avoiding devise for charita¬ 
ble uses, contract by inmate in home 
for aged women to make will leaving 
all her property to home and provid¬ 
ing that in event of her failure to do 
so home should be entitled to desig¬ 
nated sum for time she remained in 
home, did not discharge indebtedness 
of inmate to home for her care be¬ 
cause of inclusion of agreement to 
make void will 

Miss—^Wright V Mary Galloway 
Home for Aged Women, 187 So 752, 
186 Miss 197 

Private Tbttrial ground held not with¬ 
in provisions 

Miss—Nolan v Easley, 68 So 2d 491, 
214 Miss 190 

5. Miss —^Bell V Mississippi Or¬ 
phans Home, 6 So 2d 214, 192 Miss 
205 

68 C J p 534 note 58 

6. Miss—National Bank of Gieece 
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parently taken that these provisions relating to land 
did not apply where the real property referred to 
in the will had been converted into personalty 
piior to the death of the testator,'^ nor did such 
provisions apply to land situated in another state 
but such provisions did apply to land situated in 
Mississippi,® notwithstanding the testator and the 
beneficiaries were domiciled in other states^® or the 
will directed a conversion of the realty into per¬ 
sonalty These constitutional provisions applied 
to a will made prior to the adoption of such pro¬ 
visions where the testator died after such adop¬ 
tion 12 Land which was the subject matter of a 
gift which was rendered void by such constitutional 
and statutory provisions descended to the heirs at 
law of the testator m the same manner and to the 
same extent,12 and subject to the same burdens,!^ 
as though such land had not been included m the 
will 

§ 109. -- Execution of Will Within Speci¬ 

fied Time Prior to Death 
a In general 

b Nature and puipose of statutes and 
general rules of construction 


c Subsequent will or codicil executed 

within statutoiy period 
d What law governs, foreign corpora¬ 
tions 

e Devisees or legatees within statute 
f Type oi form of gift 
g Who protected by, and entitled to 
question validity under, statute, 

waiver 

h Devolution of property where gift 

invalid 

a. In Greneial 

Certain statutes invalidate testamentary gifts for 
charitable, benevolent, or like uses, contained in wills 
executed within a specified time prior to the testator's 
death. 

Some statutes invalidate testamentary gifts for 
charitable, benevolent, or like uses, contained in 
wills executed within a specified period prior to the 
death of the testator,io and the courts have as¬ 

serted or sustained the constitutionality of such a 
statute Some of these statutes invalidate all 
gifts for the purposes specified, or to the corpora¬ 
tions or institutions designated, where the will is 
executed within the prescribed periodic Qn the 


v Savanka, 148 So 649, 167 Miss 
571 

6S C J p 535 note 59 

7 Miss—Hailey v. McLauiin's Es¬ 
tate, 73 So 727, 112 Miss 705 

8 Miss—Hailey v. Mcljaunn's Es¬ 
tate, supra 

6S C J p 535 note 61 
9. Mass—Greelv v Houston, 144 So 
740. 148 Miss 799 

10 Miss —Greelv v Houston, supra 

11. Miss—Greedy V Houston, supra 

12. Miss—Blackbourn v Tucker, 17 
So 737, 73 Mi&s 735 

13 US —^Watkins v Fly, CCA 
Mass, 136 F 2d 578, ceitiorari de¬ 
nied 64 set 80, 320 US 769, 88 
LEd 459 

68 C J p 535 note 66 

14 Miss—Anderson V Gift, 126 So 
656, 156 Miss 736 

15. Ohio —Kirk bride v Hickok, 98 
KE2d 815. 155 Ohio St 293 
68 C J p 535 note 68 
IVCandatory statute 

The statute limitingr bequests to 
charitable societies, executed vithin 
thiaty days of testator’s death as 
mandatory 

Idaho—In re Coleman’s Estate, 163 
P 2d 847, 66 Idaho 567 
Scope of application 

Statute providing- that where a tes¬ 
tator dies leaving issue of his body, 
or an adopted child, and his will con¬ 
tains devises or bequests to charita¬ 
ble Institutions, such devises or be¬ 


quests are invalid, unless will was 
executed at least one year prior to 
death of testator, applies where gifts 
are made to more than one chanty, as 
well as to cases where gift is made 
to only one chanty 
Ohio—^Kirkbride v Hickok, 98 NE 
2d 815, 155 Ohio St 293 
16. Fla —Taylor v Payne, 17 So 2d 
615, 154 Fla 359, 154 A L. R 677, 
appeal dismissed 66 SCt 49, 323 
US 666, 89 Li Ed 541, rehearing de¬ 
nied 65 set 113, 323 US 813, 89 
LEd 647 

Ohio—Kirkbride v Hickok, 98 HE 
2d 4, 155 Ohio St 165 
68 C J p 535 note 69 

17- U S —Selig V U S , D C Pa , 73 
F Supp 886, affiimed CCA, 166 F 
2d 299 

Pa—In re Koehler's Estate, 61 A 2d 
870, 360 Pa 460 

In re Parsons' Estate, 64 A 2d 
287, 161 Pa Super 330 

In re Spotz’ Estate, 51 Pa Dist & 
Co 427, 68 York Leg Rec 9—Wiley 
V First Presbyterian Church of 
Emporium, 45 PaDist & Co 296— 
In re Jennings' Estate, 20 PaDist 
& Co 506—In re Prescott's Estate, 
20 PaDist & Co 232, 16 Erie Co 
252 

In re Eby's Estate, 30 PaDist 
338 

In re Edge’s Estate, Orph, 48 
Dauph Co 127, afhrmed 14 A 2d 
293, 339 Pa 67—In le Crozer's 

Estate, Orph, 31 Del Co 285, af¬ 
firmed 18 A 2d 323. 341 Pa, 76-— 
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In re Reed’s Estate,. Orph, 23 Erie 
Co 20—In re York's Estate, Orph, 
3 Fiduciary 1, 25 Leh L J 111 
68 C J p 535 note 70 

G-ift pursuant to eua. oral agreement 

(1) Where husband and wife made 
a binding agreement, in presence of 
attorney, that survivor would will 
property owned by them as tenants 
by entireties to charitable institu¬ 
tions connected with certain church, 
and in 1941 after death of husband, 
wife executed will leaving property 
to charitable institutions of that 
church, and in 1947 wife revoked 1941 
will, and named different chanties of 
that church, and died within thirty 
days, bequests were not void 

Pa—In re Gredler's Estate, 65 A 2d 
404, 361 Pa 384. 

(2) A gift to a charitable institu¬ 
tion executed within the proscribed 
period is not invalid where the gift 
IS the confirmation of a trust which 
was already in existence by oral dec¬ 
laration between the testator and his 
spouse 

Pa.—In re Heim’s Estate, 50 Pa Dist 
& Co 239, 45 LackJur 113. 

Questions of proof 

(1) Charitable or religious institu¬ 
tions claiming bequests or devises 
must show that they were made more 
than thirty days before testator's 
death, there being no equities as be¬ 
tween them and next of kin of testa¬ 
tor, and rights of each being such 
only as are given by statute. 



94 C. J. S 


other hand, some statutes apply when,i^ and only 
when,^^ specified relatives or heirs survive the testa¬ 
tor, and when the person named in the statute is not 
benefited by the invalidation of the proscribed gift, 
the effect is the same as though there had been no 
statute in the first place and the gift to the benevo¬ 
lent, religious, educational, or charitable institution 
is valid 20 Such a statute does not render illegal the 
meie act of making a will for a charitable or 
benevolent purpose ,21 nor does it invalidate a trust 
completed within the settlor's lifetime, although the 
trust is referred to, and incorporated in, the settlor’s 
will 22 Some statutes do not completely outlaw 
charitable gifts, even where a will is made within 
the proscribed period, and such gifts are not invalid 
but merely voidable 23 

While there is authority for the view that a stat¬ 
ute of the type here considered, which is repealed 
intermediate the death of the testator and the hap¬ 
pening of a contingency on which the vesting of a 
testamentary gift in a will executed within the stat¬ 
utory period depended, does not have operative 
force so as to invalidate such contingent gift, as 
considered infra, subdivision d of this section, ac¬ 
cording to some cases the question as to the in¬ 
validity of a gift, under this type of statute, is 
determined by the state of facts existing at the 
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time of the testator’s death 24 The mere fact that 
one of the purposes for which a testamentary gift 
IS made is not for a charitable or religious pur¬ 
pose does not save the gift from the operation of 
the statute where another of the purposes is chari¬ 
table or religious and the gift is not separable 25 
Land purchased by the testator within the period 
fixed by a statute of the type here considered may 
pass by a will executed beyond such period 26 

In some jurisdictions, at least, there is no public 
policy, outside of specific statutory provisions, which 
condemns testamentary gifts to charitable, benevo¬ 
lent, and like institutions contained in a will execut¬ 
ed within any particular period prior to the testa¬ 
tor’s death,2'7 and in the absence of any statutory 
or constitutional provision in this regard no limita¬ 
tion on testamentary capacity of the type here con¬ 
sidered is applicable 28 

Computation of time Where the period fixed by 
the statute is “at least one calendar month” before 
the decease of the testator, the number of days m 
the calendar month is determined by the number 
of days in the month in which the will is ex¬ 
ecuted 23 The month is a month of full, clear 
days without counting hours or fractions of days,20 
and a fraction of a day may not be counted as a 


Pa—In re Hartman’s Estate, 182 A 
234, 320 Pa 321 

(2) Charitable beauests must be 
proved by disinterested witnesses, 
but need not be proved by subscrib¬ 
ing or attesting witnesses 

Pa—In re Henlein’s Estate, 46 Pa 
Dist & Co 47, 24 Erie Co 240 

(3) When a will or codicil is un¬ 
dated there is no presumption either 
for or against its having been exe¬ 
cuted within thirty days of decedent's 
death, and in such case, in order to 
sustain a charitable bequest the ben¬ 
eficiary must affirmatively prove by 
the weight of competent evidence 
that the will or codicil was actually 
executed more than thirty days prior 
to testator’s death 

Pa—In re Brney's Estate, 85 PaDist 
& Co 349, 3 Fiduciary 426, 67 York 
Leg Rec 41 

18. Ga—^Wesley Memorial Hospital 
V Thomson, 139 SE 15, 164 Ga 
466 

68 C J p 536 note 72. 

19 , Fla—Taylor v Payne, 17 So 2d 
615, 154 Fla 359. 164 ALR 677, 
appeal dismissed 65 S Ct 49. 323 
US 666, 89 LEd 541, rehearing 
denied 66 S Ct 113, 323 US 813, 
89 LEd 647 

Miss—Bell V Mississippi Orphans 
Home, 6 So 2d 214, 192 Miss 206 

94 C J S —63 


Ohio —^Deeds v Deeds, Prob , 94 N E 
2d 232 

68 C J p 536 note 73 

IzL California 

(1) Prior to the statutory amend¬ 
ments such gifts were invalid, re¬ 
gardless of whether or not heirs, next 
of kin, or any particular relatives 
survive the testator 

Cal—Bishop’s School Upon Scripps 
Foundation v Wells, 66 P 2d 105, 
19 Cal App 2d 141—^In re Gart- 
waite's Estate, 21 P 2d 465, 131 Cal 
App 321 

68 C J p 535 note 71 

(2) The amended statute provides 
that no estate may be bequeathed 
to any charitable or benevolent so¬ 
ciety or corporation by testator who 
leaves a spouse or other person who 
under will or law of succession would 
otherwise have taken property so be¬ 
queathed, unless the will was exe¬ 
cuted at least thirty days before 
death of testator 

Cal—^In re Steinman's Estate, 94 P 
2d 821, 35 Cal App 2d 95 

20 . Miss —Bell v Mississippi Or¬ 
phans Home, 5 So 2d 214, 192 Miss 
205 

Ohio—^Deeds v Deeds, Prob, 94 NE 
2d 232 

21. Ohio —^Thomas v Board of Trus¬ 
tees of Ohio State University. 70 
NE 896, 70 Ohio St 92. 
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22. Ohio —Cleveland Trust Co v 
White, 16 NB2d 588, 68 Ohio App 
339 

23. Cal—In re Moran's Estate, 264 
P2d 598, 122 Cal App 2d 167—In re 
Leymel's Estate, 230 P 2d 48, 103 
Cal App 2d 778—In re Randall’s Es¬ 
tate, 194 P2d 709. 86 Cal App 2d 
422—^In re Haines’ Estate, 173 P 2d 
693, 76 Cal App 2d 673 

Fla—Taylor v Payne, 17 So 2d 615, 
154 Fla 359, 154 ALR 677, appeal 
dismissed 65 S Ct 49, 323 U S 666, 
89 LEd 541, rehearing denied 65 
set 113, 323 US 813, 89 LEd 647 

24 Ohio—^Patton v. Patton, 39 Ohio 
St 690 

25. Pa—In re Brabson's Estate, 16 
PaDist 669 

26. Pa —^Manners v Philadelphia Li¬ 
brary Co, 93 Pa 165, 39 Am R 741 

27. Ga —^White v McKeon, 17 S E 
283, 92 Ga 343 

68 C J p 536 note 79 

28. Mass—^Bartlet v King, 12 Mass 
637, 7 AmD 99 

Former New Yoik law 

Under the former New York stat¬ 
ute, now obsolete, see 68 C J p 530 

note 81 

29 Pa—In re Gregg’s Estate, 62 A 
866, 213 Pa 260 

68 C J p 638 note 17 

30 . Pa —In re Gregg’s Estate, supra 
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full day in order to make up tlie necessary calendar 
month 31 

b. Nature and Purpose of Statutes and General 
Eules of Construction 

The statutes in question operate as a limitation on 
the testator^s power of disposition, and their purpose 
IS to prevent improvident testamentary gifts to the ex¬ 
clusion of the testator's lawful heirs when the testator 
IS weak and in apprehension of death In general, such 
statutes are to be strictly construed 

While some statutes of the type here considered 
have been regarded as limitations on the power of 
a charitable corporation to take property under a 
will,3^ the view has been taken that such a statute 
operates as a limitation on the testator’s power of 
disposition^^ and not on the beneficiary’s power to 
take 3i There is authority for the view that there 
is no piinciple of right or of public policy involved 
in such a statute,35 and that the purpose of such a 
statute IS to prevent improvident testamentary gifts 
to the exclusion of the testator’s lawful heirs and 
next of kin35 when the testator is weak and in 
apprehension of death,37 or, as sometimes stated, 
it IS intended to prevent a testator, under the fears 


incident to death, from disposing of his estate to 
the prejudice of his descendants 38 Jt is generally 
held that such statutes are to be strictly construed 39 
The general rule that such construction as will pre¬ 
vent intestacy will be adopted rather than one which 
will render the will invalid has been given effect m 
holding that a certain gift contained in a will exe¬ 
cuted within a certain period prior to the testa¬ 
tor’s death was not within the purview of a statute 
of the type here considered Since it is a limita¬ 
tion on the power of testamentary disposition, this 
type of statute should be strictly construed in favor 
of such power 

c. Subsequent Will or Codicil Executed within 
Statutory Period 

A gift in a subsequent will executed within the pro¬ 
scribed period IS void, notwithstanding a similarity m 
the provisions with a previous will executed beyond the 
statutory period, but if the last will does not change the 
testamentary purpose, the gift is valid A codicil exe¬ 
cuted within the statutory period does not invalidate 
gifts in a will made beyond the proscribed period, unless 
the language of the codicil clearly so indicates 

Where a will, which expressly and because of 
inconsistent provisions revokes all former wills, 


31 . Pa—In re Socks’ Estate, 15 Pa 
Super 281 

32 Pa—Arrowsmith v St Mary's 
Free Hospital for Children, 21 Pa 
Dist 943 

68 C J p 536 note 82 

33 Ohio —Thomas v Board of Trus¬ 
tees of Ohio State University, 70 
NB S96, 70 Ohio St 92 

68 C J p 536 note 83 

34 US —Potlstown Hospital v New 
York Life Ins & Trust Co , D C N 
Y, 208 F 196 

68 C J p 53G note 84 

35 . Cal—In re Dwyer’s Estate, 115 
P 212, 159 Cal 680 

Idaho —In re Coleman’s Estate, 163 
P2d 847, 66 Idaho 567 
Ohio —Thomas v Board of Trustees 
of Ohio State University, 70 NE 
896, 70 Ohio St 92 

36. Cal —In re Dwyer’s Estate, 115 
P 242, 159 Cal 680 

Idaho —In re Coleman’s Estate, 163 
P2d 847, 66 Idaho 567 
Ohio—Deeds v Deeds, Prob , 94 NE 
2d 232 

68 C J p 537 note 86 

37 . Fla—Taylor v Payne, 17 So 2d 
615, 154 Fla 359, 154 ALR 677, 
appeal dismissed 65 S Ct 49, 323 U 
S 666, 89 L Ed 541, rehearing de¬ 
nied 65 set 113, 323 US 813, 89 
LEd 647 

Ohio —Kirkbnde v Hickok, 98 N E 2d 
815, 155 Ohio St 293 
Pa—In re Gredler’s Estate, 65 A 2d i 
40^, 361 Pa 384 

68 CJ p 537 note 87. I 


In New York 

Statute invalidating bequest to 
chai liable corporations made with¬ 
in two months of death of testator 
was intended to protect all heirs and 
kindred of testator and testator him¬ 
self against influences which might 
be brought to bear on him in his last 
moments, and such statute applied 
to will of any individual who died 
before July 29, 1911, when repealing 
act became effective 
N Y —In le Fowler's Estate, 43 N Y S 
2d 94, affirmed 60 N Y S 2d 174, 268 
App Div 788 

38 Ohio —Ruple v Hiram College, 
171 NE 417, 35 Ohio App 8 

39. DC —In re Nutting’s Estate, D 
C, 82 F Supp 689, affirmed CA, 
Linkins v Protestant Episcopal 
Cathedral Foundation of the Dis¬ 
trict of Columbia, 187 P 2d 367, 87 
US App DC 361 
Meaoung of ‘*iiLvalid” 

The word "invalid” as used in stat¬ 
ute providing that where testator dies 
leaving issue of his body, or an 
adopted child, and his will contains 
devises or bequests to charitable in¬ 
stitutions, such devises or bequests 
are invalid, unless will was executed 
at least one year prior to death of 
testator, means void, or without va¬ 
lidity 

Ohio—Kirkbnde V Hickok, 98 N E 2d 
815, 155 Ohio St 293 
IViterally construed 

Act invalidating charitable be¬ 
quests made within thirty days of 
testator's death must be literally 
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read and construed, and cannot be 
stretched to save bequest clearly in¬ 
tended by act to be void 
Pa—In re Hartman’s Estate, 182 A 
234, 320 Pa 321 

luterpretatLou applicable to reenacted 
statute 

Interpretation by supreme court of 
statute invalidating testamentary 
gifts made within one calendar month 
of testator’s death was applicable to 
reenactment of statute changing lim¬ 
itation to thirty days 
Pa —In re Hartman's Estate, supra 

Specific statute prevails 

The section of probate code relat¬ 
ing to testamentary gifts to chan¬ 
ties confers no additional rights on 
any person except as therein specif¬ 
ically indicated, and definite provi¬ 
sions of section cannot be ignored in 
favor of general statements found 
in other sections dealing with ordi¬ 
nary, noncharitable disposition 
Cal—In re Randall’s Estate, 194 P 2d 
709, 86 Cal App 2d 422 

40 NY—In re Crawford’s Will, 221 
NYS 751, 220 App Div 313 

41. Fla —Taylor v Payne, 17 So 2d 
615, 154 Fla 359, 154 ALR 677, 
appeal dismissed 65 S Ct 49, 323 U 
S 666, 89 LEd 541, rehearing de¬ 
nied 65 set 113, 323 US 813, 89 
LEd 647 

Ohio —Thomas v Board of Trustees 
of Ohio State University, 70 NE 
896, 70 Ohio St 92 
Ruple V Hiram College, 171 NE 
417, 35 Ohio App 8, 
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contains gifts for charitable purposes which are void intention that the codicil shall so operate So, 
because the revoking will was executed within the a codicil executed within the statutory period usual- 

statutory period, a prior will containing charitable ly does not invalidate gifts contained in the will 

gifts, which was executed beyond the statutory pe- which are otherwise valid where the codicil does 
nod, may not be given effect in respect of gifts not make any effective gift,*® or where the codicil 

for particular chanties for which g^ifts were made does not change or touch the gifts in the will 

m both wills,*® and where a will executed within 

the statutory period contains a gift which is invalid mere fact that the codicil recites that it re- 

under the statute, the fact that such gift is identical ^ charitable gift m the will does not operate 

with a gift contained m a codicil to an earlier will the gift within the operation of the statute 

does not render the gift effective, notwithstanding where, in fact, it appears from the terms of the 
the codicil was executed beyond the statutory pe- revocation of the 

nod *3 So, also, the mere fact that m a will revok- Where, however, by a codicil executed 

mg an earlier will there is a reference to a gift statutory period, gifts to organizations 

for charitable purposes contained in the earlier will subject to the statute are revoked and a different 

does not save such gift from the general revoca- distribution to the same organizations is provided 

tion clause of the later will and thereby prevent the been given effect to invalidate 

application of the statutory limitation where the ’^"der some statutes, a codicil exe- 

gift in the later will is different in amount and in the statutory period which by revoking 

manner of distribution from that contained in the legacies in the will increases the amount of a 

earlier will ** Likewise, a gift in a will executed residuary gift for charitable purposes contained 

within the proscribed period is void, notwithstanding been held ineffective as to such 

a similarity in the provisions of such will and a increase,5® the view has been taken that the fact that 

previous will executed beyond the statutory period *5 ^ executed within the statutory period by 

Where, however, the last will, although executed revoking a bequest to one other than one whom the 

within the proscribed penod, does not change the designed to protect increased the residu- 

testamentary purpose the gift is valid *« Purposes within the 

Statute by a will executed beyond the statutory pe- 
Codtctl executed within statutory period A gift riod did not invalidate the residuary gift to the ex- 

contained in a codicil executed within the statutory tent of the revoked bequest®* on the ground that 

period may be void under a statute of the type here neither the spirit nor the letter of the statute in- 

considered *7 Notwithstanding the general rules volved condemned such codicil 5® 

that a codicil which refers to a will constitutes a 

repubhcation of the will and that both will and A codicil executed within the statutory period 
codicil speak from the date of the codicil, as con- which merely reduces,^® or postpones the time of 

sidered infra § 303, according to some cases a enjoyment a charitable gift contained in a 

codicil executed within the statutory period does will executed beyond the statutory penod is not 

not operate to avoid gifts to chanties in a will within the statute An instrument is regarded as a 

executed beyond the statutory penod, in the absence codicil, within the meaning of this rule, even 

from the codicil of language clearly showing an though it is a will in form and the language of the 

42. Pa—Price v. Maxwell, 28 Pa 23 
68 C J p 537 note 93 

43 Pa—In re Hof!£ner*s Estate, 29 
A 33, 161 Pa 331 

44, Pa —In re Lustig’s Estate, 11 
PaDist & Co 700 

45 Pa—In re Hartman's Estate, 182 
A 234, 320 Pa 321. 

46 DC —In re Nutting's Estate, D 
C, 82 F Supp 689, affirmed CA, 

Linkins V Protestant Episcopal 
Cathedral Foundation of the Dis¬ 
trict of Columbia, 187 F 2d 357, 87 
USAppDC 351 

Pa—In re York's Estate, 76 PaDist 
& Co 164, 24 DehD J. 94 

In re Witmer’s Estate, Orph, 62 
DauphCo 246, 2 Fiduciary 113— 
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In re Borden’s Estate, Orph, 1 
Fiduciary 7 

47 Pa—In re Lightner's Appeal, 67 
Pa Super 469 

68 C J p 537 note 96 

43. Cal—In re Herbert's Estate, 281 
P2d 57, 131 CalApp2d 666 

Pa—In re Darlington's Estate, 137 
A 268, 289 Pa 297 

In re Kuntz's Estate, 77 Pa Dist 
& Co 337, 31 Wash Co 158 

49 Pa —In re Darlington’s Estate, 
137 A 268, 289 Pa 297 

50. Cal—In re McDole's Estate, 10 
P 2d 75. 215 Cal 328 

68 C J p 637 note 1 

51. Pa—In re Sloan's Appeal, 32 A 
42, 168 Pa 422 

68 C J p 537 note 2 


52- NY—Elyv Megie, 113 N.E 800, 
219 NY 112, reargument denied 
114 NE 1066, 219 NY 697. 

68 C J p 537 note 3 

53. Pa —In re Lightner's Appeal, 57 
Pa Super 469 

In re Kuntz's Estate, 77 PaDist 
& Co 337, 31 Wash Co 158 

54. Ohio—Ruple v Hiram College, 
171 NE 417, 35 Ohio App 8 

68 C J p 537 note 6 

55 Ohio —Ruple V Hiram College, 
supra 

56, Pa—In re Bingaman's Estate, 
127 A 73, 281 Pa 497 

68 C J p 538 note 8 

57. Pa—In re Sloan's Appeal, 32 A 
42, 168 Pa 422 

68 C J p 53 8 note 9. 
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instrument refers to it as a will, if in effect it is 
a codicil 

The question as to whether or not a provision in 
a codicil decreases the amount of a charitable gift 
within the foregoing rule is determinable as of the 
date of the execution of the codicil,and where a 
will executed beyond the statutory period contained 
a gift of all the residuary estate for a specified 
charitable purpose and a codicil executed within 
the statutory period gave only half the residuary 
estate for the same purpose, the fact that the gift 
in the codicil might in actual amount be greater 
at the time of execution of such codicil than the 
amount of the whole residuary estate when the will 
was executed does not in some jurisdictions at least 
of Itself invalidate the gift 

A provision in a codicil executed within the stat¬ 
utory period that, m the event of the testator’s de¬ 
cease prior to the expiration of the time prescribed 
by law which must elapse after making of a will 
before charitable gifts thereunder become valid and 
enforceable, a portion of the estate given for a 
charitable purpose is given to a person named is 
applicable only if the charitable gift should fail,®^ 
and where such gift is upheld because the codicil is 
regarded as diminishing the amount of the charitable 
gift, the person named does not take A codicil 
actually executed within the statutory period may, 
by its terms, render operative the earlier of two 
wills already executed by the testator, provided he 
should die before a specified date, and thus give 
effect to charitable gifts in such earlier will where 
the will was executed beyond the statutory peri¬ 
od 


94 C.J.S. 

d. What Law Governs; Foreign Corporations 

Although statutes restricting gifts to charitable or 
religious corporations of the state of the testator's domi- 
cilo may be given effect by courts of another state, with 
respect to real estate located in another state, the Jaw 
of the situs determines the validity of the gift. 

It seems that a statute of the type here con¬ 
sidered of the state of the testator’s domicile may 
be given effect by courts of another state,6^ and a 
statutory provision of this type which is applicable 
to any charitable or benevolent society or corpora¬ 
tion has been applied in declaring invalid a bequest 
by a person domiciled m the state in which the 
statute IS enacted to a state institution of a for¬ 
eign country 65 A statute of one state, of the type 
here considered, has been given effect in declaring 
void a devise to a corporation of such state of land 
in another state, contained in a will executed within 
the statutory period 66 While there is authority to 
the contrary,6*7 it has been held or recognized, on 
the ground that the statute in question imposes re¬ 
strictions on the power of testamentary disposition 
and not on the power of the beneficiary to take, 
that a statute of the type here considered applies 
only to testators domiciled within the state in which 
the statute has been enacted®8 and does not apply 
to bequests to a corporation domiciled within such 
state made by a testator domiciled in another 
state69 and that such corporation may take the 
bequest if otherwise authorized to take where there 
IS no statute of the testator’s domicile forbidding 
the bequest Where the statute is by its terms 
applicable to certain corporations organized under 
the laws of the state in which it was enacted, it may 
not be extended to include testamentary gifts to 
foreign corporations otherwise authorized to take*^^ 
on any theory of an established public policy of the 
state With respect to the real estate located in 


58 Pa —In re Bing-aman’s Estate, 
127 A, 73, 281 Pa 497 

59. Pa —In re Bingaman’s Estate, 
supra 

60. Pa —^In re Bingamaji’s Estate, 
supra 

68 C J p 538 note 12 

61. Pa —In re Bingaman's Estate, 
supra 

62. Pa—In re Bing-aman’s Estate, 
supra 

63 Pa —In re Hamilton's Estate, 
74 Pa 69 

68 C jr p 538 note 16 

64- Ga—Sinnott v Moore, 39 SE 
416, 113 Ga 908 

68 C J P 538 note 21. 

CompoUmg' rdason 

Where resident of foreign state 

dies seized of Texas lands and his 

will makes a devise of remainder in 


such lands to charitable and religious 
organizations, Texas courts, by rea¬ 
son of their ultimate power over 
lands situated within Texas, have 
jurisdictional authority in an excep¬ 
tional case to vary general rule under 
principles of conflict of laws and ap¬ 
ply law of foreign state in prefer¬ 
ence to Texas law, if Texas courts 
should find compelling reasons to do 
so 

Tex—Toledo Soc for Crippled Chil¬ 
dren V Hickok, 261 SW2d 692, 152 
Tex 678, certiorari denied Hickok 
V Toledo Soc for Crippled Chil¬ 
dren, 74 set 631, 347 US 936, 98 
LBd 1086 

65. Cal—In re Halm’s Estate, 239 
P 307, 196 Cal 778. 

68 C J p 538 note 22, 

66. Ill—Elmore v. Carter. 124 NE 
582, 289 Ill 660 

68 C J p 639 note 23. 
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67. NT —Carter v Board of Educa¬ 
tion of Presbyterian Church of 
United States, 23 NTS 95, 68 Hun 
435, affirmed 39 NE 628, 144 NT 
621 

68 C J p 539 note 24 

68 Pa—In re Hxldeburn’s Estate. 4 
PaDist 40, 16 Pa Co 3 9 

69 US —Pottstown Hospital v 

New Tork Life Ins & Trust Co, 
DCNT, 208 P 196 

Pa—Hildeburn's Estate, 4 PaDist 
40, 16 Pa Co 39 

70 U S—Pottstown Hospital v New 
Tork Life Ins & Trust Co, DC 
NT, 208 F 196 

68 C J p 539 note 28 

71. US —Pottstown Hospital v New 
Tork Life Ins & Trust Co, supra 

68 C J p 539 note 29 

72. NT—In re Lampson, 66 NE 9, 
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another state, the law of the situs determines the 
validity of the gift 

Repeal of statute In the absence of a provision 
to the contrary, in determining the effect of the re¬ 
peal of a statute of the type here involved, it has 
been laid down that the validity of a bequest is to 
be determined as of the date of the testator’s death'^^ 
and that, where the testator dies before such re¬ 
peal, the statute invalidated a present bequest within 
the statute in a will executed within the statutory 
period,but it has been held that, where the statute 
was repealed intermediate the death of the testator 
and the happening of the contingency on which the 
vesting of a testamentary gift in a will executed 
within the statutory period depended, the repealed 
statute did not operate to invalidate the gift 

e. Devisees or Legatees within Statute 

The devisees op legatees which are within a statute 
imposing a time limitation with respect to the execution 
of a will containing dispositions for charitable, benevo¬ 
lent, or religious purposes depend on the terms of the 
statute. 

The devisees or legatees which are within a stat¬ 
ute imposing a time limitation with respect to the 
execution of a will containing dispositions for chari¬ 
table, benevolent, or religious purposes depend on 
the terms of the statute Some statutes of the 
type here considered are expressly applicable to 
gifts to charitable, religious, educational, or civil in¬ 
stitutions Other statutes expressly apply to any 
charitable or benevolent society or corporation,*^^ 
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and the view has been expressed that there is no 
substantial difference between the words “chari¬ 
table” and “benevolent” as used in such statutory 
provision In construing the statute a “charitable 
corporation” has been defined as one organized 
for the purpose, among other things, of promoting 
the welfare of mankind at large, or of a community, 
or of some class forming a part of it indefinite as 
to numbers and individuals Si Accordingly, in order 
that a corporation may be regarded as a “chari¬ 
table corporation” within the meaning of such a 
statute, it IS essential that its facilities or funds 
should be used for the public benefit, either for the 
entire public or for some particular class of per¬ 
sons, indefinite in number, who constitute a part 
of the public s- A corporation which is organized 
and conducted for the mutual assistance to its mem¬ 
bers in the event of sickness is not a “charitable” 
or “bene\olent” society or corporation within the 
meaning of the statute S3 

Under the construction given a statute authorizing 
the incorporation of certain organizations, all cor¬ 
porations organized under the statute are not neces¬ 
sarily “charitable” or “benevolent” associations oi 
corporations within the meaning of another statute 
imposing a time limitation in respect of the execu¬ 
tion of a will containing gifts to “charitable” or 
“benevolent” societies or corporations Even 
though a paiticular organization, which has attempt¬ 
ed to incoiporate under such statute authorizing in¬ 
corporation, is not authorized to incorporate there- 


161 NT 611—Hollis V Drew Theo¬ 
logical Seminary, 95 N T 166 

73 Pa—In re Koehler’s Estate, 61 
A 2d 870. 360 Pa 460 

In re Prescott's Estate, 20 Pa 
Dist & Co 232, 15 Erie Co 252 
Tex—Toledo Soc for Crippled Chil¬ 
dren V Hickok, 261 S W 2d 692, 168 
Tex 578, certiorari denied Hickok 

V Toledo Soc for Crippled Chil¬ 
dren, 74 set 631, 347 US 936, 98 
DEd 1086 

74, NT—Ely V Megie, 113 NE 800, 
219 NT 112, reargument denied 
114 NE 1066, 219 NT 697 

75, N T —Ely v Megie, supra 

76, NT—In re Sackett, 218 NTS 
385, 128 Misc 240 

68 C J p 639 note 33 

77 Prior law 

For decisions under the New Tork 
statute prior to its amendment see 
68 CJ p 640 note 44-p 541 note 46 

78. Ga—^Wesley Memorial Hospital 

V Thomson, 139 SE 16, 164 Ga 

466. 


Ohio —Harrison v Hillegas, 1 Ohio 

Supp 160 

68 C J p 539 note 35 

Religious or chantahle character 
of legatee determines the religious 
or charitable character of the gift 
Pa—In re Spotz' Estate, 51 Pa Dist 

& Co 427, 58 Tork Leg Rec 9 

79. Idaho —In re Coleman's Estate, 

163 P2d 847, 66 Idaho 567 
68 C J p 639 note 36 

Noncharltable iustitutioxi 

(1) Under the facts shown it was 
held that a chapter of the Order of 
Eastern Star is not a chanty and, 
therefore, a bequest to it by a will 
made less than thirty days before the 
death of the testatrix was not void 
Pa—In re Spotz’ Estate, 61 Pa Dist 

& Co 427, 58 Tork Leg Rec 9 

(2) Where mission was conducted 
by founder as her own private enter¬ 
prise, and if she were eliminated the 
mission would cease to exist, mission 
was not a "charitable or benevolent 
society or corporation,” within stat¬ 
ute placing limitation on gifts to 
charitable organizations or societies, 
or in trust for charitable uses, with 
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respect to validity of legacy to mis¬ 
sion in will executed eight days be¬ 
fore testator's death 
Cal —In re Steinman’s Estate, 94 P 2d 
821, 35 Cal App 2d 96 
uniting for commoii purpose 

In order to constitute a "charita¬ 
ble society’* or "corporation” within 
statute placing limitation on gifts to 
charitable corporations or societies or 
in trust for charitable uses, it is es¬ 
sential that a number of persons 
unite together for some common pur¬ 
pose 

Cal—In re Steinman's Estate, supra 
80 Cal—In re Halm's Estate, 239 
P 307, 196 Cal 778—In re Dol’s Es¬ 
tate, 187 P 428, 182 Cal 159 

81. Cal—In re Dol’s Estate, 198 P 
1039, 1040, 186 Cal 64 

82. Cal —In re DoVs Estate, 187 P 
428, 182 Cal 169 

In re Bailey’s Estate, 65 P 2d 102, 
19 Cal App 2d 135 

83. Cal—In re DoTs Estate, 187 P 
428, 182 Cal 169 

68 C J p 540 note 40 

84. Cal —In re DoFs Estate, supra 
68 C J p 540 note 41. 
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under, the character of the organization, as a de 
facto corporation or as a voluntary association, 
will be determined by its articles and by laws and 
its conduct and acts in pursuance thereof, and if 
these show that it is not a charitable or benevolent 
organization, it will not be regarded as such for 
the purpose of invalidating a gift to it contained 
in a will executed within the statutory period 
The mere fact that the gift contained m a will 
executed within the statutory period is made by the 
testator from motives of benevolence does not 
render void a gift to an organization which is not 
a charitable or benevolent society or corporation ^6 

Statutory exceptions A municipal corporation is 
not a '‘state institution” within the meaning of a 
statutory provision excepting from the operation of 
a statute of the type here considered bequests or 
devises to any “state institution.”^'^ 

f. Type or Form of Gift 

(1) In general 

(2) Gift subject to moral obligation as 

to application 

(1) In General 

Whether or not a particular gift comes within the 
operation of a statute of the type here considered depends 
largely on the terms of the particular statute 

Whether or not a particular gift comes within 
the operation of a statute of the type here consid¬ 
ered depends largely on the terms of the particular 
statute 8S Under some statutes of this type, where 
a gift is not to a charitable or benevolent society or 
corporation, it is necessary that it shall be a gift in 
trust for a charitable use in order that it may be 
within the operation of the statute 89 The term 
“charitable uses,” as used in such a statute, is, ac¬ 
cording to some cases, to be taken in its legal and 
technical sense,®^ and not in a restricted or popular 


sense,and, in general, it seems, if a gift may be 
regarded as a testamentary gift for a charitable use 
for the purpose of sustaining it, it is to be regarded 
as a gift for such a use within the terms of the 
statute So, it has been said that one of the essen¬ 
tial features of a “charitable use” is that it shall be 
for the public benefit either for the entire public or 
for some particular class of persons indefinite m 
number who constitute a part of the public in de¬ 
termining whether or not a gift is in trust for a 
charitable use within the meaning of a statute which 
is applicable to such a gift, the view has been ex¬ 
pressed that the purpose and motive of the testator 
are immaterial 

Where such a statute invalidates gifts for “reli¬ 
gious uses,” the term “religious” has been given its 
broadest meaning which comprehends all systems 
of belief in the existence of beings superior to, and 
capable of exercising an influence for good or evil 
on, the human race, and all forms of worship or 
service intended to influence or give honor to such 
superior powers,®^ and the operation of the statute 
is not confined to the “religious uses” of a Christian 
organization ®8 The estate bequeathed for religious 
uses need not be money or tangible property, but it 
may be the release of a debt, or a limitation on the 
power of executors which confers a benefit on the 
legatee ®'^ 

Among other gifts which have been held or recog¬ 
nized to be invalid as gifts for charitable uses are 
gifts for the purposes of a public library ,®8 for the 
building of a college or university with library and 
the purchase of books for the library,®® for the 
benefit of a denominational school for the build¬ 
ing of a chapel to be controlled by the trustees of 
a specified church ,2 for the publication and dis¬ 
tribution of certain booksfor the construction by 
a municipal corporation of a pleasure pier ,4 for 


85 Cal—In re Dol's Estate, supra 

86. Cal —In re Dol's Estate, supra 

87 Cal—In re Houk's Estate, 200 
P 417, 186 Cal 643 

68 CJ p 541 note 47 

88. US —Speer v Colbert, App D C , 
26 set 201. 200 US 130, 50 L Ed 
403 

Pa—In re Gilbert's Estate, Orph, 4 
Fiduciary 47 

68 C J p 541 note 49, p 543 notes 96^ 
99, p 544 notes 9-17 

89- Cal—Estate of Hamilton, 186 P 
587, 181 Cal 758 

In re Steinman's Estate, 94 P2d 
821, 35 Cal App 2d 95. 

68 C J p 541 note 60. 


90. Pa—Price v Maxwell, 28 Pa 
23 

68 C J p 541 note 51 

91. Pa—Pri«e v Maxwell, supra 

92. Pa—Price v Maxwell, supra 

93. Cal—^In re Dol’s Estate, 187 P 
428, 182 Cal 159 

In re Steinman’s Estate, 94 P 2d 
821, 35 Cal App 2d 95 

94 Pa—In re Sharp’s Estate, 71 Pa 
Super 34 

68 C J p 641 note 55 

95. Pa—In re Knig'ht’s Estate, 28 
A 303, 159 Pa 500 

'‘Religious purpose" as “charitable 
puipose" an general see Chanties 

fi 17. 


I 96 Pa —In re Knight's Estate, su¬ 
pra 

68 C J p 542 note 57 

97. Pa—In re Tourison's Estate, 22 
Pa Dist & Co 93 

98. Cal —In re Budd’s Estate, 135 
P 1131, 166 Gal 286 

68 C J p 642 note 68 

99. Pa—Miller V Porter, 53 Pa 292 

1 - Pa—^Pnee v Maxwell, 28 Pa 23 

2. Pa—In re Vanzant’s Estate, 6 
Pa Co 625 

3. Cal—In re Budd's Estate, 135 P 
1131, 166 Cal 286 

68 C J p 542 note 62 

4. Cal—In re Houk’s Estate, 200 P 
417, 186 Cal 643. 
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the repair of a graveyard,^ for beautifying a 
cemetery for the burial of persons of a particular 
religious denomination to a college for the educa¬ 
tion generally of clergymen of a particular denom¬ 
ination,'^ to a religious society,^ to an unincorpo¬ 
rated association organized for charitable and be¬ 
nevolent purposes, whose benevolence extends to an 
indefinite number of nonmembers ,9 to the consul 
of a foreign government for the benefit of such 
government,^® to a private hospital,to establish 
a free bed m a private hospital,and, apparently, 
the gift of the use of certain property to a religious 
and science association ^3 

Among other gifts which have been held or 
recognized to be invalid as gifts for religious uses 
are a gift to a religious society a gift for the 
salary of a clergyman of a particular church 
and a gift for Sunday school purposes of a particular 
church Where the statute in question applies to 
gifts for both religious and charitable uses, certain 
gifts have been held void without a definite char¬ 
acterization of the gift involved as either religious 
or charitable 

Among other gifts which, it has been held or rec¬ 
ognized, are not invalidated by a statute applica¬ 
ble to gifts for charitable or religious uses are a 
bequest in trust for the education for the minis¬ 
try of a relative of the testator,^8 g, gift to a po¬ 
litical party a bequest of a definite sum for 
the erection of a family monument in a cemetery ,2® 
a gift for the care and upkeep of a cemetery lot 
or of family graves,gifts to a beneficial associa- 
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tion whose benevolence and benefits are confined ex¬ 
clusively to members,22 or to members and their 
wives and children, ^ 3 gifts to organizations 
which maintain homes for aged, indigent, and de¬ 
pendent members of certain fraternal organiza¬ 
tions,^^ and for the widows and wives of mem- 
bers,25 where the right to admission is contrac¬ 
tual So the view has been taken that a gift for 
the construction of a college or university with 
library and for books for the library is not for a 
religious use within the meaning of such statute 
where no purpose or design expressed by the tes¬ 
tator has any particular reference to religion 26 
So, a statute which applies to gifts in trust for 
charitable uses does not invalidate a bequest of 
personal property on a condition subsequent that 
the legatee shall keep a certain horse as long as 
the horse lives 27 

Exclusion of specified relative. Where a statute 
applies to gifts made to the exclusion of a surviving 
wife, or child, the will eifects such exclusion where 
It merely gives a life estate to a child with remain¬ 
der over to an institution 28 

Gifts for masses. The view has been taken that 
a gift to a church for masses for the benefit and re¬ 
pose of the soul of the testator is not a gift for 
charitable use within the meaning of a statute of the 
type here considered,23 but it has been held that a 
gift for masses is a gift for religious uses and, 
therefore, void if the will was executed within the 
period fixed by a statute applicable to such uses 30 

Where in order to bring a gift to an individual 


5. Pa —In re Ralston’s Estate, 1 
Chest Co 482 

6. Cal—In re Lubin's Estate, 199 P 
15, 186 Cal 326 

68 C J p 542 note 66 

7 Pa—^Appeal of McMillen, 11 
WklyNC 440 

8 Pa—McLean v Wade, 41 Pa 266 
9 . Pa—In re Lawson’s Estate, 107 

A 376, 264 Pa 77 
68 C J p 542 note 68 

10 Pa—In re Loboscinski’s Estate, 
18 Pa List & Co 563 

11 Idaho —In re Coleman’s Estate, 
163 P2d 847, 66 Idaho 567 

Pa—In re Spear's Estate, 22 PaDist 
600 

12 Pa—^In re Spear’s Estate, supra 
13. Cal—In re Budd’s Estate, 135 

P 1131, 166 Cal 286 

14 Pa —McLean v Wade, 41 Pa 
266 

15 Pa —^In re Ralston’s Estate, 1 
Chest Co 482 

16 Pa—In re Ralston’s Estate, su¬ 
pra. 


17 Pa—In re Wenner’s Estate, 17 
PaDist & Co 784 

68 C J p 542 note 76 

18 Pa—Appeal of McMillen, 11 
WklyNC 440 

19. Pa—In re Liapis' Estate, 88 Pa 
Dist & Co 303, 13 Lawrence LJ 
14 

20. Pa—In re Calvin’s Estate, 18 Pa 
Dist 809, 35 Pa Co 545 

21. Pa—In re Deaner’s Estate, 98 
Pa Super 360 

68 C J p 542 note 79 

22 Pa—Swift’s Ex’rs v Easton 
Beneficial Society, 73 Pa 362 

23 Pa—In re Sharp's Estate, 71 Pa 
Super 34 

24. Pa —In re Sharp’s Estate, supra 

25. Pa —In re Sharp’s Estate, supra 
Adnussiozi to home held not contrac¬ 
tual 

A bequest of a substantial part of 
testatrix' estate to the Odd Fellows 
Home for members of society of Odd 
Fellows, their wives and widows, who 
had no legally enforceable right to 
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enter home, was a bequest for a 
“charitable use’’ and void where tes¬ 
tatrix died within thirty days after 
execution of will, notwithstanding 
applicant when he entered home was 
compelled to turn ovei his property 
to home, since such circumstance did 
not change his admission from do¬ 
main of chanty to that of contract 
Pa—In re Lowe's Estate, 192 A 405, 
326 Pa 375, 111 ALR 518 

26 Pa—Miller v. Porter, 53 Pa 292 

27 Pa—In re Calvin’s Estate, 18 
PaDist 809 

28. Ga—Kine v Becker, 9 SB 828, 
82 Ga 563 

68 C J p 543 note 86 

29. Pa—^Appeal of Rhymer, 93 Pa 
142, 39 AmR 936 

Charitable gifts for masses in gener¬ 
al see Chanties § IS 

30 Pa—^In re O’Donnell’s Estate, 
58 A 120, 209 Pa 63 
In re Jennings’ Estate, 20 PaDist. 
& Co 606 

68 C J p 643 note 89, 



§ 109 WILLS 

Within the operation of the statute it must be both 
in trust and for a chantable use, it has been held 
that the statute does not apply to a gift to the per¬ 
son who should be the pastor in charge of a speci¬ 
fied church at the time of the testator’s death of a 
portion of the estate to be used by such person to 
procure the saying of masses for the repose of the 
testator’s soul, because there is no trust 

Bequest contingent on extinction of lineal de¬ 
scendants Notwithstanding the invalidity of a gift 
under some statutes is dependent on the existence 
of lineal descendants, natural or adopted, at the 
death of the testator, since the use of the void gift 
IS not preserved to lineal descendants, anyone inter¬ 
ested in the descent and distribution of the estate 
may assert the invalidity of a bequest, as discussed 
infra subdivision g of this section, and such a stat¬ 
ute may apply to a bequest contingent on the ex¬ 
tinction of lineal descendants ^2 

Exercise of power of appointment A testamen¬ 
tary gift for charitable purposes made in the ex¬ 
ercise of a power of appointment has been held 
to be invalidated by a statute of the type here con¬ 
sidered, where the will was executed within the 
specified period prior to the testator’s death^^ not¬ 
withstanding the will creating the power of appoint¬ 
ment was executed beyond such penod 34 

Statutory exceptions Under an exception from 
the operation of a statute of this type, of the dis¬ 
position of property within the specified period, 
bona fide made for a fair valuable consideration, 
the mere execution of the conditions and directions 
of the bequest itself does not constitute considera¬ 
tion so as to take the bequest out of the operation 
of the statute.35 A bequest to a municipal corpo¬ 
ration for the purpose of constructing a pleasure 
pier is not a gift “for the use or benefit of the 
state” within the meaning of a statutory provision 
excepting from the operation of a statute of the 
type here considered bequests or devises “to the 
state, or any state institution, or for the use or 
benefit of the state ”36 
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(2) Gift Subject to Moral Obligation as to 
Application 

A will executed within the statutory period is valid 
where the donee is not bound in law to apply the gift to a 
purpose Within the statute, but if the purpose of the 
will IS to evade the statute by any secret trust for chari¬ 
table and religious uses, the gift is void 

An absolute gift m a will which was executed 
within the statutory period has been upheld where 
the donee is not bound in law to apply the gift 
to a purpose within the statute, even though the 
gift IS actually intended for such purpose,37 giving 
effect to the will results in an evasion of the stat- 
ute,38 and the donee is under a moral duty so to 
apply the gift 39 The rule has been recognized 
or applied where the absolute gift is in the al¬ 
ternative and its operative effect depends on the 
testator’s death within the statutory penod and 
where, if the testator had survived the statutory 
period, the property involved would go to the char¬ 
ity under the terms of the will 40 The statute may 
not, however, be evaded by any secret trust for 
charitable and religious uses,^^ and where there 
IS an implied agreement at the time the will is 
executed, binding on the donee of a gift absolute in 
form, to apply the gift to a purpose within the 
statute, a trust arises and the statute renders the 
gift void if the will was executed within the stat¬ 
utory period ^2 

g. Who Protected by, and Entitled to Question 
Validity under, Statute; Waiver 

Persons for whose benefit statutes of the type under 
consideration operate may assert the invalidity of a gift, 
but they may also waive or relinquish such benefit. 

While the view has been expressed that the ob¬ 
ject of a statute, the operative effect of which is 
dependent on the existence of lineal descendants 
of the testator, is to protect the testator’s direct 
issue,^^3 Qj- more specifically, is designed for the 
special protection of the children or issue of the 
body, or adopted child of the testator and their 
representatives, ^4 it has been recognized that such 


31- Cal —In re Ward’s Estate, 14 P 
2d 91, 125 Cal App 717 
68 C J p 543 note 90 

32. Ohio—^Patton v Patton, 39 Ohio 
St 390 

33. Pa—In re Gallagher's Estate, 28 
Pa Dist 622 

68 C J p 543 note 94 

34. Pa—In re Graff’s Estate, 16 Pa 
Dist 518 


3S. Cal—In re Houk’s Estate, 200 
P 417, 186 Cal 643 
68 C J p 544 note 2 

37. Pa —In re Hodnett’s Estate, 26 
A 623, 154 Pa 485, 35 Am S R 851, 
—Appeal of Schultz, 80 Pa 396 

38 Pa—In re Bickley's Estate, 113 
A 68, 270 Pa. 101—Appeal of 

Schultz, 80 Pa. 396 
68 C J p 544 note 4 


40. Pa—^In re Bickley’s Estate, 113 
A 68, 270 Pa 101 

68 C J p 644 note 6 

41. Pa—In re Hodnett’s Estate, 26 
A 023. 164 Pa 486, 35 Am S R 851 

In re Isolen’s Estate, 20 Pa Dist 
& Co 535 

42. Pa—In re Stirk’s Estate, 81 A. 
187, 232 Pa 98 

68 C J p 544 note 8 

43. Ohio—Ruple V. Hiram College, 
171 NE 417, 35 Ohio App 8 

44. Ill—Folsom V Ohio State Uni¬ 
versity, 71 NE 384, 210 IlL 404 


35. Pa—In re Vanzant’s Estate, 6 39. Pa—^In re Bickley's Estate, 113 
Pa Co 625 A 68, 270 Pa 101—^Appeal of 

68 C J p 643 note 1. | Schultz, 80 Pa 396. 
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Statute may mure to the benefit of others, and 
that anyone interested in the descent and distribu¬ 
tion of the estate may assert the invalidity of a be¬ 
quest, where the statute is operative because of the 
suivival of persons designated Some gifts may 
be avoided at the instance of an aggrieved heir 
of a designated class who would have been entitled 
to take the property had it not been willed to char¬ 
ity Where the operation of the statute does not 
depend on the survival of any particular relatives, 
heirs, or next of km, it seems that m general any 
person who might be entitled to a share of the 
estate may assert the invalidity of a gift, under the 
statute A charitable institution, however, to 
which a remainder interest was devised by the will, 
executed within the prosciibed period invalidating 
such devise, has no standing whatsoever to ques¬ 
tion the validity of the distribution of the assets 

Waiver, and confirmation of gift within statute 
by person benefited by statute There is authority 
for the view, m respect of some statutes of this 
type, that, since such a statute is a limitation on the 
power of testamentary disposition and there is no 
principle of right or of public policy involved, as 
discussed supra subdivision b of this section, the 
person for whose benefit the statute operates may 
waive or relinquish the benefit,which renders the 
gift valid So, the validity of a provision in a 
will giving to such person the discretionary power 
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to confirm a gift which is within the operation of 
the statute because of the testator’s death within the 
statutory period has been recognized or upheld,^^ 
and the exercise of this power may, pursuant to 
the will, defeat a gift over to third persons of the 
property so made subject to the power The mere 
fact, however, that a person has accepted a bene¬ 
fit under a will does not prevent his questioning 
the validity of a gift in the will to a charitable in¬ 
stitution on the ground that the will was executed 
within the statutory period ^4 Assuming that per¬ 
sons interested m the estate of the testator may 
waive the benefit of the statute, there is no waiver 
where such persons, m litigation subsequent to the 
probate of the will, attack the validity of gifts al¬ 
leged to be subject to the statutory limitation,^5 
such persons are not estopped to attack the valid¬ 
ity of the gifts by the fact that the will was pro¬ 
bated, where the validity of the gifts was not in 
issue in the probate proceedings The heirs are 
not required, m order to avoid waiver of the stat¬ 
ute, to have contested the will, or its validity, with¬ 
in the statutory period,and such heirs, who did 
not appear m the probate proceedings or file ob¬ 
jections to the petition for distnbution, but assert 
their rights by an appeal from the decree of dis¬ 
tribution, do not waive, forfeit, or lose their rights 
to insist that the charitable bequests be limited to 
the statutory sharers 


Ohio—^Davis V Davis, 57 NE 317, 
62 Ohio St 411, 78 Am S R 725 

45 Ohio —^Davis v Davis, supra 
68 C J p 545 note 21 

46, Ohio—Patton v Patton, 39 Ohio 
St 590 

47. Cal —In re Moran’s Estate, 264 
P2d 598, 122 Cal App 2d lb7-—In 
re Bunn's Estate, 223 P 2d 320, 100 
Cal App 2d 228—In re Leymel’^g Es¬ 
tate. 230 P2d 48, 103 Cal App 2d 
778—^In re Randall’s Estate, 194 
P 2d 709, 86 Cal App 2d 422—In re 
Haines’ Estate, 173 P 2d 693, 76 
Cal App 2d 673 

Pla—Taylor v Payne, 17 So 2d 615, 
154 Fla 359. 154 ALR 677, ap¬ 
peal dismissed 65 S Ct 49, 323 U 
S 666, 89 LEd 641, rehearing- 

denied 65 S Ct 113, 323 XJ S 813, 
89 LEd 647 

hears” 

Where heirs of testator, who exe¬ 
cuted will giving- certain property to 
chanties less than thirty days prior 
to his death, were not mentioned in 
will either as substitutional or re¬ 
siduary beneficiaries, and will pro¬ 
vided that residue and remainder 
should go to executrix, heirs were 
not “aggrieved heirs” within mean¬ 
ing of statute. 


Cal —In re Leymel’s Estate, 230 P 2d 
48, 103 Cal App 2d 778 

48. NT—^Ely v Megie, 113 NE 
800, 219 NY 112, reargument de¬ 
nied 114 NE 1066, 219 NT 697 

68 C J p 545 note 23 

49. Pa—In re Bridges’ Estate, 179 
A 70, 318 Pa 591 

50. Ohio —Thomas v Ohio State 
University, 70 NE 896, 70 Ohio 
St 92 

68 C J p 545 note 26 
Qaes-tion of fact 

Whether there has been a waner 
of the protection afforded by statute 
restricting power to make bequests 
to a benevolent, charitable, literary, 
scientific, religious or missionary in¬ 
stitution is a question of fact to be 
determined in appropriate proceed¬ 
ings 

Pla—Taylor v Payne, 17 So 2d 615, 
154 Fla 359, 154 ALR 677, ap¬ 
peal dismissed 66 S Ct 49, 323 US 
666, 89 LEd 641, rehearing denied 
66 set 113, 323 US 813, 89 LEd 
647 

Form of waiver 

Undei statute rendering void be¬ 
quests made to charity by will ex¬ 
ecuted within one year prior to tes¬ 
tator's death, waiver of benefited 
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person’s right may take form of a 
testamentarily conferred power of 
appointment or may be in form of a 
quitclaim deed, or m any other man¬ 
ner which benefited person may 
choose to relinquish his statutorily 
given right 

Ohio—^Deeds v Deeds, Prob , 94 NE 
2d 232 

51. Ohio—^Deeds v Deeds, supra 
52 Ohio —Thomas v Ohio State 
University, 70 NE 896, 70 Ohio 
St 92 

Folsom V Haas, 2 Ohio S & C 
P 559 

63 Ohio —Thomas v Ohio Stale 
University. 70 N E 896, 70 Ohio St 
92 

68 C J p 545 note 27 

64 Ohio—^Kirkbiide v Hickok, 98 
NE2d 815, 155 Ohio St 293 

68 C J p 545 note 28 

55. NT—^Ely V Megie, 113 NE SOO, 
219 NY 112, reargument denied 
114 NE 1066, 219 NY 597 

68 C J p 545 note 29 

56. N T —^Ely v Megie, supra 

57. Cal —In re Moran’s Estate, 264 
P2d 598, 122 Cal App 2d 167 

58. Cal^—In re Moran’s Estate, su¬ 
pra. 
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h. Devolution of Property Where &ift Invalid 

In general, property included in a testamentary gift 
which IS void under a statute of the type here considered 
passes as intestate property where it is not otherwise dis* 
posed of by the will 

In general, property included in a testamentary 
gift which IS void under a statute of the type 
here considered passes as intestate property where 
it IS not otherwise disposed of by the will,^^ but 
such void gifts may pass under a residuary clause 
if that IS the intention of the testator Some of 
these statutes specifically provide that dispositions 
of property which are void under the statute shall 
go to the residuary legatee or devisee, next of kin, or 
heirs, according to law,^l and, under such statute, 
where there is no residuary legatee or devisee®^ en¬ 
titled to take,®3 usually the property goes to the next 
of km or heirs according to law The view has 
been taken, however, that such statutory provision 
for disposition of the property as stated ‘'according 
to law^’ means to one or the other as the case 
may be, under the existing law of distribution 
The general rule of construction against intes¬ 
tacy has been applied®5 m holding that, where no 
residuary legatee was named and the will evidenced 
a clear intention to dispose of the whole of the tes¬ 
tator’s estate, the property covered by the void gift 
should be applied to the payment of the general 
legacies until the general legatees should receive 
the amount given them by the will®® and that the 
balance of the void gift, if any, would go to the 
next of km ®'^ 

While it seems that in the absence of a statute 


to the contrary a void gift of a share of the re¬ 
siduary estate passes to the heirs or next of km,®8 
under the above statutory provision for the dis¬ 
posal of void gifts, it has been held that property 
covered by a void bequest of a share of the residu¬ 
ary estate passes to the other residuary legatees m 
proportion to their respective interests in the residu¬ 
ary fund by virtue of a general statute so providing 
in respect of void residuary gifts Such general 
statute does not apply where the devisees are life 
tenant and remainderman respectively and the de¬ 
vise of the remainder is void because the will was 
executed within the statutory penod 

In some jurisdictions, in determining the devolu¬ 
tion of property included in a gift void because 
the will was executed within the statutory period, 
where the residuary clause admits of a limited ap¬ 
plication as well as a more general application, it 
is given a construction which is more favorable to 
the heir at law Where the residuary clause is 
limited in terms to the balance that remains after 
the payment of certain legacies from a fund derived 
from particular property, the amount of the void 
legacies does not pass under such clause,but is 
subject, as property undisposed of, to the statutes 
of descent and distribution.*^^ 

§ 110, - Restrictions as to Amount of Gift 

a In general 

b Nature, purpose, and general rules of 
construction of statutes 
c Survivorship of particular relatives or 
heirs 


59. Cal—In re Fleishman's Estate, 
146 P2d 86. 62 Cal App 2d 588 
Ohio —Morgan v First Nat Bank of 
Cincinnati, 84 NB2d 612, 84 Ohio 
App 345 

68 C J p 545 note 32 
Adopted children 

Benefits conferred by statute mak¬ 
ing invalid a will beaueathmg es¬ 
tate to benevolent or other similar 
purposes unless executed one year 
prior to death of testator if tes¬ 
tator died leaving issue of his body 
or adopted child or lineal descend¬ 
ants of either are not restricted to 
persons adopted under laws of state, 
nor are such rights and benefits lim¬ 
ited to minors 

Ohio—Barrett v Delmore, 54 NE2d 
789, 143 Ohio St 203, 153 ALR 
192 

Persons not entitled to inherit 

Where will of testator was execut¬ 
ed more than nine months prior to 
his death and left his estate to a non¬ 
profit corporation and his sole heir 
was a half-sister, she was not entitled 
to inherit any part of his estate 


Cal —In re Mealy’s Estate, 204 P 2d 
971, 91 Cal App 2d 371 

60. NT —Carter v Board of Educa¬ 

tion of Presbyterian Church of 
United States. 23 NTS 95, 68 

Hun 435, affirmed 39 NE 628, 144 
NT 621 

61. Pa—In re Koehler’s Estate, 61 
A 2d 870, 360 Pa 460—In re Teis- 
ley's Estate, 66 A-2d 205, 358 Pa 
200—In re Hartman’s Estate, 182 
A 234, 320 Pa 321 

In re Isolen’s Estate, 20 PaDist 
& Co 535 

In re Linde’s Estate, Orph, 68 
Montg Co 214 
68 C J p 545 note 34 
Distiibation of residue 

Beauest of residuary estate to 
chanty was valid, although will was 
executed within thirty days of death 
of testatrix leaving surviving heirs 
within third degree of consanguinity, 
where under substitutional residuary 
clause, residuary estate must be dis¬ 
tributed to a nonrelative should be¬ 
quest to chanty be held invalid 
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Cal—In re Haines’ Estate, 173 P 2d 
693, 76 Cal App 2d 673 


62 Pa — 

-Price 

V Maxwell, 28 

Pa 

23 




63 Pa — 

-In re 

Lightnei's Appeal, 

57 Pa Super 469 


64 Pa — 

-In re 

Calvin’s Estate, 

18 

Pa Dist 

809 



65. Pa — 

-In re 

Calvin’s Estate, 

18 


PaDist 809 

66 Pa—In re Calvin’s Estate, su¬ 
pra 

67 Pa—In re Calvin's Estate, su¬ 
pra 

68. Pa—In re Alter's Estate, 4 Pa 
Co 658, 19 Phila 9 

69 Pa—In re Wenner's Estate, 17 
PaDist & Co 784 

70 Pa—In re McNulty’s Estate, 29 
PaDist 709 

71. Ohio—Davis v Davis, 67 NE 
317, 62 Ohio St 411, 78 Am S R 725 

72. Ohio —Davis v Davis, supra 

73. Ohio —^Davis v Davis, supra- 
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d What law governs; foreign corpora¬ 
tions, societies, or associations 
e Corporations, societies, associations, 
and institutions within statute 
f Type or form of gift 
g Who may question gifts, waiver and 
estoppel 

h Amount of estate and of gifts subject 
to statute and disposable amount 
i Interest, increase, and losses 
j Charges to share of estate not ap¬ 
plicable to gifts within statute 
k Payment of gifts within statute, ad¬ 
justment among such gifts, and 
vesting of title 

1. Devolution of property not available 
for gifts subject to statute 

a. In General 

Some statutes impose restrictions as to the share 
of the estate which a testator may devise or bequeath 
for charitable, benevolent, and like purposes if he leaves 
specified heirs, and no bequest is valid in excess of the 
specified share 

Some statutes impose restnctions as to the share 
of his estate which a testator may devise or be¬ 
queath for charitable, benevolent, and like purposes 
if he leaves specified heirs,and where more than 
the share permitted is devised or bequeathed and 
the statutory restnction is otherwise applicable, the 
gift will be declared void or ineffective as to the 
excess if the question is duly raised Under some 
statutes, if certain specified relatives survive, no 
bequest of the type designated shall be valid in 


excess of a specified share of the estate after pay^ 
ment of debts,but if the excess is inconsequen¬ 
tial, It comes within the maxim de minimis non 
curat lex, and such gift will be sustained Under 
other statutes a gift in excess of the specified share 
IS wholly void,*^® notwithstanding other statutes en¬ 
able the court of chancery to effectuate a testator’s 
purpose by approximation “in a manner most similar 
to that indicated by the testator” or “in a manner 
next most consonant with the specified mode pre¬ 
scribed 

Statutes here considered do not prohibit charita¬ 
ble gifts altogether,80 and do not compel the testa¬ 
tor to give his property, or any part of it, to his 
relatives,81 and when specified relatives do not 
survive the testator, or they waive the restriction, 
there is no limitation as to the amount left to 
chanty 82 Most of these statutes regulate and 
control testamentary disposition only 83 The view 
has been expressed that the will is to be read as 
though the statutory restnction is a part of it.8^ 
In the absence of statute or constitutional provi¬ 
sion in this regard no limitation as to the amount 
which a testator may give for charitable, benevo¬ 
lent, and like purposes is applicable 85 

b* Nature, Purpose, and General Rules of Con¬ 
struction of Statutes 

Statutes which restrict the amount of the gift to 
charitable institutions are not mortmain acts Their 
purpose IS to prevent improvident gifts to the exclusion of 
the testator's lawful heirs, and are usually strictly con¬ 
strued 

Statutes of the type here considered are not 


74 Cal—In re Randall’s Estate, 194 
P2d 709, 86 CalApp2d 422 

N T —In re Brown's Estate, 1 N Y S 
2d 420, 164 Misc 65—In re Gau- 
bert’s Estate, 299 NYS 619, 164 
Misc 768 

In re Baeuchle’s Will, 82 NYS 
2d 371, affirmed 94 N Y S 2d 582, 
276 App Div 925, affirmed 93 NE 
2d 491, 301 NY 582 

75 NY —In re Donnelly’s Estate, 
14 NYS2d 700, 172 Misc 107— 
In re Gaubert’s Estate, 299 NYS 
619, 164 Misc 768—In re Rosen¬ 
berg’s Will, 299 NYS 462, 164 
Misc 837 

68 C J p 646 note 49 

76. D S —Humphrey v Millard, C C 
AN Y, 79 F 2d 107 

NY—In re Skillman’s Will, 286 N 
YS 673, 247 AppDiv 327 

In re Baumwald’s Estate, 81 NY 
S 2d 779, 192 Misc 846—In re Gau¬ 
bert’s Estate, 299 NYS 619, 164 
Misc 768—^In re Kaufman’s Es¬ 
tate, 286 NTS 347, 158 Misc 102— 


In re Bowker’s Estate, 283 NYS 
564, 157 Misc 341 
68 C J p 646 notes 51, 62 

77 NY —In re Bowker’s Estate, 
supra 

78 Ga —Trustees of University of 
Georgia v Denmark, 81 S E 230, 
141 Ga 390 

68 C J p 546 note 53 

79 Ga—^Kelley v Welborn, 35 S E 
636, 110 Ga 540 

80 Cal—In re Dwyer’s Estate, 115 
P 242, 159 Cal 680 

68 C J p 546 note 55 
limitation on gifts is not for 
charitable pui poses in general, but 
only on gifts to charitable corpora¬ 
tions or societies or in trust for char¬ 
itable uses 

Cal—In re Hamilton’s Estate, 186 
P 587, 181 Cal 768 
In re Steinman’s Estate, 94 P 2d 
821, 35 Cal App 2d 95 

81. Iowa—In re Ihmes’ Estate, 134 
NW 429, 154 Iowa 20. 

68 C J p 546 note 56 
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82. Cal—In re Cottrill’s Estate, 150 
P2d 214, 65 Cal App 2d 222 
Miss —Bell V Mississippi Orphans 
Home, 5 So 2d 214, 192 Miss 205 

83 NY —^Robb V Washington, etc , 
College. 78 NB 359, 185 NY 485 

84 NY—In re Walker’s Will, 32 
NB 633, 136 NY 20 

In re Title Guarantee &, Trust 
Co, 165 NYS 71, 100 Misc 72 
Where will is clear and definitely 
provides method for validly dispos¬ 
ing of testator's entire estate, it is 
not necessary or proper to read into 
it statutory provisions limiting char¬ 
itable bequests 

N Y —In re Bates' Estate. 5 N Y S 2d 
705, 254 At>p Div 900, resettled 8 
NYS 2d 121, 255 AppDiv 868, af¬ 
firmed 23 NE2d 534, 281 NY 692, 
motion denied 25 N E 2d 144, 282 N 
Y 591 

85 Mass —^Hubbard v Worcester 
Art Museum, 80 NE 490, 194 Mass 
280, 9 LRA.NS, 689, 10 Ann Cas 
1026, 12 ProbRepAnn 416, 

68 C J p 547 note 60 
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mortmain acts®® directed at chanties The pur¬ 
pose of such a statute is to protect the natural ob¬ 
jects of the testator’s bounty from the making of 
improvident gifts to their neglect®® or, as sometimes 
stated, to prevent improvident gifts to the ex¬ 
clusion of the testator’s lawful heirs So it is 
usually considered that such a statute is not a 
declaration of public policy against dispositions in 
favor of chanties,®® the prohibition is not made 
in the public interest but only for the prevention 
of what the statute regards as a private wrong 
Accordingly, these statutes usually constitute a 
limitation on testamentary power,®2 and do not dis¬ 
qualify the devisee or legatee to take the testamen¬ 
tary gift The statutes do not operate on the 
capacity of corporations, institutions, or individuals 
to take chantable testamentary gifts,®^ or pre¬ 
scribe or limit the amount or kind of property a cor¬ 
poration may take,®^ and, therefore, they are not 
arbitrary and discriminatory®® On the other hand, 
the view has been taken that a statute of this type 
is not designed to establish charitable uses as they 
were known at common law,®*^ and that it does 
not authorize any particular character of persons 
to accept a gift made by devise or bequest ®® 

While there is authority for the view that stat¬ 
utory restrictions here considered are not to be 


extended beyond the express language used,®® and 
may not by judicial interpretation be made to in¬ 
clude that which, by fair construction, is excluded,^ 
the view has also been expressed that such stat¬ 
ute should be liberally construed to effectuate the 
humanitanan purpose of the statute, namely, the 
protection of the testator’s family 2 The fact that 
one of the persons named therein, on whose sur¬ 
vival the operation of the statute depends, has an 
ample estate of his own does not authorize a con¬ 
struction of the statute favorable to a charitable 
or benevolent organization claiming under the will 2 

Furthermore, it has been laid down that such stat¬ 
ute IS to be strictly construed in favor of the per¬ 
sons named in the statute,^ but not m favor of any 
other person,® also, that such statute should be 
strictly construed against those who seek to invali¬ 
date testamentaiy provisions ® Unless express and 
unmistakable declarations of public policy forbid, 
an interpretation consonant with the testator’s real 
purpose should be adopted It is the exclusion by 
a testator of those persons who come within the 
express terms of a statute which provides that no 
person leaving a wife or child or descendants of a 
child shall devise more than a certain share of 
the estate to certain institutions to the exclusion 
of such wife or child which is prohibited ® In 


86, US —Mead v Welch, C C A Cal , 
95 P2d 617 

Pla—Taylor v Payne, 17 So 2d 615, 
154 Fla 359, 154 ALR 677, appeal 
dismissed 65 S Ct 49 323 US 666, 
89 L Fd 541, rehearing* denied 65 
set 113, 323 UR 813, 89 LEd 
647 

NY—In re Watson's Estate, 30 N 
T S 2d 577, 177 Miac 308 
68 C J p 547 note 63 

87, N Y —In re Blumenthal’s Es¬ 
tate, 215 NTS 142, 126 Misc 603 

88, US —Mead v Welch, C C A Cal, 
95 F2d 617 

Fla —‘Corpus Juris cited lu Taylor 
V Payne, 17 So 2d 615, 618. 154 
Fla 359, 164 ALR 677, appeal 
dismissed 65 S Ct 49, 323 US 666, 
89 LEd 541, reheaung denied 65 
set 113, 323 US 813, 89 LEd 
647 

Idaho—In re Coleman's Estate, 163 
P2d 847, 66 Idaho 567 
NY—In re Skillman’s Will, 2SG NT 
S 673, 247 App Div 327 

In le Hills, 283 NTS 733, 157 
Misc 109 

68 C J p 547 note 65 

89. Mont—In re Beck's Estate, 121 
P 784, 1057, 44 Mont 561 

90 US —Mead v Welch, C C A Cal, 
95 F2d 617 

Cal—In re Dwyer's Estate, 115 P 
242, 159 Cal 680 


Idaho—In re Coleman’s Estate, 163 
P 2d S47, 66 Idaho 567 

91 NY —Trustees of Amherst Col¬ 
lege V Ritch, 45 NE 876, 151 N 
T 282, 37 LRA 305 

GS C J p 547 note 68 

92 Cal —^In re Dwyer’s Estate, 115 
P 242, 159 Cal 680 

68 C J p 547 note 69 

93 NY —Trustees of Amherst Col¬ 
lege V Ritch, 45 NE 876, 151 NY 
282. 37 L R A 305 

Scott V Ives. 51 NTS 49, 22 
Misc 759 

94. Cal—In re Dwyer’s Estate, 116 
P 242, 159 Cal 680 

N Y —Chamberlain v Chamberlaan, 
43 N Y 424 

95, N Y —Trustees of Amherst Col¬ 
lege V Ritch, 45 NE 876, 151 N 
T 282, 37 LRA 305 

93 Iowa—^Decker v American Uni¬ 
versity, 20 NW2d 466, 236 Iowa 
895 

97. Mont—In re Beck’s Estate, 121 
P 784, 1057, 44 Mont 661 

98 Mont—In re Beck’s Estate, su¬ 
pra 

99. Cal —In re Davison's Estate, 216 
P2d 504, 96 Cal App 2d 263 

Iowa—^Ross V Alleghany Theologi¬ 
cal Seminary, 215 NW. 710, 204 
Iowa 648 I 


“Issue” aud “desceudaut” are in¬ 
terchangeable terms 
NT—In re Holyland’s Will, 116 N 
T S 2d 628 

1. Iowa—In re eleven’s Estate, 142 
NW 986, 161 Iowa 289 

Assumption excluded in view of spe. 
cific language 

Under statute providing that no 
person having husband, wife, child, 
or descendant, or parent shall leave 
more than one half of estate to char¬ 
ity, court could not assume legisla¬ 
ture meant distributee when it used 
such words 

NY—In re Holyland’s Will, 116 NY 
S2d 628 

2 NY —In re Watkins’ Estate, 194 
NYS 342, 118 Misc 645 

3. NY —In re Rowland's Will, 232 
NYS 127. 225 AppDiv 118 

4 Ga—Monohan v O’Byrne, 95 S E 
210. 147 Ga 633 

5 Ga—Monohan v O'Byme, supra 

8 NY—In re Plaster's Will, 43 N 
Y S 2d 1, 266 App Div 439, appeal 
granted 44 NYS 2d 173, 266 App 
Div 926. affirmed 69 NE2d 181, 
293 NY 822 

7. NY —In re Kaufman’s Estate, 
285 NYS 347, 168 Misc 102 

8. Ga—Monohan v. O'Byrne, 95 SE 
210, 147 Ga. 633 
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general, a statute of this type speaks as of the 
time of the death of the testator,^ and not as of 
the date of the execution of the will 

c. Survivorship of Particular Relatives or Heirs 

Statutes restricting gifts to charities usually apply 
if specified heirs survive the testator The burden of 
proof as to the survival of specified relatives is on those 
who attack the validity of the gift 

A statute imposing a restriction as to the share 
of a testator^s estate which may be given to cer¬ 
tain organizations or for certain purposes, which, 
in terms, refers to a testator, leaving heirs^i or 
his having certain specified relatives,^2 (j[oes not 
apply if the testator is not survived by such heirs 
or relatives, and m the absence of these surviving 
heirs or relatives, the will may dispose of the bulk^^ 
or the whole^^ of his estate to charitable or benevo¬ 
lent and like organizations, or for charitable or 
benevolent and like purposes or uses In reaching 
this conclusion the view has been taken that a stat¬ 
utory piovision that no person “having” certain 
specified relations shall by his or her last will and 
testament devise or bequeath to certain societies, 
associations, or corporations more than a specified 
share of his or her estate speaks as of the death 
of the testator or testatrix and not as of the time 
of the execution of the will,i5 and, therefore, does 
not apply where none of the specified relatives sur¬ 
vives the testator,16 notwithstanding such rela¬ 
tive or relatives were in existence when the will 
was made As bearing on the applicability of the 
statute, the death of a relative named in the statute 
simultaneously with the testator is in effect the same 
as death before the testator’s death is 


In general, the burden of proving that one or 
more of the designated heirs or relatives survived 
the testator is on those who attack the validity of 
the gift under the statute Where the applicabil¬ 
ity of the statute depends on the survival of a par¬ 
ticular relative of the testator and such relative 
and the testator perished in a common disaster, in 
the absence of a statute providing otherwise, there 
IS no presumption of survivorship in the absence 
of proof tending to show the order of death,26 
the courts treat the matter as though the deaths oc¬ 
curred simultaneously 21 

Particular survivors. As already pointed out 
whether or not a statute imposing restrictions as 
to the disposable share is applicable usually at least 
depends on the survivorship of certain specific rela¬ 
tives or heirs Some statutory restnctions of this 
type specify the husband, wife, child, descendants, 
or parent of the testator or testatrix ,22 others 
specify spouse, brother, sister, nephew, niece, de¬ 
scendant or ancestor 23 “Child,” as used in such 
a statute, has been construed to include an illegiti¬ 
mate child24 and also an adopted child,26 but not 
a grandchild 26 Where the statute includes a sur¬ 
viving wife, it applies to a widow, although she was 
living apart from the testator at the time of his 
death,27 and a like rule applies where a husband 
survives the testatrix notwithstanding she had ob¬ 
tained a divorce from bed and board 28 

d. What Law Governs; Foreign Corporations, 
Societies, or Associations 

The statute which is in force at the time of the tes- 
tator^s death governs, and the law of the state of the 
testator's domicile has been applied with respect to be- 


9 NT—In re Seymour, 146 NE 
372, 239 NT 259 

68 C J p 547 note 82 

10. NT—Fisher v Lister, 223 NT 
S 321, 130 Misc 1, modified on 
other grounds 226 NTS 484, 222 
App Div 841 

11. Cal—In le Dwyei’s Estate, 115 
P 242, 159 Cal 680 

12. N T —St John v Andrews In¬ 
stitute for Girls, 83 N E 981, 191 
NT 254, 14 Ann Cas 708, reargu¬ 
ment denied 85 NE 1115, 192 NT 
583, and error dismissed 29 S Ct 
601, 214 US 19, 63 L Ed 892 

68 C J p 548 note 86 

13. NT—In re Danklefsen’s Will, 
157 NTS 119, 171 AppDiv 339 

14. Cal—In re Dwyer’s Estate, 116 
P 242, 169 Cal 680 

15. N T —St John v Andrews Insti¬ 
tute for Girls, 83 NE 981, 191 N 
T 264, 14 Ann Cas, 708, reaigument 
denied 85 NE 1115, 192 N.T. 683, 


and error dismissed 29 S Ct 601, 
214 U S 19, 53 LEd 892 
68 C J p 548 note 89 
16 NT—St John v Andrews Insti¬ 
tute for Girls, supra 
17. N T —St John v Andrews Insti¬ 
tute for Girls, supra 
18 NT—St John V Andrews Insti¬ 
tute for Girls, supra 
68 C J p 548 note 92 
19. NT—St John V Andrews Insti¬ 
tute for Girls, supra 
20 NT —St John V. Andrews Insti¬ 
tute for Girls, supra 
Presumption of survivorship in case 
of death in common disaster m 
general see Death § 11. 

21. N T —St John v Andrews Insti¬ 
tute for Girls, supra 
22 NT—In re Gauhert’s Estate, 
299 NTS 619, 164 Misc 768 
68 C J p 548 note 97 

23. Cal—In re Randall’s Estate, 194 
P2d 709, 86 Cal App 2d 422, 
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Prior law 

For decisions under the California 
statute prior to its amendment see 
68 C J p 548 note 1 

24. Iowa—Hastings v Rathbone, 
188 NW 960, 194 Iowa 177, 23 A 
LR 392 

68 C J p 649 note 2 

25. NT—In re Upjohn's Will, 107 
NE 2d 492, 304 NT 366 

68 C J p 549 note 3 

26. NT—In re Tone's Will, 174 N 
TS 391, 186 AppDiv 361, affiimea 
123 NE 892, 22b NT 696, and mo¬ 
tion denied 125 NE 926, 227 NT 
584 

68 C J p 549 note 4 

27. NT—In re Watkms’ Estate, 194 
NTS 342, 118 Misc 645 

68 C J p 549 note 6 

28. NT—In re Moseley's Will, 247 
I NTS 520, 138 Misc 847. 

1 68 C J p 549 note 6. 
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quests of personal property. Some statutes apply to 
testamentary gifts to foreign corporations. 

In general, a statute of this kind which is in 
force at the time of the testator’s death governs, 
and an amendment of such statute will not affect 
gifts in a will of the testator who died before the 
amendment became operative Some statutes of 
the type here considered relate only to domestic 
corporations,31 and, therefore, impliedly eliminate 
from their operation gifts to foreign corporations 
contained in the will of a testator domiciled in the 
state in which the statute has been enacted 32 Such 
a statute may not arbitrarily be extended to include 
gifts to foreign corporations,33 and it seems that 
an amendment of such statute extending its oper¬ 
ation to foreign corporations does not affect the will 
of a testator who died before the amendment be¬ 
came operative 34 

Under the construction given a statute of this 
type, however, it applies to testamentary gifts to 
foreign corporations,35 even though the statute does 
not specifically mention foreign corporations,3 6 
as, for example, to a gift of personal property by 
a testator domiciled m the state in which the statute 
is enacted to a corporation of another state 37 
While the applicability of a statute of a state other 
than that of the testator’s domicile has been rec¬ 
ognised where the testator leaves real property 
situated in such other state,38 according to some 
cases, a statute of a state other than that of the 
testator’s domicile does not apply to bequests of 
personal property,39 even where the bequest is to 
a corporation of such other state ^9 

By virtue of statutory provision, the validity of 
which has been upheld or recognized,^! the statute 


of a state limiting the share of his estate which a 
testator leaving heirs may give to charitable or 
benevolent societies or corporations or for charita¬ 
ble uses applies to gifts of personal property which 
has a situs in the state, contained in a will of a 
testator domiciled in another state at the time of 
his death,42 but such statutory provision has no 
application to personal property which may not be 
regarded as having a situs within the state 43 The 
applicability of a statute limiting the amount of 
testamentary gifts, of the state in which the testa¬ 
tor was domiciled at the time of his death, has been 
denied in respect of property which is being ad¬ 
ministered in the state of the testator’s original dom¬ 
icile, by virtue of a statutory provision of the 
latter state 44 

e. Corporations, Societies, Associations, and In¬ 
stitutions within Statute 

Some of the statutes here considered apply to testa¬ 
mentary gifts to specified types of societies, associations, 
corporations, or institutions, but certain statutes do not 
apply to gifts to a state government, a state institution, 
or a municipality. 

Some of the statutes here considered apply to 
testamentary gifts to specified types of societies, 
associations, corporations, or institutions, and 
whether or not a particular society, association, cor¬ 
poration, or institution comes within the operation 
of a particular statute depends on the terms of such 
statute 45 Some statutes appaiently apply only to 
gifts to corporations 46 In general, m order to de¬ 
termine the status of a corporation and to ascertain 
the purposes for which it was incorporated, as af¬ 
fecting the applicability of the statutory restric¬ 
tion, recourse must be had or consideration given to 


29 NT—^In re Kaufman’s Estate, 
285 NTS 347, 158 Misc 102 

68 C J p 549 note 8 

30 NT—In re Gardner’s Estate, 

272 NTS 681, 151 Misc 342 

68 C J p 549 note 9 

31 Iowa—Ross v Alleghany Theo¬ 
logical Seminary, 215 NW 710, 204 
Iowa 648 

32 Iowa—Ross V Alleghany Theo¬ 
logical Seminary, supra 

33. Iowa—Ross V Alleghany Theo¬ 
logical Seminary, supra 

34. Iowa —Ross v Alleghany Theo¬ 
logical Seminary, supra 

35 NT—^Hollis V Drew, 95 NT 
166 

68 C J p 549 note 14 

36. NT—Chamberlain v. Chamber- 
lain, 43 N T 424 

37. N T —Chamberlain v Chamber- 
lain, supra 

Scott V Ives, 51 NTS 49, 22 
Misc 749. 


38, NT—Decker v Vreeland, 115 

NB 989, 220 NT 326 
68 CJ p 549 note 17. 

Infringing on right of a foreign state 

The policy expressed in statute 
providing that devise to chanty shall 
be valid only to extent of one half 
of estate, where testator has wife, 
child, descendant, or parent, ap¬ 
plies to nonresident as well as resi¬ 
dent testators, even though its ef¬ 
fectuation may at times come peril¬ 
ously close to infringing on right 
of a foreign state to regulate man¬ 
ner of devolution of property hav¬ 
ing permanent situs within its con¬ 
fines, or belonging to one of its own 
citizens, in apparent violation of pri¬ 
mary rules that disposition of real¬ 
ty IS to be determined in accordance 
with laws of its situs, and of per¬ 
sonalty by those of domicile of own¬ 
er 

NT—In re Gaubert’s Estate, 299 N 
TS 619, 164 Misc 768. 
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39 Ill —Schultz V Chicago City 
Bank & Trust Co, 51 NE2d 140, 
384 Ill 148 

68 C J p 549 note 18 

40. Mass—^Healy v Reed, 26 NE 
404, 153 Mass 197, 10 LRA 766. 

68 C J p 549 note 19 

41. Cal—^Estate v Lathrop, 131 F 
752, 165 Cal 243 

42 Cal—In re Sloane's Estate, 152 
P 540, 171 Cal 248 

68 C J p 549 note 21 

43 Cal—In re Layton’s Estate, 19 
P2d 793, 217 Cal 451 

68 C J p 550 note 22 

44. Md—Johns Hopkins University 
V Uhng, 125 A 606, 145 Md 114 

68 CJ p 550 note 23 

45 NT—^Kerr v Dougherty, 79 N. 
T. 327 

68 C J p 650 note 27. 

46 Iowa—Randleman v Williams^ 
194 NW 964, 196 Iowa 538. 

68 C J. p 550 note 28. 
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the statute by which it was incorporated or its char¬ 
ter and the statute under which it was framed, 
its constitution and by-laws,^^ or what has been 
done or may be done thereunder in the absence 
of any other evidence as to the character of a par¬ 
ticular corporation, its character may be determined 
from Its works 

The fact that a corporation was organized under 
a special act does not prevent its classification as 
a charitable corporation, under a statute of the 
type here considered applicable to gifts to charita¬ 
ble corporations, notwithstanding a constitutional 
provision forbidding incorporation by special act 
except for a purpose other than charitable and m 
cases where, in the judgment of the legislature, 
the objects of the corporation cannot be attained 
under general laws 51 The view has been taken 
that, where both "'benevolent” and "charitable” or¬ 
ganizations are designated by the statute, the terms 
are not synonymous, 52 but there is also authority 
for the view that there is no substantial difference 
between the two terms 53 

Statutory exceptions In order to claim the ap¬ 
plicability of a provision of the statute excepting 
gifts to certain institutions from the operation of 
the statute of the type here considered, it must 
appear that the institution in question is within the 
exception 54 A statutory provision excepting be¬ 
quests and devises to any state institution or mu- 
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nicipahty, or for the use or benefit of any state in¬ 
stitution, exempts from the operation of the statute 
all absolute bequests and devises and all bequests 
and devises in trust for charitable uses where the 
beneficiary is a state institution,55 a municipality,55 
or an institution exempt from the taxation 57 A 
county hospital is not, however, a "state institu¬ 
tion,”5 3 nor is a gift to such hospital for the pur¬ 
pose of a special ward a gift "for the use or bene¬ 
fit” of a state institution,53 within the meaning of 
the exception, so as to take the gift out of the 
operation of the statutory restriction 

Particular corporationSj societieSj associations, 
and institutions The view has been taken that 
a statute of the type here considered applicable to 
gifts to charitable or benevolent societies or corpo¬ 
rations includes a gift to a bishop as a corporation 
sole,50 and a gift to an institution organized for a 
political purpose 51 A statute applicable to testa¬ 
mentary gifts to corporations not for pecuniary 
profit has been held to include a corporation or¬ 
ganized to conduct a hospital,52 an orphanage,53 
and a home for aged persons,54 but a bishop of a 
particular church is not necessarily a corporation 
within the meaning of such statute55 notwithstand¬ 
ing he IS for some purposes denominated a cor¬ 
poration sole 56 A statute imposing a restriction 
on devises or bequests to an educational institution57 
applies to a devise to a state university, 58 and a 
church IS a “religious institution” within the mean- 


47, NY—In re Rowland’s Will, 232 
NYS 127, 225 App Div 118 
In re Watkins’ Estate, 194 NY S 
342, 118 Misc 645 

48 NY—In re Watkins’ Estate, su¬ 
pra 

49 NY—In re Watkins’ Estate, su¬ 
pra 

50 NY—In re Title Guarantee & 
Trust Co, 165 NYS 71, 100 Misc 
72 

68 C J p 550 note 32 

51. NY—^In re Rowland’s Will, 232 
NYS 127, 225 App Div 118 

52. NY—In re Watkins’ Estate, 194 
NYS 342, 118 Misc 645 

68 CJ p 650 note 34 

53 Cal—In re Halm's Estate, 239 
P 307, 196 Cal 778 

68 C J p 550 note 35 

54. Cal—In re Bartlett's Estate, 10 
P2d 126, 122 Cal App 375 

68 C J p 550 note 35% 

55. Cal—In re Purington’s Estate, 
250 P 667, 199 Cal 661 

68 C J p 651 note 36 

66. Cal —In re Punngton's Estate, 
supra. 


Memorial for pulslio at large 

IVliere public charitable memorial 
provided for m will was intended 
as a memorial for the public at lar^e 
and wsug not necessarily intended to 
become property of county or to be 
confined to sole benefit of county as 
a subdivision of state, section, relat¬ 
ing- to bequests to political subdivi¬ 
sions of state, did not take bequest 
out of inhibitions of section restrict¬ 
ing: charitable bequests to one third 
of estate as against testatrix' niece 
as her heir 

Cal—In re Butin’s Estate, 183 P 2d 
304, 81 Cal App 2d 76 

57. Cal—In re Davis’ Estate, 168 P 
2d 789, 74 Cal App 2d 357—In re 
Munson’s Estate, 129 P 2d 420, 54 
Cal App 2d 590 

58- Cal —In re Johnston's Estate, 
239 P 397, 197 Cal 28 
68 C J p 551 note 38 

59. Cal—In re Johnston’s Estate, 
supra 

60 Cal—In re Fitzgerald’s Estate, 
217 P 773, 62 Cal App 744 

68 C J p 661 note 40 

61 Cal—In re Murphey’s Estate, 62 
P 2d 374, 7 Cal 2d 712 
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62, Iowa—^In re Dimes’ Estate, 134 
NW 429, 154 Iowa 20 

63, Iowa—^Hastings v Rathbone, 
188 NW 960, 194 Iowa 177, 23 A 
DR 392 

68 CJ p 551 note 42 

64 Cal—In re Henderson’s Estate, 
112 P2d 605, 17 Cal 2d 853 

Iowa—In re Ihmes’ Estate, 134 NW 
429, 154 Iowa 20 

65 Iowa—^Rine v Wagner, 113 N 
W 471, 135 Iowa 626 

66 Iowa—Rine v Wagner, supra 

67. School for blind, which was ex¬ 
clusively owned, operated, and main¬ 
tained by the state, was an educa¬ 
tional and civil institution which fell 
within constitutional provision pro¬ 
hibiting bequest of more than one 
third of estate to any charitable, re¬ 
ligious, educational or civil institu¬ 
tion to exclusion of decedent’s child 
Miss —Mississippi School for Blind 
V Armstrong, 62 So 2d 369, 216 
Miss 348 

63 Ga—Trustees of University of 
Georgia v Denmark, 81 S E 238, 
141 Ga 390 
68 C J p 651 note 46. 
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ing of a restriction on a devise to such an institu- 
tion,69 

Among other organizations which, it has been 
held or recognized, are subject to a statutory re¬ 
striction of the type here considered on testamen¬ 
tary gifts to benevolent, charitable, literary, scien¬ 
tific, religious, or missionary societies, associations, 
or corporations,'^0 are a corporation or association 
whose object or purpose is educational,*^^ as, for 
example, a university a Young Men’s Christian 
Association,3 a board of commissioners for for¬ 
eign missions a mutual benefit corporation or 
association and a society for the prevention of 
cruelty to animals There is, however, author¬ 
ity for the view that such statute does not apply to 
gifts to the United States govemment,'^'^ to a state 

government,'^3 or to a municipal corporation A 
membership corporation is not a charitable corpo¬ 
ration within the statute 3^ 

f, Type or Form of Gift 

(1) In general 

(2) Gifts to individuals or to corpora¬ 

tions not within statute and trusts 
in general 

(3) Gifts for particular purposes or uses 

or to particular persons 

(1) In General 

Gifts are not subject to the operation of the statute 
unless they come plainly within the terms thereof, the 
statute has been held applicable to gifts of contingent re¬ 
mainders 


The question as to whether a particular gift is 
affected by the statutes here considered is deter¬ 
minable by the terms of the particular statute in¬ 
volved There is authonty for the view that a 
statute of this type cannot by judicial interpretation 
be made to include a gift which by fair construction 
is excluded, 3t and that, since the statute is a limi¬ 
tation on the right of a testator to dispose of his 
property, a gift is not subject to the operation of 
the statute unless the gift comes plainly within the 
terms of the statute 32 Some of these statutes im¬ 
pose no limitation on gifts in general for chanta- 
ble uses 33 In general, a direct gift to a corporation, 
gifts to which are subject to the statutory limita¬ 
tion, IS subject to the limitations^ and a gift to 
an institution operated by such a corporation has 
been regarded as a gift to the corporation so as 
to bring the case within the operation of the limi¬ 
tation 3S 

Exercise of pozuer of appointment. The view has 
been taken that a statute of this type does not ap¬ 
ply to gifts to a charitable or benevolent institu¬ 
tion, made in the exercise of a power of appointment 
conferred on the testator by the will of another,36 
or made in the exercise of a power of appointment 
over the remainder of a trust fund created by tes¬ 
tator for the benefit of another by a deed of trust 
in which the power was reserved.3*^ 

Exclusion of specified relatives Under a statute 
forbidding the gift of more than a specified share 
of the testator’s estate to certain institutions “to the 
exclusion of’ a surviving wife or child, a will ef¬ 
fects such exclusion where it creates a life estate 


69 Ga—^Kelley v Welborn, 35 SE 
636, 110 Ga. 540 

HDimitatiozi as to tlie size of realty 
WneiG te'5tator devised more than 
five hundred acres of land to church 
in trust for maintenance of church 
house on assumption that such house 
should forever remain a memorial to 
testatoi's wife and provided that 
should church board ever decree oth¬ 
erwise, land should go to named 
church Synod in fee simple, ulti¬ 
mate devise to Synod violated statute 
prohibiting* churches and societies of 
Christians from holding legal or 
equitable title to more than fifty 
acres j 

Ky—^Letcher’s Trustee v. Letcher, 
194 SW2d 984, 302 Ky 448 
70- NT—In re Braasch's Will, 200 
NTS 404, 206 App Div 96 
68 C J p 561 note 48 
71. NT—In re Howland’s Will, 232 
NTS 127, 225 App Div 118 
68 C J p 551 note 49 

72 NT—^linger v Loewy, 140 NE 
201, 236 NT 73 


In re Chamot, 111 N T S 2d 299, 
201 Misc 374 

73 NT—In re Rowland’s Will, 232 
NTS 127, 225 App Div 118 

68 C J p 551 note 61 

74, NT —^In re Donchian’s Estate, 
199 NTS 107, 102 Misc 535, af¬ 
firmed 204 NTS 903, 209 App Div 
806 

75 NT—In re Watkins’ Estate, 194 
NTS 342, 118 Misc 645 

68 C J p 551 note 53 

76 NT —In re Title Guarantee & 
Trust Co, 165 NTS 71, 100 Misc 
72 

77 NT —Levy v Levy, 40 Barb 
685, reversed on other grounds 33 
NT 97 

78 NT —Levy v Levy, supra 

79 NT —Matter of Crane, 42 NT S 
904, 12 App Div 271, affirmed 54 
NE 1089, 159 NT 557 

80. NT—In re Schalkenbach’s Es¬ 
tate, 279 NTS 181, 155 Misc 332 
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81. Iowa—In re Clev«-n’s Estate, 142 
NW 986, 161 Iowa 289 

68 C J P 552 note 59 

82 NT—Decker v Vieeland, 156 
NTS 442, 170 App Div 234, re¬ 
versed on other giounds 115 NE 
989, 220 NT 32G 

83. Cal—In re Hamilton’s Estate,. 
186 P 587, 181 Cal 75S 

84 Iowa—Hastings v Rathbone,. 
188 NW 960. 194 Iowa 177, 23 A 
LH 392 

NT—In re Allen. 181 NTS 398, 111 
Misc 93, affirmed 194 NTS 913, 
202 App Div 810, modified on other 
grounds 142 NE 260, 236 NT 503 

85 Iowa—In re Ihmes’ Estate, 13 t 
NW 429, 164 Iowa 20 

86 NT —Farmers* L & T Co V- 
Shaw, 107 NTS 337, 66 Misc 201, 
affirmed 111 NTS 1118, 127 App 
Div 656 

68 CJr p 552 note 69 

87. NT—Lord v Lord 00 NTS. 
143, 44 Misc 530 
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only for the surviving wife or child with remainder 
over to an institution included in the statute 

Gift of remainder The applicability of the stat¬ 
ute has been recognized, even though the gift oth¬ 
erwise subject to the statute is a contingent remain¬ 
der's subject to being defeated by the birth of is¬ 
sue to the life tenant so The applicability of the 
statute has also been recognized even though the 
life tenant is authorized to consume the corpus,si 
where executors are given authority to use such 
portion of the corpus, in addition to income, as may 
be necessary for the support of the life beneficia¬ 
ry,S2 and where the will creates a trust to pay an 
annuity to the testator^s wife who is the only sur¬ 
viving relative of those mentioned in the statutory 
limitation, and to pay to a corpoiation within the 
statutory limitation the balance of the income and 
to transfer all the property to such corporation on 
the death of the wife S3 Where, however, the gift 
of a remainder never became ef¥ective because the 
contingency on which it depended nevei happened, 
the view was taken that such gift may not be includ¬ 
ed in determining the amount of the gifts subject 
to the statutory limitation, as discussed infra sub¬ 
division h(3) (b) of this section 

(2) Gifts to Individuals or to Corporations 
Not Within Statute and Trusts in Gen¬ 
eral 

In order to bring gifts to individuals within the oper¬ 
ation of some statutes of the character under considera¬ 
tion, the gifts must be both m trust and for charitable 
uses 

Some of the statutes here considered apply only 
to gifts to charitable or benevolent corporations, as 
considered supra, subdivision e of this section, or 
to gifts in trust for charitable uses^^^ and, in order 
to bring gifts to individuals within the operation of 
such statutes, such gifts must be both in trust and 


for charitable uses Where the statute is applica¬ 
ble to gifts to corporations and there is no reference 
to gifts in trust, the view has been taken that the 
statute does not apply to gifts to individuals iii trust 
for charitable uses,96 but a testamentary gift to 
a corporation which is subject to the statutory lim¬ 
itation, with directions that the corpus of the gift 
IS to constitute a permanent endowment and the 
income is to be expended for the purposes of the 
corporation, is a direct bequest to the corporation 
and is not such a gift in trust as will relieve it from 
the operation of the statutory limitation Under 
a statute applicable to testamentary gifts to cer¬ 
tain types of institutions, a gift to trustees of such 
an institution has been regarded as a gift to the 
institution 

Devise or bequest to an ecclesiastical person A 
statute providing that no devise or trust for the 
benefit of any person and his successor or succes¬ 
sors in any ecclesiastical office shall vest any estate 
or interest in such person or his successor, does 
not apply to a devise of real, personal, and mixed 
property to a bishop by name Likewise, the 
mere fact that a gift is in trust to a person hold¬ 
ing an ecclesiastical office is not enough to bring 
it within the statute ^ 

Prior to an amendment of the New York statute, 
which added “purpose’’ after “society, association, 
or corporation,”2 the statute which in terms ap¬ 
plied to gifts to certain types of societies, associa¬ 
tions, or corporations, in trust or otherwise, did not 
include a testamentary gift to individuals in trust 
for a charitable purpose^ notwithstanding the will 
also authorized, but did not compel, the trustees to 
create a corporation ^ Where, however, the gift 
is to a trustee, either corporate^ or individual,^ in 
trust to pay the income to a specified society, associa¬ 
tion, or corporation, gifts to which are subject to the 


88 . Ga —Trustees of University of 
Georgia v Denmark, 81 S E 230, 
141 Ga 390—Kellev v Welboin, 35 
SE 636, 110 Ga 540 

89 NT—In re Shiman’s Estate, 224 
NTS 363, 130 Misc 716 

90 NT —In re Matter of Durand, 
87 NE 677, 194 NT 477 

68 C J p 552 note 74 

91. N T —McKeown v Officer, 6 N 
TS 201, 63 Hun 634, 2 Silv Sup 
552, 25 NTStR 319, appeal dis¬ 
missed 28 NE 401, 127 NT 687, 3 
SilvA 625, 40 NTStR 223 

92 NT—Rich V Tiffany, 37 NTS 
330, 2 App Div 26 

68 CJT p 562 note 76 

93. N T —In re Leary’s Estate, 1 
TucfcSurr 233 


94 Cal —In re Hamilton’s Estate, 
186 P 587, 181 Cal 758 

95 Cal—In re Hamilton’s Estate, 
supra 

In le Steinman’s Estate, 94 P 2d 
821, 36 Cal App 2d 95 

96. Iowa —^Randleman v Williams, 
194 NW 964, 196 Iowa 538 

68 C J p 562 note 83 

97 Io^?va—Hastings v Rathbone, 
188 NW 960, 194 Iowa 177, 23 A 
LR 392 

98 Ga—Trustees of University of 
Georgia v Denmark, 81 SE 239, 
141 Ga 390 

68 C J p 653 note 86 

99 Del —^Monaghan v Joyce, 103 A 
682, 12 Del Ch 28 
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1 Del —^Delaware Trust Co v Fitz- 
maurice, 31 A 2d 383, modified on 
other grounds Crumlish v Dela¬ 
ware Trust Co, 38 A 3d 463 
2. NT—In re Blumenthal’s Estate, 
208 NTS 682, 686 124 Misc 850, 
reheaid 215 NTS 143, 126 Misc 
603 

68 C J p 553 note 87 
3- NT—In re Merritt’s Will, 209 N 
T S 243, 124 Misc 709 
68 C J p 563 note 88 

4. NY —In re Merritt’s Will, supra 
68 C J p 553 note 89 

5- NY—In re Oster’s Estate, 204 
NTS 235, 123 Misc 17 

6. NT—Decker v Vreeland, 115 N 
E 989, 220 NT 32b—Allen v Ste¬ 
vens, 65 NE 568, 161 NY 122 


94 C J S —64 
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statute, such gift m trust comes within the operation 
of the statute So also, the statute is applicable 
where designated trustees are required to turn over 
the subject of the trust to a corporation which is 
within the statute While a testator may not e\ade 
the statute by giving his property by will to individ¬ 
uals, in form absolutely but in fact subject to a 
secret trust for a purpose or organization within the 
statute,^ the mere fact that the will shows that it is 
the desire of the testator that the property should 
be used for such a purpose is not sufficient to show 
the creation of a secret trust,^ and where m such 
case evidence dehors the will does not show that 
there was a secret trust, the statute is not applica¬ 
ble ^0 

(3) Gifts for Particular Purposes or Uses or 
to Particular Persons 

Gifts for charitable uses include the furtherance of 
religion or religious purposes and gifts for masses, and 
a gift for a charitable or benevolent purpose is applicable 
to a gift for the care, maintenance, and improvement 
of a cemetery 

There is authonty for the view that, within the 
meaning of a statute of the type here considered 
applicable to gifts for ^'charitable uses,” such uses 
include the furtherance of religion or religious pur¬ 
poses,and missionary purposes,^2 s^nd that a 
statute applicable to gifts for a "charitable” and 
"benevolent” purpose includes an "educational pur¬ 
pose So, also, a gift for the benefit of a teach¬ 
ers’ welfare loan fund is within a statute applicable 
to a gift for a "charitable purpose,as is a gift 
for a scholarship Pnor to the amendment of 
the New York statute, which added the word "pur¬ 
pose” after “society, association, or corporation,” 
It was held that a gift to a bishop for the erection 


of a parochial school was not within the statutory 
provision applicable to certain types of societies, as¬ 
sociations, or corporations 

Gifts for care and embellishment of cemetery and 
cemetery lots The view has been taken that a stat¬ 
ute applicable to a devise or bequest for a charitable 
or benevolent purpose is applicable to a gift for 
the care, maintenance, and improvement of a ceme- 
tery,i7 but the statute has been held not to apply 
to gifts for the care, maintenance, and the like 
of a particular burial or cemetery lotM 

Gifts for masses A particular gift for masses 
has been held not excessive and the testator has 
the right to dispose of the property for any legiti¬ 
mate purpose he sees fit Prior to an amendment 
of the New York statute, which added the word 
"purpose” after “society, association, or corpora¬ 
tion,” it was held that a gift to the pastor or 
priest of a specified Roman Catholic Church for 
masses for the repose of the soul of the testator 
and of members of his family was not within the 
statutory provision applicable to gifts to certain 
types of societies, associations, or corporations, 
even where the will provided that the masses were 
to be said m such church,subsequent to the 
above amendment, the cases are apparently not in 
accord as to the applicability of the statute to gifts 
for masses 

In order to bring a testamentary gift to an in¬ 
dividual within the application of the governing 
California statute, the gift must be both in trust and 
for a charitable use, and, therefore, the statute does 
not apply to a gift to an individual for masses 
where the elements of a trust are lacking It has 
been held, however, that a gift for masses is a 
gift for a charitable use within the meaning of such 


7 NY—Jones v Kelly, 63 NE 443, 

170 NY 401 

68 C J p 653 note 92 
g. NY —Trustees of Amherst Col¬ 
lege V Ritch, 45 NE 876, 151 NY 
282, reargument denied 46 NE 
1152, 153 NY 641 

Durkee v Smith, 156 NYS 920, 

171 App Div 72, motion denied 112 
NE 1057, 218 NT 619, and affirm¬ 
ed 114 NE 1066, 219 NT 604 

9 NY —Durkee v Smith, supra- 

10 NY —Durkee v Smith, supra 
68 C J p 553 note 95 

11 Cal —In re Hamilton's Estate, 
186 P 587, 181 Cal 758 

68 C J p 553 note 96 

12. Cal—In re Hewitt's Estate, 29 
P 775, 94 Cal 376 

13 NT —In re Rowland's Will, 232 
NTS 127, 225 App Div. 118. 


14 NT—In re Howell’s Estate, 261 
NYS 859, 146 Misc 169 

15 NY—In re McArdle’s Will, 264 
NYS 764, 147 Misc 876 

16 NY —Vanderveer v McKane, 11 
NYS SOS, 25 AbbNCas 105 

68 C J p 553 note 3 

17 NY —In re Rathbone's Estate, 
11 NYS 2d 506. 170 Misc 1030, 
affirmed In re Rathbone’s Will, 27 
NYS 2d 993, 262 App Div 706, af¬ 
firmed 39 NE2d 930, 287 NY 708, 
and motion denied 41 N E 2d 171, 
287 NY 847 

68 C J p 553 note 5 

18. N Y —In re Baeuchle's Will, 82 
N T S 2d 371, affirmed 94 N Y S 2d 
682, 276 App Div 926, affirmed 93 
NE2d 491, 301 NY 582. 

68 C J p 564 note 6 
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Be<iueBt for uplceep of burial plot 
held not a gift to charity 

NT—In re Voelker’s Estate, 285 
NTS 619, 158 Misc 97—In re Mi¬ 
randa’s Will, 271 NYS 913, 151 
Misc 459 

19. Ky—Ramsey v Mahoney’s Ex’r, 
178 SW2d 961, 297 Ky 62 

20. N Y —In re Zimmerman’s Will, 
60 NYS 395. 22 Misc 411 

68 C J p 554 note 9 

21 NY —^Vanderveer v McKane, 11 
NYS 808, 25 AbbNCas 105 

22. NY—In re McArdle's Will, 264 
NTS 764, 147 Misc 876—In re 
Brown’s Will, 238 NTS 160, 135 
Misc 611 

68 C J p 554 note 11 

23 Cal —In re Hamilton’s Estate, 
186 P 687, 181 Cal 758. 

68 C J p 554 note 13. 
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statute,24 and that, where the gift is m trust, the 
statute IS applicable 25 

g. Who May Question G-ifts; Waiver and Es¬ 
toppel 

Under some statutes only those persons who are 
specified may question a testamentary gift on the ground 
that It IS in excess of the permitted amount The right to 
invoke the statute may be waived by failure to contest 
the validity of the gift 

Under some statutes only those persons who are 


specified26 therein as survivors,2*7 or a legal rep¬ 
resentative, such as a guardian, of such specified 
person,28 may question a testamentary gift on the 
giound that it is in excess of the amount per¬ 
mitted by statute Such authority is a personal pnv- 
ilege,29 and should be narrowly restricted ^0 Oth¬ 
er persons who might be entitled to a share of the 
estate may not contest the gift notwithstanding the 
survivorship of a person or persons specified A 
person so specified may waive his right to invoke the 


24 Cal —In re Hamilton’s Estate, 
supra 

68 C J p 554 note 14 

25 Cal —In re Hamilton's Estate, 
supra 

68 C J p 554 note 15 

26 US —Humphrey v Millard, C C 
ANY, 79 F 2d 107 

Cal—In re Bunn's Estate, 206 P 2d 
635, 33 Cal 2d 897 
In re Davison’s Estate, 215 P 2d 
504, 96 Cal App 2d 263 
NY—In re Hills’ Will, 191 NE 12, 
264 NY 349, 93 ALR 1380 

In re Crakow’s Estate, 32 NYS 
2d 832, 177 Misc 1034—In re Don¬ 
nelly’s Estate, 14 NYS 2d 700, 172 
Misc 107—In re Sonderling’s Will, 
283 NYS 568, 157 Misc 231 
In re Shapiro’s Estate, 141 NT 
S 2d 702 

Purpose of statute 

The purpose of the 1929 amend¬ 
ment to the Decedent Estate Law 
statute providing that the validity 
of a bequest for more than one half 
of testator’s estate to chanty may be 
contested only by a surviving hus¬ 
band, wife, child, descendant, or par¬ 
ent, was that only those whose sur¬ 
vivorship furnishes the ground for 
an objection to the will shall have 
the right to object 

NT—In re Plaster’s Estate, 37 N 
Y S 2d 498, 179 Misc 80, affirmed 
43 NYS 2d 1, 266 App Div 439, 
affirmed 59 NE2d 181, 293 NT 
822 

An, adopted child is entitled to the 
benefit of statute prohibiting devises 
or bequests of over one half of tes¬ 
tator's estate to chanty in event he 
is survived by a child 
NY—In re Upjohn’s Will, 107 NE 2d 
492, 304 NY 366. 

Incompetent 

(1) In determining’ direction to be 
given committee with regard to con¬ 
testing validity of bequest of more 
than one half of estate to charitable 
corporation, in absence of convincing 
direct evidence from which incompe¬ 
tent's wishes can be determined, su¬ 
preme court must ascertain incompe¬ 
tent’s wishes from facts of a circum¬ 
stantial nature 

NT—In re Chamot^ 111 NY S 2d 299, 
201 Misc. 374. 


(2) Question whether paper pro¬ 
pounded as last will and testament 
of decedent was illegal and void 
with respect to incompetent widow 
in that more than one half of estate 
was devised and bequeathed to char¬ 
itable and benevolent associations 
should be presented by duly appoint¬ 
ed committee for ward of special 
guardian 

NY—In re Clocke’s Will, 100 NYS 
2d 715 

(3) Committee of incompetent sur¬ 
viving wife who was life beneficiary 
of residuary estate devised and be¬ 
queathed in trust by testator was 
not authorized to contest validity of 
charitable bequest, in absence of di¬ 
rection from supreme court on ques¬ 
tion whether or not committee should 
reject testamentary provision made 
for benefit of wife 

NY—In re Hills’ Will, 191 NE 12, 
264 NY 349, 93 ALR 1380 
The word “descendant” sls used in 
the statute providing that the valid¬ 
ity of a bequest for more than one 
half of testator’s estate to chanty 
may be contested only by surviving 
husband, wife, child, descendant, or 
parent, means one who takes imme¬ 
diately from an ancestor by opera¬ 
tion of law as an heir on the death 
of his ancestor and is limited to liv¬ 
ing children of testator and to lineal 
descendants of deceased child and 
does not include any relative to 
whom in some possible contingency 
property may descend 
N Y —In re Plaster’s Estate, 37 N T 
S2d 498, 179 Misc 80, affirmed 43 
NYS2d 1, 266 App Div 439, af¬ 
firmed 59 NE2d 181, 293 NY 822 
Former law 

For decisions under the New York 
statute prior to its amendment see 
68 C J p 555 note 23^-p 556 note 37, 
p 928 note 32 [b] 

27 Iowa—^Karolusson v Paonessa, 
222 NW 431, 207 Iowa 127 

68 C J p 554 note 18 

28 Iowa —Karolusson v. Paonessa, 
supra 

29. Cal—In re Bunn’s Estate, 206 P 
2d 635, 33 Cal 2d 897 
NY—In re Chamot, 111 NY S 2a 299, 
201 Misc 374—^In re Webster’s Es¬ 
tate, 33 NYS 2d 862, 178 Misc 342 
—^In re Donelly’s Estate, 14 N T S 
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2d 700, 172 Misc 107—In re Son¬ 
derling’s Will, 283 NYS 568, 157 
Misc. 231 

Assignment to heir 

Assignments to testator’s heir of 
another heir's interests in funds to 
which they might be entitled by 
reason of operation of statute was 
effective as against contention that 
right to invoke such statute is pei> 
sonal one and that only assignee can 
benefit by his invocation thereof, 
since its invocation by him as one of 
permitted class requires payment to 
testator's children of excess over 
statutory limit of such gifts under 
clause of will devising to them any 
portion of estate not effectually dis¬ 
posed of by will 

N Y —In re Watson’s Estate, 30 N Y 
S 2d 577, 177 Misc 308 

30. Cal—In re Bunn’s Estate, 20b 
P 2d 635, 33 Cal 2d 897 
NY—In re Plaster’s Will, 43 NTS 
2d 1, 266 App Div 439, affirmed 59 
NE 2d 181, 293 NY 822 

In re Webster’s Estate, 33 NT S 
2d 862, 178 Misc 342 
Bemedial statute 

It has been held, however, that the 
statute is remedial and should be lib¬ 
erally construed 

NT—In re Sonderling’s Will, 283 N 
YS 568, 157 Misc 231 

31 Cal—In re Bunn’s Estate, 206 P 
2d 635, 33 Cal 2d 897 
Iowa—Karolusson v Paonessa, 222 
N W 431, 207 Iowa 127 
NT—In re Korzeniewska’s Estate, 
297 NYS 997, 163 Misc 323 
First consul 

Under statute prohibiting any per¬ 
son having husband, wife, child, or 
"descendant” or parent from be¬ 
queathing more than one half of her 
estate to charity, first cousin and 
sole distributee of testatrix had no 
right to object to the will which left 
more than half of testatrix’ estate 
to chanties 

NY—In re Holyland’s Will, 116 NY. 

S2d 628 
Natural father 

Where father consented to adop¬ 
tion of two year old daughter by 
child’s maternal grandparents, on 
death of child natural father had no 
proper standing under Decedent Es¬ 
tate Law to contest charitable be- 
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statute, and, where surviving children of a tes- 
tator fail or refuse to claim the enforcement of the 
prohibition of a statutory provision that no person 
leaving a wife, child, or descendants of a child shall 
devise more than a certain fractional share of his 
estate to certain institutions to the exclusion of such 
wife or children, collateral heirs of the testator may 
not invoke such prohibition 33 

The question as to who has the right to file ob¬ 
jections to a will must be decided as of the time of 
the testator^s death and not as of the time of filing 
objections 34 A contest of the will begins when one 
authorized to contest the will first questions its va¬ 
lidity and seeks to assert the statutory right 35 
Thus, such person acquires a property right as dis¬ 
tributee at the time he commences the contest of 
the will by filing the objections,35 and such right 
survives the contestant’s death and can be pursued 
by his administrators,37 notwithstanding no decree 
IS submitted or signed before the contestant’s 
death 38 Where, however, a person entitled to ob¬ 
ject fails to do so during his lifetime, the right to 
file objection does not survive him and his executor 
or administrator has no nght to contest the will 39 


A special guardian, of a person entitled to question 
the validity of the gift but who is an absentee, 
has no authority to assert a purely personal right 
of the ward If a will is not contested the legal 
title is in chanties, and the property will pass to 
them under the will.^i 

The right of a parent, husband, wife, child, or 
grandchild of the testator or the testatrix to waive 
a restriction of the type here considered by a writing 
executed at least six months prior to the death of 
the testator or the testatrix where the will was 
executed at least six months prior to the death of 
the testator or the testatrix has been granted by 
some statutory provision, the validity of which has 
been upheld ^3 

What constitutes waiver or estoppel The failure 
to assert the right to contest the validity of a gift 
creates a waiver,43 and permits the beneficiary to 
take the whole estate ^4 Persons who are entitled 
to claim the benefit of the statute may waive or 
relinquish the right by the execution, for a con¬ 
sideration, of releases m respect of gifts subject to 
the statute,45 and a husband may, by an antenuptial 


quests in excess of one half of es¬ 
tate of decedent 

NY—In re McCabe's Estate, 127 N 

Y S 2d 726, 205 Mxsc 198 
Statute construed 

(1) Amendment of section of Pro¬ 
bate Code making a limitation as to 
degree of relationship of heirs who 
could invalidate testamentary gifts 
to chanty does not operate to repeal 
other sections in same article relat¬ 
ing to bequests or devises by will 
executed at least six months prior to 
death of testator leaving no spouse, 
child, grandchild, or parent 

Cal—In re Mealy’s Estate, 204 P 2d 

971, 91 CalApp2d 371—In le Cot- 

trill’s Estate, 150 P 2d 214, 65 Cal 

A.pp 2d 222 

(2) Sons of predeceased husband 
of deceased testatrix could not inval¬ 
idate charitable gifts made by testa¬ 
trix less than six months before her 
death to extent that gifts exceeded 
one third of her estate under statute 
permitting spouse, brother, sister, 
nephew, niece, descendant, or ances¬ 
tor to challenge charitable gifts in 
excess of one third of estate, if made 
less than six months before death, 
and therefore sons were not entitled 
to take estate of testatiix in excess 
of one third under statute providing 
that where theie is no will and estate 
of deceased was separate estate of 
predeceased spouse and came to de¬ 
ceased by gift, descent, devise, or 
bequest, estate should go to heirs of 
predeceased spouse 

Cal—In re Jepheott's Estate, 261 P 
2d 1001, 115 CalApp2d 277 


32. U S —^Humphrey v Millard, C C 
AN Y, 79 P 2d 107 
Iowa —^Randleman v Williams, 194 
NW 964, 196 Iowa 538 
NY—In re Watson^s Estate, 30 NY 
S 2d 577, 177 Misc 308 
Effect 

Where will contained charitable 
bequests in excess of one half of es¬ 
tate, contrary to statute, but heirs 
accepted interests given them by the 
will and waived any other interests 
which they might have had, and will 
was then probated, the proportion of 
the estate going to chanty was es¬ 
tablished once and for all 
U S —Dimock V Corwin, D C N Y , 19 
P Supp 66, affirmed, CCA, 99 P 2d 
799, affirmed 59 S Ct 651, 306 U 
S 363, 83 LBd 763 
33 Ga—Monahan v O'Byrne, 95 S 
E 210, 147 Ga 633 
68 CJ p 565 note 22 
34, NY —In re Plaster’s Estate, 37 
N Y S 2d 498, 179 Misc 80, affirmed 
43 N Y S 2d 1, 266 App Div 439, af¬ 
firmed 69 NE2d 181, 293 NY 822 
Time to challenge is on distribu¬ 
tion of the estate 


Pa—In re Crozer's Estate, 18 A 2d 


323, 341 Pa 
35. N Y —In 

75 

re 

Sonderling’s 

Will, 

283 NYS i 

568, 

167 Misc 231 


36. N Y —In 

re 

Sonderling’s 

Will, 

supra 

37 NY —In 

re 

Sonderling's 

Will, 

supra 

38 NY —In 

re 

Sonderling's 

Will, 

supia 


39 NY—^In re Plaster’s Estate, 37 
NYS2d 498, 179 Misc 80, affirm¬ 
ed 43 NY S 2d 1, 266 AppDiv 439, 
affirmed 59 NE 2d 181, 293 NY 822 
—In re Webster’s Estate, 33 N Y S 
2d 862, 178 Misc 342 

40. N Y —In re Donnelly's Estate, 
14 NY S 2d 700, 172 Mjsc 107 

41. US—Millard v Humphrey, DC 
NY, 8 FSupp 784, affirmed, CC 
A, Humphrey v Millard, 79 P 2d 
107 

NY—In re Donnelly's Estate, 14 N 
YS 2d 700, 172 Misc 107 

42. Cal—In re Giaham's Estate, 218 
P 84. 63 Cal App 41 

43. NY—In re Sonderling's Will, 
283 NYS 568, 157 Misc 231 

Signing of letter 

A testatrix' children signing at her 
request letters stating that if any 
portion of her estate, not effectually 
disposed of by her will, passed to 
them under provisions thereof, it 
would be given to named charitable 
institutions on same terms as testa¬ 
mentary gifts of her residuary per¬ 
sonal estate to such institutions, 
made no effective waiver of their 
rights under statute prohibiting tes¬ 
tamentary gifts to charity in excess 
of 60 per cent of testator's gross es¬ 
tate less debts 

NY—In re W'atson’s Estate, 30 NY 
S 2d 677, 177 Misc 308 

44. NY —^lu re Sonderling’s Will, 
283 NYS 568, 157 Misc 231 

45 NY —Trustees of Amherst Col¬ 
lege V Hitch, 45 NE 876, 161 NY. 
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agreement, waive the benefit of a statute which 
specifies a husband as one of the survivors The 
statutes in question, however, cannot be evaded by 
the device of a testator entering into an agreement 
with a prospective legatee that he VvOuld dc\ote 
his legacy to the charitable purposes desired by the 
testator, or by charging the gift to one entitled 
to invoke the statute with the trust obligation to de¬ 
vote it to the chanties ^7 

There is authority for the view that a person who 
is entitled to claim the benefit of the statute may 
waive his right by accepting the benefit of a provi¬ 
sion for him in the will and by not objecting to the 
excessive gift ^8 According to some decisions, 
however, the fact that a person named in a statute 
of this type as one of the surMvors receives pay¬ 
ments or benefits in accordance with the terms of 
the will does not necessarily prevent such person’s 
claiming the applicability of the statute,or work 
an estoppel m this regard ^0 So the fact that a per¬ 
son interested in the testator’s estate stipulates, on 
the withdrawal, foi a consideration, of his objections 
to the probate of the vill, that he shall not question 
the validity of gifts in the will does not necessarily 
constitute a waiver of the right to invoke the limita¬ 
tion fixed by the statute 

Under a proviso in a statute of the type here 
considered that the statute shall not apply where 
certain specified heirs shall, by a writing executed 
a specified time prior to the testator’s death, waive 
the statutory limitation, a mere consent to the pro- 
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Visions of a will written on the face thereof by one 
of the specified heirs, for whom provision is made 
by such will, does not constitute a general waiver 
of the rights and benefits secured to heirs by the 
statute,^- and does not apply to a subsequent codicil 
making substantial changes in the disposition of the 
property involved 

h. Amount of Estate and of Gifts Subject to 
Statute and Disposable Amount 

(1) In general 

(2) Determination of amount of estate 
and disposable amount 

(3) Amount of gifts subject to statute 

(1) In General 

The fact that the amount of testamentary gifts is 
in excess of the share permitted must be established by 
proof, and the burden of proof is on the person who at¬ 
tacks the validity of the gifts 

The fact that the amount of testamentary^ gifts 
is in excess of the share permitted must be estab¬ 
lished by proof The burden of proof is on the 
person who attacks the gifts because of the alleged 
excess Whether or not such excess exists is 
usually a question of fact ^6 a complaint in an ac¬ 
tion by one who seeks to establish that testamentary 
gifts subject to the statute exceed in amount the 
fractional share of the testator’s estate which may 
be applied to such gifts, which fails to aver as a 
fact the existence of such excess, is bad,57 an aver¬ 
ment that the gifts are invalid because they exceed 


282, 37 LRA 305, reaigument de¬ 
nied 46 NE 1152, 162 NY 641 

68 C J p 666 note 38 

46. N T —In re Matter of Stilson, 
83 NTS 67, 86 App Div 132 

47 NY —In re Watson's Estate, 30 
NTS 2d 677, 177 Misc 308 

48 Iowa —Randleman v Williams, 
194 NW 964, 196 Iowa 538 

G8 C J p 656 note 40 

49. Ga—Trustees of University of 
Georg-ia v Denmark, 81 S E 238, 
141 Ga 390 

68 CJ p 556 note 41 

50. Ga—Trustees of University of 
Georgia v Denmark, supra 

68 C J p 556 note 42 

51 NY—In re Opdyke’s Will, 243 
NTS 606, 230 App Div 290, modi¬ 
fied on other g-rounds 174 N B 646, 
255 NT 255, 74 ADR 641 

52 Cal —In re Johnston’s Estate, 
239 P 397, 197 Cal 28 

53. Cal —In re Johnston’s Estate, 
supra 

54 NT—Garvey v U S Fidelity & 


Guaranty Co, 79 NTS 337, 77 
App Div 391 
68 C J p 556 note 48 
aifts held uot excessive 

Where one-half of the estate of tes¬ 
tator after payment of debts amount¬ 
ed to far more than what the chan¬ 
ties provided for by the testator 
would receive, the testator’s heir 
was entitled to no relief under pro¬ 
vision of statute limiting, in ceitain 
circumstances, amount which a tes¬ 
tator may bequeath to charitable in¬ 
stitutions 

N T —In re Brenner's Estate, 7 N T 
S 2d 932, 169 Misc 412, affirmed In 
re Brenner’s Will, 12 N Y S 2d 352, 
256 App Div 1064 

Election by survivingr spouse 

A provision in will giving wife a 
life estate and giving residuary es¬ 
tate at death of wife to village for 
erection of hospital was not violative 
of provision relating to election by 
surviving spouse against or in ab¬ 
sence of testamentaiy prolusion, 
where mathematical computation of 
value of life estate to wife showed 
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that she received value in excess of 
one-half of total value of estate 
NY—In re Kirkbride’s Estate, 24 N 
YS2d 375, 261 App Div 853, ap¬ 
peal denied 25 N Y S 2d 1016. 2G1 
App Div 871, appeal denied 32 NE 
2d 835. 285 NY 859 
Prior will 

The fact that in a prior will the 
testator attempted to give more than 
allowed by law to a chanty is not 
the evidence that a bequest to an in¬ 
dividual was given on a secret trust 
to evade such law 

Cal—Garner v Purcell, 160 P 682, 
173 Cal 495 

55 loxva—Rine v Wagner, 113 N 
W 471, 135 Iowa 626 

N Y —In re Matter of Durand, 87 N 
E 677, 194 N T 477 
68 C J p 547 note 61 

56 NY —Garvey v Union Trust Co , 
53 NTS 260, 29 App Div 513 

57 NT—Gar\cy v U S Fjdehty 

& Guaranty Co, 79 NTS 337, 7 7 
App Div 391—Garvey v Union 

Trust Co, 52 NTS 260, 29 App 
Div 513 
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the permitted share is a conclusion and is insuffi¬ 
cient to raise the question as to the excess 

(2) Determination of Amount of Estate and 
Disposable Amount 

The whole property of the testator wherever situated, 
less the testator's debts, must be included in determining 
the disposable share to chanties 

The method of ascertaining the value of the 
estate and the amount which may be applied to gifts 
subject to a statute of the type here considered 
has been determined by a consideration of the terms 
of such statute in connection with other statutory 
provisions governing probate cases and the settle¬ 
ment of the estates of deceased persons ^9 Ac¬ 
cordingly, the total value of the distributable estate, 
a fractional share of which may be applied to gifts 
subject to the statute, is ascertained by taking the 
value of all the assets,®® real and personal,dis¬ 
tributed, as of the date of distribution Even in 
the absence of any specific provision for the deduc¬ 
tion of debts. It IS only the specified fractional 
share of the estate after the payment of debts, 
charges of administration,®^ and the federal estate 
tax,®® which may be distributed to the corporations 
or for the purposes subject to the statutory restric¬ 
tion 

Under a statutory provision that no devise or be¬ 
quest shall be valid in excess of a specified fractional 


share of the testator's estate after the payment of 
debts, the debts are to be deducted®® and the view 
has been expressed that the term “debts," as used 
in the statute, includes the costs of administration®^ 
but not legacies,®® the “net estate," a share of which 
may be disposed of by devises or bequests subject 
to the statute, is determined by deducting the amount 
of such debts from the value of the gross assets of 
the estate ®® 

Under the New York statute, in fixing the value of 
a testator's estate, one half of which may be given 
to organizations or for purposes subject to the stat¬ 
utory limitation, the general rule that the statute 
speaks as of the time of the death of the testator 
has been recognized or applied The whole es¬ 
tate, real and personal,of the testator, where- 
ever situated, must be included, and the value taken 
as of the date of his death,that is, the whole es¬ 
tate must be treated as converted into money as 
of the date of the testator's death '^4 Pioperty 
which the testator owned at the time of his death, 
although not disposed of by the will, is included, 
but property previously given m trust is not in¬ 
cluded '^® In general, the value of the widow’s 
dower should be excluded from the valuation of the 
testator's estate as such dower constitutes no pait 
of his estate,*^^ but the rule is otherwise where 
dower has been released by the widow The prop¬ 
erty set off to the surviving spouse,*^® or a minor 


58, N Y —Garvey v tT S Fidelity & 
Guaranty Co , 79 NTS 337, 77 App 
Div 391—Garvey v Union Trust 
Co, 52 KTS 260, 29 App Div 513 

59. Cal—In re Estate of Hinckley, 
68 Cal 457 

GO, Cal —In re Estate of Hinckley, 
supra 

Statutory share refers to distnhuta- 
hle estate 

Cal—Bauer's Estate, 138 P 2d 717, 69 
Cal App 2d 152 

61, Cal —In re Estate of Hinckley, 
58 Cal 457 

62, Cal —In re Campbell’s Estate, 
165 P 931, 176 Cal 345—In re Es¬ 
tate of Hinckley, 58 Cal 457 

63, Cal —In re Campbell's Estate, 
165 P 931, 175 Gal 345 

68 C J p 557 note 57 

64, Cal —In re Dwyer's Estate, 116 
P 242, 159 Cal 680 

68 C J p 657 note 58 

65 Cal —In re Bauer's Estate, 138 
P 2d 717, 59 Cal App 2d 152 

66 Iowa—^Hastings v Rathbone, 
188 NW 960, 194 Iowa 177, 23 A 
LR 392 

68 C J p 557 note 59 

67. Iowa —Hastings v. Rathbone, 
supra. 


68, Iowa —Hastings v Rathbone, 
supra 

69 Iowa—^Hastings v Rathbone, 
supra 

70 ISTT—^In re Seymour’s Will, 146 
NE 372, 239 NY 259—Harris v 
American Bible Soc, 2 Abb Dec 
316, 4 TranscrA 485, 4 Abb Pr ,N 
S, 421 

71. N Y—In re Gaubert’s Estate, 299 
NYS 619. 164 Misc 768 

68 C J p 557 note 66 

72 NY—Decker v Vreeland, 116 N 
E 989, 220 NY 326 

68 C J p 557 note 66 

73 NY —In re Gaubert’s Estate, 299 
NYS 619, 164 Misc 768—In re 
Korzeniewska's Estate, 297 NYS 
997, 163 Misc 323—In re Buck's 
Estate, 285 NYS 616, 158 Misc 
111, 114—In re Sonderling’s Will, 
279 NYS 703, 155 Misc 403 

In re Sykes' Will, 63 NYS 2d 
442 

68 C J p 557 note 68 

74. NY—In re Korzeniewska's Es¬ 
tate. 297 NYS 997, 163 Misc 323 
—In re Loid's Estate, 279 NYS 
613, 165 Misc 628 

68 C J p 557 note 69 

75. N Y —^In re Matter of Moderno, 
5 Dem Surr 288 
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7fi NT —In re Walker’s Will, 17 N 
Y S 666, 63 Hun 627, reversed on 
other grounds 32 NB 633, 136 NY. 
20 

68 C J p 657 note 71 
77. N T —Chamberlain v. Chamber* 
lam, 43 NY 424 
68 C J p 557 note 72 

78 NY —Hughes v Stoutenburgh, 
154 NYS 65, 168 App Div 512 

68 C J p 558 note 73 

79 NY —In re Epstein's Estate, 27 
NYS 2d 872, 17b Misc 494 

Statute goverumg election by suxviv. 
mg spouse construed 
The statute prohibiting testator or 
testatrix having spouse, child, de¬ 
scendant or parent from leaving more 
than half his or her estate to benev¬ 
olent, charitable, literary, scientific, 
religious or missionary society, as¬ 
sociation, corporation or purpose, and 
the statute governing election by 
surviving spouse against or in ab¬ 
sence of testamentary provision, are 
correlative, and are neither exclu¬ 
sive nor contradictory of each other, 
and effect of election under latter 
statute is involved in and incidental 
to a determination of rights under 
former statute, thus, the making of 
a valid election against will under 
section 18 of the Decedent Estate 
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child,IS not included in the valuation of the tes¬ 
tator’s estate The amount of cash, however, which 
a surviving spouse withdraws from the estate pur¬ 
suant to statutory provision conferring the right of 
election is to be considered as a benefit accruing to 
the spouse as of the date of the death of the de¬ 
ceased spouse and must be included in the total 
benefits payable by bequest or devise to the non- 
charitable beneficiaries 8^ 

In view of the fact that the statute limits the 
disposable amount to organizations or for purposes 
within the statute to one half part of the estate after 
the payment of debts, the amount of the testator’s 
debts must be deducted,82 this requires the deduc¬ 
tion of the amount of a bequest in payment of a 
debt due to the person to whom the bequest is 
made,83 and of the amount of the federal income 
tax on income accrued prior to the testator’s death 84 
Legacies for purposes not within the statute85 and 
administration expenses86 are not, however, deduc¬ 
tible in determining the net estate The net estate, 
of which one half may be given to oiganizations or 
for purposes within the statute, is determined by 
deducting the debts from the value of the gross 
assets of the estate,87 and gifts subject to the statute 
may be given effect, if otherwise valid, to the extent 


of one half part of the net estate so ascertained88 
but to no greater extent 89 

Situation of property Under some statutes of the 
type here considered, the whole estate of the testa¬ 
tor, wherever situated,must be considered and 
valued in determining the disposable portion to 
organizations or for purposes or uses subject to 
the statute, even though part of the property in¬ 
volved is located in a jurisdiction other than that 
m which the statute has been enacted If legal 
provisions for organizations or purposes subject to 
the statute, outside the state in which the statute 
has been enacted and is operative, amount to the 
permissible fractional share or more of the entire 
net estate, the property which has a situs within 
such state may not be given to the organizations or 
for the purposes to which the statute applies If 
such legal provisions outside the state amount to 
less than the permitted fractional share, as much of 
the property which has a situs within the state as is 
necessary to make up the permissible fractional 
share may be used ^8 in other words, where it is 
shown, that, in the administration of the estate in ju¬ 
risdictions other than the state in which the statute 
has been enacted and is operative, heirs at law of the 
testator have received the share of the whole es- 


Law effects a restriction on the term 
“last will and testament” in section 

17 of such law, as if such term read 
“last will and testament as modified 
by a valid election made under section 

18 of this act,” and a valid election 
has the effect of a statutory codicil 
to the will 

N T —In re Epstein's Estate, supra 
SO NT —In re Epstein’s Estate, su¬ 
pra 

81< NY—In re Apple's Estate, 252 
NTS 580, 141 Misc 380 
68 C J p 558 note 82 
Statutory exemption 

Where widow elected to take 
ag-ainst provisions of will, charities 
vhich were designated as remainder¬ 
men under two trusts for widow 
could not deduct from amount widow 
was entitled to take one hundred 
and fifty dollars as the agreed value 
of an automobile, since widow re¬ 
ceived automobile under statute as an 
exemption for her benefit 
NT—In re Ball's Estate, 14 N T S 
2d 889, 172 Misc 181 
82 NY—In re Mayers' Estate, 73 
NTS 2d 715, 189 Misc 700, af¬ 
firmed 84 NTS 2d 895, 274 App 
Div 918, affirmed 87 NE2d 422, 
299 NT 388, 11 ALR2d 1136 
68 C J p 558 note 74 
Only amount actually paid in set- 
tlmg disputed clauus should be used 
in determining amount of testator’s 
debts, and not full amount of disput¬ 


ed claims, and no addition to such 
amount paid could be made for legal 
services rendered in resisting claims 
N Y —In re Epstein's Estate, 27 N Y 
S 2d 872, 176 Misc 494 
proceeding expenditures 

Proper charges against estate fcr 
expenditures made in incompetency 
proceeding which was terminated by 
decedent’s death were a burden upon 
the property when received by execu¬ 
tor which were required to be taken 
into account in computing charita¬ 
ble bequest 

NT—In re Heaton’s Estate. 46 N T 
S 2d 165 

83 NT—In re Yoss' Estate, 238 
NTS 267, 135 Misc 691 

68 C J p 558 note 75 

84 NT —In re Donchian’s Estate, 
217 NTS 318, 128 Misc 51 

85, NT—In re Voss’ Estate, 238 
NTS 267, 136 Misc 691 

88. NY—In re Lord’s Estate, 279 
NTS 613. 156 Misc 628 
68 C J p 658 note 78 

87. NT—In re Gaubert's Estate, 
299 NTS 619, 164 Misc 768—In 
re Bates’ Will, 298 NTS 896, 164 
Misc 435, modified on other 
grounds In re Bates' Estate, 5 N 
T S 2d 705, 254 App Eiv 900, re¬ 
settled 8 NTS 2d 121, 255 App 
Div 868, affirmed 23 NE2d 534, 
281 NT 692, motion denied 26 N 
E 2d 144, 282 N T 591—In re Buck’s 
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Estate, 285 NTS 515, 158 Misc 
111, 114—In re Gaubert's Will, 285 
NTS 513, 158 Misc 444—In re 
Sonderlmg's Will, 279 NTS 703, 
155 Misc 403—In re Lord’s Estate, 
279 NTS 613, 155 Misc 628 
68 C J p 558 note 79 
Metliod of computatLOU 

In determining whether the amount 
of a decedent’s estate which passes 
to charity is in excess of the maxi¬ 
mum permitted by statute, the al¬ 
lowable maximum is found by sub¬ 
tracting the debts from the gross 
estate and dividing by two 
NY—In re Ball’s Estate. 14 N T S 
2d 889, 172 Misc 181 

88 NT—In re Seymour’s Will, 146 
NE 372, 239 NY 259 

68 C J p 558 note 80 

89 NT—In re Seymour’s Will, su¬ 
pra 

68 C J p 568 note 81 

90 Cal —In re Dwyer's Estate, 115 
P 242, 159 Cal 680 

NT—Decker v Vreeland, 115 NB 
989, 220 NT 326 

91. Cal—In re Dwyer’s Estate, 115 
P 242, 159 Cal 680 

68 C J p 569 note 86 

92. NT—Decker v Vreeland, 115 N 
B 989, 220 NY 326 

68 C J p 569 note 88 

93 NT —^Decker v* Vreeland, su¬ 
pra 

I 68 C J p 559 note 89. 
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tate to which they are entitled under the statute,®^ 
or that only a part of the estate subject to admin¬ 
istration in such state is necessary to make up the 
share to which the hen s are entitled under the stat¬ 
ute,®^ the heirs will not be permitted to take in such 
state more than is necessary to make up their share 

(3) Amount of Gifts Subject to Statute 

(a) In general 

(b) Postponed gifts and gifts of remain¬ 

ders 

(a) In General 

The total of all the gifts to organizations or for pur¬ 
poses subject to statutory limitations must be taken in 
order to determine whether or not more than the dis¬ 
posable share has been bequeathed or devised. If a will 
provides for gifts in excess of the statutory share, the 
total must be reduced to the amount permitted 

In general under the statutes here considered 
the total of all the gifts to organizations or for pur¬ 
poses subject to the statutory limitation must be 
taken in order to determine whether or not more 
than the disposable share has been bequeathed or de¬ 
vised,in other words, no more may be given 
to two or more organizations than might have been 
given to one.^'^ Where, however, a legatee or dev¬ 
isee renounces a gift which is subject to the statu¬ 
tory limitation, the amount or value of such gift 
IS not to be included in determining the total amount 
of gifts subject to the limitation,98 and a gift to a 
corporation which is not subject to the particular 
statutory limitation involved should not be includ¬ 
ed If the will provides for gifts in excess of the 
share permitted by the statute, the total must be re¬ 
duced to the amount permitted ^ 

Under a statutory provision that certain gifts 
shall be valid to the extent of a specified fractional 
part of the estate of the testator and no moie, cer¬ 
tain absolute gifts of present interests or estates 


have been held, on due computation, to constitute 
more in amount than such specified share and have 
been upheld to the extent of such share and no 
more ^ A will which in terms directs that the 
residuary estate shall be divided into two equal parts 
and gives one of such parts to organizations or 
for purposes subject to the statutory limitation on 
such type of gifts to one-half part of the estate does 
not violate the statute where no other gift of that 
type IS made ^ 

Excessive gifts as gifts for specific amount The 
view has been taken that the efiFcct of a statutory 
limitation of the type here considered is to render 
the gift of the residuary estate of the testator, which 
is subject to the statute, and is therefore reduced, 
piactically a bequest of a specific sum ^ Thus, by 
virtue of such a statute, where a gift of the residu¬ 
ary estate is made to organizations or for purposes 
subject to the statutory limitations, in excess of the 
statutory share, a gift otherwise uncertain in amount 
IS transformed into a general legacy for a fixed 
sum,5 that is, the statutory share of the net estate,^ 
and the ‘'excess” in effect constitutes the residuary 
estate.*^ 

Procedure Computation of the value of gifts 
to organizations or for purposes subject to the stat¬ 
ute, before final determination of debts of the es¬ 
tate, would be premature, and should be postponed 
until claims are adjudicated 8 Where the method 
of computing the total of gifts subject to the statu¬ 
tory limitation is based on a mistake of fact, the sur¬ 
rogate may disregard such computation and make a 
new computation ^ 

(b) Postponed Gifts and Gifts of Remainders 

The validity of the gift of a remainder, subject to 
the statutory limitations, is determinable as of tne death 
of the testator and not as of the date of the death of 
the life tenant If it is uncertain that the gift of a re¬ 
mainder will become effective, the determination of its 
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value should be postponed until the termination of the 
preceding trust 

In some jurisdictions the view has been ex¬ 
pressed that the mere fact that a gift of a remainder 
may in future be ascertained to be excessive under 
the statute is not sufficient to wairant a present, 
conclusion that it is excessive,and it has been 
held, where a gift in remainder, subject to the stat¬ 
utory limitation, is subject to various contingencies 
so that It IS uncertain whether or not the gift will 
become effective, that the determination of the 
value of such gift should be postponed until after 
the termination of the preceding trust In other 
jurisdictions various gifts in remainder to institu¬ 
tions, subject to the statute, after a life estate to a 
wife or child of the testator, have been regarded as 
gifts of more than one third of the testator’s es¬ 
tate, to the exclusion of his wife or child, within 
the statutory prohibition,but the statute is not 
necessarily violated where a remainder is given to 
such an institution 

The validity of the gift of a remainder subject 
to the New York statute, after a life estate or in¬ 
terest, not subject to the statute, is determinable 


as of the date of the death of the testator and not 
as of the date of the death of the life tenant, 
the value of the remainder, as of the date of the 
death of the testator, must be determined and taken 
as fixing the value of the gift,i5 and the value of 
the life estate or interest must not be included in 
the computation of the charitable gifts In such 
case the value of the life estate or interest is to be 
computed as of the date of the testator’s death, 
and the difference between the value of the trust 
fund or fund subject to the life estate or interest, as 
of the date of the testator’s death, and the value of 
the life estate or interest, as of that date, is the 
value of the remainder as of that date 

The foregoing rules providing for computation as 
of the date of the death of the testator weie not 
changed by the amendment of the governing New 
York statute, which provides in substance that, when 
payment of a devise or bequest to an organiza¬ 
tion or for a purpose, subject to the statute, is post¬ 
poned, in computing the one-half part of such 
organization or purpose no allowance shall be made 
for such postponement or for any interest or gams 
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half of estate, to chanty, lule that 
valid trust estate must terminate 
before distributing principal was ap¬ 
plicable, and hence, as long as chari¬ 
table trusts were outstanding, no def¬ 
inite sum could be set aside as pres¬ 
ently payable to mother as sole next 
of kin 

NY—In re Sonderling’s Will, 279 
NTS 703, 155 Misc 403 

15. NT—In re Bates’ Will, 298 N 
TS 896, 164 Misc 435, modified 
on other grounds In re Bates’ Es¬ 
tate, 5 NTS 2d 705, 254 App Div 
900, resettled 8 NTS 2d 121, 255 
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NE 2d 144, 282 NT 591 
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Residuary estate as basis for oompu- 
tatiou 

Where testator bequeathed remain¬ 
der of testamentary trust to charita¬ 
ble institutions after termination of 
trust on death of life tenants, actual 
residuary estate was to provide ba¬ 
sis for calculation of value of future 
estate bequeathed to chanties for 
purpose of determining whether more 
than one half of estate had been giv¬ 
en to charity contrary to statute 
N T —In re Mayers’ Estate, 73 N Y S 
2d 715, 189 Misc 700, affirmed 84 
NTS 2d 895. 274 App Div 918, af¬ 
firmed 87 NE2d 422, 299 NT 388, 
11 ALB 2d 1136 

16. NT—In re Ball’s Estate, 14 N 
T S 2d 889, 172 Misc 181 
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17. NT—In re Williams’ Estate, 90 
NTS 2d 727 195 Misc 461—In re 
Kaufman’s Estate, 285 NTS 347, 
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Estate, 279 NTS 181, 165 Misc 
332 
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Oontmgeiit secondary life ©states 
Computation of the value of bfe 
estates of beneficiaries of testamen¬ 
tary trust for purpose of determining 
whether value of remainder to chari¬ 
table institution is in violation of 
statute, must await the death of a life 
beneficiary only where such computa¬ 
tion as of date of testator’s death is 
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impossible because of future contin¬ 
gent secondary life estates 
NT—In re Williams’ Estate, 90 N T 
S2d 727, 195 Misc 461 
Power to invade corpiLS 

Where testator bequeathed two 
thousand five hundred dollars to his 
widow and the balance, amounting to 
approximately two hundred thousand 
dollars, to a trustee, who was direct¬ 
ed to pay the income to the widow for 
life and remainder to charitable or¬ 
ganization, and testator authorized 
invasion of corpus if income were in¬ 
sufficient to provide for widow’s well¬ 
being, in view of fact that annual 
income from trust fund was eight 
thousand three hundred fifty dollars 
and widow’s expenses were only six 
thousand four hundred dollars, it 
would be reasonable assumption that 
any invasion of corpus during re¬ 
mainder of life of widow, who was 
seventy-seven years of age, would not 
bring remainder interest within max¬ 
imum permissible limits for charita¬ 
ble bequest 

N T—In re Chamot, 111 N T S 2d 299, 
201 Misc 374 

18. NY—In re Apple’s Estate, 252 
NTS 680, 141 Misc 380 
68 C J p 660 note 15 
RedactLon of remainder 

Remainder gift to chanty would be 
reduced where value of remainder, as 
determined by deducting value of as¬ 
signed life interest therein, exceeded 
permissible one-half of taxable es¬ 
tate 

N Y —In re Gaubert’s Will, 285 NTS 
613, 158 Misc 444. 
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which may accrue after the testator’s death,and 
the statute as so amended permits a present deter¬ 
mination of the value of a contingent remainder 
Where a remainder exceeds the statutory share at 
the termination of the life estate, the chanty is en¬ 
titled to the trust assets in the proportion that the 
maximum permissible gift bears to the present 
value of the whole remainder, and the statutory 
distributees receive the trust assets in the propor¬ 
tion that the excess bears to the present value of 
the whole remainder 21 

In ascertaining the value of the life estate it is 
proper22 and sometimes necessary^^ to make use of 
annuity or mortality tables based on the probability 
or expectancy of life, and this rule is applicable 
since the above amendment of the New York stat¬ 
ute 24 The propriety of using such other means than 
the mortality or annuity tables, as may be necessary 
to ascertain the value of the life estate, has ap¬ 
parently been recognized 25 In some cases gov¬ 
erned by the statute prior to the abo\e amendment, 
the actual period of life after the death of the 
testator was used as a basis for the computation 
where the life tenant had died before the date of 
computation, 2 6 and the view was taken that in such 
case the actual value of the life estate or interest,27 
or a valuation based on the actual duration of such 
estate or interest,should govern rather than a 
valuation based on annuity tables or expectancy In 
other cases, however, the propriety of the use of 
annuity tables was recognized even where the life 
estate or interest had terminated, 2 9 and was regard¬ 


ed as the proper and fairer method of computation 
where there were several life estates or interests, 
some of which had, and some had not, terminated ^9 
Where, after a computation in the manner herein 
indicated, it appears that the value of gifts subject 
to the statute is in excess of the share permitted by 
the statute, such gifts may be given effect onl} to 
the extent so permitted^i and, if no excess is shown, 
such gifts may be given full effect if otherwise 
valid 22 

Acceleration of remainder It seems that the ac¬ 
celeration of a remainder subject to the statute, by 
the fact that preceding trusts are void, may so in¬ 
crease the value of the remainder as to bring the 
case within the statutory limitation 23 

Remainder which never vests Where the gift of 
a remainder to an organization subject to the stat¬ 
utory limitations never became effective because the 
contingency on which it depended never happened, 
the gift may not be included in determining the 
amount of the gifts subject to the limitation 24 

i. Interest, Increase, and Losses 

Where it is necessary to reduce a bequest of the 
residuary estate fop a charitable purpose and thereby 
render it practically a bequest for a specified sum, the 
bequest bears interest from the time it becomes due, but 
jf the gift IS postponed, in computing the share to chan¬ 
ties no allowance shall be made for such postponement or 
for any interest or gams which may accrue after the tes¬ 
tator's death. 

Where, pursuant to the statute, it is necessary 
to reduce a bequest of the residuary estate for a 
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charitable purpose and thereby render it practically 
a bequest for a specified sum, the bequest bears 
interest from the time when it becomes due under 
the provision of the code applicable to interest on 
legacies 

Prior to an amendment to the governing New 
York statute, which amendment provides m sub¬ 
stance that when payment of a devise or bequest to 
an organization or for a purpose, subject to the stat¬ 
ute, IS postponed, in computing the one half part of 
such organization or purpose no allowance shall be 
made for such postponement or for any interest or 
gams which may accrue after the testator’s death,^6 
in the case of the gift of a remainder subject to the 
statute, it was held that the gift earned interest 
from the date of the testator’s death until the death 
of the life tenant,^7 payable from the portion of the 
estate passing as on intestacy 38 The purpose of 
the amendment was to supersede these rulings 39 

According to some cases, a legacy subject to the 
New York statutory restriction bears interest on 
the amount payable from the date the legacy is 
payable for the period during which payment is 
deferred,^® payable out of the portion of the estate 
which passes as on intestacy On the theory that 
a gift of the lesiduary estate to organizations or 
for purposes subject to the statute in excess of the 
statutory limitation is converted by the statute into 
a general legacy for a specified amount, it was held 
that, since, under the statute then applicable, such 
legacy was payable one year after the grant of 
letters testamentary, interest did not commence to 
run until after the expiration of one year ,^2 j^nd 
the beneficiary of such legacy was not entitled to 
income earned on the subject matter of such legacy 
during such year ^3 The view was taken, how- 
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ever, that, where such gift was a gift of a remainder 
and the life estate or interest had fallen in because 
the life tenant died a few days after the testator,^4 
or because the life tenant, who was the widow of 
the testator, rejected the provisions made for her in 
the will,45 the gift bore interest from one year after 
the grant of letters testamentary Even prior to 
the above amendment, the beneficiary of a gift of a 
remainder subject to the statute was not entitled to 
share in any increase in the value of the estate after 
the death of the testator during the period of the 
life tenancy,and this rule is recognized by the 
amendment In such case, to the share of the net 
estate which is not applicable to gifts subject to the 
statutory limitation, all profits must be credited^ 3 
and all losses charged The right to any increase 
has apparently been denied even where the life es¬ 
tate has fallen in 50 

While there is authority for the view that, in the 
case of present gifts in excess of the statutory 
limitation, the beneficiaries of such gifts are not 
entitled to any increase or income accruing after the 
death of the testator,there is apparently authority 
for the view that, in the case of present gifts of 
a portion of the residuary estate, in excess of the 
statutory limitations, the beneficiaries of such gifts 
are entitled to one half of the increase in value of 
property of which they are entitled to receive a one 
half sharers In the case of present gifts, subject 
to the statutory limitation, of one half part of the 
net estate, there is no violation of the statute, and 
the beneficiaries of such gifts are entitled to an in¬ 
crease in the value of the share given to them 
occurring after the death of the testator or testa¬ 
trix 55 The right of the charitable corporation to 
the income on the portion of the estate to which 
it is entitled, represented by the gift of a remainder 
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interest, earned after the death of the life tenant, 
has been recognized ^4 

j. Charges to Share of Estate Not Applicable 

to Grifts within Statute 

Once the net estate has been ascertained, all ex¬ 
penses of administration, funeral expenses, legacies not 
subject to the statutory limitation, all commissions, the 
federal estate tax, and such other charges as are usually 
paid out of a residuary estate, are to be paid from the 
part of the estate not subject to the statutory limitation 

In New York, after the net estate of which one 
half may be applied to g-ifts subject to the statu¬ 
tory limitation, has been ascertained, as set forth 
above m subdivision h (2) of this section, from the 
other part of the estate not applicable to such gifts 
are to be paid all expenses of administration,^^ 
funeral expenses,legacies not subject to the stat¬ 
utory limitation,^other payments which the will 
directs,all commissions,^ 9 the federal estate tax,®^ 
and such other charges as are usually payable out 
of a residuary estate 

k. Pasmient of Gifts within Statute, Adjust¬ 

ment among Such Gifts, and Vesting of 

Title 

Where the total gifts subject to the statutory limita¬ 
tions are in excess of the share permitted by the statute, 
a preferred gift will be given effect by paying such gift 
without abatement from the share of the estate applicable 
to the payment of gifts within the statute, and the non- 
preferred gifts Will be abated. 

Where gifts m excess of the statutory limitation 
are immediately payable in part, such funds as are 


applicable to the payment of such gifts should then 
be applied thereto Where the total gifts subject 
to the statutory limitation arc in excess of the share 
permitted by the statute, a provision of the will 
giving preference to certain of such gifts will 
ordinarily be given effectby paying the preferred 
gifts without abatement®^ from the share of the 
estate applicable to the payment of gifts within the 
statute, and the nonpreferred gifts will be abated 
So, the court has directed the payment from the 
amount available for the payment of legacies of 
specific amounts m preference to the payment of 
gifts of the residuary estate, which are also sub¬ 
ject to the statute As between legacies of spe¬ 
cific amounts preference has been given to a gift 
to a cemetery corporation for the care of a burial 
plot In respect of gifts as to which there is no 
preference, the amount applicable to them will 
ordinarily be prorated 

Where the statute permits the gift of one-half 
part of the estate to two organizations subject to 
the statutory limitation, which were to share in the 
residuary estate, the view was taken in an early 
case that if the amount payable to one of such or¬ 
ganizations did not exceed one fourth of the estate 
the necessary deduction should be made from the 
share of the other organization,®® and that if one 
of two organizations, gifts to which were subject to 
the statutory limitation, was, because of restricted 
corporate power, unable to take its full share of the 
limited amount, the other organization could take 
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NT—In re Mayers’ Estate, 73 NT 
S 2d 715, 189 Misc 700, affirmed 84 
NTS 2d 895, 274 App Div 918, af- 
flimed 87 NE2d 422, 299 NT 388. 
11 ALR2d 1136 

Estate tax excluded. 

Under will providing for abatement 
of charitable bequests so that they 
should be equal to one-half of net 
estate after payment of debts and 
taxes, the word “taxes” did not in¬ 
clude estate taxes in view of specific 
reference to estate taxes in other 
provisions of will 

NT—In re Sykes’ Will, 53 N T S 2d 
442. , 


61. NT —In re Sonderling-’s Will, 
279 NTS 703, 155 Misc 403 

68 C J p 563 note 64 

62. NT —In re Suydam's Will, 203 
NTS 911, 122 Misc 340 

68 C J p 563 note 66 

63 N T —In re Gaubert’s Estate, 209 
NTS 619, 164 Misc 768—In re 
McArdle's Will, 264 NTS 764, 147 
Misc 876 

64, N T —In re McArdle's Will, su¬ 
pra 

65 NT—In re Sykes’ Will, 53 N T 
S 2d 442 

68 C J p 663 note 69 

66 NT—In re Sloat’s Estate, 253 
NTS 215, 141 Misc 710 

68 C J p 563 note 70 

67. NT—In re Sloat’s Estate, su¬ 
pra 

68 NT —In re Sonderling’s Will, 
279 NTS 703, 155 Misc 403 
In re Sykes’ Will, 53 NTS 2d 
442 

68 C J p 563 note 72 

69. N T —Chamberlain v. Chamber- 
lain, 43 N T 424 
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to the extent of its corporate capacity the entire 
residue of the estate applicable to such gifts 
Under a residuary clause devising and bequeathing 
the rest, residue, and remainder of the testator’s 
property to an organization or organizations subject 
to the statutory limitation permitting the bequest 
and devise of only one-half part of the estate to 
certain organizations, title to one half of the real 
property vested immediately in such organization 
or organizations,*^! and such devise is not payable 
out of the personal property of the estate *^2 

L Devolution of Property Not Available for 
Gifts Subject to Statute 

Where gifts are in excess of the statutory share, the 

V. CONTRACTS FOR TESTAMENTARY < 

§ 111. Existence and Validity 
a In general 
b Form 
c Nature 

a. In General 

A person may make a valid contract to leave his 
property at his death by will or otherwise in a particular 
way, and such a contract will be enforceable 
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excess, if not otherwise disposed of by the will, usually 
passes as intestate property 

Where gifts subject to the statute are m excess 
of the fractional share of the estate which is ap¬ 
plicable to such gifts, the excess, if not otherwise 
disposed of by the will, usually passes as intestate 
property,*^- either to the heirs*^^ or next of 
of the testator, according to the nature of the prop¬ 
erty and the statute governing descent and dis¬ 
tribution If, however, the will contains a pro\i- 
sion disposing of such excess,as, for example, an 
effective residuary clause,"*^ the excess will pass 
pursuant to such provision Accordingly, where a 
testator left none of the relatives listed in the stat¬ 
ute, the gift of the residue to an institution is not 
limited to the statutory share 8 

i SIMILAR DISPOSITION OF PROPERTY 

Subject to the same rules and principles applicable 
to other contracts,*^® and except as far as the nature 
of the property itself^o or the promisor’s interest 
m, or authority over,^! it is affected by special 
restrictions or limitations preventive of the existence 
of such power, a person may make a valid contract 
to leave his property at his death by will or othci- 
wise in a particular way, and such contract wnll be 
enforceable, ^2 whether it provides for the pa>ment 


70 NT —Chamberlain v Chamber- 
lain, 43 NY 424 

71 NT—Barber v Terry, 120 NE 
732, 224 NY 334 

68 C J p 563 note 76 
Precedence 

Charity receiving special beciuest 
under will was not entitled to preced¬ 
ence over residuary beauest to an¬ 
other charity, where residuary gift 
was reduced by application of stat¬ 
ute limiting proportion of gifts to 
chanty under will 

NT—In re Gardner’s Estate, 272 N 
TS 681, 151 Misc 342 

72 NY —Barber v. Terry, 120 NE 
732, 224 NT 334 

68 C J p 564 note 76 

73 Cal—^In re Clippinger’s Estate, 
171 P2d 667, 76 CalApp2d 426 

NT—In re Bowker’s Estate, 283 
NTS 564, 157 Misc 341—In re 
Coughlm^s Will, 268 NTS 28, 149 
Misc 672, affirmed 273 NTS 444. 
242 AppDiv 672 
In re Shapiro’s Estate, 141 N 
TS2d 702—In re Niles’ Will, 99 
NTS 2d 238—In re Noble’s Will, 
95 NTS 2d 376 
68 C J p 664 note 78 
Snhstltntional gifts 

(1) Under statute limiting chari¬ 
table gifts in will executed at least 
tliirty days before death to one- 
third of estate as against designated 


.surviving blood relatives, portion of 
devise to chanty in excess of desig¬ 
nated limitation passes to class of 
relatives mentioned in the statute 
only to extent that such relatives 
take property under a substitutional 
bequest in will or under laws of suc¬ 
cession because of absence of other 
effective disposition in the will 
Cal—In re Davison’s Estate, 215 P 
2d 604, 96 CaIApp2d 263 
(2) Where total value of residu¬ 
ary bequests to charitable institu¬ 
tions together with specific bequests 
to charitable institutions, exceeded 
one-third of net distributable estate 
of testator whose will bequeathed 
portion of residuary estate, be¬ 
queathed to charitable corporation 
which could not take, to other char¬ 
itable corporations which could take, 
legatees, which were educational in¬ 
stitutions exempt from statutory 
limitations on testamentary gifts to 
charity, were not entitled to have 
distributed to them portion of estate 
which but for restrictions on testa¬ 
mentary gifts to chanty would have 
passed to other charitable legatees, 
in view of substitutional nonchar- 
itable gifts to individuals 
Cal—In re Davis’ Estate, 168 P 2d 
789, 74 Cal App 2d 357 
74. Cal—In re Randall’s Estate, 194 
P2d 709, 86 Cal App 2d 422 
Miss —Mississippi School for Blind 
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V Armstrong, 62 So 2d 369, 216 
Miss 348 

NY—In re Sonderling’s Will, 283 
NTS 568, 157 Misc 231—In re 
Muanda’s Will, 271 NTS 913, 151 
Misc 459 

68 C J p 564 note 79 
75. Cal —In re Pence’s Estate, 4 P 
2d 202. 117 Cal App 323 
68 C J p 564 note 80 
76 NT —In re Grossman’s Will, 
227 NTS 470, 131 Misc 526 
77. Cal —^In re Davison’s Estate, 
215 IP 2d 504, 96 Cal App 2d 263 
NT—In re Skillman's Wdl, 286 N 
YS 673, 247 AppDiv 327 
68 C J p 564 note 82-99 
78 Cal—^In re Tule’s Estate, 135 
P2d 386, 57 Cal App 2d 662 
79. WVa—Gray v Marino. 76 S E 
2d 585, 138 WVa 685—-Harris ^ 
Hams, 43 S E 2d 225, 130 WVa 
100—Turner v Theiss, 38 S E 2d 
369, 129 WVa 23 

80 Iowa—Brandes v Brandes, 105 
NW 499, 129 Iowa 351 
68 C J p 565 note 2 

81. N T —Earmers' L & T Co v 
Mortimer, 114 NE 389. 219 NY 
290 

68 C J p 665 note 3 

82 US —^U S V Essex Trust Co, 
DC Mass, 44 P Supp 476, apply¬ 
ing Maine rule 
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of money, or the leaving of specific property, or of 
all or a moiety of that which the promisor shall 
leave at his death This is true if the parties 
possess the capacity to contract,^4 and if the con¬ 


tract is fair and equitable,85 and possesses the usual 
essentials requisite for contracts generally,86 such 
as a valid consideration, as considered infra § 113, 
acceptance of its terms showing a mutual agree- 


Ala—^Dennis v West, 26 So 2d 263, 
248 Ala 40—Co win v Salmon, 13 
So 2d 190, 244 Ala 285 
Alaska—Moumal v Walsh, 9 Alaska 
656 

Cal—^Daniels v Bridges, 267 P 2d 
343, 123 CalApp2d 585—Fowler -v 
Hansen, 120 P 2d 161, 48 Cal App 2d 
518 

Pla—Miller v Carr, 188 So 103, 137 
Fla 114 

Ga—Mann v Moseley, 67 S E 2d 128, 
208 Ga 420—Matthews v Blanos, 
40 S B 2d 715, 201 Ga 549—-Salmon 

V McCrary, 29 S E 2d 58, 197 Ga 
281—Harp v McGehee, 177 SE 
244. 179 Ga 836 

Gilmore v Hammock, 32 S E 2d 
844, 72 Ga.App 35—^Wynne v Buy¬ 
ers, 187 SE 173. 63 Ga App 660 
Ill—In re Greiner's Estate, 107 N 
B2d 836, 412 Ill 591—Monninger 

V Koob. 91 NE2d 411, 405 Ill 417 

—Brust V Brust, 89 N E 2d 897. 
405 Ill 132—Scham v Besse, 74 
NE2d 517, 397 Ill 309—In re 

Johnson's Estate, 59 NE2d 825, 
389 Ill 425 

Henson v Neumann, 3 N E 2d 

110, 286 Ill App 197 

Ky—^Finn v Finn’s Adm’r, 241 S 
W2d 435—Wides v Wides' Ex’r, 
184 SW2d 579, 299 K> 103— 

Hehr's Adm'r v Hehr, 157 SW2d 

111, 288 Ky 580 

La—Succession of Sullivan, 151 So 
190, 178 La. 230 

Md—Shives v Borgman, 69 A 2d 
802, 194 Md 29—Fitzpatrick v 

Michael, 9 A 2d 639, 177 Md 248 
■—Lorenzo v Ottaviano, 173 A 17, 
167 Md 138, modified on other 
grounds 179 A 536, 167 Md 138 
Mich—Kelley v Dodge, 64 NW2d 
730, 334 Mich 499—Elmer v El¬ 
mer, 260 NW 759, 271 Mich 517 
Minn —In re Le Bonus' Estate, 28 
NW2d 157, 224 Minn 203—Jan- 
netta v Jannetta, 285 NW. 619, 
205 Minn 266 

Miss —Old Ladies Home Ass'n v 
Hall, 52 So 2d 650, 212 Miss 67, 
modified on other grounds, sugges¬ 
tion of error overruled 54 So 2d 
170, 212 Miss 67—Strange v State 
Tax Commission, 7 So 2d 542, 192 
Miss 765 

Mo —Finn v Barnes, 101 S W 2d 718, 
340 Mo 445 

Mont—Erwin v Mark, 73 P 2d 5>37, 
105 Mont 361. 113 A L R 1064 
Nev—^Waters v Harper, 250 P 2d 
915, 69 Nev 315 

N J —Sullivan v Margetts, 75 A 2d 
743, 9 N J Super 189 
Epstein V Fleck, 57 A 2d 395, 
141 NJEq 486—White v Bisdon, 
65 A 2d 308, 140 NJEq 613— 


Hackensack Trust Co v Acker¬ 
man, 47 A 2d 832, 138 NJEq 244 
NY —In re Bonner's Estate, 80 N 

Y S 2d 122, 192 Misc 753 
Kaplan v Kaplan, 133 NTS 2d 

69, reversed on other grounds 134 
NTS 2d 753. 284 App Div 972— 
Tutunjian v Vetzigian, 64 N T S 2d 
140, affirmed 83 N Y S 2d 184. 274 
App Div 910, affirmed 87 N E 2d 
275, 299 NY 315—^In re Sterling’s 
Will, 27 NYS2d 36, reversed on 
other grounds In re Sterling's Es¬ 
tate, 35 NYS2d 399, 264 App Div 
308, affirmed 50 NE2d 234. 290 
NY 820 

Ohio—Mustard v Cook, App, 34 N 
B 2d 808 

Britsch V Roth, 17 Ohio Supp 
46—Passoni v Breehl, 14 Ohio 
Supp 100 

Or—Magness v Magness, 33 P 2d 
1005, 148 Or 44 

Pa—^In re Swenk’s Estate, 108 A 2d 
825, 176 Pa Super 513—^In re Cul- 
hane’s Estate, 2 A 2d 567, 133 Pa 
Sui-er 339, affirmed 5 A 2d 377, 334 
Pa 124 

Petition of Eppley, 37 PaDist 
& Co 151, 53 York LegRec 153 
In re Gredler’s Estate, Orph, 
31 Erie Co 421—Strosser v 
Strosser, Com PI, 49 Lane Rev 77 
SC—Baylor v Bath, 1 S E 2d 139, 
189 SC 269 

SD—Lass V Erickson, 54 NW2d 
741, 74 SD 503— 'Corpus Juns cit¬ 
ed in In re Buss’ Estate, 26 NW 
2d 700, 702, 71 SD 529— Corpus 
Juris cited la Dawson v Corbett, 
21 NW2d 758, 760, 71 S D 106 
Tex— Corpus Juris cited in Johnson 

V Durst, Civ App. 115 S W 2d 1000, 
1004, error dismissed 

WVa—Gray v Marino, 76 S B 2d 
585, 138 WVa 585—Harris v Har¬ 
ris, 43 SB 2d 226, 130 WVa. 100 
—Turner v Theiss, 38 S E 2d 369, 
129 WVa 23 
68 C J p 565 note 4 
Agreements to make mutual wills 
see infra § 1367 

83 Tex—Jordan v Abney, 78 SW 
486, 97 Tex 296 
68 C J p 665 note 5 

84. Cal—^Drum v Bummer, 175 P 
2d 879, 77 Cal App 2d 453 
68 C J p 56$ note 6 

Member of partnership who had 
control of its affairs, had authority 
to contract with an employee where¬ 
by he was to continue in his then 
present employment with the part¬ 
nership and, as additional compensa¬ 
tion for his doing so, to contract 
to bequeath employee certain prop- 
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erties belonging to the partner in¬ 
dividually 

Ga—Gilmore v Hammock, 32 S E 2d 
844, 72 GaApp 35 

85. Ga—Matthews v Blanos, 40 S 
E 2d 715, 201 Ga 549 

Neb—Peters v Wilks, 39 NW2d 
793, 151 Neb 861 

Or—^Hunter v Allen, 147 P 2d 213, 
174 Or 261, modified on other 
grounds 148 P 2d 936, 174 Or 261 
68 C J p 567 note 7 

Determbiatioii of fairness 

(1> The fairness of a contract to 
execute a will is usually to be de¬ 
termined as of its date, and the 
happening of subsequent events 
within a reasonable contemplation of 
the parties does not afford a defense 
Ga —First Nat Bank & Trust Co 
V Falligant, 67 S E 2d 473, 208 

Ga 479—Mann v Moseley, 67 S 
E 2d 128, 208 Gel 420 
(2) Contracts to dispose of prop¬ 
erty by will in a particular way do 
not stand on an especially favored 
footing, and a court will be more 
strict in exEimining into the nature 
and circumstances of such contracts 
than with other contracts 
Ill—Monninger v Koob, 91 NE2d 
411, 405 Ill 417—Kaiser v Cob- 
bey, 79 NB2d 604, 400 Ill 214 

86. Conn—Godburn v Meserve, 37 
A 2d 235, 130 Conn 723 

Ill—Kcniry v Costello, 67 N E 2d 
758, 324 Ill App 230 
Ky—Maloney v Maloney, 80 SW 
2d 611, 258 Ky 567 
Pa —Magruda v Magruda, Com PI, 
27 Wash Co 163 

Wash—In re Fischer's Estate, 81 
P2d 836, 196 Wash. 41 
68 C J p 667 note 8 

Obligutory force 

If whole arrangement between 
two persons is fulfilled by mere mak¬ 
ing of will and nothing legally bind¬ 
ing on him who signs the instru¬ 
ment to let it remELin unrevoked is 
contemplated, obligatory force of a 
contract is not intended and one who 
maJees will remains at liberty to 
change his mind and his will 
N J —Minogue v Lipman, 96 A 2d 
426, 25 NJ Super 376 

Besolntioii 

If deceased’s written instrument, 
wherein he agreed that hia wife and 
son should share equally in his es¬ 
tate, was merely a resolution, judg¬ 
ment dividing estate accordingly was 
erroneous, since resolutions cannot 
be enforced 

Ky —Gray v Greer, 70 S W 2d 683, 
253 Ky 809 
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merit thereto, as discussed infra § 112, certainty 
and definiteness in its termsand in the designa¬ 
tion of the promisee or beneficiary,88 and provided 
the contract is not within the statute of frauds, as 
discussed in Frauds, Statute of, § 56, and is free 
from fraud, or undue influence in procuring it 89 
A contract to make a will means an effectual 
will, disposing of property on death, and implies a 
promise that the promisor will, on his death, leave 
a will which has not been revoked 

b. Form 

Unless otherwise prescribed by statute, no formal 
contract is necessary to bind one in the disposition of his 
property on his death, and, except as required by statute, 
such contracts may be valid and enforceable even though 
oral 

If not prescribed by statute, a formal contract is 
not necessary to bind one in the disposition of his 
property on his death Although usually put in 
the form of an agreement to bequeath by will, that 
is not essential, it being sufficient that there is an 
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agreement to leave the property or that the promisee 
shall have it at the death of the promisor the 
fact that the mode wheieby the disposition is to be 
effected is not specified does not impair the validity 
of the agreement,^^ nor does the fact that the 
promisor is given his option to transfer by will or 
conveyance An instrument in the form of a 
will may of itself be a contract to leave the testa¬ 
tor’s property in the manner therein provided,^^ at 
any rate if delivered to the promisee The agree¬ 
ment need not be executed in the form required in 
the execution of testamentary instruments,^^ and it 
IS not essential that the instrument expressing the 
promise contain any statement or recital of the con¬ 
sideration ^8 The invalidity of the agreement as a 
will does not prevent enforcement of its contract¬ 
ual provisions 89 

Oral contracts Except as affected by the provi¬ 
sions of the statute of frauds, or of other statutory 
provisions especially applicable to this class of 
contracts,^ such contracts need not be written and 


87 Cal—^Wood v Wrig-ley, 258 P 
2d 1049, 119 CalApp2d 90—Fowler 

V Hansen, 120 P 2d 161, 48 Cal 
App 2d 518 

Ga —First Nat Bank & Trust Co 

V Palhgant, 67 S E 2d 473, 208 

Ga 479 

Wynne v Buyers, 187 S E 17i3, 
53 Ga App 660 

Ill —^Wessel V Eilenberger, 119 NE 
2d 207, 2 Ill 2d 622 
Bidwell V Dempsey, 67 NE2d 
315, 329 Ill App 182—Kemry v 

Costello. 57 NB2d 758. 324 Ill 
App 230 

Md—Davis V Winter, 178 A 604, 
168 Md 613 

Mass—Read v McKeague. 147 NE 
585, 252 Mass 162 

NJ—Ehling V Diebert, 15 A 2d 655, 
128 NJEq 115, affirmed 17 A 2d 
777, 129 N J Eq 11 

Pa—SofCee v Hall, 105 A 2d 144, 377 
Pa 306—^Stafford v Reed, 70 A 2d 
345, 363 Pa. 405—Friese v Priese, 
9 A 2d 404, 336 Pa 248—In re 

Friese’s Estate, 9 A 2d 401, 336 
Pa 241 

WVa—Hedrick v Harper, 62 S E 
2d 265, 135 WVa 47 
Wis —In re McLean's Estate, 262 
N W 707, 219 Wis 222 
68 C J p 567 note 11 
Absolute certaiuty as to terms of 
alleged oral contract to leave prop¬ 
erty to person living with, and car¬ 
ing for, deceased is not exacted, and 
leasonable certainty as to terma is 
sufficient 

Wash—Ellis V Wadleigh, 182 P 
2d 49, 27 Wash 2d 941 
Contract held siLfflcieiLtly oertaui 
Father’s agreement to bequeath 
certain property to son in return 
for son’s services in father’s in¬ 


tended business was binding, not¬ 
withstanding details of services to 
be rendered were not specified 
Colo—^^Vard v Ward, '30 P 2d S53, 
94 Colo 275 

83 NT—Winne v Winne, 59 NE 
833, 166 NT 263, 82 Am S R 647 
68 C J p 568 note 12 

89 Miss—Deanes v Tomlinson, 54 
So 2d 474 

NJ—In re Opper’s Wills, 107 A 2d 
348, 31 NJ Super 508 
68 C J p 568 note 14 

90 Mass—^West v Day Trust Co, 
103 NE2d 813, 328 Mass 381, 29 
ALR2d 1224 

91- Cal —^In re Lindquist’s Estate, 
154 P2d 879, 25 Cal 2d 697, cer¬ 
tiorari denied State of Cal v U 
S, 65 set 1408, 325 US 869, 89 
LEd 1988, and 65 S Ct 1410, 325 
U S 869, 89 LEd 1988 

92 Conn—Strakosch v Connecticut 
Trust, etc, Co, 114 A 660i 96 
Conn 471 

88 C J p 568 note 17 
Agreements to make mutual wills 
see infra § 1367 

Coatract uot to revoke or alter exist- 
mg will 

Iowa—Evans v Cole, 281 NW 230, 
225 Iowa 756 
68 C J p 568 note 17 [d] 

93 Wash —Velikanie v Dickman, 
168 P 466, 98 Wash 584 

68 C J p 669 note 18 

94. Ill—^^Smith V Smith, 172 NE 
32, 340 Ill 34 
68 C J p 569 note 19 

95 Utah—^Ward v Ward, 85 P 2d 
6'36, 96 Utah. 263 
68 CJ p 669 note 20 
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96 Ala—Bolman v Overall, 2 So 

624 80 Ala 451, 60 Am R 107 

Ill—Wliiton V Whiton, 53 NE 722, 
179 Ill 32 

97 Iowa—Stewart v Todd, 173 N 
W 619, 180 NW 146. 190 Iowa 
283, 20 ALR 1272 

68 C J p 569 note 22 

98. Ind—Ca\iness v Rushton, 101 
Ind 500, 51 AmR 759 

99 Kan—Imthurn v Martin, 96 P 
2d 860, 150 Kan 906, 151 Kan 321 

1. Mo—Shaw V Hamilton, 141 S W 
2d 817, 346 Mo 366 

In New Tork 

(1) By statute, an agreement to 
make a will so as to make remunera¬ 
tion on decedent’s death for services 
rendered to him during his lifetime 
must be in writing signed by the 
decedent 

NT—In re Sturges’ Estate, 36 N 
T S 2d 141 

(2) Oral agreements not within 
statute rendering unenforceable oral 
agreements whose performance is not 
to be completed before the end of 
a lifetime or oral agreement to be¬ 
queath property and make testamen¬ 
tary provision of any kind, because 
made before effective date of stat¬ 
ute, may be enforceable 

NT—In re Loftus’ Estate, 85 NT 
S 2d 244, 193 Misc 704 

(3) Enforcement of oral contracts 
to make or refrain from altering a 
will is completely inconsistent with, 
and imperils policy of, the state re¬ 
lating to testamentary dispositions 

INT—^Rubin v Irving Trust Co, 113 
1 NE 424, 305 NT 288 
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may be valid although made orally 2 An oral con¬ 
tract must be definite,^ certain,^ and fair ^ Such 
contracts are regarded with suspicion and will be 
carefully scrutinized ® A valid oral contract is not 
rendered nugatory by the refusal of the promisor 
subsequently to reduce it to writing 

c. Nature 

Contracts for testamentary disposition have been held 
covenants to stand seized to the use of the promisee, with 
use and power of disposition except by will continuing in 
the promisor for life, 

A contract to make a particular disposition of 
one’s property by will has been said to be in nature 


and legal effect a covenant to stand seized to the 
use of the promisee, with use and power of disposi¬ 
tion except by will continuing in the promisor for 
life ^ One who offers to enter into a contract to 
make a will has the right to designate the offer 
as either unilateral or bilateral,^ and whether the 
offer IS unilateral or bilateral depends on the of¬ 
ferer’s intent and the facts and circumstances of 
the particulai case A contract to make a specific 
bequest, even when a will to that effect has been 
duly made and executed, is negative in character 
Such an agreement is not a sale,^^ a,nd has been held 
to create or vest no legal or equitable estate, m 
praescnti, in the beneficiary, but is at most an 


2 us —^Werbe v Holt, D C Ark , 
100 F Supp 392, reversed on other 
grounds, CA, Holt v Werbe, 198 
P2d 910 

Ala—Merchants Nat Bank of Mobile 
V Cotnam, 34 'So 2d 122, 250 Ala 
316 

Aik—.Uphin. V Alphin, 279 S'W2d 
822—Janes v Rogers, 271 S W 2d 
930—Brunk v Merchants Nat 

Bank, 230 S W 2d 932, 217 Ark 
499—OfCord v Agnew, 218 SW2d 
370, 214 Ark 822—Crowell v 
Parks, 193 SW2a 483. 209 Ark 
803—Jensen v Housley, 182 S W 2d 
758, 207 Aik 742—Sheffield v Bak¬ 
er, 145 SW2d 347, 201 Ark 627 
Fla.—^McDowell v Ritter, 13 So 2d 
612, 153 Fla 50—Miller v. Carr. 
188 So 103, 137 Fla 114 
•Ga—Bowles v White, 57 S E 2d 547, 
206 Ga 433 

Ill—Bidwell v. Dempsey, 67 NE2d 
315, 329 IllApp 1S2 
Iowa—^Hatcher v Sawyer, 52 NW 
2d 490, 243 Iowa 858 
Ky —Finn v Finn’s Adm’r, 244 S W 
2d 435 

Mmn—McCarty v Nelson, 47 NW 
2d 595, 233 Minn 362, certiorari 
denied 72 S Ct 177, 342 US S87, 
96 L Ed 665, rehearing denied 72 
set 624, 342 US 956, 96 L Ed 
710 

NM—Rubalcava v Garst, 206 P 2d 
1154, 53 NM 295 

Oi —Hunter v Allen, 147 P 2d 213, 
174 Or 261, modified on other 
grounds 148 P 2d 936, 174 Or 261 
Pa—Petition of Eppley, 37 PaDist 
& Co 151, 53 York Leg Rec 153 
In re Gredler's Estate, Orph, 
31 Erie Co 421 

Wash—Dau v Pence, 133 P 2d 523, 
16 Wash 2d 368—Thompson v 

'Weimer, 95 P 2d 772, 1 Wash 2d 
145—In re Sw^artwood’s Estate, 89 
P 2d 203, 198 Wash 657—Resor v 
Schaefer, 74 P 2d 917, 193 Wash 
91—Arenetti v Brown, 291 P 469, 
168 Wash 517—Perkins v Allen, 
234 P 26. 133 Wash 455—Olsen 
V Hoag. 221 P 984, 128 Wash 8 
—Alexander v Lewes, 175 P 572, 


104 Wash 32—^Velikanje v Dick- 
man, 168 P 435. 98 Wash 584 
68 C J p 569 note 25 
Clift or hei^uest of personalty 
An oral contract to make a gift 
or a bequest of personalty in will 
IS enforceable 

Fla—Miller v Carr, 188 So 103, 137 
Fla 114 

Xn CaUfomla 

(1) Prior to the amendments of 
1905 and 1907, to Civ Code § 1624, 
and Code Civ Proc § 1973, expressly 
requiring a writing, an agreement 
to devise was not required to be in 
writing 

Cal —Fowler v Hansen, 120 P 2d 
161, 48 Cal App 2d 518 
68 C J p 569 note 25 [a] 

(2) An oral agreement, entered in¬ 
to between spouses before statutory 
amendment requiring it to be in 
writing, that husband would give 
wife all his property and that she 
would divide it between his and her 
relatives equally on her death, would 
be valid, legardless of spouses’ joint 
tenancy agreement 

Cal —In re Hams* Estate, 72 P 2d 
873, 9 Cal 2d 649 

3. US—Appolonio v Baxter, CA 
Tenn, 217 F 2d 267 

Ill—Bidwell V Dempsey, i67 NB2d 
315, 329 IllApp 182 
Kan—In re Wert’s Estate, 193 P 2d 
253, 165 Kan 49, opinion adhered 
to 199 P 2d 793, 166 Kan 159 

4. Ill—Bidwell V D'empsey, 67 NE 
2d 315, ‘329 IllApp 182 

Precise terms 

An oral contract to bequeath prop¬ 
erty in consideration of performance 
of personal services for promisor 
should be so precise in its terms 
that neither party couldl reasonably 
misunderstand them 
Or—Tiggelbeck v Russell, 213 P 2d 
156, 187 Or 654. 

5. US —Appolonio v Baxter, CA 
Tenn. 217 F2d 267 

Wash—In re Fischer's Estate, 81 
P2d 836, 196 Wash 4L 
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6. Ky—Finn v. Finn's Adm’r, 24 4 
SW2d 435 

Md—Hanson v Urner, 111 A 2d 649 
Miss—Johnston v Tomme, 24 So 
2d 730, 199 Mi^s 337 
N J —Richards v Richards, 58 A 2d 
544, 141 N J Bq 579 
N Y —Tracy v Danzinger, 3 N Y S 
2d 24, 253 AppDiv 418, affirmed 
Tracy v Danzinger, 18 N E 2d 311, 
279 NY 679 

Or—Hunter v Allen, 147 P 2d 213, 
174 Or 261, modified on other 
grounds 148 P 2d 936, 174 Or 261 
Pa—Stafford v Reed, 70 A 2d 345, 
363 Pa 405 

Wash—Jennings v. D'Hooghe, 172 
P2d 189, 25 Wash 2d 702—In re 
Fischer’s Estate, 81 P 2d S'36, 196 
Wash 41 

7. Mich—Salsbury v Sacknder, 280 
NW 926, 284 Mich 493 

8. Ala—^Noble v Metcalf, 47 So 
1007, 157 Ala 295 

68 C J p 569 note 29 

9. Cal—^Davis v Jacoby, 34 P 2d 
1026, 1 Cal 2d 370 

10. Cal—^Davis v Jacoby, supra 
Offer of bilateral contract 

Testator’s statement, in letter to 
his niece and her husband, that she 
would inherit everything if husband 
could come to testator and look after 
his affairs was an offer to enter into 
bilateral contract to make will in 
niece’s favor 

Cal—Davis v Jacoby, supra 

11. N Y —In re Goldberg’s Estate, 
9 NE2d 829, 275 NY 186 

In re Bekker’s Estate, 129 N Y S 
2d 126, 283 AppDiv. 609 

12. Cal—Stewart v Smith, 91 P 
667, 6 Cal App. 152 

68 CJ p 569 note 30 

13. Ill—In re Johnson's Estate, 59 
NB2d 826, 389 HI 426 

NY—Kaplan v Kaplan, 134 NTS 
2d 753, 284 AppDiv 972 
In re Taylor’s Will, 95 N Y S 
2d 459—In re Searles’ Will, 82 N 
Y S 2d 219 

Ohio —In re Knisely's Estate, 12 Ohio 
Supp 140 
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agreement to convey in the future A contract to 
give a legacy is not a contract to pay the amount 
thereof which must be treated as a legacy subject to 
rights and conditions under which legacies are 
paid It creates, however, an indebtedness of the 
promisor within the rules as to conveyances in fraud 
of creditors,^® and, after nonperformance, serves 
as the foundation of a debt^*^ Such a contract is 
not a testamentary disposition of property, and prop¬ 
erty received by virtue of it is property acquired by 
contract or purchase and not by gift, bequest, de¬ 
vise, or descent, even where willed to the promisee 
pursuant to the contract A contract to leave 
the promisee not specific property, but such prop¬ 
erty as one has at his death, creates no trust in the 
property of the promisor during his life,i9 but 
fastens itself on such property as he may have at the 
time of his death 20 

§ 112. - Mutual Assent 

Mutual assent is an essential element to a contract 
for testamentary or similar disposition of property. 

As in the case of contracts generally, mutual as¬ 


sent, or agreement to the terms, manifested by a 
sufficient offer and acceptance, is an essential ele¬ 
ment 21 There must be a contractual intent,23 a 
mere intention to make a particular disposition of 
property, not reduced to contract, is not enough 23 
The minds of the parties must meet as to the exact 
terms and conditions of the contract 24 There must 
be some positive promise or agreement, 2 5 either an 
offer intentionally designed as the basis of a bargain 
or a representation intentionally made to induce, and 
which does induce, action in a particular man¬ 
ner 26 Mere statements, oral or written, of an intent 
to give property by will to another do not ordinarily 
amount to an offer to do so ,27 but a statement cast 
merely in the form of an intention may constitute 
an offer where, in view of accompanying language 
or circumstances, it is designed to induce action in 
a particular manner and manifests a purpose to 
carry out the intention mentioned m return for the 
person to whom it is addressed so acting.28 The 
contract may be found in an express promise or may 
be inferred as a conclusion of fact from the cir¬ 
cumstances surrounding the parties 29 It is not 


WVa—Hams v Hams, 43 S E 2<3 1 
225, 130 WVa. 100 
68 C J p 569 note 31 
Contractual trust 

Where there is no question as to 
completeness of performance or com¬ 
pliance with agreement to devise 
property by promisee or beneficiary, 
or a full measure of damages could 
not be ascertained by ordinary pe¬ 
cuniary standards, promisor holds 
his estate with a contractual trust 
fixed on it, and beneficiary is enti¬ 
tled to the specific pioperty or to 
its equivalent in money 
Ky—Wides v Wides’ Ex’r, 184 SW 
2d 579, 299 Ky 103 

14 Cal—Stewart v Smith, 91 P 
667, 6 Cal App 152 

Ill—Scham v Basse, 74 N E 2d 517, 
397 Ill 309 

15 Ill—In re Wheeler^s Estate, 1 
NE2d 425, 284 Ill App 1'32 

Bight to mterest 

Beneficiary of contract to give 
legacy would not be entitled to in¬ 
terest thereon from date of death 
of testatrix 

Ill—In re Wheeler's Estate, supra 

16 NY —Ga Nun v Palmer, 111 
NE 223, 216 NT 603 

17. Ill—In re Greiner's Estate, 107 
NE2d 836, 412 Ill 591--In re 

Johnson's Estate, 69 NE2d 826, 
389 Ill 425 

18 Wash —Andrews v Andrews, 
199 P 981, 116 Wash 513 

19. NH—^Lemire v Haley, 19 A.2d 
436. 91 NH 367 
68 C J p 570 note 37. 
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In absence of improper purpose, I 
a will or a promise to make one' 
when supported by isuflicient consid¬ 
eration by which one in effect agrrees 
to leave at his death his property 
to another, serves to exclude that 
which he may m his lifetime dispose 
of and to include that which he may 
acquire and own at his death 
Ala—Wagar v Marshburn, 1 So 2d 
303, 241 Ala. 73 

20. Ala—Wagar v Marshburn, su¬ 
pra 

Ill—^Keniry v Costello, 67 NE2d 
768, 324 Ill App 230 
WVa—Steber v Combis, 5 S E 2d 
420, 121 WVa 509 

21. S C —Corpus Jhirls quoted in 
Baylor v Bathi, 1 S E 2d 139, 142, 
189 SC 269 

68 C J p 670 note 39 

22. S C —^Corpus JTuns quoted m 

Baylor v Bath, 1 S E 2d 1'39, 142, 
189 SC 269 

68 C J p 570 note 40 

23. S C —Corpus JTaxis quoted in 

Baylor v Bath, 1 S E 2d 139, 142, 
189 SC 269 

68 C J p 670 note 41 

24. S C —Ctorpus Juris quoted lu 

Baylor v Bath, 1 S E 2d 139, 142, 
189 SC 269 

68 C J p 670 note 42 
25 SC —Corpus Juris quoted In 

Baylor v Bath, 1 SE2d 139, 142, 
189 SC 269 
68 C J p 670 note 43 

26. S C —Corpus Juris quoted in 

Baylor v Bath, 1 S E 2d 139, 142, 
189 SC 269 
I 68 C J p 570 note 44 
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27 US —Rash v Peoples Depoisit 
Bank & Trust Co, D C Ky, 91 F 
Supp. 825, affirmed, CA, 192 P 2d 
470, certioran denied 72 S Ct 639, 
343 US 909, 96 L Ed 1326 

Cal —^Berdan v Berdan, 103 P 2d 
622, 39 Cal App 2d 478 

Ill—In re Niehaus' Estate, 94 NE 
2d 526, 341 Ill App 454. 

Mich—^Bell V Cramer's Estate, 295 
NW 553, 296 Mich 44—^Elmer v 
Elmer, 260 NW 759, 271 Mich 
517 

Minn—^McCarty v Nelson, 47 NW 
2d 696, 2*33 Minn 362, certiorari 
denied 72 S Ct 177, 342 US 887, 
96 LEd 665, rehearing denied 72 
set 624, 342 US 966, 96 L Ed 
710—^Hanefeld v Fairbrother, 254 
NW 821, 191 Minn 547 

N J —Robertson v Hackensack Trust 
Co. 63 A 2d 515, 1 NJ 304 

Pa—In re Handy’s Estate, Orph , 37 
Del Co 61—Jacobs v Manns, Com 
PI, 95 Pittsb Leg J 185, affirmed 
In re McWilliams Estate, 56 A 2d 
241, 162 Pa Super 299 

S C —Corpus Juris quoted in Baylor 

V Bath. 1 SE2d 139, 142, 189 SC 
269 

Va —Corpus Juris quoted in Burke 

V Gale, 67 S E 2d 917, 920, 193 
Va 130 

WVa—tiednek v Hari>er, 62 S E 2d 
266, 135 WVa 47 

68 CJ p 570 note 46 

28. Va—Corpus Juris quoted in 
Burke v Gale, 67 S E 2d 917, 920, 
193 Va 130 

68 C J p 570 note 46 

29. Ya —Corpus Juris quoted in 
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necessary that the offer be expressed with technical 
legal precision in phraseology, it being sufficient that 
the promisor uses such language as to make his 
purpose clear 

A mere offer, unaccepted, makes no binding con¬ 
tract there must be an acceptances^ which must 
be on the terms of the offer m order to be binding 
on both parties,^^ Acceptance may consist not 
alone of a promise, but when contemplated by the 
offer, of the performance of acts of the kind which 
the offer calls £or,34 and no formal statement of 
acceptance, written or verbal, is necessary It is 
no objection to the enforcement of such a contract 
that it has been entered into with a third party for 
the promisee's benefit, if the latter has acted under 


and executed It 

§ 113(1). - Consideration 

Contracts for testamentary or similar disposition of 
propelty must, like other contracts, be supported by a 
sufficient valid consideration 

In accordance with the rule applicable to conti acts 
generally, a contract to make a will must be sup¬ 
ported by a sufficient valid consideration,except, 
possibly, where it is a contract under seal 38 The 
law permits a wide latitude in determining what 
shall constitute sufficient consideration for a contract 
to devise 39 A sufficient consideration may consist 
of a benefit to the promisor,^9 or a detriment to the 
promisee,or both,42 but it must fall within at 
least one of these classes 43 It must have some 


Burke v Gale, 67 S E 2d 917, 920, 
193 Va 130 
68 O J p 571 note 47 
30 Va — Corpus Juris ctiioted lu 
Burke v Gale, 67 S E 2d 917, 920, 
193 Va. 130 
68 C J p 571 note 48 
31. Iowa,—^Hankins v Young. 156 N 
W 380, 174 Iowa 383 
32 Iowa—Hankins v Young, su- 
pra- 

33. Iowa—Hankins v. Young, su¬ 
pra 

34. US —Bolander v Godsil, CCA 
Alaska, 116 F2d 437 

Ariz—Remele v Hamilton, 275 P 
2d 403, 78 Anz 45 

Va—Caiptus Juris q.'^io'ted iu Burke 
V Gale, 67 S B 2d 917, 920, 193 
Va. 130 

68 C J p 571 note 52 
Performance as acceptance 

The removal of sister to home of 
deceased was acceptance of deceas¬ 
ed’s offer to leave property to sister 
if sister would live with, and care 
for, deceased, and giving of sixteen 
years’ devoted service to deceased 
constituted performance of contract 
by sister entitling her to ispecific 
performance of contract, and con¬ 
tract was not abandoned by sister's 
departure from deceased's home with 
deceased's consent and without de¬ 
ceased giving si5ter notice of ter¬ 
mination of contract unless sister 
should resume duties under contract 
Wash—Ellis V Wadleigh, 182 P 2d 
49, 27 Wash 2d 941 

35 Va—Corpus Jons quoted in 
Burke v Gale, 67 S E 2d 917, 920, 
193 Va 1'30 
68 CJ p 571 note 53 

36. Iowa—^Kisor v Litzenberg, 212 
ISrW 343, 203 Iowa 11S3 
68 CJ p 571 note 54 

37 Alaska —Moumal v Walsh, 9 
Alaska 656 

Ala —Cowm v Salmon, 13 So 2d 190, 
244 Ala 285 


Ark —Brunk v Merchants Nat Bank, 
230 SW2d 932. 217 Ark 499—Of- 
ford V Agnew, 218 S W 2d 370, 214 
Ark 822 

Cal —Fowler v Hansen, 120 P 2d 161, 
48 Cal App 2d 518 

Del —^Equitable Trust Co V Hol¬ 
lingsworth, 49 A 2d 325, 29 Del Ch 
563 

Fla—Miller v Carr, 188 So 103, 137 
Fla 114 

Ga—Mann v Moseley, 67 S E 2d 128, 
208 Ga 420—Matthews v Blanos, 
40 S E 2d 715, 201 Ga 549—Walden 
V Walden, 12 SE2d 345, 191 Ga 
182 

Ill—Kaiser v Cobbey, 79 NE 2d 604, 
400 Ill 214 

Keniry v Costello, 57 NE 2d 758, 
324 Ill App 230 

Neb—In re Nelson’s Estate, 256 N 
W 27, 127 Neb 563 
NJ—^Bhling V Diebert, 15 A 2d 655, 
128 NJEq 115, affirmed 17 A 2d 
777, 129 NJEq 11 

NM—^Wooley v Shell Petroleum 
Corporation, 45 P2d 927, 39 NM 
256 

Ohio —In re Knisely’s Estate, 12 
Ohio Supp 140 

SD—^Dawson v Corbett, 21 NW2d 
758, 71 SD 106 

Tex—Hill V Aldrich, Civ App, 242 
SW2d 465, error dismissed 
WVa—Hedrick v Harper, 62 S E 2d 
265, 135 WVa 47 
68 C J p 571 note 56 

Executed contract 
Where son contracted to convey 
hia remainder interest to mother, 
who owned life estate, in consider¬ 
ation of her executing will leaving 
all her property to son, and son 
made deed to mother and mother 
made will carrying out the contract, 
will was irrevocable, and the contract 
being executed, the court would give 
no attention to adequacy of consid¬ 
eration 

Iowa—Powell v McBlain, 269 NW 
883, 222 Iowa 799 
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Nudum pactum 

An agreement between brother and 
two sisters by which sisters agreed 
to leave their share of father’s estate 
to brother or to brother's surviving 
wife was a nudum pactum as to all 
persons other than sisters, who were 
bound each at the option of the oth¬ 
er while both lived, and each of 
whom could revoke by the others 
permission, and their subsequent sep¬ 
arate wills leaving nothing to broth¬ 
er’s wife, drawn pursuant to a com¬ 
mon purpose after brother’s death 
leaving will under which sisters re¬ 
ceived no actual benefit, was a revo¬ 
cation of the agreement 
Mich—^Rose v Southern Mich Nat 
Bank of Coldwater, 44 NW2d 192, 
328 Mich 639 
prospective consideration 
An agreement to make a will is 
supported by prospective rather than 
a past consideration 
Ark—Offord v Agnew, 218 S W 2d 
370, 214 Ark 822 

38. Mass—Krell v Codman, 28 NE 

578, 154 Mass 454, 26 Am S R 

260, 14 ERA 860 

39. Ill—Brust V Brust, 89 NE2d 
897, 405 Ill 132—Scham v Besse, 
74 NE2d 517, 397 Ill 309 

40. Alaska—Moumal v Walsh, 9 
Alaska 656 

NJ—Drake v Lanning, 24 A 378, 
49 NJEq 452 

WVa—Jefferson v Simpson, 98 SE 
212, 83 WVa 274 

41. Alaska—^Moumal v. Walsh, 9 
Alaska 656 

N J —^Drake v Lanning, 24 A 378, 
49 NJEq 452 

42. Alaska —Moumal v Walsh, 9 
Alaska 656 

N J —^Drake v Lanning, 24 A 378, 
49 NJEq 452 

43. Alaska—^Moumal v Walsh, 9 
^Alaska 656 

Cal—Schaadt v New York Mut L 
Ins Co, 84 P 249, 2 Cal App 715 
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value in the eyes of the law but m the absence 
of fraud or overreaching, the promisor, if competent, 
can fix on an 3 rthing not in itself unlawful as a con¬ 
sideration and put his own value on it,45 and wheth¬ 
er it IS equivalent to the promise to leave the prop¬ 
erty in that respect is for the determination of the 
parties at the time they make the bargain ^6 A 
motive, even though expressed in the promise, is 
not consideration either legal or equitable and will 
not sustain the contract A promise may consti¬ 
tute a sufficient consideration's While there must 
be mutuality of obligation,a consideration exists 
sufficient to support the contract although it con¬ 
sists of acts to be performed by the offeree if such 
acts have been fully performed by the promisee 

The conferring of a benefit to which the promisor 
is already lawfully entitled,or the doing of that 
which It IS the promisee’s legal duty to do,^^ ^joes 
not constitute consideration, but the doing of acts 
which there is only a moral or social obligation 
to perform is sufficient for this purpose ^3 a ben¬ 
efit to the promisor, if it forms no part of the in¬ 
ducement for the promise and is given without any 


WILLS § 113(1) 

reference thereto, and not as part of any bargain, 
cannot be made to serve as consideration In 
jurisdictions refusing to permit third persons to 
assert contracts made for their benefit, a contract 
based thereon may not be enforced by such persons, 
and It is essential that a consideration of some 
nature shall have proceeded from the beneficiary 
in order to render the contract available 55 Else¬ 
where the consideration may be sufficient to support 
the contract although it comes from persons other 
than the promisee asserting his rights under it,56 
or although the benefits under it flow not to the 
promisor, but to some third person designated by 
him 57 Even though no new or different considera¬ 
tion IS given, a continuing consideration is sufficient 
to support a new promise or ratification where the 
contract was unenforceable, on other grounds, as 
originally made 58 

In the notes below will be found cases of con¬ 
tracts for testamentary or similar disposition of 
property in which the consideration has been held 
sufficient,5 9 or m which the consideration has been 


44 Alaska —Moumal v Walsh, 9 
Alaska 656 

Kan—Quinton v Kendall, 253 P 600, 
122 Kan 814 

Pa—In re Lewallen’s Estate, 27 Pa 
Super 320 

45 Wash—^Alexander v Lewes, 175 
P 572, 104 Wash 32 

46 Iowa —^Burmeister v Hamann, 
226 NW 10, 208 Iowa 412 

68 C J p 573 note 64 

47 NT—Pershall v Elliott, 163 N 
E 554. 249 NT 183 

43 Del—Peyton v William C Pey¬ 
ton Corporation, 194 A 106, 22 Del 
Ch 1S7, reversed on other grounds 
7 A 2d 737, 23 Del Ch 321, 123 AL 
R 1482 

Ill—In re Wheeler’s Estate, 1 NE 2d 
425, 284 IllApp 132 
Kan—Wolf v Rich, 121 P 2d 270. 
154 Kan 636 

Md—Hanson v Urner, 111 A 2d 649 
68 C J p 573 note 68 

49 Ala—Cowin v Salmon, 13 So 
2d 190, 244 Ala 285 
Ark—BlacklDum v White, 147 SW 
2d 7, 201 Ark 663 

Ill—Keniry v Costello, 57 NE 2d 
758. 324 IllApp 230 
Ohio —In re Knisely’s Estate, 12 Ohio 
Supp 140 

Or—Hunter v Allen, 147 P 2d 213, 
modified on other grounds 148 P 2d 
936 

Promise to make a grift 

Where promisor signed instrument 
in which he promised to name prom¬ 
isee executor of his will and to de¬ 
vise to him a joint interest in house 


and lot and to leave money to prom¬ 
isee’s wife for services and kindness¬ 
es rendered in the past, and instru¬ 
ment which showed no promise on 
part of promisee recited “these gifts 
will appear in my will and must nev¬ 
er be disputed,” instrument was 
promise to make a gift and not a 
contract, and where acts of service 
and kindness were gratuitous or of 
negligible value, promisee and wife 
could not recover for breach of con¬ 
tract from promisor’s estate 
Cal —Burke v Bank of America Nat 
Trust & Sav Ass'n, 94 P 2d 58, 34 
Cal App 2d 594 

50 US —Bolander v Godsil, CCA 
Alaska, 116 F 2d 437 

Kan —Bray v Cooper, 66 T 2d 592, 
145 Kan 642 

68 C J p 573 notes 69, 70. 

51 Cal—Schaadt v New Tork Mut 
L Ins Co, 84 P 249, 2 Cal App 
715 

Tex —^Hill V Aldrich, Civ App , 242 
S W 2d 465, error dismissed 

52 Cal—^Brown v Freese, 83 P 2d 
82, 28 Cal App 2d 608 

Fla—Todd v Hyzer, 18 So 2d 888, 
154 Fla. 702 

Ky—Gray v Greer, 70 SW2d 683, 
253 Ky 809 

NM—Tellez v Tellez, 186 P 2d 390, 
51 NM 416 

NC—Sinclair v Travis, 57 S E 2d 
394, 231 NC 345—Ritchie v White, 
35 SE 2d 414, 226 NC 450 
S D —Dawson v Corbett, 21 N W 2d 
758, 71 SD 106 
68 C J p 673 note 74 

53. Ind—Robinson v Foust, 68 NE 
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182, 31 Ind App 384, 99 Am S R 
269 

68 C J p 573 note 75 

54 Cal—Blanc v Connor, 141 P 
217, 167 Cal 719 

68 C J p 573 note 76 

55 Ga—^Ragan v National Citv 
Bank of Rome, 170 S E 889, 177 
Ga 686 

56 NT —Seaver v Ransom, 120 N 
E 639, 224 NT 233, 2 ALR 1187 

68 C J p 574 note 79 

57. NT—In re Steglich, 86 NTS 
257, 91 AppDiv 76 

58. Ky—Skinner v Rasche, 176 N 
TS 942, 165 Ky 108 

59. Ala—Knight v Smith, 33 So 2d 
242, 250 Ala 113—Merchants Nat 
Bank of Mobile v Cotnam, 34 So 
2d 122, 250 Ala 316—Vickers v 
Pegues, 25 So 2d 720, 247 Ala 624— 
Cowin V Salmon, 13 So 2d 190, 244 
Ala 285—^IVagar v Marshburn, 1 
So 2d 303, 241 Ala 73 

Cal—^West V Stainback, 240 P 2d 
366, 108 Cal App 2d 806 

Del —^Equitable Trust Co v Hol¬ 
lingsworth, 49 A 2d 325, 29 Del Ch. 
563 

Ga—Cagle v Justus, 28 S B 2d 255, 
196 Ga 826—Savannah. Bank & 
Trust Co v Wolff, 11 S B 2d 766, 
191 Ga 111 

Idaho—^Ashbauth v Davis, 227 P 2d 
954, 71 Idaho 150, 32 A L R 2d 361 

Ill—Brust v Brust, 89 NE2d 897, 
405 Ill 132—Scham v Besse, 74 N 
E 2d 517, 397 Ill 309 

In re Wheeler’s Estate, 1 N E 
2d 426, 284 IllApp 132. 
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held insufficient 60 

Past consideration Under some circumstances, a 
past consideration may support, or aid in support¬ 
ing, the contract ,61 but the past consideration, in 
order so to operate, must give rise to an equitable 
obligation, and a previous moral obligation, un¬ 
connected with a prior legal or equitable considera¬ 
tion, is not sufficient 62 

§ 113(2). - Evidence as to Existence and 

Terms of Contract 

The burden is on the plaintiff to establish the exist¬ 
ence and terms of a contract for testamentary or simi¬ 
lar disposition of property, and the contract and its terms 
must be established by evidence that is clear and con¬ 
vincing 

Generally, in actions relating to contracts for 
testamentary or similar disposition of property, the 
burden is on plaintiff to show the existence and 


terms of the contract,63 and where the agreement 
IS in writing, the execution of the contract 64 
Where a confidential relationship exists, an alleged 
oral agreement to bequeath property will be pre¬ 
sumed to have been obtained by undue influence 65 

The existence and terms of the contract may be 
shown by any competent evidence which is relevant 
and material 66 The proved integrity of the de¬ 
ceased IS a fact which the court will consider 67 
Evidence is admissible of the facts and circum¬ 
stances,68 such as the relations of the parties,6^ 
and their business habits Parol evidence of the 
existence of an oral contract to make a will is in¬ 
admissible to vary the terms of a formal written 
contract which does not mention a will.'^^ 

Courts accept with caution and examine with 
scrutiny evidence offered in support of a contract 
to make a disposition of property of a deceased 
person different from that provided by law.'^2 


Kan—In re Spark’s Estate, 212 P 2d 
369, 168 Kan 270—^Paton v Pat on, 
103 P.2d 826, 152 Kein 351—John¬ 
son V Soden, 103 P 2d 812, 152 Kan 
284 

Ky—‘Arnold v Arnold’s Ex’x, 237 
SW2d 58, 314 Ky 734 
Md—^Nichols V Reed, 46 A 2d 695, 
186 Md 317 

Mich.—^Winchell v Mixter, 25 NW2d 
147. 316 Mich 151 

Minn —^Downing v Maag, 10 N W 2d 
778, 215 Mmn 506 

Mo—^Adams v Moberg, 205 S W 2d 
553, 256 Mo 1175 

j —Ochs V Ochs, 192 A 602, 122 
NJEa 143. affirmed 192 A 507, 
132 NJEq 143 

NY—In re Nichols’ Estate. 107 N 
Y S 2d 311, 201 Misc 922 
ND—Brock V Noecker, 267 NW 
656, 66 ND 567 

Okl—Staton v Moody, 256 P 2d 409, 
208 Okl 372--Wallace v Hill, 249 
P 2d 452, 207 Okl 319 
Tenn—Clark v Hefley, 238 S W 2d 
513, 34 TennApp 389 
WVa—^Harris v Hams, 43 S E 2d 
225, 130 W.Va. 100 
68 CJ p 571 note 66 [a] 

60. U S —^MacGowan v Barber, C C 
A Vt, 127 F2d 458 
Ill—Linder v Potier, 100 NE 2d 602, 
409 Ill. 407. 

Iowa—Lanfier v Lanfier, 288 NW 
104, 227 Iowa 258 

Kan—^In re Pallister’s Estate, 152 
P2d 61, 159 Kam 7 
Mich—^Pakulski v Ludwiczewski, 
289 NW 231, 291 Mich 502 
NY—In re Tschirky’s Will, 135 NY 
S 2d 553, 206 Misc S6S 
Okl—Jones v Tautfest, 243 P 2d 
1003, 206 Okl 380 

Tex—^Williams v Lattimer, CivApp, 
173 S W 2d 219. 


WVa—Steber v Combs, 5 S E 2d 
420, 121 WVa 509 

61. Wis —In re McLean’s Estate, 
262 NW 707, 219 Wis 223 

68 C J p 674 note 82 
Promise of foibearance to sue tes¬ 
tator for alleged liability for per¬ 
sonal injuries constituted considera¬ 
tion for promise by testator to pro¬ 
vide for claimant by will 
Wis—In re McLean’s Estate. 262 N 
W 707. 219 Wis 222 

62. NY—Pershall v Elliott, 163 N 
E 554. 249 NY 183 

68 C J p 574 note 83 

63. Kan —^In re Stewart’s Estate, 
229 P2d 771, 171 Kan 93 

Ky—Gray v Greer. 70 SW2d 683, 
253 Ky 809 

Mo—Glauert v Huning, 266 SW2d 
653 

Wash—Jennings v D’Hooghe, 172 P 
2d 189, 25 Wash 2d 702—Dau v 
Pence, 133 P 2d 523, 16 Wash 2d 
368 

Presumptions and burden of proof in 
suits for specific performance see 
Specific Performance § 140 

64. Neb—Sack v Siekman, 23 NW 
2d 706, 147 Neb 416 

65. Cal—^Khoury v Barham, 192 P 
2d 823, 85 CalApp2d 202 

66- Tex —^Howard v Combs, Civ 
App, 113 SW2d 221—Cheney v 
Cheney, Civ App, 82 SW2d 1021, 
reversed on other grounds 113 S 
W2d 162, 131 Tex 212, rehear¬ 
ing denied 114 S W 2d 633, 131 Tex 
212 

Admissibility of evidence in suits for 
specific performance see Specific 
Performance § 141 
EvidexLce held Inadmissible 
Minn—^Hanefeld v Pairbrother, 254 
NW 821, 191 Mmn 647. 
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N J —Hackensack Trust Co v Ack¬ 
erman. 47 A 2d 832, 138 NJEq 
244 

Alleged declarations of testator 
that he would devise all his pioperty 
to contestant and his sister in equal 
paits if contestant would transfer 
his share of mother’s estate to tes¬ 
tator although inadmissible to estab¬ 
lish the validity of, or to enforce the 
alleged agreements were admissible 
to show intent of testator and to es¬ 
tablish fact that will was in conflict 
with the fixed purposes and inten¬ 
tions of testator as previously ex¬ 
pressed by him 

Fla—In re Burton's Estate, 45 So 2d 
873 

67. Mo—^Peste v Bartlett, 269 SW 
2d 609 

68. Mo—Thompson v St Louis Un¬ 
ion Trust Co, 253 S W 2d 116, 363 
Mo 667 

WVa—Gray v Manno, 76 S E 2d 
585, 138 WVa, 585 

69 Mo—Thompson v St Louis Un¬ 
ion Trust Co, 263 SW2d 116, 363 
Mo 667 

WVa—Gray v Manno, 76 SE2d 
685, 138 WVa 685 

70. WVa—Gray v Manno, supra. 

71. Miss —^Puqua v Mills, 73 So 2d 
113, suggestion of error overruled 
73 So 2d 928 

72 Ill—Galapeaux v Orviller, 123 
NE2d 321, 4 Ill 2d 442—Wessel 
V Eilenberger, 119 N E 2d 207. 2 
Ill 2d 522—Linder v Potier, 100 N 
E2d 602, 409 Ill 407—Anson v 
Haywood, 74 NE2d 489, 397 Ill 
370 

Keniry v Costello, 57 NE 2d 768. 
324 IUAPP 230 

Weight and sufficiency of evidence in 
suits for specific performance of 
contracts to devise, bequeath, or 



94 C.J.S, 


WILLS § 113(2) 


contract and its terms must be established by evi¬ 
dence that IS clear and convincingj^or, as has other- 
vise been stated, by evidence that is clear and con¬ 
clusive,'^'^ clear, cogent, satisfactory, and convinc¬ 
ing clear, concise, convincing, and satisfac- 
toiy,*^® clear, explicit, and convincing,'^'^ clear, ex¬ 
plicit, and definite ,7s clear, positive, and convinc¬ 
ing,^9 clear, precise, and indubitable,so clear and 
satisfactory,SI clear, satisfactory, and convinc¬ 
ing,S2 clear, satisfactory, and unequivocal,S3 clear 
and unequivocal,®^ cogent, clear, and convinc¬ 
ing ,S5 conclusive, definite, certain, and beyond all 
legitimate controversy ,S6 or full, clear, and con¬ 
vincing S7 Very strong evidence is required,S8 
and the strongest evidence of consideration and 
deliberate agreement must be shown so A high 


order of proof is required to sustain such con- 
tracts,90 and the claimant is held to a strict proof 
thereof,and the evidence must establish that the 
minds of the parties met on definite terms 92 

The evidence must leave no reasonable doubt as 
to the terms or character of the agreement ,9® it is 
not sufficient that the contract be established by a 
preponderance of testimony,9^ although it has been 
held that all the provisions of the contract need not 
be proved be\ ond a reasonable doubt 95 In the ab¬ 
sence of a statute to the contrary, an oral promise 
to make a will can be proved as any other fact 96 
While It has been held that the contract need not 
be established by direct evidence,®'^ it has also been 
held that the agreement must be clearly developed 


adopt see Specific Performance § 
143 

73 Ark—Janes v Rogers, 271 S W 
2d 930—Carter v Walker, 139 SW 
2d 233, 200 Ark 465 

Fla—Miller v Carr, 188 So 103, 137 
Fla 114 

Ga—^Wynne v Buyers, 187 SE 173, 
53 GaApp 660 

Ill—Keniry v Costello, 57 NB2d 
758. 324 IllApp 230 

Kan—McClean v McClean, 52 P 2d 
625, 142 Kan 716 

Mo —Glauert v Huning, 266 S W 2d 
653 

N J —Robertson v HAckensack Trust 
Co, 63 A 2d 615, 1 NJ 304 

Pa—In re Ickler’s Estate, Orph , 34 
Del Co 538 

RI—Coulbourn v Wootton, 50 A 2d 
64, 72 R I 238—Tillmghast v Har- 
rop, 9 A 2d 28, 63 R I 394 

74 US —Craig v Bane, C A Ill, 209 
F 2d 779 

75. Ark—Alphm v Alphin, 279 SW 
2d 822—Brunk v Merchants Nat 
Bank, 230 S W 2d 932, 217 Ark 499 
—Stuart V Beam, 224 S W 2d 7, 
216 Ark 73—Offord v Agnew, 21S 
SW2d 370, 214 Ark 822—Crowell 

V Parks, 193 S W 2d 483, 209 Ark 
803 

76 Or—Hunter v Allen, 147 P 2d 
213, 174 Or 261, modified on other 
grounds 148 P 2d 936, 174 Or 261 

77. US—Craig v Bane, CAIll, 209 
F 2d 779 

Ill—Bidwell V Dempsey, 67 NE2d 
315, 329 IllApp 182 

78. Mo—Jennings v AchufC, 272 S 
W 2d 263—Thompson v St Louis 
Union Trust Co, 263 SW2d 116, 
363 Mo 667 

79. Minn—Carlson v Carlson, 300 
NW 900, 211 Minn 297—Jannetta 

V Jannetta, 285 NW 619, 205 

Minn 266 

80. Pa —In re Rockhill's Estate, 
Orph., 61 MontgCo 262 


“Clear, precise and Indubitable 
proof” such as reciuired to establish 
a parol contract of a decedent to give 
a claimant a portion of his estate in 
consideration of services rendered, 
means that witnesses must be credi¬ 
ble, distinctly remember the facts to 
which they testify, and narrate the 
details exactly, and the evidence 
must he of such weight and diiect- 
ness as to make out the facts alleged 
beyond a reasonable doubt 
Pa—Stafford v Reed, 70 A 2d 345, 
363 Pa 405 

81. Pa—In re Emig’s Estate, 37 Pa 
Dist & Co 151, 53 York Leg Rec 
153 

82 Alaska—Moumal v Walsh, 9 
Alaska 656 

Ark'—Watts v Mahon, 264 S W 2d 
623—Jensen v Housley, 182 SW 
2d 758, 207 Ark 742 
Idaho—Johnson v Flatness, 211 P 
2d 769, 70 Idaho 37 
Iowa—^Hatcher v Sawver, 52 NW2d 
490, 243 Iowa 858—Hale v lowa- 
Des Moines Nat Bank & Trust Co , 
51 NW2d 421, 243 Iowa 303—Fow¬ 
ler V Lowe, 42 NW2d 516, 241 
Iowa 1093 

83 Neb—^Eagan v Hall, 68 NW2d 
147, 159 Neh 537 

84 Or—^Hunter v Allen, 147 P 2d 
213, 174 Or 261, modified on other 
grounds 148 P 2d 936, 174 Or 261 

85. NJ—Richards v Richards, 58 
A 2d 544, 141 NJBq 579—White v 
Ri&don, 65 A 2d 308, 140 N J Eq 
613 

86 Wa^h—In re Hickman's Estate, 
250 P2d 524, 41 Wash 2d 519—Jen¬ 
nings V D'Hooghe, 172 P 2d 189, 25 
Wash 2d 702—McGregor v Mc¬ 
Gregor, 171 P2d 694, 26 Wash 2d 
511—^Auger v Shideler, 161 P 2d 
200, 23 Wash 2d 505—Whiting v 
Armstrong, 160 P 2d 1014, 23 Wash 
2d 290—^Dau v Pence, 133 P 2d 523, 
16 Wash 2d 368—Aho v Ahola, 104 
P2d 487, 4 Wash 2d 698—In re 
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Smartwood's Estate, 89 P 2d 203, 
198 Wash 557—In re Fischer’s Es¬ 
tate, 81 P2d 836, 196 Wash 41 
87 W Va —Gray v Marino, 76 SB 
2d 585, 138 WVa 585 
88. N T —In re Loftus’ Estate, 85 N 
Y S 2d 244, 193 Misc 704 

89 Wash—Jennings v D’Hooghe, 
172 P2d 189, 25 Wash 2d 702 

90 NY —Tracy v Danzinger, 3 N 
YS2d 24. 253 App Div 418, af¬ 
firmed Tracy v Danzinger, 18 NE 
2d 311, 279 NY 679 

91 Md—^Wilkms v Anderson, 191 
A 433, 172 Md 700 

Contracts to devise or convey distlu. 
guished 

The rules of evidence required to 
establish an oral contract to devise 
real property should be more strictly 
construed than those dealing with 
other cases involving oral contracts 
to convey real property 
Okl—Jones v Tautfest, 243 P 2d 
1003, 206 Okl 380 

92. Md —Hanson v Urner, 111 A 2d 
649 

93 Ga —Shadburn v Tapp, 77 S E 
2d 7, 209 Ga 887 

Idaho—Johnson v Flatness, 211 P 
2d 769, 70 Idaho 37 

Pa—Stafford v Reed, 70 A 2d 345, 
363 Pa 405 

94. Ark—Jensen v Housley, 182 S 
W2d 758, 207 Ark 742 
95 ICan—In re Wert’s Estate, 193 
P 2d 253, 165 Kan 49, opinion ad¬ 
hered to 199 P 2d 793, 166 Kan 159 

96. Miss—Boggan v Scruggs, 29 
So 2d 86, 200 Miss 747 

97 Mo—Thompson v St Louis Un¬ 
ion Trust Co. 253 S W 2d 116, 363 
Mo 667 

Acceptance of a contract to make a 
will may be shown by circumstan¬ 
tial evidence and direct proof is not 
essential 

Ill—^In re Niehaus’ Estate, 94 NEL 
2d 525, 341 Ill App 454. 
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by direct evidence Xhe agreement may be shown 
by corroborating testimony,^9 and all the circum¬ 
stances may be considered,^ including performance,^ 
as well as the governing law 9 

Although such expressions may be considered 
with other circumstances m determining whether a 
contract has been made,^ mere expressions of dona¬ 
tive intent are insufficient to establish the existence 
of a contract,5 and it is not sufficient to show merely 
that the statements and conduct of the deceased 
raised the hopes and expectations of complainant ® 
The implication that a contract was made may 
have reinforcement from evidence of the conduct 
of the parties at the time of making the agreement 
and subsequent thereto Statements or conduct of 
the promisee inconsistent with his claim of a con¬ 
tract will be given due weight in the determination 
of whether there was such a contract ^ The con¬ 
tract may be proved by declarations and conduct of 
the parties not in the presence of each other ,9 it 
may also be shown by competent witnesses who tes¬ 
tify to admissions of the deceased party to the 
agreement,^9 qj- express promise may be shown 

A will made in conformity with an alleged con¬ 
tract IS strong confirmatory proof that such an 
agreement was entered into,^^ where there is evi¬ 


dence tending to show the existence of a contract, 
the proof of the execution of a will in favor of the 
promisee is corroborative proof of the contract, even 
though the will is invalid,^3 and even where the 
will IS subsequently revoked, it is considered by the 
court as evidence in support of the agreement, 
but the subsequent execution of another will, not 
in conformity with the alleged contract, is strong 
evidence of the absence of such an agreement is 
The contract may be established by the parol evi¬ 
dence of witnesses who were not present at the 
making of the contract i® Impressions made on a 
witness,or what he understood from a conversa¬ 
tion,!^ are not competent to establish a contract 
to make a will. 

The testimony of a witness is to be viewed in 
the light of his interest, his expectations, his con¬ 
clusions, and the condition of his memory as dis¬ 
closed by the record,19 and witnesses offered for 
the purpose of proving the contract may speak their 
own language if, with its background and context, 
their thought and meaning are clear and the con¬ 
tract IS adequately and definitely proved on the 
whole record 20 The mere relationship of mother 
and son does not tend to prove the existence of a 
parol contract to devise 21 


98 Kan—In re Wert s Estate, 193 
P 2d 253, 165 Kan 49, opinion ad¬ 
hered to 199 P2d 793. 166 Kan 
159 

Pa—Stafford v Reed, 70 A 2d 345, 
363 Pa 405 

In re Emig’s Estate, 37 PaBist 
& Co 151, 53 York Leg Rec 153 

99 Kan—^In re Wert’s Estate, 193 
P 2d 253, 165 Kan 49, opinion ad¬ 
hered to 199 P2d 793, 166 Kan 159 
If based OIL parol evideace, it 

should be given or corroborated m 
all substantial particulars by disin¬ 
terested witnesses 
NY.—In re Booth, 44 NTS 2d 795 

1. Iowa—Hatcher v Sawyer, 52 N 
W2d 490, 243 Iowa 858 
Kan—In re Wert’s Estate, 193 P 2d 
253, 165 Kan 49, opinion adhered to 
199 P2d 793, 166 Kan 169 
Sate of contract immaterial 

Where it was proved that a con¬ 
tract to execute a will existed and 
was reaffirmed several times by the 
deceased during his lifetime, the ex¬ 
act date of the origin of the contract 
was not material 

Ill—In re Niehaus’ Estate, 94 NE 2d 
626, 341 IllApp 454 

2. Kan—In re Wert’s Estate, 193 
P 2d 253, 165 Kan 49, opinion ad¬ 
hered to 199 P2d 793, 166 Kan 159 

3 Iowa—Haccher v Sawyer, 62 N 
W2d 490, 243 Iowa 868. 


4 Mich—Groening v McCambndge, 
275 NW 795, 282 Mich 135 

5. Ga—Mulligan v Mulligan, 39 S 
E 2d 699, 201 Ga 444 

Iowa—Hale v lowa-Des Moines Nat 
Bank & Trust Co, 51 NW2d 421. 
243 Iowa 303 

Mo—^Rosenberg v Steiner, 238 SW 
2d 806, 360 Mo 447—Feiden v 

Gibson. 218 S W 2d 105 

Mont—Cox V Williamson, 227 P 2d 
614, 124 Mont 512 

NY—^In re Dawkins’ Estate, 112 N 
YS 2d 124, 201 Misc 451 

Or—Hawkins v Toombs, 242 P 2d 
194, 194 Or 478 

Pa—^Walters v Kinghom’s Estate, 
Com PI, 17 Beaver 7—In re Stick¬ 
ler's Estate, Orph, 35 Del Co 55— 
In re Ickler’s Estate, Orph, 34 Del 
Co 638—Magruda v Magruda, 

Com PI, 27 Wash Co 40 

Wash—Jennings v D’Hooghe, 172 P 
2d 189, 25 Wash 2d 702—Dau v 
Pence, 133 P 2d 623, 16 Wash 2d 
368 

6. Md—^Hanson v Timer, 111 A 2d 
649 

7. Mo—Thompson v St Louis Un¬ 
ion Trust Co, 253 S W 2d 116, 363 
Mo 667 

8. Wash—Thomas v Hensel, 230 P 
2d 290, 38 Wash 2d 467 

9. Ill —^In re Niehaus* Estate, 94 N 
E 2d 625, 341 IllApp 454 

10 Mo—Jennings v Achuff, 272 S 
W 2d 263—Thompson v St Louis 


Union Trust Co, 253 SW2d 116, 
363 Mo 667 

11. Mo—Jennings v Achuff, 272 S 
W 2d 263—Thompson v St Louis 
Union Trust Co, 253 SW2d 116, 
363 Mo 667 

12. Wash—Ellis V Wadleigh, 182 P 
2d 49, 27 Wash 2d 941—Widman v 
Maurer, 141 P 2d 135, 19 Wash 2d 
28 

13. Or—Tiggelbeck v Russell, 213 
P2d 156, 187 Or 554 

14. Or —Tiggelbeck v Russell, su¬ 
pra—In re Lieurance's Estate, 182 
P2d 969, 181 Or 646, rehearing 
denied 185 P 2d 575, 181 Or 646— 
In re Burke’s Estate, 134 P 11, 66 
Or 252 

WVa—Gray v Marino, 76 S E 2d 
685, 138 WVa 586 

15. Wash—Widman v Maurer, 141 
P2d 136, 19 Wash 2d 28 

16. Md —Hanson v Urner, 111 A 2d 
649 

17. Idaho—Johnson v Flatness, 211 
P 2d 769, 70 Idaho 37 

18 Idaho—Johnson v Flatness, su¬ 
pra 

19. Mo—Shaw V Hamilton, 141 S 
W2d 817, 346 Mo 366 

20. Mo—Glauert v Huning, 266 S 
W2d 653 

21. Or —Hunter v Allen, 147 P 2d 
213, 174 Or 261, modified on other 
grounds 148 P 2d 936, 174 Or 261. 
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In particular cases relating to contracts to devise 
or bequeath, the evidence has been held sufficient to 
show the existence or terms of the contract,or 
insufficient to show such facts 23 

§ 114 . Construction 

The rules of construction of contracts generally are 


applicable to contracts for testamentary or similar dispo¬ 
sition of property 

Contracts to make a will or other similar dispo¬ 
sition of property are subject to the same rules of 
construction as other contracts generally,24 and, to 
some extent, to those which govern the construction 
of wills 25 The law does not view the renunciation 
of the right to revoke a will as a casual matter 26 


22. Ariz—Remele v Hamilton, 275 
P 2a 403, 78 Anz 45 
Ark—Watts v Mahon, 264 SW2d 
623 

Del —Eauitable Trust Co v Hol¬ 
lingsworth, 49 A 2d 325, 29 Del 
Ch 563 

Fla—Donnelly v Mann, 68 So 2d 584 
Ga —Matthews v Blanos, 40 S E 2d 
716, 201 Ga. 549—Mickle v Moore, 
17 SE2d 728, 193 Ga. 150 
Ill—^Anson v Haywood, 74 NE 2d 

489, 397 Ill 370 

Iowa—Hatcher v Sawyer, 52 NW 2d 

490, 243 Iowa 858 

Kan—In re Wert’s Estate, 193 P 2d 
253, 165 Kan 49, opinion adhered to 
199 P2d 793, 166 Kan 159 
Me—LiUtick V Sileika, 14 A 2d 706, 
137 Me 30 

Minn—Ehmke v Hill, 61 N W 2d 811, 
236 Minn 60—Hafften v Kirsch, 36 
N W2d 35, 227 Minn 523 
Neb—O’Shea v O'Shea, 11 NW2d 
640. 143 Neb 843—In re Nelson’s 
Estate, 256 NW 27, 127 Neb 563 
Or—^Vandiver v Stone, 41 P 2d 247, 
149 Or 426 

Tex—Johnson v Durst, Civ App , 115 
S W 2d 1000, error dismissed 
Vt—Laplante v Eastman, 105 A 2d 
265, 118 Vt 221 

Wash—Jansen v Campbell, 227 P 
2d 175, 37 Wash 2d 879—^Auger v 
Shideler, 161 P 2d 200, 23 Wash 2d 
505 

Wis—In re McLean’s Estate, 262 N 
W 707, 219 Wis 222 

Contracts in return for care or sup¬ 
port 

U S —Bolander v Godsil, CCA Alas¬ 
ka, 116 P 2d 437 

Ark—Jeffries v Merideth, 243 SW 
2d 942, 219 Ark 654 
Kan —In re Spark’s Estate, 212 P 2d 
369, 168 Kan 270 

Ky—^Rose v Reese, 160 SW2d 614, 
290 Ky 356 

Or—Tiggelbeck v Russell, 213 P 2d 
156, 187 Or 554 

Wash —Carey v Powell, 204 P 2d 
193, 32 Wash 2d 761—Ellis v Wad- 
leigh, 182 P2d 49, 27 Wash 2d 941 
—Luther v National Bank of Com- 
meice, 98 P 2d 667, 2 Wash 2d 470 
—Resor v Schaefer, 74 P 2d 917, 
193 Wash 91 

Evidence held not impeached 

Fact that decedent was an attor¬ 
ney did not tend to impeach evidence 
of his oral contract to make a will 
devising his estate to a friend 
Minn—^Downing v Maag, 10 NW2d 
778, 215 Mmn 606. 


23 US —Neely v Merchants Trust 
Co of Red Bank, CCANJ, 113 
F 2d 953, certiorari denied 61 S 
Ct 171, 311 US 705. 85 L Ed 457, 
rehearing denied 61 S Ct 391, 311 
US 730, 85 LEd 475—Newell v 
Capelle, CCA Del, 86 F 2d 1007 
Ark—^Alphin v Alphin, 279 S W 2d 
822—Ellis V Carroll, 220 SW2d 
800, 215 Ark 353—-Offord v Agnew, 
218 SW2d 370. 214 Ark 822— 

Crowell V Parks, 193 S W 2d 483, 
209 Ark 803 

Cal—Rodgers v Mitchell, 265 P 2d 
143, 122 Cal App 2d 717—Drum v 
Bummer, 175 P 2d 879, 77 Cal App 
2d 453 

Idaho—Johnson v Flatness, 211 P 2d 
769, 70 Idaho 37 

Ill—Van Hooser v Fick, 63 NE2d 
141, 326 Ill App 593—Corcoian v 
Williams, 271 Ill App 312 
Iowa—Hale v lowa-Des Moines Nat 
Bank & Trust Co, 51 NW 2d 421, 
243 Iowa 303—^Fowler v Lowe, 42 
NW2d 616, 241 Iowa 1093 
Kan—McClean v McClean, 52 P 2d 
625, 142 Kan 716 

Ky—Conners v Eble, 269 SW2d 716 
Md —Tilghman v Frazer, 59 A 2d 781, 
191 Md 132, opinion supplemented 
62 A 2d 596, 191 Md 132 
Mich—Colgrove v Goodyear, 37 NW 
2d 779, 325 Mich 127, 10 ALR2d 
1029—Elmer v Elmer, 260 NW 
759, 271 Mich 517 

Minn —In re Le Bonus’ Estate, 28 N 
W 2d 157, 224 Mmn 203—Carlson v 
Carlson, 300 NW 900, 211 Minn 
297 

Mo—^Day v Turner, 232 SW2d 396 
Neb—Casper v Frey, 41 NW2d 363, 
152 Neb 441 

N J—Tuntch V Yuntch, 61 A 2d 901, 
139 NJEq 439—^Ehling v Diebert, 
15 A 2d 655, 128 NJEq 115, affirm¬ 
ed 17 A 2d 777, 129 N J Eq 11 
NT—In re Baer’s Estate, 92 NTS 
2d 359, 196 Misc 979 

In re Conay's Estate, 125 NTS 
2d 62, affirmed 135 NTS 2d 626, 
284 App Div 950—In re Booth, 44 
NTS 2d 795 

Ohio—^Alban v Schnieders, 34 NE 
2d 302, 67 Ohio App 397 
Or—^Hunter v Allen, 147 P 2d 213, 
174 Or 261, modified on other 
grounds 148 P 2d 936, 174 Or 261 
—^Nalley v Harder, 32 P 2d 1033, 
147 Or 293 

Tex—^Hassell v Frey, 117 SW2d 
413, 131 Tex 678 

Wash —Boettcher v Busse, 277 P 2d 
368, 45 Wash 2d 579—In re Hick- 
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man’s Estate, 250 P 2d 524, 41 

Wash 2d 519—McGregor v Mc¬ 
Gregor, 171 P 2d 694, 25 Wash 2d 
511—^Whiting V Armstrong, 160 P 
2d 1014, 23 Wash 2d 290—Widman 
V Maurer, 141 P 2d 135, 19 Wash 
2d 28—Aho v Ahola 104 P 2d 487, 

4 Wash 2d 598—In re Swartwood’s 
Estate. 89 P 2d 203, 198 Wash 557 
Wis—In re Burmania’s Estate, 34 
NW 2d 850, 253 Wis 470 
Contracts in return, for care or sup¬ 
port 

Ark—Stuart v Beam, 224 SW2d 7, 
216 Ark 73—Jensen v Housley, 
182 SW2d 758. 207 Ark 742—Car¬ 
ter v. Walker, 139 SW2d 233, 200 
Ark 465 

Mich—Truedell v Ludmgton State 
Bank, 263 NW 403, 273 Mich 390 
Mont—Cox V Williamson, 227 P 
2d 614, 124 Mont 512 
Va—Taylor v Hopkins, 84 SE2d 
430, 196 Va. 571 

Wash—^Dau v Pence, 133 P 2d 523, 
16 Wash 2d 368 

WVa—Giay v Marino, 76 S B 2d 
585, 138 WVa 585 

24 Ky — Corpus Juris quoted in 

Farmers Nat Bank of Danville, 
Ky V Young, 179 SW2d 229, 234. 
297 Ky 95 

Or—Florey r Meeker, 240 P 2d 1177, 
194 Or 257 
68 C J p 574 note 86. 

Strict construction 

(1) A contract to bequeath proper¬ 
ty will be closely scrutinized and 
strictly construed 

Utah—Ward v Ward. 85 P 2d 635, 96 
Utah 263 

(2) Where piomisee and wife 
sought to recover for breach of alleg¬ 
ed contract whereby deceased prom¬ 
ised to name promisee executor of 
his will and to devise to him and wife 
a 30 int interest in house and lot and 
certain sum of money to wife, and 
promisee and wife stood in relation 
of trust and confidence with promisor, 
court would view the transaction 
with the most scrutinizing jealousy 
Cal —Burke v Bank of America Nat 

Trust & Sav Ass*n, 94 P2d 58, 34 
Cal App 2d 694 

25. Ky — Corpus juris quoted lu 
Farmers Nat Bank of Danville, 
Ky V Young, 179 S W 2d 229, 234, 
297 Ky 95 

68 C J p 574 note 87 

26. NY—In re Bekker’s Estate, 129 
NTS 2d 126, 283 App Div 609 
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A construction will be given which will effectuate 
the real intent of the parties, as expressed,27 m the 
instrument as a whole, 28 and as it ^Aas made at 
the time the agreement was made,29 in the light of 
the circumstances surrounding the execution of the 
contract Some meaning shall, if possible, be 
given to every part of it Where the contract is 
contained in a series of letters, all the letters are to 
be considered and construed together 92 That 
meaning and effect are to be given the language 
which the parties manifestly intended it should 
have;93 it is to be applied according to its com¬ 
mon use or meaning,24 even though it is expressed 
in terms having a technical, legal meaning if it is 
plain from the manner and circumstances in which 
they are used that the parties used the terms ac¬ 
cording to their popular, and not their legal signifi¬ 


cation 25 

The meaning which the parties themselves by 
their conduct attach to the contract is an acceptable 
guide to its interpretation,20 but that circumstance 
is not in all cases conclusue as to the rights of 
beneficiaries under the agreement 97 A construc¬ 
tion totally depriving the contract of all force and 
effect and rendering it a nullity will not be favor¬ 
ed 98 Such contracts will be construed as having 
been made in view of, and with the intention that 
they shall operate according to, the existing laws 
with respect to transfers by will 99 In addition to 
the examples and instances already set out in this 
section in connection with particular pnnciples of 
construction, there are a number of other cases in 
which provisions of particular contracts of this 
character have been judicially construed ^9 


27. Kan—In re Koellen’s Estate, 170 
P 2d 544, 162 Kan 395 
Ky —Corpus Juris quoted la Farmers 
Nat Bank of Dan\ille, Ky v 
Young-, 179 S W2d 229, 234, 297 Ky 
95 

68 C J p 575 note 88 
When iateutiou Is reduced to writ¬ 
ing in form of will or contract, there 
IS strong implication of fact that 
whole intention has been expressed 
and still stronger implication that 
there is no agreement or intention 
contrary to that expressed 
SC—Young V Levy, 32 S B 2d 889, 
206 SC 1 

Promise to make third person heir 
The promise of a decedent to make 
a third person decedent’s heir is the 
equivalent of a promise to devise all 
of decedent’s descendible estate to 
the third person; and where for a 
legal consideration one promises to 
make another his heir, it is always 
regarded not as promising the impos¬ 
sible of establishing the tie of blood, 
that which makes one the "heir” of 
another, but as the equivalent of 
promising that he shall receive a 
child's inheritable part of the prom¬ 
isor’s estate 

Ky—Hehr’s Adm'r v Hehr, 157 S W 
2d 111, 288 Ky 680 

Jk. contract to devis© farm "subject 
to a payment to my executors, an 
amount mutually understood and 
agreed upon by both parties” meant 
price which was orally agreed on by 
testator and purchaser and not price 
to be agreed on by testator’s execu¬ 
tors and purchaser 
N J—Ochs v Ochs, 192 A 602, 122 N 
JBq 143, affirmed 192 A 507, 122 
NJEq 143 

28. Ky —Corpus Juils quoted lu 
Farmers Nat Bank of Danville, Ky 
V Young, 179 S W 2d 229, 234, 297 
Ky 95 

68 C J p 675 note 89. 


Will part of contract 

(1) Where parties enter into a con¬ 
tract by which one of them agrees 
to execute a will in favor of the other 
for sufficient consideration, and thus 
the parties bind themselves by re¬ 
ciprocal obligations, will made in 
pursuance of such contract is an in¬ 
tegral part of the contract 

Md —Hughes v McDaniel, 98 A 2d 1, 
202 Md 626 

(2) Where testator and his brother 
entered into a valid and enforceable 
agreement providing that, for a con¬ 
sideration, testator would devise a 
specified tract of land to brother’s 
heirs, but making no provision as to 
proportions in which such land would 
be devised, a will made pursuant to 
the agreement did not become a part 
of the agreement, although the terms 
thereof were known by the brother, 
nor did the terms thereof become a 
separate and binding agreement, and 
testator was not divested of his right 
to revoke the will and exercise, in an¬ 
other will, his discretion as to the 
poitions he would give to such heirs 
Okl—^Ashley v Ketchersid, 265 P 2d 

487 

29 Ky —Corpus Juris quoted iu 
Farmers Nat Bank of Danville, Ky 

V Young, 179 S W 2d 229, 234, 297 
Ky 95 

68 C J p 575 note 90 

30. Ky —Corpus Juris quoted iu 
Farmers Nat Bank of Danville, Ky 

V Young, 179 S W 2d 229, 234, 297 
Ky 95 

NY—In re Glen’s Estate, 284 N £ 
S 685, 157 Misc 753, reversed on 
other grounds In re Glen, 288 NY 
S 24, 247 App Div 518, affirmed In 
re Glen’s Estate, 4 NE2d 433, 272 
NY 630, reargument denied 6 NE 
2d 371, 272 NY 640 
68 C J p 575 note 91 

31. Iowa —Manchester v Loomis, 
181 NW 415, 191 Iowa 664. 

CS C J p 575 note 92 
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32 Ala—Taylor v. Cathey, 100 So 
834, 211 Ala 589 

33. Ky—Parrott v Graves* Ex’x, 32 
S W 605, 17 KyL 773 

34. Ky —Parrott v Graves’ Ex’x, su¬ 
pra 

35. Iowa—Manchester v Loomis, 
195 NW 198, 198 NW 102, 197 
Iowa 1049 

68 C J p 575 note 96 

33 Kan—Bless v Blizzard, 120 P 
361, 86 Kan 230 

NY—In re Sterling’s Estate, 35 N 
YS2d 399, 264 App Div 308, af¬ 
firmed 50 NE2d 234, 290 NY 820 
37. NY —Morgan v Sanborn, 122 N 
E 696, 225 N Y 454 
68 C J p 575 note 98 
33. N Y —Ga Nun v Palmer, 111 
NE 223, 216 NY 603 
68 C J p 575 note 99 
39 Mass—Clarke v Treasurer and 
Receiver General, 115 NE 416, 22b 
Mass 301, LRA1917D 800 

40. Ky—^Arnold v. Arnold’s Bx’x, 
237 SW2d 58. 314 Ky 734. 

68 C J p 576 note 3 
After-acquired property 

(1) An agreement whereby owner 
of property agreed to will his proper¬ 
ty to children whose custody was in¬ 
trusted to owner contemplated a 
transfer of property owned at time 
of owner’s death and not merely that 
owned at time of execution of agree¬ 
ment 

Tex —Cheney v CofCey, 113 S W 2d 
162, 130 Tex 212, rehearing denied 
Cheney v CofCey, 114 SW2d 533, 
130 Tex 212 

(2) Other decisions with respect to 
after acquired property see 68 CJ P 
676 note 3 [a] 

Agreements to oomi>eiisate by will 
Ky—Rose v Reese, 160 S W 2d 614, 
290 Ky 366 

NM—Tellez v. Tellez, 186 P,2d 390, 
51 NM 416. 
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WILLS §§ 115-116 


§ 115 What Law Governs 

The general rules applicable to contracts determine 
what law governs contracts for testamentary or similar 
disposition of property 

Although a contract to make a will, or the like, 
if valid where made, is valid everywhere,^! it is 
not necessarily enforceable everywhere, and to be 
enforceable should not be opposed to the policy 
of the junsdiction of the testator’s final domicile ^2 
As far as the enforceability of the agreement de¬ 
pends on matters going to the remedy, the lex fori, 
rather than the lex loci contractus, governs ^3 With 
respect to construction, such a contract is governed 
by the law of the place where it is executed,^! re¬ 
lating to damages, by the law of the place where it 
IS to be performed 

§ 116. Performance or Breach 
a By promisor 
b By promisee 


a. By Promisor 

(1) What constitutes 

(2) Time for performance, when breach 

occurs 

(1) What Constitutes 

Generally, a substantial compliance with the terrns of 
the contract is sufficient performance, a literal compli¬ 
ance not being required 

A valid and enforceable agreement by one party 
to devise or bequeath certain property to another 
party calls for performance according to its terms,^6 
and in determining whether a will constitutes per¬ 
formance, the contract and the will are to be con¬ 
sidered together A failure to transfer by deed or 
will the property agreed to be bestowed on the 
promisee is a breach of the contract ^3 it is not 
material in what manner the failure to carry out the 
undertaking is produced^^ or whether it anses by 


NY—In le St John’s Estate, 296 N 
TS 613, 163 Misc 17 
68 C J P 576 note 3 [b] 

Date of effectiveness of contract 
A contract whereby devisees of 
realty conveyed to them by their 
mother agieed that they would exe¬ 
cute will leaving the realty to the 
survivor for life and thereafter to 
descendants of their father, related 
back to the deed transactions three 
yeais before and became effective be¬ 
tween the parties as of the date the 
deeds were executed and delivered, 
where the contract was merely evi¬ 
dence of a preexisting oral agree¬ 
ment made at time of execution of 
the deeds 

Ill —Oglesby v Springfield Marine 
Bank, 69 N B 2d 269, 395 Ill 37 

Family settlement 

Alleged oral agreement by which 
testator undertook by will to leave 
second wife only one-sixth of estate, 
which would equal share of each of 
his five children, if children would ac¬ 
cept second wife socially as a mem¬ 
ber of the family, entered into before 
testator’s marriage to second wife 
and at a time when children had no 
interest in testator’s property, was 
not a family settlement 
Kan —In re Ballister's Estate, 152 
P2d 61, 159 Kan 7 

Nature or character of property to be 
devised or bequeathed 

(1) Generally 

Cal —Berdan v Berdan, 103 P 2d 622, 
39 Cal App 2d 478 

Ky—Farmers Nat Bank of Danville, 
Ky, V Young, 179 S W 2d 229, 297 
Ky 95 

Mo—Sportsman v Halstead, 147 S 
W2d 447, 347 Mo 286—Roth v 
Roth, 104 SW2d 314, 340 Mo 1043 
NY—In re Sterling’s Estate, 36 N 


YS2d 399, 264 App Div 308, af¬ 
firmed 50 NE2d 234, 290 NY 820 
Or—McGinn v Gilroy, 165 P 2d 73, 
178 Or 24 

Tex—Lange v Schulte, Civ App , 276 
S W 2d 889, error refused no re¬ 
versible error—^Andrews v Lary, 
Civ App, 224 SW2d 770, error re¬ 
fused no reversible error 
68 C J p 676 note 3 [f ] 

(2) The quoted phiase m contract 
to leave deceased’s meat market busi¬ 
ness and '‘all I have got” to plaintiff 
in consideration of plaintiff’s enter¬ 
ing the business, meant all that de¬ 
ceased had pertaining to such busi¬ 
ness 

Va—Clark v Atkins, 51 S E 2d 222, 
188 Va 668 

Extent of power to deal with, or dis¬ 
pose of, piopeity during his life re¬ 
tained by promisor 
Ill—Logsdon v Logsdon, 104 NE2d 
622, 412 Ill 19 

Iowa—Evans v Cole, 281 NW 230, 
225 Iowa 766—Powell v McBlain, 
269 NW 883, 222 Iowa 799 
N Y —In re Glen’s Estate, 284 N Y S 
686, 157 Misc 753, leversed on oth¬ 
er grounds In re Glen, 288 NYS 
24, 247 AppDiv 518, affirmed In re 
Glen’s Estate, 4 NE2d 433, 272 N 
Y 530, reargument denied 5 N E 2d 
371, 272 NY 640 

Bassett v Salter, 25 NY S 2d 176, 
affirmed 80 NYS 2d 134, 262 App 
Div 967 

68 C J p 576 note 3 [e] 

Undertaking or obligation of prom¬ 
isee 

Cal—Bank of America Nat Trust & 
Sav Ass'n v O’Shields, 276 P 2d 
153, 128 Cal App 2d 212 
Ind—Sample v Butler University, 5 
NE2d 888, 211 Ind 122, 108 ALR 
857 

68 C J p 576 note 3 [g] 
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Sepal able contract 

An agieemeiit to give named party 
stated monthly allowance during her 
life and. if she fulfilled her part of 
agreement and remained faithful to 
her duties as friend of promisor, not 
to revoke latter’s will as to property 
left to piomisee, was separable, not 
entire, contract 

Cal—Brown v Freese, 83 P 2d 82, 28 
Cal App 2d 608 

41. Mass—^Emery v Burbank, 39 N 
E 1026, 163 Mass 326, 47 Am S R 
456, 28 LRA 57 

NT—La Vin v La Vin, 39 N T S 2d 
317, 179 Misc 1000, affirmed 41 N 
YS2d 180, 266 App Div 674 

42. Mass—Emery v Burbank, 39 N 
E 1026. 163 Mass 326. 47 Am S R 

456, 28 LRA 67 
68 C J p 577 note 5 

43. US—Brooks v Yarborough, C 
CAOkl, 37 P2d 637 

68 C J p 677 note 6 

44. Miss —Finch v Estes, 71 So 2d 

457, 220 Miss 552 
68 C J p 577 note 7 

45. US —Sandham v. Grounds, C C 
A Pa. 94 F 83 

46 Tenn —Corpus Juris quoted in 
Clark V Hefley, 238 S W 2d 513, 
617, 3 1 Tenn App 389 
Pa—White V Arka, 2 PaDist & Co 
674 

47- Cal —Merrill v Dustman, 217 P 
2d 998, 97 Cal App 2d 473 

48. NY—Campbell v Brown, 51 N 

Y S 2d 310, 268 App Div 324, mo¬ 
tion granted 60 N E 2d 849, 294 N 

Y 702 

68 C J p 677 note 11 

49. NY —Robinson v Raynor, 28 N 

Y 494, 
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§ 116 WILLS 

design or accident The promisee’s rights arising 
from a breach have been said to exist where he has 
performed his part of the contract and the prom¬ 
isor dies without leaving a valid will in accordance 
with the contract,either where he dies without 
making a will,52 or leaving a will in which there is 
no provision which can be construed as a compliance 
with the agreement,53 or one which by its terms 
complies with the contract but which is for some 
reason invalid,54 unless the promise has been per¬ 
formed during his life,55 or unless performance is 
prevented under such circumstances as to excuse its 
failure 56 Generally, however, a substantial com¬ 
pliance with the contract is all that is necessary for 
the performance, literal compliance not being re¬ 
quired,57 and there is no breach when the prom¬ 
ise to bequeath or devise was general and the pro¬ 
vision made is ample, even though the arrange¬ 
ment made by the will is not in all particulars and 
details the same as that stipulated by the contract 
if it IS equal to, or greater than, the contract pro¬ 
vision in substance,58 or when the provision made 
satisfies and substantially conforms to the descrip¬ 
tion of the provision that the testator promised 
to make 59 Where the contract contemplates that 
the provision in favor of the promisee may be a 
conditional or limited one, the promisor’s exercise 
of his reserved power by leaving the property sub¬ 
ject to the conditions or limitations permitted un¬ 
der the contract is no breach of the agreement,50 
similarly, where, by its terms, the promisor’s obliga¬ 
tion is to continue only until the happening of some 
specified contingency, after the contingency occurs 
the promisor may make an inconsistent disposi¬ 
tion thereof without any breach of contract result- 


ing,5i although he may not do so where the con¬ 
tingency never occurs 53 The fact that prior to 
entering into a new and different contract the prom¬ 
isor states that he will do what he was already 
bound to do, does not relieve the promisor of the 
obligation to perform his part of the previous con¬ 
tract 53 

Act of executing will as performance and dis¬ 
charge The basis of the rights of the parties to the 
contract is found m the terms of the contract itself 
even though a will conforming to it is made 54 
The mere drawing and execution of such a will is 
not of itself a performance and discharge of the 
contractual obligation 55 The rights of the parties 
under the contract are not varied by the mere fact 
of execution or nonexecution of the will 5® 

Independent gifts not referable to contract 
Transfers of property to the promisee by the prom¬ 
isor in his lifetime, resting on some independent 
basis of right or favor, and not referable to the 
contract, do not show performance,57 neither does 
a testamentary provision for the promisee, unless 
made under such circumstances as to show that it 
was intended as a satisfaction of the debt,53 even 
though it IS the same m amount as what was prom¬ 
ised 59 

(2) Time for Performance, When Breach 
Occurs 

GeneraHy, the contract cannot be compfetely per¬ 
formed until the death of the promisor, but it may be 
breached during his lifetime by his repudiation of it 

Where the contract promises only a particular 
disposition of property, without specifying the mode 
in which It is to be made, the promisor can perform 


50- N Y —^Robinson v Raynor, su¬ 
pra. 

Bair V Hager. 90 NTS 27, 97 
App Div 358 

51- Mo—State ex rel St Louis Un¬ 
ion Trust Co V Sartonus, 171 S 
W2d 669, 361 Mo 111 

NY—In re Brown's Will, 15 N Y S 
2d 387, 171 Misc 1008 

NH—Southern v Kittredge. 168 A 
132, 85 NH 307 

52. NC—^Hager v Whitener, 169 S 
E 645, 204 NO 747. 

68 C J p 677 note 16 

53. Cal—Barr v Ferns, 107 P 2d 
269, 41 Cal App 2d 527 

Ill—In re Wheeler's Estate, 1 NB 
2d 425, 284 Ill App 132 

Me—Sard v Sard, 83 A 2d 286, 147 
Me 46 

68 C J P 677 note 17 

54. Ga —Banks v, Howard, 43 S E 
438, 117 Ga 94 

68 C.J p 678 note 18. 


55 Va —^Rice v Hartman's Adm'r, 4 
S E 621, 84 Va 251 

55. NT—Foster v Easton, 2 NT 
S 772, 60 Hun 603 

68 C J p 579 note 37 

57- NC—^Pnee v Price, 45 SB 865, 

1 133 NC. 494 

58- Mich —Thompson v Tucker-Os- 
born, 69 NW 730, 111 Mich 470 

59. Ky—Brewer's Adm'r v Brewer, 
205 SW 393, 181 Ky 400 

68 C J p 578 note 24 

60. N C—^Price v. Price, 45 S E 856, 
133 NC 494 

Pa—^Appeal of Major, 17 A 535, 126 
Pa 109 

68 C J p 578 note 26. 

61- NY—Dreyer v Hyde, 167 NE 
683, 261 NT 460, motion denied 
168 NB 440, 251 NY. 693 

68 C J p 578 note 27 

62, Cal—Keefe v Keefe, 125 P 929, 
19 Cal App 310 
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63. Cal—Fowler v Hansen, 120 P 
2d 161, 48 Cal App 2d 518 

64. Miss—^Pnee V. Craig, 143 So 694, 
164 Miss. 42 

65. Me—Basque v Marcou, 86 A 2d 
873, 147 Me 289. 30 ALR 1411 

N T — Corpus Juris quoted in Allen 

V Payson, 11 N T S 2d 28, 31, 170 
Misc 759 

68 C J p 678 note 30 

66 Miss—Price V Craig, 143 So 694, 
164 Miss 42 

N Y — Corpus Juris quoted in Allen 

V Payson, 11 NTS 2d 28. 31, 170 
Misc 759 

67 Iowa —Manchester v Loomis. 
181 NW 415, 191 Iowa 564 

68 C J p 579 note 32 

68- Mo—Stone v Pennock, 31 Mo 
App 544 

NY—In re Sherman, 53 N Y S 376, 
24 Misc 65 

69. Mo—Stone v. Pennock, 31 Mo 
App 544 
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by any means which will effectuate the proposed 
disposition, whether by will or conveyance,'^or 
even, when the agreement is to arrange matters so 
that a child of the promisor will receive a full 
child's share, by dying intestate,but in so far 
as the agreement is left unexecuted by conveyance, 
or where it specifically contemplates a post mortem 
provision, the contract is one which necessarily can¬ 
not be completely performed until the death of the 
promisor, 72 and which, for that purpose, can take 
effect only on that event ,*^3 and hence it has been 
said that no breach of the agreement can occur or 
be assumed as long as the promisor lives Even 
so, however, the breach, when it does occur, is one 
committed by deceased and the liability because 
thereof is his This rule that there is no breach 
in the testator’s lifetime is subject, it has been held, 
to the qualification that when the promisor in his 
lifetime explicitly and unequivocally disavows and 
repudiates the disagreement and refuses to carry 
it out, '^3 or puts it out of his power to perform, 
as by a conveyance to third persons during his 
lifc,'^'^ such conduct may be treated as an immedi¬ 
ate breach, previous to his death, but, m order for 
a repudiation to constitute a breach, notice there¬ 
of must be brought home to the promisee *^3 He 
may, moreover, by his conduct waive such anticipa¬ 
tory breach,'^3 not being imperative on him to 
regard a lifetime conveyance as a breach where 
it does not incapacitate the promisor from perform¬ 
ing, but leaves him still capable of doing so at his 
death 30 Where the promisor, at his death, does 


WILLS § 116 

not leave the property according to his agreement, 
an immediate breach exists at that time without 
postponement by reason of the fact that a disposi¬ 
tion on condition is made which may result in the 
promisee's receiving all that was promised by sat¬ 
isfaction of the condition which is possible then or 
thereafter 3^ 

b. By Promisee 

(1) Necessity 

(2) Sufficiency 

(1) Necessity 

The promisee, in order to claim under the contract, 
must have performed the obligations imposed on him 

by It 

Peiformance by the promisee of the obligations 
imposed on him by the contract is essential in order 
that he may claim by virtue of it,32 and, where 
he never enters on the performance of the obliga¬ 
tions on which the promise was conditioned,33 
or where, after partial performance, he fails or 
refuses to continue to perform, such refusal or fail¬ 
ure not being compelled or provoked by the prom¬ 
isor, 34 he cannot have the provisions of the prom¬ 
ise enforced, unless explanatory circumstances ex¬ 
cusing his failure or default exist,35 as, for instance, 
where the promisor is the one primarily at fault, 
his conduct being the provoking cause of the prom¬ 
isee's failure of performance 33 

Condonation of breach; waiver of perform¬ 
ance However, a breach by the promisee may be 
condoned by the testator,37 or he may waive or 


70. S D —Corpus Juris CLUoted iu In 
re Buss* Estate, 26 NW2d 700, 
702, 71 SD 629 

68 C J p 579 note 38 

Perf ormaALoe Ixeld suffleieut 

SD—In re Buss’ Estate, 26 NW2d 
700, 71 SD 529 

71- Kan —Smith v Nyburg, 16 P 2d 
493, 136 Kan 572 

72. Mo—^Ver Standig v St Louis 
Union Trust Co , App , 62 S W 2d 
1094 

68 C J p 679 note 40 

73. Or—Popejoy v Boynton, 229 P 
370, 112 Or 646, modified on other 
grounds 230 P 1016, 112 Or 646 

74. Idaho—^Ashbauth v Davis, 227 
P2d 954, 71 Idaho 150, 32 A L R 2d 
361 

S Q —Corpus Juris dted In Harmon 
V Aughtry, 86 S E 2d 284, 285, 226 
SC 371 

Tenn —Williagms v. Buntin, 4 Tenn 
App 340 

Tex—Cheney v Cheney, Civ App, 82 
S W 2d 1024, reversed on other 
grounds Cheney v. Coffey, 113 S W 


2d 162, 131 Tex 212, rehearing de¬ 
nied 114 SW2d 533, 131 Tex 212 

68 C J p 579 note 42 

75. Cal—Morrison v Land, 147 P 
259, 169 Cal 580 

76. S C —Corpus Juris cited m 
Harmon v. Aughtry, 85 S E 2d 284, 
285, 226 SC 371 

68 C J p 580 note 45 

77. Neb—Robinette v Olson, 209 N 
W 614, 114 Neb 728 

68 C J p 680 note 46 

78. Conn—Appeal of Beardsley, 75 
A 141, 83 Conn 34 

79. Minn—Wold v Wold, 165 NW 
229, 138 Minn 409 

68 C J p 680 note 48 

80. Cal —Rogers v. Schlotterback. 
138 P 728, 167 Cal 36 

68 C J p 580 note 49 

81. NC—Spruill V. Davenport, 27 
NC 146 

68 C J p 580 note 60 

82. Del—^Peyton v William C Pey¬ 
ton Corporation, 194 A 106, 22 

Del Ch 187, reversed on other 
grounds 7 A 2d 737, 23 Del Ch 321. 
123 A LR 1482 
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Iowa— Bveuis v Cole, 281 NW 230, 
225 Iowa 756 

Kan—In re Wert's Estate, 193 P 2d 
253, 165 Kan 49, opinion adhered to 
199 P2d 793, 166 Kan 159 

Mass—Jackson v Boston Safe De¬ 
posit & Trust Co , 39 NE 2d 86, 310 
Mass 593 

N J —Robertson v Hackensack Trust 
Co, 63 A 2d 515, 1 NJ 304 

68 C J p 580 note 62 

83. Ark—O'Connor v Patton, 286 S 
W 822, 171 Ark 626 

84. Mich —Pakulski v Ludwiczew- 
ski, 289 NW 231. 291 Mich 502 

68 C J p 580 note 54 

85. Colo—Swedish Evangelical Free 
Church of U S of America v Ben¬ 
son, 237 P 165, 77 Colo 370 

68 C J p 580 note 55 

86- Me —^Brackenbury v. Hodgkin, 
102 A 106, 116 Me 399 

68 C J p 580 note 56 

87. Kan—Smith v Cameron, 141 P. 
596, 92 Kan 652, 62 LRA,NS., 
1057 

68 C J p 681 note 57. 
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abandon further performance by the promisee of 
the oblig’ations which the latter has undertaken, 
indeed, it has been held that whenever there is ade¬ 
quate ground for rescission by reason of the prom¬ 
isee’s breach of his obligations, the testator’s failure 
to give notice of rescission is a waiver of the non¬ 
performance which ceases by reason of the waiver, 
to be available in impairment of the binding force 
of the promise 

(2) Sufficiency 

Conduct of the promisee which in fact and substance 
fulfills his obligations under the contract is sufficient 

Conduct of the promisee which does in fact and 
substance fulfill the obligations undertaken by him 
as the consideration for the promise suffices, 
no other conduct does However, performance, 
even of material stipulations, need not always be 
completed during the life of the promisor and may 
be perfected afterward in some instances,^^ where 
the time for performance continues open at that 
time and there has been no breach by the prom¬ 
isee Under a parol contract, stnct performance 
IS required of the promisee,and where it requires 
rendition of services, such rendition must be wholly 
referable to the contract and solely predicated there¬ 


on, and done with a view to its complete perform¬ 
ance 95 

§ 117. Modification, and Rescission, Aban¬ 
donment, or Other Termination 
a In general 

b Rescission by one party 
c Modification and merger 
d Death of beneficiary during promis¬ 
or’s lifetime 

e Changes in promisor’s matrimonial 
status 

a. In General 

Contracts to leave property by will may be abandoned 
by mutual consent, or the parties may, by agreement, 
effect a rescission 

Contracts to lea\ e property by will may be aban¬ 
doned hy mutual consent,95 as where the parties 
both voluntanly consent to change the relation¬ 
ship on which the contract is predicated to some 
other and different relation between them,97 or the 
two may, by agreement, effect a rescission98 despite 
the fact that the promisee has theretofore made an 
attempted assignment to others of a part of his in- 


88. Kan —Smith v Cameron, supra 
G8 C J p 581 note 58 

89 Or-—Kelley v Devin, 132 P 535, 
65 Or 211 

90 Kan —In re Wert’s Estate, 199 
P 2d 793, 1C6 Kan 159 

Ky—^Rose v Reese, 160 S W 2d 614, 
290 Ky 356 

Wash—In re Donaldson’s Estate, 173 
P 2d 159, 2S Wash 2d 72 
68 C J p 581 note 62 

91 NY—Krell v Stem, 127 NTS 
150 

68 C J p 581 note 63 
Agreement to provide axid care for 
promisor 

(1) Wheie owner contracted to de¬ 
vise home to defendant if defendant 
would live there, take care of and 
make good comfortable home for and 
see to needs of plaintiff, defendant’s 
elderly aunt, who would be self-sup¬ 
porting: and share household expens¬ 
es, the home to be provided was not 
mere shelter for plaintiff or place of 
abode, but defendant would have to 
be considerate of plaintiff and courte¬ 
ous in his relations with her and g-ive 
her that care and attention required 
by old age 

SC—Flowers v Roberts, 66 S E 2d 
612, 220 S C 110 

(2) Where parents agreed to de¬ 
vise their homestead to their son and 
his wife in consideration of agree¬ 
ment by son and his wife to care for 
parents, in action by mother against 


son’s wife to quiet title to homestead, 
evidence that mother had outlived her 
life expectancy did not support con¬ 
clusion that there was sufficient sub¬ 
stantial compliance by son’s wife to 
support wife’s cross-action for title 
Tex—Martin v Martin, Civ App, 230 
S W 2d 547, error refused no revers¬ 
ible eiror 

(3) Other decisions with respect to 
such agreements see 68 C J p 681 
note 63 [a], £c] 

92 Conn—Crofut v Layton, 35 A 
783, 68 Conn 91 

NY—Satasohn v Kamaiky, 86 NE 
20, 193 NT 203 

93. Conn—Crofut v Layton, 35 A 
783, 68 Conn 91 

94. Or—Hunter v Allen, 147 P 2d 
213, 174 Or 261, modified on other 
grounds 148 P 2d 936, 174 Or 261 

95 Or —Hunter v Allen, supra 
Other compensation for semoes im¬ 
possible 

Under a parol contract to devise 
realty for rendition of certain serv¬ 
ices, it must appear that proper and 
adequate compensation for services 
cannot otherwise be made, and that 
services were of exceptional charac¬ 
ter or of such peculiar value to prom¬ 
isee that value thereof is not subject 
to pecuniary estimate. 

Or—Hunter v Allen, supra. 

96. Cal —Bank of America National 
Trust and Savings Association v. 
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O’Shields, 275 P2a 163, 128 Cal 
App 2d 212 
68 C J p 581 note 66 

97- Mass —French v Boston Safe 
Deposit, etc, Co, 185 NE 493, 282 
Mass 600 

98 Ga—A vary v. Avary, 41 S E 2d 
314, 202 Ga 22 

Idaho—Casady v Scott, 237 P 415, 40 
Idaho 137 

Settlement whereby testatrix ob¬ 
tained refund of larger part of en¬ 
trance fee on leaving old people’s 
home did not prevent probate of her 
will executed in favor of home pursu¬ 
ant to practice whereby home requir¬ 
ed inmates to will home their prop¬ 
erty 

NT—In re Mortensen’s Will, 284 N 
TS 420, 157 Misc 717 
Execution of lease 

Pact that mother pursuant to con¬ 
tract to devise land to son on his 
agreement to support her lived with 
son for eight years and then volun¬ 
tarily left without cause and remain¬ 
ed until her death twelve years there¬ 
after with her daughter, and that 
mother and son executed lease cov¬ 
ering land involved and other land, 
did not amount to rescission of con¬ 
tract, notwithstanding son made no 
claim .until probate of subsequent 
will, where there was nothing to in¬ 
dicate that contract was considered 
ND—Brock v Noecker, 267 NW 
666, 66 ND 567. 
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terest under the contract The abandonment of 
a contract may be effected by acts of one of the 
parties thereto, which are inconsistent with its 
existence and acquiesced m by the other party ^ 
The rescission of such an agreement is usually a 
question of fact^ and the making of a later con¬ 
tract between the same parties on different terms 
and making no reference to the contract for a 
will has been held not necessarily conclusive of a 
rescission 3 Where a new contract is consistent 
with the continuance of the former one and only 
provides a new method of discharging the contract, 
it has no effect as a rescission unless or until it 
is performed ^ 

Acceptance of anticipatory breach. Where, in 
his lifetime, the promisor breaks the contract and 
the promisee elects to accept and sue on the antici¬ 
patory breach, the operation of the contract, ex¬ 
cept as an aid in the ascertainment of damages, 
is at an end,^ but there is no obligation imposed on 
the promisee to accept the repudiation and he may 
if he chooses, treat the contract as continuing until 
the promisor’s death produces a breach ® 

Effect of forfeiture clause in contract Where, 
by its terms, an agreement with respect to the dis¬ 
position of property is to continue only until the 
happening of some specified act or event, after the 
stated contingency occurs the agreement is at an 
end and inoperative,'^ although where the disposi¬ 
tion is contingent on the execution by one not a 
party to the contract of a release to certain prop¬ 


erty, the promisor cannot repudiate the contract 
after such person performs the condition.^ Where 
the contingency never occurs, the promise remains 
binding in the same manner and to the same ex¬ 
tent as if it had been absolute ^ Although the con¬ 
tract contains such a provision, the parties may by 
assent waive it so as to permit the occurrence of 
the contingency specified as that on which a for¬ 
feiture is to occur and still retain the contract in 
force unimpaired 

b. Rescission by One Party 

A contract for testamentary or similar disposition of 
property is generally irrevocable by one of the parties 
thereto. 

A writing which does not amount to a contract 
because no obligations are assumed by either par¬ 
ty may be revoked An agreement to leave or 
to make a particular disposition of property cannot 
be rescinded by the promisor after performance on 
the part of the promisee^^ without the promisee’s 
consent thereto This would be an intolerable 
fraud which a court of equity will not permit 
So, too, not only can the contract not be revoked 
but, where the contract itself is expressed in the 
form of a will,^^ or where a will is made pursuant 
to the contract,^® the testator cannot, by the act 
of revoking the will, escape the obligations of his 
contract nor can his heirs or substituted legatees 
take any benefit by such revocation, and an attempt¬ 
ed revocation, if deliberately made, constitutes a 
fraud on the promisee 


99 Idaho—Casady v Scott, 237 P 
415, 40 Idaho 137 
68 C J p 682 note 69 

1. Neh—Sopcich v Tang-eman, 46 
N W 2d 478, 153 Neb 506 

2 Mass—Noyes v Noyes, 112 NB 
850, 224 Mass 125 

3 Mass —Noyes v Noyes, supra 

4 Tenn—^Williams v Buntm, 4 
Tenn App 340 

Agieement to deed property 

In an action to enforce a contract 
to will real estate where it was in¬ 
sisted that the contract had been 
abandoned by another letter wherein 
deceased agreed to deed the property, 
but where the evidence showed that 
this was simply an intention of car¬ 
rying out the former contiact, the 
new proposal would not discharge the 
old contract since the new one was 
never carried into effect 
Tenn—^Williams v Buntm, 4 Tenn 
App 340 

5. Ind—Mug V Ostendorf, 96 NE 
780, 49 IndApp 71 
68 C J p 682 note 74 


6 Mmn—Wold v Wold, 166 NW 
229, 138 Minn 409 

68 C J p 682 note 75 

7 Ga—Shapno v Steinberg, 166 S 
E 767, 176 Ga 869 

68 C J p 584 note 3 

8 NT —Dreyer v Dreyer, 218 NY 
S 317, 218 AppDiv 341 

9. Cal—Keefe v Keefe, 126 P 929, 
19 Cal App 310 

IQ Mo—Stellwagen V Grissom, 177 
SW 636 

11. Or—Richardson v Orth, 66 P 
926, 69 P 455, 40 Or 252 

Pa—Jordan v Dutton, 1 Phila. 437 

68 C J p 682 note 77 

12. Ky—Troxel v Childers, 187 S 
W 2d 264, 299 Ky 719 

Miss—^Denson v Denson, 33 So 2d 
311, 203 Miss 146 

Neb—Sopcich v Tangeman, 45 NW 
2d 478, 163 Neb 506—In re Skade’s 
Estate, 283 NW 851, 135 Neb 712 

68 C J p 682 note 78 

13. ND—Brock v Noecker, 267 N 
W 656, 66 ND 667 

Wis—In re Soles' Will, 263 NW 801, 
215 Wis 129 

68 C J p 682 note 79 
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14 Mont—Hufiine v Lincoln, 160 P 
820, 52 Mont 585 
68 C J p 682 note 80 
15. Ala—^Walker v Yarbrough, 76 
So 390, 200 Ala 458 
68 C J p 582 note 81 
16 US—Hale v Campbell, DC 
Iowa, 46 P Supp 772 
Cal —Brown v Superior Court in and 
for Los Angeles County, 212 P 2d 
878, 34 Cal 2d 559 

Iowa—In re Johnson's Estate, 10 N 
W2d 664, 233 Iowa 782, 148 ALR 
748 

Kan—Hagerman v Hagerman, 165 
P2d 431, 160 Kan 742 
Miss—Johnston v Tomme, 24 So 2d 
730, 199 Miss 337 

Neb—Jorgensen v Crandell, 277 N 
W 785, 134 Neb 33 

Okl—Staton v Moody, 256 P 2d 409, 
208 Okl 372 

Or—In re Engle’s Estate, 276 P 270, 
129 Or 77 

Tex—Cate v Cate, Civ App, 235 S 
W 2d 456, error refused—Hovard 
V Combs, Civ App , 113 S W 2d 221 
68 C J p 682 note 82 
17. Miss—Johnston v Tomme, 24 
So 2d 730, 199 Miss 337 
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The will itself may be revoked or changed as a 
Willis even where the contract is that the testa¬ 
tor will not revoke,19 and, thus, a revocation which 
affects the rights of third persons not parties to 
the contract but does not affect the rights of the 
promisee or alter the provision which, pursuant to 
agreement, the testator has made for him,90 or 
which, in so far as it alters such provision, in¬ 
creases the share of the promisee and gives him 
more than the contract entitles him to,9i is within 
the promisor’s power and does not afford any 
ground of objection to the promisee The contract 
to make or not to make a will is generally irrevoca¬ 
ble,92 without the consent of the parties,93 when 
based on sufficient consideration,9^ and the contract 
remains in force after the revocation of the will 95 
Even where the contract contains a stipulation ex¬ 
pressly permitting a revocation on certain condi¬ 
tions, the contract is irrevocable except in the man¬ 


ner and on the terms which the contract provides 96 

The promisee may elect to treat the contract as 
rescinded by the promisor’s conduct 97 A breach 
or nonperformance by the promisee of the obliga¬ 
tions assumed by him as consideration for the prom¬ 
ise affords no ground for rescission by the prom¬ 
isor unless It is so substantial and fundamental as 
to defeat the object of the agreemenl98 or where 
the promisor’s own conduct is the efficient cause 
provoking such nonperformance 99 

Rescission by promisee One to whom property 
IS to be left, in consideration of some enforceable 
obligation assumed by him m favor of the owner 
thereof, cannot rescind the contract and escape his 
obligation while the owner continues ready and 
willing to perform,90 nor can the promisee, after 
accepting benefits under a will in part carrying out 
the agreement, rescind the contract 91 


18. Cal —In re Carpentier’s Estate, 

285 P 348, 104 Cal App 33 

Md—O'Hara v O'Hara, 44 A 2d 813, 
185 Md 321, 163 ALR 1444 
Minn—Jannetta v Jannetta, 285 N 
W 619, 205 Minn 266 
Neb —Jorgensen v Crandell, 277 N 
W 785. 134 Neb 33 

NY—In re Hirschhorn*s Estate, 76 
NTS 2d 344, affirmed 77 NTS 2d 
152, 273 App Div 852 
Or—^Florey v Meeker, 240 P 2d 1177, 
194 Or 257—In re Lieurance's Es¬ 
tate, 182 P2d 969. 181 Or 646. re¬ 
hearing denied 185 P 2d 575, 181 
Or 646 

Pa—In re Winters' Estate, 57 Pa 
Dist & Co 433, 34 Del Co 12 
In re Strosser, Com PI, 49 Lane 
Rev 143 

68 C J p 583 note 84 

19. Kan—^Menke v Duwe, 230 P 
1065, 117 Kan 207 

68 CJ p 583 note 85 

20- Cal—O'Neil v Ross, 277 P 123. 
98 Cal App 306 

Kan—Nelson v Schoonover, 131 P 
147, 89 Kan 388, rehearing denied 
132 P 1183. 89 Kan 779, Ann Cas 
1915A 147 

21. Cal—O’Neil v Ross, 277 P 133. 
98 Cal App 306 

22. Cal —In re Carpentier's Estate, 

286 P 348, 104 Cal App 33 
Idaho—^Ashbauth v Davis, 227 P 2d 

954, 71 Idaho 150, 32 ALR 2d 361 
Iowa—^Powell v McBlain, 269 NW 
883, 222 Iowa 799 

NT—In re Stevens’ Will, 78 NTS 
2d 868, 192 Misc 179, affirmed 86 
NTS 2d 480, 274 App Div 1024, 
appeal denied 88 NTS 2d 615, 275 
App Div 741 

Pa—In re Kocher’s Estate, 46 A 2d 
488, 354 Pa 81 —In re McGinley's 
Estate, 101 A 807, 257 Pa 478 j 


In re Swenk’s Estate, 108 A 2d 
825. 176 Pa.Super 513 
In re Winters' Estate, 57 PaDist 
& Co 433, 34 Del Co 12 
Tex—Cate v Cate, Civ App , 236 S 
W 2d 456, error refused 
Wis—In re McLean’s Estate, 262 N 
W 707, 219 Wis 222 
68 C J p 583 note 88 
23 Minn—Jannetta v Jannetta, 285 
NW 619, 205 Minn 266 

24. Ala—Cowin v Salmon, 13 So 2d 
190, 244 Ala 285 

Or—Florey v Meeker, 240 P 2d 1177, 
194 Or 257—In re Lieurance’s Es¬ 
tate, 182 P2d 969, 181 Or 646, re¬ 
hearing denied 185 P 2d 576, 181 Or 
646 

Pa—Soffee v Hall. 105 A 2d 144, 377 
Pa 306—In re Gredler's Estate, 66 
A 2d 404, 361 Pa 384—Cramer v 
McKinney, 49 A 2d 374, 356 Pa 202 
—In re Kocher’s Estate, 46 A 2d 
488, 364 Pa 81 

In re Swenk’s Estate, 4 Fiduciary 
173, 64 Lane Rev 35, 17 Som Leg 
J 13, 68 York Leg Rec 61 

25. Kan—^Nelson v Schoonover, 131 
P 147, 89 Kan 388, rehearing de¬ 
nied 132 P 1183, 89 Kan 779, Ann 
Cas 1915A 147 

68 C J p 583 note 88 
26 Miss—Price v Craig, 143 So 
694, 164 Miss 42 

! 27. Mass —Canada v Canada, 6 
Cush 15 

28 Ky—Conners v. Eble, 269 S W 2d 
716 

68 C J p 583 note 92 

BCeld sufficient grounds for rescission 

(1) Lack of good faith on part of 
promisee 

Ky—Conners v Eble, supra 

(2) Where defendant contracted to 
provide for board, lodging, and care 
in nursing home for plaintiff for bal¬ 
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ance of plaintiff’s life and, after 
plaintiff left home with assent of de¬ 
fendant, sold premises and canceled 
hospital policy she was required to 
maintain under terms of contract re¬ 
quiring plaintiff to execute will 
Ky—Conners v Eble, supra 

Held not sufficieiLt giounds for re¬ 
scission 

(1) The fact that after oral con¬ 
tract has been entered into it is found 
necessary for the promisee to work 
elsewhere a portion of the time to 
supplement the income 

Wash—Thomas v Hensel, 230 P 2d 
290, 38 Wash 2d 457 

(2) The fact that testatrix was 
placed on diet in accordance with 
directions from doctor and was re¬ 
quired to use a separate drinking 
cup and towel 

Mont—Rowe v Eggum, 87 P 2d 189, 
107 Mont 378 

(3) Other instances of insufficient 
grounds see 68 C J p 583 note 92 [a] 

29. Kan—Smith v Smith, 201 P. 
75, 109 Kan 684 

30 Mich—^Andrews v La very, 123 
NW 543, 159 Mich 26 
68 C J p 583 note 95 
Offer of a unilateral coutract 

Where husband left will in reliance 
on wife’s promise to trade stock held 
by her for stock in corporation to be 
formed after husband's death, wife’s 
promise was not merely an offer of a 
unilateral contract which could be 
withdrawn by her after husband's 
death 

Del —^Peyton v William C Peyton 
Corporation, 194 A 106, 22 Del Ch 
187, reversed on other grounds 7 
A 2d 737, 23 Del Ch 321, 123 ALR. 
1482 


31. Ill—^Downing v. Harris Trust & 
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Manner of exercise of right The right, where 
It exists, must be exercised in toto so as to con¬ 
stitute a rescission of the contract as an entirety 32 
Proper notice to conform to the requirements estab¬ 
lished for the rescission of contracts generally must 
be given,3 3 and benefits received under the con¬ 
tract restored,34 m order for the attempted exer¬ 
cise of the right to be effective. 

c. Modification and Merger 

The parties to a contract for testamentary or similar 
disposition of property may modify it. Where, following 
the contract, a conveyance of the property affected by the 
agreement is made by the promisor to the promisee and 
accepted by the latter, the contract is merged in the 
conveyance and cannot thereafter be resorted to. 

The parties to the contract may modify it ,35 
but subsequent promises by the promisor to make 
some provision for the promisee other than that on 
the basis of which they originally contracted can¬ 
not take away rights under the original contract un¬ 
less the promisee elects to accept such later prom¬ 
ises in full performance of the agreement 36 Where 
the beneficiary is a stranger to the contract and 
has no vested rights under it, the parties to the 
contract have the right to modify or change it at 
will without the consent of the beneficiaries 37 A 
court may, however, refuse to make a new con¬ 
tract embracing intended modifications 38 

Where, following the contract, a conveyance of 
the property affected by the agreement is made 
by the promisor to the promisee and accepted by 
the latter, the contract is merged in the convey¬ 
ance and cannot thereafter be resorted to^® even 
though the conveyance, by reason of its recitals as 
to consideration, is voluntary in character and so 
not good as against outstanding equitable claims,40 
similarly, where the promisee subsequently exe¬ 
cutes a valid release and settlement of all claims 
against the promisor, or takes a bond covering such 
claims,4i or where the parties redefine their several 
relations by a contract undertaking a full and com¬ 


plete ariangement of all matters between the par¬ 
ties, and settle and dispose of all their rights and 
claims against one another,42 the later contract 
merges and destroys the earlier one, but the ex¬ 
ecution of a will pursuant to the contract does not 
operate to effect an abrogation of it under the doc¬ 
trine of merger 43 

d. Death of Beneficiary During Promisor’s Life¬ 
time 

Where the contract made contemplates the contin¬ 
gency of the beneficiary's predeceasing the promisor and 
makes express provision therefor, the death of the latter 
in the promisor's lifetime does not put an end to the 
obligation of the contract 

Where the contract made contemplates the con¬ 
tingency of the beneficiary’s predeceasing the prom¬ 
isor and makes express provision therefor, such as 
alternative terms to take effect m that event,44 
or where the written agreement was to be operative 
after the death of either or both parties,45 or where 
after its occurrence, the promisor recognizes and 
confirms it as an obligation surviving the benefi¬ 
ciary’s death,46 the death of the latter in the prom¬ 
isor’s lifetime does not put an end to the obligation 
of the contract Moreover, even though the con¬ 
tract IS one which would terminate at the prom¬ 
isee’s death, the promisor may waive this feature 
of the contract and does so where he permits others, 
associated with the promisee in his lifetime in ren¬ 
dering the performance, to continue after his death 
and accepts such performance without giving notice 
within a reasonable time of an intention to consider 
the obligation as ended 47 

Where no such elements are present to indicate 
the result intended by the parties in that contin¬ 
gency, it has been held that, where the promise is 
personal to the beneficiary and one which he alone 
can enforce, and he dies first, the promise does not 
survive and the promisor may, without any breach 
of his contract make an inconsistent disposition 


Savings Bank, 149 KB 256, 318 
Ill 323 

32. Ill —Downing v Harris Trust & 
Savings Bank, supra 

33. SC—^McLauchlin v Gressette, 
79 S E 2d 149, 224 S C 296 

Wash—^Ellis v Wadleigh, 182 P 2d 
49, 27 Wash 2d 941 

68 C J p 584 note 1 

34. Ill—Downing v Hams Trust & 
Savings Bank, 149 NB 256, 318 Ill 
323 

35. Kan—Smith v Cameron, 141 P 
696, 92 Kan 652, 62 L R A .N S , 
1067 

68 C J p 584 note 6. 


36 WVa—Davidson V Davidson, 79 
S E 998, 72 W Va 747 

37. Ga —^Avary v Avary, 41 S E 2d 
314, 202 Ga 22 

33. Ala—Co win v Salmon, 13 So 
2d 190, 244 Ala 285 

Agreement held not abrogated 

Ala—Cowin v Salmon, 13 So 2d 190, 
244 Ala 285 

39. Md—Lawson v Mullinix, 64 A 
938, 104 Md 156 

40. Md—Lawson v Mullinix, supra 

41. Mich—^Pulver v Pishbeck, 195 
NW 422, 224 Mich 647. 

68 C J p 684 note 10 
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42. Mich—Pulver v Pishbeck, 195 
N W 422, 224 Mich 647 

68 C J p 584 note 11 

43 Miss —Price v Craig, 143 So 
694, 164 Miss 42 

44 Me —^Androscoggin County Sav 
Bank v Tracy, 99 A 257, 115 Me 
433 

68 C J p 584 note 13 

45. U S —Rosenberg v Equitable 
Trust Co, DC Del, 68 F Supp 991, 
affirmed, CCA, 165 P 2d 786 

46 NT—^Wood V Vandenburgh, 6 
Paige 277 

68 C J p 584 note 14. 

47. SC—^Prater v Prater, 77 SE 
936, 94 S C 267. 
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of the property so, in the closely analogous 
case where personal performance by the beneficiary 
IS an essential ingredient in the contiact, it has 
been held that the promisor, in this contingency, 
may rescind the contract^^ and the rule has been 
applied where, in return for the promise, a rela¬ 
tive of the promisor, with his wife, undertakes to 
live with, care for, or support the promisor, and 
they do so until the death of such relative, al¬ 
though the widow remains ready and willing to 
continue the arrangement thereafter,in that 
identical case, however, other courts have refused 
to treat the contract as terminable at the promisee’s 
death 

Conversely, unless there are obligations still to be 
performed by the beneficiary and which can only 
be performed by him personally, his death pnor 
to that of the promisor does not, it has been held, 
authorize a revocation or discharge the promisor 
from his obligation 52 The prior death of a prom¬ 
isee may, however, cause a lapsed legacy or de¬ 
vise 53 

Prior death of one of several beneficiaries 
Where the promise is for the benefit of two or more 
beneficiaries conjointly, and one or some of them 
predecease the promisor, it has been held that the 
survivor or survivors at the time of the promisor’s 
death are entitled to the whole of the provision 
promised 54 Under a contract to bequeath property 
to a beneficiary, in consideration of which the bene¬ 
ficiary would in turn bequeath to another beneficiary 
as much of the property as remained in his hands at 
the time of death, it has been held that the death 
of such other beneficiary before the death of any 
of the parties to the contract extinguishes any 
right of the first beneficiary under the contract,56 
where the original beneficiary predeceases the 
promisor, the bequest abates as to him,56 and the 
subsequent beneficiary has no vested right which he 
may pass on to his heirs or assignees 57 


94 C.J.S. 

e. Changes in Promisor’s Matrimonial Status 

Changes m the promisor's matrimonial status may or 
may not, depending on the circumstances, work a termi¬ 
nation of his contract to make a will 

Where the promisee m return for the promised 
legacy has agreed to live with, and make a home for, 
the promisor and thereafter marries him, the mar¬ 
riage contract, imposing on her, as it does, all the 
obligations undertaken by the prior contract, su¬ 
persedes it and revokes a will pursuant to it, and 
leaves the promisee under a duty of performance 
independent of the contract so that there is no legal 
consideration for the promise and it cannot be en¬ 
forced 58 So, where the promisee undertakes to 
act toward the promisor as a daughter, in leturn 
for the promise of a legacy, the fact that a mar¬ 
riage ceremony is performed between them, even 
though for some reason the marriage is invalid, puts 
an end to the contract and leaves the promisor no 
longer bound by the promise 53 A valid contract 
between husband and wife that he will will her 
a certain part of his estate is not destroyed by di¬ 
vorce,60 nor IS a stepfather’s contract to leave 
property to stepchildren dissolved by a divorce from 
their mother even though an unreasonable allow¬ 
ance of alimony is made in her favor 6i 

§ 118. Ratification and Affirmance 

Although there is authority to the contrary, where 
the contract is voidable because of the personal disability 
of the promisor, it may be ratified after removal of the 
disability. 

Where the contract, although unenforceable, is 
not void but only voidable because of the personal 
disability of the promisor, it has been held that it 
may, after removal of the disability, be ratified so 
as to be enforceable thereafter,62 but there is other 
authonty reaching a contrary result on a like state 
of facts.63 In order that subsequent transactions 
may be a renewal of the original contract, they must 
be between the persons who were parties thcre- 


48 NT—Pershall v Elliott, 163 N 
E 551. 249 NY 183 

68 C J p 585 note 17 

49 SC —Prater v Prater, 77 SB 
036, 01 S C 267 

68 C J p 585 note 18 

50. SC ^Prater v Prater, supra 

51. ND—TorKerson v Hauge, 159 
NW 6, 34 ND 646 

68 C J p 585 note 20 

52. Cal —Corpus Junta cit&d m 
Trower v Young-, 105 P 2d 160, 
166, 40 Cal Apo 2d 539 

Iowa—Corpus Jons ci-ted in Powell 
V McBlain, 269 NW 883, 886. 222 
Iowa 799 

68 C J p 585 note 21. 


53 Mich—^Andrews v Lavery, 123 
NW 643, 159 Mich 26 

68 C J p 585 note 23 

54 Iowa—^Kiisor v Litzenherg, 212 
NW 343, 20‘3 Iowa 1183 

68 C J p 585 note 24 

55 Ill—Kaiser v Cobbey, 79 NE 
2d 604. 400 Ill 214 

56 Ill —^Kaiser v Cobbey, supra 

57 Ill—^Kaiser v Cobbey, supra 

58 Or—Bagley v Bagley, 222 P 
722, 110 Or 368 

Rights of surviving spouse see in- 
1 fra § 120 


59. Mass—'French v Boston Safe 
Deposit & Trust Co, 185 NE 493, 
282 Mass 600 

©0. Ill—Elliott V Northern Trust 
Co, 178 Ill App 439 

61. Neb —^Hannemann v. Ott, 153 N 
W 506, 98 Neb 492 

62 Cal—Steinberger v Young, 165 
P 432, 175 Cal 81 

Ky —Skinner v Rasche, 176 S W 
942, 165 Ky 108 

63 Ind —^Austin v Davis, 26 N B 
890, 128 Ind 472, 25 Am S R. 456, 
12 DR A 120 
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to 64 A promisee may by his acts ratify an at¬ 
tempted performance by the promisor of a con¬ 
tract to devise 65 

§ 119. Subsequently Executed Transfers, 
Encumbrances, or Wills 

Agreements based on valuable consideration to make 
a particular disposition of property will not be allowed 
to be defeated by a conveyance to persons who are not 
bona fide purchasers, during the lifetime of the promisor 

Although bona fide purchasers of property form¬ 
ing the subject matter of the agreement to will will 
not be disturbed in the interest which they have 
by their purchase acquired,66 agreements based on 
valuable consideration to make a particular dis¬ 
position of property will not be allowed to be de¬ 
feated by a conveyance to persons who are not bona 
fide purchasers, during the lifetime of the promis¬ 
or,67 particularly where such conveyance is pro¬ 
cured by the exercise of fraud or undue influence,68 
IS made with the fraudulent intent of defeating the 
contract,63 or is in the nature of a testamentary 
disposition ,70 nor will such agreements be defeated 
by a will 71 Likewise, where the promisor falsely 
admits the existence of a debt to another in order 
to cut down the amount which the promisee will re¬ 
ceive under the contract, the creditor can assert 
no right to payment superior to the promisee's right 


under the contract,72 even where an encumbrance 
IS given to secure such fictitious obligation *^8 Jt 
has been held, however, that the execution of a 
will pursuant to an agreement to devise pariicular 
realty to a devisee does not limit the testator's right 
thereafter to sell such lealty or make a contract 
for its sale, since the will does not become effective 
until the death of the testator 74 

Where the contract covers only what property 
the promisor may leave at his death or a fraction 
or propoition thereof, the promisor remains free 
to use, control, and dispose of property in his life¬ 
time,75 and transfers or conveyances by him before 
his death are valid unless made with intent to dc- 
fraud,76 even though no consideration therefor is 
given 77 Such contracts do not prevent the mak¬ 
ing of gifts by the promisor in his lifetime'^6 pro¬ 
vided the gifts are reasonable, absolute, bona fide, 
not testamentary in effect, and not made for the 
purpose of defeating the contract or having such 
effect 79 Even under such contracts, however, no 
disposition during the promisor’s lifetime made 
with the intention or for the purpose of defeating 
the contract will be allowed to stand, as against the 
claims of the promisee under the agi cement,89 
at any rate where the transferee is not a bona fide 
purchaser 8i 


64 Ga—Cooper v Claxton, 60 SE 
399, 122 Ga 696 

68 C J p 686 note 32 

65 NT—^Davis v Qumn, 166 NY 
S 422, 170 AppDiv 489 

Acceptance aaid recording' of deed 

N Y —Davis V Quinn, supra 

66 Mo—Fuchs v Fuchs, 48 Mo 
App 18 

68 C J p 686 note 34 

67 Ala—Larkins v Howard, 3 9 So 
2d 224, 262 Ala 9, 7 A L R 2d 641 
—Stone V Lacy, 6 So 2d 481, 242 
Ala 893 

Or—Lay v Proctor, 34 P 2d S31, 
147 Or 546 

68 C J p 586 note 36 

68 Ky —McGuire v McGuire, 11 
Bush 142 

Mich—Carmichael v Carmichael, 40 
NW 173, 72 Mich 76, 16 Am S R 
526, 1 LR A 696 

63 Mo —Ragisdale v AchufP, 27 S 
W2d 6, 324 Mo 1169 

68 C J p 686 note 38 

70. Cal—^Rogers v Schlotterback, 
138 P 728, 167 Cal 35 

Ill—Whiton V Whiton, 53 NE 722, 
179 Ill 32 

71. N Y —In re Wentworth's Will, 
71 NTS 2d 642, 272 AppDiv 974 

68 C J p 686 note 40 

72 Ky —Smith v Smith, 5 Bush 
625 


73. Cal—Roy v Pos. 191 P 642, 
183 Cal 359 

74 WVa—Hannah v Beasley, 53 
SE 2d 729, 132 WVa. 814 

75. Iowa—Ckirpns Juris cited in 
Hatcher v Sawyer, 62 NW2d 490, 
495, 243 Iowa 858—Corpus Juris 
quoted in Powell v McBlain, 269 
NW S 813 , 887, 222 Iowa 799 

68 C J p 586 note 43 

76 Iowa—Corpus Juris cited m 
Hatcher v Sawyer, 52 NW2d 490, 
495, 243 Iowa 858—Corpus Jons 
quoted in Powell v McBlain, 269 
NW 883, 887, 222 Iowa 799 
68 C J p 686 note 44 
Adverse will or trust 
Where father made will, supported 
by sufficient consideration, bequeath¬ 
ing undivided two-thirds interest in 
his property to his children, rights 
of the children could not be affected 
by any adverse will or by the crea¬ 
tion of a trust with extraordinary 
charges against their interest An 
expense provision for the trustee 
could be charged against only so 
much, of the father's estate as he 
could consistently with his prior tes¬ 
tamentary contract make subject to 
the trust The two-thirds interest 
which was affected by the testa¬ 
mentary contract with the children 
would be subject to father's debts 
and ordinary administration expens¬ 
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es, but not to the provisions of the 
testamentary trust subversive to 
the obligations of the testamentary 
contract 

Ala.—^Wagar v Marshbum, 1 So 2d 
303, 241 Ala 73 

77. Ind—^Austin v Davis, 26 NE 
890, 128 Ind 472, 25 Am S R 456, 
12 LR A 120 

Iowa — Corpus Juris quoted in Powell 

V McBlain, 269 NW 883, 887, 222 
Iowa 799 

78 Ala —^Wagar v Marshbum, 1 
So 2d 303, 241 Ala 73 
Ky—Farmers Nat Bank of Danville 
Ky, v Young, 179 S W 2d 229, 297 
Ky 95—Skinner v Rasche, 176 S 
W 942, 165 Ky 108 
78 Ala — Corpus Juris cited in 
Wagar v Marshbum, 1 So 2d 303, 
307, 241 Ala 73 

Iowa—Corpus Juris cited m Hatcher 

V Sawyer, 52 NW2d 490, 495, 243 
Iowa 858 

Ky—Farmers Nat Bank of Danville, 
Ky, V Young, 179 S W 2d 229, 297 
Ky 95—Skinner v Rasche, 17 G S 
W 942, 165 Ky 108 
SO. Cal —^Rogers v Schlotterback, 
1138 P. 728, 167 Cal 35 
68 C J p 687 note 48 

81 Cal —Mau v McManaman, 85 P 
2d 209, 29 Cal App 2d 631 
N J —^Van Duyne v Vreeland, 12 N 
JEa 142 
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Moreover, where the contract covers the whole 
of the estate which the promisor may leave at his 
death, no disposition to take effect only at that time 
will he allowed to stand,^2 except where the trans¬ 
fer, although testamentary m character, is con¬ 
sistent with the contract,although, even under 
such contracts, the testator may make subsequent 
contracts to leave specific property by will to other 
promisees, which will be good as against the residu¬ 
ary promisee Where, however, the contract is 
to leave the promisee a particular fraction or pro¬ 
portion of the whole estate, the promisor may make 
specific bequests or devises to third persons which 
will carry a title not defeasible on the score of the 
contract,85 as long as the promisee receives the 
agreed proportion of the whole value of the es¬ 
tate 86 

Where a conveyance, encumbrance, or transfer 
is of such character that it is ineffective as against 
the promisee, within the rules stated in this sec¬ 
tion, he may have it set aside,87 unless the plaintiff 
IS unable to establish a contract to devise or be¬ 
queath. 8 8 

§ 120, Rights of Surviving Spouse 

Contracts to will or leave property, made before the 
promisor’s marriage, vest irrevocable rights which can¬ 
not be defeated by a subsequent marriage where the wife, 
before the marriage, had notice of the agreement 

Contracts to will or leave property, made before 
the promisor’s marriage, vest irrevocable rights 
which cannot be defeated by a subsequent mar¬ 
riage, at least where the wife, before the marriage, 
had notice of the agreement,*^ and hence operate 
to prevent widow’s nghts from attaching to the 


property affected where such contracts are of rec¬ 
ord at the time of marriage ^6 Where a will pur¬ 
suant to the contract has been executed before the 
marriage, it has been held by some authonty that 
the marriage does not operate as such a revoca¬ 
tion by operation of law as to discharge the promis¬ 
or from the obligation or to give the spouse any 
equal or supenor right to the pro-perty affected by 
the agreement,81 and by other authonty that while 
the will is, like other wills, revoked by a subse¬ 
quent marriage,82 the contract and the obligations 
ansing therefrom continue valid and enforceable 83 

Where the widow was without notice of the con¬ 
tract at the time of marriage, it has been held that 
the contract is not enforceable as against her in¬ 
terest, at least without important limitations 8'i 
Nevertheless, such lack of notice does not in all 
cases or under all circumstances defeat the supen- 
ority of the promisee’s right over her widow’s 
nghts,85 the determination of the relative rights 
of the promisee and the spouse rests, it has been 
held, on their respective equities under all the cir- 
cumstances85 and where the equities predominate 
in favor of the spouse, the promisee’s claim is in- 
fenor87 although it is supenor if the equities are in 
his favor 88 

A husband’s contract during coverture cannot, it 
has been held, defeat the wife’s right to a widow’s 
share in his estate, without her consent,88 a stat¬ 
ute enabling a surviving spouse to take against, or 
m the absence of, a will limits the power of a mar¬ 
ried person to bind himself by contract to devise 
and bequeath his property in a manner which would 
depnve the surviving spouse of statutory rights i 


82. N J —Van Duyne v, Vreeland, 
supra 

68 C J p 587 note 50 

83- Ky—Skinner v Rasche, 176 S 
W 942, 165 Ky 108 

68 C J p 587 note 51 

84- Kan—Smith v McHenry, 207 P 
1108, 111 Kan 659 

85. Iowa—Manchester v Loomis, 
198 NW 102, 197 Iowa 1049 
N’T—Colt V O'Connor, 109 NTS 
689, 69 Misc 83 

06. Iowa—Manchester v Loomis, 
198 N-W 102, 197 Iowa 1049 
87- Cal—Mau v McManaman, 85 P 
2d 209, 29 Cal App 2d 631 
68 C J p 587 note 65 
88 , Mich—Sunday v Leverse, 28 N 
W 2d 89, 318 Mich 240 
89 WVa—Hams v Hams, 43 S 
E 2d 225, 130 WVa 100 
68 C J p 587 note 67 
90. HI—Smith V Smith, 172 NE 
32, 340 III 34 
68 C J p 587 note 68 . 


91 Cal—Rundell v McDonald, 182 
P 450, 41 Cal App 175 

92 NT—Kloherg v Teller, 171 N 
YS 947, 103 Misc 641 

93 NT —^Kloberg v Teller, supra 

94 Ala—Mayfield v Cook, 77 So 
713, 201 Ala 187 

68 CJ p 587 note 63 

95 Kan—Dillon v Gray, 123 P 
878, 87 Kan 129 

68 C J p 588 note 64 

96 Cal—Owens v McNally, 45 P 
710, 11'3 Cal 444, 33 LRA 369 

Wash—^In re Arland’s Estate, 230 
P 157, 131 Wash 297 

97. Cal—Owens v McNally, 45 P 
710, 113 Cal 444, 33 LRA 369 

Wash—In re Arland’s Estate, 230 P 
157, 131 Wash 297 

98. Cal—Rundell v McDonald, 182 
P 450, 41 Cal App 175 

99. Ala.—Corpus Jans cited m 
Wagar v Marshhum, 1 So 2d 303, 
806, 241 Ala 73 

Iowa—Fleming v Fleming, 174 NW 
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946, 180 NW 206. 184 NW 296, 
194 Iowa 71, error dismissed 44 
set 246, 264 US 29, 68 L Ed 
547 

11, NT —In re Erstem's Estate, 129 
NTS 2d 316, 205 Misc 924 

Conflict lb«tweeiL surviying spouse 
and poromisee 

In cases arising out of conflict 
between parties to whom a deceased 
person contracted to make testa¬ 
mentary disposition on one side and 
surviving spouse, asserting claim to 
elect to take against or m absence 
of will, on the other, rights of the 
promisees should be the same wheth¬ 
er deceased fulfilled or broke his 
promise 

N Y —In re Erstern’s Estate, 129 N 
TS 2d 316, 205 Misc 924 

Fraud 

Where husband agreed with wife 
in settlement of litigation to deposit 
life policies, of which wife would 
be sole beneficiary, in safety deposit 
box and to pay premiums thereon, 
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On the other hand, where the widow’s ng’hts are 
statutory and merely extend to property owned by 
the husband at his decease, he is not prevented from 
disposing of or encumbering his property by law¬ 
ful agreements during his life which will take pn- 
ority over the interest the widow would have had 
if no contract had been made ^ Even where a sur¬ 
viving spouse IS contractually obligated to dispose 
of his property at his death in a certain manner, 
courts are slow to hold that he cannot dispose 
thereof in good faith during his lifetime, unless 
he has expressly agreed not to do so ^ 

§ 121. Promisee’s Loss of Rights by Waiver, 
Estoppel, or Abandonment 

A promisee may lose his rights under a contract to 
make a particular disposition of property by waiver, 
estoppel, or abandonment 

Even after rights have accrued in favor of a 
promisee under a contract to make a particular 
disposition of property, he may lose them by waiver, 
estoppel, or abandonment,^ but repudiation or 
abandonment of such rights, being contrary to the 
habits of mankind, must be made to appear clearly^ 
and no such result follows unless the promisee, with 
a full knowledge of all the material facts, does or 
forbears the doing of something inconsistent with 
the right or with an intention to rely on it ® Wheth¬ 
er there is an effective loss of nghts in this man¬ 
ner is usually a question of fact Particularly 
where he continues to assert a claim thereto the 
promisee’s subsequent removal from land to which 
he has moved and on which he has made improve¬ 
ments as consideration for a promise to leave it 
to him is not conclusive of an abandonment of his 
rights under the contract,^ nor does the giving 


of security by the promisee for the performance 
of his obligations under a contract to make a par¬ 
ticular disposition of property of itself constitute 
ail}' waiver of its benefits ^ The promisee’s silence 
as to the existence of the contractual claim, even 
though continued for a considerable time after the 
promisor’s death leaving the promise unperform¬ 
ed,or at the time the promisor’s executor re¬ 
quests him to pay obligations against him held 
by the estate,or the presentation by him of claims 
against the estate,^^ even where such claims are for 
the very matters which constituted the considera¬ 
tion for the promise to leave the property,i3 does 
not, of Itself and under all circumstances, debar 
the promisee from thereafter asserting his rights 
under the contract, and he is not estopped by an 
agreement for division saving his rights under the 
contract^^ by withdrawal of objections made by 
him to a partition of the property, on his allegations 
of ownership thereof, and receiving a share of 
that and the personal property,^^ or by continu¬ 
ing to pay rent to the promisor’s estate on prop¬ 
erty which he occupies and which was promised him 
by the contract 

The acquiescence in, or failing to object to, a will 
does not generally bar the promisee to claim under 
the contractand failure to object to the pro¬ 
bate of a will does not estop the promisee to claim 
under an agreement to make a particular disposi¬ 
tion of property by will^s or a contract not to 
change or revoke a pnor will,nor does the fact 
that he actively participates in the probate pro¬ 
ceedings to the extent of filing his election not to 
take under the will which was made 20 Indeed, 
even though he endeavors to dissuade other lega¬ 
tees from contesting the will^l or actively aids the 


but husband took policies and stock 
certificates from safety deposit box 
and changred beneficiary, so as to 
strip himself of all property except 
disability income under policies, wife 
was entitled to have chan/e of bene¬ 
ficiary set aiside as in fraud of her 
statutory rights as surviving spouse 
NT—Reiss V Reiss, 2 N Y S 2d 358, 
166 Misc 274 

2 Ala —Corpus Juris cited in 
Wagar v Marshburn, 1 So 2d 303, 
306, 241 Ala 73 

Conn—Crofut v Layton, 35 A 783, 
68 Conn 91 

3. Iowa—^Bell V Pierschbacher, 62 

NW2d 784, 245 Iowa 436—Schultz 
v Brewer, 66 NW2d 661, 244 

Iowa 21 

4. Mich—^Bird v Pope, 41 NW 514, 
73 Mich 483 

5. Iowa.—^Kisor v L>tzenberg, 212 
NW 343. 203 Iowa 1183. 


6 Ind—G-arard v Yeager, 56 NE 
237, 154 Ind 253 

7 Mass —^Noyes v Noyes, 112 N E 
850, 224 Mass 125 

8. Iowa—^Allbnght v Hannah, 72 
NW 421, 103 Iowa 98 

9. Ind —Garard v Yeager, 56 N E 
2137, 164 Ind 253 

68 C J p 688 note 76 

10 Mass—^Noyes v Noyes, 112 NE 
860, 224 Mass 126 

Mo—Clark v Cordry, 69 Mo App 6 

11. Mo—Clark v Cordry, isupra 

12 Mass—^Noyes v Noyes, 112 NE 
'850, 224 Mass 125 

Or—Pope^oy v Boynton, 229 P 370, 
112 Or 646, modified on other 
grounds 230 P 1016, 112 Or 646 

13- Or—Popejoy v Boynton, supra. 

68 C J p 688 note 80 

14 N J —'Smith V Smith's Adm’rs, 
28 NJLaw 208, 78 Am D 49. 
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15 Pa—^Bash v Bash. 9 Pa 260 

68 C J p 588 note 83 

16. N J —Clawson v Brewer, 6 8 A 
598, 67 N JEq 201 

17. Iowa—^Kisop V Litzenberg, 212 
NW 343, 203 Iowa 1183 

18 Iowa—Stewart v Todd, 173 N 
W 619, 190 Iowa 283, 20 ALR 
1272, modified on other grounds 180 
NW 146, 190 Iowa 283, 20 ALR 
1272 

68 CJ p 588 note 87 

19. N T —'Kine v Farrell, 75 N Y S 
542, 71 AppDiv 219 

20. Iowa—Stewart v Todd, 173 N 
W 619, 190 Iowa 283, 20 ALR 
1272, modified on other grounds 180 
NW 146, 190 Iowa 283, 20 A 
LR 1272 

21. Mass—^Noyes v Noyes, 112 N 
E 850. 224 Mass 125 
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executors in a will contest over it ,22 those circum¬ 
stances, while persuasive to show an abandonment 
of contract rights, are not necessarily conclusive 
of that fact, an endeavor by the promisee amicably 
to settle a controversy among the heirs does not 
preclude the promisee from claiming under the con¬ 
tract 23 

Where, however, being appointed administrator 
of such inconsistent will, he makes no claim un¬ 
der the contract until after proceeding with the ad¬ 
ministration to the point where the estate is ready 
for distnbution, recognizing throughout the nghts 
of the designated legatees,2^ or where, as execu¬ 
tor, he has the will probated and presents and con¬ 
tinues to assert, even after the contract suit is in¬ 
stituted, a claim based on services forming the con¬ 
sideration for the alleged promise,25 m the absence 
of explanation or excuse, he cannot claim under the 
contract Acceptance of money paid him by the 
promisor's personal representative, when the pay¬ 
ment is not referable to the will or the contract, as 
for example, an acceptance of his distributive share 
in an intestate estate does not operate as a waiver 
or abandonment of the promisee's contract rights,25 
neither does the execution of a release to de¬ 
cedent's personal representatives when surrounded 
by circumstances of want of full information of 
the claim by both the promisee and the executors 
and manifesting an intention that it shall be con¬ 
sidered as only partial and operative as to mat¬ 
ters other than the contract 27 The promisee's use 
of money bequeathed to him under a will docs not 
estop the promisee to claim the entire estate un¬ 
der a contractual agreement, where the promisee 
uses the money only after being urged to do so by 
the principal beneficiary under the will 28 Explan¬ 
atory circumstances which have been mentioned as 
tending to relieve the promisee's conduct from the 
imputation of any intention to waive or abandon 
his rights include advice of counsel9 and the 


fact that, during the period of the promisee's non- 
assertion of his contract rights, the written con¬ 
tract was lost or mislaid 20 

Election between will and contract Where pro¬ 
vision is made for the promisee by the promisor's 
will, and the promisee accepts without protest bene¬ 
fits under the testamentary provision m his favor, 
the promisee does not thereby waive or abandon 
his claim under the contract where the provision 
made by the will gives to the promisee only a 
part of what he was promised under the contract 
and the testamentary benefits accepted by him are 
only those, or a part of those, to which he is enti¬ 
tled thereunder,even where he declares his satis¬ 
faction with the will in express terms 22 Where, 
on the other hand, instead of merely giving a part 
of the contractual benefits and nothing else, the 
testamentary provision, made with the intention of 
serving as a substitute for the promisee's claim, 
gives to him benefits not contracted for, in lieu of 
those agreed on, and he accepts such substitutional 
benefits accorded by will, he loses the right to as¬ 
sert any claim dependent on the agreement 23 
Where there is a case proper for an election, the 
election as between the two sources of right is 
total and there is no right to take, in certain re¬ 
spects, under the will while reserving the right, 
in other respects, to claim under the contract.24 

§ 122 Remedies Available in General 

The rights of a promisee who has given goods, serv¬ 
ices, or other consideration in return for a promise to 
make a particular disposition of property may be asserted 
and enforced m a variety of ways 

The nghts of a promisee who has given goods, 
services, or other consideration in return for a 
promise to make a particular disposition of prop¬ 
erty, or of a third person in whose behalf the prom¬ 
ise is made, may be asserted and enforced in a vari¬ 
ety of ways, 2 5 as by an action on the account an- 


22 . Mass —Noyes v Noyes, supra 

23. Ky—Rose v Reese, 160 S W 2(1 
614, 290 Ky 356 

24. Cal—Staple© v Hawthorne, 283 
P 67, 208 Cal 578 

25 Mich—Land v Laird. 73 NW 
382. 115 Mich 352 

26 Mass —^Howe v, Watson, 60 N E 
415, 179 Mass 30 

27. Pa—In re Cottrell's Estate, 11 
Phila 93 

28. Wash—EUis v Wadleigh, 182 
P2d 49, 27 Wash 2d 941. 


29 Or—^Popejoy v Boynton, 229 P 
370, 112 Or 646, modified on other 
grounds 230 P 1016, 112 Or 646 

30. Mass—Noyes v Noyes, 112 NE 
850, 224 Mass 125 

31. Ky—^Freel v Preel, 7 Ky L 2'88 

68 C J p 589 note 4 

32. N Y —Washburn v Weeks, 17 N 
YS 70S 

33 Ind—^Alerding- v Allison, 68 N 
E 185, 31 IndApp 397 

68 C J p 689 note 6 

34 Ala —Corpus J'tliis cited in 

Wagaar v Marshhum, 1 So 2(i 303, 
308, 241 Ala 73 I 
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Wis—Towle V Towle, 48 NW 800, 
79 Wis 596 

35 . SC—White V McKnight, 143 S 
E 552, 146 SC 69, 59 AL R 1297 
Evidence as to existence and terms 
of contract see supra § 113 <2) 
InDunction against disposition of 
property agreed to be conveyed see 
Injunctions § 92 

Relief in lifetime of promisor as to 
agreement to devise or bequeath 
see Specific Performance 9 154 
Setting aside conveyance, encum¬ 
brance, or transfer, see supra § 119 
Specific performance of contracts to 
devise or bequeath see Specific 
Performance 9 87. 
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nexed,5® an action of ejectment,^7 an action to 
quiet title,38 an action to quiet title and to de¬ 
termine interests in land, an action to establish 
an interest,an action to recover an interest in 
property,or a suit to establish equitable title '^3 
Under appropriate circumstances, equity will grant 


WILLS § 122 

relief,43 although equitable relief will be denied 
where appropriate and adequate remedies at law 
exist, and an accounting may be denied 45 An 
action may lie to prevent a promisor’s unjust en¬ 
richment 46 A trust may be imposed47 or a lien 


36 Me—Emery v Wheeler, 152 A 
621, 129 Me 428 

Or —Corpus Juiis quoted m In re 
Lieurance’s Estate, 182 P 2d 969, 
977, 181 Or 646, i ehearing denied 
185 P2d 575, 181 Or 646 

37 Pa—^Van Meter v Norris, 177 
A 799, 318 Pa 137 

38 Ark—Crowell v Parks, 193 S 
W 2d 483, 209 Ark 803 

Neb—Sack v Siekman, 23 NW 2d 
706, 147 Neb 416—O’Shea v O’¬ 
Shea, 11 NW2d 640, 143 Neb 84'3 

39 Cal—Mau v McManaman, 85 P 
2d 209, 29 CalApp2d 631 

Au heir of a deceased landowner 
could maintain action to quiet title 
and to determine interests in certain 
land, which landowner had allegedly 
conveyed to other heirs in violation 
of agreement to devise all his prop¬ 
erty to children in equal shaies, un¬ 
der statute authorizing hen s to bring 
suit for the possession of realty or 
for the purpose of quieting title 
Cal —Mau v McManaman, supra 

40 Wash—^Auger v Shideler, 161 
P2d 200, 23 Wash 2d 505 

4li Ark—^Watts v Mahon, 264 S 
W2d 623. 223 Ark 136 
Minn—^Hanefeld v Pairbrother, 254 
NW 821, 191 Minn 647 
Burden of proof held on plamtiff 
Iowa ^Fowler v Lowe, 42 N W 2d 
516, 241 Iowa 1093 

Ziimitatiou on action, to contest will 
An action to recover an interest 
in land based on an oral contract 
by a testator in his lifetime to make 
a will giving plaintiff an interest in 
the land and for partition of the 
land is subject to the statutoiy lim¬ 
itation on actions to contest wills, 
even though it involves only pait 
of the property covered by the tes¬ 
tator’s will 

Kan—Koch v Wolf, 69 P 2d 1088, 
146 Kan 247 

42 Tex—^Johnson v Durst, Civ 
App, 115 SW2d 1000, error dis¬ 
missed 

B Tidence 

(1) Held admissible 

Ga—Shadburn v. Tapp, 77 S E 2d 
7, 209 Ga. 887 

(2) Held inadmissible 

Ga—Shadburn v Tapp, supra 

(3) Held to authorize verdict for 
defendant 

Ga —Shadburn v. TapiH supra. 

43 Ark—^Brunk v Merchants Nat 
Bank, 230 S W 2d 932, 217 Ark 
499 


Cal —Mau v McManaman, 85 P 2d 
209, 29 Cal App 2d 631 
Kan—Imthurn v Martin, 96 P 2d 
860, 150 Kan 906, 151 Kan 324 
Miss—Johnston v Tomme, 24 So 
2d 730, 199 Misis 337 
Neb—Eagan v Hall, 68 N W 2d 147, 
159 Neb 537 

Nev—Waters v Harper, 250 P 2d 
915, 69 Nev 315 

N J —Sullivan v Margetts, 75 A 2d 
743, 9 NJ Super 189 
NY—In re Levin’s Estate, 87 NT 

5 2d 282. 194 Misc 553 

Or —Corpus Juns quoted in In i e 
Lieurance’s Estate, 182 P 2d 969, 
977, 181 Oi 646, lehearing denied 
185 P 2d 575, 181 Or 646 
Pa—Petition of Eppley, 37 PaDist 

6 Co 151, 63 York Leg Rec 153 
68 C J p 590 note 16 

Bquities held not to outweigh con. 
tractual rights 

Where son of one party to agree¬ 
ment that parties would consider 
their separate property as commun¬ 
ity propel ty and make wills so prop¬ 
erty would descend in equal shaies 
to son, and children of paities, had 
been paid adequate salary by enter¬ 
prises owned by parties, that son 
had managed parties’ business enter¬ 
prises did not create equities in him 
for recompense which outweighed 
the contractual rights of children 
of parties, and did not entitle him 
to probate of later will which vio¬ 
lated the contract 

Wash—Raab v Wallench, 282 P 2d 
271 

Bxecutor and legatees as defendants 
Suit against independent executor 
and residuary legatees was not prop¬ 
er remedy to enforce testator’s prom¬ 
ise to bequeath. 

Tex—Patton v Smith, Civ App, 221 
S W 1034, reversed on other 
grounds. Com App, 241 SW 109 
Pleading held stLGQ.cie 2 Lt 
Ala —^Wagar v Marshburn, 1 So 2d 
303, 241 Ala 73, 

Miss—Johnston v Tomme, 24 So 2d 
730, 199 Miss 337 

44. Pa—^Van Meter v Norris, 177 A 
799, *318 Pa 137 

Validity and enforceability of con¬ 
tract to convey all of promisor’s es¬ 
tate to another at promisor’s death 
should be tried at law, not in equity, 
in view of promisee’s legal remedies 
Pa—^Van Meter v Norris, 177 A 
799, 318 Pa 137 

45. Mich—Wmchell v Mixter, 25 N 
W 2d 147, 316 Mich 161 
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Bight to use during lifetime 

Where defendant stepmother 
breached her obligation under an 
agreement to will property of plain¬ 
tiffs* deceased father to plaintiffs 
after a life use thereof by defendant 
and was seeking fraudulently to de¬ 
prive plaintiffs of their contractual 
rights therein, plaintiffs were not 
entitled to an accounting in view of 
the right of defendant to use of the 
piopertv during her lifetime 
Mich—Wmchell v Mixter, supra 

46 NC—Price v Askins, 194 SE 
284, 212 N C 583—Lipe v Citizens’ 
Bank & Trust Co, 178 SE 665, 
207 NC 794 

47 US —Bolander v Godsil, CCA 
Alaska, 116 F 2d 437—^Newell \ 
Capelle. C C A Del, 86 F 2d 1007 

Cal—Osborn v Ho>t, 184 P 854, 
181 Cal 336 

Ga—Sybilla v Connally, 18 S E 2d 
783, 66 Ga App 678 
Me—Lutick V Sileika, 14 A 2d 706, 
137 Me 30 

Nev—Waters v Harper, 250 P 2d 
915, 69 Nev 315 

N J —Galloway v Eichells, 62 A 2d 
499, 1 NJ Super 584 
Hackensack Trust Co v Acker¬ 
man, 47 A 2d 832, 138 N J Eq 214 
N Y —Tracy v Danzinger, 3 N Y S 
2d 24, 253 App Div 418, afHimed 
Tracy v Danzinger, 18 N E 2d 311, 
279 NY 679 
TTuambigtious coutract 

Equity will enforce a valid con¬ 
tract to* make a will, usually by im¬ 
posing a trust on property involved, 
but such contract must be clearly 
proved and be unambiguous in all its 
terms 

Del—Equitable Trust Co v Hol¬ 
lingsworth, 49 A 2d 1325, 29 Del 
Ch 663 

Change of couditiou 

(1) In order to Impress trust on 
realty on ground of oral contract to 
devise realty in consideration of 
services, more than mere nonper¬ 
formance of such contract must be 
shown, and it must appear that 
plaintiff in performance of and be¬ 
cause of the contract, was compelled 
to and in fact did change her con¬ 
dition in such manner and to such 
an extent that in the circumstances, 
failure to devise the property 
amounted to fraud on plaintiff 
Me—^Lutick V Sileika, 14 A 2d 706, 

137 Me 30 

(2) In action to impress trust on 
realty on ground of oral contract 

[ to devise realty in consideration of 
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created or enforced on the property Relief may 
be afforded during the lifetime of the promisor,^® 
when particular property is involved It has 
been held that an oral contract for a devise cannot 
be enforced at law because of the statute of frauds 
and the statute of wills 

Where one promises to make a will m considera¬ 
tion of another's promise or act, if no will is left 
the courts will effectuate the result which the prom¬ 
ised will was to accomplish ^2 Where the promisor 
executes a will and covenants not to change it, but 
nevertheless revokes it, the other party may obtain 
redress by pursuing at law or in equity such remedy 
for breach of contract as may be available ^3 
Where the agreement is to make no will but to al¬ 
low property to go by the rules of descent, each 
heir m his own name may maintain ejectment for 
his portion of the premises without resorting to 
an action for damages 54 A promisee may set up 
a contract as a defense against others claiming 
absolute title under a devise at variance with the 
contract,55 and the promisee may set up the claim 
as a defense to an obligation held against him by 
the estate, where the decedent’s contract was that 
he should be relieved from the payment thereof,5® 
or may urge it as a counterclaim when sued on the 


obligation 57 A person inducing the breach of a 
contract for a particular disposition of property 
may be sued in tort 58 

The remedy for a wrong arising out of the vio¬ 
lation of a contract in respect of the making of a 
will cannot be litigated in a probate court, but 
must be pursued in a court of law or a court of 
equity 59 While there is some authority holding 
that, where a will is made pursuant to the contract, 
the promisee may enjoin the probate after the 
testator’s death of a later will revoking it,50 there is 
other authority holding that the contract cannot be 
made the basis for enjoining probate It cannot 
be set up, in proceedings in probate, to defeat the 
probate of the will®^ even though an earlier will 
complying with the contract and revoked by the 
later one has been made and erroneously admitted 
to probate,®^ nor can the claim be presented in an 
action between other persons for the assertion of 
a dower right,or considered in a proceeding for 
distribution of the estate 55 Where, however, a wdl 
constituting or complying with the contract has been 
admitted to probate, the contract may be set up as 
a defense to an attempt to set aside the probate in 
order to prepare the way for probating a later will 56 


services, whether plaintiff chang-ed 
her condition in performance of the 
contract was a question of fact for 
the sitting justice 
Me —Lutick V Sileika, supra 

(3) The mere fact that high-school 
girl, in reliance on godfather's oral 
agreement to devise realty to her 
in consideration of services, worked 
hard in rendering serviceis and gave 
up some social activities for ten 
weeks, during which she continued 
to live at home and attend high 
school as before, was not such a 
change in condition as would entitle 
her to impress trust on the realty 
after godfather’is death 
Me—Lutick V Sileika, 14 A-2d 706, 
137 Me 30 

48. Mo—Page v Joplin Nat Bank 
& Trust Co. 265 S W 2d 821, 363 
Mo 1008 

NJ—Galloway v Eichells, 62 A 2d 
499, 1 NJ Super 684 

49. Cal —Brown v Superior Court in 
and for Los Angeles County, 212 P 
2d 878, 34 Cal 2d 569—Osborn v 
Hoyt, 184 P 864, 181 Cal 336 

N J —Galloway v Eichells, 62 A 2d 
499. INJSuper 684 

50. N J —Galloway v. Eichells, su¬ 
pra 

51- Mo—^Ver Standig v St Louis 
Union Trust Co, 129 S W 2d 905, 
344 Mo 880—^Kirk v Middle brook, 
100 S W 460, 201 Mo 246. 


52. Del—Peyton v W'llliam C Pey¬ 
ton Corporation, 194 A 106, 22 Del 
Ch 187, reversed on other grounds 
7 A 2d 737, 23 Del Ch 321, 123 A 
LR 1482 

53. N J —Minogue v Lipman, 96 A 
2d 426, 25 NJ Super 376, affirmed 
100 A 2d 684, 28 NJ Super 330 

54, Pa—Taylor v Mitchell, 87 Pa 
618, 30 AmR 383 

55, WVa—Drake v, Parker, 196 SE 
156, 119 WVa 738 

55. Or—Oorpos Juris quoted in In 

re Lieurance's Estate, 182 P 2d 969, 
977, 181 Or 646, rehearing denied 
186 P2d 576, 181 Or 646 
68 C J, p 590 note 18 
57. Iowa—^Herrick v Hayes, 173 N 
W 110 

Or —Corpus Juris quoted in In re 
Lieurance's Estate, 182 P 2d 969, 
977, 181 Or 646, rehearing denied 
185 P2d 575, 181 Or 646 

58 Ga.—^Darnell v Toney, 154 S E 
379, 41 Ga 673 
Complaint held sufficient 
N T —Sullivan v Anderson, 64 N T 
S 2d 704, 187 Misc 670 

59. Cal—In re Berry's Estate, 233 
P 330, 196 Cal 354 

Opposition to probate see infra § 
322 

Rescission 

If heirs of testatrix after her death 
were entitled to remedy of rescission 
of contract regarding disposition of 

886 


her property by will, remedy was re¬ 
quired to be pursued in court of equi¬ 
ty and not in probate 
Cal—In re Berry’s Estate, supra 
GO. Cal—Chase v Stevens, 166 P 
1035, 34 Cal App 98 
61 Or—Dickerson v Murfleld, 191 
'P2d 380. 183 Or 149—Corpus Ju¬ 
ris quoted in In re Lieurance’s Es¬ 
tate, 182 P2d 969, 977, 181 Or 646, 
rehearing denied 185 P 2d 575. 181 
Or 646 

68 C J p 592 note 22 

62. NT—In re Higgins' Will, 190 
NE 417, 264 NY 226 

Or —Corpus Juris quoted in In re 
Lieurance's Estate, 182 P 2d 969, 
977, 181 Or 646, rehearing denied 
186 P 2d 575. 181 Or 646 
Pa—In re Norris' Estate, 198 A 142, 
329 Pa 483 

In re Swenk's Estate, 2 Fiduciary 
465, 63 Lane Rev 143—In re Burns’ 
Estate, Orph , 34 West L J 245 
68 C J p 590 note 23—892 note 97 

63. Or —Corpus Juris quoted in In i e 
Lieurance's Estate, 182 P 2d 969, 
977, 181 Or 646, rehearing denied 
186 P 2d 575, 181 Or 646 

68 C J p 690 note 24 
64 NT—Purdy v Purdy. 168 NT 
S 683, 95 Misc 369 

65. Ind—Carroll v Swift, 37 NE 
1061, 10 Ind App 170 
66 Ala—Walker v Yarbrough, 76 
So 390, 200 Ala 468 
68 C J p 590 note 27. 
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The pyomisor of a contract to make a will devis¬ 
ing realty may have the benefit of such equitable 
rights and remedies as to it while he still lives as 
would apply to other contracts relating to real es¬ 
tate,®"^ including the privilege conferred by statute 
giving a grantor the right to rescind a conveyance 
made on promise of support On a breach by the 
promisee, the promisor may maintain an action to 
rescind or cancel the contract 69 

§ 123. Actions for Goods or Services 

a Right of action and defenses 
b Procedure 

c Damages, amount of recovery 
a. Right of Action and Defenses 

One who, in return for an agreement to make a par¬ 
ticular disposition of property by will, has rendered serv¬ 
ices or other consideration to the promisor, under such 
circumstances that an implied contract may be asserted 
as a basis of recovery, may sue and recover the reason¬ 
able value of such services or other consideration in an 
action based on quantum meruit. 

Where a person renders service to another, rely¬ 
ing solely on the testator’s generosity and in the 
mere expectation of a legacy, there being no con¬ 
tract, either express or implied, that compensation 
shall be made therefor by will, and the party for 
whom the services are rendered dies without mak¬ 
ing such provision, no action to recover for such 
services will he m favor of the person rendering 
them *^6 However, one who, in return for an agree¬ 
ment to make a particular disposition of property 
by will, has rendered services or has furnished 
money, support, or property to the promisor for 
his benefit, under circumstances such that, notwith¬ 
standing the existence of an express contract, an im¬ 
plied contract may be asserted as a basis of recov¬ 


ery, may sue and recover the reasonable value of 
such services or other consideration in an action 
based on quantum meruit 

Resort may not ordinarily be had to the common 
counts where the express contract remains alive 
and m force, unbroken and unrepudiated Thus, 
this remedy is not generally available while the 
promisor continues alive and his contract unbroken 
and unrepudiated,*^^ as where, without repudiating a 
will complying with the contract, he has refused to 
accept further performance by the promisee'^^ or 
where, although he has made a later inconsistent 
will, he has not repudiated the contract so as to 
bring notice thereof home to the promisee This 
rule preventing recovery because of an outstanding 
express contract is subject, however, to the qualifi¬ 
cation that where the contract is an entirety and 
contains several provisions, on a breach or repudia¬ 
tion of any of them, although the specific provision 
as to the purposed testamentary provision is not 
repudiated, the promisee may accept the breach as 
infecting the whole contract and sue on the com¬ 
mon counts "^6 A defaulting promisee is not at 
liberty to treat the contract as void and sue on the 
quantum meruit if the promisor continues willing 
to perform The action is available where the 
express contract has been abandoned by mutual con¬ 
sent.'^ 6 

A promisee who has made a contract with dece¬ 
dent for the sole benefit of a third person cannot 
waive the express contract and recover in quan¬ 
tum meruit, while the cause of action remains valid 
and outstanding in the beneficiary without having 
been surrendered or lost ’^9 Moreover, plaintiff 
must have given goods or services which afford 
him a basis for recovery and, thus, one who is mere- 


67 Ala—Dennis v West, 26 So 2d 
2G3. 248 Ala 90 

68. Ala—^Dennis v West, supra 

69 NJ—Hill V nibble, 28 A 2d 780, 
132 N JEcl 486 

Tex—Jay v Whiteside, Civ App , 205 
SW2d 389, error refused no re¬ 
versible error 

70. N J—Stone v Todd. 8 A 300, 40 
NJLaw 274 

71. Colo —^Norton's Estate v Mc¬ 
Alister, 123 P 963, 22 Colo App 
293 

Ga—Bunting v Dobson, 64 SB 102, 
125 Ga 447 

Kan—Imthurn v Martin, 96 P 2d 860, 
150 Kan 906, 161 Kan 324 

La—Succession of Palmer, 68 So 
406, 137 La 190 

Succession of McNamara, 18 So 
908, 48 La Ann 45. 


Succession of Simon, 8 La A 
(Orleans) 115 

Mass—^Wellington v Apthorp, 13 N 
E 10, 145 Mass 69, 57 Am R 769 
Mo —Whitworth v Monahan’s Es¬ 
tate, App, 111 SW2d 931 
NT—Robinson v Raynor, 28 NY 
494 

In re St John’s Estate, 296 NY 
S 613, 163 Misc 17 

Pa—Bemis v Van Pelt, 11 A 2d 499, 
139 Pa Super 282 
68 C J p 591 note 32 
Xavalid contract 

A person who renders services un¬ 
der an invalid contract to devise 
property may secure Quantum meruit 
for the value of those services 
Cal —Orella v Johnson, 242 P 2d 6, 38 
Cal 2d 693 

72. Pa—^Markley's Estate, 10 Pa Co 
561 

1 68 C J p 591 note 34 
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73 Conn—Appeal of Beardsley, 75 
A 141, 83 Conn 34 

Pa —^White V Arka, 2 Pa Dist & Co 
574 

74. Pa—^White v Arka, supra. 

75. Conn —^Appeal of Beardsley, 75 
A 141, 83 Conn 34 

76. Ind—Mug v Ostendorf, 96 NE 
780, 49 IndApp 71 

77. NH—Southern v. Kittredge, 158 
A 132, 85 NH 307 

NC—^Andrews v Andrews, 29 SE 
351, 122 NC 362, 3 Prob Rep Ann 
440 

78. Ill—Stockley v Godwin, 78 Ill 
127 

79 Mo —^Ver Standig v St Louis 
Union Trust Co. App , 62 S W 2d 
1094 
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ly the designated beneficiary in a contract between 
others,or one who, although himself the prom¬ 
isee and furnishing the consideration, has not given 
as consideration anything m the nature of services 
or of property,cannot recover in an action of 
quantum meruit The right of action, when it ex¬ 
ists, IS not defeated by plaintiff’s failure to pre¬ 
sent his claim or to demand an accounting and set¬ 
tlement in decedent’s lifetime, at least where the 
conduct of the two was continuously consistent with 
the claim,82 by the unsuccessful termination of a 
prior suit, brought during decedent’s life, on the 
ground that it was prematurely brought,83 or of a 
suit for specific performance against the personal 
representative,8^ by an executory accord between 
plaintiff and decedent’s heirs,85 or by the birth of a 
child to the promisor subsequent to the passing 
of the goods and services from plaintiff to him 86 
Illicit relations between the parties present no bar 
to a recovery unless they entered into, and formed 
some part of, the basis of the understanding or 
agreement for compensation 87 

Statute of frauds The right to lecovcr on a 
quantum meruit for goods or services furnished 
decedent is not impaired by the fact that the con¬ 
tract IS void under the statute of frauds 88 

Accrual of action, limitations A right of action 
on quantum meruit for goods and services rendered 
the promisor does not ordinarily accrue until his 
death and suit before then is premature 89 How¬ 
ever, where the promisor commits an anticipatory 
breach by repudiation of the contract, and plaintiff 
elects to accept it, the cause of action accrues 
and the statute of limitations starts to run from 
the time of repudiation^^ without either advance¬ 
ment to the time when the services were rendered^i 
or postponement to the time of death ^2 Also, 
where the performer has been prevented by illness 


from completing his contract, an action on quantum 
meruit is not premature although brought in the 
lifetime of the promisor.83 Where the promisor 
puts it out of his power to perform an agreement 
to compensate by will, the promisee ma> recover 
the reasonable value of services and support by 
an action brought against the piomisor m the lat- 
tei’s lifetime,84 although recovery may be denied 
where the pi oof does not show that the promisor 
has put It out of his power to perform 85 

In the absence of repudiation or anticipatory 
breach, where the action in quantum meruit is rest¬ 
ed purely on an implied promise or an understand¬ 
ing that goods or services rendered are to be paid 
for, without more, the statute of limitations be¬ 
gins to run from the time the services or goods are 
furnished and not from the date of the promisor’s 
death ,86 but where the agreement to make compen¬ 
sation or provision by will or after death is shown 
in explanation of the delay, no action accrues until 
then so that, even as to actions for the value of 
goods or services, the statutory peiiod starts run¬ 
ning only from the time of the promisor’s death and 
not before,87 even though the promisor makes an 
inconsistent wilps or, during his life, refuses to per¬ 
mit or prevents complete performance 89 The prom¬ 
isee has been held entitled to recover on a quantum 
meruit although the right of action for breach of 
the agreement was baned by limitation ^ 

Satisfaction by legacy No action for the value 
of goods or services is maintainable wheie the prom¬ 
isor has, at his death, left a will which satisfies the 
contract, plaintiff being limited in such a case to 
the testamentaiy provision,2 and so, where a testa¬ 
mentary provision is made for plaintiff, intended as 
compensation for the goods or services bestowed on 
the testator, and plaintiff elects to accept the devise 
or bequest thus made, he cannot thereafter claim 


80. Mo—Standig: v St Louis 
Union Trust Co , supra 

81 Or—Lewis v Siegman, 296 P 
51, 297 P 1118, 135 Or 660 

68 C J p 591 note 45 

82 Mmn—Schwal) v Pierro, 46 N 
W 71, 43 Minn 520 

S3 NY —Quackenbush v. Ehle, 5 
Barb 469 

84. NY —Lasher v McDermott, 154 
rrYS 798, 91 Misc 305, aiiirmed 
158 NTS 708, 173 App Div 79 

85 NJ—Stone v Tod, 8 A 300, 49 
N JLaw 274 

86 NT —Jacobson v Le Grange, 3 
Johns 199 

87 NT—Rhodes v Stone, 17 N T I 

S 561, CD Hun 624. I 


88. Mass—^Rizzo v Cunningham, 20 
NB2d 471, 303 Mass 16 

68 C J p 592 note 56 

89. NT—Patterson v Patterson, 13 
Johns 379 

90. Mass —Johnson v Starr, 74 N E 
2d 137, 321 Mass 566 

NJ—Galloway v Eichells, 62 A 2d 
499, 1 NJ Super 584 

6$ C J p 592 note 59 

91 NJ—Updike v Ten Broeck, 32 
NJLaw 105 

92. Mass —Canada v. Canada, 6 
Cush 15 

68 C J p 592 note 61 

93. Me—Preble v Preble, 97 A 9, 
115 Me 26 

94. NT—Campbell v. Campbell, 65 
Barb 639 


RI—^Messier v Messier, 82 A 996. 
34 R I 233 

95. R I —Messier v. Messier, supra 

96 Ga—Cooper v Claxton, 50 S E 
399, 122 Ga 596 

68 C J p 592 note 62 

97 Okl —Poole V Janovy, 268 P. 
291, 131 Okl 219 

68 C J p 592 note 63 

98. Conn—^Appeal of Beardsley, 75 
A 141, 83 Conn 34, 

99. N T —Quackenbush v. Ehle, 5 
Barb 469 

1. Ohio—Sayler v Sellers, 19 Ohio 
Cirat,NS, 206, 2 Ohio App 439 

2 Mass—^Frost v Summer, 21 NE 
231, 149 Mass 98 
68 C J p 593 note 66. 
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under, or recover on, the quantum meruit,^ at least 
where the legacy is ample and adequate to satisfy 
the claim,^ where it is not ample for that purpose, 
according to some authority, plaintiff may recover 
for the excess in value of the goods, and services 
over the amount of the testamentary provision 5 
Where the property which, by the will, is intended 
for plaintiff, is conveyed to him by decedent in 
his lifetime, it has been held that, unless such con- 
^e>ance is agreed to be in satisfaction of the claim 
and in lieu of the devise, the claim may still be 
sued on, not being satisfied by the conveyance or 
by the inoperative provision in the will ® It has 
been held that where services are rendered under 
an express agreement to pay for them by a lega¬ 
cy, without any agreement as to its amount or char¬ 
acter, the legatee has an election between accept¬ 
ing the legacy in full payment, or, if insufficient 
to compensate for the reasonable value of the 
services, to reject it and enforce a claim for reason¬ 
able value of services 

b. Procedure 

The general rules of procedure in civil actions apply 
in actions by a promisee for goods or services. 

The rules which apply to procedure in civil ac¬ 
tions generally apply in actions for goods or serv¬ 
ices by one in whose favor another has promised to 
make a will ^ Where the services rendered by a 
wife m consequence of a promised testamentary 
provision are of such character that the husband is 
entitled to the earnings, a suit to recover their value 
IS properly brought by him ,9 where they are not, 
she may herself sue for them Where statutes 
exist permitting the enforcement against heirs and 
devisees of claims against decedent, plaintiff may 
sue such persons in an action quantum meruit for 
services and need not bring the suit against dece¬ 
dent’s personal representative as defendant.^^ 

Pleading Where the pleader relies on the com¬ 
mon count for labor done, his petition, complaint, 


or declaration need state only matters necessary to 
be set forth m such actions generally, and need not 
refer at all to a contract looking to testamentary 
provision,the inclusion of allegations with re¬ 
spect to the contract is an indication that the suit 
is one for breach of contract, rather than to re¬ 
cover for services performed,!^ although a com¬ 
plaint may be good as on quantum meruit, notwith¬ 
standing recitals with reference to a parol con¬ 
tract, since the contract may serve only to rebut 
the presumption that the services were rendered 
gratuitously or under a mere hope of reward 
Where forms of action are abolished and the plead¬ 
ing is sufficient if it states facts forming the basis 
for an action, a complaint stating facts showing a 
good cause of action quantum meruit is sufficient 
although the pleader mistakes the theory of his 
case and asks damages for breach of the express 
contract to make a will Where services are ren¬ 
dered during several distinct separated penods but 
always under one original agreement, renewed and 
ratified as such each time the services are resumed, 
and not under separate agreements on each occa¬ 
sion, the whole of the services constitutes only one 
single cause of action and need only be pleaded as 
such 

Under a general denial, defendant may, it has 
been held, take advantage of a satisfaction of the 
debt, without any special plea^^ A variance be¬ 
tween the pleadings and the proof, in order to af¬ 
fect the right of recovery, must be real and mate¬ 
rial, of such nature that defendant shall have been 
misled or surpnsed to his injury in maintaining 
his defense In this connection the pleadings are 
to be construed liberally 20 Proof of a contract to 
compensate in a particular manner is not such a 
variance as will defeat recovery under pleadings 
merely setting up a claim m quantum meruit and 
alleging that the services forming the basis of 
the claim were rendered on a promise or under¬ 
standing that they were to be paid for 2i 


3. Ind—Alerdmg v Allison, 68 NE 
185, 31 Ind App 397 

4. NT —Reynolds v Robinson, 64 
NY 589 

68 C J p 693 note 68 

5 NT—Reynolds v Robinson, su¬ 
pra 

6. NT—Rose V Rose, 7 Barb 174 

7. N J —Schmetzer v Broegler, 106 
A 460, 92 N JLaw 88 

8. Ark—^Peoples Nat. Bank v Cohn, 
110 SW2d 42, 194 Ark 1098 

Judsrment held not error 

Wis —In re Soles' Will, 253 N W 801, 
216 Wia. 129. 


9. NT —Reynolds v Robinson, 64 
NT 589 

10. N T —Stokes v Pease, 29 N Y S 
430, 79 Hun 304 

11. NJ—Stone v Tod. 8 A 300, 49 
NJLaw 274 

68 C J p 593 note 75. 

12. Ga—Banks v Howard, 43 SE 
438, 117 Ga 94 

68 C J p 693 note 76 

13. Ga.—^Banks v Howard, supra 
68 C J p 593 note 77 

14. Ind—Miller v Kifer, 130 NE 
278, 75 Ind 198 
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IS. U S —Quirk V Bank of Com- 
naerce & Trust Co, Tenn, 244 P 
682, 157 CCA 130 

16 Okl—Poole V Janovy, 268 P 
291, 131 Okl 219 

17. Ind —Alerding v Allison, 68 N E 
185, 31 Ind App 397 

18. Me—^Bmery v Wheeler, 152 A 
624, 129 Me 428 

19. Me —Emery v Wheeler, supra 

20. Kan—Griffith v Robertson, 85 P 
748, 73 Kan 666 

68 C J p 693 note 83 

21. SC—^Hursey v Suries, 74 SE 
618, 91 S C 284 
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Evidence, The burden of proving: the elements 
of the cause of action such as the performance and 
the value of services and that they were to be com¬ 
pensated for IS on plaintiff,the burden as to 
matters of defense rests on defendant While 
the presumption that services rendered between per¬ 
sons in family relations are gratuitous prevails in 
cases where the services have been rendered by one 
who claims to have expected testamentary com- 
pensation,24 the presumption is rebuttable more¬ 
over, it is inapplicable unless plaintiff and deceased 
did live together as members of one family when the 
services were rendered 26 A presumption to the 
contrary exists where there is no element of kin¬ 
ship or family relationship between the parties 27 
A presumption may exist that plaintiff received pay¬ 
ment for his services 28 An obligation to pay by 
will for services performed for the decedent can¬ 
not fairly be inferred from an implied or express 
obligation merely to pay.29 

The ordinary rules governing the admissibility 
of evidence in civil actions apply to actions for 


the value of goods or services given in consequence 
of a promised disposition of property by will or 
after death 

The general rule as to the weight and quality 
of the evidence is no different from that in actions 
generally Claimant must prove his claim by a 
fair preponderance of the evidence22 and the evi¬ 
dence must be clear and convincing,23 but it is not 
essential that the agreement be established by di¬ 
rect testimony34 and it is sufficient that the conduct 
of the parties and the surrounding facts and cir¬ 
cumstances clearly indicate the existence of an 
agreement or understanding that compensation 
should be made 35 

Questions for court and jury; instructions 
While the court may, m a proper case, direct a ver- 
dict,36 ordinarily the determination of questions 
of fact, such as the existence of an agreement or 
understanding that goods or services are to be paid 
for, IS for the jury37 or other fact-finding agency^^s 
under proper instructions by the court 39 


22. Ark —Corpus Jons cited lu 
Peoples Nat Bank v Cohn, 110 S 
■W2d 42, 46, 194 Ark 1098 
Ky—Sneed’s Bx’r v Smith, 72 SW 
2d 1028, 256 Ky 132 
Pa—Stafford v Reed. 70 A 2d 345, 
363 Pa 405 
68 C J p 594 note 85 
Agrieement and value of services 
Pa —Bemis v Van Pelt, 11 A 2d 499, 
139 Pa Super 282 

23 Ark —Corpus JUns cited lu 

Peoples Nat Bank v Cohn, 110 S 
W2d 42, 46, 194 Ark 1098 
68 C J p 594 note 86 

24. Ky—^Armstrong v Shannon, 197 
S W 950, 177 Ky 647 

68 C J p 594 note 88 

25. Ind —Nelson v Masterson, 28 
NE 731, 2 Ind App 624 

68 C J p 594 note 89 

26 Mo—Clark v Cordry, 69 Mo 
App 6 

N C —Whetstine v Wilson, 10 S E 
471, 104 NC 385 

27. NJ—Stone v Tod, 8 A 300, 49 
N JL-aw 274 

28. Pa—Bemjs v Van Pelt, 11 A 2d 
499, 139 Pa Super 282 

29. SC—^McConnell v Crocker, 60 
SE2d 673, 217 SC 334 

30 Ky —Sneed’s Ex’r v Smith, 72 
S W2d 1028, 255 Ky 132 
68 C J p 594 note 95 
Zlvidence held madmissihle 

(1) In action on parol contract to 
devise property in consideration of 
services, proof of value of property 


IS incompetent where benefit to dece¬ 
dent can be measured by ascertaining 
reasonable value of services rendered 
Ky—Sneed's Ex'r v Smith, supra. 

(2) Statements by decedent’s hus¬ 
band relating to alleged agreement 
between plaintiff and decedent’s hus¬ 
band for services 

Ky—Sneed’s Ex’r v Smith, supra 

(3) Testimony showing a legacy in 
a revoked will is not admissible to 
prove existence of a contract to make 
a will in return for services rendered 
unless will itself shows, or it appears 
by other evidence, that legacy was 
given in pursuance of a contract to 
make a will 

Pa—In re McWilliams’ Estate, 56 A 
2d 241, 162 Pa Super 299 

(4) Other evidence held inadmissi¬ 
ble see 68 CJ p 594 note 95 [a] (5) 

31- Mo—^Rosenberg v Steiner, 228 
S W2d 806, 360 Mo 447 
68 C J p 594 note 96 

Xivideuce held suffloieut 

(1) To sustain verdict for prom¬ 
isee 

NT—Tusko V Wyshnovski, 283 N 
TS 494, 246 App Div 672 
Okl—Smith V Long, 83 P 2d 167, 183 
Okl 441 

(2) As to other matters see 68 C J 
p 594 note 96 [a] 

Evidence held insufQLcient 

(1) To entitle promisee to recov¬ 
ery 

Ga—^Rogers v Stamos, 48 S E 2d 548, 
77GaApp 285 


(2) To establish contract 
Ga—Rogers v Stamos, supra 

Mo—Rosenberg v Steiner, 228 SW 
2d 806, 360 Mo 447 

(3) To prove rendition of services 
Mo—Rosenberg v Steiner, supra 

(4) To sustain burden on promisee 
to show that failure to continue to 
perform was not due to his default 
Mass —Jackson v Boston Safe De¬ 
posit & Trust Co, 39 NE 2d 85, 
310 Mass 593 

(5) As to other matters see 68 C J 
p 594 note 96 [b] 

32. NT—In re Wood's Will, 201 N 
TS 716, 207 AppDiv 41 

33 NT—In re Wood’s Will, supra 

34. Kan—Griffith v Robertson, 85 
P 748, 73 Kan 666 
68 C J p 595 note 99 

35- Okl—Poole v Janovy, 268 P 
291, 131 Okl 219 
68 C J p 695 note 1 

33. Minn—Schwab v Pierro, 46 N 
W 71, 43 Minn 530 

68 C J p 596 note 2 

37. Pa—Bemis v Van Pelt, 11 A 2d 
499, 139 Pa Super 283 

68 C J p 595 note 3 

38. NT—Quackenbush v Ehle, 5 
Barb 469 

68 C J p 695 note 4 

39. Ky—Sneed’s Ex’r v Smith, 72 
S W2d 1028, 255 Ky 132 

Pa—Bemis v Van Pelt, 11 A 2d 499, 
139 Pa Super 282 
68 C J p 595 note 5. 
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c. Damages; Amount of Recovery 

The measure of damages is the reasonable value 
of the services rendered or the goods or money supplied 
or furnished the promisor 

The measure of damages is the reasonable value 
of the services rendered or the goods or money 
supplied or furnished the promisor^^ and not the 
value of the provision or disposition of property 
promised to plaintiff on the promisor’s death 
The recovery cannot, however, exceed in amount 
the promised provision^2 qj. ^he sum demanded by 
plaintiff in his pleadings ^3 In estimating the value 
of services, regard should be paid to the situation 
of the parties^^ and the nature of the services 
Declarations of the testator indicating the amount 
of the contemplated provision should be considered 
as showing his estimate of the value of the services 
to him, in arriving at the amount recoverable 
Plaintiff is entitled to a recovery of money advanced 
or paid to the promisor^*^ and of the value of im¬ 
provements made by him on promisor’s land 

The value or amount of the estate left by dece¬ 
dent cannot be made the basis for determining dam¬ 
ages which depend instead on the value of the goods 
or services supplied him, and it has even been 
held that any consideration of the value of the es¬ 
tate is improper as it may improperly influence 
damages, so but other authorities hold that evi¬ 
dence of its value may properly be received and 
considered as shedding light on the style and stand¬ 
ard of living of deceased and thus aiding in the 
formation of a proper estimate as to the value 
of the services si Although it has been held that 
an account for services rendered is not an interest¬ 


bearing demand, the value of the goods or serv¬ 
ices having been computed, addition should then be 
made of interest on the sum arrived at from the 
time or times when the debt accrued^s and deductions 
of all sums that plaintiff received under such cir¬ 
cumstances as to constitute them proper applications 
on the debt S4 

§ 124 Actions for Damages for Breach 

Particular matters with respect to actions for 
damages for breach of contracts for testamentary 
or similar disposition of property are discussed 
infra §§ 125, 126 

Examine Pocket Parts for later cases. 

§ 125. - Right of Action, Time to Sue, 

and Procedure Generally 
a In general 
b Parties 
c Pleading 
d Trial 
e Damages 

a. In G-eneral 

In a proper case, an action for breach of contract 
will lie on a contract to make a particular disposition 
of property by will 

Under appropriate circumstances, where the facts 
are such as to establish the requisite conditions for 
that class of actions, an action for breach of con¬ 
tract will he on a contract to make a particular dis¬ 
position of property by will or the like^^ and 
in some cases such an action is the only remedy 
available It has, for instance, been said that 


40. Del—Palmer v Lodgre, 109 A 
125, 7 Boyce 537 

68 C J p 695 note 6 

41 Pa—Stafford v Reed, 70 A 2d 
345, 363 Pa 405 

Bemis V Van Pelt, 11 A 2d 499, 
139 Pa Super 282 

68 C J p 595 note 7 

42. Ga—^Hudson v Hudson, 16 S B 
349, 90 Ga 581 

68CJ p595 note 8 

43. Conn—Appeal of Beardsley, 75 
A 141, 83 Conn 34 

44 Ind—Nelson v Masterson, 28 
NB 731, 2 Ind App 524 

45. Ind—Nelson v Masterson, su- 
pia 

68 C J p 595 note 11 

46. NJ—Stone v Tod, 8 A 300, 49 
NJLaw 274 

47 Mich —De Moss v Robinson, S 
NW 712, 46 Mich 62, 41 AmR 
144 

Miss—Carter V Witherspoon, 126 So* 
388, 166 Miss 697. 


48 N J —Smith V Smith's Adm’rs, 
28 NJLaw 208, 78 Am D 49 

68 C J p 695 note 16 

49. Ind —Wallace v Long, 5 N E 
666, 106 Ind 622, 55 AmR 222 

68 C J p 595 note 16 

50 Minn—Schwab v Pierro, 46 N 
W 71, 43 Minn 620 

51. U S —Quirk v Bank of Com¬ 
merce & Trust Co, Tenn, 244 P 
682, 157 C C A 130 

68 C J p 595 note 18 

52. SC—^Hursey v Surles, 74 SE 
618, 91 SC 284 

53. NJ—Updike v Ten Broeck, 32 
N J Law 105 

54. Ga—Hudson v Hudson, 16 SE 
349, 90 Ga 681 

68 C J p 695 note 20 

55 Fla—Farrington v Richardson, 
16 So 2d 168, 153 Fla 907—Ex¬ 
change Nat Bank of Tampa v 
Bryan, 165 So 685, 122 Fla 479 

Ga—Gilmore v Hammock, 32 S E 2d 
844, 72 Ga App 35 
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Ky—^Farmers Nat Bank of Dan¬ 
ville, Ky, V Young, 179 S W 2d 229, 
297 Ky 95—Hehr's Adm’r v Hehr, 
157 SW2d 111, 288 Ky 580 
N J —Sullivan v Margetts, 75 A 2d 
743, 9 N J Super 189 
N C —Stewart v Wynck, 45 S E 2d 
764, 228 NC 429—^Price v Askms, 
194 SB 284, 212 NC 583—Lipe 
V Citizens’ Bank & Trust Co , 178 
SE 665, 207 NC 794 
Ohio —Passoni v Breehl, 14 Ohio 
Supp 100 

Or—Florey v Meeker, 240 P 2d 1177, 
194 Or 257 

Pa—Van Meter v Norris, 177 A 799, 
318 Pa 137 

Miller V Thomas, Com PI, 48 

Dauph Co 103 
68 C J p 595 note 21 

56. Cal—Morrison v Land, 147 P 
259, 169 Cal 680 
Purely legal demand 

Claim for amount which testator 
had agreed to provide in will as 
1 compensation for relative's acting as 
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this is the only remedy available during the prom¬ 
isor’s lifetime,but, on the other hand, it has 
been said that on a repudiation or breach by the 
promisor in his lifetime a cause of action may ac¬ 
crue at once for rescission, for the recovery of 
damages, or for appropriate equitable relief An 
action for damages for the breach is not proper 
where the disposition of the cause involves the de¬ 
termination of questions with respect to the es¬ 
tate on which the jury are not competent to pass 
Such an action usually merits the careful scrutiny 
and skepticism of the court,60 and the asseition of 
a contract diverting the statutory devolution of an 
estate must be regarded with gra\e suspicion 

Accrual and limitation of actions No right ex¬ 
ists to sue on the contract previous to a breach®^ 
and normally no nght of action accrues until the 
death of the promisor without having complied 

with the agreement,®^ although it has been held 
that the cause of action may accrue at the time of 
abandonment or anticipatory breach of the con¬ 
tract The promisee is not bound to treat the 
conveyance of specific property to a third person 
as a breach of an agreement to leave it to him 
where the conveyance still leaves it within the 
promisor’s power to perform ^5 Where two per¬ 
sons contract to make a particular disposition of 
their property at their death, the cause of action 
anses at, and not until, the death of the survivor 
of the two,®® but, where one person contracts to 
will the property, to take effect at the death of 
himself and another, whoever should survive, and 
dies before such other without having made the 
wull, the cause of action arises immediately on the 


death of the promisor without postponement imtil 
the death of such other When a breach of the 
agreement exists by reason of the promisor’s death 
without making the disposition of the property 
which he contracted to do, the promisee may sue 
at once without awaiting the settlement of the ac¬ 
counts of the decedent’s representatives,®® the fact 
that the deductions essential to be made in com¬ 
puting the damages are as yet unascertained does 
not prevent his doing so ®® 

b. Parties 

An action for damages for breach of contract may be 
maintained by the beneficiary although he was not the 
promisee or the person from whom the consideration 
moved 

Under statutes authorizing suits by the real par¬ 
ties m interest,7® or wherever the sole beneficiary 
of a contract may sue on it,*^^ the action may be 
maintained by the beneficiary, although he was not 
the promisee or the person from whom the con¬ 
sideration moved but, where a third person 
is denied the right to sue on contracts made for his 
benefit, a result to the contrary is reached "^3 Un¬ 
der an agreement to leave property by will to sev¬ 
eral persons, share and share alike, constituting a 
several and not a joint undertaking, they cannot 
join m presenting their claims against the estate 
of the promisor and, where similar contracts 
ha\c been made by the deceased with two promisees 
and both are broken, they need not join in the suit, 
since there is no requirement that two or more plain¬ 
tiffs join separate causes of action in a single 
suit 


housekeeper was a leg-al demand for 
breach of contract to make will, 
which could not be made basis of bill 
in. equity, notwithstanding claim was 
asserted in same suit with unrelated 
claims to establish trust against tes¬ 
tator’s estate 

U S —KTewell v Capelle, D C Del, 14 
P Supp 147, affirmed, OCA, 86 
P 2d 1007 

57 Ala—Stone v Burgeson, 109 So 
155, 215 Ala 23 

58- Iowa—Chan tl and v Sherman, 
125 NW 871, 148 Iowa 352 
59. Neb—In re Peterson, 107 NW 
993, 111 NW 361, 76 Neb 652 

60- Ill—Moreen v Carlson's Estate, 
6 NE2d 871, 365 Ill 482 

Pa—Walters v Kinghorn’s Estate, 
Com PI, 17 Beaver 7 

61- Ill —^Moreen v Carlson's Estate, 
6 NE2d 871. 365 Ill 482 

62. Miss —Carter v Witherspoon, 
126 So 388, 156 Miss 597 

63- Ill —^Henson v Neumann, 3 N E 


2d 114, 286 IllApp 610—Henson v 
Neumann, 3 NB2d 110, 286 IllApp 
197 

Ky—^Watkins v Whitis, 267 S W 2d 
728 

Mass—Johnson v Starr, 74 NB2d 
137, 321 Mass 666 

N C —Liipe V Citizens' Bank & Trust 
Co, 178 SE 665, 207 NC 794 

SC—Corpus Jiuis cited in Harmon 
v Aughtry, 86 S E 2d 284, 285, 226 
SC 371 

Tex —^Richardson v Lingo, Civ App , 
274 SW2d 883, error refused no 
reversible error 

68 C J p 596 note 29 

64 N C —Lipe v Citizens' Bank & 
Trust Co, 178 SE 665, 207 NC 
794—Brown v Williams, 145 S E 
233, 196 NC 247 

Pa—Van Meter v Norris, 177 A 
799, 318 Pa 137 

68 CJ p 697 note 33 

65. Cal —^Rogers v Schlotterback, 
138 P 728, 167 Cal 36 

66. Mo —Sharkey v McDermott, 4 S 
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W 107, 91 Mo 647, 60 Am S R 
270 

68 CJ p 697 note 37 

67. NC—Lipe v Houck, 38 S B 297, 
128 NC 115 

68. Iowa—In re Anderson's Estate, 
213 NW 667, 203 Iowa 985 

68 C J p 697 note 39 

69. NY—^Andrews v Brewster, 26 
NE 1024, 124 NT 433 

70 Ky—Moore v Wager, 48 SW 
2d 16, 243 Ky 351 

68 C J p 597 note 44 

71 NH—Knox v Perkins, 163 A 
497, 86 NH, 66 

72 NY—Seaver v Ransom, 120 N 
B 639, 224 NT 233, 2 ALR 1187 

68 C J p 697 note 44 

73. Ga—Cooper v Claxton, 50 SE 
399, 122 Ga 596 

74. N T —^Myers v Cronk, 45 Hun 
401, affirmed 21 NB 984, 113 NY 
608 

75. N J —^Van Houten v Van Hou- 
ten, 98 A. 251, 89 N J Law 301. 
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Save in cases involving independent executors,^6 
or foreign executors as to whom the court is with¬ 
out jurisdiction,'^'^ a suit for damages for breach 
of deceased's contract may'^8 and should*^® be as¬ 
serted against his personal representatives and not 
against heirs or legatees,at least where the lat¬ 
ter were not parties to the agreement, never as¬ 
sumed Its performance, and are not shown to have 
received any of the property affected by the con- 
tiact 

c. Pleadmg 

The genera! rules of pleadings in actions on contracts 
apply in actions for damages for breach of contracts for 
testamentary or similar disposition 

The principles governing pleadings in actions on 
contracts apply in actions on contracts of the char¬ 
acter under consideration Accordingly, plain¬ 
tiff's petition or complaint must allege all the facts 
necessary to support a recovery,such as the ex¬ 
istence or terms of the contract,®^ a sufficient con¬ 
sideration,^5 performance by plaintiff of the obliga¬ 
tions undertaken by him,®® and a breach of the 
contract by deceased,®'^ with sufficient clearness 
and certainty,®® and the omission of a neces¬ 
sary allegation renders the pleading fatally defec¬ 
tive ®® 


It has been held that plaintiff may in one par 
agraph plead the breach of the contract and in an¬ 
other proceed on the common counts without there¬ 
by rendering either paragraph subject to demur¬ 
rer In jurisdictions where the statute of frauds 
to be available as a bar must be specially pleaded, 
defendant must, in order to avail himself of that 
defense allege the fact that the agreement was un¬ 
written Statutes requiring the nonperformance 
of conditions precedent to be pleaded have no ref¬ 
erence to cases where the claim is that the promisee 
never gave the agreed consideration for the prom¬ 
ise and an objection of that character may be raised 
by the general denial and an averment of nonper¬ 
formance, the failure not being as to a condition 
precedent but as to a dependent covenant forming 
the consideration A special demurrer to plain¬ 
tiff's complaint based on the breach of a contract 
to will must, in order to be sufficient, point out clear¬ 
ly and distinctly the vice in the complaint 

Issues, proof, and variance Where suit is 
brought on an express contract, plaintiff must prove 
the existence or terms of the contract and cannot 
recover on a quantum meruit,furthermore the 
recovery must be on the contract alleged and plain¬ 
tiff cannot plead one special contract and recover on 


70. Tex —^Patton v Smith, Civ App , 
221 SW 1034, reversed on other 
grounds, Com App , 241 S W 109 
68 C J p 697 note 49 

77 NT—^Williams v Pischlein, 129 
NTS 129, 144 AppDiv 244 

78 Ala—Taylor v Cathey, 100 So 
834, 211 Ala 580 

Ind—Bell v Hewitt, 24 Ind 280 

79 N H —Day v Washhurn, 81 A 
474, 76 NH 203 

80 NH—Day v Washburn, supra 
NY—Williams v Pischlein, 129 N 

T S 129, 144 App Div 244 

81. NT—^Williams v Pischlein, su¬ 
pra 

82. Colo—^Ward v Ward, 30 P 2d 
853, 94 Colo 275 

68 C J p 697 note 57. 

88. Petition or complaint held to 
state oanse of action 
Ga—First Nat Bank of Atlanta v 
De Loach, 74 S E 2d 740, 87 Ga 
App 639—Gilmore v Hammock, 
32 SE2d 844, 72 GaApp 35 
Ky—Arnold v Arnold’s Ex'x, 237 S 
W2d 58, 314 Ky 734 
68 C J p 697 note 67 
Petition or complaint held not de- 
mTirrahle 

Colo—Ward v Ward, 30 P 2d 853, 
94 Colo 276 

Ga—^Wynne v Buyers, 187 SE 173, 
53 GaApp 660 
68 C J p 697 note 67 [b]. 


Petition or complaint held not to 
state cause of action 

Mo —Page v Joplin Nat Bank & 
Trust Co, 255 S W 2d 821, 363 Mo 
1008 

84 Ohio—Heyn v Kahn, 39 N B 2d 
866, 69 Ohio App 274, appeal dis¬ 
missed 43 NE2d 240, 140 Ohio St 
337 

Pa—Merselles v Wright, Com PI, 28 
Del Co 626 

85. Pa—Merselles v Wright, supra 

68 C J p 697 note 69 

86^ Ohio—^Heyn v Kahn, 39 NE2d 
866, 69 Ohio App 274, appeal dis¬ 
missed 43 NE2d 240, 140 Ohio St 
337 

Or—Lewis v Siegman, 296 P 51, 297 
P 1118, 135 Or 660 

87. Ky—Lee v McCrocklin’s AdmT, 
56 S W2d 570, 247 Ky 44 

Complaints held not to aJlege repudi¬ 
ation 

Miss —Old Ladies Home Ass’n v 
Hall, 52 So 2d 650, 212 Miss 67, 
modified on other grounds sugges¬ 
tion of error overruled 64 So 2d 
170, 212 Miss 67 

SC—Harmon v Aughtry, 86 S E 2d 
284, 226 S C 371 

Complaint held not premature 

N T —Corcoran v John P Trommer, 
Inc, 113 NTS 2d 627, 203 Misc 
37, affirmed 126 NTS 2d 895, 282 
AppDiv 1041 


88. Ga —Cooper v Claxton, 50 S E 
399, 122 Ga 696 

Ky—Lee v McCrocklin's AdmT, 56 
S W2d 570, 247 Ky 44 

89. Or—Lewis v Siegman, 296 P 
51, 290 P 1118, 136 Or 660 

68 C J p 598 note 63 

90. Ind—Cairness v Rushton, 101 
Ind 500, 51 AmR 769 

68 C J p 698 note 64 

91. NT—^Krell v Stein, 127 NTS 
150 

92 Iowa —In re Petterman’s Estate, 
222 NW 872, 207 Iowa 252 

93. Ga—^Alford v Davis, 96 SE 
313, 21 GaApp 820 

94. Ohio—Heyn v Kahn, 39 N B 2d 
866, 69 Ohio App 274, appeal dis¬ 
missed 43 NE2d 240, 140 Ohio St 
337 

68 C J p 598 note 70 

Issue of q.uanta3n meruit Inoperative 
Where jury found that special con¬ 
tract was entered into covering serv¬ 
ices rendered to testatrix and that 
such special contract was breached 
by testatrix, further issue on reason¬ 
able value of services rendered to 
testatrix pursuant to implied contract 
to pay therefor became inoperative 
and would not support judgment 
NC—Lipe v Citizens' Bank & Trust 
Co, 173 SE 316, 206 N C 24 
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another's The promisee must prove performance 
on his part or a readiness and willingness to per¬ 
form Where plaintiff does not allege whether 
the contract was written or oral, it is permissible 
for him to prove a written contract corresponding 
to the averments A variance between the plead¬ 
ings and the proof, in order to be fatal, must con¬ 
sist of some disagreement between the allegations 
and the proof in some matter essential to the charge 
or claim and immatenal variances will be disre¬ 
garded 

d. Tnal 

In an action for breach of a contract for testamentary 
disposition, questions of fact should be submitted to the 
jury under proper instructions from the court 

While the court may, where a proper case for 
such action is made out, dismiss the complaint or 
direct a verdict,99 the determination of whether or 
not the evidence shows the existence of the facts 
essential to the action is pnmanly for the jury,i 


aided by proper instructions by the court 2 
e. Damages 

In an action for damages for breach of a contract to 
make a testamentary or similar disposition of property, 
tho measure of damages is what the promisee has lost by 
the promisor's failure to keep his agreement. 

In an action for damages for breach of contract, 
the measure of damages is what the promisee has 
lost by the promisor’s failure to keep his agree- 
ment,9 which is ordinarily the value of the prop¬ 
erty agreed to be bequeathed or devised,^ or of the 
provision or disposition for plaintiff’s benefit agreed 
to be made,® less whatever deductions lawfully 
should be made,® and not the value of the services 
rendered or other consideration furnished by the 
promisee In at least one jurisdiction, the meas¬ 
ure of damages for the breach of a contract to 
will all or a part of an estate to a person in re¬ 
turn for personal services is the value of the serv¬ 
ices rendered and not the estate promised,§ but the 


95. U S —Appolonio v Baxter, C A 
Tenn . 217 F 2d 267 

Me —Bufour v Stebbins, 145 A 893, 
128 Me 133 

96. Ohio—^Heyn v Kahn, 39 N E 2d 
866, 69 Ohio App 274, appeal dis¬ 
missed 43 N E 2d 240, 140 Ohio St 
337 

97 Tex—Henderson v Davis, Civ 
App. 191 SW 358 

98. Conn—Strakosoh v Connecticut 
Tiust & Safe Deposit Co, 114 A 
660, 96 Conn 471 
68 CJ p 598 note 73 

99- TJ S —Cromwell v Simons, CCA 
N'T, 280 F 663, certiorari denied 
42 set 463, 258 US 630, 66 L Ed 
800 

68 C J p 601 note 8 

1 Tex—Bennett v McKrell, Civ 

App. 125 SW2d 701, modified on 
other grounds 144 S W 2d 242, 135 
Tex 557 

68 C J p 601 note 9 
Ssistence of ooutract 
Tex—Bennett v McKrell, Civ App , 
125 SW2d 701, modified on other 
grounds 144 S W 2d 242, 135 Tex 
557 

2. Ga—Spinks v Jenkins, 43 S E 2d 
586. 75 Ga App 414 
68 C J p 601 note 10 
InstructLOUs held erroneous 
Ky—Cheatham's Ex’r v Parr, 214 
S W2d 91, 308 Ky 175 

3- Fla —Farrington v Bichardson, 
16 So 2d 168, 153 Fla 907 
Mass —Clark v Treasurer & Receiver 
General, 115 NE 416, 226 Mass 
301, LR A 1917D 800 
Tenn—Corpus Jnns cited in Cate v 
Popejoy, 94 S "W 2d 61, 53, 19 Tenn 
App 643. 


Expenditures for improvements 

(1) "Where plaintiffs were in pos¬ 
session of farm under oral agreement 
to leave farm to them at defendant's 
death and made valuable improve¬ 
ments on farm in reliance on agree¬ 
ments, expenditures for such im¬ 
provements, rather than increased 
value of premises occasioned there¬ 
by, constituted proper measure of 
damages for breach of agreement, 
unless improvements were shown to 
be umeasonable or utterly unadapted 
to the premises 

Mich—Trisch v Fairman, 54 N'W2d 
621, 334 Mich 432 

(2) Failure to offset against plain¬ 
tiffs’ expenditures for improvements, 
damages resulting from plaintiffs' al¬ 
leged neglect and misuse of prem¬ 
ises was not error, in absence of 
proof itemizing or particularizing 
such damages or showing the amount 
thereof in dollars and cents 

Mich—Tnsch v Fairman, supra 

4. Cal—Chahon v Schneider, 266 P 
2d 54, 117 Cal App 2d 334 
Fla—Farrington v Richardson, 16 
So 2d 158, 153 Fla 907 
Ga—Gilmore v Hammock, 32 S E 2d 
844, 72 GaApp 36 

Me—Sard v Sard, 83 A 2d 286, 147 
Me 46 

N C —Lipe V Citizens' Bank & Trust 
Co. 173 S B 316, 206 N C 24 
Tenn—Corpus Juris cited lu Cate v 
Popejoy. 94 S W 2d 51, 53; 19 Tenn 
App 643—^Williams v Buntin, 4 
Tenn App 340 
68 C J p 601 note 12 
Benefits asoertamahle or not ascer¬ 
tainable 

(1) Where the benefit to the prom¬ 
isor cannot be measured m money, 
there is no way to determine the 
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amount of recovery other than by the 
pecuniary standard fixed by the par¬ 
ties to the contract and so the meas¬ 
ure of damages in such case is the 
value of the property agreed to be 
devised or bequeathed 
Ky—Finn v Finn’s Adm’r, 244 SW 
2d 435—Jordan’s Adm’x v Burton, 
135 SW2d 684, 281 Ky 309— 

Sneed’s Ex’r v Smith, 72 S W 2d 
1028, 256 Ky 132 
68 C J p 601 note 12 [b] (1) 

(2) Where the value of the consid¬ 
eration or other services rendered 
IS ascertainable, the standard to be 
applied as to damages is the reason¬ 
able value of such services 
Ky—Sneed’s Ex’r v Smith, supra 
68 CJ p 601 note 12 [b] (3) 

5. Fla —Farrington v Richardson, 
16 So 2d 168, 163 Fla 907 

68 C J p 601 note 13 

6. Tenn —Corpus Juris cited in 
Cate V Popejoy. 94 S W 2d 61, 53, 
19TennApp 643 

68 C J p 601 note 14 

7. Tenn —Corpus Juris cited lu 
Cate V Popejoy, 94 S W 2d 51, 53, 
19 Tenn App 643 

68 C J p 602 note 15 

8. Pa—Stafford v Reed, 70 A 2d 345, 
363 Pa 405—In re Stichler’s Es¬ 
tate, 59 A 2d 51. 359 Pa 262—In re 
Jones' Estate, 59 A 2d 50, 359 Pa 
260—Cramer v McKinney, 49 A 2d 
374, 355 Pa 202—In re Anderson's 
Estate. 35 A 2d 301. 348 Pa 294 

Bemis V "Van Pelt, 11 A 2d 499, 
139 Pa Super 282 

In re Hofmann's Estate, 64 Pa 
Dist & Co 575 

In re Stichler’s Estate, Orph , 35 
Del Co 55—In re Swenk's Estate, 
Orph , 4 Fiduciary 173, 64 Lane Rev 
35, 17 SomLegJ 13, 68 York Leg 
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measure of damag-es for the breach of a contract 
to will a specific sum in exchange for services is 
the promised benefit, rather than the value of the 
services rendered ^ It has been held that where 
the consideration for the promise is a past or ex¬ 
ecuted consideration consisting of services per¬ 
formed or liabilities incurred before the promise, 
the measure of damages is the reasonable value of 
such services or the amount of the precedent liabil¬ 
ity and not the value of the property promised or 
the amount which the promisor agreed to bestow 
on the promisee So, too, where the promise is 
in terms to make compensation for services to be 
rendered, the measure of damages is the reason¬ 
able value of the services rendered under the con¬ 
tract,together with interest computed, accord¬ 
ing to some authority, from the date of their rendi¬ 
tion,12 but, according to other authority, only from 
the time of the promisor's death 13 

Where the measure of damages rests on the value 
of the property, it is computed on the basis of the 
market value thereof at the time of the promisor's 
death ,1^ where it is determined by reference to 
the value of services, it depends on the character of 
the servicesi® and is based on the actual value 
of the services at the time of their rendition i® 
A debt owed by the promisee to the decedenti'^ and 
any money or property already paid, or left, to 
plaintiff in partial satisfaction of the debt is to 
be deducted, 13 ^he damages being, m case there 
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has been such partial performance of the contract, 
the difference between the property promised and 
the property given ,13 but the amount or value of 
gifts made by the promisor to the promisee with¬ 
out any reference to the contract obligation but 
purely as gifts is not deductible.20 Thus, under 
an agreement to leave specific property, the deduc¬ 
tion is not of the whole value of all devises or be¬ 
quests to the promisee but of only so much as 
forms a part of the property promised and con¬ 
stitutes a partial performance of the undertaking, 
where the will does not indicate an intention that 
the property left the promisee shall apply on or 
discharge the indebtedness 22 

The whole or a proportional share of the expenses 
of administration is deductible in computing the 
amount of recovery where the contract was to give 
to the promisee the whole or a proportional share 
of the promisor's estate at his death 23 Where the 
contract is to will the promisee all the property 
except a specified amount as a bequest, the funeral 
expenses and the bequest are deducted from plain¬ 
tiff's judgment 24 Equity may, in a proper case, 
impound the proceeds arising from the sale of the 
property affected by the contract to satisfy a claim 
for damages for breach of the contract to devise 25 
No substantial recovery can be had for the dam¬ 
ages sustained w^here the damages are not suscepti¬ 
ble of monetary calculation,26 and a breach of a 
contract to make a will results in no damage to the 


Rec 61—^In re Rockhill's Estate, 
Orph, 61 MontffCo 262 

68 CJ p 601 note 12 [c] (2) 

9. Pa—^In re Elwood’s Estate, 164 
A 617, 309 Pa 505 
Bemis V Van Pelt, 11 A 2d 499, 
139 Pa Super 282 
Kelly V Sheehan, 83 PaDist & 
Co 154, affirmed 105 A 2d 706, 378 
Pa 33 

Hacker v Hendrick, Com PI, 46 
Lack Jur 145 

10 Wis—Murtha v Donohoo, 136 
NW 158, 149 Wis 481, 41 LRA, 
N S, 246, followed in Frieders v 
Prieders’ Estate, 193 NW 77, 180 
Wis 430, 31 ALR 118 

68 C J p 602 note 17 

11. N C —Lipe V Citizens’ Bank & 
Trust Co, 178 SE 665, 207 NC 
794 

Pa—In re Byrne’s Estate, 186 A 187, 
122 Pa Super 413 
Hacker v Hendrick, Com PI, 46 
Lack Jur 145 

68 C J p 602 note 18 

12. Ga—Banks v Howard, 43 SE 
438, 117 Ga 94 

13. Ohio—^Norris v Clark, 7 Ohio 
Dec (Reprint) 564, 3 Cine L Bui 
994. 


14- NC—Hager v Whitener, 169 S 
E 645, 204 NC 747 

15. Ky—Jordan’s Adm’x v Burton, 

136 SW2d 684, 281 Ky 309— 

Sneed's Ex'r v Smith, 72 S W 2d 
1028, 265 Ky 132 

16. Ga —Banks v Howard, 43 S E 
438, 117 Ga 94 

17. Ala—^Wagar V Marshhurn, 1 So 
2d 303, 241 Ala 73 

18. Pa—Bash v Bash, 9 Pa 260 

68 C J p 602 note 24 

19 Ill —Downing v Harris Trust & 
Savings Bank, 149 NE 256, 318 Ill 
323 

20. Wis—McNaughton v McClure, 
171 NW 936, 169 Wis 288 

21. Mass—Noyes v Noyes, 112 NE 
850, 224 Mass 125 

68 C J p 602 note 27 

22 Mass—^Noyes v Noyes, supra 

68 C J p 602 note 28 

23 NH—^Day v Washburn, 81 A 
474, 76 NH 203 

68 C J p 602 note 29 

24. NT—Campbell v Brown, 51 N 
YS2d 310, 268 App Div 334, mo¬ 
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tion granted 60 NB2d 849, 294 N 
T 702 

25 Neb —Robinette v Olsen, 209 N 
W 614, 114 Neb 728, followed in 
In re Boyden's Estate, 209 NW 
617, 114 Neb 726 

26. Fla—Farrington v Richardson, 
16 So 2d 158, 153 Fla 907 
Contract held not to provide measure 
of damages 

Provisions in written contract to 
devise realty in return for peisonal 
services and expenditures that m 
event title to the realty should not 
vest in promisee or his wife at death 
of promisor, promisee should be re¬ 
imbursed by estate of deceased 
promisor for taxes and costs of im¬ 
provements paid by promisee re¬ 
ferred to a situation in which title 
might fail to vest in promisee be¬ 
cause of some unforeseen contingency 
beyond the control of the parties 
and did not provide the measure of 
damages for breach of contract by 
promisor 

Miss —Old Ladies Home Ass'n v 
Hall, 62 So 2d 650, 212 Miss 67, 
modified on other grounds, sugges¬ 
tion of error overruled 54 So 2d 
170. 212 Miss 67. 
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Other party where the contract contemplates revo¬ 
cation of the will long before the decedent's death.27 

§ 126. - Evidence 

In an action for damages for breach of a contract 
for testamentary disposition of property, the burden of 
establishing a contract to devise or bequeath property is 
on the plaintiff, and claims of this character must be es¬ 
tablished by evidence which is clear and convincing 

The burden of establishing a contract to devise 
or bequeath property is on plaintiff, who must, 
likewise, prove performance by him of his own 
obligations ^9 Strict proof of both the contract 
and the consideration is required,but this does not 
mean that the proof must be so clear as to exclude 
any controversy over the evidence When a 
prima facie case for plaintiff is made out, the bur¬ 
den is on defendant to disprove any element there¬ 
of the existence of which he denies, ^ 2 or any af¬ 
firmative defense asserted in opposition to the ac¬ 
tion, such as abandonment of his rights by plain¬ 
tiff.While plaintiff must, ordinarily, prove a 
breach by the promisor, as one of the elements es¬ 
sential to his action,®^ where an estate has been 
probated as an intestate estate, the burden is not 


on plaintiff to negative the existence of a will but 
on defendant to show that one was made, if per¬ 
formance by execution of a will is made a ground 
of defense 

The rules with respect to the admissibility of evi¬ 
dence, prevailing in civil actions generally, have 
been applied to actions on contracts of this char¬ 
acter The contract must be established by the 
mode of proof legally permissible in establishing 
other contracts 

Claims of this character must be established by 
evidence that is clear and convincing,®® or, as other¬ 
wise expressed, by evidence that is clear and cer¬ 
tain,clear, cogent, and convincing,clear, precise, 
and indubitable,^^ or clear, satisfactory, and convinc¬ 
ing An oral contract to make a will cannot be 
established by loose or casual conversation 
Plaintiff IS bound to make out his case by a fair 
preponderance of the evidence,^^ but ordinarily he 
is not required to do more,^^ although it has been 
held that one seeking to establish an oral contract 
must establish it beyond a reasonable doubt,that 
the proof must leave no reasonable doubt that the 
contract as pleaded was in fact made and has been 


27 NT —McKenna v Williams- 
burffh Sav Bank, 16 NTS 2d 206, 
258 AppDiv 894, reargrument de¬ 
nied In re Lamerdin’s Estate, 17 N 

Y S 2d 480, 258 App Div 907 

28 Cal—Wood V Wngley, 258 P 2d 
1049, 119 Cal App 2d 90 

Iowa— Corpus Juris cited in Hatcher 

V Sawyer, 52 NW2d 490, 493, 243 
Iowa 858 

Fa—Stafford v Reed, 70 A 2d 345, 363 
Pa 405 

In re Stichler’s Estate, Orph, 35 
Del Co 55 
68 C J p 598 note 75 
Presumptions and burden of proof in 
suits for specific performance see 
Specific Peiformance § 140 
29- Iowa— Corpus Juris cited lu 
Hatcher v Sawyer, 52 NW2d 490, 
493, 243 Iowa 858 
68 C J p 598 note 76 

30. RI—Spencer v Spencer, 65 A 
637, 25 R I 239 

Tex—Baines v Hobson, Civ App, 250 
SW 238 

31. loya—Bird v Jacobus, 84 NW 
1062, 113 Iowa 194, 6 Prob Rep Ann 
343 

32. Iowa —Manchester v Loomis, 
181 NW 415, 191 Iowa 554 

68 C J p 598 note 79 

33- Iowa—^Allhnght v Hannah, 72 
NW 421, 103 Iowa 98 

34, Ga—Roberts v Johnson, 111 S 
E 194, 152 Ga 746 

SC—Harmon v Augrhtry, 85 S E 2d 
284, 226 SC 371. 


35. Pa—Snyder v. McGill, 108 A. 
410, 265 Pa. 122 

38. Ky—Settlemires v Corum, 200 
S W2d 105, 304 Ky 105 
68 C J p 599 note 86. 

Admissibility of evidence in suits for 
specific performance see Specific 
Performance § 141 
Hvidenoe held admissihle 

(1) Admitting proof as to value of 
deceased’s estate was not error, 
wheie such proof was admitted for 
purpose of showing that plaintiff had 
perfoimed his part of agreement and 
jury were admonished to consider ev¬ 
idence for such purpose only 

Ky—Settlemires v Corum, supra 

(2) Other particiilar evidence held 
admissible see 68 CJ p 599 note 85 
M 

FlamtrfTs testimony of transactions 
with deceased 

Statutes as to the admissibility of 
testimony of transactions or conver¬ 
sations with deceased persons apply 
to actions involving contracts to will, 
and evidence of matters coming with¬ 
in the operation of such statutes is 
inadmissible 

I Ark — Corpus Juris quoted in Jensen 
v Housley, 182 S W 2d 758, 760, 
207 Ark 742 

68 CJ p 699 note 86 [d] (1) 

37. NC—Halsey v Snell, 198 SE 
633, 214 NC 209 

38. Cal—Wood V Wngley, 258 P 2d 

1049, 119 Cal App 2d 90 | 

Ky —Hehr’s Adm'r v Hehr, 157 S W | 
2d 111, 288 Ky 580—Jordan’s I 


Adm’x V Burton, 135 SW2d 684, 
281 Ky 309 

Tex —Williams v Lattimer, Civ App , 
173 S W2d 219 

WiB—In re McLean’s Estate, 262 N 
W 707, 219 Wis 222 
68 C J p 699 note 92 
Weight and sufficiency of evidence in 
suits for specific peiformance see 
Specific Performance § 143 c 

39. Ky—^Finn v Finn’s Adm'r, 244 

5 W2d 436 

Exclusion of controversy 

Such rule does not require exclu¬ 
sion of any controversy 
Ky—^Finn v Finn's Adm’r, supra 

40. Mont—Cox v Williamson, 227 
P 2d 614, 124 Mont 512 

41. Pa—Kelly v Sheehan, 105 A 2d 
706, 378 Pa 33 

Walters v Kinghorn’s Estate, 
Com PI, 17 Beaver 7 

42. Wis —In re West’s Will, 16 N W 
2d 806, 246 Wis 199 

43. US —^Appolonio v Baxter, CA 
Tenn, 217 F 2d 267 

Pa—Strosser v Strosser, Com PI, 
49 Lane Rev 77 

44. Wis—In re McLean's Estate, 262 
NW 707, 219 Wis 222 

68 C J p 600 note 93 

45 Iowa—Thompson V Romack, 166 
NW 310, 174 Iowa 166 
68 C J p 600 note 94 
46. Wash —Scarlett v Peoples Bank 

6 Trust Co, 46 P 2d 1046, 182 
Wash 257. 
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Dcrformed by the parties relying on the contract, 
ind that it is not sufficient that the contract be 
established by a preponderance of the testimony 
The jury may, in its discretion, reject evidence un¬ 
der circumstances which might satisfy them were 
the promisor living^® or in the event of a failure 
oi corroboration by disinterested witnesses,50 and 
should scrutinize it carefully in the light of the 
surrounding circumstances but they are not re¬ 
quired to do so and it is not essential that the case 
be made out in all substantial particulars by disin¬ 
terested witnesses 52 The contract can be estab¬ 
lished by circumstantial testimony 53 

The stringent rules as to character and suffi- 
:iency of the evidence announced and applied by 
courts of equity in determining claims to the par¬ 
ticular property covered by the asserted contract 


have been recognized as those to be applied in ac¬ 
tions for damages for breach of contract,®4 and have 
been accepted as being applicable in cases where 
the asserted contract was between relatives, it not 
being sufficient in such cases merely that the evi¬ 
dence be clear and satis factory® 5 but being requi¬ 
site, in addition, that proof of the agreement be 
by positive and direct testimony, 5® every presump¬ 
tion being against the claim which cannot be es¬ 
tablished by inference or from the admissions and 
declarations of one party out of the presence of 
the other 

On the basis of the rules announced, the evidence 
has in particular cases been held sufficient®® or in¬ 
sufficient 5^ Evidence to sustain a contract made 
up solely of declarations after the time of the con- 


17 us —Appolonio V Baxter, C A 
Tenn , 217 F 2d 267 

18. Wis —In re West’s Will, 16 N W 
2d 806, 246 Wis 199 

19. U S —Simons v Cromwell, C C 
AN Y, 262 F 680 

NTY—McKeon v Van Slyck, 119 NE 
851, 223 NY 392 

50. Mont—Cox V Williamson, 227 P 
2d 614, 124 Mont 612 
NY—McKeon v Van Slyck, 119 NE 
851, 223 NY 392 
Qualifications of witnesses 
For evidence to be clear, precise 
and indubitable, as required to sus¬ 
tain oral contract to make bequest 
by will, witnesses must be credible, 
Iistinctly remember facts to which 
they testify, and narrate details ex¬ 
actly 

Pa—Kelly v Sheehan, 105 A 2d 706, 
378 Pa 33 

51 NY—Kenny v Carroll. 202 NY 
S 799, 207 AppDiv 729 

52. U S —Cromwell v Simons, C C 
ANY, 280 F 663, certiorari denied 
42 set 463, 258 US 630, 66 L Ed 
800 

68 C J p 600 note 98 

53 US —Simons v Cromwell, C C 
AN Y, 262 F 680 

N J —Messenger v Paterson Sav 
Inst, 103 A 178, 91 N J Law 654 
Dircuinstances considered 
In determining whether oral con¬ 
tract to distribute decedent’s estate 
in a way different from that provid¬ 
ed by law was made, weakness or 
strength of direct evidence depends 
upon circumstances, and element of 
reasonable probabilities enters into 
solution, and whether claimed con¬ 
tract accords with what xs natural 
or unnatural in common experiences 
ind observations is of most impor¬ 
tance 


Ky—Finn v Finn's Adm’r, 244 SW 
2d 435 

54- Ill—In re Reed's Estate, 166 Ill 
App 341 

Tex—Henderson v Davis, Civ App , 
191 S W 358 

55. Pa —Burgess v Burgess, 1 A 
167, 109 Pa 312—Bash v Bash, 9 
Pa 260 

56 Pa—Graham v Graham, 34 Pa 
475 

68 C J p 599 note 89 

57. Pa —Burgess v Burgess, 1 A 
167, 109 Pa 312 

58 Mich—Tnsch v Fairman, 64 N 
W 2d 621, 334 Mich 432 
NJ—Syle V Freedley, 99 A 2d 641, 
27 NJ Super 461 
68 C J p 600 note 3 
Particular evidence held sufdcieut 

(1) To show existence of contract 
Ill—In re Niehaus’ Estate, 94 NE2d 

525, 341 Ill App 454 
Ky—Finn v Finn's Adm’r, 244 SW 
2d 435—^Hehr's Adm'r v Hehr, 157 
S W2d 111, 288 Ky 580 
Mich—Tnsch v Fairman, 54 NW2d 
621, 334 Mich 432 

Or—Lay v Proctor, 34 P 2d 331, 147 
Or 645 

68 C J p 600 note 3 [a] (1) 

(2) To show breach of agreement 
Mmn—Hanefeld v Fairbrother, 264 

NW 821, 191 Minn 547 
68 C J p 600 note 3 [a] (3) 

(3) To authorize or sustain judg¬ 
ment for promisee 

Ky—Settlemires v Corum, 200 SW 
2d 105, 304 Ky 105—Hehr's Adm'r 
V Hehr, 167 S W 2d 111, 288 Ky 
580 

59. Ill —Henson v Neumann, 3 N E 
2d 110, 286 Ill App 197 
Wis—^Holty V Landauer, 70 NW2d 
633, 270 Wis 203, rehearing denied 
71 N W2d 926 
68 C J p 600 note 4 
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PartLCular evidence held Insnfflclent 

(1) To show existence of contract 
Cal —Wood V Wrigley, 258 P 2d 1049, 

119 Cal App 2d 90 

Ky—Moore v Moore's Adm'r, 182 S 
W2d 886, 298 Ky 312—Jordan's 
Adm'x V Burton, 135 SW2d 684, 
281 Ky 309 

NY—Bundle v Hayward, 12 NYS 
2d 809, 256 App Div 1012 
Pa—Kelly v Sheehan, 106 A 2d 706, 
378 Pa 33 

In re Hofmann's Estate, 64 Pa 
Dist & Co 575, 64 Montg Co 194 
Tex—Harrell v Walsh, Civ App, 249 
S W 2d 927, error refused, no re¬ 
versible error—Williams v Latti- 
mer. Civ App, 173 S W 2d 219 
Wis—^Holty V Landauer, 70 NW2d 
633, 270 Wis 203, rehearing denied 
71 NW2d 926—In re West’s Will, 
16 NW2d 806, 246 Wis 199 

(2) To entitle promisee to judg¬ 
ment 

Ga—Wynne v Buyers, 187 SE 173, 
63 GaApp 660 

(3) To justify finding of anticipa¬ 
tory breach 

Ill —Henson v Neumann, 3 N B 2d 
110, 286 Ill App 197 

(4) To show performance by prom¬ 
isee 

Ohio—Heyn v Kahn, 39 N E 2d 866, 
69 Ohio App 274, appeal dismissed 
43 NE2d 240, 140 Ohio St 337 
Pa—^Kelly v Sheehan, 105 A 2d 706, 
378 Pa 33 

68 0 J p 600 note 4 [a] (7). 

(6) To show prevention of per¬ 
formance by promisor. 

Conn—Godburn v Meserve, 37 A 2d 
236, 130 Conn 723 

(6) To establish that payments and 
services were not voluntary 
Tex —^Williams v Lattimer, Civ 
I App, 173 SW 2d 219. 


94 C J.S —57 
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tract should clearly indicate the terms of the con- erty or evidence showing the rendition of services 
tract and that it was agreed to by both parties,®® will not of itself support the allegation of an agrec- 
and evidence to establish an intention to will prop- ment to leave property ®^ 

VI. NATTJEE, REQUISITES, AND VALIDITY 

A. GENERAL NATURE AND ESSENTIALS OF WILL 


§ 127(1). In General 

The recjuisites of a valid will are that it be an instru¬ 
ment m writing, that it be executed as prescribed by 
statute, with testamentary intent, that it make a disposi¬ 
tion of property to take effect after death, and that it be 
by its own nature ambulatory and revocable during the 
lifetime of the maker. 

As discussed supra § 1, a “will” is the legal dec¬ 
laration of a man’s intentions, which he wills to 
be performed after his death, and the requisites 
of a valid will are that it be an instrument m 
writing, that it be executed as prescribed by stat¬ 
ute, with testamentary intent, that it make a dis¬ 
position of property to take effect after death, and 
that it be by its own nature ambulatory and revoca¬ 
ble during the lifetime of the maker The subject 
matter of a will is bounty and, therefore, such an 
instrument is a complete stranger to the doctrine 

of consideration,^3 that is, a will is ordinarily with¬ 
out valuable consideration and lacks the element of 
present existing contractual right The theory 
on which the right to make a will rests implies that 
a person controlling his property in life may deter¬ 
mine its dominion after death and direct who shall 


make distribution of it A testator can have but 
one last will,®® and the validity of a proffered will 
depends not only on its form and execution, but also 
on the fact that it was in existence as a testamentary 
instrument as of testator’s death 

The right to dispose of property by will at death 
is a favorite of the law,®® and it is a valuable right 
which will be sustained whenever possible ®9 The 
courts have the duty, in so far as it is compatible 
with the public interest, to effectuate the devolu¬ 
tionary wishes of a deceased person,^0 and they are 
diligent to guard the right of a testator to dispose 
of his property as he pleases It is not the policy 
of the law to seek grounds for avoiding devises 
and bequests, but to deal with them so as to uphold 
and enforce them, if possible, consistently with 
rules of law, '^2 and a will should not be declared 
invalid except for compelling reasons A court in 
performing the duty of effectuating the testator’s 
wishes, IS, in effect, an additional party to every 
litigation affecting the disposal of the assets of the 
deceased 

While provisions of a will not repugnant to law 


60. Pa—Caldwell v. Taylor, 1 Pa 
Dist & Co 765 

61 US —Cromwell v Simons, CCA 
NT, 280 F 663, certiorari denied 
42 set 463, 258 US 630, 66 L Ed 
800 

62. Tex —^Harper v Meyer, Civ App , 
274 S W 2d 904, error refused no 
reversible error 

A will IS valid, if it shows the in¬ 
tention of the testator is to be op¬ 
erative only after death, is revocable 
by testator, and if it operates to dis¬ 
pose of all of testator’s property at 
his death 

Tex—In re Dromgroole’s Estate, Civ 
App, 127 SW2d 977 
Insti aments held not valid wills 
Tex—Harper v Meyer, Civ App, 274 
S W 2d 904, error refused no re¬ 
versible error 

Ky—Quinlan v Quinlan, 169 SW2d 
617, 293 Ky 565 

Pa—In re Hamilton Case, Orph, 6 
SchReg 137 

The institution of an heir or other 
testamentary disposition committed 
to the choice of a third person is 
nulL 


La—Succession of Wallis, 14 So 2d 
749, 203 La 874 

63 Or—Legler v Legler, 211 P 2d 
233, 187 Or 273 

64 Conn —Faggelle v Marenna, 38 
A 2d 791, 131 Conn 277 

65 Vt—^First Nat Bank of Boston 
V Harvey, 16 A 2d 184, 111 Vt 
281 

66. Va—Tate v Wren, 40 S E 2d 
188, 185 Va 773 

67 Md —^Rabe v McAllister, 8 A 
2d 922, 177 Md 97 

68 NC—In re Wmborne’s Will, 57 
SE 2d 795, 231 NC 463 

69 Wash—In re Elliott's Estate, 
156 P2d 427, 22 Wash 2d 334, 157 
A L R 3 3 35—O’Leary v Bennett, 
66 P2d 875, 190 Wash 115 

70 NT—In re French's Will, 115 
NTS 2d 289, 202 Misc 735—In re 
Canfield’s Will, 300 NTS 502, 165 
Misc 66 

Similar to contracts 
It IS as much duty of court to up¬ 
hold and enforce individual's will 

after his death, as to uphold and en¬ 
force his contracts made during life 

898 


Iowa—In re Nugen's Estate, 272 N 
W 638, 223 Iowa 428 
71. Tex—In re Carutheis’ Estate, 
Civ App, 151 S W 2d 946, error dis¬ 
missed, judgment correct 
The courts will recognise right of 
every person possessing testamen¬ 
tary capacity to direct m some statu¬ 
tory form how his propel ty shall 
vest after his death, subject to rec¬ 
ognized restrictions 
Tex—Ellison v Ellison, Civ, 164 S 
W 2d 776, error refused 

72 Va—Owens v Bank of Glade 
Spring, 81 SE2d 565, 195 Va 1138 

73 Pa—In re Duncan’s Will, 23 A 
2d 357, 147 Pa Super 133 

Other statement of rule 

Court should not lightly set aside 
wills where central plan is plain and 
may be earned out without violat¬ 
ing any statute 

NT—In re Sutton’s Will, 268 NTS 
458, 150 Misc 137 

Okl —Dannenburg v. Dannenburg, 
271 P2d 345 

74. N T —In re French's Will, 116 
NTS 2d 289, 202 Misc 735—In re 
Canfield’s Will, 300 NTS 602, 
165 Misc 66 
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or public policy should be carried out,*^5 ^ provision 
of a will which is against public policy is void,*^® 
and provisions which are impossible of fulfillment 
are inoperative ^7 a provision in a will is against 
public policy if it IS injurious to the interests of 
the public, contravenes some established interest of 
society, violates some public statute, is against good 
morals, tends to interfere with the public welfare 
or safety, or if it is at war with the interests of 
society Presumptions indulged in favor of valid¬ 
ity of judgments as a matter of public policy do 


WILLS §§ 127(1)-127(2) 

not apply in favor of wills.*^^ 

§ 127(2). Ambulatory and Revocable Char¬ 
acter 

As a general rule, during the lifetime of the testator, 
a will IS and remains ambulatory, and so a will is revo¬ 
cable or subject to being changed or superseded by the 
testator at any time during his life 

The essential characteristic of a will has been 
held to be that during the lifetime of the testator 
it IS and remains ambulatory,^® having no effect 


75. Ohio —Feller v Klein, App , 74 
NE 2d 384 

76 US—Jenkins v First Nat 
Bank, CCA Tex , 107 P 2d 7G4 

Ohio—^Murr v Touse, Prob , 80 NE 
2d 788 

Provisions held not illegal 

An item of will, requiring execu¬ 
trices to act as guardians for minors 
interested in estate, with power to 
mortgage minors’ property for im¬ 
provements, giving executrices and 
guardians full power of lease and 
sale, but requiring use of proceeds 
of sales for improvements or speci¬ 
fied reinvestments, and providing 
that such powers should exist as 
to properties occupied by certain coi- 
poration when it no longer desired 
to occupy them, was not illegal as 
requiring executrices to remain in 
office forever when construed with 
item giving corporation right to lease 
such properties so long as it desired 
to occupy them 

Oa—^Williams v J M High Co, 36 
SE2d 667, 200 Ga 230, 162 A L R 
1139 

77 DC —^American Sec & Trust Co 

V Unknown Heirs at Law and Next 
of Km of Mary Ann Spencer, 82 F 
2d 456, 65 App D C 200 

78 Ky —Hanks v McDanell, 210 S 
W2d 784, 307 Ky 243, 17 A L R 2d 
1 

Other statement of rule 

Piovision of will may be success¬ 
fully attacked as offensive to public 
policy only when such provision is 
detrimental to public interest or pub¬ 
lic welfare or public good and is 
against “societal interest ” 

Tenn —National Bank of Commerce 

V Greenberg, 258 S W 2d 765, 195 
Tenn 217, 38 A L R 2d 1337 

79 Tex—Burton v Connecticut 

General Life Ins Co, Civ App, 72 
S W 2d 318, error refused 

80 US —Corpus Juris cited In 

Plummer v U S , D C Cal, 89 F 
Supp 911, 912—Owen v Paramount 
Productions, D C Cal, 41 F Supp 
557 

Ala—Kelley v Sutliff, 80 So 2d 636, 
262 Ala 622—Pugh v Perryman, 68 
So 2d 117, 267 Ala 187—Weaver v 
Pool, 32 So 2d 766, 249 Ala 644. 


Ark—Janes v Rogers, 271 S W 2d 
930 

Cal—Notten v Mensmg, 45 P 2d 198, 
3 Cal 2d 469 

Daniels v Bridges, 267 P 2d 343, 
123 Cal App 2d 585—Shive v Bar- 
row, 199 P2d 693, 88 Cal App 2d 
838 

Colo—Smith V Greenburg, 218 P 2d 
514, 121 Colo 417 

Fla — Corpus Juris cited In In re 
Sharp’s Estate, 183 So 460, 133 
Fla 802 

Ill —Monninger v Koob, 91 N E 2d 
411, 405 Ill 417—^Fleming v Flem¬ 
ing. 10 NE2d 641, 367 Ill 97 
Alcorn V Alcorn, 32 NE2d 982, 
309 HI App 267 

Ind—Lawrence v Ashba, 59 NE2d 
568, 115 Ind App 485 

Ky—Dixon v Dameron’s Adm’r, 77 
SW2d 6, 256 Ky 722 

La—Succession of Dambly, 186 So 
7, 191 La 500 

Me—Busque v Marcou, 86 A 2d 873, 
147 Me 280, 30 ALR2d 1411 

Md—Ottaviano v Lorenzo, 179 A 530, 
169 Md 51 

Mass—^West v Day Trust Co, 103 N 
B2d 813, 328 Mass 381, 29 A L R 
2d 1224—Leahy v Old Colony 
Trust Co, 93 NE2d 238, 326 Mass 
49—National Shawmut Bank of 
Boston V Joy, 53 NE2d 113, 315 
Mass 457 

Mo—Humphreys v Welling, 111 S 
W 2d 123, 341 Mo 1198 

N J—Sellyei v Lecso, 101 A 2d 26, 28 
N J Super 593—Minogue v Lip- 
man, 96 A 2d 426, 25 N J Super 376, 
affirmed 100 A 2d 684, 28 N J Super 
330—Michaels v Donato, 67 A 2d 
911, 4 NJ Super 570 

NM—Vehn v Bergman, 258 P 2d 
734. 57 NM 351 

NT—Tutunjian v Vetzigian, 87 NE 
2d 275, 299 NT 315 

In re Rubin’s Will, 113 N T S 2d 
70, 280 App Div 348, 864, affirmed 
Rubin V Irving Trust Co, 113 NE 
2d 424, 306 NT 288—In re Robin¬ 
son's Will, 13 NTS 2d 324, 257 
App Div 405 

In re Owens' Estate, 65 NTS 
2d 221. 186 Misc 777—In re La- 
vine'3 Will, 4 NTS 2d 923, 167 
Misc 879—In re Dean’s Estate, 2 
NTS 2d 767, 166 Misc 499—City 
Bank Farmers Trust Co v. Miller, 
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297 NTS 88. 163 Misc 459, af¬ 
firmed 1 NT S 2d 640 

Kaplan v Kaplan, 133 N T S 2d 
59, reversed on other grounds 134 
NTS 2d 753. 284 App Div 972— 
In re Buttikofer's Will, 79 NTS 
2d 252, affirmed 93 N T S 2d 920. 
276 App Div 863—In re Gulley's 
Will, 48 NTS 2d 216—City Bank 
Farmers Trust Co. v Neary, 27 N 
T S 2d 979, appeal dismissed 27 N 
TS2d 1017, 261 App Div 1079, re¬ 
argument denied 28 NT.S2d 707, 
262 App Div 756 

Ohio —Provident Sav Bank & Trust 
Co V Volhard, 7 NB2d 234, 54 
Ohio App 327—^Helmig v Kramer, 
192 NE 388, 48 Ohio App 71 
Fitzgerald v Bell, 6 Ohio Supp 
119, affirmed, App, 39 NE 2d 186 
—Fifth-Third Union Trust Co v 
Davis, 1 Ohio Supp 251, affirmed 
10 NB2d 4, 55 Ohio App 377 
Okl —In re Blaydes' Estate, 216 P 2d 
277, 202 Okl 558—Dixon v Dixon, 
126 P 2d 1020, 191 Okl 139—Frost 

V Davis, 79 P 2d 600, 182 Okl 593 
Or—Corpus Juris cited m Florey v 

Meeker, 240 P 2d 1177, 1186, 194 
Or 257 

Pa—In re Kenin’s Trust Estate, 23 
A 2d 837, 343 Pa 549—In re Tun- 
nell's Estate, 190 A 906, 325 Pa 
554—In re Reist’s Estate, 44 A 2d 
847, 158 Pa Super 281 
In re Simun’s Estate, 33 A 2d 64, 
152 Pa Super 603—In re Lewis' Es¬ 
tate, 11 A 2d 667, 139 Pa Super 
83 

RI—Dwight V Dwight, 12 A 2d 227, 
64 RI 294, 129 ADR 855 
S D —Corpus Juris cited in Dawson 

V Corbett, 21 NW2d 758, 760, 

71 SD 106 

Tex—Harper v Meyer, Civ App, 274 
SW2d 904, error refused no re¬ 
versible error—Maxey v Queen, 
Civ App, 206 SW2d 114 
Utah—Ward v Ward, 85 P 2d 635, 
96 Utah 263 

Vt—Blair V Blajir, 10 A 2d 188, 111 
Vt 53 

Va—Foster v Helms, 194 SB 799, 
169 Va 634—Williams v Williams, 
96 SE 749, 123 Va 643 
WVa—Turner v Theiss, 38 S E 2d 
369, 129 WVa 23 
68 CJ p 602 note 33 
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until hts death occurs, as considered infra § 128, and 
so IS revocable or subject to being changed or 
superseded by the testator at any time during his 
life,SI subject to the rules relating to capacity to 
revoke, discussed infra § 264, and capacity to make 
a will or codicil, supra §§ 3-30, and subject also 
to rights and liabilities arising out of a subsisting 
contract to make a will, supra §§ 111-126 So the 
probative existence of a will depends on its not 
having been wholly revoked as a testamentary 
paper 82 A will may be revoked, notwithstanding 
an agreement not to revoke,83 and a declaration 


that a will shall be irrevocable has no more effect 
than a declaration that a will is the testator’s last 
will, merely meaning that the testator does not in¬ 
tend to execute another will, and notwithstanding 
such declaration he may make a different disposi¬ 
tion of his property by will so long as he possesses 
testamentary capacity 84 

Where property is conveyed in trust, to be dis¬ 
posed of in accordance with the terms of a will 
executed theretofore or at the same time, so that 
such will so far as it relates to such trust is a part 
of the trust instrument, the will cannot thereafter 


Revocation of wills reneially see in¬ 
fra §§ 262-297 

Revocation of joint and mutual wills 
see infra § 1366 

Future disposition. 

“Wiir* IS merely expression of tes¬ 
tator's intention to dispose of his 
property m certain way in future, if 
he does not change his mind 
Colo—In re Clark's Estate, 67 P 2d 5, 
98 Colo 321 

Power of appointment 

Testamentary execution under pow¬ 
er of appointment is ambulatory 
Md—Cowman v Classen, 144 A 367, 
166 Md 428 

Pa—In re Bailey’s Estate, 140 A 145, 
291 Pa 421 

81. US—Owen v Paramount Pro¬ 
ductions, D C Cal, 41 P Supp 567 
Ala—^Kelley v Sutliff, 80 So 2d 636, 
262 Ala 622—^Pugh v Perryman, 
58 So 2d 117, 257 Ala. 187—Weaver 
V Pool, 32 So 2d 765, 249 Ala 644 
—Wagar v Marshbum, 1 So 2d 303, 
241 Ala 73 

Ark —Janes v Rogers, 271 S W 2d 
930 

Cal—Cook V Cook, 111 P 2d 322, 17 
Cal 2d 639—^Notten v Mensing, 45 
P 2d 198, 3 Cal 2d 469 

Shive V Barrow, 199 P 2d 693, 88 
Cal App 2d 838—In re Crawford’s 
Estate, 160 P 2d 64, 69 Cal App 2d 
607—De Mattos v McGovern, 77 
P2d 622. 25 Cal App 2d 429 
Fla—In re Sharp's Estate, 183 So 
460, 133 Pla 802 

Ga—Cummings v Cummings, 80 SE 
2d 204, 89 GaApp 529 
Ill—Monninger v, Koob, 91 NE2d 
411, 405 Ill 417—Frese v Meyer, 
63 NE 2d 768. 392 Ill 59 
Alcorn v Alcorn, 32 N B 2d 982, 
309 Ill App 267 

Ind—Lawrence v Ashba, 59 NE2d 
668, 115 Ind App 485 
Ky—^Dixon v Dameron's Adm'r, 77 
S W2d 6, 256 Ky 722 
Me—Busque v Marcou, 86 A 2d 873, 
147 Me 289, 30 ALR2d 1411 
Md—Ottaviano v Lorenzo, 179 A 
630. 169 Md 61 

Mich—Mertens v Mertens, 23 NW 
2d 114, 314 Mich 651. 


Miss —Strange v State Tax Commis¬ 
sion, 7 So 2d 642, 192 Miss 765 
Mo—Crampton v Osborn, 201 SW 
2d 336, 356 Mo 125, 172 ALR 
344 

K J—Sellyei v Lecso, 101 A 2d 26, 
28 3Sr J Super 593—Mmogue v Lip- 
man, 96 A 2d 426, 25 N J Super 
376, affirmed 100 A 2d 684, 28 NJ 
Super 330—Michaels v Donato, 67 
A 2d 911, 4 NJ Super 670—Zieg¬ 
ler V Sutphin, 62 A 2d 750, 1 NJ 
Super 147 

NM—McDonald v Polansky, 153 P 
2d 670, 48 N.M 518 
N Y —Tutunjian v Vetzigian, 87 N 
E2d 275. 299 NY 315—In re Gold¬ 
berg’s Estate, 9 NB2d 829, 275 N 
Y 186 

In re Bekker’s Estate, 129 NYS. 
2d 126, 283 App Div 609—Cen¬ 

tral Trust Co of New York v 
Dewey, 166 NYS 214, 179 App 
Div 112, affirmed 120 NE 859, 223 
NY 726 

In re Aebly's Will, 29 NYS 2d 
929, 177 Misc 64, affirmed 31 NY 
S2d 664, 263 App Div 707, modified 
on other grounds Scholen v Guar¬ 
anty Trust Co of New York, 43 N 
E2d 28, 288 NY 249, 141 ALR 
1273 

Kaplan v Kaplan, 133 NYS2d 
59, reversed on other grounds 134 
NYS 2d 753, 284 App Div 972—In 
re Gudewicz’ Will, 72 N Y S 2d 838 
Okl—^Ashley v. Ketchersid, 265 P 2d 
487 

Or—Florey v Meeker, 240 P 2d 1177, 
194 Or 257—Legler v Legler, 211 
P 2d 233, 187 Or 273—In re Lieur- 
ance’s Estate, 182 P 2d 969, 181 Or 
646, rehearing denied 185 P 2d 675, 
181 Or 646 

In re Kenin's Trust Estate, 23 A 
2d 837, 343 Pa. 649—In re Tunnell’s 
Estate. 190 A 906, 325 Pa 654 

In re Reist’s Estate, 44 A 2d 847, 
158 Pa Super 281 —^In re Simun’s 
Estate, 33 A 2d G4, 162 Pa Super 
603—In re Lewis’ Estate, 11 A 
2d 667, 139 Pa Super 83 

In re Winters' Estate, 57 PaDist 
& Co 433, 34 Del Co 12—In re 
Reimger’s Estate, 36 PaDist & Co 
163, 31 Berks Co 310 
SC—^Lowe v Pickling, 36 SE2d 293, 
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2(77 S C 442—Stanton v. David,. 7 
SE2d 852, 193 SC 108 
SD—Corpus Juris cited in Dawson 

V Corbett, 21 NW2d 758, 760, 71 
SD 106 

Tex—Harper v Meyer, Civ App , 274 
S W 2d 904, error refused no re¬ 
versible erroi—Richardson v Lin¬ 
go, Civ App, 274 SW2d 883, error 
refused no reversible error—Maxev 

V Queen, Civ App, 206 S W 2d 114 
—Garland v Meyer, Civ App, 169 
SW2d 531 

Utah—^Ward v Ward, 85 P 2d 635, 96 
Utah 263 

Vt—Blair V Blair, 10 A 2d 188, 111 
Vt 53 

Va—Foster v Helms, 194 SE 799, 
169 Va 634—Redford v Booker, 
185 SE 879, 166 Va 561—Williams 

V Williams, 96 SE 749, 123 Va 
643 

Wash—In re Soderstran's Estate, 213 
P2d 949. 35 Wash 2d 448—In re 
Larsen's Estate, 71 P 2d 47, 191 
Wash 257 

WVa—Turner v Theiss, 38 SE2d 
369, 129 WVa 23 
68 C J p 603 note 35 
Confirmation 

A husband's failure to revoke his 
will amounts to confirmation of wull 
Cal—Grimm v Grimm, 157 P 2d 
841, 26 Cal 2d 173 
Bequest for services rendeied 
Where a testator makes a bequest 
to one for services rendered to tes¬ 
tator during his lifetime, testatoi 
may revoke the bequest at any time, 
notwithstanding that it is declared 
in will that bequest is made in con- 
sideiation for services rendeied 
La—Succession of Joublanc, 5 So 2d 
762, 199 La 250 

82. Md —^Rabe v McAllister, 8 A 2d 
922, 177 Md 97. 

83 Cal—^Notten v Mensing, 46 P 
2d 198, 3 Cal 2d 469 
Shive V Barrow, 199 P 2d 693, 88 
Cal App 2d 838 

NJ—Sellyei v Lecso, 101 A 2d 26, 
28 NJ Super 593 

84. Md—O’Hara v O’Hara, 44 A 2d 
813, 185 Md 321, 163 ALR 1444 
NJ—Sellyei v Lecso, 101 A 2d 26. 
28 NJ Super 593 
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be revoked so as to change or terminate the trust, 
and a revocation docs not affect the trust, ^5 but as 
to all matters except such trust its existence does 
not affect the right of the testator to revoke his 
will or make a new one ^6 The fact that a will 
has been delivered to, and remains in the possession 
of, the sole or principal beneficiary does not destroy 
or affect its revocability ^7 


§ 128, Time of Taking Effect 

A will does not take effect until the death of the 
testator, and produces no legal effect on the property be¬ 
queathed or devised, and gives no interest therein to the 
legatee or devisee, until that time 

A will, at whatever time executed, does not take 
effect until the death of the testator,and produces 
no legal effect on the property bequeathed or de¬ 
vised, and gives no interest therein to the legatee or 


85. Ill—Padfield v Padfield, 72 Ill 
322 

68 C J p 603 note 39 

86. Ill —Padfield v Padfield, supra 

87 Pa—In re Megary’s Estate, 55 
A 963, 206 Pa 260—Wilson v Van 
Leer, 103 Pa 600 

88. U S —^McFarland v Campbell, C 
A Tex, 213 F 2d 855 
Cal—Cook V Cook, 111 P 2d 322. 17 
Cal 2d 639 

In re Walsh's Estate, 223 P 2d 
322, 100 CalApp2d 194, 22 A L R 
2d 689—In re Erskine’s Estate, 190 
P 2d 659, 84 Cal App 2d 323—In 

re Philippi's Estate, 161 P 2d 1006, 
71 Cal App 2d 127—In re Carter’s 
Estate, 121 P 2d 540, 49 Cal App 2d 
251 

Del—Hill V Baker. 102 A 2d 923, 9 
Terry 305 

Ga—Jenkins v Shuften, 57 S E 2d 
283, 206 Ga. 316 

Cummings v Cummings, 80 S E 
2d 204, 89 GaApp 529 
Ill —Lloyd V Treasurer of State of 
Illinois, 82 NE2d 470, 401 Ill 520 
—Lydick V Tate, 44 NE2d 583, 
380 Ill 616, 145 ALR 1216—Flem¬ 
ing V Fleming, 10 NE2d 641, 367 
Ill 97—^Bradford v Andrew, 139 
NE 922, 308 Ill 458 

Lavin V Banks, 88 NB2d 512, 
338 Ill App 612, reversed on oth¬ 
er grounds 94 NE2d 876, 406 Ill 
605—^Alcorn v Alcorn, 33 N E 2d 
982, 309 Ill App 267 
Ky—McElroy v Trigg, 177 S W 2d 
867, 296 Ky 543, 151 ALR 966 
Md—Fletcher v Safe Deposit & 
Trust Co. 67 A 2d 386. 193 Md 100 
—Ottaviano v Lorenzo, 179 A 530, 
169 Md 51 

Mass—West v Day Trust Co, 103 
NE2d 813, 328 Mass 381, 29 A 
L R 2d 1224—Leahy v Old Colony 
Trust Co, 93 NE2d 238, 326 Mass 
49—^National Shawmut Bank of 
Boston V Joy, 53 NE2d 113, 315 
Mass 457—Vinton v Pratt, 117 N 
E 919, 228 Mass 466, LRA1918D 
343 

Mich —^Morrow v Detroit Trust Co , 
48 NW2d 136, 330 Mich 635. 
Miss—Lee v Foley, 80 So 2d 765 
Mo—Crampton v Osborn, 201 S W 2d 
336, 366 Mo 125, 172 ALB 344 
Neb—^Hackbarth v Hackbarth, 22 
NW2d 184, 146 Neb 919 
Nev—First Nat Bank of Nev v 
Wolff, 202 P2d 878, 66 Nev 61. 


N J —Brown v Corn Exchange Nat 
Bank & Trust Co. 42 A 2d 474. 136 
N J Eq 430, modified on other 
grounds 45 A 2d 668, 137 N J Eq 
507—Miller v Reich. 34 A 2d 143. 
134 NJEq 28—Byers v Fidelity 
Union Trust Co, 28 A 2d 655, 132 
N J Eq 416—In re Davis' Estate, 
28 A 2d 72. 132 NJEq 282, revers¬ 
ed on other grounds 35 A 2d 880, 
134 NJEq 393—Fidelity Union 
Trust Co V Hall, 6 A 2d 124, 125 
NJEq 419 

NT—Rubin v Irving Trust Co, 113 
NE 424, 305 NY 288 

In re Bekker’s Estate, 129 NTS 
2d 126, 283 App Div 609 
In re Owen’s Estate, 65 NTS 
2d 221, 186 Misc 777—In re Mon- 
tuoii’s Will, 40 NTS 2d 414, 179 
Misc 711—^In re Lavine’s Will, 4 
NYS2d 923, 167 Misc 879—In re 
Dean’s Estate, 2 NYS2d 757, 166 
Misc 499—City Bank Farmers 
Trust Co V Miller, 297 NYS 88, 
163 Misc 459, affiimed 1 NYS 2d 
640, 253 App Div 707, reversed on 
other grounds 15 NE3d 553, 278 
NY 134 

In re Russell’s Estate, 133 N 
TS2d 52—In re Culley’s Will, 48 
NYS 2d 216—City Bank Farmers 
Tiust Co v Neary, 27 NYS 2d 
979, appeal dismissed 27 N Y S 2d 
1017, 261 App Div 1079, reargu¬ 
ment denied 28 NYS 2d 707, 262 
App Div 756 

Ohio—Sherman v Johnson, 112 NE 
2d 326, 159 Ohio St 209 
Fifth-Third Union Trust Co v 
Davis, 1 Ohio Supp 251, affiimed 10 
NE2d 4, 55 Ohio App 377 
Okl—In re Blaydes’ Estate, 216 P 
2d 277, 202 Okl 558—Dixon v 

Dixon, 126 P 2d 1020, 191 Okl 139 
Pa—In re Simun’s Estate, 33 A 2d 
64, 152 Pa Super 603—In re Rzed- 
zianowski’s Estate, 25 A 2d 600, 148 
Pa Super 361 

R I—Dwight V Dwight. 12 A 2d 227, 
64 RI 294, 129 ALR 855 
SC-Nash V Gardner, 84 SB 2d 375, 
226 S C 165—Lowe v Fickhng, 36 
SE2d 293, 207 SC 442—First Nat 
Bank of Holly Hill v Bennett, 34 
SB 2d 678, 206 SC 402 
SD—^Dawson v Coibett, 21 NW2d 
758, 71 SD 106 

Tex—Pool V Sneed, Civ App, 173 S 
W 2d 768, error refused 
Vt—Blair V Blair, 10 A 2d 188, 111 
Vt 53 


Va—Disney v, Wilson, 57 S E 2d 144, 
190 Va 445 

WVa—Wheeling Dollar Sav & Trust 
Co V Stewart, 37 S E 2d 563, 128 
WVa 703 

Wis—Horlick V Sidley, 3 NW2d 
710, 241 Wis 81—Koppelkam v 
First Wis Trust Co, 3 N W 2d 
350, 240 Wis 254 
68 C J p 603 note 43 
Time from which will speaks for 
purposes of construction see in¬ 
fra §§ 629-631 

Necessity of probate to give effect 
to will see infra § 310 

Intent 

Testator, by use of word “misfor¬ 
tune” in will giving his property to 
his wife in case of any misfortune 
occurring in the future, used the 
word as synonymous with “death” 
and intended will to take effect on his 
death 

NY—In re Montuon’s Will, 40 NT 
S 2d 414, 179 Misc 711 

Forgiveness of moitgage 

Where, after mortgage was execut¬ 
ed, mortgagee in executing will for¬ 
gave mortgage, and mortgagor with¬ 
out knowledge of will voluntarily 
paid mortgage, which payment mort¬ 
gagee knowingly accepted and for 
which she executed a satisfaction 
piece, provisions of will became ef¬ 
fective only upon probate and could 
have no retroactive effect upon mort¬ 
gagee’s right to enforce payment of 
mortgage during her lifetime, and 
mortgagor wa^ not entitled to a claim 
against mortgagee’s estate regard¬ 
less whether mortgagee requested 
repayment of mortgage or whether 
mortgagee's executrix withheld terms 
of will from mortgagor and induced 
payment of mortgage 
NT —In re Muller’s Estate, 49 NT S 
2d 767, 183 Misc 957 

Power of appointment 

The exercise of a power of ap¬ 
pointment by will occurs at time of 
donee’s death, because a will only 
takes effect as of time of death of 
testator 

Cal —In re Newton’s Estate, 221 P 2d 
952, 35 Cal 2d 830, 19 A L R 2d 1399 
Md—Uowman v Classen, 144 A 3G7, 
156 Md 428 

Mass—Thompson v People, 102 NE 
122, 214 Mass 520 

Pa—In re Bailey's Estate, 140 A- 
145, 291 Pa 421. 
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devisee, until that titne,^® even though the will is 
delivered to a beneficiary while the testator still 
lives but on his death it becomes effective, at 
once,^^ or not at all So the execution of a will 
does not preclude deceased from disposing of his 
property by gift or in any manner that he might 
desire, subsequent to the execution of the will and 
during deceased’s lifetime a will does, however, 
have inchoate existence from the time of its making, 
even though it is not consummate until the testator 
dies,and for purposes other than a disposition 


of property it may have effect at the time of mak¬ 
ing 

§ 129. Testamentary Intent 

* In OPdep that a document may be operative as a 
'Will, it must have been intended when it was executed 
to operate as a will, that is, to create a revocable dis¬ 
position of the maker’s property to take effect at his 
death No particular form of words is necessary to show 
a testamentary intent, and there is no definite, fixed rule 
by which the presence or absence of testamentary intent 
may be determined 

Animus testandi is essential to a will,^® that being 


89 us —^Awtry’s Estate v C I R , 
CAS, 221 F2d 749 

Cal—Cook V Cook, 111 P 2d 322, 17 
Cal 2d 639—In re McConnell’s Es¬ 
tate, 58 P2d 639. 6 Cal 2d 493 
Daniels v Brid&es, 267 P 2d 343, 
123 Cal App 2d 585 

Del—Hill \ Baker, 102 A 2d 923, 9 
Terry 305 

Mass —^Leahy v Old Colony Trust 
Co, 93 NE2d 238, 326 Mass 49— 
National Shawmut Bank of Bos¬ 
ton V Joy, 53 NE 2d 113, 315 Mass 
457 

Miss—^Allen v Howard, 25 So 2d 325, 
199 Miss 839—Strange v State 
Tax Commission, 7 So 2d 542, 192 
Miss 765 

N C —^Vandiford v Vandiford, 84 S 
E 2d 278, 241 NC 42 
ND—Johnson v Weldy, 54 NW2d 
829 

Or—Degler v Legler, 211 P 2d 233, 
187 Or 273 

Pa —In re Simun's Estate, 23 A 2d 
64, 152 Pa Super 603 
S D —Corpus Juris q.uoted m Daw¬ 
son v Corbett, 21 NW2d 758, 760, 
71 SD 106 

Vt—Blair V Blair. 10 A 2d 188, 111 
Vt 53 

68 CJ p 604 note 43^ 

90 Mich—Moody v Macomber, 124 
NW 549. 169 Mich 657. 134 Am 
SR 765 

68 C J p 604 note 44 

91 Ala—Kimbrough v Dickinson, 
24 So 2d 424, 247 Ala 324 

Cal —In re Davison’s Estate, 216 P 
2d 504, 96 Cal App 2d 263 
Ga—Schnber v Anderson, 53 S E 2d 
490, 205 Ga 343—Nixon v Nixon, 
21 SE2d 702, 194 Ga 301 
Md—Schildt V Schildt, 92 A 2d 367, 
201 Md 10 

Mo —Ostmann v Ostmann, 169 S W 
2d 81, 237 Mo App 223 
Neb—Tucker v Myers' Estate, 37 
NW 2d 5 85, 151 Neb 359 
NJ—^Michaels v Donato, 67 A 2d 
911. 4 NJ Super 570 
NT—In re Leonard's Estate, 100 N 
TS2d 105, 199 Misc 138, affirmed 
103 NTS 2d 136, 278 App Div 668 
In re Cannock's Will, 81 N T S 
2d 42 

Tex—^Boone v Stone, 142 SW2d 


936, error dismissed, judgment cor¬ 
rect 

Vt—In re Campbell's Will, 138 A 
725, 100 Vt 395, 54 ALR 1369 
Wis —Riedi V Hemzl, 3 N W 2d 
366, 240 Wis 297 
68 CJ p 604 note 45 
92. Miss—Palmer v Riggs, 46 So 
2d 86, 209 Miss 127 
Tex—Harper v Meyer, Civ App, 274 
S W 2d 904, error refused no re¬ 
versible error 
68 CJ p 604 note 46 
Vestiture of title 

No will, joint or single, can be al¬ 
lowed to postpone vestiture of titles 
to a date subsequent to death of tes¬ 
tator or to provide for such vestiture 
prior thereto 

Tenn—Richmond v Richmond, 227 
S W2d 4, 195 Tenn 704 

93 Ark—Ransom v Ransom, 149 S 
W2d 937, 202 Ark 123—Carter v 
Walker, 139 SW2d 233. 200 Ark 
465 

94 Pa—^Martindale v Warner, 15 
Pa 471 

TTutil revo cation 

Validly executed will remains in 
force and effect until revoked as re¬ 
quired by law 

Okl—Hooker v Barton, 284 P 2d 
708 

95. Philippine —Gomez Medel v 

Avecilla, 16 Philippine 465 

68 C J p 604 note 48 

96. Ala —Corpus Juris cited in 
Wiggins V Wiggins, 2 So 2d 402, 
403, 241 Ala 333 

Ark—Stark v Stark, 143 S W 2d 875, 
201 Ark 133 

Cal—^In re Golder’s Estate, 193 P 2d 
465, 31 Cal 2d 848 
In re Taylor’s Estate, 259 P 2d 
1014, 119 Cal App 2d 574—In re 

Beebee’s Estate, 268 P 2d 1101, 118 
Cal App 2d 851—In re Moore’s Es¬ 
tate, 228 P2d 66, 102 Cal App 2d 
672 

Ky—Boggess v McGaughey, 207 S 
W2d 766, 306 Ky 319—Landrum 
V McNeill, 107 SW2d 314, 269 Ky 
474 

La—Succession of Patterson, 177 So 
692, 188 La 635 

Mont—In re Augestad’s Estate, 106 
P2d 1087, 111 Mont 138 
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Ohio—In re Crowe’s Will, 4 Ohio 
Supp 370 

Pa—In re Kehr's Estate, 95 A 2d 
647, 373 Pa 473—In re Wenz’ Es¬ 
tate, 29 A 2d 13, 345 Pa 393 

In re Lewis’ Estate, 11 A 2d 667, 
139 Pa Super 83 

In re Glass’ Estate, 30 Pa Dist 
& Co 469 

In re Throne’s Estate, Orph, 49 
Dauph Co 251—In re Coyne’s Es¬ 
tate, Orph, 45 LackJur 21, re¬ 
versed on other grounds 37 A 2d 
509, 349 Pa 331—Van Alstyne \ 
McConnell. Com PI, 23 Northumb 
Leg J 159 

SC—Smith V Whetstone, 39 S E 2d 
127, 209 SC 78 

SD—In re Zech’s Estate, 20 NW2d 
229, 70 SD 622 

Tenn—Campbell v Henley, 110 SW 
2d 329, 172 Tenn 135 
Tex —Corpus Juris cited m Hinson 
V Hinson, 280 SW2d 731, 733 
Coipus Jiuis quoted in In re 
Williams’ Estate, Civ App, 135 

S W 2d 1078, 1081—Shiels v Shiels, 
CivApp, 109 SW2d 1112 
Va—McElroy v Rolston, 34 S E 2d 
241, 184 Va 77—Henderson v Hen¬ 
derson, 33 SE2d 181, 183 Va 663 
WVa—Rice v Henderson, 83 S E 2d 
762—Black v Maxwell, 46 SE2d 
804, 131 WVa 247 
68 C J p 604 note 51 
In case of 

Holographic wills see Infra § 203 
Nuncupative wills see infra § 210 
Znteutiou or purpose 

(1) “Animus testandi" is intention 
or serious purpose to make will and 
IS an essential to validity of will 
Del—In re Kemp’s Will, 186 A 890, 

TWWHarr 614 

(2) The “animus testandi" requir¬ 
ed to constitute a paper writing a 
last “will" and testament is more 
than an intent to execute a will, and 
it IS the intent to presently devise 
by the paper writing being then ex¬ 
ecuted and that such writing shall 
have the effect of a will 

NC—In re Taylor’s Will. 17 S E 2d 
654, 220 NC 524 

(3) The nature of the statutory 
right of making a will requires that 
all considerations which enter into 
such a document should be solemnly. 
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its distinguishing feature, and the thing that makes 
an instrument a will 9*^ So, in order that a docu¬ 
ment may be operative as a will, it must have been 
intended when it was executed to operate as a 
will,except as instructions or memoranda for the 
preparation of a will may be given testamentary ef¬ 
fect where an act of God prevents the completion 
of the instrument in regular form, as discussed infra 
§ 167 In other words, it must appear from the 
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paper claimed to be a will that the decedent intend¬ 
ed by the very paper to make a disposition of his 
property,and the mere fact that an instrument 
is executed with two witnesses, as required for 
wills, does not make it a will where it was not in¬ 
tended as such \ The animus testandi must exist 
at the time the instrument is executed,^ and the 
paper must express a genuine present and not mere¬ 
ly a future testamentary intent,® but it has also been 


carefully, intelligently, and purpose¬ 
fully observed 

Fla—In re Sharp's Estate, 183 So 
470, 133 Fla 802 

97. Ky—Boggess V McGaughey, 207 
S W2d 766, 306 Ky 319 
Tex—Corpus Juris quoted m In re 
Williams' Estate, Civ App, 135 S 
W 2d 1078, 1081 
68 C J p 604 note 52 

98 Ala—Corpus Jiuas cited in 
Wiggins V Wiggins, 2 So 2d 402, 
403. 241 Ala 333 

Ark— Stark v Stark, 143 S W 2d 875, 
201 Ark 133 

Cal—In re Sargavak's Estate, 216 P 
2d 850, 35 Cal 2d 93. 21 A L R 2d 
307—In re Wunderle's Estate, 181 
P2d 874, 30 Cal 2d 274 
In re Stickney’s Estate, 225 P 2d 
649, 101 Cal App 2d 572—In re Lo¬ 
gan’s Estate, 84 P 2d 246, 29 Cal 
App 2d 60 

Ky—Boggess v McGaughey, 207 S 
W2d 766, 306 Ky 319 
La—Succession of Patterson, 177 So 
692, 188 La 635 

Mo —St Louis Uniformed Firemen’s 
Ciedit Union v Haley, App, 190 
SW2d 636 

Mont—In re Watts* Estate, 160 P 2d 
492, 117 Mont 505—In re Mickich’s 
Estate, 136 P 2d 223, 114 Mont 258 
NT—In re Piyll’s Estate, 107 NY 
S 2d 416, 200 Misc 828 
NC—In re Taylor’s Will, 17 S E 2d 
654, 220 NC 524 

Pa—In re Burtt's Estate, 44 A 2d C70, 
353 Pa 217, 162 A L R 1053 
Tenn—Ball v Miller, 214 S W 2d 446, 
31 Tenn App 271 

Tex—Coipus Juris cited In Hinson 
V Hinson, 280 S W 2d 731, 733— 
Langehennig v Hohmann, 163 S 
W 2d 402, 139 Tex 452 

Corpus Juris quoted in In re Wil¬ 
liams’ Estate, Civ App, 135 SW 
2d 1078, 1081 
68 C J p 604 note 53 

Testamentary function. 

A will must reflect an intent by 
maker to perform some testamentary 
function, such as the post-obit dis¬ 
position of the property of the testa¬ 
tor, the appointment of a testamen¬ 
tary guardian, or the naming of an 
executor 

NT—In re Hefner’s Will, 122 NT 
S 2d 252. 


Concurreuce of intention 

(1) The intentions to make a will 
and to dispose of a person's estate 
in manner described in a paper writ¬ 
ing signed by such person must con¬ 
cur to render the paper writing ef¬ 
fectual as a “will *’ 

NC—In re Taylor’s Will, 17 S E 2d 
654, 220 NC 524 

(2) To validate will, there must be 
concurrence of “animus testandi’’ 
and “animus signandi”, that is, of in¬ 
tention to make will and intention to 
sign instrument as and for a will 
Va—Hamlet v Hamlet, 32 S E 2d 729, 

183 Va 453 

Ceremony of mitiatiou 

Whether will executed as part of 
ceremony of initiation into secret 
order can be established as valid 
will depends on intent with which it 
was executed 

Fla—^Vickery V Vickery, 170 So 745 
126 Fla 294 
68 C J p 605 note 58 [a] 

99 Ala—^Wiggins V Wiggins, 2 So 
2d 402, 241 Ala 3 33 

Cal—In re Sargavak’s Estate, 216 
P 2d 850, 35 Cal 2d 93, 21 A L R 2d 
307 

In re Beebee’s Estate, 258 P 2d 
1101, 118 Cal App 2d 851—In re 

Moore’s Estate, 228 P 2d 66, 102 
Cal App 2d 672—In re Stickney’s 
Estate, 225 P 2d 649, 101 Cal App 
2d 572—In re Kisling’s Estate, 156 
P 2d 57, 68 Cal App 2d 163—In re 
Dotta’s Estate, 64 P 2d 741, IS 
Cal App 2d 763 

Ohio —In re Crowe’s Will, 4 Ohio 
Supp 370 

Tex —Hinson v Hinson, 280 S W 2d 
731—Ragland v Wagener, 180 S 
W2d 435, 142 Tex 651, 152 ALR 
1232 

Maxey v Queen, Civ App, 206 
S W2d 114 

68 C J p 604 note 53 [a] 

Similar recitals 

Where decedent left instrument re¬ 
citing manner in which she desired to 
dispose of her property but which 
failed to show testamentary intent, 
and also left document which had tes¬ 
tamentary intent but was otherwise 
ineffectual as will, the absence of tes¬ 
tamentary intent was not supplied by 
similar recitals in the two documents 
as to desired disposition of property 
Cal —In re Moore’s Estate, 228 P 2d 
I 66 , 102 Cal App 2d 672 
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1. Mich—In re Henry’s Estate, 248 
NW 853, 263 Mich 410. 

68 C J p 604 note 63 [c] 

2 Ala—Wiggins v Wiggins, 2 So 
2d 402, 241 Ala 333 

NH—^In re Amor’s Estate, 112 A 2d 
665 

Ohio —In re Crowe’s Will, 4 Ohio 
Supp 370 

Intent uot retroactive 

Testamentary intent is never retro¬ 
active, but must concur with the 
writing relied on as a will or is of no 
effect 

Cal —In re Pagel's Estate, 125 P 2d 
853, 62 Cal App 2d 38 
Okl—Hooker v Barton, 284 P 2d 708 

Subsequent act 

Where letter expressing intention 
to leave property to hospital was not 
written with animus testandi, it could 
not achieve that status by any subse¬ 
quent act of decedent short of a writ¬ 
ing to that effect 

Cal—In re Pagel’s Estate, 125 P 2d 
853, 52 Cal App 2d 38 
Intent to make similar disposition 
For instrument to constitute will, 
animus testandi must exist when it is 
executed or acknowledged and apply 
to particular instrument produced^ as 
will, and paper is not established as 
deceased’s will merely by proof that 
he intended to make disposition of his 
property similar to or even identical¬ 
ly same as that in such paper 
La—Succession of Patterson, 177 So 
692, 188 La 635 

3. Ala—^Wiggins v Wiggins, 2 So 
2d 402, 241 Ala 333 

NC—In re Taylor’s Will, 17 S E 2d 
654, 220 NC 624 
Other statements of rule 

(1) If an alleged testamentary 
statement refers to something which 
deceased intended to do in the future, 
as opposed to something then being 
done by him, statement is not a tes¬ 
tamentary disposition 

Okl—Craig v MeVey, 195 P 2d 753, 
200 Okl 434 

(2) The fact that the writer ex¬ 
presses a present intent to there¬ 
after make a will is not suflicient to 
constitute a paper writing a last 
“will”, and it must appear from lan¬ 
guage used that it was writer’s in¬ 
tent that paper itself should operate 
as a disposition of writer’s property 
to take effect after death. 
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held that although not originally intended as a will, 
a paper or document may be made such afterwards, 
by adoption 4 The intention must continue to the 
time of death ^ 

The animus testandi does not depend on the 
maker’s knowledge or realization that he is mak¬ 
ing a will,® or on his designation of the instru¬ 
ment as a willj or on the time, place, and circum¬ 


stances of its execution,8 but on his intention to 
create a revocable disposition of his property to 
take effect at his death ® The intention should be 
plainly apparent,10 but effect must be given to it 
if it can be discovered,H and in arriving at such 
intention the court is not limited to an examination 
of the document itself, but may consider the sur¬ 
rounding circumstances So far as concerns the 


ITC—In re Taylor's Will, 17 S E 2d 
654, 220 NC 524 
68 C J p 604 note 53 [b] 

Additional formalities 

If testator does not intend instru¬ 
ment in question to take effect as his 
Will, hut intends it to take effect only 
when additional formalities are com¬ 
pleted, it will not be given effect 
Cal—In re Beebee's Estate, 258 P 2d 
1101, 118 Cal App 2d 851 

4. Md —^Boofter v Rogers, 9 Gill 44, 
52 Am D 680 

68 C J p 605 note 54 

5. Md—^Morsell v Ogden, 24 Md 
377 

6 Mont—In re Van Voast’s Estate, 
266 P2d 377, 127 Mont 450 
Tex—Corpus Jons cited in Hinson 
V Hinson, 280 S W 2d 731. 733 
Corpus Juris quoted m In re Wil¬ 
liams’ Estate, Civ App, 135 SW2d 
1078, 1081—^Warnken v Warnken, 
Civ App, 104 SW2d 935, error dis¬ 
missed—Saathoff v Saathoff, Civ 
App , 101 S W 2d 910, error refused 
Va —Henderson v Henderson, 33 S E 
2d 181, 183 Va 663 

WVa—Rice v Henderson, 83 S E 2d 
762 

€8 C J p 605 note 56 

7- Iowa—In re White’s Estate, 229 
KW 705, 209 Iowa 1210 
Tex —CozrptLs Juris cited m Hinson v 
Hinson, 273 SW2d 116, 280 SW 
2d 731, 733 

Corpus Juris quoted in In re Wil¬ 
liams’ Estate, Civ App, 135 S W 2d 
1078, 1081—Saathoff v Saathoff, 

Civ App, 101 SW2d 910, erior re¬ 
fused 

Designation as copy 

The designation of an instrument 
purporting to be a will as a *‘copy'* is 
not alone sufficient to establish that 
the decedent lacked testamentary in¬ 
tent in executing the instrument, as 
"copy” implies that instrument so 
labeled is identical with anothei in¬ 
strument and if it IS properly exe¬ 
cuted, the copy of a will is in effect 
the same as a duplicate which may be 
admitted to probate 
Cal—In re Janes' Estate, 116 P 2d 
438. 18 Cal 2d 612 

8. Tex —Corpus Juris quoted In 
In re Williams’ Estate, Civ App, 
135 SW2d 1078, 1081 
Wash—In re Watkins’ Estate, 198 P 
721, 116 Wash 190, 17 A L. R 372 
68 C J p 606 note 68 


When material 

The time, place, and circumstances 
under which a will is executed are 
material in determining the maker’s 
intent only as they bear on question 
of such intent 

Tex—Shiels v Shiels, Civ App., 109 
SW2d 1112 

9. Cal—In re Taylor's Estate, 259 
P2d 1014, 119 Cal App 2d 674—In 
re Hughes' Estate, 35 P 2d 204, 140 
Cal App 97 

Ky—Boggess v McGaughey, 207 S 
W2d 766, 306 Ky 319—^Dixon v 
Dameron's Adm'r, 77 S W 2d 6, 256 
Ky 722 

Md—Dietrich v Morgan, 20 A 2d 176, 
179 Md 553 

Mont—In re Van Voast's Estate, 266 
P 2d 377, 127 Mont 450 
NT—In re Dash's Will, 120 NTS 
2d 621 

Pa—In re Deist’s Estate, 75 Pa Dist 
& Co 145, 15 Som Deg J 193 
Tenn—Howell v Moore, 14 Tenn 
App 694 

Tex— Coipus Juris cited in Hinson 
V Hinson, 280 SW2d 731, 733— 
Langehenmg v Hohmann, 163 S 
W2d 402, 139 Tex 452 

Harper v Meyer, Civ App, 274 
SW2d 904, error refused no re¬ 
versible error—^Maxey v Queen, 
Civ App, 206 SW2d 114—Corpus 
Juris quoted in In re Williams' Es¬ 
tate. Civ App, 135 SW2d 1078, 
1081 

Va—Henderson V Henderson, 33 SE 
2d 181, 183 Va 663 

Wash—In re Murphy's Estate, 71 P 
2d 6, 191 Wash 180, reheard 75 P 
2d 916, 193 Wash 400, adhered to 
81 P 2d 779, 195 Wash 695 
WVa—Rice v. Henderson, 83 S E 2d 
762 

68 CJ p 605 note 59. 

10. Ala — Corpus Juris cited in 

Wiggins V Wiggins, 2 So 2d 402, 
403, 241 Ala 333. 

Ark-Stark v Stark, 143 S W2d 876. 
201 Ark 133 

Cal—In re Wunderle’s Estate, 181 P 
2d 874, 30 Cal 2d 274 
Ky—Dandrum v McNeill, 107 SW 
2d 314, 269 Ky 474 

Mont—^In re Augestad’s Estate, 106 
P2d 1087, 111 Mont 138 
Pa—In re Dewis’ Estate, 11 A 2d 667, 
139 Pa Super 83 

Va—Grimes v Crouch, 7 S E 2d 116, 
175 Va 126 
68 C J p 606 note 60 
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Presumption of Intent 

Where testamentary intent is clear¬ 
ly deducible from writing itself and 
the writing meets other formalities 
required for a will, there is a pre¬ 
sumption of testamentary intent 
Cal —In re Pagel's Estate, 126 P 2d 
863, 62 Cal App 2d 38 
Impel feet Instrument 

Wheie instrument propounded as a 
will is on its face imperfect and 
equivocal, presumption is against it 
operating as a will unless it clearly 
appears that it was executed ammo 
testandi or was intended by the au¬ 
thor to operate as a posthumous dis¬ 
position of property 
Ala —Wiggins V Wiggins, 2 So 2d 
402, 241 Ala 333 
Recital of prior conveyance 

A paragraph of will reciting that 
testator had conveyed certain busi¬ 
ness to his son and had no further 
interest therein, did not dispose of 
such business, which son reconveyed 
to testator, so that it was part of 
testator's general estate at time of 
his death 

NT—In re Goldstein’s Will, 109 N 
TS2d 553 

11, Cal—In re Hughes’ Estate, 35 
P2d 204, 140 Cal App 97 

Mass—Barber y Henderson, 22 NE 
2d 620, 304 Mass 3. 127 A L R 382 
NC—Rountree v. Rountree, 195 SE 
784, 213 NC 262 

Pa—In re Kauffman’s Estate, 76 A 2d 
414, 365 Pa 655—In re Tranor’s 
Estate, 188 A 292, 324 Pa 265 
68 C J p 605 note 61. 
precatory language 

Where testamentary intent can be 
plainly found in the instrument it¬ 
self, the instrument is sufficient to 
give such effect irrespective of any 
precatory language that may be used 
NT—In re Bosworth’s Will, 55 N T 
S 2d 422, 269 App Div 252 

12. Cal—In re Beebee’s Estate, 258 

P2d 1101, 118 Cal App 2d 851— 

In re Smilie’s Estate, 222 P 2d 692, 
99 Cal App 2d 794—In re Dotta’s 
Estate, 64 P 2d 741, 18 Cal App 2d 
763 

Del—In re Kemp’s Will, 186 A 890, 
TWWHarr 614 

Iowa—^In re Mathews’ Estate, 12 N 
W2d 162, 234 Iowa 188 
Ky—^Boggess v McGaughey, 207 S 
W2d 766, 306 Ky 319 
Mont—^In re Van Voast's Estate, 266 
P2d 377, 127 Mont 460—In re 
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requirement of animus testandi, it is immaterial 
whether an instrument was intended by the maker as 
a new will or as a republication of a prior will 
A will is not invalid for want of testamentary in¬ 
tent because the testator intends at the time of 
execution to make changes therein or to execute 
another will 

No particular form of words is necessary to show 
a testamentary intent,and there is no definite, 
fixed rule by which the presence or absence of 
testamentary intent may be determined,but each 
case must stand on its own peculiar facts and cir- 
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cumstances,^'^ and the character of an instrument 
alleged to be a will must be determined by the dis¬ 
positions which it makes The true and actual 
intention of the maker will be allowed to prevail if, 
m view of the instrument and the circumstances 
surrounding its making, such intent fairly appears 
and if it can be gathered from the language of a 
document and the surrounding circumstances that 
It was intended to make by such document a revoca¬ 
ble disposition of the maker’s property to take ef¬ 
fect at his death, it is effectual as a will, provided, 
of course, it conforms to other requirements of 
valid testamentary disposition ^0 The form or lan- 


Au&estad's Estate, 106 P 2d 1087, 
111 Mont 138 

S D —Corpus Juris cited in In re Mc¬ 
Nair’s Estate, 38 NW2d 449. 459, 
72 S D 604 

Tex—Langehennig v Hohmann, 163 
S W2d 402. 139 Tex 452 
Harper v Meyer, CivApp, 274 
S W 2d 904, error refused no revers¬ 
ible error—Maxey v Queen, Civ 
App, 206 SW2d 114—Shiels v 
Shiels, CivApp. 109 S W 2d 1112 
68 C J p 605 note 62 
Other statement of rule 

Alleged testator’s intention that an 
instrument should be his will must 
be determined in the light of the 
words used in the writing and any 
extraneous circumstances bearing on 
the question of intention 
SD—In re Zech’s Estate, 20 N'W2d 
229, 70 SD 622 
Implied intention 

The animus testandi may under 
certain conditions be implied and 
where the animus testandi is estab¬ 
lished the character of the instru¬ 
ment IS fixed and it should be pro¬ 
bated as a valid “will’* if other stat¬ 
utory requirements as to form and 
execution have been complied with 
Ohio—In re Crowe’s Will, 4 Ohio 
Supp 370 

Appreheoision of death 

An important consideration, in de¬ 
termining intention of one executing 
instrument that it shall operate as 
his will, is his apprehension or antic¬ 
ipation of early death 
Ky—Boggess v McOaughey, 207 S 
W 2d 766, 306 Ky 319 
Failure to provide for wife or child 
Court, in determining whether 
writer intended to make testamen¬ 
tary disposition of estate by letter 
addressed to mother could consider 
fact that no provision was made for 
writer's child or wife with whom he 
was then living, on friendly terms 
Cal —In re Golder’s Estate, 193 P 2d 
465, 31 Cal 2d 848 

13. Pa —^In re Fouche's Estate, 23 A 
547, 147 Pa 395 

14. Tenn—Richherg v Bobbins, 228 
SW2d 1019, 33 Tenn App 66. 


Sanction as final disposition 

A paper, to operate as will, need 
not be identical one intended by tes¬ 
tator as his last will, but instrument 
sanctioned by him as final disposition 
of his property will remain so until 
it IS revoked or canceled in statutory 
manner or his intention to make an¬ 
other will is consummated by execu¬ 
tion of posterior instrument 
Va—Henderson v Henderson, 33 S E 
2d 181, 183 Va 663—McBride v Mc- 
Biide. 67 Va 476 

15. Cal —In re Wunderle's Estate, 
181 P 2d 874, 30 Cal 2d 274 

In re Tayloi’s Estate, 259 P 2d 
1014, 118 Cal App 2d 574—In re 

Smilie’s Estate, 222 P 2d 692, 99 
Cal App 2d 794—In re Hughes’ Es¬ 
tate, 36 P2d 204, 140 Cal App 97 
Del—In re Kemp's Will, 186 A 890, 
7 W WHarr 514 

Ky—Boggess V McGaughey, 207 S 
W2d 766, 306 Ky 319 
Mont—In re Van Voast’s Estate, 266 
P2d 377, 127 Mont 450 
N T —In re Schwedler's Trust, 113 
NTS 2d 306 

Pa—In re Lewis* Estate, 11 A 2d 667, 
139 Pa Super 83 

In re Deist’s Estate, 76 Pa Dist 
& Co 145, 15 SomLeg J 193—^In re 
Shoemaker’s Estate, 47 PaDist & 
Co 337, 53 DauphCo 324. 

Tex—Penix v First Nat Bank of 
Pans, CivApp, 260 S W 2d 63, er¬ 
ror refused 

Va—^Henderson v Henderson, 33 S 
E 2<1 181, 183 Va 663 
68 C J p 606 note 64 
Particular form as necessary to ex¬ 
istence or validity of will in gener¬ 
al see infia § 155 
Intention otherwise determined 

The formal expression of testator’s 
intention to make the last and final 
disposition of his property is not es¬ 
sential if the testamentary intention 
can be determined from other parts 
of the will 

Va—Moon v Norvell, 36 S E 2d 632, 
184 Va 842. 

Informal character of writing 

While informal character of paper 
IS element in determining whether or 
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not paper was intended to be testa¬ 
mentary, informal character becomes 
unimportant if it is shown that dece¬ 
dent intended by paper to make tes¬ 
tamentary gift 

Pa—Appeal of Thompson, 100 A 2d 
69. 375 Pa 193, 40 A L R 2d 694 

16, Cal—In re Spitzer's Estate, 237 
P 739, 196 Cal 301 

Del—In re Kemp’s Will, 186 A 890, 

7 WWHarr 514 

Mont—In re Van Voast's Estate. 266 
P2d 377. 127 Mont 450—In re 

Augestad’s Estate, 106 P 2d 1087. 
Ill Mont 138 

17 Mont —In re Augestad’s Estate, 
supra 

SD—In re Zech’s Estate, 20 NW2d 
229, 70 SD 622 

18 NT —In re Dash’s Will, 120 N T. * 
S 2d 621 

19. Del—In le Kemp's Will, 186 A 
890, 7 W WHarr 514 

Iowa—In re White's Estate, 229 N. 
W 705, 209 Iowa 1210 

20. Cal—In re Taylor’s Estate, 259 
P 2d 1014, 119 Cal App 2d 574—In re 
Hughes’ Estate, 35 P 2d 204. 140 
Cal App 97 

Del—In re Kemp’s Will, 186 A 890, 

7 W WHarr 514 

Ky—^Boggess v McGaughey. 207 S 
W2d 766, 306 Ky 319 
Miss—Holcomb v Holcomb, 159 So 
564, 173 Miss 192 

Mont—In re Van Voast's Estate, 266 
P 2d 377, 127 Mont 460 
NY —In re Sayers’ Will, 76 NY S 2d 
788, 190 Misc 976, appeal dismissed 
79 NTS 2d 770, 273 App Div 1051, 
In re Dash’s Will, 120 NTS 2d 
621—In re Kapell’s Will, 120 NT. 
S 2d 52—In re Schwedler’s Trust, 

1 113 NTS 2d 306 

NC—Rountree v Rountree, 195 S E. 
784, 213 NC 252 

Pa —In re Conlin's Estate, 89 Pa- 
Dist &Co 318 

In re Killough's Estate, Orph, 
36 Del Co 30—In re Kauffman’s 
Estate, Orph , 63 York Leg Rec 193, 
affirmed 76 A 2d 414, 365 Pa 565 
SC—Meier v Meier, 38 S E 2d 762> 
208 S C 620 
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guage of a writing may establish it to be a will, and 
the use of such terms as “devise,” “leave,” or “will” 
IS highly persuasive of the writer’s intent that that 
paper shall operate as a will 21 

Instrument executed without testamentary intent 
An instrument in form of a will is not a will where 
it is executed under compulsion,^2 or merely as part 
of a ceremonial,or for purposes of deception, 
or for the purpose of perpetrating a jest 25 

§ 130. Knowledge of Testator of Contents of 
Will 

Knowledge of testator as to the contents of his will, 
at the time of its execution, is essential to the validity 
of the will 

It is indispensable to the validity of a will that 
the testator should know its contents26 at the time 
of its execution,27 knowledge after execution being 
insufEcient 28 However, as discussed infra § 384, 
knowledge will ordinarily be presumed from the 
execution of the instrument, although the presump¬ 
tion IS only a prima facie one and may be rebutted 
Where a will written in the presence of testator 
according to his dictation is executed according to 
the Statute, it may be valid although not read to, or 
by, him, as discussed infra § 178, but if it appears 


affirmatively that testator did not read the will and 
that it was not read to him, it must be shown that 
the contents were m some way known to him 29 

Sufficiency of knoivledge or understanding If the 
testator knows and understands what the actual 
contents of the will are, this will be sufficient, al¬ 
though he may have had some erroneous opinions 
with respect to their legal effect and operation ,20 
and if he understands the effect of the instrument 
as a whole it is not material that he did not under¬ 
stand the meaning of all the technical terms used 
therein 21 

Testator unable to read will through blindness, 
illiteracy, or other infirmity In order to give valid¬ 
ity to the will of a person who is illiterate ,22 blind,2^ 
or subject to other infirmities,24 it is indispensable 
that he should know the contents of the will Never¬ 
theless the reading of the will to him,25 or the 
reading of the will to him m the presence of attest¬ 
ing witnesses,26 is not necessary where he is shown 
to have knowledge of its contents27 and the execu¬ 
tion of the will raises a piesumption that the testator 
was aware of its contents 28 

Will in language unknown to testator In the ab¬ 
sence of statute providing otherwise, 29 a will execut- 


Tex —Sanders v Maxwell, Civ App , 
265 S W2d 683 
68 C J p 606 note 67 
Purported disposition 

To be a will, paper offered for pro¬ 
bate need only purport to be a dispo¬ 
sition of writer’s property after his 
death, however informal expressions 
therein are and regardless of wheth¬ 
er writer's language is sufficient for 
intended purpose, that being a mat¬ 
ter of construction by pioper court 
after establishment of testamentary 
character of instrument 
Tenn—Carver v Anthony, 245 SW 
2d 422, 35 Tenn App 306 

21. Ky—Boggess v McGaughey, 207 
S W2d 766, 306 Ky 319 

22. Wash—In re Watkins* Estate, 
19S P 721, 116 Wash 190, 17 A L 
B 272 

23. Wash —In re Watkins' Estate, 
supra 

24 Wash—In re Watkins' Estate, 
supra 

25- Wash—In re Watkins’ Estate, 
supra, 

26. Ala—Claburn v Mathews, 61 So 
2d 83, 258 Ala 41 

Ark—Corpus Juris quoted m Meek 
V Bledsoe, 253 S W 2d 369, 370, 
221 Ark 395 

Cal —Corpus Juris cited in In re 
Johanson's Estate, 144 P 2d 72, 79, 
62 Cal App 2d 41 

Ill—Pepe V, Caputo, 97 N B 2d 260, 


408 Ill 321—Downey v Lawley, 36 
NB 2d 344, 377 Ill 298 
Kan—Corpus Juris cited in In re 
Koellen’s Estate, 176 P 2d 544, 550, 
162 Kan 395—Corpus Juris cited in 
Protheroe v Davies, 89 P 2d 890, 
899, 149 Kan 720 

Neb—In re Bose's Estate, 285 NW 
319, 136 Neb 156 

Pa—In re Dugackz’s Will, Com PI, 
31 North Co 146 

SD—In re Rowlands* Estate, 18 N 
W2d 290, 70 SD 419 
68 C J p 606 note 76 
Previously expressed Intention 

The fact that testator had previ¬ 
ously expressed intention to leave his 
property to sole beneficiary, who 
wrote purported will, did not avoid 
application of rule that testator must 
know, when signing instrument, that 
it was will 

Ill—Barber v Barber, 1 NE2d 44, 
362 Ill 634 

27 Ark —Corpus Juris quoted in 
Meek v Bledsoe, 253 S W 2d 369, 
370, 221 Ark 395—Corpus Juris 
cited in In re Koellen’s Estate, 176 
P2d 644, 550, 162 Kan 395 
NY—In re Costos* Will, 25 N Y S 2d 
306 

68 C J p 606 note 77 

28. Ark —Corpus Juris quoted m 
Meek v Bledsoe, 263 S W 2d 369, 
370, 221 Ark 395 

NY—In re Hatten, 45 Hun 590, 10 
NY St 19 


29. Ark —Corpus Juris quoted in 
Meek v Bledsoe, 253 S W 2d 369, 
370, 221 Ark 395 

Ill—Downey v Lawley, 36 NE2d 
344, 377 Ill 298 

NJ—^Day v Day, 3 N J Eq 549 

30. NY—In re Nole’s Estate, 49 N 
Y S 2d 225 

68 C J p 606 note 82 

31 NY—In re Nole’s Estate, supra 

68 C J p 607 note 84 

32. Ill —Pepe v Caputo, 97 N E 2d 
260, 408 Ill 321 

68 C J p 607 note 87 

33 Del—Davis v Rogers, 6 Del 44 

N J —Lyons v Van Riper, 26 N J 

Eq 337 

34 N J —Lyons v Van Riper, supra 

NY—In re Liddington, 4 NYS 646 

35 Pa—Appeal of Combs and 

Hankinson, 106 Pa 156 

Va—Boyd v Cook, 3 Leigh 32, 30 Va 
32 

36 Md—^Wampler v. Wampler, 9 
Md 540 

68 C J p 607 note 91 

37. Ga —Clifton v Murray, 7 Ga 
564, 60 AmD 411 

Md —Wampler v Wampler, 9 Md 
540 

38 NC—Hemphill v Hemphill, 13 
NC 291, 21 AmD 331 

39. Philippine—Acop v. Piraso, 62 
Philippine 660 

68 C J p 607 note 95. 
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ed in a language unknown to testator is valid where, 
notwithstanding this fact, it appears that he knew 
its contents,but otherwise it is void It has been 
held that the court must be clearly convinced from 
the evidence that testator was fully and accurately 
advised as to the contents of the will, and that it 
sets forth his testamentary intentions by disposing of 
his property as he desired ^2 

§ 131. Disposition of Property 

The essence of a will is a disposition of property, 
and ordinarily an instrument which disposes of no prop¬ 
erty IS not valid as a will 

The essence of a will, by its very definition, is 
a disposition of property,and an instrument which 
disposes of no property is not valid as a will, even 
though It is so designated by the maker,^4 unless 
It appoints an executor or guardian, as considered 
infra § 134, or unless it revokes a prior will, or 
revives a will previously revoked, discussed infra 
§ 135 As otherwise expressed, a will, in older to 
be valid, must either provide for the disposition of 
property after death, or nominate an executor, and 
while it may do both, it is sufficient if it does 
either 45 it is no objection, however, to the validity 
of a will that it disposes of a part only of the tes¬ 
tator’s property,45 or disposes of income without 
disposing of principal,47 or fails to dispose of a 
remainder or reversion after the termination of a 


prior particular estate,48 or that it contains no 
residuary clause,49 even though the testator intended 
and believed that his entire property was being dis¬ 
posed of ^5 The intention of the testator to give 
property must appear from the face of a will, and 
parol evidence cannot be resorted to for the pur¬ 
pose of supplying such intention 51 The fact that 
there are nontestamentary provisions along with tes¬ 
tamentary provisions in an instrument does not ren¬ 
der it inoperative as a will 52 

Will directing distribution of property under the 
lazu, or statutes of descent and distribution, is tes¬ 
tamentary m character, and valid as a will where 
properly executed 53 

Instrument nioely precatory j and only expressing 
the maker’s wishes or intentions, without affirmative¬ 
ly disposing of any property, is not a will.54 

§ 132 - Manner of Disposition; Unjust 

and Unnatural Dispositions 

A testator of sound mind has absolute dominion over 
the disposition of his property by will, and authority to 
dispose of it as he sees fit, provided he does not violate 
the law or public policy, and a will is not rendered in¬ 
valid by the mere fact that the disposition of property 
made thereby is unnatural, unreasonable, or unjust, or 
appears so to the court or to others 

It IS a general rule that a testator of sound mind 
has, in making his will, absolute dominion over the 
disposition of his property, and authority to dispose 


40 NY—In re LiQUon’s Wall, 142 
N Y S 2d 220 

Pa—In re Koslosky’s Estate, Orph , 
2 Fiduciary 570 

SD—In re Rowlands’ Estate, 18 N 
W2d 290, 70 S D 419 
Wis—In re Zych's Will, 28 NW2d 
316, 251 Wis 108 
68 C J p 607 note 96 
41. S D —Kittleson’s Estate v Kit- 
tleson, 173 NW 161, 42 S D 126 
68 C J p 607 note 97 
42 Okl—Bell v Eavia, 155 P 1132, 
55 Okl 121 

Wis —In re Arneson's Will, 107 N 
W 21, 128 Wis 112 

43. Ky—Panke v Panke, 260 SW 
2d 397 

Md—Dietrich v Morgan, 20 A 2d 175, 
179 Md 553 
68 C J p 607 note 2 

What property may pass by will see 
infra §§ 76-90 
Sole purpose 

Except for the nomination of a 
fiduciary to effectuate his wishes, the 
sole purpose of a will is to indicate 
the intention of the testator with 
respect to the disposal of those as¬ 
sets over which he possesses the au¬ 
thority for devolutionary direction 
N Y —In re Bush's Estate, 14 N Y S 
2d 223, 171 Misc 1013. 


44 Ky—^Panke v Panke, 260 SW 
2d 397—Quinlan v Quinlan, 169 S 
W 2d 617, 293 Ky 666 

Pa —In re Sciutti’s Estate, 92 A 2d 
188, 371 Pa 536 

Tenn —Howell v Moore, 14 Tenn 
App 594 

68 C J p 607 note 3 
Designation, of 'beneficiary of fund 
An instrument not purporting to 
dispose of any of the real or per¬ 
sonal estate of decedent nor to effect 
any of the purposes of a last will but 
only to substitute a specified person 
as the beneficiary of the fund pro¬ 
vided by a fraternal benefit society 
for expense incident to the death and 
burial of the member was not enti¬ 
tled to probate as the will of the 
member, notwithstanding the instru¬ 
ment embraced some expressions and 
formalities of a will 
Tex —In re Campia’s Estate, Civ 
App, 161 SW2d 164, error re¬ 
fused 

45 S D —In re Yasgaard’s Estate, 
253 NW 453, 62 S D 421 

46 Fla—In re Stephan’s Estate, 194 
So 343. 142 Fla 88, 128 AL.R 440 

Md —Rabe v McAllister, 8 A 2d 922, 
177 Md 97 

N J —In re Schubert’s Estate, 71 A 
2d 898, 7 N J Super 48—^Ziegler v 
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Sutphin, 62 A 2d 750, 1 N J Super 
147 

N C —Ferguson v Ferguson, 35 S E 
2d 231, 225 NC 376 

Pa —In re Shoemaker's Estate, 47 Pa 
Dist & Co 337, 53 Dauph Co 324 

Tex—Casey v Kelley, Civ App , 185 
S W 2d 492, error refused 

68 C J p 608 note 6 

47. Pa—In re Wickersham's Estate, 
104 A 509, 261 Pa 121 

48 NY—Stewart v Stewart, 200 N 
YS 168, 205 AppDiv 587 

49 W Va —Langfitt v Langfitt, 151 
S B 715, 108 WVa 466 

50 Minn —In re Knutson’s Estate, 
174 NW 617, 144 Minn 111 

51- ND—Montague V Street, 231 N 
W 728. 69 ND 618 

68 CJ p 608 note 11 

52 NY—In re Dash's Will, 120 N 
YS 2d 621 

53 Ga—Lucas v Parsons, 24 Oa 
640, 71 AmD 147 

54. Miss —Du Sauzay v Du Sauzay, 
63 So 273, 105 Miss 839 

Pa—In re Jamison’s Estate, 98 A 
565, 253 Pa 284 
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of It as he sees fit, provided he does not violate | the law or public policy ,52 and he may distribute 


55. U S —Schwag^er v Schwager, C i 
C AWis. 109 F2d 754 

In re Lummis’ Estate, D C N J , 
126 F Supp 379—U S Trust Co of 
New York v Sears, D C Conn, 29 
F Supp 643—Colt V Duggan, D C 
NY, 25 FSupp 268 
Ala—First Nat Bank v Hartwell, 
168 So 446, 232 Ala 413 
Ariz—In re Nolan’s Estate, 108 P 2d 
385, 66 Ariz 353 

Ark—^Dunklin v Black, 275 S W 2d 
447—Hammond v Stringer, 258 S 
W 2d 46, 222 Ark 189—Sheltering 
Arms Hospital v Shineberger, 146 
SW2d 921, 201 Ark 780—Pickering 
V Loomis, 135 S W 2d 833, 199 Ark 
720 

Cal —In re Flint’s Estate, 177 P 451, 
179 Cal 552 

In re McGivern’s Estate, 168 P 
2d 232, 74 Cal App 2d 150 
Colo—Hale v Wheeler. 114 P 2d 566, 
108 Colo 119—^Wehrle v Pickering, 
102 P2d 737, 106 Colo 134 
Conn —First Congregational Soc of 
Bridgeport v City of Bridgeport, 
121 A 77, 99 Conn 22 
Del —Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

Fla—Martin v Munroe & Chambliss 
Nat Bank of Ocala, 169 So 582, 
125 Fla 65 

Ga—Moore v Segars, 14 S E 2d 752, 
192 Ga 190 

Cummings v Cummings, 80 SE 
2d 204, 89 Ga App 529 
Ill—Logsdon V Logsdon, 104 NE2d 
622, 412 Ill 19 

Martin v Martin, 35 N E 2d 560, 
310 Ill App 622 

Ind—Able v Bane, 110 NE2d 306, 
123 Ind App 5S5 

Iowa—In re Ruedy’s Estate, 66 NW 
2d 387, 245 Iowa 1307—^In re 

French’s Estate, 44 N W 2d 706, 242 
Iowa 113—In re Kirby's Estate, 41 
NW2d 8, 241 Iowa 340—Roorda v 
Roorda, 300 NW 294, 230 Iowa 
1103 

Kan—Lafferty v Sheets, 267 P 2d 
962, 175 Kan 741—Calkin v Wal¬ 
lace. 165 P2d 224, 160 Kan 760 
Ky—^Palmer v Richardson, 223 SW 
2d 745, 311 Ky 190—Phillips v 
Johnson, 198 S W 2d 305, 303 Ky 
674—Sloan v Sloan, 197 SW2d 77, 
303 Ky 180 —Perkins’ Guardian v 
Bell, 172 SW2d 617, 294 Ky 767 
—Kiefer's Ex'r and Ex'x v Deibel, 
166 SW2d 430, 292 Ky 318—Wil¬ 
son V Stephens, 161 S W 2d 604, 
290 Ky 390—Ecken’s Ex’x v Ab¬ 
bey, 141 SW2d 863, 283 Ky 449 
—Coulter V Hardin, 119 S W 2d 
562, 274 Ky 544—Combs v Combs, 
112 SW2d 989, 271 Ky 643—Jack¬ 
son's Ex’r V Semones, 98 S W 2d 
505, 266 Ky 352 

La—Sanders v Sanders, 62 So 2d 284, 
222 La 233—McCarty v Trichel, 
46 So 2d 621* 217 La. 444—Rostrup 


V Succession of Spicer, 165 So 307, 
183 La 1087 

Michiels V Succession of Glad¬ 
den, App , 180 So 862, affirmed 183 
So 217, 190 La 917 

Me —U S Trust Co of N Y v Doug¬ 
lass, 56 A 2d 633, 143 Me 150 
Md —Stockslager v Hartle, 92 A 2d 
363, 200 Md 644 

Md—American Jewish Joint Distrib¬ 
ution Committee v Eisenberg, 70 
A 2d 40. 194 Md 193 
Mich—In re Livingston's Estate, 295 
NW 343. 296 Mich 637 
Minn—In re Mazanec’s Estate, 283 N 
W 745, 204 Minn 406 
Mo—Mississippi Valley Trust Co v 
Ruhland, 222 S W 2d 750, 359 Mo 
616 

Eberlin v Brunner, 123 S W 2d 
643, 233 Mo App 663 
Mont—Trenouth v Mulroney, 227 P 
2d 590, 124 Mont 499 
Neb—In re O'Donnell’s Estate, 64 N 
W2d 116. 158 Neb 583—In re Ben¬ 
son’s Estate, 46 NW2d 176, 153 
824—In re Wahl’s Estate, 39 
NW2d 783, 151 Neb 812—In re 
Kaiser's Estate, 34 NW2d 366, 150 
Neb 295—In re Parr’s Estate. 33 
N W 2d 454, 150 Neb 67—In re Sco- 
ville’s Estate, 31 NW2d 284, 149 
Neb 415—In re Thomason’s Es¬ 
tate, 13 NW2d 141, 144 Neb 300 
—In re Kajewski’s Estate, 279 N 
W 185, 134 Neb 486—In re Fra¬ 
zier’s Estate, 267 NW 181, 131 
Neb 61 

N J —In re Bumsted's Estate, 64 A 2d 
55. 1 N J 386 

Morrison v Reed, 70 A 2d 799, 6 
N J Super 598 

Shelley v Creighton, 55 A 2d 646, 
140 NJEa 603—Kerlin v Maher, 
52 A 2d 767, 139 N J Eq 566—In re 
Raynolds’ Estate, 32 A 2d 353, 133 
N J Eq 344—^In re Raynolds’ Es¬ 
tate, 27 A 2d 226, 132 N J Eq 141, 
affirmed 32 A 2d 353, 133 N J Eq 
344—Girard Trust Co v Schmitz, 
20 A 2d 21, 129 N JEq 444 
N Y —In re Vanderbilt's Estate, 22 N 
E2d 379, 281 NY 297, affirmed 
Whitney v State Tax Commission 
of New York, 60 S Ct 635, 309 US 
630, 84 LEd 909 

In re Baeuchle's Will, 94 N Y S 
2d 682, 276 App Div 925, affirmed 
93 NE2d 491, 301 NT o82—In re 
Price's Will, 36 NTS 2d 111, 264 
App Div 29, affirmed 46 NE2d 354, 
289 NT 751 

In re Morgan’s Estate, 82 N Y S 
2d 868, 193 Misc 405—In re Sur- 
beck’s Estate, 66 N T S 2d 487, 185 
Misc 635—In re Lavme’s Will, 4 
NTS 2d 923, 167 Misc 879—In re 
Dean’s Estate, 2 NTS 2d 757, 166 
Misc 499—In re Chalmers’ Estate, 
297 NTS 176, 163 Misc 142—In 
re Draske's Will, 290 NTS 681, 
160 Misc 687—^In re Griffin's Will, 
287 N.Y S 614, 169 Misc, 12—In re 


Sidman’s Estate. 278 NTS 43, 154 
Misc 675—In re Andrews' Estate, 
272 NTS 847, 151 Misc 361 

In re King’s Estate, 100 N Y S 2d 
363—In re Buttikofer’s Will, 79 
NTS 2d 252, affirmed 93 N T S 2d 
920, 276 App Div 863 
Ohio —Feller v Peiler, 77 N E 2d 237, 
149 Ohio St 17 

Moskowitz V Federman, 51 N E 
2d 48, 72 Ohio App 149—Fitzgerald 

V Bell, App, 39 NE2d 186 

Okl —Parnacher v Mount, 248 P 2d 
1021, 207 Okl 275 

Pa—In re Walker’s Estate, 101 A 2d 
652, 376 Pa 16—In re Johnson’s Es¬ 
tate, 87 A 2d 188, 370 Pa 125—In 
re Higbee’s Estate, 75 A 2d 599, 365 
Pa 381—In re Edge’s Estate, 14 A 
2d 293, 339 Pa 67—In re Nola's Es¬ 
tate, 3 A 2d 326, 333 Pa 106—In re 
Bryant's Estate, 173 A 190, 315 Pa 
151 

In re Duncan’s Will, 23 A 2d 357, 
147 Pa Super 133 

In re Petruzis’ Estate, Orph, 4 
Fiduciary 278, 44 Luz Leg Reg 81 
Tex—Long v Long, 125 S W 2d 1034, 
133 Tex 96, mandate conformed to, 
Civ App , 129 S W 2d 1206, error 

dismissed 138 S W 2d 798, 133 Tex 
623 

In re Gray’s Estate, Civ App, 279 

5 W 2d 936, error refused no revers¬ 
ible error—Bell v Bell, Civ App , 
248 SW2d 978, error refused no 
reversible error—Gainer v John¬ 
son, Civ App, 211 SW2d 789—Sin¬ 
gleton V St Louis Union Trust Co , 
Civ App, 191 SW2d 143, refused 
no reversible error—Stell v Salt¬ 
ers, Civ App. 83 SW2d 742 

Va —Owens v Bank of Glade Spring, 
81 SE2d 565, 195 Va. 1138—Griffin 

V Central Nat Bank of Richmond, 
74 SB 2d 188, 194 Va 485—Aider- 
man V Virginia Trust Co , 25 S E 
2d 333, 181 Va 497—^tna Casualty 

6 Surety Co of Hartford, Conn, v 
Landis, 180 S E 155, 164 Va 270 

Wis—In re Borzych’s Estate, 66 N 
W2d 164, 267 Wis 526—In re Wil¬ 
liams’ Will, 41 N W 2d 191, 266 Wis 
338 

Wyo—Burns v Burns, 224 P 2d 178, 
67 Wyo 314—In re Lane’s Estate, 
58 P 2d 416, 60 Wyo 119, rehearing 
denied 60 P 2d 360, 50 Wyo. 119 
68 C J p 608 note 15. 

Objects of bounty 

A testator of sound mind may, sub¬ 
ject to statutory restrictions, choose 
the objects of his bounty 
Colo —^Kingdom of Yugo-Slavia v 
Jovanovich, 69 P 2d 311, 100 Colo 
406 

NY—In re Liberman, 18 NB2d 658, 
279 NY 458, 122 ALB 1—In re 
Lyons’ Will, 2 NE 2d 628, 271 NY. 
204 

property of devisee or legatee 

Property of testator becomes prop- 
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his estate without rcg^ard to the views o£ juries or 
courts Accordingly, subject to any statute giv¬ 
ing a testator’s surviving spouse a right to a specified 
share of his estate, or authorizing an election by 
such spouse to take under the will or to renounce 
it and take under the law, discussed infra §§ 1256- 
1296, and to statutes relating to forced heirs and 
pretcrmitted children or issue of deceased children, 
considered in Descent and Distribution §§ 26, 45, 


and subject also to the rules as to persons who may 
take under a will, and restrictions on testamentary 
disposition generally, infra §§ 91-110, he may be¬ 
stow it or refuse to bestow it on whomsoever he 
pleases, without regard to natural or moral claims 
on his bounty, or to the motives or prejudices 
which influence him,^^ and without assigning any 
reason for his action, or even with any inac- 


erty of devisee or legatee only so far 
as it IS made such by the will, and 
then with such control, incidents of 
ownership and liability to creditors 
as are given to it in the will 
Pa —Holmesburg Bldg Ass*n v 
Badger, 18 A 2d 529, 144 Pa Super 
65 

Xiimltatiou 

(1) The rule that a testator has 
the right to dispose of his property 
in any manner that he may think 
proper is subject to limitation that 
testator cannot make any disposition 
of his effects in violation of any es¬ 
tablished rule of law 
Ill —Lydick V Tate, 44 N E 2d 583, 
380 Ill 616, 145 AL.R 1216 
(3) A Will cannot curtail a court’s 
power to require right and justice to 
be done to creditors and legatees and 
devisees, including remaindermen 
Fla—Mosgrove v Mach, 182 So 786, 
133 Fla 459 

Inter VIVOS conveyances 

In will contest, mere facts shown 
by evidence that testatrix, after mak¬ 
ing will, disposed of good portion of 
her property by inter vivos convey¬ 
ances did not prove that she lacked 
testamentary capacity at time of 
making will 

Utah—In re Buttars’ Estate, 261 P 
2d 171 

56 Cal —In re Greenhill's Estate, 
221 P2d 310, 99 Cal App 2d 155— 
In re Alegria’s Estate, 197 P 2d 571, 
87 Cal App 2d 645—In re Russell's 
Estate, 182 P 2d 318, 80 Cal App 2d 
711—In re Markham's Estate, 115 
P2d 866, 46 Cal App 2d 307—In re 
Garvey's Estate, 101 P 2d 551, 38 
Cal App 2d 449—In re Burns' Es¬ 
tate, 80 P2d 77, 26 Cal App 2d 741 
—In re Nolan’s Estate, 78 P 2d 456, 
25 Cal App 2d 738 

Ky—New v Creamer, 275 S W 2d 918 
—Phillips V Johnson, 198 SW2d 
305, 303 Ky 674 

Mich—In re Kramer’s Estate, 37 N 
W2d 564, 324 Mich 626 
Mo—Rex V Masonic Home of Mis¬ 
souri, 108 SW2d 72, 341 Mo 589 
Mont—In re Benson’s Estate, 98 P 
2d 868, 110 Mont 25 
N J—In re Alper’s Will, 60 A 2d 320, 
142 NJEq 629, affirmed 66 A 2d 
736, 2 NJ 104. 

In re Haynolds* Estate, 32 A 2d 
353, 133 NJEq 344—In re Ray- 
nolds’ Estate, 27 A 2d 226, 132 N. 


JEq 141. afflimed 32 A 2d 353, 133 
NJEq 344 

ND—Stormon v Weiss, 65 NW2d 
475 

Ohio—Feiler v Feiler, 77 NE2d 
237, 149 Ohio St 17 
Okl—Parnacher v Mount, 248 P 2d 
1021, 207 Okl 275 

Tenn —National Bank of Commerce 
v Greenberg, 258 SW2d 765, 195 
Tenn 217, 38 ALR2d 1337 
Tex—Taylor V Taylor, Civ App, 281 
S W 2d 232, error refused no re¬ 
versible error. j 

Interference I 

A testator can make such disposi- I 
tion as he wishes of his property 
without interference by the courts 
or by those who believe that some 
other disposition would be more de¬ 
sirable or practicable 
Iowa—In re Kirby’s Estate, 41 NW 
2d 8, 241 Iowa 340—In re Heller’s 
Estate. 11 NW2d 586, 232 Iowa 
1356 

NT—In re Kramer’s Estate, 16 NT 
S 2d 700, 172 Misc 598 

Presumption 

A mentally competent testator who 
m his testamentary dispositions de¬ 
parts from the course usually and 
ordinarily followed in like circum¬ 
stances IS presumed to have done so 
for rationally conceived reasons, sat¬ 
isfactory to himself 
Tenn—Cude v Culberson, 209 SW2d 
606, 30 Tenn App 628 

57. Ala —^Antone v Snodgrass, 14 
So 2d 606, 244 Ala. 501 
Ariz —In re Nolan's Estate, 108 P 2d 
385, 66 Anz 353 

Cal—In re Llewellyn's Estate, 189 P 
2d 822, 83 Cal App 2d 634, hearing 
denied 191 P 2d 419, 83 Cal App 
2d 534—In re McBaniel’s Estate, 
176 P2d 952, 77 Cal App 2d 877— 
In re Moorehouse’s Estatfe, 148 P 
2d 385, 64 Cal App 2d 210—In re 
Garvey’s Estate, 101 P 2d 561, 38 
Cal App 2d 449 

Iowa—Glider v Melinski, 26 NW2d 
379, 238 Iowa 140 

Ky—^Palmer V Richardson, 223 SW 
2d 745, 311 Ky 190—Perkins’ 

Guardian v Bell, 172 S W 2d 617, 
294 Ky 767 

Mich—^In re Teller’s Estate, 284 N 
W. 696, 288 Mich 193 
Miss —Cowart v Cowart. 61 So 2d 
776, 211 Miss 459—Ross v Biggs, 
40 So 2d 293, 206 Miss 542 
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Mo—Stevens v Meadows, 100 S W 2d 
281, 340 Mo 252 

NT—In re Rosenthal’s Estate, 123 
NTS 2d 326, 204 Misc 432, revers¬ 
ed on other grounds In re Rosen¬ 
thal’s Will, 127 NTS 2d 778, 283 
AppDiv 316, 708, affirmed 121 N 
E2d 539, 307 NT 715—In re 

Stem’s Estate, 21 NTS 2d 103, 174 
Misc 465 

Or—In re Hill’s Estate, 256 F 2d 
735, 198 Or 307—In re Walther's 
Estate, 163 P 2d 285, 177 Or 282 
Pa—In re Porter's Estate, Orph, 4 
Fay D J 37, affirmed 19 A 2d 731, 
341 Pa 476 

Tex—Long v Long, 125 S W 2d 1034, 
133 Tex 96, mandate conformed to, 
Civ App, 129 SW2d 1206, error 
dismissed 138 SW2d 798, 133 Tex 
623 

In re Good’s Estate, 274 SW2d 
900, error refused no reversible er¬ 
ror—Scheetz V Bader, Civ App , 261 
S W 2d 427, eiror refused—Jowers 
V Smith, Civ App, 237 S W 2d 805 
—Bell V Bell, Civ App, 237 SW 
2d 688—Green v Dickson, Civ App, 
208 SW2d 119, refused no reversi¬ 
ble error—^Aron v Aron, Civ App, 
168 SW2d 917, error refused—In 
re Caruthers’ Estate, Civ App, 151 
S W 2d 946, error dismissed, judg¬ 
ment correct 

Wis—In re Bauer’s Estate, 59 NW 
2d 481, 264 Wis 656. 

Wyo —Corpus Juris cited In In re 
Johnston’s Estate, 181 P 2d 611, 
615, 63 Wyo 332 
68 C J p 609 note 20 
Unfettered discretion 

The law leaves everything to tes¬ 
tator’s unfettered discretion as to 
disposition of his property by will on 
assumption that nothing short of 
mental unsoundness will avoid will, 
though, in some instances, caprice, 
passion, or power of new ties may 
lead to neglect of claims which 
should be attended to 
Ark—McWilliams v Neill, 155 SW 
2d 344, 202 Ark 1087—Pernot v 
King, 110 SW2d 539, 194 Ark 896 
58 Mo—Clark v Powell, 175 SW 
2d 842. 351 Mo 1121 
Pa—In re Lovenng'a Estate, 96 A 
2d 104, 373 Pa 360 

In re Laughlin's Estate, 42 A 2d 
173, 157 Pa Super 155, reversed 
on other grounds 46 A 2d 477, 354 
Pa 43, 166 ALR 891. 
i 68 C J. p 609 note 21. 



94 C.J.S, 


§ 132 WILLS 


curate or untrue statement of his reason 

Therefore, a will is not rendered invalid by the 
mere fact that the disposition of property made 
thereby is unnatural, unreasonable, or unjust, or ap¬ 
pears so to the court or to others,^® or is not in 
conformity with the statute of descent or distribu¬ 
tions,^^ and nothing in the law prevents a testator 
from making a will as eccentric, injudicious, or un- 

or the like, may 


dictate 63 However, the unjust or unnatural char¬ 
acter of a scheme of distribution may be evidence 
tending to show that fraud or undue influence was 
practised on the testator, as discussed infra § 255, 
or a lack on his part of testamentary capacity, supra 
§§ 44, 62 

In accordance with the foregoing rules, the tes¬ 
tator, by will, may make an unequal distribution or 
division among 


just as caprice, frivolity, revenge, 

59 NT —In re Shumwav's Will, 246 
NTS 178, 138 Misc 429 
Discrimination 

Where evidence discloses that 
there were reasons present in testa¬ 
tor’s mind for discrimination against 
contestants, it is not for jurors oi 
appellate court to say that reasons 
were good or bad 

Cal —Sanders v Crabtree, 112 P 2d 
923, 44 Cal App 2d 602 

60, Ariz—In re Smith’s Estate, 91 
P 2d 254, 53 Anz 505 
Ark—^Dunklin v Black, 275 S W 2d 
447—Toombs v Blankenship, 221 
SW2d 417, 215 Ark 551—Blake 

V Simpson, 215 S W 2d 287, 214 
Ark 263 

Cal—In re White’s Estate, 276 P 2d 
11, 128 Cal App 2d 659—In re Ale- 
gria’s Estate, 197 P 2d 571, 87 Cal 
App 2d 645—In re Hilker’s Estate, 
194 P2d 132, 85 Cal App 2d 680—In 
re McGivern's Estate, 168 P 2d 232, 
74 Cal App 2d 150—In re Rabino- 
witz' Estate, 135 P 2d 579, 58 Cal 
App 2d 106—In re Garvey's Estate, 
101 P2d 561, 38 Cal App 2d 449—In 
re Muller's Estate, 57 P 2d 994, 14 
Cal App 2d 129 

Ga —^Leventhal v Baumgartner, 61 S 
E2d 810, 207 Ga 412—Whitfleld v 
Pitts, 53 SE2d 549, 205 Ga 269— 
Scott V Gibson, 22 S E 2d 61, 194 
Ga 503—Thompson v Mitchell, 16 
SE2d 540, 192 Ga 750 
Ill —Heideman v Kelsey, 111 N E 2d 
538, 414 Ill 453—Lewis v Dea- 
mude, 33 N B 2d 440, 376 Ill 219— 
Quathamer v Schoon, 19 N E 2d 
750, 370 Ill 606 

Ind —Ford v Cleveland, 44 N E 2d 
244, 112 Ind App 420 
Ky—Palmer V Richardson, 223 SW 
2d 745, 311 Ky 190—Combs v 

Combs. 112 SW2d 989, 271 Ky 
543 

Md—Grant v Curtin, 71 A 2d 304, 
194 Md 363 

Mo —Callaway v Blankenbaker, 141 
S W2d 810, 346 Mo 383 
McGirl V Wiltz, App, 148 SW 
2d 822 

Neb —In re O'DonneH's Estate, 64 N 
W2d 116, 158 Neb 583—In re Feh- 
renkamp’s Estate, 48 NW2d 421, 
154 Neb 488—In re Farr's Estate, 
33 NW2d 464, 150 Neb 67—In re 
Thomason's Estate, 13 NW2d 141, 
144 Neb 300—In re Bose’s Estate, 
285 NW 319, 136 Neb 156. 


NH—Covan v Cowan, 6 A 2d 179, 
90 NH 198 

NJ—In re Hoover’s Estate, 91 A 2d 
155, 21 NJ Super 333 

In re Raynolds’ Estate, 32 A 2d 
353, 133 NJEq 344—In re Rayn¬ 
olds’ Estate. 27 A 2d 226, 132 NJ 
Eq 141, affirmed 32 A 2d 353, 133 
NJEq 344—In re Neuman’s Es¬ 
tate, 26 A 2d 499, 132 NJEq 7, 
reversed on other grounds 32 A 
2d 826, 133 NJEq 532—In re 

White’s Estate, 20 A 2d 442, 139 
NJEq 566—Girard Trust Co v 
Schmitz, 20 A 2d 21, 129 NJEq 
444 

In re Loon’s Will, 28 A 2d 281, 20 
NJMisc 376, affirmed 28 A 2d 288, 
132 NJEq 316 

NT—In re Richards’ Will, 292 NT 
S 384, 249 AppDiv 793, affirmed 
13 NE 2d 455, 277 NT 620 
In re Nones’ Will, 86 NTS 2d 
226 

Ohio —Holt V Miller, App, 33 N E 2d 
400, affirmed 14 NE2d 409, 133 
Ohio St 418 

Fitzgerald v Bell, 6 Ohio Supp 
119, affirmed, App, 39 NE2d 186 
Tenn—Cude v Culberson, 209 SW 
2d 506, 30 Tenn App 628 
Tex—^In re Good’s Estate, Civ App , 
274 S W 2d 900, error refused no 
reversible error—^Bledsoe v Short, 
Civ App, 264 SW2d 445, refused 
no reversible error—Vogt v Meyer, 
Civ App. 169 SW2d 745 
Wash—In re Miller’s Estate, 116 
P2d 526, 10 Wash 2d 258—In re 
Bottger’s Estate, 129 P 2d 618, 14 
Wash 3d 676 

WVa—Ritz V Kingdon, 79 S E 2d 
123—Ebert v Ebert, 200 SE 831, 
120 WVa 722 

Wyo — Corpus Juris cited in In re 
Johnston's Estate, 181 P 2d 611, 
615, 63 Wyo 332 
68 C J p 609 note 23 
"Unnatural will" see supra § 1 
Degal right 

A testator who has legal capacity 
to make a will has the legal right 
to make an unequal, unjust, or un¬ 
reasonable will 

Va—Grimes v Crouch, 7 S E 2d 115, 
175 Va 126 
tTmmpoitauce 

Whether will is unnatural in its 
provisions is of no great impor¬ 
tance, in absence of sufficient evi¬ 
dence that It was not spontaneous act 
of a competent testator 
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heirs or relatives,®* provide for 

Cal—In re Tribbey’s Estate, 135 P 
2d 603, 58 Cal App 2d 100 
Approbation 

One IS not bound to bequeath one’s 
property so as to gam the appioba- 
tion of one's contemporaries, the 
wise, or the good 

Cal—In le Moorehouse's Estate, 148 
P2d 385, 64 Cal App 2d 210 

61 Ga—Brumbelow v Hopkins, 29 
SE 2d 42, 197 Ga 247 

Tex—Long v Long, 125 S W 2d 1031, 
133 Tex 96, mandate conformed to, 
Civ App, 129 S W 2d 1206 error 
dismissed 138 S W 2d 798, 133 Tex 
623 

Gainer v Johnson, Civ App, 211 
SW2d 789 

Wyo — Corpus Juris cited m In re 
Johnston's Estate, 181 P 2d 611, 
615, 63 Wyo 332 
68 C J p 611 note 24 
The purpose of statute of wills was 
to give an owner of property, having 
testamentary capacity, the right to 
dispose of it according to his own 
will and wigh, and contraiy to usual 
rules of inheritance fixed by the stat¬ 
ute of descent 

Ky—Howe v Howe’s Ex’r, 155 SW 
2d 196, 287 Ky 756 

62 Ark—Parette v Ivey, 190 SW 
2d 441, 209 Ark 364—Puryear v 
Puryear, 94 S W 2d 695, 192 Ark 
692 

Cal—In re White’s Estate, 276 P 2d 
11, 128 Cal App 2d 659 
Ga—Moreland v Word. 74 S E 2d 82, 
209 Ga 463 

Mo—Lastofka v Lastofka, 99 S W 2d 
46, 339 Mo 770 

N J —In re Raynolds' Estate, 32 A 
2d 353, 133 NJEq 344 
Tex—Bridges v Howell, Civ App, 
122 S W2d 665 
68 CJ p 611 note 25 
Arbitrary disposition 

A testator may be as arbitrary as 
he pleases in disposing of his prop¬ 
erty 

Del —Carlisle v Delaware Trust Co , 
99 A 2d 764 

63 Ark—Scott v Dodson, 214 SW 
2d 357, 214 Ark 1 

Cal —^In re Hilker's Estate, 194 P 2d 
132, 85 Cal App 2d 680 
Ill—Heideman v Kelsey, 111 NB2d 
538, 414 Ill 453—Logsdon v Logs¬ 
don, 104 NE2d 622, 412 Ill 19— 
Stewart v. Sunagel, 68 NE2d 268, 
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his spouse to the exclusion of other blood relations,®^ 
prefer some children or heirs to others,or give a 
child all®® or little®'^ of his estate, or disinherit him 
completely ®® The testator is under no duty to 


leave his property to his spouse or relatives,®^ he 
may leave his estate to strangers to testator^s blood 
to the exclusion or virtual exclusion of his family 
or heirs,or bestow his property on persons who 


394 Ill 209—Lewis v Deamude, 33 
NE2d 440, 376 Ill 219—Quatha- 
mer v Schoon, 19 NE2d 750, 370 
Ill 606 

Martin v Martin, 35 ]SrE2d 560, 
310 IIlApp 622 

Ind—Powell v Ellis, 105 N‘E2d 348, 
122 IndApp 700 

Ky—Teegarden v Webster, 199 SW 
2d 728, 304 Ky 18—Perkins* Guard¬ 
ian V Bell, 172 SW2d 617, 294 Ky 
767 

Md—Gilbert v Gaybnck, 73 A 2d 
482, 195 Md 297 

Miss—Blalock v Magee, 38 So 2d 
708, 206 Miss 209 

Mo—Smith V Pitzjohn, 188 S W 2d 
832, 354 Mo 137 

N J —In re White’s Estate, 20 A 2d 
442, 129 N JEq 566 
NY—In re Bremer’s Will, 283 NY 
S 159, 157 Misc 221 
Pa—In re Lovering’s Estate, 96 A 
2d 104, 373 Pa 360 

Tenn—Cude v Culberson, 209 S W 2d 
506, 30 Tenn App 628 
Wis—In re Dobson's Will, 46 NW 
2d 758, 258 Wis 587 
Wyo—In re Nelson’s Estate, 266 P 
2d 238, 72 Wyo 444 
68 CJ p 609 note 23 [a] (8) 

64 Cal—In re Comino’s Estate, 131 
P2d 599, 55 Cal App 2d 806 

68 CJ p 609 note 23 [a] <4) 

Jiegality of marriage 

Whether testator and proponent 
wer*» legally married was immate¬ 
rial in determining whether testa¬ 
tor’s will was an unnatural will, 
where testator believed proponent to 
be his wife, since it was the appar¬ 
ent rather than the legal relation¬ 
ship of the parties that was signifi¬ 
cant 

Cal —In re Comino’s Estate, supra 

65 Ga —Scott v Gibson, 22 S E 2d 

51, 194 Ga 503—Thompson v 

Mitchell, 16 SE2d 540, 192 Ga 
750 

Mich—In re Hannan’s Estate, 23 N 
W2d 222, 315 Mich 102 
Minn—In re Meehan’s Estate, 18 N 
W 2d 781, 220 Minn 1 
Mo—Kadderly v Vossbrink, 149 S 
W2d 869 

NJ—In re Loon's Will, 28 A 2d 281, 
20 NJMisc 376, affirmed 28 A 2d 
288 , 132 N JEq 316 
Pa—In re Kocher’s Estate, 46 A 2d 
488, 354 Pa 81 

Ya—Bird v Newcomb, 196 SE 605, 
170 Va 208 

68 CJ p 609 note 23 [a] (1), (3) 
Preference to stepoliildren 
Ky —^Allen v Henderson, 184 S W 2d 
885, 299 Ky 92 

Preference over grandoMldren 

That nieces and nephew of testa¬ 


trix were preferred in will to testa¬ 
trix’ grandchildren may be unusual 
and unnatural, but testatrix had 
right to make such a disposition of 
her property, and unless it is shown 
that she was mentally incapacitated 
in some way, the will would not be 
set aside for such reason 
Fla—Wartmann v Burleson, 190 So 
789, 139 Fla 458 

66 Ohio —City Nat Bank & Trust 
Co V Kelly, 1 Ohio Supp 311 
67- Minn—In re Bergquist’s Estate, 

1 NW2d 418, 211 Minn 380 
Nev—Sarrazin v First Nat Bank of 
Nevada, 111 P 2d 49, 60 Nev 414 
Ohio —City Nat Bank & Trust Co v 
Kelly, 1 Ohio Supp 311 
68 . Cal—Jones v Blankenburg, 
App , 94 P 2d 92 

Iowa—Green v Ellsworth, 267 NW 
714, 221 Iowa 1098 

Ky—Hehr’s Adm’r v Hehr, 157 SW 
2d 111, 288 Ky 580 
Mich—In re Vallender's Estate, 17 
NW2d 213, 310 Mich 359 
NY—Hirschfield v Ralston, 66 NY 
S 2d 59 

Ohio —City Nat Bank & Trust Co v 
Kelly, 1 Ohio Supp 311 
Okl—Munson v Snyder, 275 P 2d 
249 

Or—In re Detsch’s Estate, 229 P 2d 
264, 191 Or 161 

Tenn—Cude v Culberson, 209 SW 
2d 506, 30 Tenn App 628 
Tex—Bass v Bass, Civ App, 207 
S W 2d 103, refused no reversible 
error 

68 CJ p 609 note 23 [a] (2), (3), 
(5) 

Purpose of law empowering person 
to dispose of property by will is to 
enable testator to disinherit child 
entirely 

Neb—In re Alexander’s Estate, 258 
NW 655, 128 Neb 334 

Poster child. 

(1) Contract of adoption, even 
when established, would not deprive 
foster parent of right to make a 
testamentary disposition of his es¬ 
tate which left nothing to the fos¬ 
ter child 

Ark—Stanley v Wacaster, 178 SW 
2d 50, 206 Ark 872 
Mich —In re Darmstaetter's Estate, 
292 NW 495, 293 Mich 696 

(2) Adopted child of life beneficia¬ 
ry of testamentary trusts created by 
beneficiary's father and aunt had no 
vested right to inherit or otherwise 
participate in estates of adopting 
parent’s father and aunt but could 
take under their wills only if intent 
be found that he should taice 

Ohio —Central Trust Co v Hart, 80 
NE2d 920, 82 Ohio App 450. 
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Children bom out of wedlock 
Anz —In re Cook's Estate, 159 P 2d 
797, 63 Anz 78 

69 Colo —Gehm v Brown, 245 P 2d 
865, 125 Colo 555 

Miss —O'Bannon v Hennch, 4 So 2d 
208, 191 Miss 815 

Mo—Clark v Powell, 175 S W 2d 
842, 351 Mo 1121 

Neb —In re O’DonneH’s Estate, 64 
NW2d 116, 158 Neb 583—In re 
Kaiser’s Estate, 34 NW2d 366, 
150 Neb 295—In re Scoville’s Es¬ 
tate. 31 NW2d 284, 149 Neb 415— 
In re Goist's Estate, 18 N W 2d 513, 
146 Neb 1—In re Bose’s Estate, 
285 NW 319, 136 Neb 156—In re 
Frazier’s Estate, 267 NW 181, 131 
Neb 61 

Nev—First Nat Bank of Nev v 
Wollf, 202 P2d 878, 66 Nev 51 
Ohio—Cential Trust Co v Hart, 80 
NE2d 920, 82 Ohio App 450 
Pa—In re Geist’s Estate, 191 A 29, 
325 Pa 401 

SD—In re Rowlands’ Estate, 18 N 
W 2d 290, 70 SD 419 
Wash—Cissna v Beaton, 98 P 2d 
651, 2 Wash 2d 491 

Wyo—Bianson v Roelofsz, 70 P 2d 
589, 52 Wyo 101 
68 C J p 609 note 20 [a] 

70 Anz—In re Gary's Estate, 211 
P 2d 815, 69 Anz 228 

Cal —In re Leahy’s Estate, 54 P 2d 
704, 5 Cal 2d 301 

In re Fraser’s Estate, 170 P 2d 
704, 75 Cal App 2d 99—In re 
Shields’ Estate, 121 P 2d 795, 49 
Cal App 2d 293—In re Garvey's Es¬ 
tate, 101 P2d 551. 38 Cal App 2d 
449 

Fla—^Watts v Newport, 6 So 2d 829, 
149 Fla 181 

Ga—Crutchfield v McCallie, 5 S E 2d 
33. 188 Ga 833 

Ill—Heideman v Kelsey, 111 NE2d 
538, 414 Ill 453—Lewis v Dea¬ 
mude, 33 NE2d 440, 376 Ill 219 
—Quathamer v Schoon, 19 N E 2d 
750, 370 Ill 606 

Cooper V Cooper’s Estate, 111 
NE2d 564, 350 Ill App 37 
Ky—Perkins’ Guardian v Bell, 172 
S W 2d 617, 294 Ky 767 
Md—Stockslager v Hartle, 92 A 2d 
363, 200 Md 544 

Or—In re Hill’s Estate, 256 P 2d 
735, 198 Or 307 

Pa—In re Rzedzianowski’s Estate, 
25 A 2d 600, 148 Pa Super 3C1 
Tex—Chambers v Winn, Civ App , 
133 S W 2d 279, leversed on othoi 
grounds 154 S W 2d 454, 137 Tex™ 
444 

Va—Tate v Wien, 40 S E 2d 188, 
185 Va 773 
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are ordinarily not deemed the natural objects of his 
bounty,or leave his property to charitable, educa¬ 
tional, or religious institutions So a will is not 
rendered invalid by reason of failure of the testa¬ 
tor to provide for some or all of his relatives 
or heirsJ^ 

§ 133. Tenure, Estate, or Interest Which 
May Be Created 

Testator may devise land as he pleases and by such 
tenure as he desires, provided he violates no rule of law 
or public policy. 

The owner of land, so long as he violates no rule 
of law or public policy, may devise land as he 
pleases and by such tenure as he desires How¬ 
ever, the estate created must be one recognized by 
law *^6 A decedent may give his property outright 
in its entirety to one or more persons, or may 


divide his gift as to any particular item by donating 
the beneficial use thereof for a period of not ex¬ 
ceeding two lives in being at his death to one in¬ 
dividual or set of individuals, and give ultimate 
possessory ownership to still others Personalty 
as well as realty is a proper subject of limitation by 
will.'^^ 

§ 134. Appointment of Executor or Guardian, 
and Provision for Payment of Debts 

An instrument in testamentary form may be valid 
and effective as a will which nominates or appoints an 
executor, without disposing of any property, and a will 
IS not invalid because it fails to provide for the payment 
of debts 

An instrument in testamentary form which nomi¬ 
nates or appoints an executor is not invalid or in¬ 
effective as a will merely because it contains no 
disposition of property,*^9 or because it is for any 


Wis—In re Puls’ Will, IS NW2d 
321, 246 Wis 660 
68 CJ p 609 note 23 [a] (7) 

71. XJ S —Schwager v Schwager, C 
CAWis. 109 F2d 754 

72. Cal —In re McGivem’s Estate, 
168 P2d 232, 74 Cal App 2<i 150 

NJ—Alper v Alper, 60 A 2d 880, 
142 NJEq 647, affirmed 65 A 2d 
737, 2 NJ 105, 7 A L R 2d 1350 
NT—In re Kimball's Will, 281 NT. 

S 605, 156 Misc 338 
Defunct institution 

The fact that the ultimate benefi¬ 
ciary of testator's entire estate was 
a defunct institution did not estab¬ 
lish that testator's will was an un¬ 
natural one where it was reason¬ 
ably probable that with testator's 
gift added to the institution’s en¬ 
dowment funds, the institution would 
be able to resume its activities 
Ky—Perkins’ Guardian v Bell, 172 
S W 2d 617, 2D4 Ky 767 

73. Cal —In re Doty's Estate, 201 
P2d 823. 89 Cal App 2d 747—In re 
McGivern’s Estate, 168 P 2d 232, 
74 Cal App 2d 150 

Iowa—In re Heller’s Estate, 11 NW 
2d 586, 232 Iowa 1356 
Ky —Teegarden v Webster, 199 SW 
2d 728, 304 Ky 18—Barryman v 
Sidwell, 129 SW2d 154, 278 Ky 
713 

l^ea&ons 

A will cannot be set aside because 
the testatrix disinherits a near rela¬ 
tive, motivated by reasons which 
to a couit would appear to be entitled 
to little weight 

Wash—In re Sinclair's Estate, 113 i 
P 2d 65, 8 Wash 2d 611 

74. Mo—Hennings v Hallar, 149 S 
W2d 338, 347 Mo 827 
Pa —In re Mohler's Estate, 22 A 2d 
680. 343 Pa. 299. 


Collateral heirs 

Cal—In re Del Fosse’s Estate, 154 
P2d 734. 67 Cal App 2d 490 

75. Iowa—Moore v McKinley, 69 
NW2d 73 

Appomtmeut 

An owner of property may. by will, 
appoint the person to whom such 
property shall go upon owner’s death 
or an owner may give to another 
a power of appointment over such 
property to be exercised at a future 
time 

NT—In re Vanderbilt’s Estate, 22 
NE2d 379, 281 NT 297, affirmed 
Whitney v State Tax Commis¬ 
sion of New York, 60 S Ct 635, 309 
US 630, 84 DEd. 909 
Puture estates may be created by 
will 

Va—Harlan v Weatherly, 31 S E 2d 
263, 183 Va 49 
Farts of same fund 
Bequests of different parts of the 
same fund can be made to single 
individual 

NY—In re Hilliard’s Will, 299 NT 
S 788, 164 Misc 677, affirmed In re 
Myers, 5 NTS 2d 92, 234 App Div 
879, reargument denied In re Hil¬ 
liard’s Estate. 7 N Y S 2d 111, 255 
App Div 781 

76 Ohio—^Rugg V Smith, 177 NE 
784, 40 Ohio App 101 
69 C J p 430 note 53 
Validity of 

Conditions and restrictions repug¬ 
nant to nature of estate or inter¬ 
est created see infra § 978 
Executory devise see infra § 916 
Remainder after fee see infra § 
910 

Exemption 

Testatrix was held not entitled 
during her lifetime to exempt her 
property from state’s power to regu¬ 
late incidents of its tenure, and could 

912 


not by will confer such exemption on 
property passing thereunder 
NT—Sand v Beach, 200 NE 821, 
270 NT 281 

77 NY—In re Hilliard's Will, 299 
NTS 788, 164 Misc 677, affirmed 
In re Myers, 5 NTS 2d 92, 254 
App Div 879, reargument denied 
In re Hilliard’s Estate, 7 NTS 
2d 111, 255 App Div 781—In re 
Densen’s Estate, 296 NTS 567, 
163 Misc 232—In re Shupack’s Es¬ 
tate, 287 NTS 184, 158 Misc 873 
In re Dannger’s Will, 58 NTS 
2d 790, modified on other grounds 
67 NTS 2d 130, 271 App Div 888 

78, Me—Union Safe Deposit & 
Trust Co V Wooster, 130 A. 433, 
125 Me 22, 25 
69 C J p 430 note 54 
A life estate, with remamder over 
to designated persons, may be creat¬ 
ed in personalty, at least in person¬ 
alty of a more permanent nature, di¬ 
rectly by will without the interven¬ 
tion of a trustee 

NC—Williard v Weavil, 23 S E 2d 
890, 222 NC 492 

79 Ala — Corpus Juris cited iu 
Parrish v Gamble, 174 So 303, 
306, 234 Ala 220 

Cal —McMahon v State Bar, 246 P. 
2d 931, 39 Cal 2d 367 
In re Selditch's Estate, 204 P 2d 
364, 91 Cal App 2d 62—In re Phil¬ 
ippi's Estate, 161 P 2d 1006, 71 Cal 
App 2d 127 

Pla—Leffler v. Leffier, 10 So 2d 799, 
151 Fla 455 

Iowa—In re Swanson's Estate, 31 N 
W2d 385, 239 Iowa 294 
NT—In re Traversi’s Estate, 64 
NTS 2d 463. 189 Misc 251 
In re Dome's Will, 48 NTS 
2d 841. 

Ohio —re Crowe's Will, 4 Ohio. 
Supp 370. 
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reason inoperative to dispose of propeity,SO as 
where the sole beneficiary has died,8i and this is 
true of an instrument which, under a statute au¬ 
thorizing It, appoints a guardian 82 Qn the other 
hand, a will which makes a disposition of property 
is not invalid or insufficient because it does not 
nominate or appoint an executor,83 notwithstanding 
the selection of a person to execute the testator’s 
testamentary purpose is important and material from 
the standpoint of a testator’s intention and ordinarily 
constitutes an integral pait of his will 84 The legis¬ 
lature has the power to qualify a testator’s right of 
appointing an executor 85 

A provision of a will directing pa 3 nnent of the 
testator’s just debts and funeral expenses out of his 
estate is valid,86 but a will is not invalid because 
it fails to provide for the payment of debts,87 or 
because it fails to provide for the filing of a list 
of claims due the estate 88 

§ 135. Revocation or Revival of Prior Will 

An instrument m testamentary form which merely 
revokes a prior will or declares an intention to revive a 
prior will may be valid as a will 


An instrument in testamentary form, which mere¬ 
ly revokes a prior will, 8® or which merely declares 
the maker’s intention or wish that a certain prior 
will, which has been revoked, shall be deemed his 
will,90 is valid as a will, although it does not in terms 
dispose of any property. 

§ 136. Will Distinguished from Other In¬ 
struments 

Whether a particular instrument disposing of prop¬ 
erty IS a will or an instrument of another kind is to be 
determined by the disposition made by the instrument, 
that IS, whether it is not to take effect until the death 
of the maker, and is revocable until that occurs 

The question whether a particular instrument dis¬ 
posing of property is a will or an instrument of 
another kind is to be determined by the disposi¬ 
tion made by the instrument, that is, whether it is 
a disposition of property not to take effect until 
the death of the maker, and is revocable until that 
occurs As a general rule, the question is to be 
determined in accordance with the manifested in¬ 
tention of the maker of the instrument ,92 but 
it has been held that the intention of the maker. 


Pa—In re Sando’s Estate, 66 A 2d 
312, 362 Pa 1 

SD—In re Vasg-aard’s Estate, 253 
NW 453, 62 SD 421 
Tex —Corpus Juris cited in Boyles 
V Gresham, 263 S W 2d 935, 937 
68 C J p 611 note 28 
Special disposition 
The naming of executor without 
making devise or beauest of proper¬ 
ty, while it does not invest executor 
with title, may be regarded as a spe¬ 
cial disposition of property to execu¬ 
tor for administration purposes 
Tex—Boyles v Gresham, supra 
Instrument merely appointing execu¬ 
tor as entitled to probate see infra 
§ 312 

Necessity that will make disposition 
of property in general see supra § 
131. 

80. NY—In re Fiickey’s Will, 96 
NTS 2d 825, 198 Misc 716, revers¬ 
ed on other grounds In re Pnekey’s 
Estate. 114 NTS 2d 270, 280 App 
Div 880. 

SD—In re Vasgaard's Estate, 253 
NW 463, 62 SD 421 
68 C J p 611 note 29 

81. Cal—In re Hickman’s Estate, 36 
P 118, 101 Cal 609 

82 NT—In re Meyer, 131 NTS 
27, 72 Misc 566, 2 NTCivProc.N 
S , 364, 8 Mills Surr 202 

83 Cal—In re Kinney’s Estate, 104 
P2d 782, 16 Cal 2d 50 

Mich—In re Cosgrove's Estate, 287 
NW 466, 290 Mich 268, 125 A LR 
410 

SD—In re Vasgaard’s Estate, 253 N 
W 463, 62 SD 421. 

94 C J S.—68 


Tenn —Pulley v Cartwright, 137 S 
W2d 336, 23 Tenn App 690 

68 C J p 611 note 32 

84 NT—In re Winters’ Will, 98 N 
TS2d 312, 277 App Div 24, motion 
denied 95 NB2d 43, 301 NT 680, 
affirmed 98 NE2d 477, 302 NY 
666, motion denied 100 NE2d 43, 
302 NT 845 

85, Minn —In re Crosby's Estate, 
15 NW2d 501, 218 Mmn 149 

86 Ohio—Floweis v Metcalf, 4 
Ohio Supp 177, appeal dismissed 9 
Ohio Supp 199 

87 Va—Moon v Nor veil, 36 SE 
2d 632, 184 Va 842 

68 C J p 611 note 33 

88. Tex —^Norling v yVnght, Civ 
App, 99 SW2d 403 

89 Or—Sullivan v Murphy, 179 P 
680, 92 Or 62 

68 C J p 611 note 34 

90 Iowa—In re Cameron's Estate, 
241 N W 458, 215 Iowa 63 

91. Cal —In re Howe’s Estate, 180 
P 2d 6, 31 Cal 2d 395, 1 A L R 2d 
1171 

Ky —De Lapp v Anderson, 203 S W 
2d 388, 305 Ky 333 

Mich—In re Boucher’s Estate, 46 N 
W2d 677, 329 Mich 669 

Miss—^Ates V Ates, 196 So 243, 189 
Miss 226 

N Y —City Bank Farmers Trust Co 
V Neary, 27 NTS 2d 979, appeal 
dismissed 27 NTS 2d 1017, 261 

App Div 1079, reargument denied 
28 NTS 2d 707, 262 App Div 756 

Pa—In re Reist's Estate, Orph, 49 
Lane L Rev 307 

yi3 


Vt—Scott V Beland, 45 A 2d 641, 114 
Vt 383 

Va—Spinks v Rice, 47 S E 2d 424, 
187 Va 730 

Wash—In re Murphy’s E'=5late, 75 P 
2d 916, 193 Wash 400, opinion ad¬ 
hered to 81 P2d 779, 196 Wash 
695 

68 C J p 612 note 45 
Conclusiveness of probate as to tes¬ 
tamentary character of instrument 
see infra § 673 

Instrument operating as will and also 
as other document see infra § 165 
Revocability as essential character¬ 
istic of wills see supra § 127 
Time will takes effect see supra § 
128. 

Ambulatory 

(1) An instrument that is “testa¬ 
mentary” in character operates only 
on and by reason of maker's death 
and, until then, it has no effect, and 
it IS this ambulatory quality which 
is characteristic of amIIs 

Mich—Ireland v Lestei, 298 NW 
488, 298 Mich 164 

(2) Ambulatory character of will 
generally see supra § 223 

92. Cal—Bergman v Oinbaun, 92 P 
2d 654, 33 Cal App 2d 680 
Conn —Costello v Costello, 73 A 2d 
333, 136 Conn 611—Bowen v Mor- 
gillo, 14 A 2d 724, 127 Conn IGl 
Ky—Corpus Juris quoted iu Vaugh v 
Metcalf, 118 S W 2d 727, 729, 274 
Ky 379—Todd v Williams’ Adm’x, 
95 SW2d 693. 264 Ky 788 
Okl —Corpus Juris quoted lu Black- 
well V Lee, 15 P 2d 574, 678, 160 
1 Okl 73. 
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§ 136 WILLS 


while important, is not conclusive While they 
are factors to be considered, neither the form of 
the instrument,the presence or absence of ex¬ 
pressions therein declaratory of testamentary char¬ 
acter,95 or of words apt to testamentary disposi¬ 
tions,96 nor the name applied to it by the person 
executing it, or his belief as to its character,97 
nor the fact that the paper is or is not under seal,9S 
is conclusive as to whether or not an instrument is 
testamentary So, whatever its form, and even 
though it appears on its face to have been made in 
pursuance of a previous promise, compact or obli¬ 
gation, or recites a consideration for its making,99 
an instrument which passes no present interest and 


is to become effective at the death of the maker is 
testamentary in character and is operative, if at all, 
as a will 1 For an instrument which is testamen¬ 
tary in character to be effective as a will, it must 
be executed in accordance with the statute of wills 
and must meet the other requisites of a valid will 2 

On the other hand, an instrument which creates 
or passes a present interest or obligation,9 or which 
is not dependent on the death of the maker for its 
consummation or effectiveness,4 is not a will, even 
though enjoyment of such interest is postponed 
until the death of the maker,6 or is contingent on the 
survivorship of the donee 6 If the owner of prop¬ 
erty can find a means of disposing of it inter vivos 


Tenn— Corpus Juris (Quoted lu Smith 
V Prichard, 122 S W 2d 829, 836, 
22 TennApp 321 
68 C J p 612 note 43 

93 Wis—Sheldon v Blackman, 205 
NW 486, 188 Wis 4 

94 Wis—Sheldon v Blackman, su¬ 
pra 

Form of will generally see infra § 
165 

The informal character of a ivaper 
IS element in determining whether or 
not it was intended to be testamen¬ 
tary, but the character becomes a 
matter of no moment when it appears 
thereby that the deceased's purpose 
was to make a posthumous gift 
Pa—In re Gibson’s Estate, 193 A 
302, 128 Pa Super 44 
Any wntingf executed with the for¬ 
malities of a will, no matter in what 
form, if intended as a will, and not 
to take effect until the maker’s death, 
may be construed as testamentary 
and admitted to probate, if revocable 
at any time at the pleasure of the 
maker 

Ky—Moss V Hodges, 172 S W 2d 584, 
294 Ky 677 

95 Ala—Daniel v Hill, 62 Ala 430 
NY—In re Diez, 50 NY 88 

96 Cal—Brandt v Brandt, 260 P 
342. 85 Cal App 720 

68 C J p 612 note 40 

97. Miss—Peebles v Rodgers, 50 So 
2d 632, 211 Miss 8 

68 C J p 612 note 41 
Animus testandi not dependent on 
knowledge or understanding that 
instrument is will see supra § 129 

98. Md—Cover v Stem, 10 A 231, 
67 Md 449, 1 Am S R 406 

N Y —Wuesthoff v Germania L Ins 
Co, 14 NB 811, 107 NY 580 

99. Tex —Grubb v Anderson, Civ 
App. 38 S W2d 847 

68 C J p 612 note 47 
Contract distinguished from will see 
infra § 140 

1. US —H4l6 V Campbell, D C Iowa, 
46PSUPP 772. 


Colo—Urbancich v Jersin, 226 P 2d 
316, 123 Colo 88 

Ill—Fonda v Miller, 103 N E 2d 98 
411 Ill 74 

Ind—Van Orman v Van Orman, 41 
NB2d 693, 112 Ind App 394 

Ky—De Lapp v Anderson, 203 SW 
2d 388, 305 Ky 333—Glocksen v 
Holmes, 186 S W 2d 634, 299 Ky 626 
—Moss V Hodges, 172 S W 2d 684, 
294 Ky 677— Corpus Juiis q.uoted 
in Vaugh v Metcalf, 118 S W 2d 
727, 729, 274 Ky 379 

Mo—Goins V Melton, 121 S W 2d 821, 
343 Mo 413—Thorp v Daniel, 99 

5 W 2d 42, 339 Mo 763 

Neb—Young v McCoy, 40 NW2d 
640, 152 Neb 138 

Okl— Corpus Juxis quoted in Black- 
well V Lee, 15 P 2d 574, 578, 160 
Okl 73 

Pa—Onofrey v Wolliver, 40 A 2d 35, 
351 Pa 18, 155 ALR 1074 
In re Rugh's Estate, 84 Pa Dist 

6 Co 445, 35 West Co 67 

Tenn— Corpus Juris quoted in Smith 
V Prichard, 122 SW2d 829, 836, 
22 Tenn App 321 

Utah—First Sec Bank of Utah v 
Burgi, 251 P 2d 297 

Wash—In re Murphy's Estate, 75 P 
2d 916, 195 Wash 400, opinion ad¬ 
hered to 81 P 2d 779. 195 Wash 695 

68 C J p 612 note 48 

Testamentary disposition, other than 
by a will IS void 

Mass—National Shawmut Bank of 
Boston V Joy, 53 NE2d 113, 315 
Mass 457 

Z. Conn —Costello v Costello, 73 A 
2d 333, 136 Conn 611—Bowen v 
Morgillo, 14 A 2d 724, 127 Conn 
161 

Ill—^Fonda v Miller. 103 NE2d 98, 
411 Ill 74 

Ind—Van Orman v Van Oiman, 41 
NE2d 693, 112 Ind App 394 

Ky—Douglas v Snow, 202 S W 2d 
629, 304 Ky 805 

Mich—In re Bliss’ Estate, 268 NW 
783, 276 Mich 689 

Mo—Goins V Melton, 121 S W 2d 
821, 343 Mo 413—Thorp v Daniel, 
99 SW2d 42, 339 Mo 763 
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Neb—Young v McCoy, 40 NW2d 
540, 152 Neb 138 

NY—In re Karlinski’s Estate, 38 N 
YS 2d 297, 180 Misc 44 
Okl—Yeldell v Mooie, 276 P 2d 281 
Requisites of will generally see supra 
§ 127 et seq 

Requirements as to execution see in¬ 
fra § 167 et seq 

3. Cal—In re Belknap's Estate, 153 
P2d 657, 66 Cal App 2d 644 

Conn —Bowen v Morgillo, 14 A 2d 
724, 127 Conn 161 

Ky—De Lapp v Anderson, 203 SW 
2d 388, 305 Ky 333—Moss v Hodg¬ 
es, 172 S W2d 584, 294 Ky 677 
Mass —National Shawmut Bank of 
Boston V Joy, 63 NE2d 113, 315 
Mass 457 

Tenn —Smith v Prichard, 122 S W 
2d 829, 22 TennApp 321 
68 C J p 612 note 49 

4. Tenn—Jones v Jones, 43 S W 2d 
205, 163 Tenn 237 

68 C J p 613 note 50 

5. US —Hale v Campbell, D C Iowa, 
46 F Supp 772 

Cal —In re Belknap’s Estate, 152 P 
2d 657. 66 Cal App 2d 644 
Conn—Bowen v Morgillo, 14 A 2d 
724, 127 Conn 161 

Ky—Corpus Juris quoted m Vaughn 

V Metcalf, 118 S W 2d 727, 729, 
274 Ky 379 

NY—City Bank Farmers Trust Co 

V Neary, 27 N Y S 2d 979, reargu¬ 
ment denied 28 N Y S 2d 707, 202 
App Div 756 

Okl—Corpus Juris quoted in Black- 
well V Lee. 15 P 2d 574, 578, 160 
Okl 73 

Tenn—Corpus Juris quoted in Smith 

V Prichard, 122 S W 2d 829, 836, 
22 TennApp 321 

68 C J p 613 note 51 
The mere deferring of payment un¬ 
til after death of maker is not of it¬ 
self sufficient to make a writing tes¬ 
tamentary 

Pa—In re Gibson's Estate, 193 A 302, 
128 Pa Super 44 

6. NY—In re Diez's Will, 60 N Y 

88 . 
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which renders a will unnecessary for his practical 
purposes, he has a right to employ it,7 and the fact 
that the motive of the transfer is to obtain the 
practical advantages of a will without making one 
IS immaterial ^ An instrument which is not am¬ 
bulatory and revocable cannot be a will ® 

Where the apparent character of an instrument is, 
or is not, that of a will, it should not be otherwise 
construed, unless its provisions, when harmonized 
if possible, are wholly inconsistent with its apparent 
character Subject to this rule, it has been held 
that the courts will, wherever possible, construe an 
instrument to be a will, rather than a disposition 
of another character,and, when it cannot be sup¬ 
ported as such, will construe it to be a deed or 
some other valid transfer of property 

§ 137. - Deeds 

Whether an instrument is a deed or will depends on 
whether it passes a present interest or takes effect only 
on the death of the maker, and is ambulatory and rev¬ 
ocable until that time, an instrument in the form of a 
deed is testamentary in character where it is not to 
become operative until the maker's death 


WILLS §§ 136-137 

The essential difference between a deed and a will 
IS that a deed passes a present interest, even though 
the possession or enjoyment thereof may be post¬ 
poned, while a will passes no present interest at the 
time of its execution, but takes effect only on the 
death of the testator, and until such time is ambula¬ 
tory and revocable In determining whether a 
present interest is or is not passed, or attempted 
to be passed, by an instrument, and whether it is, 
accordingly, a deed or a will, the manifest inten¬ 
tion of the maker is controlling,^^ but, as has been 
pointed out, there is no definite and uniform test 
by which the character of a particular instrument 
can be determined The form and language of 
the instrument,^^ the name applied to it by the 
maker,l7 and his belief as to its nature and char- 
acter,^^ while proper to be considered, and entitled 
to some weight, are not conclusive 

As a general rule, an instrument, even though 
partly or wholly in the form of a deed, which is 
not to become operative until the maker's death, is 
not a deed, but is of testamentary character 


7- Mass —^National Shawmut Bank 
of Boston V Joy, 63 NE2d 113, 
315 Mass 467 

8 Mass —National Shawmut Bank 
of Boston V Joy, supra 

9, Or—In re Neil's Estate, 226 P 
439, 111 Or 282 

68 O J p 613 note 53 

Ambulatory and revocable character 
of wills in general see supra § 127 

10 Ark—Sutton v Sutton, 216 SW 
1052, 141 Ark 93 

68 C J p 613 note 54 

11. Cal —In re Spitzer’s Estate, 237 
P 739, 196 Cal 301 

S C —Milledge v. Lamar, 4 S C Eqt 
617 

12 Conn—Bryan v. Bradley, 16 
Conn 474 

Ky—Jacoby v Nichols, 62 SW 734, 
23 Ky L 205 

13. Kan—Lowry v Lowry, 159 P 2d 
411, 160 Kan 11 

Mich—Gibson v Dymon, 274 NW 
739, 281 Mich 137 

Miss—Rodgers v Rodgers, 67 So 2d 
698, 218 Miss 655, 40 A L R 2d 254 
—Coulter V Carter, 26 So 2d 344, 
200 Miss 135—Watts v Watts, 22 
So 2d 625, 198 Miss 246—Hald v 
Pearson, 20 So 2d 71, 197 Miss 410 
—Carter v Dabbs, 18 So 2d 747, 
196 Miss 692—Mims v Williams, 7 
So 2d 822, 192 Miss 866—Ates v 
Ates, 196 So 243, 189 Miss 226— 
Federal Land Bank of New Or¬ 
leans V Newsom, 161 So 864, 175 
Miss 114, affirmed 166 So 345, 175 
Miss 114. 


Mo—Goins V Melton, 121 S W 2d 821, 
343 Mo 413—Thorp v Daniel, 99 S 
W 2d 42 339 Mo 763 
Tex— Corpus Juris quoted in, Payne 

V Brown, 176 S W 2d 306, 309, 142 
Tex 102 

68 C J p 613 note 62 
Deeds generally see Deeds § 1 et 
seq 

Nature of will generally see supra § 
127 et seq 

Delivery is essential to a deed, but 
not to a will 

Mich—Gibson v Dymon, 274 NW 
739, 281 Mich 137 

14 Ind —^Van Orman v Van Orman, 
41 NB2d 693, 112 Ind App 394 

Kan—Thom v Thom, 237 P 2d 250, 
171 Kan 661—Meairs v Krucken- 
berg, 233 P 2d 472, 171 Kan 450, 31 
ALR 2d 625 

Ky —Glocksen v Holmes, 186 S W 
2d 634, 299 Ky 626—Kiefer's Bx’r 
and Ex’x v Deibel, 166 S W 2d 430, 
292 Ky 318 

Miss—Carter v Dabbs, 18 So 2d 747, 
196 Miss 692 

Mo —Mizell V Osmon, 189 S W 2d 306, 
354 Mo 321 

ND—Johnson v Weldy, 54 NW2d 
829 

Tenn —Smith v Prichard, 122 S W 2d 
829, 22 Tenn App 321 
Tex— Corpus Juris quoted m Payne 

V Brown, 176 S W 2d 306, 309, 12 
Tex 102 

68 CJ p 613 note 63—^18 CJ p 149 
note 47 

Secret intention 

In determining whether instrument 

15 a deed or a will, a secret intention 
of maker antagonistic to the plain 
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wording of the instrument will not 
prevail 

Ky—Glocksen v Holmes, 18C S W 2d 
634, 299 Ky 626 

15. Ala—Craft v Moon, 75 So 302, 
201 Ala 11—Crocker v Smith, 10 
So 258, 94 Ala 295, 16 LRA 676 

18. Miss —^Mims v Williams, 7 So 
2d 822, 192 Miss 866 

Pa—In re Murphy’s Estate, 51 Pa 
Dist &Co 579 

Tex—Brown v Payne, 176 S W 2d 
306, 142 Tex 102 
68 C J p 613 note 65 

17 Miss—^Ates v Ates, 196 So 243, 
189 Miss 226 

SD—McGillivray v Wipf, 266 NW 
724, 64 SD 367 

Tex—Soper V Medford, Civ App , 258 
S W2d 118 

Va—Harlan v Weatherly, 31 S E 2d 
263, 183 Va 49 
68 C J p 613 note 66 

18 Mo —Schoenwetter v Afield, 99 
S W2d 41 

68 C J p 613 note 67 
G-rantee’s misunderstandingi mis¬ 
construction, or misstatement of pro¬ 
vision in deed that “grantors retain 
possession until their death," as 
statement that deed was to be re¬ 
corded after their death, cannot con¬ 
trol over actual provision, which did 
not make deed testamentary in char¬ 
acter. 

Mo—Schoenwetter v. Afield, supra 

19. U S —Lane v Illinois Bankers 
Life Assur Co , CCA Okl , 116 F 
2d 475 

Ala—Kelley v SutlifC, 80 So 2d 636, 
262 Ala 622. 
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§ 137 WILLS 

Whether such an instrument is effective as a will 
depends on whether it was executed in conform¬ 
ity with the statutory requirements relating to the 
execution of wills and meets the other requisites 
of a will An instrument which is not testamen¬ 
tary in form or substance will not be treated as a 
will in the absence of collateral evidence to show 
that it was intended as such An instrument in 
the form of a will is not to be treated as a deed 


where it conveys no present interest 22 

As a geneial rule an instrument which conveys 
or IS sufficient to convey an interest presently is a 
deed, and not a will,23 even though in part its form 
or language is more appropriate to a will,24 and 
although the maker reserves a life interest m the 
property, or otherwise postpones the enjoyment of 
the interest granted until his death,25 or reserves 


Ariz —In re Anderson’s Will, 141 P 

723, 16 Anz 185 

Cal—Gerard v Gerard, 145 P 2d 702, 
62 Cal App 2d 672 

Conn—Bowen v Moi&illo, 11 A 2d 

724, 127 Conn 161 

pla—^Williams v Williams, 6 So 2d 
275, 149 Fla 454 

Ill —Klouda V Pechousek, 110 N E 2d 
258, 414 Ill 75—^Helper v Connol- 
ley, 86 ]SrE2d 226, 403 Ill 358— 
Stanford v Stanford, 20 N E 2d 275, 
371 Ill 211—pLOuland v Burton, 
15 NE2d 920, 296 Ill 138—Steinke 
V Sztanka, 4 NE2d 472, 364 Ill 
334 

Ind—Stevenson v Hams, 118 N E 2d 
368, 124 Ind App 368 
Iowa—Benz v Paulson, 70 NW2d 
570 

Ky —Douglas v Snow, 202 S W 2d 
629, 304 Ky 805—Kiefer's Ex’r and 
Ex’x V Deibel, 166 S W 2d 430, 292 
Ky 318—Todd v Williams* Adm'x, 
95 S W2d 593, 264 Ky 788 
Mich—Benton Harbor Federation of 
Women's Clubs v Nelson, 3 NW 
2d 844, 301 Mich 465 
Miss—^McMillan v Gibson, 76 So 2d 
239—Rodgers v Rodgers, 67 So 2d 
698, 218 Miss 655, 40 A L R 2d 254 
—Mims V Williams, 7 So 2d 822, 
192 Miss 866—Gaston v Mitchell, 
4 So 2d 892, 192 Miss 452, sugges¬ 
tion of error overruled 6 So 2d 318 
—Taylor v Raby, 168 So 69, 175 
Miss 836—Tapley v McManus, 168 
So 51, 175 Miss 849 
Mo—Goins V Melton, 121 S W 2d 821, 
343 Mo 413 

Okl—^Harvey v Madden, 153 P 2d 
47S, 194 Okl 587—Green v Comer, 
141 P2d 258, 193 Okl 133—^Maynard 
V Hustead, 90 P 2d 30, 185 Okl 
20 

RI—Lambert v Lambert, 77 A 2d 
326, 77 R I 463 

Tex—Brown v Payne, 176 SW2d 
306, 142 Tex 102 

Wash—^In re Murphy’s Estate, 75 
P 2d 916, 193 Wash 400, opinion 
adhered to 81 P 2d 779, 195 Wash 
695 

68 CJ p 614 note 70—18 CJ p 149 
note 46 

SistULgTuslied from ooaveyan.ee of ftu 
tore interest 

(1) Conveyances by instruments to 
take effect at maker’s death are not 
within rule that conveyances may be 
made co vest in future, since mstru- 


ments conveying interests to vest in 
future must take effect in prsesenti, 
and maker must part with all right to 
thereafter dispose of land otherwise 
Miss—Tapley v McManus. 168 So 
51, 175 Miss 849 

(2) Under the statute providing 
that an estate may be made to com¬ 
mence in the future by deed, it is es¬ 
sential to the validity of a deed pur¬ 
porting to convey such an estate, 
that the right to the future estate 
conveyed vest in the grantee immedi¬ 
ately, even though possession is de¬ 
ferred 

Mo—Goins V Melton, 121 S W 2d 821, 
343 Mo 413 

Heed of property which, giantor 
owns at death does not convey a 
present interest and is testamentary 
in character 

Ky —Brennenstuhl v Scharfenberger, 
259 S W2d 41 

20- Cal—Counter v Counter, 232 P 
2d 551, 104 Cal App 2d 786 
Conn —Bowen v Morgillo, 14 A 2d 
724, 127 Conn 161 

Fla —Williams v Williams, 6 So 2d 
275, 149 Fla 454 

Ill—Klouda V Pechousek, 110 HE 
2d 1058, 414 Ill 75—Stanford v 
Stanford, 20 N E 2d 275, 371 Ill 
211—Stemke v Sztanka, 4 NE2d 
472, 364 Ill 334 

Rouland v Burton, 16 N E 2d 920, 
296 Ill App 138 

Ky—Brennenstuhl v Scharfenberg¬ 
er, 269 S W 2d 41—Douglas v 
Snow, 202 SW2d 629, 304 Ky 805 
—McKinley v McKinley, 161 S 
W2d 392, 286 Ky 484 
Md—Buchwald v Buchwald, 199 A 
800. 175 Md 116 

Mich—In re Wawrzyniak’s Estate, 
298 NW 118, 297 Mich 520 
Mo —Goins V Melton, 121 S W 2d 821, 
343 Mo 413 

Okl—Maynard v. Hustead, 90 P 2d 
30, 186 Okl 20 

Wash—In re Murphy's Estate, 75 P 
2d 916, 193 Wash 400, opinion ad¬ 
hered to 81 P2d 779, 195 Wash 
695 

Wis—In re Wnuk’s Will, 41 NW2d 
294, 256 Wis 360 

Statutory requirements as to execu¬ 
tion of will generally see infra § ] 
167 et seq 

21. Mont—Plymale v. Keene, 247 P 
554, 76 Mont 403 
68 C J P 614 note 69, 
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I Testamentary intent as essential ele¬ 
ment of will generally see supra § 
129 

122 . Ala—Spence v Spence, 196 So 
I 717, 239 Ala 4S0 
I Ga—Page v Jones, 198 SE 63, 186 
Ga 486 

Tex —Burgess v Sylvester, 182 S W 
2d 358, 143 Tex 25 

23. US—U S V 12,800 Acres of 
Land in Hall County, Neb, D C 
Neb, 69 FSupp 767 
Ala—^Wilcoxen v Owen, 185 So 897, 
237 Ala 169, 125 ALR 539 
Cal—Lowe v Ruhlman, 165 P 2d 671, 
67 Cal App 2d 828 

Ill—Bengan v Berrigan, 108 N E 2d 
438, 413 Ill 204 

Ky—Glocksen v Holmes, 186 SW 
2d 634, 299 Ky 626—Kiefer's Ex'r 
and Ex'x v Deibel, 166 S W 2d 430, 
292 Ky 318—Vaugh v Metcalf, 118 
S W 2d 727, 274 Ky 379 
Mich—^Benton Harbor Federation of 
Women’s Clubs v Nelson, 3 NW 
2d 844, 301 Mich 465 
Mo—Mizell V Osmon, 189 S W 2d 
306, 354 Mo 321—Goins v Melton, 
121 SW2d 821, 343 Mo 413— 

Lanphere v Affeld, 99 S W 2d 36 
Term—Howell v Davis, 268 S W 2d 
85, 196 Tenn 334—Jones v Jones, 
206 SW2d 801, 185 Tenn 586 
Smith V Prichard, 122 S W 2d 
829, 22 Tenn App 321 
Tex—^Brown v Payne, 176 S W 2d 
306, 142 Tex 102 

68 C J p 614 note 72—18 CJ p 149 
note 46 

24i Ky—Glocksen v Holmes, 186 S 
W 2d 634, 299 Ky 626 
Mo—Monroe v Lyons, 98 S W 2d 544, 
339 Mo 515 

Tex—Soper v Medford, Civ App , 268 
SW2d 118 
68 C J p 615 note 73 
25. U S —Chance v Buxton, C A Ga , 
177 F2d 297 

Ala—^Wise v Helms, 40 So 2d 700, 
252 Ala 227—RathfC v Ratliff, 175 
So 259, 234 Ala 320 
Ark—Dickey v Stevens, 184 SW2d 
955, 208 Ark 111 

Cal —Lowe v Ruhlman, 155 P 2d 671, 
67 Cal App 2d 828 

Fla—^Williams v Williams, 6 So 2d 
275, 149 Fla 454 

Ga—Martin v Smith, 87 S E 2d 406, 
211 Ga 600—Patterson v Patter¬ 
son, 80 SE2d 3X0, 210 Ga 369— 
Smith V. Thomas, 34 S E 2d 278. 
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WILLS § 137 


a power of disposition during his lifetime,^6 or 
reserves the full control and use of the property,^^ 
or exacts of the grantee a promise to reconvey the 
property if injuries or illness from which the gran¬ 
tor IS suffering shall not prove fatal,28 or requires 
the grantee to care for or support the grantor dur¬ 
ing his life,29 or to do acts, some of which can¬ 
not or are not to be performed until after the gran¬ 
tor’s death 20 The fact that the instrument is ex¬ 
ecuted contemporaneously with a will,21 or con¬ 
tains a reference to a will theretofore made, 22 qj- 


recites that it is made in lieu of a will,23 or the 
fact that the instrument is executed and delivered 
shortly before and in contemplation of death,24: 
does not make it testamentary in character, nor 
does the fact that the grantee does not take pos¬ 
session of the property conveyed until after the 
grantor*s death,25 or that the instrument is not 
sooner recorded 26 

A provision m an instrument in the form of a 
deed that it is not to take effect until the gran¬ 
tor’s death ordinarily indicates that the instrument 


199 Ga 396—Smaha v George, 24 
S E 2d 385, 195 Ga 412 

Ky—Kiefer's Ex’r and Ex’x v Deibel, 
166 S W2d 430, 292 Ky 318—Vaugh 

V Metcalf, 118 S W 2d 727, 274 Ky 
379 

Ill—Fonda v Miller, 103 N E 2d 98. 
411 Ill 74 

Iowa—Benz v Paulson, 70 NW2d 
570—Kregel v Predelake, 169 ISTW 
642, 184 Iowa 1318 

Kan—Thom v Thom, 237 P 2d 250, 
171 Kan 651—Moairs v Kiucken- 
berg, 233 P 2d 472, 171 Kan 450, 31 
A L R 2d 525—Jones v Walker, 216 
P2d 822, 169 Kan 29 

Ky—Noffsinger v Noftsinger, 197 S 
W2d 785, 303 Ky 344—Barnett v 
Bainett, 142 SW2d 975, 283 Ky 
710 

Mich—Benton Harbor Federation of 
Women's CliTbs v Nelson, 3 NW 
2d 844, 301 Mich 465 

Miss—Lang v Jones, 80 So 2d 783— 
McMillan v Gibson, 76 So 2d 239 
—Rodgers v Rodgers, 67 So 2d 
698, 218 Miss 655, 40 A L R 2d 254 
—Tanner v Foreman, 64 So 2d 483, 
212 Miss 356—Watts v Watts, 22 
So 2d 625, 198 Miss 246—Carter v 
Dabbs, 18 So 2d 747, 196 Miss 692 

Mo—Ruff v Young, 190 S W 2d 208, 
354 Mo 606—Mizell v Osmon, 189 
SW2d 306, 364 Mo 321—Galloway 

V Galloway, 169 S W 2d 883— Cor¬ 
pus Juris cited iu Lanphere v Af- 
feld, 99 S W2d 36, 39 

NM—^Westover v Hams, 137 P 2d 
771, 47 NM 112 

NY—Stoutenburg V Stoutenburg, 40 
NYS2d 146, 266 App Div 570, ap¬ 
peal denied 41 N Y S 2d 956, 266 
App Div 759 

Stoutenburg v Stoutenburg, 27 
NYS2d 734, 176 Misc 430, af¬ 
firmed 40 NYS2d 146, 265 App 
Div 670, appeal denied 41 NY S 2d 
956, 266 App Div 759 

NC—Beck V Blanchard, 186 SB 
338, 210 NC 276 

Okl—Bilhngslea V Booker, 263 P 2d 
176 

Pa—Hess v Jones, 7 A 2d 299, 335 
Pa 569 

Tenn—Howell v Davis, 268 S W 2d 
85, 196 Tenn 334 

Tex—^Harrell v Hickman, 216 SW 
2d 876, 147 Tex 396—^Brown v 


Payne, 176 S W 2d 306, 142 Tex 
102 

Richardson v Richardson, Civ 
App, 270 S W 2d 307, error refused 
—Cushenberry v Profit, Civ App , 
153 S W 2d 291, error refused 
Vt—Blair v Blair, 10 A 2d 188, 111 
Vt 53 

68 CJ p 615 note 74—18 CJ p 149 
note 46 

Beservatiou of life estate indicates 
immediate grant 

A provision for a life estate to the 
grantor in an instrument purporting 
to convey the fee indicates that it is 
intended that the instrument take 
immediate effect as a present con¬ 
veyance of a future interest, be¬ 
cause if it did not the reservation 
of a life estate would be useless 
Mo—Thorp V Daniel, 99 S W 2d 42, 
339 Mo 763 

Passmg of property at death may 
be provided for by deed where the 
donor divests himself of all interest 
in the property in favor of the bene¬ 
ficiary 

NY—In re McKay's Will, 137 NY 
S 2d 455 

l^ife estate to commeuoe ou grantor’s 
death 

An instrument granting a life es¬ 
tate in realty to commence on gran¬ 
tor’s death was not void, on ground 
that it was testamentary in character 
and had not been executed as a will, 
because grantee’s right of possession 
did not accrue until grantor’s death 
Cal—Lowe v Ruhlman, 166 P 2d 671, 
67 Cal App 2d 828 

26. Mo —St Louis County Nat Bank 
V Fielder, 260 S W 2d 483, 364 Mo 
207, overruling Goins v Melton, 
121 S W 2d 821, 343 Mo 413 

68 C J p 616 note 75 

Reservation of right of revocation 
by grantor does not of itself make 
apparent deed testamentary 
Cal—^Lowe v Ruhlman, 156 P 2d 671, 
67 Cal App 2d 828 

Mo—St Louis County Nat Bank v 
Fielder, 260 SW2d 483, 3 64 Mo 
207, overruling Goins v Melton, 
121 S W2d 821, 343 Mo 413 

27. Ala—Dennis v West, 26 So 2d 
263, 248 Ala 90 
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Ga—Martin v Smith, 87 S E 3d 406, 
211 Ga 600 

28 Ill—Szymczak v Szymczak, 138 

NE 218, 303 Ill 541 

29. Cal—Maier v Boyle, 112 P 2d 
913, 44 Cal App 2d 698 
Miss —Hald V Pearson, 20 So 2d 71, 
197 Miss 410 

Tex—Burgess v Hatton, Civ App , 
209 S W 2d 999, error refused 
Va—Foster v Helms, 194 SE 799, 
169 Va 634 
68 C J p 616 note 77 
Contracts for support as testamen¬ 
tary see infra § 140 
Instrument creating trust for sup¬ 
port of settlor for life as will see 
infra § 143 

30 Pa—Logan v Glass, 7 A 2d 116, 
136 Pa Super 221, affirmed 14 A 2d 

306, 328 Pa 489 
68 C J p 616 note 78 

Payment to third person on grantor’s 
death 

(1) A provision in a deed requiring 
the grantee to make specified pay¬ 
ments to third persons on the gran¬ 
tor's death does not render the in¬ 
strument testamentary in character 
Okl—Stewart v Colvin, 214 P 2d 229, 

202 Okl 380 

(2) A provision in a deed charging 
the land with the payment of a 
specified sum to a designated person 
on the grantor's death is not a tes¬ 
tamentary disposition 

Pa—Logan v Glass, 7 A 2d 116, 136 
Pa Super 221, affirmed 14 A 2d 306, 
328 Pa 489 

31 Cal —Longley v Brooks, 92 P 2d 
394, 13 Cal 2d 754 

Ky—Kiefer’s Ex’r and Ex'x v Deibel, 
166 SW2d 430, 292 Ky 318 
68 C J p 616 note 79 

32. Mo —Tillman v City of Carth¬ 
age, 247 SW 992, 297 Mo 74 

33. Ill—Young v Pa^ne, 119 NE 
612, 283 Ill 649 

34. Colo —Burton v Burton, 69 P 2d 

307, 100 Colo 667 

35. Ariz—Pass v Stephens, 198 P 
712, 22 Anz 461 

I 36. Mass —O’Loughlin v Prender- 
gast, 168 NE 96, 269 Mass 41 
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IS testamentary,37 but there is substantial author¬ 
ity that such a recital is not of itself sufficient to es¬ 
tablish that the instrument is testamentary^s but 
merely reserves a life estate to the grantor 39 

Delivery of an instrument in the form of, and 
otherwise sufficient as, a deed ordinarily makes 
it operative as such, and not as a will,'*® unless the 
delivery is conditioned on the grantee surviving the 
grantor Mere physical delivery of an instru¬ 
ment in the form of a deed does not conclusively es¬ 


tablish an intention to transfer a present interest 
An instrument in the form of a deed ordinarily 
operates as a deed and not as a will, even though the 
delivery is to a third person, to hold it until the 
grantor’s dcath,^3 except where the grantor re¬ 
serves control over the deed or power to recall it,^^ 
or the delivery by the third person to the grantee 
IS made conditional on the grantor dying before 
him It has been held that in order for an in¬ 
strument which is in the form of a deed to be held 
testamentary, it must lack delivery An instru- 


37. Miss —Rodgers v Rodgers, 67 
So 2d 698, 218 Miss 655, 40 ALR 
2d 254—^White v Inman, 54 So 2d 
375. 212 Miss 237, 30 ALR 2d 380 
—Peebles v Rodgers, 50 So 2d 632, 
211 Miss 8—Coulter v Carter, 26 
So 2d 344, 200 Miss 135—^Ates v 
Ates, 196 So 243, 189 Miss 226— 
Smith V Buffington, 170 So 816, 
176 Miss 889 

Mo —Thorp V Daniel, 99 S AV 2d 42, 
339 Mo 763 

Okl—^Dalton v Burdick, 110 P 2d 
297, 188 Okl 446 

Wis—In re Wnuk's Will, 41 NW2d 
294, 256 Wis 360 
Death of graartee before grantor 

(1) Deed containing terms and 
conditions that deed should not take 
effect until death of grantor and 
that if grantee should die before 
grantor it should not take effect at 
all, conveyed no present interest but 
was testamentary in character and 
was of no force 

Ky—Spicer v Spicer, 236 S W 2d 474, 
314 Ky 660 

(2) The inclusion, in an instru¬ 
ment in the ordinary form of a war¬ 
ranty deed, of a provision that it 
shall be null and void in case the 
grantee dies before the grantor ren¬ 
ders the instrument testamentary in 
chaiacter and invalid where not wit¬ 
nessed in the manner recLuired for 
wills 

Kan—Chaplin v Chaplin, 184 P 984, 
105 Kan 481 

38- U S —Carter Oil Co v McQuigg, 
D C Ill, 27 P Supp 182, affirmed, 
CCA, 112 P 2d 275 
Ala—^Dennis v West, 26 So 2d 263, 
248 Ala 90 

Ark—McCallen v Christian, 274 S 
W 2d 360—Lindsey v Christian, 
257 SW2d 935, 222 Ark 169 
Pla—Parrish v Robbirds, 200 So 
925, 146 Pla 324 

Ga—Smith v Thomas, 34 S E 2d 278, 
199 Ga 396—Smaha v George, 24 
S E 2d 385, 195 Ga 412 
Kan—Gustafson v Dean, 67 P 2d 69, 
143 Kan 845 

MM—Matlock v Mize, 230 P 2d 246, 
55 NM 218 

M C—Beck V Blanchard, 186 S E 338, 
210 NC 276 

Tenii—^Howell v Davis, 268 S W 2d 
85 196 Ti-vn 334, 


Tex—^Worley v Empire Gas & Fuel 
Co, 103 SW2d 368, 129 Tex 632 
Davis V Zeanon, Civ App, 111 
S W 2d 772, error refused 
<<The trend of the modern decisions 
IS to uphold such an instrument as a 
deed, although it may contain words 
strongly suggestive of the idea that 
it is not to take eftect until the death 
of the grantor " 

Ga—Patellis v Tanner, 29 S E 2d 419, 
422, 197 Ga 471 

39 US —Carter Oil Co v McQuigg, 
D C Ill, 27 PSupp 182, affirmed, 
CCA, 112 F 2d 275 

Ark—McCallen v Christian, 274 S 
W 2d 350—Lindsey v Christian, 
257 SW2d 935, 222 Aik 169— 
Smith V Smith, 235 S W 2d 886, 218 
Ark 228 

Fla—Painsh v Robbirds, 200 So 925, 

146 Pla 324 

NM—Matlock v Mize, 230 P 2d 246, 
65 NM 218 

40 Ala—Ezzel v Ezzel, 105 So 813, 
213 Ala 544 

Ark—Owen v Owen, 51 S W 2d 524, 
185 Ark 1069 

Cal—Hitch V Hitch, 74 P 2d 1098, 24 
Cal App 2d 291 

Colo —Million V Botefur, 9 F 2d 284, 
90 Colo 343 

Ill—Oaid V Dolan, 151 NE 244, 320 
Ill 371 

Mich—Sprunger v Ensley, 178 NW 
714, 211 Mich 103 

Miss—Stubblefield v Haywood, 86 
So 295, 123 Miss 480 
Tenn—Calloway v Witt, 105 S W 2d 
123, 21 Tenn App 74 
WVa—Liggett v Rohr, 7 S B 2d 867, 
122 WVa 166 

Wis—Sederlund v, Sederlund, 187 N 
W 750, 176 Wis 627 
I 68 C J p 616 note 84 

41. Cal —^Kelly v Bank of America 
Nat Tiust & Sav Ass’n, 246 P 2d 
92, 112 Cal App 2d 388, 34 ALR 2d 
578 

Idaho—Crenshaw v Crenshaw, 199 P 
2d 264, 68 Idaho 470 
Ohio—Kniebbe v Wade, 118 NE2d 
833, 161 Ohio St 294 

42 Cal—Counter v Counter, 232 P 
2d 551, 104 Cal App 2d 786 I 

Ind—Stevenson v Hains, 118 N E 2d 
368. 124 Ind App 358 I 
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[43 Ark—Hudgens v Taylor, 176 S 
I W 2d 244, 206 Ark 507—Ransom 
V Ransom, 149 S W 2d 937, 202 
I Ark 123 

Mich—Ryckman v Cooper, 289 NW 
; 252, 291 Mich 556 

ND—Silbernagel v SiPiernagel, 55 
NW2d 713 

Tenn—Couch v Hoovei, 79 S W 2d 
807, 18 Tenn App 523 
68 C J p 616 note 85 
Real test in determining whether 
delivery of deed to third person is 
effective as a conveyance or ineffec¬ 
tive as an attempted testamentarv 
disposition of propel ty is grantor's 
intention at time of deliveiy to thud 
person, and if accompanied by intent 
forever to part with control, deliv¬ 
ery IS effective, notwithstanding 
grantor may subsequently regret his 
action and attempt to place a differ¬ 
ent construction on transaction 
Okl —Anderson v Mauk, 67 P 2d 429, 
179 Okl 640 

44 Ind—Dickason v Dickason, 18 
NE2d 479, 107 Ind App 515, man¬ 
date modified on other grounds and 
rehearing denied 25 N E 2d 10^4, 
107 Ind App 615 

Kan—In re Smith's Estate, 174 P 2d 
1012, 162 Kan 215—Poster v Al¬ 
len, 152 P2d 818, 159 Kan 116 
Mich—Hynes v Halstead. 276 NW 
578, 282 Mich 627 

Neb—Kula v Kula, 31 NW2d 96, 
149 Neb 347 

ND—Silbernagel v Silbernagel, 55 
NW2d 713—Johnson v Weldy. 51 
NW2d 829 

SD—Stanga v Miller, 70 NW2d 827 
—Jorgensen v Jorgensen, 51 NW 
2d 632, 74 SD 239 
68 C J p 617 nolo 86 
Delivery of deed to third person to 
be held until grantor's death in gen¬ 
eral see Deeds § 43 

45- Cal —Thompson v Thompson, 
267 P 375, 91 Cal App 554 
Ohio—Leatherman v Abrams, 90 N 
E2d 402, 86 Ohio App 149 
Okl—^Atchison v Atchison, 175 P 2d 
309, 198 Okl 98 

Wash—Holohan v Melville, 249 P 2d 
777, 41 Wash 2d 380, rehearing de¬ 
nied 255 P2d 899, 41 Wash 2d 380 

46. Ill—Klouda V Pechousek, 110 
NE2d 258, 414 Ill- 76—Heiligen- 
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ment in the form of a deed which is not delivered 
until the grantor’s death is not an effective deed 
and IS operative, if at all, as a will ^7 Subject to 
the statutory requirements as to the form of exe¬ 
cution, an undelivered deed may be given effect 
as a will,^^ but not, it has been held, where there 
IS no proof of an intention that it should operate 
as such,4® Qj- where it was designed and intended 
by the maker to operate only as a deed 50 The fact 
that an instrument is void as a deed does not trans¬ 
mute it into a will 51 An instrument is inoperative 
as either a will or a deed, where it is invalid as 
a will because not executed in compliance with 
statute, and as a deed because not delivered or 
not passing a present interest 52 

An instrument is to be construed as a whole in 
determining if it is a will or a deed 53 Where an 
instrument can have no operation as a deed, but may 
have as a will, or vice versa, it is the policy of the 
courts in doubtful cases so to construe it as to 
make it opeiative rather than inoperative ,54 but this 
rule can have no application where the instrument 


was clearly intended by the maker to be a deed, 
or a will, as the case may be 55 It has been said 
that where an instrument indicates on its face that 
it was drawn by an unskilled person, greater lati¬ 
tude in construction, as to whether it is a deed 
or a will, is proper than in the case of an instrument 
drawn by an experienced hand 56 

Instrument must be construed as of time of exe¬ 
cution, in determining whether it is a will or a 
deed, 57 and where made and executed with inten¬ 
tion that it shall be one or the other, its character 
cannot be changed by a subsequent writing or agi ce¬ 
ment 5 8 

§ 138. - Mortgages 

A mortgage is not rendered testamentary because no 
interest is to be paid during the grantor's lifetime or the 
mortgage is to become void on the mortgagee'’s death 

A mortgage absolute in terms is not rendered tes¬ 
tamentary by the fact that it is executed on the 
understanding that it shall be assigned at the mort¬ 
gagor’s death to a designated person whom he desires 


stem v Schlotterbeck, 133 N E 188, 
300 Ill 206 

47 lU—Stanford v Stanford, 20 N 

E 2d 275, 371 Ill 211 
Kan—Lowry v Lowry, 159 P 2d 411, 
160 Kan 11 

Mich—^AVilcox V Wilcox, 278 NW 
79, 283 Mich 313 

Miss—Palmer v Kiffgs, 46 So 2d 86, 
209 Miss 127—Palmer v Riggs, 19 
So 2d 807, 197 Miss 256 
NT—In re Gyllstrom’s Will, 15 N Y 
S 2d 801, 172 Misc 655 
SD—McGillivray v Wipf, 266 NW 
724, 64 SD 367 

Tex—Unsell v Federal Land Bank 
of Houston, CivApp, 138 S W 2d 
305, error dismissed 
Delivery during grantor’s lifetime as 
essential to validity of deed gen¬ 
erally see Deeds § 47 

Seed to graator and graaxtee as joint 
tenants 

Where owner of land, desiring to 
leave land to her foster daughter 
without providing therefor in will, 
but not intending that title should 
pass before her death, executed deed 
to land to attorney’s clerk as mere 
instrumentality, and clerk executed 
deed to owner and foster daughter 
as joint tenants, and returned deeds 
to owner, clerk’s delivery of deeds to 
owner did not make delivery effec¬ 
tive with respect to foster daughter, 
on theory that delivery to one joint 
gi antes was delivery to both, since 
both deeds must be considered as a 
single transaction whose validity de¬ 
pended on owner’s intent 
Mich—^Wilcox v Wilcox, 278 NW 
79, 283 Mich 313 


4S. Cal—In re Beffa’s Estate, 201 P 
616, 54 Cal App 186 
68 C J p 617 note 89 
49. Mont—Carnahan v Gupton, 96 
P2d 513, 109 Mont 244 
68 C J p 617 note 90 
Testamentary intent as essential ele¬ 
ment of will generally see supra § 
129 

50 Miss—Edwards v. Smith, 35 
Miss 197 

51 Cal—Schroeder v Wilson, 200 
P2d 173, 89 Cal App 2d 63 

52 Kan—Poore v Pooie, 41 P 973, 
55 Kan 687 

Md—Buchwald v Buchwald, 199 A 
800, 175 Md 115 

Mont—Carnahan v Gupton, 96 P 2d 
513, 109 Mont 244 
68 C J p 617 note 93 

53. Mo—Mizell V Osmon, 189 SW 
2d 306, 354 Mo 321—Goins v Mel¬ 
ton, 121 SW2d 821, 343 Mo 413 
Reservation or exception 

In determining whether grantor in¬ 
tended by deed to vest in her son 
absolute title in fee subject only to 
life estate of grantor or to reserve 
to grantor the absolute title and pos¬ 
session until giantor’s death, it was 
significant that words of reservation 
rather than of exception were used 
throughout deed, and that statement 
of intention to reserve absolute title 
and ownership in grantor appeared 
in the habendum clause of the deed 
NT—Stoutenburg V Stoutenburg, 27 
NTS 2d 734, 176 Misc 430, af¬ 
firmed 40 N T S 2d 146, 265 App Div 
670, appeal denied 41 NTS 2d 956, 
266 App Div 769 
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54 Ala—Stratford v Lattimer, 50 
So 2d 420, 255 Ala 201—Arrington 
v Brown, 178 So 218, 235 Ala 196 

Cal—Schroeder v Wilson, 200 P 2d 
173, 89 Cal App 2d CD 

Tenn —Carmody v Trustees of Pres¬ 
byterian Church, 203 S W 2d 176, 
29 Tenn App 275—Smith v Prich¬ 
ard, 122 SW2d 829, 22 Tenn App 
321 

Tex—Cushenberry v Profit, Civ 
App, 153 S W 2d 291, error refused 

68 C J p 617 note 95 

55. Cal —Schroeder v Wilson, 200 
P2d 173, 89 Cal App 2d 63 

Tex—Bel garde v Carter, CivApp, 
146 S W 964 

56 Ala—Turk v. Turk, 89 So 457, 
206 Ala 312 

Ky—Hayes v Kentucky West Vir¬ 
ginia Gas Co, 160 SW2d 376, 290 
Ky 174—^Vaughn v Metcalf, 118 
S W2d 727, 274 Ky 379 

Tenn—Carmody v Tiustees of Pres¬ 
byterian Church, 203 S W 2d 176, 
29 Tenn App 275 

57. Mich—Cline v Cline, 197 NW 
502, 226 Mich 378 

55 U S —Autenreith v CIR, CC 
A 3, 115 F2d 856 

Robinson's Women’s Apparel \ 
Union Bank & Trust Co of Los 
Angeles. DC NY. 67 F Supp 395 

Ga—Smaha v George, 24 S E 2d 385, 
195 Ga 412 

Mont—^Walsh v Kennedy, 147 P 2d 
426, 115 Mont 551 

NM—^Westover v Harris. 137 P 2d 
771, 47 NM 112 

68 C J D 617 note 99 
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to benefit.^® nor is a mortgage providing for the 
payment of interest during the mortgagee’s lifetime, 
and that it shall become void at his death, the prin¬ 
cipal remaining the property of the mortgagor and 
his heirs, therefore to be deemed of testamentary 
character,®^^ A gift of a mortgage on the grantor’s 
property is not rendered testamcntaiy by the fact 
that no interest is to be paid during the grantor’s 
lifetime However, a provision, in a mortgage 
that specified sums shall be paid to designated third 
persons, strangers to the mortgage transaction, aft¬ 
er the death of the mortgagee, has been regarded 
as testamentary ^2 An assignment of a mortgage 
which IS intended to take effect only on death is a 
testamentary disposition which is ineffective unless 
the instrument contains the requisites of a will 

§ 139. - Leases 

Whether an instrument is a will or a lease depends 
on the effect and operation of the instrument, to be 
determined from its terms 

Whether an instrument is a will or a lease de¬ 
pends on the effect and operation of the instrument, 
to be determined from its terms An instrument 
in the form of a lease which is not actually deliv¬ 
ered and does not take effect until the lessor’s death 
is a testamentary disposition A lease taking ef¬ 
fect from and after its date is not a will A 


lease is not converted into a will, where it is not 
executed with the formalities necessary to the 
exccutio>n of a will, by a provision in it attempting 
to dispose of the reversion, ^7 or the rents accruing 
after the death of the lessor,or by a provision 
giving the lessee an option to purchase the demised 
premises after the lessor’s death While the lease 
may be valid as such, an ambulatory provision there¬ 
in providing for the transfer of the fee on the les¬ 
sor’s death is testamentary and is valid, if at all, 
as a will 70 

§ 140. - Contracts 

As a general rule, the fact that the death of a party 
determines the time for performance of a contract does 
not of itself make the contract testamentary, and an 
otherwise sufficient contract is not rendered testamentary 
by the fact that it provides for the passing of title to 
property at death or payment at death. 

Although a contract and a will are essentially 
unlike, in that the former is an agreement between 
parties for the doing or not doing of some particu¬ 
lar thing and derives its binding force from the 
meeting of the minds of the parties, and the lat¬ 
ter IS a unilateral disposition of property ac¬ 
quiring binding force only at the death of the tes¬ 
tator and then from the fact that it is his last ex¬ 
pressed purpose,71 and a will, although absolute 
and unconditional, cannot be termed a contract,72 


59. Iowa—^Patterson v Mills, 28 N 
W 53, 69 Iowa 755 

60 Neb—Fiscus v Wilson, 104 N 
W 856, 74 Neb 444 

61 NJ—Basse v Raab, 46 A 2d 
7S7, 13S N JEq 432 

62, NY—Townsend v Rackham, 38 
N E 731, 143 N Y 516 

63 Conn —Bowen v Morgillo, 14 A 
2d 724, 127 Conn 161 

64 Wash —In re Murphy's Estate, 
75 P 2d 916, 193 Wash 400, opinion 
adhered to 81 P 2d 779, 195 Wash 
695 

65 Ill —Kleinhaus v Ohde, 112 N E 
2d 198, 350 Ill App 177 

6G Mich—Johnson v Becker, 231 
N W 96, 261 Mich 132 
Wis—In re Ogle's Estate, 72 NW 
380, 97 Wis 6C 

67 Vt—Graves v Sheldon, 2 D 
Chipm 71, 15 Am D 653 

68, Ind—Murray v Cazier, 63 NE 
476, 65 NE 880. 23 Ind App 600 

NY—Piiesler v Hohloch, 76 NYS 
405, 70 App Div 25G 

69. N J —Chas J Smith Co v An¬ 
derson, 95 A 358, 84 N J Eq 681 

Pa —In re Specht's Estate, 112 A 
92, 268 Pa 384 

70 Wash —In re Murphy’s Estate, 
75 P 2d 916, 193 Wash 400, opinion 


adhered to 81 P 2d 779, 195 Wash 
695 

71. Kan—^Imthurn v Martin, 96 P 
2d 860, 150 Kan 906, 151 Kan 324 
NJ—Fidelity Union Trust Co v 
Price, 87 A 2d 565, 18 N J Super 
678, affiimed m part and leversed 
in part 93 A 2d 321, 11 N J 90, 35 
ALR 2d 980 
68 C J p 618 note 11 
Other statements of distmctioto. 

(1) A “wiir* IS dispositive where¬ 
as a “contract” is promissory, a 
will is gratuitous whereas a contract 
requires consideration, ordinarily, a 
will IS revocable, but usually a con¬ 
tract is irrevocable, a wall is inop¬ 
erative unless It IS made in accord¬ 
ance with statute regulating execu¬ 
tion of wills, and as a general rule it 
has no legal effect until probated, 
whereas such principles do not gov¬ 
ern contracts 

La—Succession of Lanata, 18 So 2d 
600, 205 La 915 

(2) A contract creates a present, 
enforceable and binding right over 
which promisor has no control with¬ 
out consent of promisee, while a tes- 
tamentaiy dxsposition operates pro¬ 
spectively 

N J —Michaels v Donato, 67 A 2d 911, 
4NJSup6r 670 

Wash—In ro Lewis' Estate, 98 P 2d 
654, 2 Wash 2d 458, 127 ALR 628 

920 


(3) Ah instrument testamentary in 
character is distinguished from one 
containing an enforceable contrac¬ 
tual obligation by the ambulatoiy 
character of an instrument permit¬ 
ting change or revocation before 
death 

Ohio—Duemer v Duemer, 88 N E 2d 
603, 86 Ohio App 192 

(4) The words "testamentary dis¬ 
position” connote or denote a gift 
rather than a contract 

NJ—Eisenhardt v Schmidt, 98 A 2d 
698, 27 NJ Super 76 

(6) The essential distinction be¬ 
tween a contractual obligation and a 
“testamentary disposition” is that 
the ''contract” contemplates perform¬ 
ance, in part at least, during the life¬ 
time and vests some quantum of 
present interest in the other party 
Cal —^Bergman v Ornbaun, 92 P 2d 
664, 33 Cal App 2d 680 
Ind —Society of Missionary Cate¬ 
chists of Our Blessed Lady of Vic¬ 
tory V Bradley. 44 NE2d 209, 112 
Ind App 556 

Wash—In re Murphy's Estate, 71 P 
2d 6, 191 Wash 180, reversed on 
other grounds 75 P 2d 916, 193 
Wash 400. adhered to 81 P 2d 779, 
195 Wash 696 

72. NY—^Hughes v Hiscox, 181 N 
YS 395, llOMiSC 141. 
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their characteristics are sometimes combined to 
some extent in one instrument, so that an instru¬ 
ment purporting to be a contract may have a testa¬ 
mentary character,*^3 or an instrument in form of 
a will may be an irrevocable agreement,and, on 
the other hand, an instrument properly executed and 
intended as a will may operate as such although it 
contains contractual features,*^5 and an instrument 
executed and intended as a contract may operate as 
such although it contains provisions of a testa¬ 
mentary nature 

In determining whether an instrument is a con¬ 
tract or a will, the dominant purpose of the mak¬ 
er as manifested therein must control So the 
question whether any given writing is a will or a 
contract must be determined by the character of its 
contents, rather than by its title or any formal words 
with which it may begin or conclude but words 


WILLS § 140 

which do not change the legal effect of the instru¬ 
ment may nevertheless be significant in determining 
its character and the intention with which it was 
made 79 All of the provisions of the instrument and 
the pertinent facts are to be considered m deter¬ 
mining whether a writing is a contract or a will 
An instrument which meets the requirements for a 
will is not to be construed as a contract, ineffective 
for lack of consideration 

Although an agreement involves or effectuates 
a disposition of property belonging to a party there¬ 
to, it IS valid as a contract, and is not a will, where 
It contemplates performance, in part at least, dur¬ 
ing his lifetime, or vests a present interest in ths‘ 
other party,82 as in the case of an antenuptial con¬ 
tract,or a contract to convey,or an option con 
tract,^® or a contract to devise or bequeath, 
and a contract creating a present obligation is not 


sc—Lowe V Fickling, 36 S E 2<i 293, 
207 S C 442 

73 NT —In re Deyo’s Estate, 42 N 
TS 2d 379, 180 Misc 32 
68 C J p 618 note 14 
Instrument operating as will and also 
as other document generally see 
infra § 165 

74. US—Church of Jesus Christ of 
Latter Day Saints v Scarborough, 
C A Utah, 189 F 2d 800 
€8 C J p 618 note 15 

75 Iowa—Baker v Syfritt, 125 N 
W 998, 147 Iowa 49 
68 C J p 618 note 16 

76. Kan—Imthurn v Martin, 96 P 
2d 860, 150 Kan 906, 151 Kan 
324 

68 C J p 618 note 17 

77 Mont —Trenouth v Mulroney, 
227 P2d 690, 124 Mont 499 

N T —In re Galewitz' Estate, 132 N 
TS2d 297, 206 Misc 218, affirmed 
139 NTS 2d 897, 286 App Div 947, 
reargument and appeal denied 141 
NTS 2d 601, 285 App Div 1049— 
In re Deyo's Estate, 42 N T S 2d 
379, 180 Misc 32 
Pa—Book V Book, 104 Pa 240 
Wash —Corpus Juris q.'O-oted ia, In re 
Murphy's Estate, 71 P 2d 6, 11, 191 
Wash 180 
68 C J p 619 note 28 

78 Mont—Trenouth v Mulroney, 
227 P2d 690, 124 Mont 499 

Pa —In re Hamilton Case, Orph , 6 
SchRegRec 137 

Wash—Corpus Juris q,uoted in In re 
Murphy's Estate, 71 P 2d 6, 11, 191 
Wash 180 
68 C J p 619 note 29 

79. Mont —Trenouth v Mulroney, 
227 P2d 590, 124 Mont 499 
NC—Chambers v Byers, 199 S.E 
398, 214 NC 373, 

RI—Dutra V. Davis, 38 A,2d 471, 70 


HI 318—Slxney v Cormier, 139 
A 665. 49 R I 74 

Wash—Corpus Juris q,uoted in In re 
Murphy’s Estate, 71 P 2d 6, 11, 191 
Wash 180 

80. Miss —Strange v State Tax 
Commission, 7 So 2d 542, 192 Miss 
765 

RI—Dutra v Davis, 38 A 2d 471, 70 
RI 318 

81. Ill —In re Apsey’s Estate, 1 N E 
2d 558, 285 Ill App 29 

82. Cal—In re Howe's Estate, 189 
P2d 5, 31 Cal 2d 395, 1 A L R 2d 
1171 

Bergman v Ornbaun, 92 P2d 654, 
33 Cal App 2d 680 

Ind —'Corpus Juris cited in Society of 
Missionary Catechists of Our 
Blessed Lady of Victory v Brad¬ 
ley, 44 NE2d 209, 212, 112 Ind 
App 556 

Ky—More v Carnes, 214 S W 2d 984, 
309 Ky 41—Vaughn v Metcalf, 118 
S W2d 727, 274 Ky 379 
NT—In re Fairbairn’s Estate, 40 
NTS 2d 280, 265 App Div 431, ap¬ 
peal denied 42 NTS 2d 676, 266 
App Div 821 

Love V Tames, 135 NTS 2d 609 
K C—S liverthorne v Mayo, 77 SE 
2d 678, 238 NC 274 
Pa—In re Groome's Estate, 11 A 2d 
271, 337 Pa 250—Baldi v Baldi, 3 89 
A 490, 325 Pa 177 

Wash—Corpus Juris Q.uoted in In re 
Murphy’s Estate, 71 P 2d 6, 12, 191 
Wash 180 
68 C J p 618 note 18 
Contract for benefit of third party 
In determining whether a contract 
for the benefit of a third person, is 
in substance an informal “will," and 
unenforceable, the test is whether the 
contract confers a fixed right on the 
beneficiary when the contract is made, 
or whether it is to have no effect un¬ 
til the death of the maker 
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N T —In re Deyo's Estate, 42 N T S 
2d 379, 180 Misc 32 
Sstoppel 

In assumpsit on a writing as an 
alleged contract under which title to 
newspaper distribution agency was 
to be transferred at death of father 
in consideration for son’s agreement 
to make certain payments to other 
persons, son was estopped to disclaim 
liability under writing by contending 
wilting was testamentary, where son 
admitted in pleading that he entered 
into a “contract" in writing, took over 
business mentioned in contract, and 
enjoyed benefits thereunder after 
death of father 

Pa—Rhoads v Rhoads, 190 A 533, 
126 Pa Super 141 

83. Kan —In re Greenleaf's Estate, 
217 P 2d 275. 169 Kan 22 

Md—Michael v Baker, 12 Md 158, 
71 AmD 593 

A oommujiity prox)crty agreement 
executed by a husband and w^fe in 
compliance with statute is an en- 
foiceable contract, and is not a will 
and is not governed by laws relating 
to wills 

Wash—In re Dunn's Estate, 197 P 2d 
606, 31 Wash 2d 512—In re Brown’s 
Estate, 185 P 2d 125, 29 Wash 2d 
20 

84. US —O'Connell v U S , D C Ill, 
37FSUPP 832 

Ala—Owens v Lackey, 25 So 2d 423, 
247 Ala 537 

Ohio—Duemer v Duemer, 88 NE2d 
603, 86 Ohio App 192 
Pa—In re Simun’s Estate, 33 A 2d 
64, 162 Pa Super 603 
68 CJ p 618 note 20—66 CJ p 483 
note 70 

85. Ill—Owings V Lehman, 190 Ill 
App 432 

86. Ala—Dennis v. West, 26 Sc 2(3 
263, 248 Ala 90 
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testamentary merely because the obligation is to be 
performed, wholly or in part, after the obligor’s 
death 

The fact that the death of one of the parties to 
a contract determines the time of performance does 
not of itself make the contract testamentary ® 
Thus, an otherwise sufficient contract is not ren¬ 
dered testamentary by the fact that it provides that 
title to property is to pass at death*8 or that pay¬ 
ment IS to be made at death, and by the maker’s es¬ 
tate or representative The statute of wills does 
not prevent the owner of propeity from providing 
by contract for the disposition of his property on 
his death and there is nothing in the statute of 
wills which prevents the creation by contract of a 
bona fide equitable interest in propeity and its 
enforcement after the death of the contracting par¬ 
ty, even though the date of death is agreed on as 
the time for the transfer of legal title 


An instrument, although partly or wholly in the 
form of a contract, is testamentary in character, 
and operative, if at all, as a will, where it is to 
have no operation during the party’s lifetime, and 
disposes or attempts to dispose of his property at 
his death, and not before,93 as where it provides 
that property belonging to one party shall go to or 
belong to another after the former’s death 9^ A 
contract which is testamentary in character is not 
effective as a will unless it meets the requisites of 
a will with respect to manner of execution, etc 95 
An instrument which is in substance a joint, mu¬ 
tual, and reciprocal will, but is ineffective as such 
because not executed in compliance with the stat¬ 
ute of wills cannot be given effect as a contract 96 

Applying these rules, it has been held by some 
authorities that an agreement as to the disposition 
of partnership assets m case of the death of a part¬ 
ner is of a testamentary chaiacter,97 and by other 


pia —Exchang^e Nat Bank of Tampa 

V Bryan, 165 So 685. 122 Fla 479 
Kan— Inthurn v Martin, 96 P 2d 860, 

150 Kan 906, 151 Kan 324 
Ky —Rose v Reese, 160 S W 2d 614. 
290 Ky 356 

—tVilson V Safe Deposit & Trust 
Co of Baltimore, 37 A 2d 321, 152 
ALR 892 

yiich —Pwyckman v Cooper, 289 NW 
252, 291 Mich 556 

ig-T—In re Rundberg’s Will, 29 NT 
S 2d 375, 177 Misc 43 
Tex—Andrews v Lary, Civ App , 224 
S W 2d 770, error refused no revers¬ 
ible error 

'W Va —Hams v Harris, 43 S E 2d 
225. 130 W Va 100 
68 C J p 618 note 22 

37 XJS—Kerrigan's Estate v Jo¬ 
seph E Seagram & Sons, C A Pa , 
199 F 2d 694 

Ala—Hendrix v Pique, 185 So 390, 
237 Ala 49 

Mich—In re Boucher’s Estate, 46 N 
W2d 577. 329 Mich 569—Ireland 

V Lester, 298 NW 488, 298 Mich 
154 

j —Eisenhardt v Schmidt, 98 A 2d 
698, 27 N J Super 76 
iq* T—In re Galewitz' Estate, 132 N 
YS2d 297, 206 Misc 218, affirmed 
139 NTS 2d 897, 286 App Div 947. 
rea-rgument and appeal denied 141 
NTS 2d 501, 285 App Div 1049 
Love V Tames. 135 N T S 2d 609 
Ohio —Duemer v Duemer, 88 N B 2d 
603, 86 Ohio App 192 
Pa—In re Althouse's Estate, Orph. 

66 Montg Co 243 
68 C J P 619 note 23 

58 Mich—In re Boucher's Estate, 

46 NW2d 577, 329 Mich 569—Ire¬ 
land V Lester, 298 NW 488, 298 
Mich 154 ^ 

39 . Cal—In re Howe's Estate, 189 


P 2d 5. 31 Cal 2d 395, 1 ALR 2d 
1171 

Ill—In re Ilg’s Estate, 109 N E 2d 
362, 348 Ill App 545 
N J—Michaels v Donato, 67 A 2d 911, 
4NJSuper 570 

NY—In re McKay's Will, 137 NT 
S 2d 465, affirmed 147 N Y S 2d 482 
Support; and. ULamtenaxLce 

Contract to convey property at 
death in consideration of support and 
maintenance is not testamentary 
NH—Reynolds v Chase, 177 A 291, 
87 NH 227 

90 US —^Kerrigan’s Estate v Jo¬ 
seph E Seagram & Sons, C A Pa , 
199 F 2d 694 

Ark—Searcy v Clark, 82 S W 2d 839, 
190 Ark 1069 

Mass—^Krell v Codman, 28 NE 678, 
154 Mass 464, 14 LRA 860, 26 
Am SR 260 

N J—Eisenhardt v Schmidt, 98 A 2d 
698, 27 N J Super 76 
NT—In re Whiteman’s Will, 52 N 
TS2d 723, 268 App Div 591 
Okl—^Wallace v Hill, 249 P 2d 452, 
207 Okl 319—Farmers & Merchants 
Nat Bank v Lee, 132 P 2d 931, 192 
Okl 9 

Pa—In re Althouse’s Estate, Orph, 
66 Montg Co 243 

Support and maiutenanoe 
A promise to pay at death for sup¬ 
port and maintenance furnished the 
promisor is not testamentary 
Ill—In re Reab’s Estate, 108 NE2d 
223, 348 Ill App 798 
Pa—In re Grierson’s Estate, 48 A 2d 
102, 159 Pa Super 421 

91 US —Stevens v U S , Mass , 58 
^^Set 388, 302 US 623, 82 L Ed 

^"484 

9 ^. Mass—Legro v Kelley, 42 NB 
2d 836, 311 Mass 674 
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NJ—Michaels v Donato, 67 A 2d 
911, 4 N J Super 670 

93 Ind—Reed v Reed, 14 N E 2d 
320, 105 Ind Apr 185 
Kan—In re Koellen’s Estate, 17G P 
2d 544, 162 Kan 395 
Ky—Vaugh v Metcalf, 118 S W 2d 
727, 274 Ky 379 

Mo—Scheer v Gerleman, 221 S W 2d 
875 

NH—Towle V Wood, 60 N H 434, 49 
Am R 326 

Va—Spinks v Rice, 47 S E 2d 424, 
187 Va 730 

Wash—Corpus Juris quoted m In re 
Murphy's Estate, 75 P 2d 916, 920, 
193 Wash 400 
68 C J p 619 note 24 
Pur© testaanentary disposition of 
property must be by will and cannot 
be made by contract, where undei- 
taking between two people to pass, 
on death of maker fii&t to die, his or 
her property to suivivor, was testa¬ 
mentary in character but was not 
executed in accoid.inoe with statu¬ 
tory requirements, undertaking was 
not enforceable by survivor as a con- 

Va—Spinks v Rice, 47 S E 2d 421, 
187 Va 730 

94. Mich—Tmcknell v. Ward, 280 N 
W 104, 285 Mich 47 

68 C J P 619 note 25 

95. Md—Citizens' Nat Bank of Po- 
comoke City v Parsons, to Use of 
Worth. 175 A 852, 167 Md 631 

Mo—Foster v Fraternal Aid Union. 
87 SW2d 669, 230 Mo App 477 

96 Va—Spinks v Rice, 47 S E 2d 
424, 187 Va 730 

97 Ala—Gomez v Higgins, 30 So. 
417, 130 Ala 493 

RI—Feriara v Russo, 102 A 86, 
40 RI 533, LRA1918B 906. 
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authorities that it is contractual only 98 While 
there is some authoiity to the contrary,99 it has 
been held that a promise to pay a specific sum at 
death to a charitable or educational institution is 
not a testamentary disposition ^ An agreement be¬ 
tween two owners of stock in a corporation for 
the purchase by the survivor of the decedent’s 
stock IS not a testamentary disposition 9 A pro¬ 
vision in a contract calling for installment payments 
that in the event of the creditor’s death, the debtor 
should pay the balance to a designated person, is not 
testamentary ” An agreement to pay premiums cou¬ 
pled with a request to executors to continue the 
payments, if the person insured survives the maker, 
has been held to be an agreement or contract and 
not a will ^ 
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Obhgation to be discharged on death An agree¬ 
ment that a debt or legal obligation shall be ex¬ 
tinguished by the death of the creditor or obligee 
does not constitute a testamentary disposition ^ 
It has been held that where a creditor accepts from 
his debtor, or a person who has turned over or lent 
money to another accepts from the latter, a bond or 
note providing for payment of interest to the credi¬ 
tor during his lifetime, but it is agreed that the 
principal shall never become due, or that the bond 
or note shall become void on the death of the 
payee, the transaction does not amount to a testa¬ 
mentary disposition of the principal sum,® but there 
IS also authority that such a transaction is of the 
nature of a testamentary disposition, and is invalid 


9G us —Autenreith v C I R , C C 
A 3, 115 F 2d 856 

Ariz— Cop v Winchester, 33 P 2d 286, 
43 Ariz 500 

Conn—Fagelle v Marenna, 38 A 2d 
791, 131 Conn 277 

Fla-^Hirsch v Bartels, 49 So 2d 531 
Ky —More v Carnes, 214 S W 2d 984, 
309 Ky 41 

Mich—Ireland v Lester, 298 NW 
488. 298 Mich 154 

NJ—Michaels v Donato, 67 A 2d 
911, 4 N J Super 570 
NC—Silverthorne v Mayo, 77 SE 
2d 678, 238 NC 274 
68 C J p 619 note 27 
In New York 

(1) Agreements providing- for con¬ 
duct of the partnership business aft- 
ei the death of a partner and for 
disposition of the inteiest of partners 
in the business on such event are val¬ 
id, although not executed in accord¬ 
ance with the statute of wills, when 
fairly made without illegal purpose 
and \Mthout intent to evade the stat¬ 
ute 

N Y —In re Karlinski's Estate, 38 N 
T S 2d 297, 180 Misc 44 

(2) A testamentaiy provision in 
partnership agreement between de¬ 
ceased and wife purporting to dis¬ 
pose of each partnei’s interest in the 
partnership business on death of one 
of the partners was invalid, and de¬ 
ceased's interest in business was as¬ 
set of his estate which passed to his 
surviving wife under terms of will 
giving his property to his wife 

NT—In re Gardner’s Will, 66 NY 
S2d 256 

99. N J —^American University v 
Conover, 180 A. 830, 115 N J Law 
468 

Share of esta-fce 

An instrument containing promise 
of signer to pay educational corpora¬ 
tion one third of signer's estate and 
providing that pledge should become 
due on day of signer’s decease and 
should be paid within one year there¬ 


after out of proceeds of her estate 
was an attempted testamentary dis¬ 
position, void because not executed 
in accordance with testamentary 
laws 

Md —American University v Cei¬ 
lings, 59 A 2d 333, 190 Md 688 

1. Kan —Southwestern College of 
Winfield V Hawley. 62 P 2d 850, 141 
Kan 652 

68 C J p 613 note 51 [a] 

E listened of oontractaal liability 

(1) Where promise is otherwise en¬ 
forceable, it is not testamentary, 
but where promise is in substance 
one to make a gift, it is testamentary 
and unenforceable except as a will 
Ky—Floyd v Christian Church Wid¬ 
ows and Orphans Home of Ken¬ 
tucky, 176 SW2d 125, 296 Ky 196, 
151 AL R 1230 

(2) Instruments reciting that in 
consideration of makers' interest in 
benevolence or education and of gifts 
and pledges of others, makers prom¬ 
ised to pay specified sums to desig¬ 
nated charitable organizations, pay¬ 
able sixty days after death of sur¬ 
vivor, and reciting that certain be¬ 
quests should be preferred to the 
pledges, were testamentary in char¬ 
acter and were required to he exe¬ 
cuted with all formalities of a will 
Ky—Floyd v Christian Church Wid¬ 
ows and Orphans Home of Ken¬ 
tucky, supra 

(3) A writing accepted by universi¬ 
ty whereby promisor in consideration 
of others’ gifts agreed to pay to uni¬ 
versity five thousand dollars which 
was payable after promisor’s death 
and was subject to annuity to be paid 
to promisor's widow for life was not 
testamentary but contractual and 
enforceable against promisor’s estate, 
since university's acceptance consti¬ 
tuted an implied promise to comply 
with imposed condition, and was a 
sufficient consideration for promisor's 
agreement 


Ky —Transylvanian University v 

Rees, 179 S W 2d 890, 297 Ky 246 

2. Miss—Strange v State Tax Com¬ 
mission, 7 So 2d 542, 192 Miss 765 

N Y —Chase Nat Bank of City of 
New York v Manufacturers Trust 
Co, 39 NTS 2d 370, 265 App Div 
406 

In re Galewitz’ Estate, 132 NTS 
2d 297, 206 Misc 218, affirmed 139 
NTS 2d 897, 286 App Div 947, re- 
argument and appeal denied 141 
NTS 2d 501, 285 App Div 1019 

3 US —Kerrigan’s Estate v Jo¬ 
seph E Seagram & Sons, C C A Pa , 
199 F 2d 694 

Robinson’s Women’s Apparel v 
Union Bank & Trust Co of Los An¬ 
geles, DCNY, 67 FSupp 395 

4. Ala—Wiggins v Wiggins, 2 So 
2d 402, 241 Ala 333 

5. Cal —Bergman v Ornbaun, 92 P 
2d 654, 33 Cal App 2d 680 

Colo—^Kauffman v Kauffman, 278 P 
2d 179 

Ill—Miller V Allen, 90 N E 2d 251, 
339 Ill App 471 

Iowa—In re Smith’s Estate, 58 NW 
2d 378, 244 Iowa 866 

Ky—De Lapp v Anderson’s Adm’r, 
203 SW2d 389, 305 Ky 336—Milli¬ 
gan V Gwmn's Adm’r, 163 S W 2d 
31, 291 Ky 21 

Mo—Dillard v Dillard, App, 269 S 
W2d 769 

Ohio —Twyman v Wood, 22 N E 2d 
495, 61 Ohio App 229 

Neb—Brock v Lueth, 4 NW 2d 285, 
141 Neb 645 

N T —^Helmick v Probst, 9 N T S 2d 
975, 170 Misc 284 

Wash—In re Lewis’ Estate, 98 P 2d 
654, 2 Wash 2d 458, 127 ALR 628 

6 . Ind—Society of Missionary Cate¬ 
chists of Our Blessed Lady of Vic¬ 
tory V Bradley, 44 N E 2d 209, 112 
Ind App 556 

68 C J p 623 note 86. 
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in the absence of compliance ^\lth the statute of 
wills 

§ 141. - Bills and Notes 

The fact that a bill or note is payable at the maker's 
death does not make it testamentary, as long as it creates 
or recognizes a present obligation, only the payment or 
discharge of which is postponed 

The fact that a bill or note is by its terms pay¬ 
able at or after the death of the maker, does not 
give it a testamentary character, as lon^ as it creates 
or recognizes a present indebtedness or obligation, 
only the payment or discharge of which is post¬ 
poned,^ even though it is executed at the same time 
as a or the maker, after delncnng it, has 

and retains possession of the note during his life¬ 
time,or delivery is to a third person Where, 
however, an instrument, although in form a bill or 
note, IS intended to have no operation uiitil the 
death of the maker, it is not contractual, but of 
the nature of a will,^- so a check made payable, 
after the maker's death, and consequently not col¬ 
lectable until that tirnc,!^ or an instrument merely 
directing the maker’s executor or administrator to 
pay a sum of money to a designated person,!^ is 
testamentary and inoperative unless executed in ac¬ 
cordance with the statute of wills, and otherwise 
satisfying the requisites of a will Similarly, a 
paper gning a bank directions as to the disposition 
of a depositor's account on his death is testamcn- 
tcir> in character A fortiori, an instrument con¬ 
taining no unconditional promise or order to pay, 


hut meicly expressing the maker’s desire that at his 
death a designated person shall have a specified 
sum out of his estate, is not a bill or note, but a 
I testamentary instrument Where the indorse- 
; ment and transfer of a note is intended to take effect 
onl> at death, the transfer is of a testamentar} 
character and is ineffective unless it meets the req- 
uisites of a will 

§ 142. - Bonds 

A bond for the payment of a sum of money is not 
testamentary because payment is to be made on or after 
the maker's death 

Like a promissory note, a bond, presently effec¬ 
ts c, for the payment of a sum of money is not 
testamentary in character because payment is to be 
made at or after the obligor's death In determin¬ 
ing whether an instrument was intended by the 
maker as a bond or a will, the court will consider 
language contained therein which would be imma¬ 
terial m construing the instrument after its char¬ 
acter had been established 

Government bonds Where government bonds are 
registered m accordance with federal regulations 
111 the name of the owner, with provision for pay¬ 
ment on his death to another, the registration in 
favor of the beneficiary is not a testamentary dis¬ 
position, or one simply for the protection of the 
United States, but vests a present interest in the 
beneficiary even though the owner retains the 
right to destroy that interest by redeeming the 
I bond during his lifetime 


7. XJ—Reed v Bonner, 102 A 383. 
91 N JLaw 712 

8 XT—In re Daslinau’s Estate, 88 
XYS2d 13, 194 Misc 156 
In re McKay's Will, 137 NTS 2d 
455, affirmed 117 N Y S 2d 4S2 
Pd—In re Mornes' Estate, 79 Pa 
Dist & Co 356, 2 Fiduciary 76 
Van Alstyne v McConnell, Com 
PI, 23 NorthumbLeffJ 159 
SD—Jensen v Jensen’s Estate, 253 
N W 619, 62 S D 496 
Tex—Box V Ussery, CivApp, 108 S 
W 2d 230, error dismissed 
68 C J p 619 note 33 
XTote payable tn stated tune or at 
deatn 

Note payable in twenty-fi\e years 
or within two yeais after maker’s 
death held not unenforceable as be- 
ingr testamentary in charactei 
Tex—Chastain v Texas Ciistian Mis¬ 
sionary Soc, Civ App , 7S S W 2d 
728, error refused 
xrote to be secured on death 

Where note executed by stepfather 
and mother in favor of son contained 
notation that note would be secured 
by a second deed of trust on describ¬ 


ed pioperty only on death of mother, 
but mother became well and later 
the propel ty was sold, note w^as not 
void as being- testamentary in char¬ 
acter and not executed in conformity 
with statutory ieciuirements 
Mo—Henleben v. Krause, 209 S W 2d 
888 

8. Wis—Sheldon v Blackman, 205 
NW 486, 188 Wis 4 

10 Wis—Sheldon v Blackman, su¬ 
pra 

11. N T—In re McKaj’s Will, 137 N 
YS2d 455, afhimed 147 N T S 2d 
482 

12. Wash —CJoipus Juris cited m 
In re Murphy's Estate, 75 P 2d 916, 
924. 193 Wash 400 

68 C J p 619 note 36 

13 X C —Graham v Hoke, 14 S E 
2d 790, 219 NC 756 

68 C J p 620 note 37 

14 Mont —Trenouth v Mulroney, 
227 P2d 590, 124 Mont 499 

68 C J p 620 note 38 

15 Ind —Galbraith v Galbraith, 193 
NE 707. 99 Ind App 563. 
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16 Wis —Tucker v. Simrow, 21 N 
W2d 252, 248 Wis 143 

17 Mo—Lakin v. Blum, App, 43 
SW2d 853 

18 Conn—Bowen v Morgillo, 14 A 
2d 724, 127 Conn 161 

19. Pa—In re Eisenlohr’s Estate, 
102 A 117, 258 Pa 438 

68 C J p 620 note 43 

20. X C —Smith V Bason, 49 N C 
34. 

21. X T —In re Deyo's Estate, 42 X 
YS2d 379, ISO Misc 32 

Contra 

NT—^Deyo v Adams, 36 NTS 2d 
734, 178 Misc 859 
Oomputatlou of widow’s share 

Where a person purchases a United 
States Government Savings Bond, 
registering it in his own and anoth¬ 
er's name, and does not deliver bond 
during lifetime, the gift would prop¬ 
erly be considered testamentary in 
character for purpose of computing 
that person's widow’s share of the 
estate under the Kansas law of de¬ 
scent and distribution 
U S —Moore v Brodrick, D.C,Kan , 
123 F Supp. 108. 
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§ 143. - Declarations or Deeds of Trust 

An rnstrument purporting to create an inter vivos 
trust IS testamentary where the instrument is not to take 
effect until the settlor's death and does not pass any 
present interest to the beneficiaries, or where the settlor 
retains such interests and powers with respect to the 
trust property as amount to full ownership and control 
of the property for his lifetime 

The primary distinction between wills and dec¬ 
larations or deeds of trust is that the former take 
effect in the future on the death of the testator, 
while the latter take effect in prsesenti during the 
lifetime of the settlor,22 and, as in the case of 
deeds generally, the question whether a particular 
instrument is a wnll or is a declaration or deed of 
trust depends on the manifest intention of the 
maker 23 

An instrument partly or wholly in the form of a 
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declaration or deed of trust, but which is not in¬ 
tended to take effect until the death of the maker- 
and which does not pass any interest to a benefi¬ 
ciary during the settlor’s lifetime is testamentary 
in character, and operative, if at all, only as a will.2^ 
In order that an instrument create a testamentary 
trust, it must meet all the requisites of a will, in¬ 
cluding the requirements as to manner of execu¬ 
tion,25 and an instrument purporting to create an 
inter vivos trust may be given effect as a will where 
It meets such requirements 23 

An instrument w^hich conveys the legal title on 
trust, or sufficiently declares a trust, to take effect 
during the lifetime of the settlor will be construed 
to create a trust inter \uos, and not to be tes¬ 
tamentary^ where the instrument passes a present 
interest to the beneficiaries of the trust^^ although 


22 Neb —Whalen v Swircm, 4 N W 
2d 737, 141 Neb 650 

Wis—Boyle v Kempkin, 9 N W 2d 
589, 243 "Wis 86 
68 C J P 620 note 46 

23 Mo—St Louis Uniformed Fire¬ 
men’s Credit Union v Haley, App , 
190 S W2d 636 

Pa —In re Pengelly's Estate, Orph , 
45 Berks Co 33 

Tex —Cushenberry v Profit, Civ App , 
153 S W 2d 291, error refused 
68 C J P 620 note 48 

Formality of transactioxL 

(1) An important factor in deter¬ 
mining whether an inter vivos trust 
IS an attempted testamentary disposi¬ 
tion is the formality of the transac¬ 
tion 

Ill—^Parkas v Williams, 126 NE2d 
600, 5 Ill 417 

(2) In determining whether inter 
vivos trust in corporate stock was 
invalid as a testamentary disposition 
without compliance with the statute 
of wills court could consider the fact 
that the stock certificates were is¬ 
sued in the name of the settlor as 
trustee and that he manifested his in¬ 
tention in a solemn and formal man¬ 
ner to create a valid trust 

Ill —Parkas v Williams, supra 

24. Ala—Dauphin v Gatlin, 63 So 2d 
580, 266 Ala 34 

DC—Betker v Nalley, 140 F 2d 171, 
78 US App DC 312 
Ill—Parkas v Williams, 125 NE2d 
600, 5 Ill 2d 417 

Williams v Anderson, 5 N B 2d 
593, 288 Ill App 149 
Iowa —Trustees of Synod of Reform¬ 
ed Presbyterian Church of North 
America v Horel, 16 NW2d 209, 
235 Iowa 281 

Ky —^Hmes v Louisville Trust Co, 
264 S W2d 73 

Mass —Leahy v Old Colony Trust 
Co, 93 NE2d 238, 326 Mass 49 


Neb—Young v McCoy, 40 NW2d 
540. 152 Neb 138 

NT—Application of Cerchia, 108 N 
T S 2d 753, 279 App Div 734 

In re Wilson’s Will, 45 N T S 2d 
167, 182 Misc 698 

ND—Johnson v Weldy, 54 N W 2d 
829 

Ohio —Murr v Currier, 7 Ohio Supp 
14 

Pa —In re Pengelly's Estate 97 A 2d 
844, 374 Pa 358—In re Tunnell's 
Estate, 190 A 906, 325 Pa 554 
In re Olmsted's Estate, 65 Pa 
Dist & Co 451, 69 Dauph Co 293 
—In re Kenin’s Estate, 41 PaDist 
& Co 572, affirmed In re Kenin’s 
Trust Estate, 23 A 2d 837, 343 Pa 
649, and affirmed 23 A 2d 846, 343 
Pa 567 

In re Pengelly’s Estate, Orph, 45 
Berks Co 33—In re Kershner’s Es¬ 
tate, Orph, 47 Berks Co 95, 5 
Fiduciary 84 

R I —^Knowles v Metropolitan Life 
Ins Co, 197 A 459, 60 RI 197 

Utah —^Alexander v Zion's Sav Bank 
& Trust Co, 273 P 2d 173, 2 Utah 
2d 317, opinion adhered to 287 P 2d 
665 

Vt—^Warner v Burlington Federal 
Sav & Loan Ass'n, 49 A 2d 93, 114 
Vt 463, 168 A LR 1265 

68 C J p 621 note 55 

25 Cal—^Pntz v Thompson, 271 P 
2d 205, 125 Cal App 2d 858 

Iowa—Trustees of Synod of Reform¬ 
ed Presbyterian Church of North 
America v Horel, 16 NW2d 209, 
235 Iowa 281 

Ky —^Hines v Louisville Trust Co , 
264 S W2d 73 

NJ—^In re Brueck's Estate, 194 A 

60, 122 NJEd 329, affirmed 199 A 

61, 124 N JEq 62 

NT—^In re Hammer's Estate, 72 N 
TS2d 636, affirmed 72 NTS 2d 
410, 272 AppDiv 822 

Undelivered deed 

The fact that instrument was nev- 

925 


er delivered, and so had no vitality 
as a deed, does not allow it to be 
given operation as a will 
Wis—Dexter v Witte, 119 NW 891, 
138 Wis 74 

26 Ky—Stouse v First Nat Bank 
of Chicago, 245 S W 2d 914, 32 AL 
n 2d 12C1 

Or—Detsch v Detsch, 205 P 2d 180, 
186 Oi 1 

27 US —United Bldg & Loan Ass'n 
V Gairett, DC Ark, 64 F Supp 46C 
—Nail V American Nat Bank ol 
Bristow. D C Okl, 21 F Supp 385, 
rehearing denied 22 F Supp 977, 
affirmed, CCA, Burgess v Nail, 
103 F2d 37 

Ill —Robbins v Continental Nat 
Bank & Trust Co of Chicago, 58 
NE2d 254, 324 Ill App 422 
Ky —Hines v Louisville Trust Co , 
254 SW2d 73 

Minn—In re Soper’s Estate, 264 N W 
427, 196 Minn 60 

Mo—Brumbaugh v Young, 144 SW 
2d 823, 235 Mo App 643 
Neb—Dahlke v Dahlke, 51 NW2d 
266, 155 Neb 169 

N J —Fidelity Union Trust Co v 
Hall. 6 A 2d 124, 125 N J Eq 419 
NT—Wnuk v Wnuk, 95 N Y S 2d 
254, affirmed 96 N T S 2d 687, 276 
App Div 1102 

Ohio—Routson v Hovis, 22 N E 2d 
209, 60 Ohio App 536 
Bennett v Donley, 17 Ohio Supp 
100 

Pa—In re Pengelly's Estate, 97 A 2d 
844, 374 Pa 358—^In re Shapley’s 
Deed of Trust, 46 A 2d 227, 353 Pa 
499, 164 ALR 877—In re Reese’s 
Estate, 177 A 792, 317 Pa 473 
In re Olmsted's Estate, 65 Pa 
Dist & Go 451, 59 Dauph Co 293 
In re Bossier’s Estate, Orph, 44 
SchLegRec 188 

Tex—Smith v Wayman, 224 SW2d 
211, 148 Tex 318 
68 C J p 620 note 49. 
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some of its provisions contemplate a postponement 
of distribution and enjoyment of interests granted 
until after the settlor’s death,28 or although the trust 
was created in contemplation of death,29 and the 
trust instrument made in lieu of a will 20 

In accordance with the view’ discussed m Trusts 
§ 47 that the reservation by the settlor of such in¬ 
terests, estates, or powers does not present the 


creation of a \alid inter vivos tnist, an instrument 
otherwise effcctne to create a valid inter vivos 
trust IS not rendered testamentary by the fact that 
the settlor reserves a life estate,the right to in¬ 
vade and consume the corpus of the trust,22 power 
to revoke the trust in whole or part,22 power to 
alter or modify the terms of the trust,24 powder to 
change the beneficiaries of the trust,25 power to 


Vested or contingrent interest 

If beneficiaries ar quire interest, 
vested or contingent, during* settlor’s 
lifetime, transfer is not testamen¬ 
tary 

XeL~Dahlke \ Dahlke, 51 N W 2d 
266, 155 Neb 169 

28 US—United Bldg & Loan Ass’n 
V Garrett, D G Ark 64 F Supp 

460—Nail V, Amcric an Nat Bank 
of Bristow, D C Okl 21 F Supp 

3&5, rehearing denied 22 F Supp 
977, affirmed, CCA, Burgess \ 
Nail, 103 F 2d C7 

Ark —Hughes v Colfey, 2G3 S W 2d 
6S9, 222 Ark 945 

Cal —Oakland Scavenger Co \ Gandi, 
124 P2d 143. 51 Cal App 2d 69 
D C —Liberty Nat Bank “v Hicks, 
173 F2d 631, 84 U S App D C 19S, 
9 ALR 2d 1355 

Ill —Robbins v Continental Nat 
Bank & Trust Co of Chicago, 58 N 
B 2d 254 324 Ill App 422 
Io\%a—Trustees of Synod of Reform¬ 
ed Presb\tMian Church ot North 
America v Horel, 16 NW2d 209, 
235 lova 281 

K> —Hines \ Louis\ ille Trust Co , 
251 S \V 2d 73 

Miss—Bryant \ Se\ier, 20 So 2d 5S2, 
197 y^lisb 457 

Mo —St Louis Uniformed Firemen’s 
Credit Union \ Haley, App , 190 S 
W2d 636 

Neb—Dahlke v Dahlke, 51 N W 2d 
266 155 Neb 169 

Pa —Murphy v C I T Corp , 33 A 
2d 16, 347 Pa 591—In re Reese's 
Estate, 177 A 792, 317 Pa 47^ 
\Vis—Boy'le v Kempkin, 9 N\V2d 
5S9, 2 43 Wis 86 
68 C J p 620 note 49 

Trust to terminate at death. 

Provision of tiust declaration fix¬ 
ing termination of trust one year 
after death of settlor, did not make 
instrument testamentaiy in charac¬ 
ter or evidence an intent of settlor 
to effect a testamentary disposition of 
his property, under Arkansas law 
U S —United Bldg & Loan Ass'n v. 
Garrett, DC Ark, 64 P Supp 460 

29 Wash—^Hanley V Most, 115 P 2d 
933, 9 Wash 2d 429—Hamlin v 

Hamlin, 109 P 362, 59 Wash 182 
Wis—Koppelkam v First Wis Trust 
Co, 3 NW2d 350, 240 Wis 254 

30. Ill —Bear V Millikin Trust Co, 
168 NB 349, 336 Ill. 366, 73 A L R 


17 j—Patterson v McClenathan, 129 
NE 767. 296 Ill 475 

31 Ill—Kolze V Fordtran, 107 N 
E 2d 686. 412 Ill 461 

Kj —Hines \ Louisville Trust Co , 
25 4 S W 2d 73—DeLeuil's Ex’rs \ 
DiLluiI, 74 SW2d 474, 255 Ky 
406 

Mass—National Sha’wmut Bank of 
Boston \ Joy, 53 N E 2d 113, 315 
Mass 457 

Miss—Bijant v Se\iei, 20 So 2d 582, 
197 MiSb 457 

ND—Johnson v Weldy, 54 NW2d 
829 

Ohio—Central Trust Co v Watt, 38 
NE2d 1S5, 139 Ohio St 50 

Routson \ Homs, 22 N E 2d 209, 
Co Ohio App 536 

Bennett v Donley, 17 Ohio Supp 
100 

Pa—In re Pengelly’s Estate, 97 A 2d 
8 44, 37 4 Pa 358—Damiani v Lobas- 
co, 79 A 2d 268, 367 Pa 1—Murphey 
^ C I T Coip . 33 A 2d 16. 347 Pa 
591—'In re Sheafaley’^’s Trust, 77 A 
2d 448, 366 Pa 316—In re Shapley’s 
Deed of Trust, 46 A 2d 227. 353 
Pa 409, 164 ALR 877 
Te \ —Cu >h*- nberry \ Pi ofit, Civ App , 
153 S W’" 2d 291, error refused 
Vt—'Smith V Deshaw, 78 A 2d 479, 
116 Vt 441 

Wis—Doyle \ Kempkin, 9 NW2d 
589, 2 43 Wis 86 

32 Ky —Hines v Louisville Trust 
Co, 25 4 SW 2d 73 

Neb—^IVhalen v Swircin, 4 NW2d 
737, 141 Neb 650 

Ohio—Central Tiust Co % Watt, 38 
NB2d 185, 139 Ohio St 50 
Pa—In re Shapley’s Deed of Trust, 
46 A 2d 227, 353 Pa 499 164 A L R 
877 

Power to consume as equivalent to 
power to revoke 

With respect to determination as 
to whether trust instrument is tes¬ 
tamentary in character, power to con¬ 
sume may be deemed equivalent of 
power to le-voke 

Pa—In le Pengelly’s Estate, 97 A 2d 
844, 374 Pa 358. 

33 Ga —^Wilson v Pulton Nat Bank 
of Atlanta, 4 S B 2d 660, 188 Ga 
691—Corpus Juris cited in Wilder 
V Howard, 4 S E 2d 199, 203, 188 
Ga 426 

Ill—Paikas V Williams, 125 NB2d 
600, 6 Ill 417—Gurnett v Mutual 
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Life Ins Co of New York, 191 NE 
250. 356 Ill 612 

Mass —National Shawmut Bank of 
Boston V Joy, 53 N E 2d 113, 315 
Mass 457 

N Y —Pinckney v City Bank Farmers 
Trust Co, 292 NYS 835, 249 App 
Div 375 

Ohio—Central Trust Co v Watt, 38 
NE2d 185, 139 Ohio St 50 
Pa—In re Pengelly’s Estate, 97 A 2d 
844, 374 Pa 358—In re Sheasley's 
Trust, 77 A 2d 448, 366 Pa. 316—In 
re Shapley’s Deed of Trust, 46 A 2d 
227, 353 Pa 499, 164 ALR 877 
In re Lyon's Estate, 63 A 2d 415, 
164 Pa Super 140 

Vt—Smith V Deshaw, 78 A 2d 479, 
116 Vt 441 

Wis —Boyle V Kempkin, 9 N W 2d 
589, 243 Wis 86—Koppelkam v 
Fust Wis Trust Co, 3 N W2d 350, 
240 Wis 254 
68 C J p 621 note 58 

34 Ga—^Wilson V Pulton Nat Bank 
of Atlanta, 4 S E 2d 660, 188 Ga 
691 

Mass —National Shawmut Bank of 
Boston V Joy, 53 N E 2d 113, 315 
Mass 457 

NY—Pinckney y City Bank Faim- 
ers Trust Co, 292 NYS 835, 249 
App Div 375 

Ohio—Central Trust Co v Watt, 38 
NE2d 185, 139 Ohio St 50 
Pa —In re Sheasley’s Trust, 77 A 2d 
448, 366 Pa 316—In re Shapley’s 
Deed of Trust, 46 A 2d 227, 353 Pa 
499, 164 ALR 877 

Vt—Smith V Deshaw, 78 A 2d 479, 
116 Vt 441 

3S. Ill —Farkas v Williams, 125 N 
E 2d 600, 5 Ill 417 

Kv—Siter v Hall, 294 SW 767, 220 
Ky 43 

Mass—National Shawmut Bank of 
Boston V Joy, 53 N E 2d 113, 315 
Mass 467 

Ohio—Central Trust Co v Watt, 38 
NE2d 185, 139 Ohio St 50 

Power of aoiother to appomt boue. 
flcianes 

A provision that the beneficiaries 
named in the trust instrument shall 
take only if settlor fails to designate 
other beneficiaries during his life, or 
if, after his death, his wife fails to 
designate other beneficiaries, is not 
testamentary 

Ohio—Central Trust Co v Watt, su¬ 
pra. 
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supervise the investment of the trust fund,^® or all 
or some of these interests, estates and powers,3" 
unless the trustee retains such power to control 
the details of the administiation of the trust as to 
make the purported trustee a mere agent of the 
settlor 38 On the other hand an instrument pur¬ 
porting to create an inter vivos trust is testamen¬ 
tary in so far as it disposes of property after the 


settlor’s death where the interests and powers re¬ 
served hy the settlor amount to the ownership of 
the fund and he retains full control of the trust 
property for his lifetime 39 A fortiori, a purported 
inter mvos trust is not testamentary where the 
settlor does not reserve a power of revocation 

A settlor may name himself as sole trustee with¬ 
out making the trust testamentaryand he may 


36 Kv—Stouse v First Nat Bank 
of Chicago, 245 S W 2d 914, 32 A L 
R 2d 1261 

Mass—National Shawmut Bank of 
Boston V Joy. 53 N E 2d 113, 315 
Mass 457 

Ohio—Central Trust Co v Watt, 38 
NE 2d 185, 139 Ohio St 50 

Exoneratioii of trustee to all hut set- 
tlor 

A provision that the trustee need 
not account to any one but the set¬ 
tlor during the settlor’s lifetime does 
not make the trust testamentary 
N T —Application ot Central Han¬ 
over Bank & Trust Co (Momand), 
26 NYS2d 924, 176 Misc 183, af¬ 
firmed 32 NTS 2d 128, 263 App 
Div 809, affirmed Central Hanover 
Bank & Trust Co v Momand, 42 
NB2d 610, 288 NY 608 
Thud person given power to control 
investments 

The powers given to broker to con¬ 
trol investments of trust did not im¬ 
pair validity of gifts over to statu¬ 
tory next of kin or show that trust 
instrument was to take effect in a 
testamentary manner or make the 
trust a merely passive one, in view 
of important duties which were left 
to trustees 

Mass —National Shawmut Bank of 
Boston V Joy, 53 N E 2d 113, 315 
Mass 457 

Settlor appointed manager of fund 

Where settlor conveyed property to 
a corporation as trustee and vested 
management in a foundation to dis¬ 
tribute certain amount of income to 
settlor for life and an amount for 
annuities and made balance payable 
to a college to establish a new phi¬ 
losophy and religion department and 
trustees appointed settlor manager of 
foundation and allowed him to deal 
with property in same manner after 
declaration of trust was executed as 
he had before, but there was no evi¬ 
dence that college understood declara¬ 
tion of trust was not intended to be 
presently operative and college was a 
party to declaration and operated un¬ 
der its terms and received payments, 
trust was not invalid on ground that 
it was not intended to be operative 
during settlor’s lifetime 
Cal —^Davenport v Davenport Foun¬ 
dation, 222 P2d 11, 36 Cal 2d 67 

Settlor one of trustees 

Where donor became one of the 
trustees and as such trustee was giv- 


'en a large share in the management 
of the res, but this power resided in 
him as trustee not as donor, and 
others named as trustees were not 
his agents but trustees, the trust was 
not a “testamentary trust” which 
was required to be executed in ac¬ 
cordance with statute of wills 
N J—Savings Iiiv & Trust Co v Lit¬ 
tle, 39 A 2d 392, 135 N J Eq 546 
37 Ill—Parkas v Williams, 125 N 
B 2d 600, 5 Ill 417 

Mass —Leahy v Old Colony Trust 
Co, 93 NE2d 238 32fa Mass 49— 
Kerwin v Donaghy, 59 N B 2d 299, 
317 Mass 659—^National Shawmut 
Bank of Boston v Joy, 53 N E 2d 
113, 315 Ma-=*s 457 

Ohio—Central Trust Co v Watt, 38 
NE2d 185. 139 Ohio St 50 

Cleveland Trust Co v ^Vhite, 16 
N E 2d 588, 58 Ohio App 339 
Pa—In re Sheasley’s Tiust, 77 A 2d 
448, 366 Pa 316—In re Shapley s 
Deed of Trust, 46 A 2d 227, 353 
Pa 499. 164 ALR 877 
In re Kenin’s Estate, 41 PaDist 
& Co 572, affirmed In re Kenin s 
Trust Estate, 23 A 2d 837. 343 Pa 
549, and affirmed 23 A 2d 846, 313 
Pa 567 

In re Pengelly’s Estate, Orph, 45 
Berks Co 33—In re McKean’s 
Trust, Orph, 1 Fiduciary 26 
Vt—Smith V Deshaw, 78 A 2d 479, 
116 Vt 441 

So long as title passes to the trus¬ 
tee, extent of control retained by the 
settlor is immaterial, with respect to 
validity of the trust 
Wis—Boyle v Kempkin, 9 NW2d 
589, 243 Wis 86 applying Michigan 
law 

3S. Ky—Stouse v First Nat Bank 
of Chicago, 245 S W 2d 914, 32 A L 
R2d 1261 

NY—In re Fitzpatrick’s Estate, 17 
N YS 2d 280 

Pa—In re Pengelly’s Estate, 97 A 2d 
844, 374 Pa 358—In re Shapley’s 
Deed of Trust, 46 A 2d 227, 353 Pa 
499, 164 ALR 877 
Formality of traoisaction. 

In determining whether reserve 
powers are so great as to make trus¬ 
tee of an inter vivos trust an agent 
of the settlor, one of the factors to 
be considered is formality of the 
transaction, and if transfer to trus¬ 
tee was by deed formally executed 
and recorded the conclusion that 
trustee was also agent of settlor 
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would be less likely to be drawn 
than if transfer was less formally 
evidenced 

Pa—In re Sheasley’s Trust, 77 A 2d 
448, 366 Pa 316 

Power to control trustees limited by 
trust instrument 

Under trust instrument reserving 
to settlor for life the net income from 
trust estate, and reserving to settlor 
the right during her lifetime to modi¬ 
fy, amend or re\oke the tiust, and 
pro\iding that as long as settlor w^as 
qualified tiustee thereunder and sub- 
3 ect to no disability trustees should 
exercise powers conferred upon them 
only upon written instructions of set¬ 
tlor, and giving trustees specific well- 
defined powers, power reserved by 
settlor to control trustees in admin¬ 
istration of trust, which power could 
only be exercised within limits and 
in accordance with terms of trust in¬ 
strument. was not of such degree as 
to reduce trustees to status of agents 
of settlor, and trust instiument was 
not testamentary 

Ky—Stouse v First Nat Bank of 
Chicago. 245 S W 2d 914, 32 ALR 
2d 1261 

39 Ill —Farkas v Williams, 125 N 
E 2d 600, 5 Ill 417 

Ky—Corpus Juris citad in Stouse \ 
First Nat Bank of Chicago, 245 
S W2d 914, 917 

Pa—In re Tunnell's Estate, 190 A 
906, 325 Pa 654 

In re Vederman’s Estate, 78 Pa 
Dist & Co 207, 2 Fiduciary 59b 
In re Pengelly’s Estate, Orph , 45 
Berks Co 33 
68 C J p 621 note 59 
detention of control, possession, 
and right of revocation makes instiu¬ 
ment testamentary 

Colo —Dunham v Armitage, 48 P 2d 
797, 97 Colo 216 

40. Ky—Hines v Louisville Tiust 
Co, 254 S W2d 73 

Tex—Eaton v Husted, 172 S W 2d 
493. 141 Tex 349 

Brainerd v First Nat Bank, Civ 
App, 169 S W 2d 802, modified on 
other grounds 174 S W 2d 953, 141 
Tex 558—Cushenberry v Profit 
Civ App , 153 S W 2d 291, error re 
fused 

41. Ky—Stouse v First Nat Bank 
of Chicago, 245 S W 2d 914, 32 A 
LR2d 1261 

Ohio—Thomas v Dye, App, 127 N 
E 2d 228 
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also reserve a life interest^^ and a power of revo¬ 
cation, where the settlor declares himself 
trustee and reserves not only a life estate and power 
to revoke or modify the trust, hut also power to 
deal with the trust property as he likes as long as 
he lives, the trust is testamentary 

An inter vivos tfust vesting the entire equita¬ 
ble estate m the settlor is not testamentary 

An insurance trustj under which trustee is des¬ 
ignated as beneficiary of insurance on settlor's life 
and agrees to distribute the proceeds in accordance 
with the settlor’s instructions is not testamen¬ 
tary 

Bank deposit. Where, under the rules discussed 
in Trusts § 54, a deposit in a bank or other finan¬ 
cial institution IS made in such manner as to cre¬ 
ate a valid inter vivos trust, the transaction is not 
regarded as testamentary and need not comply with 
the statute of wills or meet the other requisites of a 
will in order to be valid and enforceable 47 Con¬ 
versely, if a valid inter vivos trust is not created, the 
transaction is testamentary in so far as it attempts 
to dispose of account after the depositor’s death 
and is valid, if at all, as a will 48 


§ 144, -- Instruments Creating Powers 

An instrument conferring a power which is not in¬ 
tended to have any effect until the death of the donor is 
testamentary in character 

An instrument, creating and conferring a pow¬ 
er, which is not intended to hci\c any effect until 
the death of the donor, as distinguished from an 
instrument presently creating a power although 
providing for its exercise only after the donor’s 
death, is testamentary in character, and inoperative 
unless executed in accordance with the statutes 
relating to wills 49 An instrument directing a des¬ 
ignated person to realize, out of property belonging 
to the maker of the instrument, a specified sum of 
money and to pay over or disburse it in a par¬ 
ticular manner is a will, and not a mere power of 
sale or disposition, where it manifests an intention 
that, subject to such payments or disbursements, 
the maker’s property shall pass and belong to such 
person at the former’s death The exercise by 
will of a power to appoint the beneficiaries of an 
inter vivos trust does not give a testamentary char¬ 
acter to the disposition of the trust fund 61 It has 
been held that a contract with respect to the exer¬ 
cise of a power to appoint by will is testamentary 
in character 63 


In re Barnes' Estate, Com PI, 108 
NE2d 88, affirmed, App , 108 NE 
2d 101 

Death of heneflenary Tt>efoie settlor's 
death 

A written declaration by purchaser 
of corporate stock that he held it in 
trust for named beneficiary and pro¬ 
viding that the decease of the bene¬ 
ficiary before the death of the settlor 
should operate as a revocation of the 
trust was valid even though the in¬ 
terest of the beneficiary was contin¬ 
gent upon the existence of a certam 
state of the facts at the time of the 
settlor’s death 

Ill—^Parkas v Williams, 125 NE 
2d 600, 5 Ill 417 

42. III —Parkas v Williams, supra 

43. Ill —Parkas v Williams, supra 

44. Ky —Dawson v Dawson's 
Adm’x, 272SW2d6C6 

Pa—In re Bullock’s Estate, 79 Pa 
Dist & Co 3S9, 62 Dauph Co 128, 
2 P’lduciary 19—In re Bullock’s 
Estate, 79 Pa Dist & Co 389, 62 
Dauph Co 12R, 2 Fiduciary 19. 

Vt-—Smith V Deshaw, 78 A 2d 479, 
IIG Vt 441 

45. Ohio—Central Trust Co v Kc- 
Carthy, 57 NE 2d 126, 73 Ohio App 
431 

46. Conn—Si^al v Tlartfoid Nat 
Hank Sr Trust Co, 177 JL 712, 119 
Conn 570. 


Or—Gordon v Poitland Trust Bank, 
271 P 2d 663, 201 Or 648 
Pa—Fidelity Trust Co v Union Nat 
Bank of Pittsburg-h, 169 A 209, 313 
Pa 467, certiorari denied Union 
Nat Bank of Pittsburgh v Fidelity 
Trust Co, 54 S Ct 630, 291 US 680, 
78 LEd 1068 

S D—In re Albert Anderson Life Ins 
Trust, 293 NW 527, 67 S D 393 

47 Ga —^Wilder v Howard, 4 S E 2d 
199, 188 Ga 426 

Mass —Greeley v O’Connor, 2 N E 2d 
471, 294 Mass 527 

N J —Trust Co of New Jersey v 
Paiawell, 11 A 2d 98, 127 N J Eq 
45 

Pa—In rc Pozzuto's Estate, 188 A 
209, 124 Pa Super 03, 

A ^‘Totten trust” cannot be classi¬ 
fied as a “will” nor can letters testa¬ 
mentary or letters of administration 
ith the Will annexed be issued there¬ 
on 

N Y —^Murray v Brooklyn Sav Bank, 
16 NYS2d 915, 258 App Div 132 

I Doan, to be repaid to bexLeflciary 
Where money deposited in savings 
account in trust for depositor’s 
grandnephew was loaned by depositor 
to beneficiary’s parents under written 
agreement that in event of depositor’s 
death before repayment of loan, note 
and collateral security therefor 
should revert to beneficiary, such 
agreement amounted to a “testaraen- 
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tary difc.position” Rood only when 
made by a valid vill 
NY—In re McOabf’.s Estate, 27 N, 
YS 2d 127, 176 Misc JSU 
48. Ga—Guest v. Stone, 56 S E 2d 
247, 206 Oil 239 

Pd—Brown v Monaca Federal Sa\ 
& Loan Asb’n, 42 A 2d 50, 352 Pi 1 
Vt—Warner \ Burlington Podiual 
Rd\ & Loan Asb’n, 49 A 2d 93, 111 
Vt 4b3, 168 A L B 1263 
Writings by a depositor on his 
bank book imvelope and on a separate 
piece of paper, stating manner of 
disposition of savings account, c<mld 
not after depositor’s death be given 
effect of creiting a timt at the time 
of their execution or upon the diMth 
of depositor in favor of parly nam< d 
in vviifinRs, since to give thtni such 
an effect would bo to contravene stat¬ 
utory reauiirmenlft as to prtrequi¬ 
sites of a written will 
Cal—In Tfi Alberls’ Estate, ICO I'2cl 
638, 38 Cal App 2d 12 

40- NJ—Eemer v B* nediet, 88 A 

382, 81 NJEq 21, uffinned 88 A 

383, 8lNJEa 222. 

50. Wash—North End Workerf’ 

Supply Co-Op v, Sahlich, 198 

P. 738, 116 WiiHh in. 

68 C J p 631 note 62. 

51. NY—In re Norton's Trust, 122 
N Y S 2d 705 

52. N X—Marx v. Bice, 65 A 2d 18, 1 
N.J 674, 9 ALR,2d 584. 
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An assignment is not rendered testamentary by the 
fact that Its subject matter is such that the assignee will 
not realize the full benefit of the assignment until the 
death of the assignor 

An assignment which passes a present interest is 
not rendered testamentary by the fact that its sub¬ 
ject matter, as in the case of a policy of life in- 
SLiicincc, or the terms or conditions on which it 
IS made, are such that the assignee will not realize 
the full benefit of the assignment until the death 
of the assignor Thus, the assignment of a 
mortgage, with a rcscnation of the interest for the 
assignor’s lifetime is not testamentary An as¬ 
signment of so much of the principal of a note as 
was unpaid at the assignor’s death is a present 
transfer and not a testamentary one Where an 
assignment passes no present interest, but only an 
interest to take effect at the assignor’s death, it is 
testamentary in charactci, and inoperative where 
not executed in accordance with the statutes gov- 
eining testamcntaiy dispositions^^ Thus, an in¬ 
strument disposing or attempting to dispose of a 
bond or note, or its pioceeds, after the death of the 
person executing such instuiment is testamentary 
in nature, and cannot be given effect unless properly 
executed as a 'will 57 An assignment of the in¬ 
terest which the assignor may rcccnc as heir, lega¬ 
tee, or devisee of another may bo a presently op- 
cratnc transfer and not a testamentary disposi¬ 
tion,5?? the test IS whether the <issignment is pres- 
entl} opeiatue or is merely anibuLitory and ie\0Cci- 
b!e until the (k^dh ot the assignor 

§146 - Bills of Sale 

An instrument which passes a present interest in 
personal property is a bill of sale rather than a will, 
even though such interett is not to take effect m pos¬ 
session or enjoyment until the death of the seller 
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The essential difference between a will and a 
bill of sale is that the former takes effect only at 
the death of the maker, while the latter must take 
effect on its execution or not at all As in the 
case of a deed, the intention of the maker of an 
instrument, as manifested therein, must govern in 
determining whether it is a wall or a bill of sale 
An instrument w'^hich passes or is in form sufficient 
to pass a present interest in personal property is a 
bill of sale, rather than a will, even though such 
interest is not to take effect in possession or en¬ 
joyment until the death of the vendor,5^ and a 
want of delivery, preventing the instrument from 
being effective as a bill of sale, does not allow it 
to opeiate as a will 53 Where, how^ever, an instru¬ 
ment, although partly or wholly in the form of a 
bill of sale, passes no present interest or title and 
is intended to take effect only at the death of the 
vendor, it is testamentary, and ineffective unless 
properly executed as a will,54 

§ 147 - Gifts 

If a purported gift does not take effect as an executed 
and completed transfer to the donee, either legally or 
equitably, during the life of the donor, it is a testamentary 
disposition, good only when made by a valid will 

Although possessing some characteristics in com¬ 
mon, wills and gifts are distinguishable in that un¬ 
der a will no title or interest passes to the donee 
or bcneficiaiy until the death of the testator, while 
the title passes immediately and irrevocably in the 
case of a gift inter vivos 55 Whether a trans¬ 
action IS a gift or IS testamentary in character 
depends on the intention of the donor 56 Where a 
gift IS made effective in the lifetime of the dece¬ 
dent and he has divested himself of all power to 
recall it, such transaction is a gift inter vivos, and 
not testamentary m its natuic,57 even though a 
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57. in —JonnUi>?s v N'ovillo, 61 XK 
202, 1^0 in 270—i.'umn, 
n XK gJi, 120 III. 120. 
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2d 211. 304 in. iitti, 

69. in,—Oro\vU*y v KnK<*lk*s «upra. 
60. C’nlo—Taylor v Wilder. 166 P, 
766. 62 Colo. 2h2. 
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61. :vruh—In rt- L.lo^d*s Estate, 239 
X W 390. ZOGMieh 305 
To\—Riniirez \ Vela, Civ App , 102 
S W 2d 447, on or dismissed 

02. Tex—Kamirez v Vela, supra. 

IIS C J p 622 note 71 

Reservation, of life estate 
An instrunu nt whereby one partv 
purport d to sell, assiijn, transfe^r 
and d(‘hvir certain personalty, the 
sellt r, however, reserving’ a life es¬ 
tate therein, in consideration for buy- 
agreement to set up certain 
trusts and pay certain annuities on 
seller's death, was not invalid as be¬ 
ing "testamentary" 

Ind.—Van Orman v Van Oiman, 41 
N.E2d 694. Ill Ind App, 394 

63. Mich.—In ro Lloyd's Estate, 239 
NAV 390, 260 Mich 305. 
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64 Miss—Beasley v Beasley, 171 
So 080. 377 Miss 522 

CS C J p 622 note 74 

65. U S —Speaker v Keating, CCA 
NY, 122 P 2d 706 

Tex—O’Donnell v ITalladav, Civ 
App , 132 S W 2d 847, error r(‘fus(‘d 

66. Colo—Johnson v HlUiaid, IGO 
r 2d 3R6, 113 Colo 548 

Minn—Tnnes v Potter, 153 N \V 601, 
130 Minn 320, 3 ALB 896 

NY—McCarthy v, Pieret. 24 X E 2d 
102, 281 NY 407, reargumi nt dim¬ 
med 27 NE2d 207, 282 NY 800 
In ro Loich'.s Estate, 33 N YS 2(1 
157—In re bhtzpotrick’s Estati*, 17 
N YS 2d 280. 

28 C J p 624 note 78 

67. Cal—Kypka \ MvJd, 113 P 2d 
521, 46 Cal App 2d 225 

Colo—Johnson v Hilliard, 160 1* 2d 
386, 113 Colo 548—CorpxuB Jturis 
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life interest is reserved to the maker or the enjoy¬ 
ment of the gift IS postponed until his death 

If the gift does not take effect as an executed 
and completed transfer to the donee, either legally 
or equitably, dunng the life of the donor, it is a 
testamentary disposition, good only when made by a 
valid will A transaction ineffective as a gift 
because not completed or because of lack of de¬ 
livery cannot be given effect as a will unless it 
meets all of the requisites of a will An instru¬ 
ment, otherwise effective as a will, is not to be de¬ 
nied probate merely because it contains some lan¬ 
guage indicating an intention to make a present 
transfer A writing amounting merely to an ex¬ 
pression of intention to make a gift inter vivos is 
not to be treated as testamentary merely because 
such intention is not carried out m the lifetime of 
the maker ,'^2 and, on the other hand, a provision in 
an instrument in the form of a will expressing the 
maker’s desire, that the beneficiary take care of him 


during his lifetime does not make the disposition 
a gift inter vivos The fact that an instrument of 
gift IS also sufficient as a will does not prevent it 
from operating as the formerj^ 

The nature of a gift causa mortis as a testamen¬ 
tary transaction is discussed m Gifts §§ 72, 73 A 
gift causa mortis is distinguished from a legacy 
infra § 1125 

Indoisement of credit on bill or note An in¬ 
dorsement, by way of gift, of a credit on a bill 
or note is not testamentary, or invalid because not 
complying with the statutes relating to the execu¬ 
tion of wills, where it is intended to take effect 
at the time the indorsement or entry is made, *^5 
but it is testamentary where it is to take effect only 
on the death of the person making the indorsement 
or entry Thus, a direction that the amount of the 
credit shall be charged to the maker of the note as 
an advancement renders the indorsement testamen 
tary, since it indicates an intention to make a dis- 


cited m Burton v Burton, 69 P 2d 
307, 308, 100 Colo 567 
III —^Haskell v Art Institute of Chi¬ 
cago, 26 NE2d 736, 304 Ill App 
393 

Md —Bierau v Bohemian Bldg , Loan 
& Sav Ass'n, “Slavie” of Balti¬ 
more City. 109 A 2d 120, 205 Md 
456 

Mo—Benton v Smith, App, 171 S 
W2d 767 

NY—Corpus Jons cited in McCarthy 
V Pieret, 24 NE2d 102, 103, 281 
NT 407, reargument denied 27 N 
E2d 207. 282 NY 800 

In re Kilgallen's Estate, 123 N 
YS2d 827, 204 Misc 558, affirmed 
141 NTS 2d 511, 285 App Div 1151 
In re Hall’s Will, 120 N T S 2d 
188, affirmed 135 NYS2d 295, 284 
App Div 1013—Corpus Juris cited 
m In re Lorch’s Estate, 33 N Y S 2d 
167, 168—In re Fitzpatrick's Es¬ 
tate, 17 N Y S 2d 280 
Ohio —MacLean v J S MacLean Co , 
123 NE 2d 761 

Pa —Reynolds v Maust, Com PI, 87 
Pittsb Leg J 339, affirmed 15 A 2d 
853, 142 Pa Super 109 
68 CJ p 622 note 79—28 CJ p 624 
notes 76, 79 

68- Iowa—In re Conner's Estate, 36 
NW2d 833, 240 Iowa 479 
Minn—Innes v Potter, 153 NW 604, 
130 Minn 320. 3 ALR 896 
Mo—Wahl V Wahl, 206 S W 2d 334, 
appeal transferred 200 S W 2d 697, 
357 Mo 89 

Pa —^Corpus Juris cited in In re Lew¬ 
is’ Estate, 11 A 2d 667, 668, 13 9 
Pa Super 83 

In re Murphy’s Estate, 61 Pa 
Dist & Co 579 


Tex—Peterson v Weiner, Civ App, 
71 S W 2d 544, error refused 

68 C J p 622 note 80 

69 Ala—Dauphin v Gatlin, 53 So 2d 
680, 266 Ala 34 

Colo—Urbancich v Jersin, 226 P 2d 
316, 123 Colo 88—Johnson v Hil¬ 
liard, 160 P2d 386, 113 Colo 548 

Fla—Leonard v Campbell, 189 So 
839, 138 Fla. 405 

Ga—Guest v Stone, 56 S E 2d 247, 
206 Ga 239 

Idaho—Zimmerman v Fawkes, 219 
P2d 951, 70 Idaho 389 

Ill—In re Waggoner’s Estate, 125 
NE2d 154, 5 Ill App 2d 130—War¬ 
den’s Estate V Pelling, 20 N E 2d 
143, 299 Ill App 353 

Ky—Dawson v. Dawson’s Adm'x, 272 
S W2d 666 

Mo—Wahl V Wahl, 206 S W 2d 334, 
appeal transferred 200 S W 2d 597, 
357 Mo 89 

N J —Bendix v Hudson County Nat 
Bank. 69 A 2d 253, 142 N J Eq 487 
—Hackensack Tiust Co v No- 
wacki, 3 A 2d 615, 124 N J Eq 665 

N Y —Coipus Juris quoted m Mc¬ 
Carthy V Pieret, 24 N E 2d 102, 103, 
2S1 NY 407, reargument denied 27 
NE 2d 207, 282 NT 800 

In re Earley*s Will, 96 N T S 2d 
716, 198 Misc 727—^In re Kessler’s 
Estate, 18 NTS 2d 772, 173 Misc 
716 

Corpus Juris quoted in In re 
Lorch’s Estate, 33 NTS 2d 157, 168 
—Cforpus Juris quoted m In re 
Fitzpatrick's Estate, 17 N Y S 2d 
280, 287 

Ohio—^IValtenberger v Pearson, 77 
NB2d 491. 81 Ohio App 51 

Pa—In re Biown’s Estate, 22 A 2d 
821, 343 Pa 230 

Solomon v National Bank, Com 
PI, 87 PittsbLeg J 142 
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Axton V Harding, Com PI , 12 

Fay L J 211—In re Elliott’s Es¬ 
tate, Orph , 66 York Leg Rec 194 
Tex—Olive v Olive, Civ App , 231 
S W2d 480 

68 CJ p 622 note 81-28 CJ p 031 
note 76 

70 US —Speaker v Keating, CCA 
NY, 122 P2d 706 

Ala—Smith v Eshelman, 180 So 313, 
235 Ala 588 

NY—In re Watson’s Estate, 30 N T 
S 2d 577, 177 Misc 308 
In re Tobin’s Estate, 113 NTS 
2d 831—In re Hooley’s Estate, 34 
NTS 2d 278 
68 C J p 622 note 82 

Til. Pa—In re Eaby’s Estate, 173 
A 174, 315 Pa 161 

Holographic instrument 

Instrument, written by hand of de¬ 
ceased, and reciting “I bequeath to 
my sister all I have,” showed on its 
face that it was intended as a holo¬ 
graphic will and not a donation inter 
vivos, “bequeath” meaning to give 
or leave by will, to give by testament, 
to hand down, to transmit 
La—Succession of Sutherland, 160 
So 794, 181 La 1011 

72. Pa —In re Kauffman’s Estate, 
129 A 98, 283 Pa 375 

73. La—Succession of Nelson, 112 
So 298, 163 La 458 

74. Cal —In re Escolle’s Estate, 25 
P2d 860, 134 Cal App 473 

75. Tenn —Condrey v Coffey, 43 S 
W2d 928, 163 Tenn 508 

76. Pa—Estate of Kohl, 28 Pa Co 
552, 19 Montg Co 182 
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position pro tanto to take effect at death Sim¬ 
ilarly, an indorsement of credit accompanied by a 
statement that the amount of such credit is all the 
maker of the note shall receive out of the holder’s 
estate, and that the balance of his estate is reserved 
for distribution to other persons, is testamentary m 
character 

§ 148. - Other Instruments 

Provisions as to the disposition of the proceeds of a 
life insurance policy are ordinarily not regarded as tes¬ 
tamentary 

The designation of a beneficiary or a change in 
beneficiary of life insurance or the like is not a 
testamentary disposition of property, and not with¬ 
in the statute of wills,*^^ particularly as during the 
lifetime of the insured there is no specific prop¬ 
erty owned by him or to which he is entitled, and 
instead of the designation of the beneficiary being 
a disposition of property, it is the mere naming 
of a person for whose benefit a contract is made 
A contract whereby one agrees to name another 
as beneficiary of his life insurance policy is not a 
testamentary transaction An agreement by the 
beneficiary of a policy with the owner to pay part 
of the proceeds of the policy to another is not tes¬ 
tamentary 82 

Where it is agreed between the insurer and the 
beneficiary that the insurer shall retain the pro¬ 
ceeds of the policy subject to the demand of the 
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beneficiary, and in the intenm, pay the interest or 
income to the beneficiary, a provision as to the dis¬ 
position of the fund on the beneficiary’s death is 
not testamentary83 and is valid and enforceable 
although not made in compliance with the statute of 
wills 84 An annuity policy providing for payment 
of income to insured for life and payment of prin¬ 
cipal to designated beneficiary on death is not a 
testamentary disposition,85 even though the insured 
retains the right to change the beneficiary or to 
cash in the policy 85 

Joint tenancy, joint hank account Ordinarily, 
the creation of a joint tenancy between one who is 
the sole owner and another is not a testamentary 
transfer 87 Where a husband transfers property 
to himself and his wife in joint tenancy with the 
understanding that the wife is to have no interest 
in the property until she survives him, the transfer 
is testamentary,88 but where the intention is to 
make a present gift of a joint interest, the trans¬ 
fer IS not testamentary even though the husband 
is to retain sole control of the property until his 
death 8^ The creation of a joint bank account 
by one person for himself and another, as joint 
owners, with right of survivorship, is not a will, 
and not subject to the statutes relating to the ex¬ 
ecution of wills, where the other joint owner’s inter¬ 
est in, or title to, the account arises or vests imme¬ 
diately,but the rule is otherwise if full domm- 


77 Tenii—Condrey v Coffey, 43 S 
W 2d 928, 163 Tenn 508 

78 Tenn —Condry v Coffey, supra 

79. U S —Cors v State Mut Life 
As&ur Co, C A Ohio, 196 F 2d 625 

]Sr Y —Corpus Juiis cited m Bayreuth- 
er V LaGuardia, 25 N Y S 2d 620, 
621, 176 Misc 647 

Wash —Occidental Life Ins Co v 
Powers, 74 P 2d 27, 192 Wash 475, 
114 ALH 531 

68 C J p 624 note 97 

80 ISTJ—In re Koss’ Estate, 150 A 
360, 106 N JEq 323 

81. Mass —Massachusetts Linotyp¬ 
ing" Corp V Fielding, 43 NB 2d 521, 
312 Mass 147 

82. SC—Legrande v Legrande, 182 
SE 432, 178 SC 230, 102 ALR 
582 

83. U S —Mutual Ben Life Ins Co 
V Ellis, CCANY, 125 F 2d 127, 
138 ALR 1478, certiorari denied 
62 set 945, 316 US 666, 86 L Ed 
1741 

N Y —Hall V Mutual Life Ins Co of 
N T, 122 NYS2d 239, 282 App 
Div 203, affirmed 119 N E 2d 598, 
306 NY 909 

Wash—Toulouse v New York Life 


Ins Co, 245 P 2d 205, 40 Wash 2d 
538 

84. U S —Mutual Ben Life Ins Co 

V Elhs, CCANY, 125 F 2d 127, 
138 ALR 1478, certiorari denied 
62 set 945, 316 US 665, 86 L Ed 
1741 

85. Mo—^Kansas City Life Ins Co 

V Rainey, 182 S W 2d 624, 353 Mo 
477, 155 ALR 168 

86 Mo—^Kansas City Life Ins Co 

V Rainey, supra 

87. Me—Strout v Burgess, 68 A 2d 
241, 144 Me 263, 12 A L R 2d 939 

88. Mass —^MacLennan v MacLen- 
nan, 55 N E 2d 928, 316 Mass 693 

89. Mass —MacLennan v MacLen- 
nan, supra 

Invalidity avoided 

An interpretation which would void 
as being testamentary an arrange¬ 
ment whereunder postal savings cer¬ 
tificates weie to be purchased with 
plaintiff’s money in name of plaintiff 
and his wife so that survivor would 
take would be avoided if possible 
Mass —Zambunos v Zambunos, 85 N 
E 2d 328, 324 Mass 220 

90. Conn —Bowen v Morgillo, 14 A 
2d 724. 127 Conn 161. 
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Ill—Stewart v Sunagel, 68 NB2d 
268, 394 Ill 209 

Mass—Zambunos v Zambunos, 85 N 
E 2d 328, 324 Mass 220—Ball v 
Forbes, 49 N E 2d 898, 314 Mass 
200—Sullivan v Hudgins, 22 NE 
2d 43, 303 Mass 442—Castle v 
Wightman, 20 NE 2d 436, 303 Mass 
74—Goldston v Randolph, 199 NE 
896, 293 Mass 253, 103 ALR 1117 
—Batal V Buss, 199 NE 750, 293 
Mass 329 

Miss —In re Lewis’ Estate, 13 So 2d 
20, 194 Miss 480 

N Y —^In re Lorch’s Estate, 33 N Y S 
2d 157 

Ohio—Guitner v McEowen, App ,124 
N E 2d 744—In re Jones' Estate, 
App, 122NB2d 111 
Pa—In re Lewis' Estate, 11 A 2d 667, 
139 Pa Super 83—In re Culhane's 
Estate, 2 A 2d 667, 133 Pa Super 
339, affirmed 5 A 2d 377, 334 Pa 
124 

68 C J p 623 note 94 

Joint account made iu consideratiou 
of promise to mamtaixL 
(1) Instrument by which decedent 
had during his lifetime declared his 
savings account on deposit with 
building association to be thereafter 
a joint account m names of himself 
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ion over the account is retained by the depositor 
during his life, and the benefit to the other per¬ 
son IS intended to arise only at the former's death, 
even though in the meantime such other person is 
authorized, as the depositor's agent, to make with¬ 
drawals from the account 

A transfer of a bank deposit which is not to take 
effect until the death of the transferer is testamen¬ 
tary in character and is ineffective unless it meets 
the requisites of a will 

A letter of instructions, which contained direc¬ 
tions to be effective only in case of the writer’s 
death is a testamentary writing and is ineffective 
unless it meets the requisites of a will 

§ 149 ^ - Evidence as to Character of In¬ 

strument 

Where the character of the instrument is doubtful, 
extrinsic evidence of the circumstances surrounding its 


making (s admissible to aid m determining whether the 
instrument is testamentary or of an inter vivos nature 

In determining whether an instrument is of a 
testamentary character, its contents may be ex¬ 
amined,and the question whether the writing was 
intended by the maker to be his will or to be an in¬ 
strument of some other character should, if possible, 
be determined from the face of the instrument ^6 
The presumption is against the testamentary charac¬ 
ter of an instrument neither signed nor written by 
the deceased Where the character of the in¬ 
strument IS doubtful, or its nature is uncertain, 
extrinsic evidence of the circumstances surround¬ 
ing Its making is admissible to aid in determining 
the question,but where a wnting is on its face 
an instrument of nontestamentary character, and is 
I not ambiguous or equivocal m form, parol evidence 
! IS not admissible to show that it was intended to be 
ja will,^® and, similarly, it has been held that where 


and his sister, in absence of execu¬ 
tion in conformity with statute of 
wills, could not operate as valid be¬ 
quest of account to decedent's sister 
DC—Murray v Gadsden, 197 P 2d 
194, 91 USAppDC 38, 33 ALR 
2d 564 

(2) Agreement whereby deceased 
placed his savings deposit in a joint 
account payable to himself and an¬ 
other who, in consideration of depos¬ 
it, agreed to care for deceased until 
his death and ^hich deposit, by 
agreement, was made payable to ei¬ 
ther party or the survivor, was held 
to constitute a valid transfer of de¬ 
posit by deceased to other joint de¬ 
positor as against contention that 
agreement was invalid because of in¬ 
tent to make a testamentary disposal 
of property without complying with 
conditions of statute of wills 
Me—Saco & Biddeford Sav Ins v 
Johnston, 180 A 322, 133 Me 445 

91. U S —Cashman v Mason, D C 
Minn, 72 F Supp 487, affirmed, C 
C A , 166 F2d 693 

Ala—Clark v Young, 21 So 2d 331, 
246 Ala 529 

DC—Murray v Gadsden, 197 P 2d 
194, 91 USAppDC 38, 33 ALR 
2d 654 

Gibson V Industrial Bank of 
Washington, Mun App , 36 A 2d 62 
Pla—^Webster v St Petersburg Fed¬ 
eral Sav & Loan Ass'n, 20 So 2d 
400, 155 Pla 412 

Ill —In re Schneider’s Estate, 127 N 
B 2d 445. 6 Ill 2d ISO 
Mass—^Zambunos v Zambunos, 85 
NB2d 328, 324 Mass 220 
JSTH—Packard v Poster, 66 A 2d 925, 
95 ISTH 47—New Hampshire Sav 
Bank v McMullen, 185 A 158, 88 
NH 123 


NJ—Stiles V Newschwander, 64 A 
2d 767. 140 NJEq 591—Rush v 
Rush, 49 A 2d 238, 138 NJEq 611 
Pa—Onofrey v Wolliver, 40 A 2d 35, 
361 Pa 18, 155 ALR 1074 
PI—^wyatt V Moran, 103 A 2d 801 
—McCartin v Devine, 17 A 2d 864, 
66 R I 100—^Weber v Harkins, 13 
A 2d 380, 65 R I 53 
68 C J p 623 note 95 

92. NJ—Moiristown Trust Co v 
Capstick, 106 A 391, 90 N J Eq 22, 
affirmed 108 A 926, 91 NJEq 152 

93. Conn—Bowen v Morgillo, 14 A 
2d 724, 127 Conn 161 

Neb—Young v McCoy, 40 NW2d 
540, 152 Neb 138 

94. NY—In re Ryan’s Will, 52 N 
YS 2d 502 

ProYision. for devolutioxi of property 
on intestacy 

A paper, stating that, m case of 
signer's death without having made 
a will, he wished that money deriv¬ 
ed from certain gas wells, in which 
he owned fractional interest, be paid 
to named person, was “testamentary*' 
in character, though in form of letter 
addressed to trustee for collection 
and distribution of proceeds of sale 
of gas produced from such wells 
Pa—In re Wenz* Estate, 29 A 2d 13, 
345 Pa 393 

95. Mich—Mayhew v Wilhelm, 229 
NW 459, 249 Mich 640 

Evidence in proceedings for probate, 
establishment, or annulment of 
will see infra § 383 et seq 
9^ Mo—Kansas City Life Ins Co 
Rainey, 182 S W 2d 624, 353 Mo 
^ 477, 155 ALR 168 
Tex—Payne v Brown, Civ App, 172 
SW2d 362, reversed on other 
grounds 176 S W 2d 306, 142 Tex 
102 
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gan’s Estate, 84 P 2d 245, 29 Cal 
App 2d 60 
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724, 127 Conn 161 

Del—In re Kemp’s Will, 186 A 890, 
7WWHarr 614 

Iowa—Smith v Pay, 293 NW 497, 
228 Iowa 868 

Mich —Benton Harbor Federation of 
Women’s Clubs v Nelson, 3 NW 
2d 844, 301 Mich 465 

Miss —Baker v Baker's Estate, 24 So 
2d 841, 199 Miss 388—Kinard v 
Whites, 167 So 636, 175 Miss 480 

Mo—Mizell V Osmon, 189 S W 2d 
306, 354 Mo 321—Merz v Towei 
Grove Bank & Trust Co , 130 S W 2d 
611, 344 Mo 1160 

NY—McCarthy v Pieret, 2 4 NE2d 
102, 281 N Y 407, reargument de¬ 
nied 27 NB2d 207, 282 NY 800 

Pa—^Appeal of Thompson, 100 A 2d 
69, 375 Pa 193, 40 A L R 2d 694— 
In re Wenz' Estate, 29 A 2d 13, 346 
Pa 393 

In re Conlin's Estate, 89 Pa Dist 
& Co 318 

Tex—Harper V Meyer, Civ App, 274 
S W 2d 904, error refused no revers¬ 
ible eiror 

Vt—Scott V Beland, 45 A 2d 611, 114 
Vt 383 
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99. Del—In re Kemp's Will, 186 A 
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Pa—Appeal of Thompson, 100 A 2d 
69, 376 Pa 193, 40 A L R 2d 694 

In re Fay's Estate, 30 Pa Dist & 
Co 640 

68 C J p 624 note 4. 



94 C.J.S. 

an instrument purporting to be a will is fair and 
regular on its face, and properly executed as a 
will, parol evidence is ordinarily inadmissible to 
show that it was not intended as such,^ although 
on this point there is also authority to the con¬ 
trary 2 

Where extrinsic evidence is admissible, the gen¬ 
eral rules of evidence govern as to what evidence 
IS admissible ^ A preamble written on the same 
sheet with a doubtful or ambiguous instrument must 
be read as a part of it, in determining its charac¬ 
ter ^ In determining whether an instrument is a 
will or a marriage settlement the fact that the 
maker^s wife acquiesced therein is immaterial 5 
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The execution of an instrument contemporaneous¬ 
ly with the execution of a will is evidence that the 
instrument was not executed with testamentary in¬ 
tent ^ It has been said that where an instrument 
is imperfect and equivocal in form, the presump¬ 
tion IS against its operating as a will 

Weight and sufficiency In particular cases the 
evidence has been held to show an instrument to be 
of testamentary nature, or to have been intended 
to operate as a will,8 or to be an instrument of a 
different character,^ as a deed,^® a declaration of 
trust,a contract, 12 promissory note, ^3 or a 

gift 


Failure to employ dispositive woids 
IS not of itself sufficient to compel 
conclusion that instrument is of such 
a nontestamentary character that pa¬ 
rol evidence may not be introduced 
to show its true charactei 
Del—In re Kemp’s 'Will, 186 A 890, 
TWWHarr 514 

1 Ala—^Killian v Nappier, 12 So 
2d 402, 244 Ala 130 

Cal—In re Pagel's Estate, 125 P 2d 
S53, 52 Cal App 2d 38 
Pa —Appeal of Thompson, 100 A 2d 
69, 375 Pa 193, 40 A L R 2d 694 
CS C J p 624 note 5 

2 Va—Clark v. Hugo, 107 SE 730, 
130 Va 99 

3. Cal —In re Pagel’s Estate, 125 P 
2d 853, 52 Cal App 2d 38 

Ill—Barber v Barber, 13 NE2d 257, 
368 Ill 215—Stemke v Sztanka, 4 
NE 2d 472, 364 Ill 334 
Statements of decedent 

(1) Statements of decedent made 
prior to writing relied on as a will 
are admissible as an exception to the 
‘ hearsay" rule, since they involve a 
future plan or design, hut statements 
made after the writing are not within 
such recognized exception 

Cal—In re Pagel's Estate, 125 P 2d 
853, 52 Cal App 2d 38 

(2) Declarations of testatrix, 
whether made before, at, or after ex¬ 
ecution of will, may be received to 
show whether she did or did not re¬ 
gard instrument as a will 

Del—In re Kemp’s Will, 186 A 890, 7 
WWHarr 514 

(3) Grantor’s direction that deed 
be put of record was entitled to be 
considered by court in arriving at 
finding as to intent as expressed in 
the deed 

NM—^Westover v Hams, 137 P 2d 
771, 47 NM 112 

4, SC—Hydrick v Hydrick, 141 S 
E 156, 142 SC 531 

6. Ca5 “In re Hueler's Estate, 278 
P 1031, 207 Cal 391. 


6. Cal—In re Logan’s Estate, 84 P 
2d 245, 29 Cal App 2d 60 

7. Ala—Self v Self, 103 So 591, 
212 Ala 512 

8. Ariz—In re Morrison's Estate, 
103 P 2d 669, 55 Ariz 504 

Cal —In re Janes’ Estate, 116 P 2d 
438. IS Cal 2d 612 
Mademann v Sexauer, 256 P 2d 
34, 117 Cal App 2d 400—Countei v 
Counter, 232 P 2d 561. 104 Cal App 
2d 786—Geiard v Geiard. 145 P 2d 
702, 62 Cal App 2d 672 
Del—In re Kemp’s Will, 186 A 890, 
7 WWHarr 514 

Ill —Stanford v Stanford, 20 N E 
2d 275. 371 Ill 211--Stemke v 

Sztanka. 4 NB2d 472, 364 Ill 334 
Iowa—In re Mathews* Estate, 12 N 
W2d 162, 234 Iowa 188 
Ky—Elrod v Schroader, 88 SW2d 
12, 261 Ky 491 

Mass—Boyle v Owens, 93 N’E3d 
404, 326 Mass 163 

Miss—Kinard v Whites, 167 So 636, 
175 Miss 480 

Mo —Merz v Tower Grove Bank & 
Trust Co, 130 S W 2d 611, 344 Mo 
1150 

NH—New Hampshire Sav Bank v 
McMullen. 185 A 168, 88 NH 123 
N J —Stiles V Newschwander, 54 A 
2d 767, 140 NJEa 691—In re Ri- 
land’s Estate, 30 A 2d 902, 133 N J 
Eq 152 

NY—In re Baker's Will, 90 NY S 2d 
489, 195 Misc 477—In re Rosen¬ 
thal’s Estate, 26 N Y S 2d 72, 175 
Misc 771, affirmed 27 N Y S 2d 994, 
262 AppDiv 706, appeal denied 
29 NYS2d 606, 262 AppDiv S33 
Okl—Johndrow v Johndrow, 186 P 
2d 326, 199 Okl 363 
HI—Millman v Streeter, 19 A 2d 
254, 66 R I 341, reargument denied 
21 A 2d 659, 67 R I 218—Lockwood 
V Rhode Island Hospital Trust Co , 
6 A 2d 707, 62 HI 494 
Tenn —Duncan v Peebles, 192 S W 
2d 236, 28 Tenn App 692 
Tex—^Brown v Payne, 176 S W 2d 
306, 142 Tex 102 
68 C J. p 624 note 10 
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9. Cal—In re Logan’s Estate, 84 P 
2d 245, 29 Cal App 2d 60 

Md—Dietrich v Morgan, 20 A 2d 175, 
179 Md 553 

Mass—Goldston v Randolph, 199 N 
E 896, 293 Mass 253, 103 ALR 
1117 

Mich—Geisel v Burg, 276 NW 901, 
283 Mich 73 

Mont—In re Augestad’s Estate, 106 
P 2d 1087, 111 Mont 138 

Or—Nunrer v Erickson, 51 P 2d 839, 
151 Or 576 

Pa—In re Glass’ Estate, 30 Pa Dist 
& Co 469 

RI—Dutra v Davis, 38 A 2d 471, 
70 R I 318 

Tex —Cushenberry v Profit, Civ App 
153 S VV 2d 291, error refused 

10 Cal —^Huhtala v Huhtala, 186 
P2d 456, 82 Cal App 2d 667—Ro¬ 
man Catholic Bishop of San Diego 
V Lawrence, 129 P 2d 931, 64 Cal. 
App 2d 730 

Iowa—^Keune v McCauley, 293 NW 
25, 228 Iowa 607 

Mich—Tackaberry v Monteith, 205 
NW 236, 295 Mich 487 

Mont—^Walsh v Kennedy, 147 P 2d 
425, 115 Mont 551 

Mo —Claik v Skinner, 70 S W 2d 1094, 
334 Mo 1190 

NM—^V^^'estover v Hams, 137 P 2d 
771, 47 NM 112 

Okl—Shaw V Shaw, 282 P 2d 748 

Tex —Cushenberry v Profit, Civ. 
App, 153 S W 2d 291, error refused. 

68 C J p 624 note 11 

11. Mass —O’Loughlin v Prender- 
gast, 168 NE 96, 269 Mass 41 

NY—In re Ford’s Estate, 108 NY, 
S 2d 122, 279 App Div 152, affirmed 
107 NE2d 87, 304 NY 598 

12 NY —In re Karlinski’s Estate, 
38 NYS2d 297, 180 Misc 44 

13. Colo —^Brothe v Zaiss, 183 P 2d 
561, 116 Colo 472 

68 C J p 624 note 13 

14. Mass —^Zambunos v Zambunos, 
85 NE2d 328, 324 Mass 220 

Mo—In re Lindhorst’s Estate, 270 
SW 150, 216 Mo App 473. 
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§ 150. What Law Governs 

a As between laws of different jurisdic¬ 
tions 

b As between laws in force at time of 
execution and time of testator's 
death 

a. As between Laws of Different Junsdictions 

In the absence of an expressed intent or a statute 
to the contrary, the validity of a will with respect to 
personalty is governed by the law of the testator^s last 
domicile, and with respect to realty, by the law of the 
place where the realty is situate, the place of execution 
being without legal significance or effect 

In the absence of an expressed mtent^s or a stat¬ 
ute otherwise providing, the validity of a will with 


respect to personal property, wherever situate is 
governed by the law of the testator's last domicile,^^ 
rather than by the law of the state where the 
residuary legatees are domiciled or have their 
situs,whether in trust or otherwise jt has 
been held that the law of the testator's domicile at 
the time of his death not only decides the course 
of distribution or succession as to personalty, but 
regulates the decision as to what constitutes the last 
will, without regard to the place either of birth, or 
death, or the situation of the property at that time 
With respect to disposition of realty, the validity of 
the will is governed by the law of the place where 
the realty is situate,whether in trust or other- 


15. NJ—^In re Pfizer’s Estate, 110 
A 2d 40, 33 N J Super 242, affirmed 
110 A 2d 54, 17 NJ 40 
N T —^In re Tabbagh’s Estate, 3 N 
YS2d 542, 167 Misc 156 
16 US —Proctor v White, D C 
Mass, 28 F Supp 161 
Cal —In re Sloan’s Estate, 46 P 2d 
1007, 7 Cal App 2d 319 
Del—Equitable Trust Co v Ward, 
48 A 2d 519, 29 Del Ch 206 
Ill —Sternberg v St Louis Union 
Trust Co, 68 N E 2d 892, 394 Ill 
452, 169 ALR 545 

Ind —Duck wall v Lease, 20 N E 2d 
204, 106 Ind App 664 
La—Jarel v Moon’s Succession, 
App , 190 So 867 

Me —U S Trust Co of N T v Bosh- 
koff. 90 A 2d 713, 148 Me 134 
Md —Fletcher v Safe Deposit & 
Trust Co, 67 A 2d 386, 193 Md 
400 

Mass—New England Tiust Co v 
Wood, 93 NE2d 547, 326 Mass 239 
—Lee V Monks, 62 NE2d 657, 318 
Mass 513, appeal dismissed 66 S 
Ct 492, 326 US 696, 90 L Ed 410 
Minn—In re Kimmel's Estate, 258 N 
W 304, 193 Minn 233 
N J —In re Pfizer’s Estate, 110 A 2d 
40, 33 N J Super 242, affirmed 110 
A 2d 54, 17 N J 40 
Redmond v New Jersey Histori¬ 
cal Soc, 18 A 2d 275, 129 NJEq 
67, modified on other grounds 28 
A 2d 189, 132 NJEq 464 

In re Winter’s Estate, 47 A 2d 
548, 24 N JMisc 172 
NT—^In re Merritt’s Estate, 76 N 
TS2d 82S, 273 App Div 79 
In re Slade’s Estate, 276 NTS 
956, 164 Misc 275 
In le Sherman’s Will, 71 NTS 
2d 492—In re Ryan’s Estate, 43 N 
T S 2d 822 

Ohio—Heater v Mittendorf, 50 NE 
559, 72 Ohio App 4 

Pa —In re Shafer’s Estate, 67 Pa 
Dist & Co 495—In re Barton's Es¬ 
tate, 49 Pa Dist & Co 273 
E I — Corpus Juils cited iu Pickering 
v Pickering, 10 A 2d 721. 723. 64 
RI 112 


S C —Corpus JuiiB cited m Collins v 
Collins, 63 SE2d 811, 814, 219 SC 
1 

Tenn—Howell v Moore, 14 Tenn App 
594 

Tex—Singleton v St Louis Union 
Trust Co , Civ App , 191 S W 2d 143. 
refused no reversible error—Sim¬ 
mons V O'Connoi, Civ App, 149 S 
W 2d 1107, error dismissed, judg¬ 
ment correct 

Va—Seaton v Seaton, 34 S E 2d 236, 
184 Va 180 
68 C J p 625 note 16 
What law governs 

Capacity to make will see supra § 4 
Construction of will see infra § 
587 

Contract to make will see supra § 
115 

Holographic wills see infra § 201 
Revocation of will by 
Act of testator see infra § 268 
Operation of law see infra § 288 
Who may 

Make will see supra § 4 
Take under will see supra § 96 

Residence 

Statutes making validity and effect 
of testamentary disposition of prop¬ 
erty within the state other than real 
property dependent on laws of testa¬ 
tor’s residence at time of death, used 
the term "residence” as synonymous 
with “domicile ” 

NT—In re Moran’s Will, 39 NTS 
2d 929, 180 Misc 469—In re Gif¬ 
ford’s Will, 18 NE2d 663, 279 NT 
470 

17. NJ—In le Pfizer’s Estate, 110 
A 2d 40, 33 N J Super 242, affirmed 
110 A 2d 54, 17 NJ 40 
18 Del —Equitable Trust Co v 
Ward, 48 A 2d 519, 29 Del Ch 206 
N T —In re Tabbagh’s Estate, 3 N 
TS 2d 542, 167 Misc 156 
NC—Johnson v Salsbury, 61 S E 2d 
327, 232 NC 432 

What law governs execution of pow¬ 
er see Powers § 44 

19. Tenn —Howell v Moore, 14 

Tenn App 594 ’ 

20. U S —Melon v Entidad Provincia | 
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Religiosa de Padres Mercedarios de 
Castilla, C A Puerto Rico, 189 F 2d 
163—Arrott v Heiner, C C A Pa , 
92 P2d 773 

Ark—McPherson v McKay, 181 S W 
2d 685 207 Ark 646—Bell v Wad- 
ley. 177 SW2d 403, 206 Ark 569 
Colo—In re McLaughlin's Will, 265 
P2d 691, 128 Colo 581—Foster v 
Kragh, 113 P 2d 666, 107 Colo 389 
Conn—Pond v Porter, 104 A 2d 228, 
141 Conn 56 

Del—Equitable Trust Co v Ward, 
48 A 2d 519, 29 Del Ch 206 
Fla—Trotter v Van Pelt, 198 So 
215, 144 Fla 617, 131 ALR 1018 
Ga—Veach v Veach, 53 S E 2d 98, 
205 Ga 185 

Ill—Sternberg v St Louis Union 
Trust Co. 68 NE2d 892, 394 Ill 
452, 169 ALR 545 

In re Barrie’s Estate, 73 N E 2d 
654, 331 Ill App 443 
Ind—Hofterd v Coyle, 8 N E 2d 827, 
212 Ind 520, certiorari denied 58 
set 408, 302 US 762, 82 L Ed 
591 

Duckwall v Lease, 20 NE 2d 204, 
106 Ind App 664 

Iowa—In re Barrie’s Estate, 35 NW 
2d 658, 240 Iowa 431, 9 A L R 2d 
13 99, certiorari denied Hodge ^ 
First Presbyterian Church of Ster¬ 
ling, Illinois, 70 set 550, 338 US 
815, 94 L Ed 493, rehearing denied 
70 set 55, 338 US 881, 94 L Ed 
541 

La—Jarel v Moon’s Succession, 
App , 190 So 867 

Me —U S Trust Co of N T v Bosh- 
koff, 90 A 2d 713, 148 Me 134 
Md—Roach v Jurchak, 35 A 2d 817, 
182 Md 646 

Mont—In re Gift's Estate, 232 P 2d 
328, 125 Mont 95 

N J —Fidelity-Philadelphia Trust Co 
v Harloff, 30 A 2d 57, 133 NJEq 
44 

In re Winter’s Estate, 47 A 2d 
546, 24 N J Misc 167 
NT—In re Del Drago’s Estate, 38 N 
E2d 131, 287 NY 61, reversed on 
other grounds Riggs v Del Drago, 
63 set 109, 317 US 95. 87 LEd 
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wisis^l and such law also determines whether the 
pro])erty shall be regarded as real or personal ^2 
The place of execution of a will devising realty is 
without legal significance or effect 23 

This rule, where it has been left unchanged, or has 
been declared or confirmed, by statute, renders in¬ 
valid as to real property a will which is not execut¬ 
ed in conformity with the law of the place where 
such realty is situate, even though it is executed 
in accordance with the law of the testator’s domicile 
or of the place of execution 24 On the other hand, 
this rule renders valid as to personal property a 
will which conforms to the law of the testator’s 
last domicile, even though it would be insufficient if 
judged by the law of the state or country in which 
it was executed,25 or where the personalty is ac¬ 
tually situate,26 except that effect will not be given 
in such another state or country to provisions which 
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are contrary to its public policy 27 A will, how¬ 
ever, which is executed in the manner prescribed 
by the laws of a state is valid as to property there¬ 
in, whether or not its execution conforms to the 
law of the place where it was executed or of the 
testator’s domicile 28 Where a statute has been 
enacted allowing wills executed in a foreign state or 
country to take effect or be probated if they are val¬ 
id under the laws of such foreign state or country, 
or have been probated there, the validity of a will 
is to be tested by the law of the place of execution, 
as to property within the state in which the statute 
is in force, even though the will was not executed 
in conformity with the law of such state 22 

Although the formality essential to execution of 
a will may by statute be required to be tested by the 
laws of the place of execution,20 or of the testator’s 


106, 142 A L R 1131, and reargu- 
ment denied 40 N E 2d 46, 287 NT 
764 

In re Sisk’s Will, 96 NT S 2d 237, 
197 Misc 1086—In re Watson’s Es¬ 
tate, 56 NTS 2d 443. 185 Misc 735 
—In re Gulley’s Will, 48 N T S 2d 
216, 182 Misc 998—In re Wupper- 
mann’s Estate, 300 NTS 344, 164 
Misc 900—In re Gaubert’s Estate, 
299 NTS 619, 164 Misc 768—In 
re Bruing-ton’s Estate, 289 NTS 
725, 160 Misc 34—In re Slade’s 
Estate, 276 NTS 956, 154 Misc 
275 

In re MeVoy’s Estate, 106 NTS 
2d 32—In re Ginnever’s Estate, 69 
N T S 2d 452—In re Collier’s Estate, 
45 N T S 2d 773—SpafCord v Staf¬ 
ford, 28 NTS 2d 523 
Or—In le Moore’s Estate, 223 P 2d 
393, 190 Or 63 

Tenn —Howell v Moore, 14 Tenn App 
594 

Te'c—Singleton v St Louis Union 
Trust Co, Civ App, 191 S W 2d 143, 
refused no reversible error—Sim¬ 
mons V O'Connor, Civ App, 149 S 
W 2d 1107, error dismissed, judg¬ 
ment correct—King v Lowry, Civ 
App, 80 S W 2d 790, error refused 
Va—Seaton v Seaton, 34 S E 2d 236, 
184 Va. 180 

Wis—In re Rees' Estate, 290 NW 
167, 233 Wis 635 
68 C J p 625 note 18 
Right to proTbate 

The probate of nonresident’s un¬ 
witnessed holographic Arizona will in 
such state does not affect right to 
probate of testator’s previous New 
Jersey will, devising realty in state, 
in view of statutory condition that 
New Jersey will shall not have been 
probated elsewhere 
N J —In re Winter’s Estate, 47 A 2d 
545, 24 NJ Misc 167 
21. NT—In re MeVoy's Estate, 106 
NT S2d 32. 


Wis—Boyle v Kempkin, 9 NW2d 
589, 243 Wis 86 

22. Del—Equitable Trust Co v 
Ward, 48 A 2d 519, 29 Del Ch 206 
Undivided, undetermined eq,iutable 
interest in real estate of nonresident 
testator who had provided fund for 
investment in realty by another was 
real estate, devise of which was gov¬ 
erned by law of situs 
Mo—Cunningham v Kinnerk, 74 S 
W2d 1107, 230 Mo App 749 
23 Colo —In re McLaughlin’s Will, 
265 P 2d 691, 128 Colo 581 
Tenn—Jacobs v Willis' Heirs, 249 
S W 815, 147 Tenn 539 
24- Ark —Crossett Lumber Co v 
Files, 149 SW 908, 104 Ark 600 
68 C J p 626 note 20 
25 US —^Higgins V Eaton, C C N T , 
188 F 938, reversed on other 
grounds 202 P 75, 122 CCA 1, re¬ 
hearing denied 204 P 273, 122 C C 
A 471 

68 C J p 626 note 21 

26. Ga—Fraser V Rummele, 25 S E 
2d 662, 195 Ga 839 

68 C J p 626 note 21 

27. NT—In re Gaubert's Estate, 299 
NTS 619, 164 Misc 7^8 

68 C J p 626 note 22 

28. N J —In re Winter’s Estate, 47 
A 2d 545, 24 N J Misc 167 

68 C J p 626 note 23 
Reason for lole 

Disposition of real estate, either by 
wills, not executed according to laws 
of the state where the property is 
situate, or by foreign statutes, can¬ 
not be affected by any principle of in¬ 
terstate comity 

NJ—In re Winter’s Estate, supra 

29. Hawaii—^In re Lufkin's Estate, 
32 Hawaii 826 

Iowa—Corpus Juris quoted m In re 
Barrie’s Estate, 35 NW2d 658, 663, 
240 Iowa 431, 9 ALR2d 1399, cer¬ 
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tiorari denied Hodge v First Pres¬ 
byterian Church of Sterling, Il¬ 
linois, 70 S Ct 55, 338 U S 815, 
94 LBd 493, rehearing denied 70 
set 164, 338 US 881, 94 L Ed 
541 

68 C J p 626 note 25 
Probate or record of foreign wills in 
general see infra §§ 340-350 
Statute relating merely to execution 
Statute held not to render valid in 
territory a will which by the law of 
the place of its execution is valid 
It merely relates to the manner of 
its execution and not to the effect 
on It of subsequent acts of the testa¬ 
tor or other subsequent circumstanc¬ 
es 

Hawaii—In re Lufkin’s Estate, 32 
Hawaii 826 

Persoualty or realty 

In order to dispose of realty in 
Missouri, foreign will must be exe¬ 
cuted according to Missouri law, but 
personalty in Missouii may be be¬ 
queathed by will valid where execut¬ 
ed 

Mo —Schulenberg & Bockler v Camp¬ 
bell, 14 Mo 491 

Cunningham v Kinnerk, 74 S W 
2d 1107, 230 Mo App 749 

30 Ark—In re Altheimer's Estate, 
256 SW2d 719, 221 Ark 941 
Iowa—^Wodney v Hess, 45 NW2d 
233, 242 Iowa 342 

Iowa—In re Barrie’s Estate, 35 NW 
2d 658, 240 Iowa 431, 9 A L R 2d 
1399, certiorari denied Hodge v 
First Presbyterian Church of Stei'- 
ling, Illinois, 70 S Ct 55, 338 US 
815, 94 L Ed 493, rehearing denied, 
70 set 164, 338 US 881, 94 L Ed 
541 

NT—^In re Speyer’s Estate, 27 NT 
S2d 603, 176 Misc 419 

In re McCalip’s Will, 119 NTS 
2d 55—In re Costello's Will, 114 N 
Y S 2d 625—In re Crandall, 75 NT. 
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domicile,®^ proof of execution is referable to the 
statutes of the place of probate Where the laws 
of a particular jurisdiction are inapplicable for the 
purpose of determining the validity of a testamen¬ 
tary disposition, they are of no effect in the deter¬ 
mination, in the absence of a clear or explicit decla¬ 
ration or election in the will that such laws apply 

With respect to a testamentary trust, the law of 
the situs of the corpus applies if the trust is to be 
held there, hut if the trustees aie to be foreign, 
the foreign law will apply 34 The fact that provi¬ 
sions of testamentary trusts of personalty to be held 
and administered in another state, where such trust 
IS valid, are contrary to the general policy of testa¬ 
tor’s domicile, is usually unimportant in determining 
the validity of the gift and the conditions imposed, 
the question of state policy in such cases being 
ordinarily only a matter of legitimate interest in 
the jurisdiction in which the trust is to be held and 

administered. 3 5 

Execution in different jurisdictions of more than 
one will A state and foreign state may both recog¬ 
nize intentions of a testator executing wills in each 
state, as far as legally expressed by him according 
to the laws thereof, if each state keeps within its 
jurisdiction and the principle of interstate comity 36 

b. As between Laws m Force at Tune of Execu¬ 
tion and Time of Testator’s Death 

The validity of a will depends on the law in force at 


the time of the death of the testator, but as to execution, 
there is a diversity of opinion as to the law to be applied 
where a change in the statutes governing the formalities 
to be observed has been made intermediate the execution 
of a will and the testator's death 

It has been laid down as a general rule that the 
validity of a will depends on the law in force at the 
time of the death of the testator,3'7 inasmuch as the 
will takes effect at that time, as is discussed supra 
§ 128 

With respect to execution, however, there is a 
diversity of opinion as to the law to be applied where 
a change in the statutes governing the formalities to 
be observed has been made intermediate the execu¬ 
tion of a will and the testator’s death 38 The rule 
prevailing m a number of jurisdictions is that the 
validity of the execution of a will is to be tested by 
the statutes m force at the time of its execution, and 
that statutes subsequently enacted have no retrospec¬ 
tive effect,39 except where they otherwise provide 40 
According to other authorities, the statutes in force 
at the time of death of a testator are controlling as 
to the proper execution of his will, and a will not 
executed in conformity with such statutes is inef¬ 
fective, although Its execution was sufficient at the 
time it was made 4i A third, and broader, view, sup¬ 
ported by some authority, is that statutes relating to 
the execution of wills, when they increase the nec¬ 
essary formalities to be observed, should not be so 
construed as to impair the validity of wills made 


S 2d 565—In re Bond’s Estate, 51 
NTS 2d 244 

R I —Pickering’ v Pickering, 10 A 2d 
721, 64 R I 112 

31. Ind—Duckwall v Lease, 20 NE 
2d 204, 106 Ind App 664 

Iowa—In re Barrie’s Estate, 36 NW 
2d 658, 240 Iowa 431, 9 A L R 2d 
13 99, certiorari denied Hodge v 
First Presbyterian Church of Ster¬ 
ling, Illinois, 70 S Ct 55, 338 U S 
815, 94 LEd 493, reheaiing denied, 
70 set 154, 338 US $81, 94 LEd 
541 

N Y —In re Bates’ Will, 5 N T S 2d 
628, 168 Misc 626 
In re McCalip’s Will, 119 NTS 
2d 66—In re Costello’s Will, 114 N 
TS2d 525—In re Crandall, 75 NT 
S 2d 666—In re Bond’s Estate, 61 
NTS 2d 244 

RX—Pickering v Pickering, 10 A 2d 
721, 64 R I 112 

Tex—Singleton v St Louis Union 
Trust Co , Civ App , 191 S W 2d 143, 
refused no reversible error 

Itula limited to 'Wills executed out¬ 
side state 

The statute declaring the validity 

in Iowa of a will valid where exe¬ 
cuted or in testator's domicile cre¬ 


ates an exception to general rule and 
applies only to wills executed without 
the state, as against contention that 
statute was intended merely to estab¬ 
lish validity of a foreign will free 
from collateral attack unless and un¬ 
til it would be contested and set aside 
in direct proceeding as authorized by 
law and within two years from date 
of order of probate 

Iowa—^Widney v Hess, 46 NW2d 
233, 242 Iowa 342 

32. Ark—In re Altheimer’s Estate, 
256 SW2d 719, 221 Ark 941 

33. N T —In re Berger's Estate, 60 
NTS 2d 550, 183 MiSC 366 

34 NT—In re Merritt’s Estate, 75 
N T S 2d 828, 273 App Div 79 

35. Del —Bqtuitable Trust Co v 
Ward, 48 A 2d 519, 29 Del Ch 206 

36. NJ—In re Winter's Estate, 47 
A 2d 545. 24 NJMisc 167 

37 NJ—Miller v Reich, 34 A 2d 
143, 134 NJEq 28 

N T —^In re Lavine’s Will, 4 N T S 2d 
923, 167 Misc 879 

Ohio —Fitzgerald v Bell, 6 Ohio 
Supp 119, affirmed, App, 39 NE2d 
186 

Pa—In re Crozer’s Estate, Orph, 31 
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Del Co 285, affirmed 18 A 2d 323, 
341 Pa 75 
68 C J p 627 note 27 
Constitutionality of statutes altering 
requii ements as to execution of 
wills see Constitutional Law § 228 
Validxty of Tbequest of remam d er 
must be determined by law in effect 
at death of testatrix and not by law 
in effect at vesting of remainder 
NT—In re Fowler’s Estate, 43 NT 
S2d 94, affirmed 50 NTS 2d 174, 
26SAppDiv 788 

38 Conn—^Appeal of Lane, 17 A 926, 
57 Conn 182, 14 Am S R 94, 4 L R 
A 45 

Philippine—In re Will of Riosa, 39 
Philippine 23 

39 NT—In re Redmond's Will, 60 
NTS 2d 316 

Pa—Farmers Trust Co v. Wilson, 
63 A 2d 14, 361 Pa 43 
68 C J p 627 note 30 

40. Pa—In re Gray’s Estate, 76 A 2d 
169, 365 Pa 411—In re Spain’s Es¬ 
tate, 193 A 262, 327 Pa. 226, 111 
ALR 902 

68 C J p 627 note 31 

41. Cal —Learned's Estate, 11 P 
587, 70 Cal 140 

68 CJ p 627 note 32c 
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prior to their enactment,^2 and, when they lessen the 
formalities, should be so construed as to aid wills 
defectively executed according to the law in force 
at the time of their making Obviously, none of 
these rules has any application where the will is 
made after the enactment of a statute changing the 
mode of execution,or where the death of the testa¬ 
tor occurs prior to the adoption of such legislation 

§ 151. Partial Invalidity 

a In general 

b Where valid and invalid parts are 
separable 

a. In General 

Where the invalid part of a will is inseparable from 
the valid parts, the entire will is invalid 

The question whether a will invalid in part is 
therefore invalid as a whole depends on whether the 
valid parts of the will are separable from those 
parts which are not valid Where the several 
parts of a will are so intermingled and interdepend¬ 
ent that the presumed wishes of the testator would 
be defeated if one portion were retained and another 
portion rejected, or if manifest injustice to bene¬ 
ficiaries would result from such construction, the 
will must fail altogether 

Test of separability is, in all cases, whether the 
upholding of one part and the rejection of another 
will defeat the presumed wishes of the testator for 
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the disposal of his property, or work injustice among" 
the beneficiaries The mere fact that the testator 
intended by his will to dispose of his entire estate 
does not render the provisions of the will inseparable 
or interdependent 

b. Where Valid and Invalid Parts Are Separa¬ 
ble 

It a will IS valid as to some of its provisions and in¬ 
valid as to others, and the valid provisions can be sepa¬ 
rated from the invalid, and upheld without doing in¬ 
justice to any of the beneficiaries under the will, or de¬ 
feating the general intent of the testator, the will must 
be sustained in so far as it is valid. 

It IS a rule of general application that if a will 
IS valid as to some of its provisions and invalid as 
to others, and the valid provisions can be separated 
from the invalid, and upheld without doing injustice 
to any of the beneficiaries under the will, or defeat¬ 
ing the general intent of the testator, the will must 
be sustained m so far as it is valid,even though 
the invalid provisions relate to, or affect most or 
nearly all of, the estate,except that otherwise 
valid provisions which are by their terms dependent 
on invalid provisions must fail with the latter 

So, under this rule, the disposing portions of a 
will may be void, and the provisions appointing 
an executor valid, or vice versa, ^3 and the invalidity 
of a provision as to personalty does not necessarily 
affect a provision as to realty, or vice versa The 
rule has been applied where part of the will was m- 
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valid for uncertainty,^ ^ or rendered indeterminable 
and, therefore, unenforceable because of lack of 
continuity,^® or where the greater portion of the 
testator’s property passes under the intestate laws 
because of the incompleteness of the instrument,^'^ 
or where it contained provisions void as against 
public policy,®8 or in violation of statutes prohibiting 
the manumission or emancipation of slaves,or 
regulating testamentary disposition of property for 
charitable uses,®® or provisions violating the rule 
against perpetuities,or staiutes restricting suspen¬ 
sions of absolute ownership or the power of aliena- 
tion,®2 or provisions for an illegal accumulation of 
income 

Likewise, the rule has been applied in cases where 
some of the provisions of the will were void for un¬ 
due influence, as discussed infra § 236, or as attempt¬ 
ing to exempt the testator’s estate from liability for 
a legatee’s debts,®^ or attempting to reserve the 
power to change the will without complying with 
statutory formalities,®® or as assuming to appoint 


guardians for testatoi’s minor children®® or grand¬ 
children,®'^ or as naming a beneficiary incapable 
of taking by will,®® or where, as to some of the 
gifts made by it, the will was not attested by the 
required number of witnesses ®® It has been held, 
on similar principles, that where a will disposes of 
a greater amount of property for a designated ob¬ 
ject than is permitted by law,'^® or of more property 
than by law he is allowed to dispose of,*^! the will is 
valid except as to the excess 

§ 152. Contingent Wills 

A contingent will is a will which is to take effect only 
on the happening of a specified contingency, and such a 
will IS operative if the contingency happens, but its op¬ 
eration 1 $ defeated by a failure or nonoccurrence of the 
continaency 

A will may be drawn to take effect only on the 
happening of a specified contingency,'^ 2 which is a 
condition precedent to the operation of the will,"® 
and when so drawn a will is denominated a con¬ 
tingent, or conditional, will Such a will is opera- 
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Number of attesting witnesses in 
general see infra § 184 
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tive if the contingency happens or occurs, ^5 buf" its 
operation is defeated by failure or nonoccurrence 
of such contingency,*^^ except where it is subsequent¬ 
ly revived or republished by the testator 

Whether a will ts to be regarded as contingent 
turns on the point whether the contingency is re¬ 
ferred to merely as the occasion of, or reason for, 
making the will at the time it is made, or is referred 
to as the reason for making the particular disposi¬ 
tion of property which is provided for, and is in¬ 


tended to specify the condition on which the will 
IS to become operative,it being only in the latter 
case, where the disposition and the contingency are 
so related to each other that the one is dependent 
on the other, that the will is contingent The 
will must contain language which fairly indicates 
a purpose to limit its operation,80 and that it was the 
intention of the testator to make a will which would 
operate only during a certain period or until a cer¬ 
tain emergency has passed The condition must 
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appear on the face of the and parol evidence 

IS not admissible to show that an instrument which 
in form is a general or absolute will was intended to 
take effect only on a contingency ^3 Parol evidence 
IS admissible, however, to show that the testator’s 
intention was to make an absolute and not a con¬ 
tingent will Evidence of the preservation of the 
document for a considerable time after the non¬ 
happening of the contingency, or the expiiation of 
the time of impending calamity, is admissible to 
show that the testator regarded the contingency as 
relating to the motive inducing the making of the 
will, rather than as a condition to its becoming op¬ 
erative, ^ 5 and such evidence has been held to raise 
a presumption that the will was intended to be ab¬ 
solute and noncontingent 86 

Whether a will is conditional or unconditional is 
largely dependent on the factual situation present¬ 
ed,87 and the test is, not what the testator may have 
meant, but meaning of his words considered in 
connection with surrounding conditions at the time 
of execution of the instrument 88 Xhe general rule 
is that mere matters of inducement, even though 
phrased conditionally, do not constitute a condition 
which requires the rejection of a will,89 and that 


the language of a will should be held to be a mere 
inducement to testator’s making a will and not a con¬ 
dition precedent to operation of the will, if that con¬ 
struction IS fairly permissible 90 Unless the terms 
of a will clearly show that it was intended to be 
contingent, it will be regarded as absolute and un¬ 
conditional 91 

A condition precedent to operation of a will 
should not be implied from indefinite language,92 
but must appear expressly or by necessary implication 
from the language of the will as a whole 93 in par¬ 
ticular, if the language used in a will can reasonably 
be construed to mean that the testator refers to a 
possible danger or threatened calamity only as a 
reason for making a will at the time, rather than as 
a condition precedent to the will becoming operative, 
such construction should prevail, and the will be 
construed as not conditional 9^ 

Contingent will distinguished from will making 
conditional dispositions A contingent will, which 
does not become operative as a will if the contingen¬ 
cy does not occur, is to be distinguished from an 
absolute will disposing of property subject to con¬ 
ditions or restrictions Conditions attached to 
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idence that testator intended will to 
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a particular testamentary disposition of property, 
rather than to the operation of the instrument as a 
will, do not render it a conting’ent will,^6 even 
though the will contains but a single devise or be¬ 
quest 

Soldiers* or maymers* wills Particularly in the 
case of those in military or naval service, who are 
liable to sudden peril and whose informal wills 
receive high favor at the hands of the courts, as 
discussed infia § 220, language expressive of spe¬ 
cial appiehcnsion as inducement to making of will is 
not readily construed into a positive condition's 

§153 Instructions for, and Preparation of, 
Will 

A Will IS not invalidated by the fact that it is pre¬ 
pared or written by the testator, or is prepared by a per¬ 
son named in the will, or by one in a confidential rela¬ 
tionship to the testator, or by the fact that the scrivener 
makes suggestions or gives information to the testator 
to aid in the preparation of the will 

A will may validly be prepared or written by the 
testator himself 99 It is not invalid because pre¬ 
pared by the person named therein as executor,^ 
or by a beneficiary,2 or by a person in a confidential 
relationship to testator,3 although this circumstance 
imposes on the court the duty of increased vigilance 
in seeing that the will was fairly executed and that 


WILLS §§ 152-154 

it does in fact carry out the testator^s wishes ^ 

Similarly, a will is not invalidated by the fact 
that the scrivener makes suggestions or gives in¬ 
formation to the testator to aid in the preparation 
of the will,5 or that he suggests the order or ar¬ 
rangement of its provisions,^ and where there is 
nothing to arouse suspicion, one who draws a will 
IS under no duty to inquire as to the prospective 
testator’s ownership 7 It is not even essential 
to the validity of a will that it be drawn up un¬ 
der instructions from the testator, if he adopts it 
understandingly as drawn,^ but where it is so 
prepared by, or under instructions from, another, 
proof of understanding and adoption by the testa¬ 
tor must be clear 9 Even though it is in violation 
of law for a probate judge,^9 or an unlicensed piac- 
titioner,!! to draw a will, a will drawn by him is 
not void A will understanding^ executed super¬ 
sedes previous instructions 

§154 Statutory Requirements 

Compliance with all statutory prerequisites is neces¬ 
sary to the validity of a will 

Since, as discussed supra § 3, the making of a 
will IS based on statute, it follows that compliance 
with all statutory prerequisites is necessary to the 
validity of a will 


96 Ky—Ganaway v, Ganaway's 

Adm’r, 56 S W 2d 4, 246 Ky 722 

68 C J p 632 note 80 

97 Ky—Lee v Kirby, 217 SW 895, 
186 Ky 603 

98 Cal—In re Taylor’s Estate, 259 
P2d 1014, 119 CalApp2d 574 

99 NT—In re De Hart’s Will, 122 
NTS 220, 67 Misc 13 

Instructions and directions for will 
as will 

Nuncupative will see infra § 210 
Where complete execution is pre¬ 
vented by act of God see mfra § 
167 

Holographic wills see infra §§ 200- 
207 

1. Ill—O’Brien v Bonfield, 72 NE 
1090. 213 Ill 428 

2 Del—In re Gordon's Will, 111 A 
610, 31 Del 108 

G8 C J p 632 note 85 

8 Del —In re Gordon’s Will, supra 

Kan—Smith’s Estate v Davis, 212 P 
2d 322, 168 Kan 210 

4. Or—In re Paling's Will, 208 P 
715, 105 Or 366 

08 CJ p 632 note 87 

Piesumption of undue influence as 
arising from preparation of will by 
beneficiary see infra § 241. 


5 Or—In re Phillips’ Will, 213 P 
627, 107 Or 612 

6. La—Succession of McDermott, 66 
So 546, 136 La 80 

7. Colo —Ellis V Colorado Nat Bank 
of Denver, 10 P 2d 336, 90 Colo 
489 

8. Kan —Smith's Estate v Davis, 
212 P2d 322, 168 Kan 210 

68 C J p 632 note 90 

Necessity that testator know and un¬ 
derstand contents of will in general 
see supra § 130 

9. Kan —Smith's Estate v Davis, 
supia 

Md—Plater v Groome, 3 Md 134 

Burden of proving testator’s knowl¬ 
edge of contents of will m general 
see infra § 384 

10 NH—Moses v Julian, 45 NH 
52, 84 AmD 114 

11. Minn—In re Peterson’s Estate, 
42 NW2d 69, 230 Minn 478, 18 A 
LR2d 910 

12 N J —In re Livingston’s Will, 
Prerog 37 A 770 

68 C J p 633 note 93 

13. Cal—In re Bauer’s Estate, 124 
P2d 630, 51 CalApp2d 636. 


Colo—XJrbancich v Jersin, 226 P 
2d 316, 123 Colo 88 

Conn —Bowen v Morgillo, 14 A 2d 
724, 127 Conn 161 

Ky —Letcher’s Trustee v Letcher, 
194 SW2d 984, 302 Ky 448—Floyd 
V Christian Church Widows and 
Orphans Home of Kentucky, 176 
S W2d 125, 296 Ky 196, 151 A LR 
1230 

N J —In re Davis' Estate, 35 A 2d 
880, 134 NJEq 393—In re Ams- 
den’s Will, 191 A 801, 121 NJEq 
571 

N T —Hall V Mutual Life Ins Co of 
N T, 109 NTS 2d 646, 201 Misc 
203, reversed on other grounds 122 
NTS 2d 239, 282 App Div 203, af¬ 
firmed 119 NB2d 598, 306 NT 909 
—In re Ditson's Estate, 31 N T S 2d 
468, 177 Misc 648—In re McCaf¬ 
frey’s Estate. 20 NTS 2d 178, 174 
Misc 162 

Or—^Winters v Winters, 109 P 2d 
857, 166 Or 659 

Tenn —Howell v Moore, 14 Tenn App 
594 

68 C J p 633 note 96 

Execution of will see infra §§ 167- 
199 

Form and contents see infra ?§ 155- 
166. 
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B FORM AND CONTENTS 


§ 155. In General 

As a general rule, it is not necessary that any partic¬ 
ular form or words be used in making a will, if there is 
a compliance with statutory requisites 

Of all instruments a will is least governed by 
form,^'^ and it need not necessarily be in the usual 
form of a will,!^ the form being unimportant ex¬ 


cept as indicating intent Since good-faith wills 
should be upheld whenever possible, they should 
not be set aside because of mere irregularities in 
form As a general rule, it is not necessary that 
any particular form or words be used,^^ qj. that 
technical or legal language be used,20 if the statutory 


14 Ky—^Dixon v Dameron’s Adm’r, 
77 S W2d 6, 256 Ky 722 
Miss—Peebles v Rodgers, 60 So 2d 
632, 211 Miss 632 
Form of 

Joint and mutual wills see infra § 
1364 

Holographic wills see infra § 204 
Nuncupative wills see infra § 214 
'‘In making a will certain formal¬ 
ities are not essential as required in 
executing a deed ” 

Tex—Briggs v Peebles, 188 S W 2d 
147, 149, 144 Tex 47 
£east formal 

Of all written instruments, wills 
are the least formal 
Mo—Adams v Simpson, 213 S W 2d 
908, 358 Mo 168—Grundmann v 
Wilde, 141 SW2d 778, 346 Mo 327 
Position of clauses 

(1) A special bequest may follow 
a residuary disposition, although it 
does not usually do so 

La—Succession of Montegut, 29 So 2d 
583, 211 La 112 

(2) Position of residuary clause as 
affecting validity of will see infra ^ 
796 

15- Md—Dietrich v Morgan, 20 A 2d 
175, 179 Md 553 

16. Ky—^Dixon v Dameron’s Adm'r, 
77 S W2d 6, 256 Ky 722 
Miss —Peebles v Rodgers, 60 So 2d 
632, 211 Miss 632 

Pa—In re Gable's Estate, Orph , 63 
Tork Leg Rec 169 

Necessity of showing testamentary 
intent see supra 129 
“The form of a will is of little im¬ 
portance except as it may bear on 
the question of intent " 

Del—In re Kemp's Will, 186 A 890, 
895, 7 WWHarr 514 
“While informal character of a pa¬ 
per is an element in determining 
whether or not it was intended to be 
testamentary, this becomes a matter 
of no moment when it appears there¬ 
by that the decedent's purpose was to 
make a posthumous gift “ 

Pa —In re Kauffman’s Estate, 76 A 2d 
414, 416, 365 Pa 655 

17. Ind —Thrift Trust Co v White, 
167 NE 141, 168 NE 250, 90 Ind 
App 116 

68 C J p 633 note 99 

18 Ind—Thrift Trust Co v. White, 
supra. 


Pa —In re Dahi inger’s Estate, Orph , 
36 Del Co 282 
88 C J p 633 note 1 

Toim should not be raorsed above 
substance in order to destroy a will 
N T —In re Lubitz’ Will, 136 N T S 2d 
901, 207 Misc 33 

In re Reid's Will, 47 N T S 2d 
426 

19. Ariz—In re Miller's Estate, 92 
P 2d 335, 54 Anz 58 
Ark—Evans v Evans, 101 S W 2d 436, 
193 Ark 685 

Ill—Barber v Barber, 13 NE 2d 257, 
368 Ill 216 

Ky—Dixon v Dameron's Adm'r, 77 

5 W2d 6, 256 Ky 722 

NT—In re Sayers' Will, 76 N Y S 2d 
788, 19 Misc 976, appeal dismissed 
79 NTS 2d 770, 272 App Div 1051 
—In re Chapman’s Will, 9 N Y S 2d 
520, 169 Misc 1035—In re Zaiac's 
Will, 295 NYS 286, 162 Misc 642, 
modified on other grounds, 5 N Y S 
2d 897, 255 App Div 709, 718, re¬ 
versed on other grounds, 18 NE2d 
848, 279 NT 545—^In re Burch’s 
Estate. 274 NYS 123, 152 Misc 
387, affirmed 276 NTS 933, 243 
App Div 663 

Pa—In re Hengen's Estate, 12 A 2d 
119, 337 Pa 947 

In re Lewis’ Estate, 11 A 2d 667, 
139 Pa Super 83 

In re Shoemaker's Estate, 47 Pa 
Dist & Co 337, 53 Dauph Co 324 
In re Kemmerling’s Estate, Orph , 
44 Sch Leg Rec 52—In re Kem¬ 
merling’s Estate, Orph, 9 Sch Reg 
104—In re Hamilton Case, Orph , 

6 Sch Reg 137 

Tex—Payne v Brown, Civ App , 172 
SW2d 352, reversed on other 
grounds, 176 S W 2d 306, 142 Tex 
102—In re Dromgoole's Estate, Civ 
Apn, 127 S W2d 977 
68 C J p 633 note 2 

Particular form of words as neces¬ 
sary to show testamentary intent 
see supra § 129 

“It IS familiar law that no particu¬ 
lar form or special language is re¬ 
quired for a will ” 

Ky—Boggess v McGaughey, 207 S 
W2d 766, 767, 306 Ky 319 

Informality of paper and looseness 
of language does not preclude giv¬ 
ing testamentary effect to directions 
contained therein if intent of dece¬ 
dent that paper should have that ef- 
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feet can be gleaned from its lan¬ 
guage 

N Y —In re Sayer^* Will, 76 N Y S 2d 
788, 190 Misc 976 appeal dismissed 
79 NTS 2d 770, 273 App Div 1051 
Fhiase or set of phrases 

The law does not require the em¬ 
ployment of any particular phrase or 
set of phrases to dispose of property 
by will 

N T —In re Reben’s Will, 116 NTS 
2d 228 

Provision against intestacy 

A testator is not required to visu¬ 
alize all changes and contingencies 
near or remote, trivial, or important, 
which might come about during a 
considerable period of time following 
his demise and meticulously provide 
against intestacy m order to make a 
valid will 

NC—Van Winkle v Berger, 46 S E 
2d 306, 228 NC 473 

There is no prescribed form for a 
will, either under statute or by com¬ 
mon law 

Ill_«Noble V Fickes, 82 NE 950, 230 
Ill 594 

In re Apsey's Estate, 1 N E 2d 
558, 285 Ill App 29 
No particular words or convention¬ 
al forms of ezpi^ession are necessary 
to effectuate a testamentary disposi¬ 
tion of property 

Neb—Wall v Wall. 69 NW2d 398, 
157 Neb 360—Rawls v Hewitt, 30 
NW2d 623, 149 Neb 161—In re 
Lewis’ Estate, 28 NW2d 427, 148 
Neb 692—In re Zents' Estate, 26 N 
W2d 793, 148 Neb 104—Lacy v 
Murdock, 22 NW2d 713, 147 Neb 
242—In re Dimmitt’s Estate, 3 N 
W2d 752, 141 Neb 413, 144 ALR 
704 

Wash—In re Lidston’s Estate, 202 P 
269, 32 Wash 2d 408 
20. Md—Buchwald v Buchwald, 199 
A 796, 175 Md 103 

NY—In re Sayers’ Will, 76 N Y S 2d 
788, 190 Misc 976, appeal dismiss¬ 
ed 79 NTS 2d 770, 273 App Div 
1051 

Pa—In re Hengen's Estate, 12 A 2d 
119, 337 Pa 947 

In re Lewis’ Estate, 11 A 2d 667, 
139 Pa Super 83 
68 C J p 633 note 2 [b], [h] 

“One should not be deprived of the 
privilege of disposing of his property 
by will merely because he is unable 
to express his will and purpose in le- 
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requisites for making a will are complied with 21 

The particular form of the instrument is imma- 
terial22 if its substance is testamentary,23 and any 
writing, however informal it may be, made with the 


express intent of giving a posthumous destination 
to the maker’s property, if executed in accordance 
with the statutory requirements, will be a good 
testamentary disposition,2-^ by whatever name the 
testator may choose to call it 25 In order to consti- 


gal phraseology, if what he says 
leaves no doubt in the minds of per¬ 
sons of ordinary experience and in¬ 
telligence of what he means, and if 
what he intended violates no rule or 
principle of established law 
Md—Buchwald v Buchwald, 199 A 
795, 798, 175 Md 103 
To ooiLStitTLte a devise or heg.uest it 
IS not essential that will contain ap¬ 
propriate technical language, or the 
words “give”, “devise”, or “bequeath” 
NT—In re Mackey’s Estate, 122 NY 

5 2d 540 

Designation of instrument as will 

(1) It IS not necessary that the 
testator use the word “will” in his 
last testament 

Ariz —In re Miller’s Estate, 92 P 2d 
335, 54 Ariz 58 

(2) An instrument which in plain 
and unambiguous language expressed 
testator’s intentions was not defeat¬ 
ed because the testator did not call 
the instrument a will 

Tex —Saathoff v Saathoff, Civ App , 
101 S W 2d 910, error refused 

21 Ariz —In re Miller's Estate, 92 
P2d 335, 54 Ariz 58 

Necessity for complying with statu- 
toiy requisites see supra § 154 

Want of legal form 

Testator's a'ttempted donation cre¬ 
ated no debt or obligation where his 
will was null for want of legal form 
and any donation made by his forced 
heir to comply with testator’s wishes 
must come out of the forced heir's 
estate, subject to rights of her forced 
heirs, and not out of testator's estate 
L,a—Succession of Hams, 155 So 
446, 179 La 954 

22 Cal—^In re Smilie’s Estate, 222 
P 2d 692, 99 Cal App 2d 794 

NT—In re Zaiac’s Will, 295 NTS 
286, 162 Misc 642, modified on oth¬ 
er grounds 5 N Y S 2d 897, 255 App 
Div 709, 718, reversed on other 
grounds 18 N E 2d 848, 279 NT 
545 

Pa—In re Deist’s Estate, 76 Pa Dist 

6 Co 145, 15 SomLegJ 193—In 
re Shoemaker’s Estate, 47 Pa Dist 
& Co 337, 53 Dauph Co 324 

Torm of little consequence 

The form of any instrument xs of 
little consequence m determining 
whether or not it xa a will 
jViieh —^In re Fowle's Estate, 290 N W 
$83, 292 Mich 600—Lautenshlager 
V Lautenshlager, 45 NW 147, 80 
Mich 286 

Testimonium or attestatioiL clause 
A will IS valid even though it con¬ 


tains neither a testimonium nor an 
attestation clause 

Ohio—In re Mazurie, 3 Ohio Supp 63 
23 Pa—In ro Deist’s Estate, 75 Pa 
Dist & Co 15 SomLegJ 193—In 
re Shoemaker’s Estate, 47 Pa Dist 
& Co 337, 53 Dauph Co 324 
trse of testamentary language 

An instrument reciting “after 
death, please forward all to Red 
Cross”, and referring to itself as 
“this will”, would not be denied pro¬ 
bate as a “will” for alleged want of 
testamentary language 
U S —Lovskog V American Nat Red 
Cross, C C A Alaska, 111 F 2d 88 

24, Ariz—In re Miller’s Estate, 92 
P 2d 335, 54 Ariz 58 
Del —Corpus Juris cited, on In re 
Kemp’s Will, 186 A 890, 895, 7 W 
WHarr 514 

Ky—Dixon v Dameron's Adm'r, 77 

5 W2d 6, 256 Ky 722 

NY—In re Mackey’s Estate, 122 N 
YS 2d 540 

Pa—In re Hengen’s Estate, Orph , 55 
Montg Co 327 

Tenn—Druen v Hudson, 68 S W 2d 
146, 17 Tenn App 428 
68 C J p 634 note 6 

Necessity and showing of testamen¬ 
tary intent see supra § 229 
Necessity for, and sufficiency of, writ¬ 
ing see infra § 156 

Requisites for execution see infia 
§ 167 et seq 

“The test is the intention of dece¬ 
dent to make a disposition of proper¬ 
ty upon his death ” 

Pa—In re Deist's Estate, 75 Pa Dist 

6 Co 145, 149, 15 SomLegJ 193 
Similar statemeuts of rule 

(1) In general 

Cal—In re Pagel’s Estate, 125 P 2d 
853, 52 Cal App 2d 38 
Ill—Barber v Barber, 13 N E 2d 257, 
368 Ill 215 

Miss—Peebles v Rodgeis, 60 So 2d 
632, 211 Miss 8 

NY—In re Dome’s Will, 48 N Y S 
2d 841 

Pa—In re Zell’s Estate, 198 A 76, 
329 Pa 312 

In re Kemmerlmg'fi Estate, Orph , 
44 SchLegRec 62—In re Kem- 
merling’s Estate, Orph, 9 Sch Reg 
104—In re Hamilton Case, Orph , 6 
Sch Reg 137 

Tex—CntGS v Faulkner, Civ App, 
245 S W 2d 1013, error refused 
■^vva—Hunt v Furman, 62 S E 2d 
816, 132 W Va 706 
68 C J P 634 note 6 [a] 

(2) Where instrument manifests 
maker's lawful intention to dispose 
of his estate after death and is exe¬ 
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cuted in conformity to statute, it will 
operate as a will, regardless of its 
form 

Ill—^Noble V Fickes, 82 NE 960, 230 
Ill 591 

In re Apsey’s Estate, 1 N E 2d 
658, 285 Ill App 29 

(3) If the instrument is executed 
with formalities required by statute, 
and if it IS to operate only after 
death of maker, it is a will 

Mich—In re Fowle’s Estate, 290 N 
W 883. 292 Mich 600—Lauten¬ 
shlager V Lautenshlager, 45 N W 
147, 80 Mich 285 

(4) Anything written, in any form, 
constitutes a will, if it reveals the 
intention of the maker to dispose of 
his property at death 

Mo—^Adams v Simpson, 213 S W 2d 
908, 358 Mo 168—Grundmann v 
Wilde. 141 SW2d 778. 346 Mo 327 

(5) An instrument which is in 
writing and is signed by the dece¬ 
dent at the end thereof and is an oth¬ 
erwise legal declaration of decedent’s 
intention which he wills to be per- 
foimed after his death must be giv¬ 
en effect as a will or codicil, as the 
case may be 

Pa—In re Kauffman’s Estate, 76 A 2d 
414, 365 Pa 555—In re Hengen's 
Estate, 12 A 2d 119, 337 Pa 547 
Appeal of Thompson, Orph, 14 
Beaver Co 248, affirmed 100 A 2d 
69, 375 Pa 193 

Ibistruments held to be wills 
Ill—Barber v Barber, 13 N E 2d 257, 
368 Ill 215 

Mich—In re Fo-wle’s Estate, 2 90 N 
W 883, 292 Mich 500 
Pa—In re Zell’s Estate, IDS A 76, 
329 Pa 312—In re Tranor’s Es¬ 
tate, 188 A 292, 324 Pa 263 
In re Gibson’s Estate, 193 A 302, 
128 Pa Super 44 

In re Deist’s Estate, 76 Pa Dist 
& Co 145, 15 Som Leg J 193—In 
re Shoemaker’s Estate, 47 Pa Dist 
& Co 337, 63 Dauph Co 324 

In re Wood's Estate, Orph, 40 
Berks Co 211 

Tenn—Bowman v Helton, 7 Tenn 
App 325 

Tex—In re Diomgoole’s Estate, Civ 
App, 127 S W2d 977 
68 C J p 634 note 6 [d] 

25. Del —Corpus JUris oited m In re 
Kemp’s Will, 186 A 890, 895, 7 W 
WHarr 614 

La—Succession of Ledet, 128 So 273, 
170 La 449 

Miss—^Peebles v Rodgers, 50 So 2d 
632. 211 Miss 632 
Name not controlling 

The name given an instrument of- 
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tute such an instrument, all that is necessary is that 
It should clearly appear to be the intention of the 
party to have it operate after his death and not 
before 26 Any writing to take effect at death may 
constitute a will,2*? even though it does not contain 
an express statement that it was to take effect only 
after the maker’s death 28 Words and phrases in 
a will which are not dispositive are not actual parts 
of the will ,29 but words or statements not essential 
to a will will not strip an instrument of its char¬ 
acter as a will so A document may be a will not¬ 
withstanding it IS written in incorrect English si 

The declaration of the testator, in the begin¬ 
ning of the instrument offered for probate as his 
will, that It is his last will and testament, is not con¬ 
clusive 32 While the courts will go far to give ef¬ 
fect to written testamentary instruments, when such 
instruments come within the meaning of statutes 


relating to wills,33 the words used by the decedent 
must be sufficient for the purpose, 34 since they have 
no authority to make a will for the decedent when 
he has not done so in his lifetime 35 

Memorandum or instructwns A paper drawn as 
a memorandum36 or mere instructions or directions 
for the preparation of a will, without intent that 
the writing itself shall operate as a will,37 do not 
amount to a will However, a testamentary paper 
drawn up in the form of instructions for a formal 
will may itself be a valid will if properly executed 38 

§ 156. Writing ^ 

A wiIJ must ordinarily be In writing 
Except where nuncupative wills are permitted, a 
will must ordinarily be in writing,39 statutes usually 
so providing 45 An oral will or any oral part of a 


fered for probate as a will is not 
controlling 

Iowa —In re Mathews’ Estate, 12 N 
W 2d 162, 231 Iowa 188 
26 NO—In re Peny’s Will, 137 S 
E 145, 193 NC 397 
68 C J p 635 note 8 

27. NC—^In re Dayton’s Will, 99 S 
E 424. 177 NC 494 

68 C J p 635 note 9 

28, Tex—In re Dromgoole’s Estate, 
CivApp, 127 S W2d 977 

28. NY—In re Croker's Will, 105 N 
YS 2d 190. 201 Misc 264 
30 . Ark—Owens v Douglas, 181 S 
W 896, 121 Ark 448 
68 C J p 635 note 10 
Nontestamentary pro visions 

The fact that there are nontesta¬ 
mentary provisions along with those 
testamentary, and that the latter are 
a very small part of the hulk of a 
document relied on as a will, does 
not make such small part inoperative 
as a will 

Cal—In re Pagel's Estate, 125 P 2d 
853, 52 Cal App 2d 38 

31 Cal—In re Silva’s Estate, 145 
P 1015, 169 Cal 116 

32. Mas<5 —'Aldrich v Aldrich, 102 
NE 487, 215 Mass 164, Ann Cas 
1914C 90G 

Pa—In le Kemmerling’s Estate, 
Orph, 41 SchLegRec 52—In re 
Kemmerlmg's Estate, Orph, 9 Sch 
Reg 104 

33 Pa —In re Baldwin's Estate, 
Orph, 95 PittsbLegJ 473, affirmed 
55 A 2d 263, 357 Pa 433 
Tex—^Maxey v Queen, Civ App , 206 
S W 2d 114 

34. Va — Lawless v Lawless, 47 S E 
2d 431. 187 Va 511 
The words of the testator must be 
sufficient for the purpose when taken 
in the sense in which they would be 


used by the normal speaker of Eng¬ 
lish under the testator’s circumstanc¬ 
es 

Neb —In re Dimmitt's Estate, 3 N W 
2d 752, 141 Neb 413, 144 ALR 
704 

35 NC—Buffaloe v Barnes, 88 S 
B2d 222, 226 NC 313, rehearing 
denied 39 S E 2d 599, 226 NC 778 
Tex—Maxey v Queen, Civ App, 206 
S W2d 114 

Papers lacking formal req,tiisites 
Papers signed by one who acted as 
father of younger man, reciting that 
younger man had a half interest in 
all that older man had or owned be¬ 
cause J ounger man had done all work 
to make a living for past six years 
and that, if older man should die, he 
left everything to younger man, lack¬ 
ed formal requisites to take effect as 
a will, and therefore younger man 
was not entitled to take as an heir, 
devisee, oi legatee 

Mich—Perry v Boyce, 34 N W 2d 
570, 323 Mich 95 

36. Wash —V’^avman v Miller, 81 P 
2d 501, 195 Wash 457 
Mere draits or uuntites of wills 
are inadmissible to probate, and a 
mere unexecuted intention to leave 
by will IS of no effect 
Mich—In le Cosgrove’s Estate, 287 
NW 456, 290 Mich 258, 125 ALR 
410 

37 Del —Corpus Juris cited in. In re 
Kemp’s Will, 186 A 890, 895, 7 W 
WHair 514 
68 CJ P 635 note 12 
Instructious for future 

Instructions foi a will to be drawn 
and executed in the future will not 
amount to a will, although they 
would be a valid will as far as exe¬ 
cution IS concerned ff testator had 
so intended 

Cal—In re Beebee’s Estate, 25S P 2d 
1101, IIS Cal App 2d 851. I 
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33. Del —Corpus Juris cited m In re 
Kemp’s Will, 186 A 890, 895, 7 W 
WHarr 514 
68 C J p 635 note 13 
Directions for will as amounting to 
nuncupative will see infra § 210 
Necessity and sufficiency of execution 
see infia § 167 

Memorandum of instructioiLS 

A paper drawn up as a memoran¬ 
dum of instructions and then duly 
executed and attested as a will op¬ 
erates in its final character because 
of a corresponding change of purposo 
which the testator has properly car¬ 
ried out 

Mich—In re Cosgrove’s Estate, 287 
NW 456, 290 Mich 258, 125 ALR 
410 

33 La—Succession of Wallis, 14 So 
2d 749, 203 La 874 

Va—Lawless v Lawless 47 S E 3d 
431. 187 Va 511 
68 C J p 635 note 16 
Holographic wills see infra §§ 200- 
207 

Nuncupative wills see infra §§ 209- 
218 

40, US —O’Connell v U S , D C Ill, 
37 P Supp 832 

Ill—Barber v Barber, 13 NE2d 257, 
368 III 215 

In re Carlin's Estate, 125 N E 2d 
649, 5 Ill App 2d 241—In re Apsey’s 
Estate, 1 NE2d 668, 285 Ill App 
29 

Iowa —In re Klein's Estate, 42 N W 
2d 593, 241 Iowa 1103 
Ky—Haysley v Rogers, 255 S W 2d 
649 

Neb—In re Dimmitt's Estate, 3 N 
W 2d 752, 141 Neb 413, 144 ALR 
704 

NJ—In re Amsden’s Will, 191 A. 

801, 121 N JEq 571 
N C —Paul V Davenport, 7 S E 2d 
352, 217 NC 154 

ND—In re Lyoni,' Estate, 58 N W Cd 
845, 
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written will is inoperative as such A will cannot 
be made by having the intended executors or any one 
else promise the testator to carry out his wishes or¬ 
ally expressed ^2 An oral will, made and published 
according to the custom of the country, at a time 
antecedent to the statute requiring a writing and at 
a time when such oral wills were valid, will be sus¬ 
tained 

Sufficiency of writing The general rule is that, 
in the absence of a statute to the contrary, it is not 
necessary that a will be written in English or any 
particular language 44 A will written in lead pen¬ 
cil,45 or partly written in ink and partly in pencil,4® 


WILLS §§ 156-157 

partly typewritten and partly printed,47 or partly 
printed and partly written,48 or on a printed form, 48 
has been held to satisfy the requirement, but a will 
written on a slate does not 

The fact that a will is written with carbon paper 
does not affect the validity of a will which is other¬ 
wise executed in proper form 

§•157. Certain^ Required 

In order to be effective, a will must be worded with 
sufficient clarity to enable the court to determine from 
the will itself just what the testator intended 

Although no particular form or expression is 
needed for the creation of a will, it must be definite 


Ohio —Sherman v Johnson, 112 N E 
2d 326, 159 Ohio St 209 
Okl—Heupel v Heupel, 174 P 2d 850, 
197 Okl 567 

SD—In re McNair’s Estate, 38 NW 
2d 449, 72 SD 604 
68 C J p 635 note 17 

Effect: of statutory provision 

(1) A provision of a statute re¬ 
quiring a wiU to be in writing is 
mandatory 

Ill —Cunningham v Hallyburton, 174 
NE 650, 342 Ill 442^ 

Mo—Brownfield v Biownfield, 249 S 
W 2d 389—Capps v Adamson, 242 
SW2d 556, 362 Mo 539—Potter v 
Ritchardson, 230 S W 2d 672, 360 
Mo 661 

(2) A mere testamentary disposi¬ 
tion to devise by will or a mere be¬ 
nevolent disposition to convey by 
deed by way of gift or as a reward 
for services not plainly provoked by, 
and bottomed on, oral contract will 
not take case out of the statute re¬ 
quiring wills to be in writing 

Mo—White V Cochran, 248 S W 2d 
854—Wallace v Shanks, 221 SW 
2d 873—Feiden v Gibson. 218 SW 
2d 105 

41. Va—Rinker’s Adm'r v Simpson, 
166 SE 546, 169 Va 612 
68 C J p 635 note 18 

Convei satious or statements 

(1) Conversations between deceas¬ 
ed and daughter whereby deceased 
stated that she was dissatisfied with 
her will and that it should be de¬ 
stroyed and that she^ wanted her 
daughter, giandson, ana granddaugh¬ 
ter to share e^ate equally was not a 
valid testamemTary disposition of de¬ 
ceased’s property 

Mich—^Haack v Burmeister, 286 N 
W. 666, 289 Mich 418 

(2) Statements by intestate to dis¬ 
interested third persons after her 
nephew had been taken into the home 
of intestate and her husband after 
proceedings by intestate’s husband 
for adoption of the nephew that she 
had adopted the nephew and that he 
would inherit her property did not 

94 C J.S.—60 


have effect of a devise of her real 
estate to nephew 

Tenn—Taylor v Aulton, 231 SW2d 
573, 191 Tenn 81 

Oral uLstructious 

(1) Deceased’s attempt to give son 
orally testamentary instructions for 
distributing estate after death failed 
U S —^Williams v Thrasher, CCA 

Tex. 62 F 2d 944, certiorari denied 
Thrasher v Williams, 63 S Ct 691, 
289 US 748, 77 L Ed 1493 

(2) A clause m will, reading "re¬ 
garding a memorial hall or room and 
the residue of my estate I have giv¬ 
en full instructions to Trist Wood 
whom I make executor of my will", 
was invalid except as to appointment 
of executor, where instructions re¬ 
ferred to were not in writing 

La —Succession of Wallis, 14 So 2d 
749, 203 La 874 

(3) Mother’s oral instructions to 
daughter as to disposition of moth¬ 
er’s property at her death were in¬ 
effective as a testamentaiy disposi¬ 
tion and mother died intestate ^s to 
the property 

NT—In re Bates’ Estate, 21 NTS 
2d 306, affirmed In re Bates’ Will, 
20 NTS 2d 1012, 259 App Div 968, 
reargument denied In re Bates’ Es¬ 
tate, 21 NTS 2d 393, 259 App Div 
986 

Verbal agieements 

(1) A mere verbal agreement with 
respect to testamentaiy disposition, 
which does not constitute a contract 
to make a will, is ineffective as a 
will 

Pa —In re Zechman’s Estate, Orph , 
46 Berks Co 93, 3 Fiduciary 143 
68 C J p 635 note 18 [d] 

(2) An administrator of an estate, 
who is also an heir, may not take to 
his own use the entire estate or any 
part thereof, under a claim that de¬ 
ceased, sixteen years previously, had 
made a verbal agreement that he 
wanted his property disposed of in 
such manner, since, in absence of will, 
such a claim cannot be sustained 
Ga—^McNeely v Booth, 2 S E 2d 512, 

59 GaApp 889 


TTnderstandiug 

Where testator and his brother, 
who was legal life tenant under the 
will, had understanding that survivor 
of them would untangle, saUage, and 
liquidate jointly held property so 
that proceeds could be enjoyed by 
family of fiist to die, but understand¬ 
ing was indefinite and was vague as 
to when and how survivor was to 
turn property over to decedent’s fam¬ 
ily, there was no seciet trust capa¬ 
ble of enforcement that could be im¬ 
pressed on legal life estate, even 
though brother wished to perform in 
full his idea of the understanding 
NT—In re Behn's Estate, 106 NTS 
2d 118, 201 Misc 12 

42. Pa—Porter v Wolf, 116 A 55, 
272 Pa 93 

43 Hawaii —Matter of Kanui, 2 
Hawaii 82 

44. Okl—Heupel v Heupel, 174 P 
2d 850, 197 Okl 567 

45. Pa—Tomlinson’s Estate, 19 A 
482, 133 Pa 245, 19 Am S R 637— 
Myeis V Vanderbelt, 84 Pa 510, 
24 AmR 227 

46 Mass—Paglia v Messina, luO 
NE 423, 270 Mass 1 
68 C J p 636 note 22 
47. Ala—Stuck v Howard, 104 So 
500, 213 Ala 184 

48 Ala—Stuck v Howard, supra 
Ohio—Roush V Wensel, 15 Ohio Cir 

Ct 133, 8 Ohio CirDec 141 

49 Ala—Stuck v Howard, 104 So 
600, 213 Ala 184 

NT—Matter of Murphy’s Will, 62 N 
TS 786, 48 App Dzv 211 

50 Pa—Reed v Woodward, 2 Chest 
Co 563, 11 Phila 611 

51. Tex—Howard v Combs, Civ 
App, 113 S W2d 221 

Carbon copy 

The fact that the typewritten part 
of will was not the first sheet made 
by typewriter, but a caibon copy did 
not affect validity of will which was 
otherwise executed in proper form 
La —Succession of Patterson, App , 
22 So 2d 214. 
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and certain ^2 Although absolute certainty is not 
requiied of a will,53 m order to be effective, it must 
be worded with sufficient clarity to enable the court 
to determine from the will itself just what the 
testator intended A will must be sufficiently clear 
so that the court does not have to indulge in con¬ 
jectures as to the supposed intent of a testator,55 
but it IS sufficiently certain if it can be ascertained 
by use of means referred to in the will 56 There 
must be a definite subject of dispositions'^ and a 
definite object of testamentary bounty,5s pointed out 


on the face of the will or certainly ascertainable 
through means provided by the will itself,59 and if 
either is uncertain the defect is fatal ^9 

The courts are reluctant to hold wills void for 
uncertainty,and a will will not be overturned on 
such grounds if a construction effectuating the tes¬ 
tator’s intent is possible 52 It is only in extreme 
cases, where the language of the will is such that 
it is absolutely impossible to ascertain its meaning, 
that the court will declare the whole will void for 
uncertainty53 and hold that the testator died intes- 


52- Ky—Mea.der*s Ex’r v Old Odd 
Fellows and Rebekahs Home, 177 
SW2d 874, 296 Ky 497~Harlan v 
Anderson’s EVr, 103 S W 2d 310, 
267 Kv 779 

Mich—La Mere v Jackson, 284 NW 
659, 288 Mich 99 

Tex—Boyles T Gresham, 263 S W 2d 
935 

"The general rule is that if a per¬ 
son makes a will he must declare his 
wishes in specific terms and not leave 
It in uncertain terms for another to 
make his will for him ” 

Mont—In re Swavze's Estate, 191 P 
2d 322, 324, 120 Mont 546 
"If a man wishes to dispose of his 
estate by will he ought to express 
his desires so that they can be ac¬ 
complished If he IS not able to say 
what he wants to say or is so negli¬ 
gent that he does not write what he 
has in his mind, or have someone else 
do It, he ought not to expect the 
courts to read his mind or divine his 
will by some sort of supernatural 
power " 

Ky—Winn v William, 165 S W 2d 
961, 964, 292 Ky 44 

53 Ill—Hiskey v Frey, 107 N E 2d 
858, 348 Ill App 122 

54 Ky—Johnson v Johnson, 229 
SW2d 743, 312 Ky 773—Blanken¬ 
ship v Blankenship, 124 S W 2d 
1060, 276 Ky 707 

68 C J p 636 note 28 

I&esort to doubtful authorities 

In construing will, no resort will 
be had to doubtful authorities to in¬ 
validate will on ground of uncertain¬ 
ty when testator's intention can be 
gathered from language used in will 
Colo—Ireland v Hudson, 41 P 2d 237, 
9b Colo 240 
Beligious purpose 

(1) Generally, courts do not at¬ 
tempt to further testamentary pur¬ 
pose, even though religious, that is 
indefinite and impracticable, especial¬ 
ly if it IS to be accomplished through 
medium of a trust 

NY—In le Payne's Estate, 290 NT 
S 407, 160 Misc 224 

(2) Testamentary direction that 
executor expend entire estate to de¬ 
fray expenses of publishing uncopy- 
righted manuscript on religion writ¬ 


ten hy testator and place copies 
thereof in public libraries was en¬ 
forceable, since execution of testa¬ 
mentary plan was not indefinite or 
impracticable, notwithstanding gen¬ 
erality and indefiniteness of objects 
of book 

N T —In re Payne’s Estate, supra 
55 Ill—Hiskey v Frey, 107 NE2d 
858, 348 111 App 122 
Mich—La Mere v Jackson, 284 NW 
659, 288 Mich 99 

56. Tex —Grubb v Anderson, Civ 
App, 38 S W2d 847 

57. WVa.—^Hunt v Furman, 52 S E 
2d 816, 132 WVa 706 

68 C J p 636 note 29 
Certainty in description of property 
devised or bequeathed see infra § 
747 

58. Md—Cassilly V Devenny, 177 A 
919. 168 Md 443 

WVa—Hunt v Furman, 52 S E 2d 
816, 132 WVa 706 
€8 C J p 636 note 30 
Certainty of designation of bene¬ 
ficiary see infra § 644 
"Any language in will technical or 
otherwise, which clearly indicates 
the intention of testator to dispose 
of his property to certain persons 
either named or ascertainable is suffi¬ 
cient, for the purpose of a will ’’ 

W Va —Dingess v Drake, 64 S E 2d 
601, 604, 135 WVa 602 
Seflzute deposition to designated ben- 
ofloiaries 

Will making definite disposition to 
designated beneficiaries of all the 
property owned by testatrix was not 
void for uncertainty 
Ark—Garrett v Mendenhall, 192 S 
W2d 972, 209 Ark 898 

59. Md —Cassilly v Devenny, 177 A 
919, 168 Md 413 

60. WVa—Hunt v Furman, 52 S E 
2d 816, 132 WVa 706—Arnett v 
Fairmount Trust Co, 73 SE 930, 
70 WVa 296—^Weaver v Spurr, 48 
SB 852, 56 WVa 95 

Puture designation 

If the beneficiary and the property 
given to him is in terms left to fu¬ 
ture designation, the will is incom¬ 
plete and ineffective While future 
acts may determine what is within 
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the designation contained in the will, 
it cannot be altered or created in 
that way unless provisions of the 
statute of wills are complied with 
NH—Hastings v Bridge, 166 A 273 

61. D C —^Washington Loan & Trust 
Co V Hammond, 278 F. 569, 51 
App D C 260 

Construction upholding will see infra 
§ 614 

62 Ky—Crawford v Crawford, 162 
S W2d 4, 290 Ky 542 

Tenn—Nashville Trust Co v John¬ 
son. 236 SW2d 100, 34 Tenn App 
197 

68 C J p 637 note 37 
'‘That is cerl^rUX whicli cau be made 
certain*’ is a maxim which applies in 
probate proceedings 
Cal—In re Bourn’s Estate, 78 P 2d 
193, 25 Cal App 2d 590 

Extraneous or parol evidence 

(1) A devise or bequest should not 
be construed as void for uncertainty 
if, by resort to proper extraneous 
evidence, such devise can be rendered 
reasonably certain so as to carry out 
intention of testator 

Tex—Welch v Rawls, Civ App , 186 
S W 2d 103, refused without merit 

(2) A will is sufficiently certain 
and definite to be capable of enforce¬ 
ment if the subject matter and the 
beneficiaries thereunder can be identi¬ 
fied by parol evidence 

Ga—Garrett v Wheeless, 69 Ga 466 
Pa—In re Gaston, 41 A 529, 188 Pa 
374, 68 Am SR 874, 46 Pittsb Leg 
J 174 

63 Mo—St Louis Union Trust Co 

V Little, 10 SW2d 47, 320 Mo 
1058 

68 C J p 637 note 38. 

Wills held not void as vague and un¬ 
certain 

Ky—Cambron v Pottinger, 193 SW 
2d 412, 301 Ky 768—Moss v Hodg¬ 
es, 172 SW2d 684, 294 Ky 677 
R I —Tirocchi v Tirocchi, 20 A 2d 
680, 67 R I 71 

Tex—^Hunt v Carroll, Civ App, 157 
SW2d 429, error dismissed Carroll 

V Hunt, 168 SW2d 238, 140 Tex 
424 

68 C J p 637 note 38 [c]. 
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tate 64 Stated otherwise, it is only when all the 
established rules of law for the construction of wills 
have been applied in vain may the court reject the 
instrument as impossible of construction 65 On the 
other hand, the court cannot make a will and supply 
by construction omitted elements of certainty 66 
The courts will hold a will void in its entirety for 
uncertainty when, after consideration of all its 
provisions and all the matters which might shed 
light on it and make it certain, it remains so ob¬ 
scure, indefinite, and ambiguous that no definite idea 
of the testator’s intention can be formed 67 This is 
particularly true where the court cannot, by the ap¬ 
plication of reasonable rules of construction, ascer¬ 
tain the intent of the testator 68 

A court is not entitled to pronounce an instrument 
ambiguous until it has brought to its aid all the 


light afforded by the collateral facts and circum¬ 
stances 69 Mere uncertainty of expression and 
doubtful meaning docs not absolve the court from 
the duty of interpreting a will, unless it is so vague 
and so indefinite as to render the purpose and mean¬ 
ing incomprehensible ”^6 The fact that there is un¬ 
certainty of complete fulfillment of the intention of 
the testator does not render his intention uncertain 
and indefinite Also, the fact that a will is iii- 
artificially drawn does not effect its validity where 
the meaning of any particular clause, expounded by 
a consideration of all other parts of the will, can 
be ascertained with reasonable accuracy 

Provisions of ivtll Uncertainty is fatal to any 
provision in a will ,73 but a provision of a vill 
should not be stricken for uncertainty or ambiguity 
if such a result can possibly be avoided *^4 a provi- 


64 Del—Tippett v Tippett, 7 A 2d 
612, 24 Del Ch 115 

"The law itself makes a just and 
eauitable disposition of property of 
an intestate among the natural ob¬ 
jects of his bounty and it should pre¬ 
vail over provisions of an attempted 
disposition that are so obscure that 
the purpose of the testator cannot be 
ascertained with reasonable certain¬ 
ty ” 

Ky—Winn v William, 166 SW2d 
961, 964, 292 Ky 44 

65 NY—In re Allen’s Will, 181 N 
YS 398, 111 Misc 93, affirmed 194 
NYS 913, 202 AppDiv 810, modi¬ 
fied on other grounds 142 NE 260, 
236 NY 503 

66 Ky—Futrell v Putrell’s Ex’r, 7 
S W2d 232, 224 Ky 814 

Pa—Wise v Rupp, 112 A 548, 269 
Pa 505 

67 DC —District of Columbia v 
Adams, D C , 57 P Supp 946 

Ill—Hiskey v Frey, 107 N E 2d 868, 
348 Ill App 122 

Iowa —Wright v Copeland, 41 N W 
2d 102, 241 Iowa 447 
Ky—Header’s Ex’r v Old Odd Fel¬ 
lows and Rebekahs Home, 177 SW 
2d 874, 296 Ky 497—Winn v Wil¬ 
liam, 165 SW2d 961, 292 Ky 44— 
Crawford v Crawford, 162 S W 2d 
4, 290 Ky 642—Blankenship v 

Blankenship, 124 S W 2d 1060, 276 
Ky 707 

SC—Corpus Juris cited in Meier v 
Meier, 38 S E 2d 762, 765, 208 SC 
520 

68 C J p 636 note 34 

“If the writing is so uncertain or 
confused or ambiguous that the tes¬ 
tator’s intentions cannot be reason¬ 
ably ascertained, it is void as a tes¬ 
tamentary instrument " 

Ky—Johnson V Johnson, 229 S W 2d 
743. 744, 312 Ky 773 

68 Mo -Griffith v. Witten, 161 S W 
708, 262 Mo 627. 


69 NH—Glover v Baker, 83 A 916. 
76 NH 393 

70. NY—In re Allen’s Will, 181 N 
YS 398, 111 Misc 93, affirmed 194 
NTS 913, 202 App Div 810, modi¬ 
fied on other grounds 142 NE 260, 
236 NY 503 

71. Ill—^Harges v Zander, 145 NE 
363. 314 Ill 170 

72. NJ—Weber v Beales, 55 A 2d 
67, 140 N JBq 423 

Where the iuteuMon is evident, 
mere inartiflciality in expression will 
not divert a clear testamentary pur¬ 
pose into intestacy 
Md—Home for Incurables of Balti¬ 
more City V Bruif, 163 A 403, 160 
Md 156 

73. Ky —^Andrew’s Ex’x v Spruill, 
112 SW2d 402, 271 Ky 616 

La—Succession of Smart, 36 So 2d 
639, 214 La 639 

Mich—La Mere v Jackson, 284 NW 
659, 288 Mich 99 

N J —Girard Trust Co v Schmitz, 
20 A 2d 21, 129 NJEq 444 
N Y —In re Berwind’s Estate, 42 N Y 
S 2d 58, 181 Misc 559 
Ohio—Murr v Touse, Prob , 80 NE 
2d 788 

Any -paxii of a will where the tes¬ 
tator’s intention cannot be determin¬ 
ed is void for uncertainty 
Ky—Blankenship v Blankenship, 124 
S W 2d 1060, 276 Ky 707—Futrell 
V Putrell’s Ex’r, 7 SW2d 232, 224 
Ky 814 

Inooxnplete mterlmeated dlrectioii 

Where incomplete mterlmeated di¬ 
rection at end of paragraph of will, 
"That the principal sum Pour thou¬ 
sand Dollars more or less shall re¬ 
main on deposit for investment at 
Peekskill Savings bank The inter¬ 
est”, was unrelated to any other pro¬ 
vision in will, It was rejected as 
nugatory 

NY—In re Kear’s Will, 51 NTS 2d 
897. 


Fiovisious held void for uiioertauity 

(1) Generally 

Ky—Underwood v Underwood, 117 
S W2d 596, 273 Ky 654 
Pa—In re McKean’s Estate, 48 A 2d 
74, 159 Pa Super 409 

(2) Where testatrix named "Arthur 
Blankenship” as her executor, provi¬ 
sion that "house and lot Jay Jus¬ 
tice now lives in to be his and Arthur 
can name any others he wishes” was 
void for vagueness and uncertainty 
Ky—Blankenship v Blankenship, 124 

S W2d 1060. 276 Ky 707 

(3) A provision of will giving tes¬ 
tator’s property to his wife for life, 
with remainder after her death to 
their brothers and sisters and chil¬ 
dren of deceased brothers or sisters, 
that share of one of wife’s brothers 
should go to his son, “less one hun¬ 
dred and fifty dollars,” was void be¬ 
cause of indefiniteness and impossi¬ 
bility of ascertaining whether testa¬ 
tor intended such sum to be charged 
against such son’s share of realty 

R I—Barker v Ashley, 192 A 304, 58 
RI 243. 

74. Md —Legge v Canty, 4 A 2d 465, 
176 Md 283 

DirectioxLft as to disposal of balance 
of estate 

Where document designated as a 
will and executed by a layman man¬ 
ifested intention to provide for pay¬ 
ment of all just debts, necessary ex¬ 
penses. and eight specific bequests, 
and language throughout indicated 
positive directions to executor to dis¬ 
pose of estate in manner specifically 
declared in document, clause direct¬ 
ing executor to dispose of any bal¬ 
ance after aforementioned gifts ac¬ 
cording to his wise disci etion consti¬ 
tuted a valid testamentary disposi¬ 
tion 

Wash—^In re Lidston’s Estate, 202 
P 2d 259, 32 Wash 2d 408 
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Sion in a will will be declared void on the ground 
of uncertainty only when its terms are so indefinite 
and uncertain that the court, in applying the usual 
rules of construction, is unable to declare the inten¬ 
tion of the testator for the reason that in legal 
contemplation theie was no expression on his part 


§ 158. Instrument in Form of Letter 

Provided the statutory requisites are present, an 
instrument in the form of a letter may constitute a will 

An instrument in the form of a letter may be a 
valid will Accordingly, a letter which is testa¬ 
mentary in character,'^'^ and which complies with 


Provisions held not void 

(1) Geneially 

Cal—In re DefCebach’s Estate, 57 P 
2d 1340, 14 CalApp2d 268 
Kan—O’Toole v Fish, 51 P 2d 992, 
142 Kan 837 

RI—Barker v Ashley, 192 A 304, 
38 RI 243 

(2) A testamentary direction that 
corpus of trust be paid to family 
holding company on termination of 
life estate -was not void for vague¬ 
ness because some stranger to tes¬ 
tatrix might acquire stock in hold¬ 
ing company and thus benefit by 
bounty of testatiis! 

U S —Heller v National Bank of 
West Virginia at Wheeling. D C W 
Va, 33 FSupp 250 

(3) Provision in will by which tes¬ 
tator, who was sole owner of stock of 
corporation, bequeathed stock to trus¬ 
tee and pro^ ided for organization and 
operation of corporation, and dis¬ 
tribution of all of profits among em¬ 
ployees of corporation after death of 
wife and sister, without limitation 
of time of enjoyment of income and 
with no other disposition of stock, 
was not void for uncertainty 

Colo —Ireland v Hudson, 41 P 2d 237, 
96 Colo 240 

75. NC—Fuller v Hedgpeth, 80 S 
E 2d IS, 239 NC 370 
SpectL^atiOii 

Where any construction which 
might be placed on a portion of a 
will would be the purest speculation, 
testator's effort to express an inten¬ 
tion must be regarded as abortive and 
the attempted disposition of his prop¬ 
erty as void 

Mich—'La Mere v Jackson, 284 NW 
659, 2S8 Mich 99 

76. Cal—In re Beebee's Estate, 258 
P2d 1101, 118 CalApp2d 851 
Ky—Dixon v Dameron’s Admr , T7 S 
W2d 6, 256 Ky 722 
Pa —In re Kauffman’s Estate, 76 A 2d 
414, 365 Pa 655 

Appeal of Thompson, Orph, 14 
Beaver Co 248, affirmed 100 A 2d 
69, 375 Pa 193—In re Gable's Es¬ 
tate, Orph, 53 York Leg Rec 169 
68 C J p 637 note 47 

The form or language of a letter 
may establish it to be a will 
Ky—Boggess v McGaughey, 207 S 
W 2d 766, 306 Ky 319 

77- Cal —In re Smilie's Estate, 222 
P 2d 692, 99 Cal App 2d 794 
Ky—Dixon v Dameron's Admr, 77 
S W2d 6, 256 Ky. 722. 


Pa —In re Thompson's Estate, Orph , 
3 Fiduciary 240—In re Kemmer- 
ling's Estate, Orph, 44 Sch Leg 
Rec 52 

SD—In re Zech’s Estate, 20 NW2d 
229, 70 S D 622 
69 C J p 638 note 48 

Instrument on business letter head 
in makers handwriting leciting that 
maker transferred and assigned his 
present automobile or any other that 
he might own at lime of death to 
named individual, and signed by mak¬ 
er and witnessed by two witnesses, 
was admissible to probate as a tes¬ 
tamentary instrument 
N Y —In re Sayeis* Will, 76 N Y S 2d 
788, 190 Misc 976, appeal dismiss¬ 
ed 79 NYS2d 770. 273 App Div 
1051 

Part 01 portion of letter 

(1) A portion of letter written 
wholly in handwriting of testatrix 
and signed by her, and stating that 
she had thiee nieces and a husband 
who had had enough and in whom 
she was not interested, but that if 
she left $5 or $5,000 she wanted 
church to have it, was revocable and 
complete in itself and fulfilled every 
requirement of the essential elements 
of a will so as to be entitled to pro¬ 
bate 

Ky—^De Lapp v Anderson, 203 SW 
2d 388, 305 Ky 333 

(2) Where deceased while living 
with mother wrote in pencil to moth¬ 
er in form of letter and therein stat¬ 
ed in part that if anything should 
happen to deceased, deceased want¬ 
ed her mother to have deceased’s son, 
home, and everything she had, such 
'Writing was testamentary in char¬ 
acter and was entitled to probate 
Tenn—In re Bramlitt’s Estate, 260 

SW2d 181, 195 Tenn 471. 

Testamentary mteut 

(1) In order to justify probate of 
alleged will written in form of let¬ 
ter, fact that deceased intended the 
document to be her last will was re¬ 
quired to clearly appear 

Cal—In re Beebee’s Estate, 258 P 2d 
1101, 118 Cal App 2d 851 

(2) Letter to decedent's attorney 
requesting him to visit her to make 
out a new will, and advising him of 
intended disposal of her property, au¬ 
thorized conclusion that decedent did 
not intend letter to be her last will 
Cal—In re Kisling’s Estate, 166 P 2d 

67, 68 Cal App 2d 163. 

948 


Ibetters held not wills 

(1) Generally 

Ky—Boggess v McGaughey, 207 S 
W2d 766, 306 Kv 319 
N Y —In re Pryll's Estate, 107 N Y 
S 2d 415, 200 Misc 828 

(2) Letter written by deceased to 
manager of estate planning division 
of trust company stating that deceas¬ 
ed wished to revoke all former v/ills 
and codicils because of changed con¬ 
ditions, and that she wished to leave 
her entire estate to her son without 
leservation, and signed by deceased, 
but containing an additional para¬ 
graph stating that deceased was 
eighty nine years old and going blind, 
and that she was not able to gel 
down to the tiust company, and re¬ 
questing manager to do whatever 
was necessary under the circumstanc¬ 
es, whether by codicil or new will and 
followed by second signature of de¬ 
ceased, was not a will when consid¬ 
ered alone without evidence 

Cal —In re Beebee’s Estate, 258 P 2d 
1101, 118 Cal App 2d 851 

(3) Message written by son to his 
mother directing her to pay his funer¬ 
al expenses and ju&t debts, and mes¬ 
sage addressed by the son to hi& wife 
diiecting her to take life policy and 
take care of it, could not be probat-^ 
ed as testamentary documents even 
though each was placed m an enve¬ 
lope containing a life policy 

Ky—Quinlan v Quinlan, 169 S W 2d 
617, 293 Ky 565 

(4) A letter from decedent to his 
sister reciting ‘T am making out my 
will leaving my securities to you", 
where no such will was found, did 
not itself constitute a will 

Pa—In re Tyson’s Estate, 9 A 2d 
733, 336 Pa 497 

l!Tomiiia.tioiL of execntorsi 
Where a letter was offered as a 
holographic will which stated where 
the will of the writer and that of his 
mother might be found and gave in¬ 
structions with reference to the dis¬ 
position of them should any fatal 
accident befall either his mother or 
himself and in the last paragraph of 
the letter the writer stated that he 
desired certain parties to act as exec¬ 
utors, was of a testamentary charac¬ 
ter to the extent and only to the ex¬ 
tent that it purported to nominate 
executors 

Tenn —Howell v, Moore, 14 Tenik 
App 694 
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all the formalities required by statute,*^ ^ is valid as 
a will, irrespective of its informal character Its 
character as a will is not defeated because it was not 
delivered to the addressee and no attempt made to 
enforce it during the testator’s life 80 

§ 159. Incomplete Instruments 

In orde** to be effective as a will, the instrument must 
appear to be so far complete as to have left no part of the 
testator’s intention unexpressed 

A will must be perfect in the testamentary sense 
and designed as something final in shape, and not 
preliminary, or it cannot take effect as a will 8i 
An instrument may be so incomplete and unfinished 
that courts will not declare it to be a will ,82 and 
an instrument will not be declared a will if the 
testator does not intend it to take effect as such, 
but intends it to take effect only when additional 
formalities are completed 83 in order to be effective 
as a will, the testator must not depend on some 


further voluntary act of his own to complete it,84 
and the instrument must appear to be so far com¬ 
plete as to have left no part of the testator’s inten¬ 
tion unexpressed 85 The presumption is against an 
incomplete and unfinished will,8® some cases holding 
that an instiument is not a vill, where the testator 
intended some further act to complete it 87 On the 
other hand, an incomplete or unfinished instiument 
has been held to be operative as far as it goes, where 
the provisions written are complete and embody the 
last intention of the testator,88 and the failure to 
finish the will is not due to a change of mind or 
desire to abandon it 89 An incomplete instrument 
ma> be given effect as a valid will if it is shown 
that the testator, at the lime of the execution of 
the instrument, adopted the incomplete instrument 
as the last expression of his testamentary purpose 
If the instrument is coherent and consistent,the 
fact that there are blank spaces between the words, 
sentences, or paragraphs of a document otherwise 


78 SD—In re Zech’s Estate, 20 N 
W 2d 229, 70 S D 622 

Pa—In re Gray’s Estate, 76 A 2d 169, 
365 Pa 411 
HxecutioiL 

(1) Letter written by owner of 
bank account that her husband had 
assured her that he would see to it 
that her niece and nephew were edu¬ 
cated, but that m case anything pie- 
vented his doing so she wanted to 
leave letter as her will, and wished 
all her money to be used to educate 
niece and nephew, was testamentary 
in character, but could not become a 
will as not properly executed 

Ohio —Thomas v Dye, App, 127 N 
E2d 228 

(2) Execution generally see infra § 
167 et seq 

Attestation 

(1) A letter, not attested in man¬ 
ner prescribed by Decedent Estate 
Law, was mefCectual as testamentary 
disposition of writer’s property 

NY—In re Fry’s Will, 05 N T S 2d 
831 

(2) Necessity of attestation see in¬ 
fra § 183 

79 SD—In re Zech’s Estate, 20 N 
W2d 229, 70 S D 622 

Informal letters addressed to hen- 
eflciary may be testamentary in char¬ 
acter 

Pa—^Appeal of Thompson, 100 A 2d 
69, 376 Pa 193, 40 ALR2d 694 

80. Mo—Murphy V Clancy, 163 SW 
916, 177 Mo App 429, 

81, Mich—In re Cosgrove's Estate, 
287 NW 466, 290 Mich 268, 125 
ALR 410 

Necessity of testamentary intent see 
supra S 129. 


32. Ohio —Corpus Jmis quoted in 
In le Clowe's Will, 4 Ohio Supp 
370, 374 

68 CJ p 638 note 51 

Incomplete execution See infia § 167 

83 Mich—In re Gieenman’s Estate, 
52 NW2d 363, 332 Mich 646 

Application of rule held not justified 
Mich —In re Greenman’s Estate, su¬ 
pra 

84. Tex—Ragland v Wagener, 180 
SW2d 435, 142 Tex 651, 152 AL 
R 1232 

Execution of deed 

A provision of a will making devise 
as a whole dependent on testator’s 
executing a deed to devisees and 
placing it with will in his private box 
was ineffective as leaving something 
remaining foi testator to do to com¬ 
plete the devise which was condi¬ 
tioned, not on the happening of an in¬ 
dependent contingency or the fulfill¬ 
ment of a condition, but on testator’s 
mental attitude to be thereafter for¬ 
mulated by him. 

Tex —Ragland v. Wagener, supra 

85. Ohio —Corpxis Juris quoted in In 
ro Clowe's Will, 4 Ohio Supp 370, 
374 

Tex—^Corpus Juris cited m Ragland 
V Wagener, 180 S W 2d 435, 438, 
142 Tex 651, 152 ALR 1232 
66 C J p 638 note 64 

86. Ohio —Corpus Juris quoted in In 
re Crowe’s Will, 4 Ohio Supp 370, 
374 

68 C J p 638 note 52 

87. Ohio —Corpus Juris quoted m In 
re Crowe s Will, 4 Ohio Supp 370, 
374 

68 C J p 638 note 53 
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88. Tenn —Orgam v Irvine, 43 S W 
768, 100 Tenn 193 

68 C J p 638 note 55 
Document held pioperly admitfced to 
probate 

Where testator handed document 
to another with request that she 
check the real estate descriptions 
thoiem and then typewrite a copy 
thereof foi his signature, and where 
document, which was entitled “Will,” 
was written in testator's own hand¬ 
writing and was complete in form 
except for signature, attestation, and 
name of executor, but testator signed 
document at other’s suggestion be¬ 
cause he was going away before final 
draft would he prepared and attesta¬ 
tion of witnesses was executed in his 
piesence, document was properly ad¬ 
mitted to probate 

Mich—In re Cosgrove's Estate, 2 87 
NW 456, 290 Mich 258, 125 ALR 
410 

89. Tenn —Orgam v Irvine, 43 S W 
768, 100 Tenn 193 

68 C J p G3S note 55 

90 Ohio —In re Crowe’s Will, 4 Ohio 
Supp 370, 375 

“The test is whether the incomplete 
instrument expresses the final testa¬ 
mentary purpose of the testator ” 
Ohio —In re Crowe’s Will, supra 
InstrumeiLfc known to he beginning 
of diaft of a will may nevertheless be 
given effect if it is shown that the 
testator adopted such paper as the 
final expiession of his testamentary 
purpose 

Pa—In re Plate's Estate, 9 Pa Co 
644, reversed on other grounds 23 
A 1038, 148 Pa 55, 33 Am S R 805 

91. Mich—In re Cosgrove’s Estate, 
287 NW 456, 290 Mich 258, 125 
1 ALR 410. 
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a complete will, without any further act to be done 
to complete it, does not affect its character as 
such Where a testator provided in his will that 
the remainder of his estate should be disposed of 
in accordance with a codicil to be thereafter at¬ 
tached, but no codicil was ever executed, no leg-al 
effect can be given to the provision 93 

§ 160. Will on Both Sides of Paper 

A valid will may consist of separate writings on two 
sides of the same paper 

A valid will may consist of separate writings on 
two sides of the same paper 94 

Hence, where it is clearly the intention of the tes¬ 
tator that writings on both sides of a paper shall 
constitute his will, the courts will so construe it 95 
Similarly, where a separate writing on the reverse 
side of a will is necessary to make it complete and 
valid, the court will take the two together 96 

§ 161. Separate Instruments 

A will may be comprised of two or more separate in¬ 
struments 

A will may be comprised of two or more separate 


instruments 97 Thus, two or more instruments, pur¬ 
porting to be wills of the same person and properly 
executed at the same time, will be treated as one 
will and as though combined m the same instru¬ 
ment 9S However, except as it may be permitted 
by the rules regulating incorporation of an ex¬ 
trinsic document in a will by reference, as consid¬ 
ered infra § 163, an instrument not of testamentary 
character99 and not properly executed^ cannot, to¬ 
gether with an alleged will, constitute the will of 
the testator Totally inconsistent documents of¬ 
fered as one will should not be taken as one will,^ 
and if executed at the same time, both must be held 
void for uncertainty 9 So, if from the absence 
of a date and other evidence, it is impossible to as¬ 
certain the relative chronological position of two 
conflicting wills, both are void ^ 

It has been stated to be a general rule that wills 
executed at different times may be treated as one 
will, as far as they are not wholly inconsistent,^ and 
there is no revocation of the earlier will ^ This 
rule, however, does not permit the ingrafting on a 
will properly executed of another instrument not of 
a testamentary character and not executed as a 


92. Mich—In re Cosgrove’s Estate, 
supra 

Ohio —In re Crowe's Will, 4 Ohio 
Supp 370 

68 C J p 638 note 57 

93. N T —In re Dean’s Estate, 2 N 
YS 2cl 757, 166 Misc 499 

94. Ky—^Hays v Marschall, 48 SW 
2d 540, 243 Ky 392 

95. Ky—Hays v Marschall, supra 
68 C J 1 ) 638 note 59 

9S. Cal—In re Ballesio’s Estate, 266 
P 1101, 201 Cal 357 
68 C J p 638 note 60 
97 Kan —Mann v Haines, 73 P 2d 
1066, 146 Kan 988—Derr v Derr, 
256 P 800, 123 Kan 681 
Pa —In re Shoemaker’s Estate, 47 Pa 
Dist & Co 337, 53 Dauph Co 324 
H I —Merrill v Boal, 132 A 721, 47 
RI 274, 46 ALR 830 
Admission to probate of separate in¬ 
struments see infra § 313 
Construing* instruments together see 
infra §§ 623-625 
Several testamentary papers 

(1) Several testamentary papers 
made together constitute last will of 
testator 

Tenn—Druen v Hudson, 68 S W 2d 
146, 17 Tenn App 428 

(2) Several testamentary papers 
and codicils may together constitute 
the last will of the testator 

Tenn —Howell v Moore, 14 Tenn 
App 594 
Xietter and. paper 

Letter of testatrix to niece and pa¬ 
per which letter stated testatrix 


would write later were held togeth¬ 
er to constitute will 
Ky—Dixon v Dameron’s Adm'r, 77 
S W2d 6, 256 Ky 722 
Will and letter 

Where will made a number of spe¬ 
cific bequests but contained no resid¬ 
uary or re vocative clauses, and at 
direction of testatrix the will was 
placed in a large envelope in a secret 
drawer and after her death the en¬ 
velope was found to contain a small¬ 
er envelope enclosing an undated let¬ 
ter from testatrix in her handwriting 
to executor directing destruction of 
two notes in tin box in desk drawer, 
the letter, while precatory, was tes¬ 
tamentary and forgave indebtedness, 
disposing of what otherwise would 
have been assets of the estate 
Pa—In re McKean’s Estate, 48 A 2d 
74, 159 Pa Super 409 

98. Cal—In re Murphy’s Estate, 38 
P 643, 104 Cal 554 

68 C J p 639 note 65 

99. Okl —Corpus Juris cited m 

Collar V Mills, 125 P 2d 197, 202, 
190 Okl 481 

68 C J p 639 notes 64, 72 
:Dett8r 

(1) A letter written by one who 
had imperfectly executed a will, ad¬ 
dressed to the chief beneficiary there¬ 
under, which does not refer directly 
or indirectly to any paper whatever, 
and which merely recites some of the 
provisions of the will for the purpose 
of conveying informalion to the ben¬ 
eficiary of the writer's solicitude in 
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her behalf, and not to ratify any¬ 
thing already done, or to republish 
the will, does not, together with the 
will, constitute a valid will 
Mont—In re Noyes’ Estate, 106 P 
365, 40 Mont 231 

(2) Letter from attorney to his cli¬ 
ent suggesting insertion in client’s 
will clearly to state that trust inter 
vivos created by client is to be ter¬ 
minated and his entire estate dis¬ 
tributed under will, which letter cli¬ 
ent marks “approved" and signs, does 
not properly constitute part of cli¬ 
ent’s will even though prorated as 
such; it IS merely authorization to 
prepare will and does not of itself 
operate as such 

Pa—In re Chance’s Estate, 29 Pa 
Dist & Co 586 

1. Cal —In re Lewis’ Estate, 204 P 
2d 898, 91 Cal App 2d 322 
68 C J p 639 note 72 

2 Okl —Corpus Juris cited ia Col¬ 
lar v Mills, 125 P2d 197, 201. 190 
Okl 481 

68 C J p 639 note 66 

3 Okl—Corpus Juris cited In Col¬ 
lar V Mills, 125 P2d 197, 201, 190 
Okl 481 

68 C J p 639 note 67 

4 N C —In re Westf eldt’s Will, 126 
SE 531, 188 NC 702 

5. Ala—Wheat v Wheat. 181 So. 

243, 236 Ala 52 
68 C J p 639 note 70 

6 Ala—Wheat v Wheat, supra 
Revocation by subsequent will see in¬ 
fra § 274. 
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Will/ unless it comes within the rule allowing the in¬ 
corporation, by reference, of extrinsic writings, as 
considered infra § 163 

Multiple instruments Where there has been a 
multiple execution of a will, all of the counter¬ 
parts collectively constitute the will of the deceased 
person 8 

§ 162. One Will on Separate Sheets of Paper 

A will may be written on several sheets of paper, pro¬ 
vided the sheets are so connected together that they may 
be identified as parts of the same will 


WILLS §§ 161-162 

A will need not be written entirely on one sheet 
of paper,9 but may be written on several separate 
sheets,^® even though there is confusion in the order 
of their arrangement,^^ provided the sheets are so 
connected together that they may be identified as 
parts of the same will A valid will may be written 
on several sheets of paper without attaching them 
where the principle of integration may be applied ^3 

While connection by the meaning and coherence 
of the subject matter is sufficient/^ as physical con¬ 
nection by mechanical, chemical, or other means is 


7. Okl —Corpus Juris citod m Col¬ 
lar V Mills, 125 P2d 197, 202, 190 
Okl 481 

68 C J p 639 note 73 

3. NY —In re Rinder’s Estate, Sr2 N 
YS2d 320, 196 Misc 657—In re 
Hedin's Will, 48 N T S 2d 870, 181 
Misc 700—In re Andnola’s Will, 
290 NTS 671, 160 Misc 775 
Duplicate 

(1) Where the will has been exe¬ 
cuted in duplicate, either of the wills 
possesses the elements of a valid 
will 

Miss—Phinizee v Alexander, 49 So 
2d 250, 210 Miss 196 

(2) Where will was printed in du¬ 
plicate, one from carbon and other 
with ink from typewriter ribbon, both 
were signed by testator and by wit¬ 
nesses, the will was executed in du¬ 
plicate and both together constituted 
testator’s will 

NY—In re Robinson’s Will, 13 N 
YS2d 324, 257 App Div 405 
In re Konner’s Estate, 101 N Y S 
2d 651 

9 Neb —Corpus Juris quoted iu In 
re Kaiser's Estate, 34 NW2d 366, 
373, 150 Neb 295 

Pa —Coipus Juris quoted m In re 
Covington’s Estate, 33 A 2d 235, 
238, 348 Pa 1 
68 C J p 639 note 76 

10. Ala—Johnston v King, 35 So 2d 
202, 250 Ala 571 

Neb—Corpus Juris quoted iu In re 
Kaiser’s Estate, 34 NW2d 366, 373, 
160 Neb 295 

N Y —Corpus Juris cited iu In re Al¬ 
len's Will, 15 NYS2d 401, 404, 257 
App Div 718, appeal granted 16 N 
YS2d 693, 258 App Div 836, re¬ 
versed on other grounds 27 N E 2d 
22, 282 NY 492, reargument denied 
28 NE2d 40, 283 NY 643 

In re Johnson’s Estate, 7 N T S 
2d 81, 109 Misc 215 

Pa—Corpus Juiis quoted lu In re 
Covington’s Estate, 33 A 2d 235, 
238, 348 Pa 1—In re Davis’ Estate, 
26 A 2d 339, 344 Pa 520 
68 C J p 639 note 7$ 

“There is no statute forbidding the 
use of separate sheets or directing 
how they shall be joined together,’’ 


NY—In re Costello’s Will, 114 N 
Y S 2d 525, 529 

A Will may consist of several 
sheets of paper, and it does not in 
and of itself matter that one of such 
sheets standing alone would not con¬ 
stitute an executed will 
Cal—In re Moody’s Estate, 257 P 2d 
709, 118 Cal App 2d 300 
Only last oue signed 

(1) A valid will may be written on 
separate, not physically united, 
sheets of paper, only the last one of 
which is signed 

Pa—In re Covington’s Estate, 33 A 
2d 235, 348 Pa 1 

(2) Where purported will is writ¬ 
ten on separate, not physically unit¬ 
ed, sheets of paper only the last one 
of which is Signed, it is not necessary 
to testamentaiy validity of such pa¬ 
pers that a specific reference be made 
on signed page to the preceding pag¬ 
es 

Pa—In re Covington’s Estate, supra 

(3) In order for probate as a will 
of separate, not physically united, 
sheets of paper, only the last one of 
which IS signed, it is not necessary 
that separate sheets be verbally unit¬ 
ed by completion on successive page 
of a sentence or paragraph begun 
on the preceding page 

Pa—In re Covington’s Estate, supra 
11. NY—In re Allen’s Will, 15 N Y 
S 2d 401, 257 App Div 718, appeal 
granted 16 NYS2d 693, 258 App 
Div 836, revel sed on other grounds, 
27 NE2d 22, 282 NY 492, reargu¬ 
ment denied 28 NE2d 40, 283 NT 
643 

12 Neb —Corpus Juris quoted m 
In re Kaiser’s Estate, 34 N W 2d 
366, 373, 160 Neb 296 
Pa —Corpus Juris quoted lU In re 
Covington’s Estate, 33 A 2d 235, 
238, 348 Pa 1—In re Bryen’s Es¬ 
tate, 195 A 17, 328 Pa 122 
In re Brawd>'s Estate, Orph, 25 
WestLJ 86 
68 C J p 639 note 76 

“It IS not essential to the validity 
of a will consisting of moie than one 
sheet of paper that the sheets be 
fastened together It is enough if 
they reasonably appear to be each a 
proper part of a completed will.** 
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Iowa—In re Puckett’s Estate, 38 N 
W2d 593, 598, 240 Iowa 986 

All papers present at time of execu¬ 
tion 

(1) Papers will not be construed to 
be a will, unless all of papers are 
clearly shown to have been present as 
one document at time ot execution 
NY—In re Stage’s Estate, 293 NY 

S 856. 161 Misc 667 

(2) Three papers in decedent's 
handwriting, found together in en¬ 
velope shortly after decedent’s death, 
could not be probated together as 
will, where there was no proof that 
two of the papers, which were un¬ 
signed and unattested, were phys¬ 
ically present or attached to first one 
when first one was subscribed by de¬ 
cedent at end thereof and when she 
declared it to be her last will 

N Y —In re Stege’s Estate, supra 
13 Cal —In re Dumas* Estate, 210 
P2d 697, 34 Cal 2d 406 
NY—In re Redden's Will, 56 NYS 
2d 751, 185 Misc 382 
“To be effective as an integral part 
of a will, separate document must be 
dispositive and actually attached to 
the will, or by its contents disclose 
that it was intended to supplement 
the will ’’ 

Cal —In re Fritz’s Estate, 227 P 2d 
539, 541, 102 Cal App 2d 385 
lutegiatLOu distinguished from mcor. 
poratLon by reference 
In the law of wills, integration, as 
distinguished from incorporation by 
reference, occurs when there is no 
reference to a distinctly extraneous 
document, but it is clear that two or 
more sepaiate writings are intended 
by the testator to be his will 
Cal—In re Dumas' Estate, 210 P 2d 
697, 34 Cal 2d 406—In re Wun- 

derle’s Estate, 181 P 2d 874, 30 Cal 
2d 274 

In re McNamaia’s Estate, 260 P 
2d 182, 119 Cal App 2d 474—In re 
Moody’s Estate, 257 P 2d 709, 118 
Cal App 2d 300—In le Moirison’s 
Estate, 220 P 2d 413, 98 Cal App 2d 
380 

14. Ala—Johnston v King, 35 So 2d 
202, 250 Ala 571 

I Iowa—In re Puckett’s Estate, 38 N 
1 W2d 593, 240 Iowa 986 
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not required,15 although it is sufficient when rnade,!^ 
m the absence of such physical connection, the pa¬ 
pers must be identified as one will by their internal 
sense,17 by coherence,!^ or adoption of the several 
parts 1® Where there is sufficient credible proof 
of the identity of disconnected sheets propounded 
as one will, neither the physical nor coherent rule 
of attachment is applicable While two or more 
separate writings may constitute one will when they 
bear either mechanical evidences of the testatoi’s 
intention or internal proof that the author intended 
both to be one,^^ it is an equally well established 
rule that the absence of a date or a testamentary 
intent in one document cannot be supplied by another 
totally disconnected instrument 22 

While the pages of a will need not follow in nu¬ 
merical order, 23 there must be a sequence of pages 
or paragraphs which relates to its logical and inter¬ 


nal sense 2^ Where an explanation is offered show¬ 
ing why a will is written on papers of different sizes 
and grades, an objection thereto is overcome by 
the presumption that the will was prepared m ac¬ 
cordance with the testator’s instruction 25 

§ 163. Incorporation by Reference to Extrin¬ 
sic Document or Occurrence 

a In general 

b Rule against incorporation by refer¬ 
ence 

c Evidence 

a In General 

In a number of jurisdictions, a will may incorporate 
in Itself by reference any document or paper not so exe¬ 
cuted, so as to take effect as part of the will. 

The doctrine of incorporation by reference, as 
applied to wills, is followed in many jurisdictions 25 


Neb — Corpus Juris quoted m Kaiser’s i 
Estate, 34 N W 2d 366, 373, 150 | 
Neb 295 

Pa — Corpus Juris quoted m In re 
Coving-ton’s Estate, 33 A 2d 235, 
238, 348 Pa 1 
68 C J p 640 note 77 

15. Iowa —In re Puckett's Estate, 
38 NW2d 593. 240 Iowa 986 
Neb —Corpus Juris quoted m Kaiser’s 
Estate, 34NW2d 366, 373, 150 Neb 
295 

Pa —Corpus Juiis quoted m In re 
Covington's Estate, 33 A 2d 236, 
238, 348 Pa 1 
68 C J p 640 note 78 

16 Iowa—In re Puckett’s Estate, 38 
N W2d 593, 240 Iowa 986 
Neb — Corpus Juris quoted lu In re 
Kaiser’s Estate, 34 N W2d 366, 373, 
150 Neb 295 

Pa — Corpus Juris quoted lu In re 
Covington’s Estate, 33 A 2d 235, 
238. 348 Pa 1 
68 C J p 640 note 79 

17, Neb— Corpus Juris quoted in 
In re Kaiser’s Estate, 3 4 N\y2d 
366 373. 150 Neb 295 
Pa — Corpus Juris quoted m In re 
Covington’s Estate, 33 A 2d 235, 
23S, 348 Pa 1—In re Bryen’s Es¬ 
tate. 196 A 17, 328 Pa 122 

In re Baldwin’s Estate, 95 Pittsb 
LegJ 473, affirmed 55 A 2d 263, 
357 Pa 432 
68 C J p 640 note 80 
Counecliou held lacking' 

(1) Unsigned memoranda on sep- 
=irate pieces of paper found with tes- 
^atoi's will, and codicil, which mem- 
:)randa were not connected in their in- 
ernal sense and fastened to 

vill and codicil with moveable non- 
nutilatmg paper clips, foimed no 
urt of testatoi’s will 
’a—In re Sando's Estate, 66 A 2d 
312, 362 Pa 1. , 


(2) Where letter requesting dece¬ 
dent’s friend to take care of dece¬ 
dent’s bank book in case of decedent's 
death and card on which name and 
address of a favorite second cousin 
of the decedent were written were 
placed with bank book and rubber 
bands were placed around them, the 
letter and card could not be construed 
as constituting the decedent's will in 
view of fact that they were not con¬ 
nected or correlated in their internal 
sense 

Pa—In re Davis’ Estate, 26 A 2d 339, 
344 Pa 520 

(3) For other cases where connec¬ 
tion was held lacking see 68 C J p 
640 note 80 [a] 

18. Pa—In re Covington’s Estate, 33 
A 2d 235, 348 Pa 1—In re Bryen's 
Estate. 195 A 17, 328 Pa 122 

In re Bald-win's Estate, 95 Pittsb 
LegJ 473, affirmed 55 A 2d 263, 357 
Pa 432 

One continuous composition 
Where there is no extrinsic evi¬ 
dence of testator’s intention to have 
his will consist of various pages, 
they will not be so legarded by the 
courts unless context indicates such 
a coherency as to constitute one con¬ 
tinuous composition 
Cal—In re Fritz’s Estate, 227 P 2d 
539, 102 Cal App 2d 385 

Nothing incongiuous or out of hsa- 
mony 

A will may be written on several 
detached or loose sheets of papei, 
and the papers will be given effect as 
a will if they can be coherently read 
as a Will, that is, if they contain 
nothing incongiuous or out of har¬ 
mony in the general conception as a 
will 

Pa —In re Davis’ Estate, 26 A 2d 339, 
311 Pa 520 
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19 Ala—Johnston V King, 35 So 2d 
202, 250 Ala 671 

Pa—In re Covington’s Estate, 33 A 2d 
236, 348 Pa 1—In re Bryen’s Es¬ 
tate. 105 A 17, 328 Pa 122 

In re Baldwin’s Estate, Orph, 95 
Pittsb Leg J 473, affirmed 55 A 2d 
263, 357 Pa 432 

20 Neb —Corpus Juris quoted lu In 
re Kaiser’s Estate, 34 NW2d 366, 
373, 150 Neb 295 

Pa—Coipus Juris quoted m In re 
Covington’s Estate, 33 A 2d 235, 
238, 348 Pa 1 

68 C J p 640 note 81 

21. Cal —In re Fritz’s Estate, 227 P. 
2d 539, 102 Cal App 2d 385 

22 Cal —In re Fritz’s Estate, supra 

23- Pa—In re Maginn’s Estate, 122 
A 264. 278 Pa 89, 30 ALB 418 

24 Pa—In re Maginn’s Estate, su¬ 
pra 

25. Ohio—Chaney v. Coulter, 29 
Ohio C A 177 

26. Ark —Montgomery v Blanken¬ 
ship. 230 SW2d. 61, 217 Ark 367, 
21 ALB 2d 212—^Kinnear v Lang¬ 
ley, 192 SW2d '978, 209 Ark 878 

Cal—Simon v G-rayson. 102 P2d 
1081, 15 Cal 2d 531 
In re Bauer’s Estate, 124 P 2d 
630, 61 Cal App 2d 636 

NH—In re Amor's Estate, 112 A 2d 
665 

Pa—In re Hogue’s Will, 6 A 2d lOS. 
135 Pa Super 543 
In re Both’s Estate, Orph, 57 
Dauph Co 224 

Tenn —^Howell v. Moore, 14 Tenn 
App 594 

Va—Lawless v Lawless, 47 S E 2d 
431, 187 Va 511 

Tex—^Brooker v Brooker, 106 SW 
2d 247, 130 Tex 27. 

Doctrine of incorporation by refer¬ 
ence as applied to holographic 
wills see infra S 206 
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Under this doctrine, and subject to certain condi¬ 
tions and limitations, a properly executed will in¬ 
corporates in Itself by reference any document or 


paper not so executed, so as to take effect as part 
of the will,^^ whether such document or paper be 
in the form of a will,2S codicil,contract,^® deed. 


27. Ala—^Wheat v Wheat, 181 So 
243, 236 Ala 52—Corpus Jtuis 

(ITXoted in Arrington v Brown, 178 
So 218, 220, 235 Ala 196 
Ark —Montgomery v Blankenship, 
230 SAV2d 51, 217 Ark 357, 21 
A Li R 2(1 212—Corpus Juris cited 
in Kmnear v Langley, 192 S W 2d 
978, 980, 209 Ark 878 
Cal—Ii 5 re Dobrzensky’s Estate, 232 
P2d 886, 105 CalApp2d 134 
Del—Marvel v Sadtler, 18 A 2d 231, 
25 DelCh 288 

Ill—^Wagner v Clauson, 78 NB2d 
203, 399 Ill 403—Eschmann v 

Cawi, 192 NE 226, 357 Ill 379 
Neb—^Corpus Juris cited in In re 
Dimmitt's Estate, 3 NW2d 752, 
757, 141 Neb 413, 144 ALR 704 
Ohio —Lmney v Cleveland Trust Co , 
165 NE 101, 30 Ohio App 345 
Pa—In re Hogue’s Will, 6 A 2d 108, 
135 Pa Super 543 

Va—Triplett’s Ex’r v Triplett, 172 
S E 162, 161 Va 906 
68 CJ p 641 note 90 
Extrinsic paper or document as in¬ 
cluded in probate of will see infra 
§ 313 

Other statements 

(1) *'A will may, by definite refer¬ 
ence, incorporate into its four cor¬ 
ners a document already in exist¬ 
ence and sufficiently identified ” 

Ark—Kinnear v Langley, 192 SW i 

2d 978, 980, 209 Aik 878 

(2) “An attested testamentary in¬ 
strument may refer to and incor¬ 
porate another testamentary instru¬ 
ment executed with different statu¬ 
tory formalities or an informal or 
unattested document, so long as the 
reference is unmistakable or with 
the aid of extrinsic proof can be 
made so ’’ 

Cal—In re Smith’s Estate, 191 P 2d 
413, 416, 31 Cal 2d 563 

(3) There is incorporation by ref¬ 
erence when one of the writings is 
a complete testamentary instrument, 
and refers to another document in 
a manner clearly designed to ac¬ 
complish that purpose 

Cal —In re Wunderle’s Estate, 181 
P 2d 874, 30 Cal 2d 274 

In re McNamara’s Estate, 260 P 
2d 182, 119 Cal App 2d 474 

(4) “The principle of incoiporation 
by reference” implies that document 
referred to shall become a part of 
the will of the testator 

Fla—In re Gregory’s Estate, 70 So 
2d 903, 907 

(5) “The great weight of author¬ 
ity IS that a document, although not 
itself executed in accordance with 
statutory requirements of a will may 
be incorporated into a will by suffi¬ 
cient reference ” 


Ky—^Daniel v Tyler’s E\’r, 178 S 
W2d 411, 414, 296 Ky 808 

(6) An instrument may be incor¬ 
porated in a will by leference, and 
its terms employed as testamentary 
clauses, although such instrument 
may have lost its force as to the 
peculiar original purpose of the docu¬ 
ment 

Ohio —Fifth Third Union Trust Co 
V Wilensky, 70 NE 2d 920, 79 Ohio 
App 73 

(7) An extrinsic writing, which 
has no validity in itself as a will, 
may nevertheless be incorporated by 
reference as part of a valid will 
Pa—In re Sciutti’s Estate, 92 A 

2d 188, 371 Pa 536 
Buie does not evade statute 
Rule that a separate writing may 
become part of a will, if properly 
identified, does not evade provision 
of statute of wills requiring an at¬ 
tested writing, isince the separate 
writing IS considered a part of the 
will, to which the attested signa¬ 
tures are attached 

Ill—^Wagner v Clauson, 78 N E 2d 
203, 399 Ill 403, 3 A L R 2d 672 
28. Ala —Corpus Juris quoted m 
Arrington v Brown, 178 So 218, 
220, 235 Ala 196 

Ark —Montgomery v Blankenship, 
230 SW2d 51 217 Ark 357, 21 

ALR 212—Kinnear v Langley, 
192 SW2d 978, 209 Ark 878 
Ohio —Lmney v Cleveland Trust 
Co, 165 NE 101, 30 Ohio App 345 
68 C J p 641 note 90 
Will of another 

Ark—Kinnear v Langley, 192 SW 
2d 978, 209 Ark 878 
68 C J p 641 note 90 [b] 

29 Ala —CorpiLS Juris quoted iu 
Arrington v Brown, 178 So 218, 
220, 235 Ala 196 

Ark —^Montgomery v Blankenship, 
230 SW2d 51, 217 Ark 357, 21 A 
LR 212—^Kinnear v Langley, 192 
S W2d 978, 209 Ark 878 
Ohio —Lmney v Cleveland Trust Co , 
165 NE 101, 30 Ohio App 345 
68 C J p 641 note 90 

30 Ohio—Fifth Third Union Trust 
Co V Wilensky, 70 NE2d 920, 
79 Ohio App 7'3 

TTusigued contract 

A contract reduced to writing, but 
not signed, may be incorporated by 
refei ence as an extraneous writing 
in a ViTill 

Tex—Allday v Cage, Civ App, 148 
SW 838 

Trust agreemeut or mstrument 

(1) An existing trust agreement 
may be incorporated by reference m 
a will 

Ohio —Belle'S V Toledo Trust Co, 

953 


58 NE2d 381, 144 Ohio St 195, 
157 ALR 1164 

In re Bunting's Estate, 15 Ohio 
Supp 54, appeal dismissed 64 NB 
2d 323, 146 Ohio St 185—Shawan 
V City Bank Farmers Trust Co , 

1 Ohio Supp 297 

Pa—In re Wilson’s Estate, 70 A 2d 
354, 363 Pa 546 

In re Glatfelter’s Estate, Orph, 
60 York LegRec 77 

(2) The mere possibility of future 
amendment or modification of terms 
of a living trust which have been m- 
coiporated by reference in a will 
does not rendei will void in whole 
or m part 

Ohio—BoUes V Toledo Trust Co, 58 
NB2d 381, 144 Ohio St 195, 157 
ALR 1164 

(3) An unrevoked and unamended, 
revocable and amendable living trust, 
the terms of which had been incor¬ 
porated in a will by reference, did 
not invalidate testamentary devise to 
trustee of such trust to be admin¬ 
istered according to terms of trust 
Ohio —Bolles V Toledo Trust Co , 

supra 

(4) Where will specifically refer¬ 
red to trust created by testator 
and to amendments thereof and will 
was reaffirmed by codicil after trust 
was last amended, will effectively 
incorporated trust agreement by ref¬ 
erence 

Ohio —First Central Trust Co v 
Claflin, Com PI, 73 NE2d 388 

(5) If testator has created a trust, 
reserving power to amend trust, 
trust instrument may be incorporat¬ 
ed in will by reference, but opera¬ 
tive effect of will cannot be changed 
by a subsequent modification of trust 
instrument if modification is not ex¬ 
ecuted in accordance with wills act 
and effect iis to be given to will 
and to piovisions of tiust instru¬ 
ment as they existed when will was 
executed and no effect can be given 
to subsequent modification of trust 
instrument if not executed in ac¬ 
cordance wiLh act which regulates 
execution of will 

Ark —Montgomery v Blankenship, 
230 SW2d 51, 217 Aik 357, 21 
ALR 2d 212 

(6) Where residuary clause of will 
bequeathed residue of testatrix’ es¬ 
tate to trustees of trust created by 
testatrix on same day as will was 
executed, and testatrix as settlor re¬ 
served power to modify, amend or 
revoke trust instrument, possibility 
of amendments to trust by means 
of unattested writings was insuffi¬ 
cient to invalidate will, and original 
trust instrument and instruments 
amending trust instrument winch 
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or other written form of conveyance of realty, 
mere list, ^2 schedule,33 or memorandum 34 If the 
document is incorporated by reference it makes no 
difference whether or not the document of itself 
was valid at law 35 

Consideiable caution must be exercised in apply¬ 


ing the doctnne of incorporation by reference 36 
The reference in the will must show an intention 
on the part of the testator to incorporate or adopt 
the document referred to 37 The intention of the 
testator to incorporate into a will a paper or docu¬ 
ment must clearly appear from the will,33 a mere 


were executed in accordance with re¬ 
quirements for will were valid parts 
of will 

Ky—Stouse v First Nat Bank of 
Chicago, 245 S W 2d 914, '32 ABR 
2d 1261 

(7) Fact that trust agreement in¬ 
corporated into will by refeience 
was amendable or revocable by tes¬ 
tatrix did not affect validity of in¬ 
corporation and as no changes were 
ever in fact made in trust instru¬ 
ment as it existed at time will was 
executed, no problem was presented 
as to whether amended instrument 
could be given effect 

Ark —Montgomery v Blankenship, 
supra- 

(8) "Where inter vivos trust, even 
though subject to modification, as¬ 
sumed Its final form before execu¬ 
tion of codicil to will by which set¬ 
tlor devised residuary estate to trus¬ 
tees of inter vi'vos trust to be added 
to trust estate and held subject to 
terms of truist deed as amended, such 
disposition of residuary estate ac¬ 
cording to terms of trust deed as 
amended was valid, although trust 
deed was not shown to have been 
executed in compliance with statute 
of Willis 

NH—In re York’s Estate, 65 A 2d 
2S2, 95 NH 435, 8 A L. R 2d 611 
31. Ala —Corpus Jmis quoted m Ar¬ 
rington v Brown, 178 So 218, 220, 
235 Ala 196 

Ark —Montgomery v Blankenship, 
230 SW2d 61, 217 Ark 357, 21 
A Li R 2d 212—Kinnear v Langley, 
192 SW2d 978, 209 Ark 878 

Neb—In re Dimmitt’s Estate, 3 N 
W2d 752, 141 Neb 413, 144 A 
LR 704 

Ohio —Fifth Third Union Trust Co 
V Wilensky, 70 N E 2d 920, 79 

Ohio App 73—Lfinney v Cleveland 
Trust Co, 165 NE 101, 30 Ohio 
App 345 

Or—In re Neil's Estate, 226 P 439, 
111 Or 282 

Pa —In re Hogue’s Will, 6 A 2d 108, 
135 Pa Super 543 

WVa—Wible v Ashcraft, 178 SE 
516, 116 WVa 54 
68 C J p 641 note 90 
Deeds executed coutemporaueously 
or simrataueously 

Mo—Hourigan v McBee, App, 1'30 
SW2d 661 

Pa—In re Hogue's Will, 6 A 2d 108. 

135 Pa Super 643 
Memoranda of another 

If there is no such deed executed 
but only a memoranda made by an¬ 


other than the testator, it cannot 
be received as part of will 
Ky—Daniel v Tyler’s Ex’r, 178 SW 
2d 411, 296 Ky 808 

32 Ala — Corpus Jons quoted m Ar¬ 
rington V Brown, 178 So 218, 220, 
235 Ala 196 

Ark —Montgomery v Blankenship, 
230 SW2d 51, 217 Ark 357, 21 
A L R 212—Kinnear v Langley. 
192 SW2d 978. 209 Ark 878 
Ohio —^Lmney v Cleveland Trust Co , 
165 NE 101, 30 Ohio App 345 
68 G J p 641 note 90 

33 Ark—Montgomery v Blanken¬ 
ship, 230 SW2d 61, 217 Ark 357, 
21 ALR2d 212—^Kinnear v Lang¬ 
ley, 192 SW2d 978, 980, 209 Aik 
978 

Ohio —Linney v Cleveland Trust Co , 
165 NE 101, 30 Ohio App '345 

34 Ala — Coipus Juris quoted m Ar¬ 
rington V Brown, 178 So 218, 220, 
235 Ala 19b 

Ohio —^Linney v Cleveland Trust Co , 
165 NE 101, 30 Ohio App 345 
68 C J p 641 note 80 

35. Ark —Montgomery v Blanken¬ 
ship, 230 SW2d 51, 217 Ark 357, 
21 ALR2d 212 

Trust agreemeat 

Where by residuary clause of will 
testatrix devised to named trustee all 
residue of her estate to be added 
to become part of and subject to 
all terms of conditions of living trust 
created by her under specified date, 
and trust instrument was in exist¬ 
ence when will was executed, alleged 
failure of trust agieement to create 
a valid inter vivos trust when ex¬ 
ecuted did not prevent incorporation 
of living trust agreement into will 
hy reference 

Ark —Montgomery v Blankenship, 
supra 

36. Cal —In re Selditch'-s Estate, 204 
P2d 364. 91 Cal App 2d 62 

BecoUectiou of testator 
The doctrine of incorporation may 
not be invoked to read into a will 
the recollection of the executor 
NH—Hills V D’Amours, 59 A 2d 
651, 95 NH 130 

37- Ill—^Wagner v Clauson, 78 N 
E2d 203. 399 Ill 40'3, 3 ALR 
2d 672—Eschman v Carvi, 192 NE 
226, 357 Ill 379 

Continental Ill Nat Bank & 
Trust Co of Chicago v Art In¬ 
stitute of Chicago, 94 NE2d 602, 
341 Ill App 624, affirmed 100 NE 
2d 625. 409 Ill 481 

954 


I Ky—Daniel v Tyler's Ex'r, 178 S. 

W 2d 411, 296 Ky 808 
Ohio —Linney v Cleveland Trust Co , 
165 NE 101, 30 Ohio App 345 
08 C J p 641 note 91 

38 Ohio —Linney v. Cleveland 
Trust Co , supra 

Or—^Witham v Witham, 66 P 2d 
281, 156 Or 69, llO ALR 253 
WVa—Wible v Ashcraft, 178 SE 
516, lib WVa 54 

Will or surrouudiug circumstances 

The testator’s intent to incorpo¬ 
rate other documents into a will 
should be reasonably appaient either 
from a direct reference thereto in 
the will or from some rathei un¬ 
equivocal surrounding circumstances 
clearly indicating the same intent 
Cal —In re Selditch's Estate, 204 P 
2d 364, 91 Cal App 2d 62 

Trust agreement 

(1) It IS neither necessary noi 
proper to apply the doctnne of in¬ 
corporation by reference to a valid 
and operative intei vivos trust where 
the trustor has expressed no inten¬ 
tion in the will or in the inter \ivos 
trust agreement that the lattei be 
incorporated in the will 

Cal—^Wells Fargo Bank & Union 
Trust Co V Supeiior Court in and 
for Mann County, 193 P 2d 721, 
32 Cal 2d 1 

(2) Where inter vivos trust 
amendment provided for disposition 
of income from the trust as estab¬ 
lished by the trustor in his lifetime 
or increased by him under his w'lll, 
and the will referred to the exist¬ 
ing inter vivos trust and provided 
that the corpus of the trust amount¬ 
ed to two bundled thousand dollars 
and that a sufficient sum was be¬ 
queathed to make up the difference 
between two hundred thousand dol¬ 
lars and the value of the corpus at 
the time of testator’s death, there 
was no intention that the inter vivos 
instrument be incorporated into the 
will under doctrine of incorporation 
by reference 

Cal—^Wellis Fargo Bank & Union 
Trust Co V Superior Court in and 
for Mann County, supra 

(3) Where settlor created an inter 
vivos trust the existence of which 
was mentioned in his will which 
devised certain property to the trus¬ 
tee, trustor-testator intended that 
there should be a single trust ad¬ 
ministered as one unit rather than 
two trusts separately administered 
Cal —^Wells Fargo Bank & L^nion 
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reference thereto without evidence of such intention 
heing insufficient ^9 The testator’s intention to in¬ 
corporate or adopt an extrinsic paper must be deter¬ 
mined from the language of the will read in the 
light of the surrounding circumstances It is not 
essential that the paper referred to be itself a dis¬ 
positive instrument 


WILLS § 163 

It is well settled that, in order that a document 
or paper may be incorporated in a will by reference, 
it must be referred to in the will as existing at the 
time of its execution The document or paper 
must in fact be in existence at the time of the 
execution of the will,^^ or have been made at the 
same time as the will, as part of the same transac¬ 
tion The will must clearly and definitely de- 


Trust Co V Supeiior Court in and 
for Mann County, supra 

39 Ohio —Linney v Cleveland 

Trust Co, 165 NB 101, 120 Ohio 
App 345 

Or—Witham v Witham, 66 P 2d 281, 
156 Or 59. 110 ALR 253 
68 CJ p 641 note 91 [d] 

40 Ill —Bottrell v Spen^rler, 175 N 
E 781, 343 Ill 476 

68 C J p 642 note 92 
Deed 

In determining- whether reference 
to purported conveyance to testa¬ 
tor’s ison lesulted in incorporation 
of undelivered deed in will as part 
thereof, intention of testator as 
gleaned from language of will in 
light of circumstances of testator 
and pioperties of which he was dis¬ 
posing should control 
Or—Witham v Witham, 66 P 2d 281, 
156 Or 59, 110 ALR 253 
41. Conn—In re Bryan’s Appeal, 58 
A 748, 77 Conn 240, 107 Am S R 
34, 68 LR A 353 

Kan—Shulsky v Shulsky, 157 P 
407, 98 Kan 69 

42 Ill—Wagner v Clauson, 78 N 
E2d 203, 399 Ill 403, 3 ALR 
672—Eschman v Cawi, 192 N E 
226, 357 Ill 379 

Continental Ill Nat Bank & 
Trust Co of Chicago v Art Insti¬ 
tute of Chicago, 94 N E 2d 602, 
341 Ill App 624, affirmed 100 NE 
2d 625, 409 Ill 481 

Ky—Daniel v Tyler’s, Ex’r, 178 S 
W 2d 411, 296 Ky 808 
Ohio—Linney v Cleveland Trust Co , 
165 NE 101, '30 Ohio App 345 
Tenn —Howell v Moore, 14 Tenn 
App 594 

68 C J p 642 note 95 

It must appear from face of will 
that the paper is in actual existence 
at the time 

Va —Lawless v Lawless, 47 S E 2d 
431, 187 Va 511—Tnplett'is Ex’r 
V Triplett, 172 SE 162, 161 Va 
906 

Will of another 

Where it was sought to incor¬ 
porate the will of deceased’s mother 
in his will by reference, and the 
only reference was to “the last will 
and testament of my mother,” she 
at the time being alive, there was 
not a reference an existing docu¬ 
ment such as required by law 
Tenn —^Howell v. Moore, 14 Tenn 
App €94. 


43 Ala—Arrington v Brown. 178 

So 218, 235 Ala 196 
Ark —Montgomery v Blankenship, 
230 SW2d 51. 217 Ark 357, 21 
ALR 2d 212 

Cal—Simon v Grayson, 102 P 2d 
1081, 15 Cal 2d 531 
In re Bauer’s Estate, 124 P 2d 
630, 51 Cal App 2d 636 
Fla—In re Gregory's Estate, 70 So 
2d 903 

Ill—^Wagner v Clauson, 78 N E 2d 
203, 399 Ill 403, 3 ALR 672— 
Eschman v. Cawi, 192 NE 226, 
'367 Ill 379 

Continental Ill Nat Bank & 
Trust Co of Chicago v Art In¬ 
stitute of Chicago, 94 NE2d 602, 
341 Ill App 624, affirmed 100 NE 
2d 625, 409 Ill 481 

Ky—^Daniel v Tyler's Ex’r, 178 S 
W2d 411, 296 Ky 808 
Neb—In re Dimmitt's Estate, 3 N 
W2d 752, 141 Neb 413, 144 AL 
R 704 

Ohio —Linney v Cleveland Trust Co , 
165 NE 101, 30 Ohio App 345 
Pa—In re Hogue’'s Will, 6 A 2d 108, 
135 Pa Super 543 
In re Roth’s Estate, Orph, 67 
Dauph Co 224—In re Glatfelter's 
Estate, Orph, 60 York Leg Rec 

77 

Tenn —Howell v Moore, 14 Tenn 
App 694 

Tex —Corpus Juris cited in Brooker 

V Brooker, 106 SW2d 247, 253, 
130 Tex 27 

Ragland v Wagener, Civ App, 
179 S W 2d 380, reversed on other 
grounds 180 S W 2d 435, 142 Tex 
651, 152 ALR 1232 
Va—Lawless v Lawless, 47 S E 2d 
431, 187 Va 611—Triplett’s Ex’r 

V Triplett, 172 SB 162, 161 Va 
906 

68 C J p -642 note 96 
Document need not be signed 

The requirement for incorporation 
of a document into a will by refer¬ 
ence is only that extrinsic document 
be in existence, not signed 
Atk—^Montgomery v Blankenship, 
230 SW2d 61, 217 Ark 367, 21 
ALR 2d 212 

Time will makeis reference 

The incorporated document must 
be in existence at the time the will 
makes reference to it 
Cal—In re Wunderle’s Estate, 181 
P2d 874. 30 Cal 2d 274 
In re McNamara's Estate, 260 
P2d 182, 119 Cal App 2d 744— 

955 


In re Dobraeni^-ky's Estate, 232 P 
2d 886, 105 Cal App 2d 134 

Dater date than will 

Separate paper was not incorporat¬ 
ed into, and did not become part of, 
will, wheie paper bore a later date 
than will, and was presumptively 
not in existence at date of will 
Ill —^Wagner v Clauson, 78 N E 2d 
203, 399 Ill 403, 3 ALR 2d 672 
Future document 

(1) An attempt to incorporate a 
future document in a will is inef¬ 
fectual, since testator cannot be per¬ 
mitted to create for himself the 
power to dispose of his property 
without complying with formalities 
required in making a will 

Cal—Simon v Grayson, 102 P 2d 
1081, 15 Cal 2d 531 
In re Bauer’s Estate, 124 P 2d 
630, 51 Cal App 2d 636 

(2) However, where a letter to be 

written in the future by testator 
was incorporated in will by refei- 
ence, and after writing the letter 

testator executed a codicil reciting 
that will should remain in full force 
except as expressly modified by the 
codicil, a resulting republication of 
the will opeiated to make the letter 
effective, though letter was not effec¬ 
tive when first written 

Cal—Simon v Grayson, 102 P 2d 
1081, 15 Cal 2d 631 
Practice to make codicils 

To meet requirement that will 

must incorporate documents in exist¬ 
ence, it is the practice to make cod¬ 
icils whenever amendments to a 

trust instrument are made after ex¬ 
ecution of will referring to trust, 

such codicils to refer to amendment 
and to reaffirm will 
Ill —Continental HI Nat Bank & 
Trust Co of Chicago v Art In¬ 
stitute of Chicago, 94 NE2d 602, 
341 Ill App 624, affirmed 100 NE 
2d 625. 409 Ill 481 
Wrx-tlugr of letter 

In order for a document, which 
IS incorporated by reference in an 
ordinary letter, to gam the status 
and force of a will, such document 
must be m existence when the let¬ 
ter IS written 

Cal—Ahlborn v Peters, 100 P 2d 
642, 37 Cal App 2d 698 

44, Neb—^In re Dimmitt’s Estate, 3 
NW2d 762, 141 Neb 413, 144 A 
L R 704—In re Hopper’s Estate 
134 NW. 2'37, 90 Neb 622. 
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scribe or identify the documents intended to be in¬ 
corporated,45 or render them capable of identifica¬ 
tion by extrinsic evidence,46 so that no room for 
doubt can exist as to what papers were meant 47 

Where the attempt to incorporate a document or 
paper is ineffective, the will cannot be affected 
by it,4 8 and such document or paper can be effec¬ 
tive only if it complies with the statute of wills 49 


No effect can be given a paper referred to wheie 
it is a blank except as to the caption or heading 50 

h. Rule against Incorporation by Reference 

A few Jurisdictions have adopted a rule against the 
doctrine of incorporation by reference in a will, but the 
rule IS subject to some exceptions 

A few jurisdictions refuse to follow the doctrine 
of incorporation by reference in a will,5f and have 


Pa—Corpus Jons quoted In In re 
Hogue’is Will, 6 A 2d 108, 110, 135 
Pa Super 543 

In re Roth’s Estate, Orph, 57 
DauphCo 224 

45 Cal—^In le Wunderle’s Estate, 
181 P 2d 874, 30 Cal 2d 274--Simon 
V Grayson. 102 P 2d 1081, 15 Cal 
2d 531 

In re McNamara's Estate, 260 P 
2d 182, 119 Cal App 2d 744—In re 
Dobrzensky’s Estate, 232 P 2d 886. 
105 Cal App 2d 134—In re Bauer’s 
Estate, 124 P2d 639, 51 Cal App 2d 
636 

Ill—^Wagner v Clauson, 78 N E 2d 
203, 399 lU 403, 3 A L. R 2d 672— 
Eschmann v. Cawi, 192 NE 226, 
357 Ill 379 

Continental Ill Nat Bank & 
Trust Co of Cliicagro v Art In¬ 
stitute of Chicago, 94 NE2d 602, 
341 Ill App 624, affirmed 100 NE 
2d 625, 409 Ill 481 
Ky—^Daniel v Tyler’s Ex’r, 178 S 
W2d 411, 296 Ky 808 
Neb—In re Dimmitt’s Estate, 3 N 
W2d 752, 141 Neb 413, 144 A 
LR 704 

N H —In re Amor’s Estate, 112 A 2d 
665 

Ohio —Linney v Cleveland Trust Co , 
165 NE 101, 30 Ohio App 345 
Pa—In re Hogue’s Will, 6 A 2d 108, i 
136 Pa Super 643 j 

In re Roth’s Estate, Orph, 57 
Dauph Co 224—In re Glatfelter’s 
Estate, Orph, 60 York Leg Rec 
77 

Tex—Ragland v Wagener, Civ App, 
179 S W 2d 380, reversed on other 
grounds 180 S W 2d 435, 142 Tex 
651, 162 ALR 1232 
WVa—Wihle v Ashcraft, 178 SE 
516. 116 WVa 54 
68 C J p 642 note 98 

Reasonable certainty 

(1) The document or paper must 
be identified and described with rea¬ 
sonable certainty 

Va—Lawless v Lawless, 47 S E 2d 
431, 187 Va 511—Triplett’s Ex’r v 
Triplett, 172 S E 162, 161 Va. 906 

(2) An informal document incor¬ 
porated in will by reference need 
not be identified with exact preci- 
,ston, but It is enough that descrip- 
tivib' words and extrinsic circum- 

comhine to produce a rea- 
sCisiLble certainty that the document 
isii tbe oxko referred to in the will 


Cal —Simon v Grayson, 102 P 2d 
1081, 15 Cal 2d 531 
IdentificatLou held sufflcient 
Ark —Montgomery v Blankenship, 
230 SW2d 51. 217 Ark 357, 21 
ALR 2d 212 

ZdeutLilcatloa held msnfSlolettt 

(1) Generally 

Mich—In re Shattuck’s Estate, 37 
NW2d 555, 324 Mich 568 
Va—Lawless v Lawless, 47 SB 2d 
431, 187 Va 511 
68 C J p 642 note 98 [bl 

(2) Reference in wife’s will to 
provisions of paragraph of husband’s 
will did not identify will contempo¬ 
raneously executed by husband, 
where such will contained no such 
paragraph, and hence such reference 
did not incorporate by reference hus¬ 
band’s will, although wife’s will di¬ 
rected executor to transfer residuary 
estate to executor and trustee of 
estate of deceased husband for dis¬ 
tribution according to terms and con¬ 
ditions of his will, if he should pre¬ 
decease testatrix 

Fla—^In re Gregory's Estate, 70 So 
2d 903 

<3) A separate paper was not in¬ 
corporated into, and did not become 
part of, will where there was no 
similarity between the paper execut¬ 
ed by the testatrix and the paper 
described in the will 
Ill —^Wagner v Clauson, 78 N E 2d 
203, 399 Ill 403, 3 ALR2d 672 
(4) A testamentary provision, re¬ 
citing that testator had executed 
deeds to named grantees, and that 
*’said deeds” should become effec¬ 
tive on testator’s death as provided 
in deeds, did not describe deeds suf¬ 
ficiently to incorporate them in will 
by reference, and hence was void 
Tex—^Brooker V Brooker, 106 S W 2d 
247, 130 Tex 27. 

46- Cal—Simon v Grayson, 102 P2d 
1081, 16 Cal 2d 531. 

In re Dobrzensky’s Estate, 232 
P2d 886, 106 Cal App 2d 134—^In 
re Bauer’s Estate, 124 P2d 630, 61 
Cal App 2d 636 

47. Cal —^In re Miller’s Estate, 17 P 
2d 181, 128 Cal App 176. 

68 C J p 643 note 99 
Reasonably free from doubt 
Documents in existence at time 
will IS executed cannot be incor¬ 
porated therein by reference, if at 
alL unless they are identified by 
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Will SO as to leave intention of tes¬ 
tator in regard thereto reasonably 
free from doubt 

Tex—Brooker v Biooker, 106 SW 
2d 247, 130 Tex 27 

43. NH—^In re Amor’s Estate, 112 
A 2d 665 

Envelope 

(1) An envelope referred to in will, 
if considered as component of will, 
did not pass anything to person who 
was to share in contents, where en¬ 
velope was empty and indorsement 
thereon did not disclose what had 
ever been put in it Where indorse¬ 
ment on envelope containing val¬ 
uable bonds did not include name of 
person claiming under will referring 
to envelope, such person would take 
nothing thereunder, even though en¬ 
velope was considered as a com¬ 
ponent part of will 

Ky—Daniel v. Tyler's Ex’r, 178 S 
W2d 411, 296 Ky 808 

(2) Where provision of will di¬ 
recting delivery of property to four 
named devisees m accordance with 
notations to be found on an envelope 
in lock box could not be enforced 
because of inability to identify en¬ 
velope, disposition of property of tes¬ 
tatrix would be had under later pio- 
vision to effect that in case of un¬ 
certainty equal division should be 
made among three named devisees 
including all except one named orig¬ 
inally 

Ky —^Daniel v Tyler’s Ex’r, supra 
TestamentaTy dispositloiis of proi>- 
erfcy 

Whiere will contained reference to 
extraneous document purporting to 
dispose of certain personalty, fact 
that reference might have been in¬ 
effective did not affect testamentary 
dispositions of property made ac¬ 
cording to law 

Mich—In re Greenman’s Estate, 62 
NW2d 36'3, 332 Mich i646—In re 
Reynolds’ Estate, 262 NW. 640, 
273 Mich 71 

49- NH—^In re Amor’s Estate, 112 
A 2d 665 

50 US—Handley v. Palmer, C C. 
Pa, 91 P 948 

51. NY—In re Welcke’s Will, 33 
NTS 2d 735 
68 C J p 643 note 5 
The doctrine, whloh 1 b the prodnet 
of Judicial oooistnictloii, by which 
a document which is testamentary 
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adopted a rule against it 52 The general rule in 
such jurisdictions is that documents of a strictly 
testamentary character which have not been execut¬ 
ed in accordance with statutory requirements may 
not be incorporated into a will by reference 53 


However, the rule against incorporation by refer¬ 
ence, well established as it is, will not be earned 
to its dr>ly logical extreme,5^ and is subject to 
some exceptions to its application 55 It is limited 
by considerations of practical expediency that 


in character hut is not executed and I 
witnessed in accordance with statute 
of wills, IS permitted to take effect | 
as part of will, provided document i 
was in existence at time of execu¬ 
tion of will and is identified by clear | 
and satisfactory proof as the docu- ] 
ment referred to in will, is not the ! 
law in New York 

N T —President and Directors of 
Manhattan Co v Janowitz, 21 N 
TS2d 232, 260 App Div 174, 954 

52 NT—In re Schmitt’s Will, 61 
NTS 2d 569, 187 Misc 409 

In re Snyder’s Will, 125 NTS 
2d 459, appeal dismissed 134 NY 
S 2d 174 

68 C J p 643 note 4 
Safegnard against fraud and mis¬ 
take 

Rule against incorporation by ref¬ 
erence as applied to wills is designed 
as a safeguard against fraud and 
mistake 

NY—In re Andrus’ Will, 281 NTS 
831, 156 Misc 268 

53. NY—In re Potter’s Will, 297 
NY 295, 251 App Div 679, affirmed 
16 NE 2d 93, 278 NY 534 
In re Prickey's Will, 96 NTS 
2d 826, 198 Misc 716, reversed on 
other grounds. In re Prickey’s Es¬ 
tate, 114 NYS2d 270, 280 App 
Dxv 880—^In re Rosenstock's Es¬ 
tate, 82 NTS 2d 428, 192 Misc 
936 

In re Snyder's Will, 125 NTS 
2d 459, appeal dismissed 134 N 
Y S 2d 174—In re "Whyte’s Will. 
123 NTS 2d 846, appeal dismissed 
130 NTS 2d 237, 283 App Div 947, 
appeal denied 131 N Y S 2d 902, 283 
App Div 1079—In re Eldndge’s 
Will, 61 NY S 2d 234 
68 C J p 643 note 6 
TTuattested papers 

(1) Unattested papers, testamen- 
tarv in nature, cannot be incorporat¬ 
ed by reference into a will even 
though referred to by the will 

N T —Schenectady Trust Co v Em¬ 
mons, 25 NTS 2d 230, 261 App 
Div 164, affirmed 36 NE 2d 461, 
286 NY 626, reargument denied 
37 NE2d 140, 286 NT 698 
In re Koehler's Estate, 76 NTS 
2d 100, 190 Misc 897—In re Le 
CoHen's Will, 72 NTS 2d 467, 190 
Misc 272—^In re Menken’s Will, 
44 NTS 2d 164, 180 MiSC 656 
In re Collier's Estate, 46 NTS 
2d 773—In re Welcke’s Will, 33 
NY S 2d 735 

(2) Where a will directs the dis¬ 
position of property in a manner 
to be determined by some memo¬ 


randum or other instrument, such di¬ 
rection cannot be given effect as a 
valid testamentary disposition unless 
the paper referred to has been exe¬ 
cuted and attested in the manner 
required by statute and rule is ap¬ 
plicable whether the instiument is 
required to be resorted to for identi¬ 
fication of the beneficiary or the 
quantum of his benefit 
NT—In re Le Collen’s Will, 72 N 

Y S 2d 467. 190 Misc 272 

(3) A foreign will, which attempt¬ 
ed to incorporate by reference un¬ 
attached and unattested instruments, 
referred to as Exhibits A and B and 
as containing a list of real and per¬ 
sonal property and a list of “friends 
and employees” to whom certain in¬ 
terests were given, was invalid as 
to realty within New York 
NY—In re Collier’s Estate, 45 N 

T S 2d 77‘3 

UnsigiLed and nnattested paper 

Where testatrix by will gave neph¬ 
ew authority to disburse the remain¬ 
der of her money and personal ef¬ 
fects and left a paper in her desk 
and instructions that a portion of 
the money was to go for cancer 
cure, but paper was unsigmed and 
unattested and there was no pi oof 
that paper was in existence uhen 
will was executed and no testimony 
was offered, there was no secret 
trust for cancer cure capable of en- 
f 01 cement 

NY—In re Deidemer’s Will, 113 N 

Y S 2d 808 

Agreement or contract 

(1) A contract whereunder dece¬ 
dent agreed not to change will devis¬ 
ing residue of estate to party of 
second part without consent of par¬ 
ty of second part, and which provid¬ 
ed that if party of second part 
predeceased decedent or could not 
provide for care of decedent before 
ten years from date of agreement, 
party of second part should receive 
interest in residue of decedent’s es¬ 
tate to extent determinable by re¬ 
cited formula, which contract was not 
executed in accordance with section 
of Decedent Estate Law reciting how 
will should be executed and attest¬ 
ed, could not be incorporated in will 
by reference, so that contract was 
ineffective to pass an interest in de¬ 
cedent's estate 

NT—In re Whyte's Will, 123 N T 

S 2d 846, appeal dismissed 130 N 

Y S 2d 237, 283 AppDiv 947, ap¬ 
peal denied 131 NTS 2d 902, 283 

App Div 1079 

(2) Agreement, which was not exe¬ 
cuted in accordance with formal re¬ 


quirements for will, could not be in¬ 
corporated into will by reference 
NY—In re Whyte’s Will, 130 NTS 
2d 237, 283 AppDiv 947, appeal 
denied 131 N Y S 2d 902, 283 App 
Div 1079 

Policies of life insurance 

(1) Policies of insurance on tes¬ 
tator's life which were not executed 
in testamentary form and which 
were not referred to in will could 
not be incorporated into- will 

NY—Bellinger v Bellinger, 46 N 
YS2d 263, 180 Misc 948 

(2) Language used in testator’s 
will and policies on testator’s life 
was not sufficiently clear to indicate 
intent that proceeds of policies 
should be disposed of as directed 
by will 

N Y —Bellinger v Bellinger, isupra 
54> NY —President and Directors 
of Manhattan Co v Janowitz, 21 
NTS 2d 232, 260 AppDiv 174, 954 
In re Andrus' Will, 281 NTS 
831, 156 Misc 268—In re Bremer's 
Will, 281 NTS 264, 156 Misc 160, 
reheard 283 NTS 159, 157 Misc 
221 —In re Hilliard's Estate, 278 
NTS 675, 154 Misc 872 

In re Snyder’s Will, 125 NTS 
2d 469, appeal dismissed 134 N Y 
S 2d 174 

68 C J p 643 note 8 

55 NY —President and Directors of 
Manhattan Co v Janowitz, 21 N 
YS2d 232, 260 AppDiv 174, 954 
In re Andrus’ Will, 281 NTS 
831, 156 Misc 268 
In re Snyder’s Will, 125 NYS 
2d 459, appeal dismissed 134 NYS 
2d 174—In re Whyte’s Will. 123 
NYS 2d 846 
Executor’s recollection 

Equitable doctrine of incorporation 
into will of extrinsic writings re¬ 
ferred to may not be invoked to 
read executor’s recollection into will 
NT—^In re Casper’s Will, 292 N 
YS 415, 161 Misc 461, reversed 
on other grounds, In re Caspei’s 
Estate, 18 N Y S 2d 82, 259 App 
Div 56 

Trust agreements 

(1) Incorporation by reference to 
properly executed trust agreement is 
permitted 

NT—In re Bremer’s Will, 281 N 
YS 264, 156 Misc 160, reheard 
283 NYS 159, 157 Misc 159 

(2) Provision m will giving resi¬ 
due and remainder of testator’s prop¬ 
erty to trustee or trustees of trust 
created by a certain described and 
existing agreement, and incorporat¬ 
ing such agreement in the will, and 
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brought It into be mg,^ 6 and in each case it is the 
substance that must be looked to If the possibility 
of fraud or mistake does not exist in the case, the 
reason for the application of the rule fails 


While papers containing testamentary dispositions 
may not be incorporated by reference,®^ papers of 
an identifying or clarifying character may be so in¬ 
corporated A bequest of a trust fund created 


stating* that testator did not intend 
to incorporate in will any future 
amendments of agreement, was \alid 
and effective 

NY—In re Snyder’s Will, 125 N 
Y S 2d 459, appeal dismissed 134 
NY S 2d 174 

(3) Testator, by providing in will 
that testamentary trustees should 
have all the powers in connection 
with the disposition, administration, 
and investment of capital of testa¬ 
mentary tiust which he had confer¬ 
red upon the trustees under two 
inter vivos trust agreements, was 
held to have effected a valid incor¬ 
poration hy reference to the powers 
contained in the inter vivos trust 
deeds in so far as they related to 
the disposition, administration, and 
investment of capital of testamen¬ 
tary trust 

NY—In re Andrus' Will, 281 NYS 
831, 156 Misc 268 

(4) WTiere will made gift for sup¬ 
port and maintenance of incompetent 
son subject to terms of pieviously 
executed trust agreement, doctrine of 
incorporation by reference applied 
NY—In re Bremer's Will, 281 NY 

S 264, 156 Misc 160, reheard 283 
NYS 159, 157 Misc 221 
58 NY—In le Rausch’is Will, 179 
NE 755, 258 NY 327, SO ALR 
98 

57, NY—In re Powles* Will, 118 
NE 611, 222 NY 222, Ann Cas 
1918D 831 

President and Directors of Man¬ 
hattan Co v Janowitz, 21 NYS 
2d 232, 260 App Div 174, 954 
68 NY—In re Powles’ Will, 118 
NE 611, 222 NY 222, Ann Cas 
1918D 834 

68 C J p 64'3 note 11 
Chlcaaiery and nustaJEe 

Incorporation of any document is 
permissible as long as it is of a 
variety which excludes any reasona¬ 
ble possibility of chicanery or mis¬ 
take 

NT—In re Coniey’s Will, 17 NYS 
2d 949, 173 Misc 377 
In re Eldridge’s Will, 64 NTS 
2d 234 

68. Conn —^Nash v Danbury Nat 
Bank, 88 A 2d 397, 138 Conn 676 
NY—In re Stern’s Estate, 66 NY 
S 2d 631, 189 Misc 639 
68 C J p 643 note 12 
Annexed list 

A provision in a will purporting 
to bequeath to persons named in an 
annexed list articles therein describ¬ 
ed is ineffecti\e 

NY—In re Welcke’s Will, 33 N Y 
S 2d 735 


Independent instrument 

An independent instrument which 
has not been executed in accordance 
with section of Decedent Estate Law 
reciting how will should be executed 
and attested cannot be incorporated 
in will by reference where independ¬ 
ent instrument purports to dispose 
of any portion of decedent's estate 
or to contravene express provusions 
of will 

NY—In re Whyte’s Will, 123 NYS 
2d 846, appeal dismissed 130 NY 
S 2d 237, 283 App Div 947, appeal 
denied 131 NYS 2d 902, 283 App 
Div 1079 

X^etter 

Where will made an absolute gift 
of money to testator’s nephew, but 
requested nephew to distribute so 
much of the money in isuch manner 
and to such chanties as testator 
thereafter designated by letter, a 
subsequent unauthenticated letter 
written by testator to nephew desig¬ 
nating chanties could not be in¬ 
corporated in will for purpose of 
construing the absolute bequest as 
creating a trust in favor of chanties 
NY—In re Bouviei’s Estate, 15 N 
TS2d 111, 257 App Div 665 

Memoranda 

(1) It is axiomatic that memo¬ 
randum may not be incorporated by 
reference into a will so as to control 
the disposition of the testator’s es¬ 
tate 

Conn—Nash v Danbury Nat Bank, 
88 A 2d 397, 138 Conn 676 

(2) A testator may not, by refer¬ 
ence, incorporate into his will an 
unattested memorandum of his mere 
desires 

N Y —In re Leidemer’s Will, 113 N 
YS 2d 808 

(3) Where inscriptions on envel¬ 
opes found at testatrix’ death di¬ 
rected executor to give the cash 
therein contained to- persons named, 
such inscriptions were not incor¬ 
porated into will by reference, since 
testatrix may not so incorporate un¬ 
attested memoranda of mere desires 
N Y —In re Tobin’s Estate, 113 N 

YS 2d 831 

(4) Unattested memoranda refer¬ 
red to in a will, by which the tes¬ 
tatrix purported to indicate wishes 
for devolution of property, cannot 
he considered 

NY—In re Judge’s Will, 252 NYS 
500, 141 Misc 254 

(5) Testatrix’ unattested holo¬ 
graphic memorandum contained in 
envelope with stock certificates 
which testatrix turned over to exec¬ 
utor, directing that certificates be 

958 


delivered to decedent’s brother on 
her death, where will was wholly 
silent as to brother's identity or 
quantum of his benefit, was held 
not incorporated hy reference in will, 
notwithstanding direction in will for 
disposition in accordance with mem¬ 
orandum which testatrix was leaving 
with one of executors 
N Y —In re Hilliard’s Estate, 278 N 
T S 675, 154 Misc 872 

(6) Bequest of articles enumerat¬ 
ed in memorandum to be distributed 
to persons named therein was void 
where memorandum referred to was 
not found among effects of deceased 
N Y —In re Kelly’s Estate, 274 NYS 
488, 153 Misc 445 

60 NY—In re Rausch's Will, 179 
NE 755, 258 NY 327, 80 A L R 
98 

In re Hilliard’s Estate, 278 N 

Y S 675, 154 Misc 872 
68 CJ p 644 note 13 
Determiuatloii of qnes-tion 

Each case is deterrmnative on its 
own facts and it has become neces¬ 
sary for the court to distinguish 
beween extraneous papers of a tes¬ 
tamentary character and extraneous 
papers referred to for identification 
purposes only, a factor regarded ex¬ 
tremely difficult at times because the 
two classes of cases run into each 
other by almost imperceptible grada¬ 
tions The inquiry in each instance 
as to whether the extrinsic mem¬ 
orandum IS a mere identification of 
the thing given or is testamentary in 
its character is resolved once it has 
been determined whether the will is 
complete without additions from ex¬ 
trinsic unattested memoranda so that 
these unattested papers could be used 
as evidence to identify the property 
intended to be given, even if no ref¬ 
erence had been made thereto in the 
will 

NY—In re L© Collen's Will, 72 N 
YS 2d 467, 190 Misc 272 

Kontestaaneu-bary instnijiient or pa¬ 
per 

(1) Nontestamentary instruments 
may be incorporated in wills, if evi¬ 
dence establishes that they were in 
existence at date when wills were 
executed, and instruments are clear¬ 
ly identified and are of variety which 
exclude possibility of alteration, chi¬ 
canery, fraud, or mistake 

NY—In re Snyder’s Will, 125 N 

Y S 2d 459, appeal dismissed 134 
N Y S 2d 174 

(2) A nontestamentary extraneous 
paper may be resorted and referred 
to by will for the limited purpose 
of identifying the thing intended to 
be given. 
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during the lifetime of the testator to be adminis¬ 
tered by the testamentary trustee m accordance with 
the original trust agreement has been held valid,®^ 
even though reference to the original trust agree¬ 
ment is necessary to determine the persons ultimate¬ 
ly entitled to the bequest go, also, has a direction 
that property be disposed of as provided in the will 
of another,®® or as another may in his will direct 
Even in jurisdictions where the rule here discussed 


IS in effect, a document to be incorporated by refer¬ 
ence must be m writing,®® it must have been in 
existence at the time the will was executed,®® it must 
be referred to and identified with certainty,®*^ and 
it must appear to have been the intention of the 
testator that the paper referred to be a part of his 
will ®® Unsigned memoranda may not be incorpo¬ 
rated into a will by reference ®® 


NT—In re L.e Collen’s Will, 72 N 
TS2d 467, 190 Misc 272 

(3) A nontestamentary extraneous 
instrument may be resorted to for 
limited purpose of ascertaining iden¬ 
tity of beneficiary 

NY—In re Stern’s Estate, 56 NY 
S 2d 631, 189 Misc 639 

Accoimt 

Where testatrix bequeathed re¬ 
mainder of estate which she received 
from her husband to her son and 
daughter’s account kept by testatrix 
showing property received from hus¬ 
band's estate, proceeds she received 
therefrom and securities purchased 
did not form part of testatrix’ will 
and could not be incorporated in 
will by reference, but to extent that 
account reflected actual transaction 
it could be used to trace property 
received by testatrix from her hus¬ 
band’s estate 

NT—In re Potter’s Will, 297 NTS 
295, 251 AppDiv 679, affirmed 16 
NE 2d 93. 278 NY 534 

Envelopes 

(1) Will was valid and effective 
insofar as it bequeathed to the per¬ 
sons named therein the “contents of 
certain envelopes now in my safe 
deposit box” containing “secuntieis 
of various kinds", which envelopes, 
four in number, addressed separately 
to legatees, were found in the safe 
deposit box of testatrix after the 
death of testatrix 

NT—In re Le Collen’s Will, 72 N Y 
S 2d 467, 190 Misc 272 

(2) Where a will bequeathed the 
contents of certain envelopes in safe 
deposit box of testatrix in a named 
bank and referred to the envelopes 
as containing securities of various 
kinds and identified beneficiaries and 
quantum of their benefits, and resort 
to the nameis appearing on envelopes 
was only for limited purpose of 
Identifying specific envelopes con¬ 
taining contents bequeathed, the be¬ 
quests did not come within the pro¬ 
hibition against reference by will to 
extrinsic documents nontestamentary 
in character 

NT—In re Le Collen’s Will, supra 

Terms of testamentary trust 

A provision in will giving realty 
and personalty to trustee named in 
original trust indenture, and direct¬ 
ing that such property be added to 


trust fund held by trustee and be ad¬ 
ministered in accordance with provi¬ 
sions of indenture, was invalid, and 
would not be upheld on ground that 
indenture and its amendments were 
facts of such independent significance 
that they might be referred to for 
purpose of determining the terms of 
intended testamentary trust, where 
original indenture was amendable 
and revocable, and supplemental in¬ 
dentures were made both before and 
after execution of will 
N T —President and Directors of 
Manhattan Co v Janowitz, 21 NT 
S 2d 232, 260 AppDiv 174, 954 
61. NJ—Swetland v Swetland, 134 
A 822, 100 N JEq 196, afl^rmed 140 
A 279, 102 N J Eq 294 
68 C J p 644 note 14 
62 N J —Swetland v Swetland, su¬ 
pra 

63. NT—In re Barlow’s Will, 258 N 
TS 461, 144 Misc 210 

Eushand’s will 

To identify persons entitled to bal¬ 
ance of testatrix’s residuary estate, 
ofi her death after that of her hus¬ 
band, under will giving such balance 
to him or his heirs and devisees ac¬ 
cording to his will, reference to his 
will is permissible 

N Y —In re Brown’s Will, 82 N Y S 2d 
167 

64. NT—In re Fowles' Will, 118 N 
E 611, 613, 222 NT 222, Ann Cas 
1918D 834 

68 C J p 644 note 17 

65. N J —Magnus v Magnus, 84 A 
705, 80 N JEq 346 

The object refened to must be a 
document or something equivalent 
thereto 

NT—In re Rausch’s Will, 179 NB 
755, 258 NY 327 

In re Watson’s Will, 130 NTS 
2d 420 

66 N J —^Hackensack Trust Co v 
Hackensack Hospital Ass'n, 183 A 
723, 120 N JEq 14 

N T—In re Watson’s Will, 130 N T S 
2d 420—In re Eldridge’s Will, 64 
NTS 2d 234 
68 C J p 644 note 19 
betters intended to be written 

Reference in will to letters which 
testator intended to wiite in the fu¬ 
ture outlining his desires as to use 
and disposition of property given ab¬ 
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solutely by the will would not make 
the letters effective as testamentaiy 
provisions 

Conn —Peyton v Wehrhane, 6 A 2d 
313, 125 Conn 420 

Under common-law rule, a paper 
to be incorporated in will by refer¬ 
ence must be in existence when will 
was executed 

NT—In re Leidemer's Will, 113 N 
T S 2d 808 

The so-called doctrine of incorpora¬ 
tion by reference has no application 
unless it is evident that the docu¬ 
ment to which reference was made 
was actually in existence at date of 
will with which It IS to be blended 
N J —First-Mechanics Nat Bank of 
Trenton v Norris, 34 A 2d 746. 134 
NJEq 229 

67. N J —^Hackensack Trust Co v 
Hackensack Hospital Ass’n, 183 A 
723, 120 NJEq 14 

NT—In re Comey’s Will, 17 N Y S 
2d 949, 173 Misc 377 
In re Eldridge’s Will, 64 NT S 2d 
234 

68 C J p 644 note 20 
better of mstiuctioxL 

Where testatrix bequeathed jewel¬ 
ry and household effects to her hus¬ 
band with the request that he deliver 
such aitides mentioned in a letter 
of instruction attached to the will to 
persons therein named, but the will 
did not clearly identify the letter of 
instruction and the letter was not of 
such a nature that the reasonable 
possibility of identification could be 
made or reasonable possibility of 
chicanery or mistake avoided, the 
letter of instruction was void as a 
testamentary disposition and notice 
of probate was not required to the 
persons mentioned therein 
NT—In re Welcke’s Will, 33 NTS 
2d 735 

The tests of ideutificatiou must be 
precise and definite 
NT—In re Rausch’s Will, 179 NE 
755, 258 NY 327 

In re Watson’s Will, 130 NTS 
2d 420 

68 NT—In re Watson's Will, su¬ 
pra 

68 C J p 644 note 21 

69. NT—In re Rand’s WiR, 200 N. 

T S 334, 120 Misc 670 
68 CJ p 644 note 22 
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A whole will IS not avoided because one provision 
making reference to an extrinsic document or paper 
IS ineffective 

In Louisiana a will cannot be made by mere refer¬ 
ence to another document not itself a will/^ or to a 
former invalid will It is permissible for a tes¬ 
tator to make reference in his will to another writ¬ 
ing for the purpose of rendering certain the object 
to which the will refers,but by such a reference 
he does not incorporate the other writing into his 
will 74 

c. Evidence 

The burden of proving incorporation by reference is 
on the party claiming it 

The party claiming incorpoiation of an extrinsic 
document by reference has the burden of proving 
its identity by sufficient proof ,75 he must also prove 
that the testator intended to incorporate such in¬ 
strument in his will 7 6 There must be affirmative 
evidence that a document sought to be enforced as 
part of the will was in existence when the will was 
made 77 

While parol evidence is necessarily admissible to 
prove whether there is or is not in existence at the 


testator’s death any such instrument as is referred to 
in the will,78 and may be received to effect iden¬ 
tification where the reference in the will is such as 
to make the paper referred to capable of identifica- 
tion,7^ nevertheless it is not admissible to show what 
paper was meant when the uncertainty and ambigu¬ 
ity as to the paper referred to are patent on the 
face of the wilh®^ 

§ 164. Codicils 

In order to be effective as a codicil, a writing need 
not assume any particular form or be couched m language 
technically appropriate to its testamentary character 

The courts entertain liberal views as to the form 
and contents of codicils A writing need not as¬ 
sume any particular form®^ or be couched m lan¬ 
guage technically appropriate to its testamentary 
character's m order to be effective as a codicil 
An instrument need not be called a codicil in order 
to be a codicil,and an instrument called a codicil 
IS not necessarily one,85 and, as in the case of the 
will proper, the intention of the testator must be 
looked to in determining whether a particular in¬ 
strument is a codicil 8^ A codicil to be effective 
must be either dispositive87 or appointive 88 


70. NT—Thompson v Quimby, 2 
Bradf Surr 449, affirmed 21 Barb 
107 

71. Lfa—Hessmer v Bdenborn, 199 
So 647, 196 La 575—Succession 
of Ledet, 128 So 273, 170 La 449 

72. La—Hessmer v Edenborn, 199 
So 647, 196 La 575—Succession of 
Ledet, 128 So 273, 170 La 449 

73. La—Hessmer v Edenborn, 199 
So 647, 196 La 575 

Hall V Hill, McLean & Co, 6 
La Ann 745 

74 La—Hessmer v Edenborn, 199 
So 647, 196 La 575 
75. Me—^Appeal of Sleeper, 151 A 
150, 129 Me 194, 71 A L R 51S 
68 C J p 644 note 24 
Clear and satisfactory proof 
Ala—^Arrington v Brown, 178 So 
21S, 235 Ala 196 

Ark —Montgomery v Blankenship, 
230 SW2d 51, 217 Ark 357. 21 
A L R 2d 212—Kinnear v Lang¬ 
ley, 192 SW2d 978, 209 Ark 878 
Tex—Brooker v Brooker, 106 SW 
2d 247, 130 Tex 27 
70 Cal —^Wells Fargo Bank & Union 
Trust Co V Superior Court in and 
for Mann County, 193 P 2d 721, 32 
Cal 2d 1 

68 CJ p 644 note 26 
Evidence held sofficient 
Pa—In re Hogue's Will, 6 A 2d 108, 
135 Pa Super 543 
Evidence held insufficient 
Cal—In re McCurdy’s Estate, 240 
P 49S, 197 Cal 276. 


Or—Witham v Witham, 66 P 2d 281, 
166 Or 59, 110 ALR 253 

77. Ky—^Daniel v Tyler’s Ex'r, 178 
SW2d 411, 296 Ky 808 

78 SC—Richardson v Byrd, 164 
SE 643, 166 SC. 261 

79 Mont —In re Noyes’s Estate, 
106 P 365, 40 Mont 231 

68 C J p 644 note 27 

80 Ohio—^Lmney v Cleveland 
Trust Co, 165 NE 101. 30 Ohio 
App 345 

Or—^Witham v Witham, 66 P 2d 281, 
156 Or 59, 110 ALR 253 

68 CJ p 644 note 28 

81 Va — Corpus Juris quoted in 

Henderson v Henderson, 33 S E 
2d 181, 183, 183 Va 663 

68 C J p 645 note 35 

82. Pa—In re Hengen’s Estate, 12 
A 2d 119, 337 Pa 647 

83. Pa —^In re Hengen’s Estate, su¬ 
pra 

84 Okl—Johnson v. Johnson, 279 
P2d 928 

85. N T —In re Mucklow’s Will, 272 
NTS 776, 242 App Biv 111, af¬ 
firmed 195 NE 178, 266 NT 513, 

88 Cal —In re Morrison's Estate, 
220 P2d 413, 98 Cal App 2d 380— 
In re Loud’s Estate, 161 P 2d 49, 
70 Cal App 2d 399 

N T —In re Benaglia's Estate, 89 N 
TS2d 383, 195 Misc 680. 
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Pa —In re Nagele’s Estate, Orph , 3 
Fiduciary 279 

Va—Henderson v Henderson, 33 S 
E 2d 181, 183 Va 663 
68 C J p 645 note 32 
Necessity for testamentary intent 
generally see supra § 129 
“The intention to add a codicil is 
controlling ” 

Okl—Johnson v. Johnson, 279 P 2d 
928 

Codicil or later will 
Whether a particular testamentary 
instrument as a codicil or a later will 
depends on intention of testatrix as 
indicated by words m instrument to¬ 
gether with admissible evidence of 
surrounding circumstances 
Wash—In re Whittier’s Estate, 176 
P2d 281, 26 Wash 2d 833 

87. Cal—In re Cutting’s Estate, 155 
P 1002, 172 Cal 19L 

68 C J. p 645 note 33 

“^Expect” 

Paper executed by testator subse- 
auent to will and witnessed by two 
persons, wherein testator referred to 
provision in will for son to receive 
three thousand dollars and then stat¬ 
ed that he had lent son two thousand 
two hundred dollars and “expect 
same to be repaid or deducted” from 
legacy, was valid as codicil, in view 
of dispositive character of “expect ” 
Miss—^Holcomb v. Holcomb, 159 So. 
564 

88. Cal—In re Cutting’s Estate, 155 
P 1002, 172 Cal 191. 
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WILLS § 164 

A codicil need not necessarily be in the usual partly or wholly in the form of a letter,power of 
form of such an instrument If it is in writing attorney,or deed,^^ or although its only provision 
and properly executed,90 and is an otherwise legal .g ^ ^ 95 to a decree of 

declaration of the testator’s intention which he wills . gc h j i i 

to be performed after his death,91 it must be given ^ will and codicil are separate instru- 

effect as a codicil Hence, an instrument, executed purpose of considering the formality 

with a testamentary purpose and the requisite of their execution,the validity of the one not 
formalities, may operate as a codicil, although it is being dependent on the validity of the other,^8 and 


89 Md—Dietrich v Morgan, 20 A 
2d 175, 179 Md 553 

90 NY—In re Johnson*s Estate, 7 
NTS 2d 81, 169 Misc 215 

Pa—^In re Hengen's Estate, 12 A 2d 
119, 337 Pa 647—In re Baker’s 
Estate, 200 A 2d 65, 331 Pa 33 
In re Dahringer’s Estate, Orph, 
36 Del Co 282—In re Wenrich's 
Will, Orph, 43 SchLegPec 77 
Execution of codicils generally see 
infra § 198 

91 Pa—In re Hengen's Estate. 12 
A 2d 119, 337 Pa 547 

In re Palmer’s Estate, Orph, 66 
MontgCo 44, 64 York Leg Rec 81 
“Desire” and “wish” 

Where in codicil testatrix stated 
her “desire” was that all taxes ap¬ 
plicable to the property should be 
paid out of it and remainder paid 
to her brothers, and that her “wish” 
was that “immediate distribution” 
should be made when the property 
was received by her “executois,” the 
codicil was not merely expressive of 
a wish but was a testamentary dis¬ 
position 

N Y —In re Bosworth’s Will, 56 N 
YS2d 422, 269 App Div 252 
Envelope 

An envelope which contained se¬ 
curities and which was found in tes- 
tatiix' safe deposit box and appar¬ 
ently executed after execution of 
Will, having on its face instructions 
signed by testatrix addressed “to 
my executor,” directing delivery of 
securities to “Mr G-earhart,” and 
also bearing words “Property of 
Charles C Gearhart” and “Held foi 
safe keeping,” was testamentary in 
character, and was entitled to pro¬ 
bate as a codicil 

Pa—In re Glass’ Estate, 1 A 2d 239, 
331 Pa 661, 117 ALB 1322 
Undated paper 

A paper in deceased’s handwriting 
and signed by deceased, but not dat¬ 
ed, stating “X want Mamie to have 
my house” at designated address, and 
found in a drawer, together with de¬ 
ceased’s will and other important 
papers, pinned to active page of 
savings account book, was testa¬ 
mentary in character and was en¬ 
titled to probate as a codicil, where 
paper could accomplish its intended 
purpose of conveying realty only as 
a testamentary disposition, and evi¬ 
dence disclosed that paper was exe¬ 
cuted subsequent to wilL 

94 CtJ.S.—61 


Pa—In re Hengen's Estate, 12 A 2d 
119, 337 Pa 547 

Writing held not testamentary in 
chaiacter 

A writing signed by a testator sub¬ 
sequent to the date of his will stat¬ 
ing his desire that in distributing his 
estate equally between his sons as 
provided in the will, credit should be 
taken and necessary adjustments 
made for advancements made to each 
during testator's lifetime as therein¬ 
after listed, so that the two sons will 
divide the estate equally, is not tes¬ 
tamentary in character, and may not 
be probated as a codicil to the will 
Pa—In re Nagele's Estate, 87 Pa 
Dist&Co 140, 3 Fiduciary 669, 71 
Montg Go 1 

92. Pa —In re Kruk’s Estate, Orph , 
95 PittsbLegJ 246 
Va —Corpus Juris quoted In Hen¬ 
derson V Henderson, 33 S E 2d 181, 
183, 183 Va. 663 
68 C J p 645 note 36 
PartLcnlar letters 

<1) A letter written by testator to 
designated executors bearing same 
date as holographic will, which told 
executors that testator wanted them 
to see that a friend to whom specific 
bequest had been made would re¬ 
ceive her money as soon as possible, 
and which expressed hope that such 
friend should never be in want, could 
not be admitted to probate as a co¬ 
dicil 

Cal—In re Loud’s Estate, 161 P 2d 
49, 70 Cal App 2d 399 

(2) A letter written by the testa¬ 
trix to her attorney stating particu¬ 
lars in which she wished to change 
her original will, where the letter 
was signed by the testatrix in the 
presence of witnesses, is valid as a 
codicil 

Mich—In re Henry’s Estate, 244 N 
W 141, 259 Mich 499, adhered to 
248 NW 863, 263 Mich 410 

(3) A letter from testatrix to her 
brother, stating that she would 
“now” have to make change in her 
will and that she “now” wanted be¬ 
quest to named person to go to such 
brother, directing him to keep letter 
intact for “business-like transfer” 
and in case there should be trouble, 
stating that testatrix wanted such 
brother to have what she planned for 
another brother, to whom will de¬ 
vised property, and expressing her 
anxiety for addressee and his family 

961 


to be cared for in his old age, was 
properly admitted to probate as cod¬ 
icil to Will 

Va—Henderson v Henderson, 33 S 
E 2d 181, 183 Va 663 

(4) A letter from testatrix to pro¬ 
ponent reciting that she had made 
certain provisions, which were not 
m fact made in. will admitted to 
probate, did not itself constitute a 
will, under concededly applicable 
Pennsylvania law, and was not en¬ 
titled to be admitted to probate as 
codicil 

N Y —In re Pryll’s Estate, 107 NY. 

S 2d 415, 200 Misc 828 

93. Va—Corpus Juris quoted lu 
Henderson v Henderson, 33 S B 2d 
181, 183, 183 Va 663 

68 C J p 645 note 37 

94. Va— Corpus Juris quoted In 
Henderson v Henderson, 33 SB 2d 
181, 183, 1S3 Va 663 

68 C J p 645 note 38 
95 Pa—In re Baker's Estate, 200 
A 65, 331 Pa 33 

Va— Corpus Juiis quoted In Hender¬ 
son V Henderson, 33 S E 2d 181, 
183, 183 Va 663 
68 C.J p 645 note 39 
Nominating other persons 

A codicil, nominating other per¬ 
sons as executors unless the person 
nominated in will should be willing 
to serve as executor for total fee of 
one thousand dollars, effected a con¬ 
ditional nomination of executor nam¬ 
ed in will which was valid 
Ind—Butler University v Danner, 
50 NB2d 928, 114 Ind App 236, 
rehearing denied 51 NE 2d 487, 114 
Ind App 236 

96. NY—In re Johnson’s Estate, 
174 NYS 493, 106 Misc 451, af¬ 
firmed 176 NY.S 905, 188 App 
Div 964 

97. N Y —Osburn v Rochester 

Trust & Safe Deposit Co, 136 N 
Y S 869, 152 App Div 236, modified 
on other grounds 102 NE 571, 209 
NY 54. 46 LRA.NS, 983, Ann 
Cas 1915A 101 

In re Johnson’s Estate, 174 N T 
S 493, 105 Misc 451, affirmed 176 
NYS 905, 188 App Div 964 

98. N Y.—Osburn v Rochester 

Trust & Safe Deposit Co, 136 N 
YS 859, 162 App Div 236, modified 
on other grounds 102 NE 571, 209 
NT 54, 46 LRA„NS, 983, Ann 

1 Casl915A10L 



§ 164 WILLS 

the designating name being immaterial 

A codicil must be certain and definite in order to 
be efifective,^ but a codicil will not be declared void 
for uncertainty if it is possible to arrive at any rea¬ 
sonable construction which will give it validity 2 
Where the testator executed a codicil which is am- 
bigprous, the courts are not bound to endeavor to give 
it effect save in so far as it appears from the lan¬ 
guage that facts have arisen under which the testa¬ 
tor directed that it should be declared valid ^ A cod¬ 
icil need not be on the same paper as the will, or 
be physically attached to the will^ or, if there are 
several codicils, to each other,^ but may consist of 
several separate sheets of paper ® Where a will and 
the codicil thereto are both legally executed, the 
fact that the codicil was written in the blank space 
between the last dispositive item and the testimonium 
clause does not invalidate the instrument Where 
a codicil fails as a supplement to the will because 
of the will's being nonexistent or insufficiently 
executed, it may operate as an independent testa¬ 
mentary disposition of property, if it is complete 
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in Itself 8 The rule is otherwise where the codicil 
IS incapable of execution independently of the will ^ 
A statute requiring a will, in order to be valid, to 
contain a clause revoking all former wills, does not 
apply to a codicil 

Reference to mill or other writing While a cod¬ 
icil must in effect refer to some existing will,^l 
or at least be sufficiently connected therewith,l2 it 
need not do so specifically 12 Where the codicil does 
not refer specifically to any will, however, it must 
be taken to refer to the last executed will a 
provision in a codicil, not specifically referring to 
any will, revoking a bequest revoked by the last 
executed will, will be disregarded as meaningless, 
having nothing on which to operate,but such 
provision does not invalidate the remainder of the 
codicil A codicil is not invalidated because it 
contains a reference to a previous writing,and a 
codicil executed in accordance with the requirements 
of statute, may, by an appropriate reference, incor¬ 
porate within itself a document or paper not so 
executed^® Where the codicil clearly and unmis- 


99 N'T—^In re Johnson’s Estate. 
174 NYS 493. 105 Misc 451, af¬ 
firmed 176 NTS 906. 188 App Div 
954 

1. Pa—In re Erhart’s Estate, Orph , 
35 Erie Co 40 

2. Kan—^Fauser v Jordan, 103 P 2d 
S62, 152 Kan 407 

Pa—In re Boyer’s Estate, Orph, 2 
Fiduciary 553 

Va—^Domestic & Foreign Missionary 
Soc V Crippled Children’s Hospi¬ 
tal, 176 SE 193, 163 Va 114 
Debatable meauiiLg' 

Fact that true meaning and in¬ 
tent of legacies of holographic codi¬ 
cils were debatable would not wai- 
rant declaring controversial legacies 
void for uncertainty, where reason¬ 
able construction which would give 
■validity to legacy and carry out 
wishes of testatrix with respect 
thereto could be reached 
Va —Domestic & Foreign Mission¬ 
ary Soc V Crippled Children's Hos¬ 
pital, supra 

3. NT—In re Werlich, 130 NE 
632, 230 NY 516 

Okl —Reeves v Duke, 137 P 2d 897, 
192 Okl 619, 147 ALR 634 
4- Cal —In re Graham’s Estate, 183 
P 952, 42 Cal App 653 
N C —In re Thompson’s Will, 145 S 
B 393, 196 NC 271, 62 A L. R 288 

5. Cal—In re Johnston’s Estate, 
221 P 382. 64 Cal App 197 

68 C J p 645 note 47 

6. Cal —In re Morrison's Estate, 

220 P2d 413, 98 Cal App 2d 380 ; 

Rule of mtegration 

Where testator the day before 
his death wrote on a sheet of paper 


that he intended it to be his will and 
that it was intended to "help these 
people," and witnesses signed that 
sheet of paper, and testator took that 
sheet and a second sheet and folded 
them and put them in an envelope 
which he sealed and gave to a friend 
to take to bank, and after testator’s 
death the second sheet was found to 
contain in testator’s handwriting a 
list of names of persons to which 
testator desired to have bequest and 
devise made, and second sheet was 
not signed, rule of integration was 
applicable rather than principle of 
incorporation by reference, and the 
two sheets were a codicil to will 
Cal—In re Morrison’s Estate, supra 

7. Ohio —Clark v. Carpenter, 14 
Ohio App 278 

8. NT —^Matter of Emmons’ Will, 
96 NYS 606, 110 App Div 701 

9. Pa—Hiller's Estate, 9 Kulp 64 

10. Ill—Abdill V Abdill, 128 NE 
741, 295 Ill 40 

68 C J p 646 note 67 

11. Cal —In re Graham’s Estate, 
183 P 962, 42 Cal App 653 

Mont—^In re Hansen's Estate, 254 
P2d 1073, 126 Mont 622 

12- Wash—State v Superior Court 
for Spokane County, 256 P 960, 
143 Wash 578 
68 C J p 645 note 49 
Reasonable cer-bainty 
When a codicil is on a separate 
sheet of paper and found at a place 
where will is not kept, there must 
be something about it or within it 
that identifies with reasonable cer¬ 
tainty the will to which it is to be 
a codiciL 


Okl—Reeves v Duke, 137 P 2d 897, 
192 Okl 619, 147 ALR 634 
13- Va—Perkins v Jones, 4 SE 
833, 84 Va 358, 10 Am S R 863 
68 C J p 645 note 50 
14:. Cal —In re Graham’s Estate, 183 
P 952, 42 Cal App 653 
15. Cal —In re Graham’s Estate, 
supra 

Revocation by codicil see infra 
§ 276 

18. Cal—In re Graham's Estate, su¬ 
pra. 

17 Ill—In re Apsey’s Estate, 1 N 
E2d 558, 285 Ill App 29 

18 Cal—In re Dobrzensky's Estate, 
232 P2d 886, 106 Cal App 2d 134 

Ill—Eschmann v Cawi, 192 NE 
226, 357 Ill 379 
68 CJ p 641 note 90 [c] (4) 
Incorporation by reference as ap¬ 
plied to wills see supra § 163 
Will 

(1) Where codicil, admittedly 
written, signed, and dated by testa¬ 
trix, expressly referred to and suf¬ 
ficiently identified her foimal will, 
codicil operated to incorporate for¬ 
mal will by reference as part of cod¬ 
icil 

Cal—In re Dobrzensky’s Estate, 232 
P2d 886, 105 Cal App 2d 134 

(2) Where codicil refers to restric¬ 
tions in the body of the will, such 
reference is to be given the same 
effect as if set forth in the codicil 
Pa—In re Onderdonk's Estate, 189 A 

560, 125 Pa Super 124 

(3) Pact that purported will was 
not duly attested does not militate 
against effectiveness of codicil con- 
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takably refers to another paper so as to preclude 
all doubt of Its identity, and where the evidence is 
clear that the testator intended to make that paper 
part of his will, proof of proper execution of the 
codicil establishes both instruments as the will of 
the testator 

§ 165. Instrument Operating as Will and 
Also as Other Document 

An instrument may be sustained as a will and also 
as another instrument, such as a contract or deed. 

While ordinarily the same instrument cannot op¬ 
erate both as a will and as some other transfer of 
property,20 it sometimes happens that an instrument 
is so drawn that part of its provisions may be sus¬ 
tained as a will and the remainder, relating to an¬ 
other distinct subject matter, as another instru¬ 
ment,2i as, for example, a contract22 or a deed 23 
To have this effect it must employ variant and 
distinct terms in reference to different pieces of 


WILLS §§ 164-166 

property, clearly indicating the intent to give the 
instrument a testamentary effect as to one and a 
present operation as to the other 24 it is obvious 
that an instrument cannot operate both as a will 
and a deed with respect to the same property 25 
Neither can the same instrument be both a contract 
and a will as to the same property 26 

§ 166. Alterations 

A testator may alter or change his will as he pleases, 
provided the alterations are made in compliance with the 
requirements of law. 

‘'Alteration,” as applied to wills, has been defined 
as a change m the words of a will by addition, or 
erasure, or both, made by the testator or some one 
acting under his authority, after the execution of 
the will 27 A testator may alter or change his will 
as often as he pleases, and in any respect that suits 
his fancy, 28 provided the alterations are made in 
compliance with statutory requirements.29 Addi- 


tammg proper reference to will, since 
execution and attestation of codicil 
cures defects and omissions in exe¬ 
cution of incorporated document 
Ill—^Eschmann v Cawi, 192 NE 226, 
257 Ill 379 

Doctrine held not appUcahle 

Wheie a memorandum written on 
an envelope in decedent’s hand and 
dated and signed by decedent, and 
which was offered for probate as a 
codicil to decedent's will, made no 
reference to notation on envelope 
written by third person to whom de¬ 
cedent delivered envelope or to con¬ 
tents thereof, which consisted of a 
savings bank book, the doctrine of 
incorporation was not applicable so 
as to lend meaning to memorandum 
by reference to other writings or 
contents of envelope 
Cal —In re Coffin's Estate, 112 P 2d 
34, 44 CalApp2d 178 

19. Ill—^Eschmann v Cawi, 192 N 
E 226, 357 Ill 379 

20. Ala—Thompson v. Johnson, 19 
Ala 59 

68 C J p 646 note 59 
•’Will" distinguished from other in¬ 
struments see supra §§ 136-148 

21. Tenn—Jones v Jones, 43 SW 
2d 205, 163 Tenn 237 

Attempted testamentary disposition 
held invalid 

Where instrument contained two 
independent contracts first part be¬ 
ing an ordinary farm lease in no 
way related to last clause of lease 
which provided that title to personal¬ 
ty upon farm at time of death of 
lessor should pass to lessees if death 
occurred while contract was in ef¬ 
fect, the last clause was an attempt¬ 
ed testamentary disposition of per¬ 
sonalty to take effect at death of 


lessor under certain conditions and 
was invalid because not executed 
under formalities required to make 
a will 

Ind—Crowell v Hines, 69 N E 2d 
135, 117 IndApp 56 

22. Kan—^Poster v Allen, 152 P 2d 
818, 159 Kan 116 

Mich—In re Boucher’s Estate, 46 
NW2d 577, 329 Mich 569 
Pa—In re Callahan's Estate, 79 Pa 
Dist & Co 530, 2 Fiduciary 602 
68 C J p 646 note 61 

A single written instrument may 
constitute both a will and a con¬ 
tract 

Cal —In re Watkins' Estate, 108 P 
2d 417, 16 Cal 2d 793, prior opinion 
104 P 2d 389, rehearing denied 109 
P 2d 1 

Chase v Leiter, 215 P 2d 756, 96 
Cal App 2d 439—Security-First Nat 
Bank v Stack, 90 P 2d 337, 32 Cal 
App 2d 586—^Norton v Estate of 
Norton, 183 P 214, 41 Cal App 
614 

Partnership agreement 

Where partnership agreement be¬ 
tween decedent and another contain¬ 
ed provisions relating to disposition 
of decedent’s interests therein upon 
his death, and where, although cer¬ 
tificate signed by attesting witness¬ 
es did not describe instrument as a 
will or state that decedent declared 
it to be such, oral testimony estab¬ 
lished that decedent knew nature of 
instrument, that he intended it to be 
his will, and that it was duly exe¬ 
cuted as such in conformity with 
statute, dispositive provisions of 
agreement would be admitted to 
probate as decedent’s will 
NY—In re Dash’s Will, 120 NTS 
2d 621. 


23 R I—Merrill V Boal, 132 A 721, 

45 AL.R 830, 47 RI 274 
68 C J p 646 note 62 

24. Tenn—Jones v Jones, 43 S W 
2d 205, 163 Tenn 237 
68 C J p 646 note 63 
Inter vivos and after death 

The same instrument cannot serve 
to dispose of the same property inter 
vivos and again after the maker’s 
death 

Mich—In re Boucher’s Estate, 46 N 
W2d 577, 329 Mich 569 
R I—Merrill v Boal, 132 A 721, 47 
RI 274, 45 ALR 830 

25 RI —Merrill v Boal, supra 
68 C J p 646 note 64 

26 Mich —In re Boucher's Estate, 

46 NW2d 577, 329 Mich 569 
Wis—In re Beyschlag's Estate, 231 

NW 165, 201 Wis 613 
27- Neb—In re Diener, 113 NW. 

149, 150, 79 Neb 569 
'^Revocation” distinguished 
Conn —Appeal of Miles, 36 A 39, 41, 
68 Conn 237 

2 CJ p 1167 note 93 [a] 
"Spoliation” distinguished 
Neb—In re Diener, 113 NW. 149, 
79 Neb 439 

2 CJ p 1167 note 93 [b] 

28 Pa—In re Vey's Estate, Orph , 
87 Pittsb Leg J 237 
SC—Guerm v Hunt, 110 SE 71, 
118 SC 32 
68 C J p 646 note 67 
29. Mich —In re Houghten’s Estate, 
18 NW2d 254, 310 Mich 613—In 
re Houghten’s Estate, 17 NW2d 
774, 310 Mich 613, rehearing de¬ 
nied 18 NW2d 254. 310 Mich 613 
Pa—In re Ducommun’s Estate, 
Orph, 2 Fiduciary 69, 63 Lane L 
Rev 11 

68 C J p 646 note 67. 
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§§ 166-167 WILLS 

tions, erasures, interlineations, or other alterations 
are valid and effective when made prior to the execu¬ 
tion of the will,and the will so changed is the 
one which should be received While it has been 
held that alterations made subsequent to the execu¬ 
tion of the will are of no effect whatever,and do 
not impair its validity as a whole,33 especially where 
the alterations made are of an immaterial nature and 
do not change the legal effect of the provisions of 
the will,34 there is authority that a material altera¬ 
tion made after the execution of the will may op¬ 
erate as a destruction of the will 35 An alteration 
does not affect the validity of the provisions not 
altered, but only those altered, where the two are 
separable and enforceable independently of each 
other,36 and, according to some decisions, the pro- 

C. EXE 

§ 167. Statutory Requirements 
a In general 
b. Purpose of statutes 
c Intent of testator as affecting opera¬ 
tion of statutes 

d. Sufficiency of compliance with stat¬ 

utes 

e. Character of property disposed of as 

affecting requirements 


visions altered are not affected, but may be pro¬ 
bated as they first stood, provided their original lan¬ 
guage can be ascertained 37 Where the alteration 
IS an immaterial one, validity of the will is not 
affected whether made before or after the execution 
of the will,33 and the alteration, addition, or inter¬ 
lineation 111 such cases is ignored 39 

Interlineations in a will amounting to the filling 
of blanks,40 or which are necessary to the sense 
of the will4l and which do not change the sense 
thereof,43 are deemed to have been written before 
the will was executed. The retracing of the signa¬ 
ture of one of the attesting witnesses will not in¬ 
validate a will otherwise regular and properly ex¬ 
ecuted. 4 3 An immaterial alteration by a stranger 
without fraudulent intent has no effect.44 


f. Complete execution prevented by act 
of God 

a. In General 

A wiM must be executed in accordance with statutory 
requirements or it will be void, and these requiiements 
apply to all instruments which are testamentary in char¬ 
acter, unless otherwise provided. 

The right to make a will is created and regulated 
by statutes, as discussed supra § 3, the provisions of 
which prescnbmg the method of execution are 


30- Pa—^In re Morrow's Estate, 64 
A 313, 204 Pa 479 
68 C J p 646 note 68 
Necessity of noting alteration in at¬ 
testing clause see infra § 197 
"Alterations are entirely immate¬ 
rial unless they were in fact made 
after the will’s execution " 

Wis—In re Home’s Will, 284 NW 
766, 231 Wis 227, rehearing denied 
285 NW 754, 231 Wis 227 
Part of wall 

(1) Alterations are part of will as 
originally executed if made before 
execution 

Wis—In re Home’s Will, supra. 

C2> A testator’s initialed interlin¬ 
eations of words "higher’' and "or 
higher” between words "college” and 
"education” in one paragraph of 
will and with his initials m sub¬ 
scribing witnesses' presence at time 
of executing will constituted part of 
such paragraph 

NT—^In re Schreiner's Will, 137 N 
YS2d 217 

31. U S —City Nat Bank of Colum¬ 
bus v Slocum, CCA Ohio, 272 F 
11, certiorari denied 42 S Ct 49, 267 
V S 637, 66 LEd. 409 

32. NH—^Ruel v. Hardy, $ A. 2d 
753, 90 NH 240 

68 C J. p 647 note 72. 


33. Ark —^Musgrove v Holt, 240 S 
W 1068, 183 Ark 365 

68 C J p 647 note 74 
Alterations as not revoking will see 
infra § 282 

34. Pa—In re Griffith's Estate, 67 
A 2d 893, 358 Pa 474 

In re Henne's Estate, Orph., 39 
Berks Co 1 
68 C J p 647 note 76 
Erasures or striking of letters 
A will was not rendered invalid 
by certain erasures or stnkmg of 
letters not shown to have heen of 
particular importance. 

La—Succession of Patterson, App, 
22 So 2d 214 

35. Wis—^Moore v Halberstadt, 16 
NW2d 819, 246 Wis 263—In re 
Wilson, 8 Wis 171 
Obliteratioii of date which is nec¬ 
essary part of will is a material al¬ 
teration and, in absence of proof 
sufficient to establish that it was au¬ 
thorized or to otherwise satisfacto¬ 
rily explain the alteration, the altera¬ 
tion operated as a destruction of the 
will. 

Wis —^Moore v Halberstadt, 16 N.W 
2d 819, 246 Wis 263 
Suspicioasness of alteratlonEr 
Opportunities for making altera¬ 
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tions in will are so great, and re¬ 
quirement of statute that will shall 
not take effect unless executed with 
due formality so strict, that appar¬ 
ent alterations in will are looked on 
with suspicion 

Okl—^In re Cravens’ Estate, 242 P 2d 
135, 206 Okl 174, 35 A L R 2d 615 

36. RI—Nelen v Nelen, 161 A. 121 
68 C J p 647 note 76 

37. NT—In re Enright's Will. 248 
NTS 707, 139 Misc 192 

68 C J p 647 note 77, 

38 Pa—In re Hausman’s Estate, 
Orph, 26 Erie Co 26 
Ta—^Jenkins v Trice, 147 SE 251, 
152 Va 411 

39. Pa—^In re Teed’s Estate, 74 A 
646, 225 Pa 633, 133 Am S R 896 

40 Ill—^Martin v Martin, 165 NE 
644, 334 111 115, 67 A L R 1127 

41. Ill—^Martin v Martin, supra. 

42. Ill —^Martin v Martin, supra 

43. Ill—Craig V Wismar, 141 NB 
766, 810 Ill 262 

68 C J p 648 note 84. 

44. DC—^Mclntire v Mclntire, 19 
D C 482, affirmed 16 S Ct 814, 162 
US 383, 40 LEd. 1009. 
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mandatory m charactci,45 and the will must be ex¬ 
ecuted in accordance with the prescribed require¬ 
ments or it will be void,^® and the property therein 
described will descend as intestate property,and 
nothing will pass to the beneficiaries therein nam¬ 


ed'^® The statutory requirements as to execu¬ 
tion apply to all instruments whatsoever which are 
of a testamentary character, whatever their form 
may be,^^ unless the legislature otherwise pro¬ 
vides A will is either valid or invalid as an 


45 Ark—Leister v Chitwood, 225 
SW2d 936, 216 Ark 418 
Cal —^Kelly v Bank of America Nat 
Trust & Sav As&’n, 246 P 2d 92, 
112 CalApp2d 388, 34 A L R 2d 

578 

Ill—Spangler v Bell, 60 NE2d 864, 
390 Ill 162—Brehe v Wilkie, 26 
NE2d 476, 373 Ill 409 
Mo—Morton v Simms, 263 SW2d 
435—Brownfield v Brownfield, 249 
S W 2d 389—Capps v Adamson, 242 
SW2d 666, 362 Mo 639—Wright 

V McDonald, 233 SW2d 19. 361 
Mo 1—Potter v Ritchardson, 230 
SW2d 672, 360 Mo €61 

Neb—In re Kaiser’s Estate, 34 NW 
2d 366, 160 Neb 295—In re Cagle’s 
Estate, 270 NW 664, 132 Neb 
47—In re Smith’s Estate. 266 N 
W 611, 130 Neb 739 
ND—In re Lyons’ Estate, 68 NW 
2d 846 

Okl —Corpus Juids cited In In re Ab¬ 
rams’ Will, 77 P2d 101, 103, 182 
Okl 216 

Tenn—Ball v Miller, 214 SW2d 446. 

31 Tenn App 271 
68 C J p 648 note 89 
46. Ark—Leister v Chitw’ood, 225 
SW2d 936. 216 Ark 418—Evans 

V Evans. 101 SW2d 435, 193 Ark 
585 

Cal —In re Krause’s Estate, 117 P 
2d 1, 18 Cal 2d 623 
In re Chase’s Estate, 124 P 2d 
895, 61 Cal App 2d 353—In re Al¬ 
berts’ Estate, 100 P 2d 638, 38 Cal 
App 2d 42 

Colo—^In re McGary’s Estate, 258 P 
2d 770, 127 Colo 496 
Conn—Bowen v Morgillo, 14 A 2d 
724, 127 Conn 161 

Ill—In re Lagow’s Will, 62 NE2d 
469, 391 Ill 72—Spangler v Bell, 
60 NE2d 864. 390 Ill 152 
Ind —Fletcher Trust Co v Morse, 
101 NE 2d 668, 230 Ind 44 

Granger’s Estate v Gosport Cem¬ 
etery Ass’n, 118 NE2d 386, 124 
Ind App 686, rehearing denied In 
re Granger’s Estate, 119 NB2d 
437, 124 Ind App 686—Bulen v 

Pendleton Banking Co, 78 NE2d 
449, 118 Ind App 217—Hinton v 
Bryant, 190 NE 664, 99 Ind App 
38 

EAn—^Humphrey v. Wallace, 216 P 
2d 781, 169 Kan 58—In re Koel- 
len’s Estate, 176 P 2d 644, 162 Kan 
395 

Ky —^Letcher’s Trustee v Letcher, 
194 SW.2d 984, 302 Ky 448— 

Floyd V. Christian Church Widows 
and Orphans Home of Kentucky, 
176 SW'2d 125, 296 Ky- 196, 151 
ALB. 1230. 


La—Succession of Berdon, 12 So 2d 
654, 202 La 621 

Miss—Warren v Sidney's Estate, 
184 So 806, 183 Miss 669 
Mo—^Wyers v Arnold, 147 SW2d 
644. 347 Mo 413, 134 ALR 876, 
certiorari denied Arnold v Wyers, 
61 set 1112, 313 US 589, 85 L 
Ed 1544 

Mont —^In re Woodburn's Estate, 
273 P 2d 391—Trenouth v Mulron- 
ey, 227 P 2d 690, 124 Mont 499— 
In re Watts’ Estate, 160 P 2d 492, 
117 Mont 605—In re Bragg’s Es¬ 
tate. 76 P2d 67. 106 Mont 132 
Neb—In re Coons' Estate, 48 NW2d 
778, 154 Neb 690—In re Kaiser’s 
Estate. 34 NW2d 366, 150 Neb 295 
—In re Cagle’s Estate, 270 NW 
664. 132 Neb 47—In re Smith’s 
Estate, 266 NW 611, 130 Neb 739 
N J —In re D’Agostino’s Will, 75 A 
2d 913, 9 NJ Super 230—In re Di 
Persia's Estate, N J Co , 75 A 2d 
833, 9 NJ Super 576 
In re Amsden's Will, 191 A 801, 
121 NJEq 671 

NY—In re Douglas' Will, 83 NY 
S 2d 641, 193 Misc 623—In re 

Thompson’s Will, 68 N Y S 2d 123, 
189 Misc 873—In re Karlinski's 
Estate, 43 NYS2d 40, 180 Misc 
44—In re Jones’ Estate, 285 NYS 
894, 157 Misc 847—In re Bremer’s 
Will, 281 NYS 264, 156 Misc 160, 
affirmed 283 NYS 159, 157 Misc 
221 

In re Begun’s Will, 123 N Y S 2d 
782 

N C —Paul V Davenport, 7 S E 2d 
352, 217 NC 154 

N D—In re Lyons’ Estate, 68 N W 2d 
845—In re Baur's Estate, 54 NW 
2d 891—Johnson v Weldy, 64 NW 
2d 829—McKee v Buck, 4 NW 2d 
652, 72 ND 86 

Ohio—Bloechle v Davis, 8 N E 2d 
247, 133 Ohio St 416 
Pa —In re Cohen’s Estate, 61 A 2d 
704, 366 Pa 161—In re McClellan’s 
Estate, 189 A 315, 325 Pa 257 
In re Barone’s Estate, Orph, 2 
Fiduciary 149—In re Ducommun’s 
Estate, Orph, 2 Fiduciary 69, 53 
Lane Rev 11—^In re Gray’s Estate, 
Orph, 12 FayL J 175—In re Gran- 
kuskie’s Estate, Orph , 40 Lack Jur 
94, 63 York Leg Rec 56 
Tenn—Lawrence v Lawrence, 250 
SW2d 781, 35 Tenn App 648— 
Eslick V Wodicka, 215 SW2d 12, 
31 Tenn App 333—^Ball v Miller, 
214 SW2d 446, 31 Tenn App 271 
Utah—In re Alexander’s Estate, 139 
P2d 432, 104 Utah 296 
Vt—In re Moon’s Will, 176 A 410, 
107 Vt 92 


Va—Bell V Timmins, 58 S E 2d 55, 
190 Va 648—McBlroy v Rolston, 
34 SE2d 241, 184 Va 77 
WVa—Goetz v Old Nat Bank of 
Martinsburg, 84 S E 2d 759—In re 
Winzenrith's Will, 65 S E 2d 897, 
133 WVa, 267—Black v Maxwell, 
46 SE2d 804, 131 W.Va. 247 
68 CJ p 648 note 90 
Requirements for execution of: 
Holographic wills see infra § 205 
Nuncupative wills see infra §§ 
215-217 

Change of statutory requirements 
subsequent to execution of will see 
supra § 150 

47- Ind—Bulen v Pendleton Bank¬ 
ing Co. 78 NE2d 449, 118 Ind 
App 217—Hinton v Bryant, 190 
NE 554, 99 Ind App 38 
Md—Biengle v Tucker, 80 A 224, 
114 Md 597 

48. Iowa —Ramsey v Ramsey, 
186 NW 627, 192 Iowa 1356 

48. Aik—Stewart v Tucker, 188 S 
W2d 125, 208 Ark 612 
Conn —Bowen v Morgillo, 14 A 2d 
724, 127 Conn 161 

N Y —In re Karlinski’s Estate, 43 N 
YS2d 40. 180 Misc 44—In re Pe- 
no’s Estate, 221 NYS 205, 128 
Misc 718 

In re Bradbury’s Estate, 53 N 
YS2d 948 

Ohio—Thomas v Dye, App, 127 N 
B2d 228 

Okl—^Hooker v Barton, 284 P 2d 
708 

Pa—Stazewski v Peoples-Pittsburgh 
Trust Co. 56 PaDist&Co 649, 94 
PittsbLegJ 41 

R I —Cutroneo v Cutroneo, 98 A 2d 
921 

68 C J p 649 note 93 
A deed, if testamentary In char¬ 
acter, would be of no effect where 
it was not executed in the manner 
which would entitle it to probate as 
a will 

Ga —Childs v Mitchell, 50 S E 2d 
216, 204 Ga 542 

Kan—^Ammon v Ammon, 237 P 926, 
119 Kan 164 

Indorsement on hank records 

Where bank cashier, in accord¬ 
ance with depositor’s desire, indors¬ 
ed signature card and ledger sheet 
to effect that in case of depositor's 
death funds in savings account be 
paid to sister-m-law, attempted tes¬ 
tamentary disposition did not give 
sister-in-law title to funds 
Utah—Helper State Bank v Cru-b, 
61 P 2d 318, 90 Utah 207 


50. Neb—Tobas v Mutual Bldg & 
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entirety as far as the execution is concerned All 
the requirements stand as of equal importance and 
must be observed,^^ however insig-nificant they may 
be in themselves, or however meaningless they may 
be when considered in relation to the circumstances 
of the particular case ^3 Courts are entirely lack¬ 
ing in power to dispense with any of the require¬ 
ments of the statutes, or to supply defects in the 
execution of the will A failure to comply with 
any one of the requirements is fatal to the va¬ 
lidity of the will,55 and no defect in its execution 
can be aided or supplied by parol proof, as dis¬ 
cussed infra § 391 However, a will must be 
sustained as legally executed if possible,55 and 
where the requirements have been complied with, 
the will must be upheld,57 as courts have no power 
to prescribe other requirements.58 If the will is 
executed m accordance with the statutory require¬ 
ments, It IS of no consequence who drafted the in¬ 
strument or under what circumstances it was 
drafted 59 


Liberal or strict construction While some au¬ 
thorities have declared that statutes governing the 
execution of wills are to be liberally construed,60 
other authorities have declared m favor of strict 
construction 6i 

The words ^^execute^^ and ^'execution/* as used in 
a statute relating to wills, are employed plainly 
to designate the whole operation, including both the 
signature or acknowledgment of the testator, and 
the attestation of the subscnbmg witnesses, they 
are not used to designate the testator's part alone 62 

b. Purpose of Statutes 

The purpose of statutes prescribing formalities for the 
execution of wills is to guard against and prevent mis¬ 
take, imposition, undue influence, fraud, or deception, 
and not to restrain the power of testators to dispose of 
their property. 

The purpose of the statutes prescribing formali¬ 
ties for the execution of wills is to guard against 
and prevent mistake, imposition, undue influence, 
fraud, or deception,63 to afford means of determin- 


Loan Ass’n of North Platte, 24 N 
W 2d 870, 147 Neb 676 
Stock jointly held 

The statute providing: that when¬ 
ever certificates of stock m building 
and loan associations are made pay¬ 
able to joint account of two or 
more persons, the account repre¬ 
sented thereby shall be payable to 
the survivor, 15 an exception to the 
statute of wills and applies, even 
though it may conflict with the stat¬ 
ute of wills 

Neb —Tobas v Mutual Bldg & Loan 
Ass’n of North Platte, supra 

51 NY —Matter of O’Neil’s Will, 91 
NY 516 

In re Fults’ Will, 69 NYS 766, 
42 APpBiv 593 

A defect in the ezecntion attaches 
to the entire instrument 
Colo—Ireland v Jacobs, 163 P 2d 
203, 114 Colo 168, 161 ALR 1413 

52 N J —In re Amsden’s Will, 191 
A 801, 121 N JEq 671 

Tex —Whatley v McKanna, Civ App , 
207 SW2d 645, error refused no 
reversible error 
68 C J p 649 note 95 
Compliance cannot he abridged 
N Y —In re Lyons’ Will, 75 N T S 2d 
237 

53- Cal —In re Price’s Estate, 112 j 
P 482, 14 Cal App 462 
68 C J p 649 note 96 
Absence of fraud no excuse 

Failure to comply with formalities 
required by a statute enacted for 
prevention of fraud is not excused 
by showing that in particular case 
there was no fraud 
Cal —In re Moore's Estate, 206 P 2d 
413, 92 Cal App 2d 120. 


54. Ill—^In re Lagow’s Will, 62 N 
E 2d 469, 391 Ill 72 

Mont—In re Woodburn’s Estate, 273 
P 2d 391 

N Y —In re Ditson's Estate, 31 N Y S 
2d 468, 177 Misc 648 

Utah—In re Alexander’s Estate, 139 
P2d 432, 104 Utah 296 

WVa—Black v Maxwell, 46 S E 2d 
804, 131 WVa 247 

68 CJ p 649 notes 97, 98 

55. N J —In re Di Persia's Estate, 
75 A 2d 833, 9 NJ Super 576 

NY—Matter v Kellum, 52 N Y 617, 
33 App Div 46 

ND—In re Baur’s Estate, 54 NW 
2d 891 

56. Tenn—Leathers v Binkley, 264 
SW2d 661, 196 Tenn 80 

67. Iowa—Corpus Juris cited in In 
re Klein's Estate, 42 NW2d 593, 
596 

N Y —In re Connor’s Will, 100 N Y 
S2d 879 

68 C J p 649 note 2. 

58. Va —Savage v Bowen, 49 S B 
668, 669, 103 Va 540 

68 C J p 650 note 3 

59 Pa—In re Carson’s Estate, 90 
A 719, 244 Pa 401 

In re Umbles Estate, 177 A 340, 
117 Pa Super 16 

Tenn—^Howell v Brown, 7 Tenn 
App 380 

60 Ky —^Barton’s Adm'r v Barton, 
244 SW2d 770 

Miss—Gordon v Parker, 104 So 77, 
139 Miss 334 

Tenn—Ragsdale v Hill, 269 SW2d 
911, 37 Tenn App 671, applying law 
of Mississippi 

There should be no technical and 

hard rules of construction, where 
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the facts show an effort by the tes¬ 
tator in good faith to execute a 
will 

Miss—Better v Hirsch, 76 So 655, 
115 Miss 614 

Tenn—Ragsdale v Hill, 269 S W 2d 
911, 37 Tenn App 671, applying 
law of Mississippi 

61. Colo —In re McGary's Estate, 
258 P2d 770, 127 Colo 495 

Neb—In re Kaiser's Estate, 34 NW 
2d 366, 150 Neb 295—In re Cagle's 
Estate, 270 NW 664, 132 Neb 47— 
In re Smith’s Estate, 266 NW 611, 
130 Neb 739 

NY—In re Winters’ Will, 98 NYS 
2d 312, 277 App Div 24, affirmed 
98 NE2d 477. 302 NY 666, motion 
denied 100 NE2d 43, 302 NY 845 
In re Ditson's Estate, Sur, 31 
NYS2d 468, 177 Misc 648 
Pa—In re Hunter’s Estate, 196 A 
35, 328 Pa 484 

Strict or substantial compliance with 
requirements see infra subsection 
d of this section 

62. NY—In re Burton. 26 NYS 
824, 4 Misc 512 

23 C J p 279 note 61. 

63. Ark—^Anthony v College of the 
Ozarka, 180 SW2d 321, 207 Ark 
212 

Colo—^In re McGary's Estate, 258 
P 2d 770, 127 Colo 495 
La—Corpus Juris quoted In Soileau 
V Ortego, 180 So 496, 497, 189 
La 713 

Me—^In re Cox' Will, 29 A 2d 281, 
139 Me 261 

Mo—^Wright V McDonald, 233 SW 
2d 19, 361 Mo 1 

Mont—In re Watts’ Estate, 160 P 
2d 492, 117 Mont 505—Corpus 

Juris quoted in In re Bragg’s Es- 
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mg their authenticity,64 and to prevent the sub¬ 
stitution of some other writing in place thereof 6® 
It is not their purpose to restrain or abndge the 
power of testators to dispose of their property, but 
to guard and protect them in the exercise of that 
power 66 

c. Intent of Testator as Affecting Operation of 
Statutes 

The intention to make a will, although clearly stated 
OP proved, will be ineffectual unless the execution thereof 
complies with statutory requirements. 

As discussed infra § 590, it is a cardinal rule of 
construction and interpretation of wills that the in¬ 
tention of the testator as expressed in the will must 
govern However, the intention to make a will, 
although clearly stated67 or proved,68 will be inef¬ 
fectual unless the execution thereof complies with 
the statutory requirements ^9 With respect to the 
execution of a will, the intention of the testator 


is not to be considered at all, but only that of the 
legislature which governs in determining whether 
the will IS properly executed This intent must 
be gathered from the language, and from a con¬ 
sideration of the existing law, the evils intended to 
be remedied, and the remedy applied As has 
been said, when wills truly expressing the intentions 
of the testators are made without observation of 
the required forms, the genuine intention is frus- 

tiated by act of the legislature.'^^ 

d. Sufficiency of Compliance with Statutes 

While it has been declared that the statutory re¬ 
quirements With respect to the execution of wills must 
be strictly followed, it has very generally been held that 
a substantial compliance therewith is sufficient, provided 
there is no violation of the express language of the statu¬ 
tory provisions. 

While it has been declared that the statutory re¬ 
quirements with respect to the execution of WjIIs 

must be strictly,*^6 precisely,''4 or scrupulously 


tate, 76 P 2d 57, 61, 106 Mont 132 

N Y —In re Robinson’s Will, 103 N 
TS2d 967, 201 Misc 439—In re 
Douglas’ Will, NYSur, 83 NYS 
2d 641, 193 Misc 623 

Ohio —Sherman v Johnson, 112 N E 
2d 326, 159 Ohio St 209 

Pa—^In re Bryen*s Estate, 195 A 17, 
328 Pa 122 

Tenn—Ragsdale v Hill, 269 S W 2d 
911, 37 TennApp 671, applying law 
of Mississippi 

Va—French v Beville, 62 S E 2d 883, 
191 Va 842—Bell v Timmins, 58 
S E 2d 55, 190 Va 648—Moon v 
Norvell, 36 SE2d 632, 184 Va 

842 

68 C J p 650 note 5 

64 La —Corpus Juris quoted In 
Soileau V Ortego, 180 So 496, 497, 
189 La 713 

Mont—Corpus Juris quoted in In re 
Bragg’s Estate, 76 P 2d 67, 61, 

106 Mont 132 

68 C J p 650 note 6 

65. La —Corpus Juris quoted In 

Soileau V Ortego, 180 So 496, 497, 
189 La 713 

Mont—In re Swords’ Estate, 284 P 2d 
674—^In re Watts' Estate, 160 P 
2d 492, 117 Mont 605—Corpus Ju¬ 
ris quoted in In re Bragg’s Estate, 
76 P2d 57, 61, 106 Mont 132 

68 CJ p 660 note 7 

66 Me —^In re Cox’ Will, 29 A 2d 
281, 139 Me 261 

Tenn—^Ragsdale v Hill, 269 SW 
2d 911, 37 TennApp 671, applying 
law of Mississippi 

Va—French v Bevxlle, 62 S E 2d 883, 
191 Va 842—^Bell v Timmins, 68 
SE 2d 66, 190 Va. 648 

67. La—Corpns Juris quoted In 
Soileau V Ortego, 180 So. 496, 497, 
189 La. 713. 


Va—Clarkson v Bliley, 3 8 S E 2d 
22, 185 Va 82, 171 ALR 1308— 
Hamlet v Hamlet, 32 S E 2d 729, 
183 Va 453 
68 CJ p 650 note 9 

68 La —Corpus Juris quoted in 
Soileau V Ortego, 180 So 496, 497, 
189 La 713 

NY—In re Truelsen’s Will, 223 NY 
S 691, 130 Misc 172 

69. Cal—In re Jordan's Estate, 184 
P2d 165, 81 CalApp2d 419 

La—Corpus Juris quoted in Soileau 
V Ortego, 180 So 496, 189 La. 713 
Mich—In re Houghten’s Estate, 17 
NW2d 774, 310 Mich 613, rehear¬ 
ing denied 18 N W 2d 254, 310 Mich 
613 

NY—In re Robinson’s Will, 103 NT 
S 2d 967, 201 Misc 439—In re 

Douglas’ Will, 83 NYS2d 641, 193 
Misc 623 

Va—Clarkson v Bliley, 38 S E 2d 22, 
185 Va 82, 171 ALR 130 8—McEl- 
roy V Rolston, 34 S E 2d 241, 184 
Va 77—Hamlet v Hamlet, 32 S 
E 2d 729, 183 Va. 453 
68 C J p 650 note 11 
Question is not what testator mis¬ 
takenly thought he was doing, but 
what he actually did with respect to 
determination of whether will was 
properly executed 

Pa—In re Bryen’s Estate, 195 A 
17, 328 Pa 122 

70. Cal—In re Moore's Estate, 206 
P2d 413, 92 CalApp2d 120 

NT—In re Peabody’s Will, 109 NT 
S 2d 267, 279 AppDiv 826—In re 
Winters’ Will, 98 NTS 2d 312, 277 
App Div 24, motion denied 95 N E 
2d 43, 301 NY 680, affirmed 98 N 
E2d 477, 302 NT 666, motion de¬ 
nied 100 NE2d 43, 302 NY 845— 
In re Stever’s Will, 62 NTS 2d 
348, 268 AppDiv 559. 
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In re McCaffrev's Estate, 20 N 
TS2d 178, 174 Misc 162—In re 
Roughgarden’s Will, 295 NTS 
355, 162 Misc 455—In re Sn>der’s 
Estate, 277 NTS 577, 154 Misc 
156 

In re Begun’s Will, 123 NTS 2d 
782—^In re Rothstein’s Will, 112 N 
YS2d 716 

Okl —Corpus Juris cited in In re 
Abrams’ Will, 77 P 2d 101, 103 
68 C J p 650 note 12 
The mental reservations of the 
testator are unimportant with re¬ 
spect to the requiied mode or man¬ 
ner of the execution of a will 
NY—In re Peabody’s Will, 109 NT 
S2d 257, 279 AppDiv 826 

71. NC—^Alexander v Johnston, 88 
SE 785, 171 NC 468 

72 Ariz—In re Tyirell’s Estate, 153 
P 767, 768, 17 Ariz 418 

68 C J p 651 note 14 

73 Cal—In re Moore’s Estate, 206 
P2d 413, 92 Cal App 2d 120 

Kan—In re Davis’ Estate, 212 P 
2d 343, 168 Kan 314 
NY—In re Douglas’ Will, 83 NTS 
2d 641, 193 Misc 623 
Okl —In re Pauli’s Estate, 254 P 2d 
357, 208 Okl 195 

Strict compliance with statutes gov¬ 
erning wills of realty see infra 
subsection e of this section 
Strict or liberal construction of stat¬ 
utory requirements see supra sub¬ 
section a of this section 
Precise fixed rules governmg the 
testamentary disposition of propeity 
should be stnctly followed 
Va—^McElroy v Rolston, 34 SB 2d 
241, 184 Va 77 

74. Pa—In re Cohen's Estate, 51 
A 2d 704, 356 Pa 161 
75 NC—In re Bennett’s Will, 103 
SB 917, 180 NC 5 
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followed, It has very generally been held that a 
substantial compliance therewith is sufficient,76 
provided there is no violation of the express lan¬ 
guage of the statutory provisions.77 More especially 
IS substantial compliance sufficient where there is 
no suggestion of fraud, deception, undue influence, 
or mental incapacity's Nevertheless, any material 
deviation from the manner of execution prescribed 
by statute will be fatal to the validity of the will 79 
The fact that there is no fraud, or even sugges¬ 
tion or intimation of it, will not justify the courts 
in departing from the statutory requirements, even 
to bring about justice in the particular instance, 
since any matenal relaxation of the statutory rule 
will open up a fruitful field for fraud, substitution, 
and imposition 

e. ChararCter of Property Disposed of as Af¬ 
fecting Re^LUirements 

Unless the statutory provisions governing the execu¬ 


tion of wills make a distinction between wills of realty 
and wills of personalty, the requirements as to execution 
for both types of wills are the same, but under provisions 
applying m terms to wills of real estate only, the execu¬ 
tion of wills of personalty is governed by the requirements 
of the common law, and under such provisions a will of 
both real and personal estate may be good as personal 
estate and void as to the real estate, provided the dis¬ 
positions of real and personal estate are independent and 
separable. 

Unless the statutory provisions governing the 
execution of wills make a distinction between wills 
of realty and wills of personalty, the requirements 
as to execution for both types of wills are the 
same ^2 Where statutes prescribing formalities for 
the execution of wills apply in terms to wills of 
real estate only, the execution of wills of person¬ 
alty is governed by the requirements of the com¬ 
mon law, and it has been held that the rules of 
the English ecclesiastical courts still prevail,®^ but 
with respect to wills of realty stnct compliance with 
the statutory requirements is necessary.®^ Under 


VTxth. substantial precislou 

The requirements of the statutes 
as to the formalities in executing a 
will must be scrupulously followed in 
all essential respects, and with sub¬ 
stantial precision 

Mont—Corpus Juris quoted in In re 
Bragg’s Estate, 76 P 2d 57, 61, 

106 Mont 132 

NC—In re Bennett's Will, 103 SB 
917, 180 NC 6 

76. Ky—^Damaby v Halley's Ex'r, 
208 SW2d 299, 306 Ky 697— 

Weiss V Hanscom, 205 S W 2d 
485, 305 Ky 687—Rybolt v Futrell, 
176 SW2d 269, 296 Ky 158—Mad¬ 
den V Comett, 160 SW2d 607, 
290 Ky 268 

La—Corpus Juris cited In Stephens 
V Adger, 79 So 2d 491, 495, 227 
La 387 

Mont—Corpus Juris quoted in In re 
Bragg's Estate, 76 P 2d 67, 61, 

106 Mont 132 

Neb—In re Kaiser's Estate, 34 NW 
2d 366, 160 Neb 295—In re Ca¬ 
gle’s Estate, 270 NW 664, 132 Neb 
47—In re Smith’s Estate, 266 N 
W 611, 130 Neb 739 
NT—In re Andrews* Will, 88 NY 
B 2d 32, 195 Misc 421 

In re Rothstein's Will, 112 NT 
S 2d 716 

Okl—^Hicks V Cravatt, 235 P 2d 936, 
205 Okl 105—Goff v Knight, 206 
P2d 992, 201 Okl 411—In re Bel- 
more’s Estate, 113 P 2d 817, 189 
Okl 86—Corpus Juris cited in In 
re Abrams* Will, 77 P 2d 101, 103, 
182 OtI 215—In re Free’s Estate, 
76 P 2d 476, 181 Okl 564 
Va—Bell v Timmins, 58 SE2d 65, 
190 Va 648 

Wis—In re Lagershausen’s Estate, 
272 NW. 469, 224 Wis 479. 

68 C.J. p 651 note 16. 


77. Ky—Rybolt V Futrell, 176 SW 
2d 269, 296 Ky 158 

Madden v Cornett, 160 SW2d 
607, 290 Ky 268 

78 La —Corpus Juris cited in 
Stephens v Adger, 79 So 2d 491, 
495, 227 La 387 

Mont—In re Bragg’s Estate, 76 P 2d 
57, 106 Mont 132 

NT—In re Case’s Will, 214 NTS 
678, 126 Misc 704 

A slight variance from the usual 
formality in the execution of will, 
unattended by any other circum¬ 
stances throwing suspicion on will, 
does not render will invalid 
NT—In re Thompson’s Will, 68 NT 
S 2d 123, 189 Misc 873 
79. Ky—Catlett v Satterfield, 251 
SW 659, 199 Ky 617—McKee v 
McKee’s Ex’r, 160 SW 261, 165 
Ky 738 

La—Corpus Juris cited iu Stephens 

V Adger, 79 So 2d 491, 495, 227 
La 387—Corpus Juris quoted in 
Soileau V Ortego, 180 So 496, 497, 
189 La 713 

Vhere is no substantial compliance 
where there is a violation of a man¬ 
datory provision 

Ky—^Damaby v Halley’s Bx'r, 208 
SW2d 299, 306 Ky 697—Weiss v 
Hanscom, 205 S W 2d 485, 305 Ky 
687 

80 Ky—McKee v McKee’s Ex’r, 160 
S W 261, 155 Ky 738 
La—Corpus Juris cited iu Stephens 

V Adger, 79 So 2d 491, 496, 227 
La 387—Corpus Juris quoted in 
Soileau V Ortego, 180 So 496, 497, 
189 La, 713 

81. Ky —McKee v McKee’s Bx*r, 
160 SW 261, 156 Ky 738 
La—Corpus Juris quoted in Soileau 

V Ortego, 180 So 496, 497, 189 La 
713 


82. In Tennessee 

(1) Under the statutes in force 
prior to 1941, there was a distinction 
between wills of realty and wills of 
personalty with respect to the man¬ 
ner of execution, but in 1941, the leg¬ 
islature enacted the Uniform Wills 
Act which makes no distinction In 
the requirements as to execution be¬ 
tween a will of realty and a will of 
personalty 

Tenn—Ball v Miller, 214 SW2d 
446, 31 TennApp 271 

(2) The act of 1941, adopted to 
make uniform the execution of wills 
was intended to cover the whole sub¬ 
ject, and being in direct and irrecon¬ 
cilable conflict With the statutes 
theretofore existing, repealed them 
by necessary implication 

Tenn —McClure v Wade, 235 S W 2d 
835, 34 TennApp 164, 28 A L R 2d 
104 

83. Tenn—Fransioli v. Podesta, 134 
SW2d 162, 176 Tenn 340 

Howell v Moore, 14 Tenn App 
594—Taylor v Taylor, 14 Tenn 
App 101 

Interest of Maryland ground rent 
lessee may be bequeathed by will 
executed in foi*m sufficient for the 
passage of personalty as distinct 
from realty 

US—Jones V Magruder, DCMd, 42 
F Supp 193. 

84 Tenn —^Deltz v. Gallaher, 88 S W 
2d 993, 169 Tenn 436 
Fransioli v Podesta, 113 S W 2d 
769, 21 TennApp 677. 

85. Tenn,—^Fransioli v Podesta, su¬ 
pra, 

Sufiaciency of compliance with statu¬ 
tory requirements generally see su¬ 
pra subsection d of this section. 
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such statutes a will of both real and personal es¬ 
tate may be good as to personal estate although 
It IS void and inoperative as to the real estate 
for noncompliance with the statutory require¬ 
ments,provided the dispositions of real and per¬ 
sonal estate are independent and separable It 
has been said, however, that the fact that the will 
IS imperfect in part, if known to the testator, is a 
strong circumstance to show that he did not intend 
the will to operate for any purpose,8^ and where 
the disposition of real and personal estate is so 
blended that the intention of deceased in respect of 
one estate is made to depend on the other, and the 
will has been defectively executed, the courts will 
ordinarily reject the will in toto ^9 A will of both 
personal and real estate which is defectively execut¬ 
ed is inoperative as to both personal and real prop¬ 
erty where it is expressly provided by statute that 
any will in writing which purports to be both a dis¬ 
position of real and personal property that shall not 
be attested and subscribed as is prescribed by stat¬ 
ute as a devise of lands shall not be approved and 
allowed as a testament of personal property only.^® 

f. Complete Execution Prevented by Act of G-od 

Where the statutory requirements relating to the 
execution of wills apply in the mam only to devises of 
realty, the rule obtains that, where a testator is prevent¬ 
ed from making the formal execution he intended by an 
act of God, the will may be valid as to personalty, but not 
as to realty, but there is a presumption against the valid¬ 
ity of an unexecuted will, even as a testamentary disposi¬ 
tion of personalty 

Where the statutory requirements relating to 
the execution of wills apply in the mam only to 
devises of real property, the rule obtains that, where 
a testator is prevented from making the formal ex¬ 
ecution which he has intended, not by change or 
abandonment of purpose, but by an act of God, such 
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as extreme illness, loss of mental capacity, or sud¬ 
den death, the will may be valid as a testament of 
personal property, but not as a will of real estate 
However, it is only where formal execution is so 
prevented that the instrument may be operative as 
a will of personalty,^^ and there must be a con¬ 
tinuance of the intention of the testator, down to 
the time when the act of God prevented the exe¬ 
cution of the formal instrument,^^ although the 
fact that a short time elapses between the time the 
testator might have executed the will and the in¬ 
tervention of an act of God does not affect the 
operation of the rule, where the delay is not shown 
to be due to a change of purpose 9^ There is a 
presumption, however, against the validity of an 
unexecuted will, even as a testamentary disposi¬ 
tion of personalty,95 especially where it is to alter 
a previously executed instrument,and it must be 
shown that the testator adopted and intended the 
instrument to operate as his will In most of 
the jurisdictions where the rule under considera¬ 
tion has been held to obtain, the statutes now re¬ 
quire all wills, whether of realty or personalty, to 
be signed by the testator, as discussed infra § 170. 
It has been expressly held that, where statutes 
of this character are in force, an intention to ex¬ 
ecute, anested in performance by death, cannot be 
taken in lieu of performance 

§ 168. Date 

Unless a statute provides otherwise, a date is not 
essential to the validity of a will, and it is not invalidated 
by an erroneous date 

Unless a statute provides otherwise,®^ a date is 
not essential to the validity of a will,i as the time 
of its execution may be shown by extrinsic evi¬ 
dence,^ and It is not invalidated by an erroneous 
date^ or rendered ineffective by an alteration or 


86 Tenn—Howell v Mooie, 11 
TennApp 594—Taylor v Taylor, 
14 TennApp 101 

68 C J p 661 note 21 

Will sustained as to personalty al¬ 
though not attested see infra § 
183 

87. Tenn—Orgain v Irvine, 43 S W 
768, 100 Tenn 193 

88 Md —Plater v Groome, 3 Md 
134 

89. Va—Rochelle v Rochelle, 10 
Leigh 130, 37 Va 130 

68 C J p 661 note 24 

90. Mass —^Kendall v Kendall, 24 
Pick 217 

91. Tenn —Orgain v. Irvine, 43 S W 
768, 100 Tenn 193 

68 CJ p 652 note 27 

Character of property disposed of as 


affecting requirements see supra 
subsection e of this section 

92 US —In re Mclntire, C C Dist 
Col, 16 F Cas No 8,823a, 2 Hayw 
& PI 339 

DC—Cruit V Owen, 21 AppDC 378 

93 DC—Cruit v Owen, supra 

68 C J p 652 note 29 

94. NC—Gaskins v Gaskins, 25 N 
C 158 

68 C J p 652 note 30 

95. Tenn—Orgain v Irvine, 43 SW 
768, 100 Tenn 193 

96. Md —^Plater v Groome, 3 Md 
134 

97 Va—Rochelle v Rochelle, 37 Va 
130 

68 C J p 652 note 33 

98. 2^7 —Verman v Spencer, 3 
Bradf Surr 16 


99 La—^Puentes v, Gaines, 25 La 
Ann 85, reversed on other grounds 
92 U S 10, 23 LEd 524 
Philippine—^Velasco v Lopez, 1 Phil¬ 
ippine 720 

1. Mich —Corpus Juris cited In 

In re Swan’s Estate, 284 NW 599, 
600, 287 Mich 662 

Pa—In re Hengen’s Estate, Orph , 55 
MontgCo 327 

Tenn—^Pulley v Cartwright, 137 SW 
2d 336, 23 Tenn App 690 
68 C J p 652 note 37 
2 Ill—Cunningham v Hallyburton, 
174 NE 650, 342 Ill 442 

3. Pa—In re Bates’ Estate. 134 A 
513, 286 Pa 583, 48 A L R 294 
68 C J p 652 note 39. 

Date of will and of attestation differ¬ 
ent 

Where will was signed by testator 
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modification in the date thereof ^ Nor is a will 
rendered invalid by the fact that the sole beneficiary 
therein inserts the correct date at the request of 
the testator on his discovering that it has been 
omitted 5 However, where the testator has left 
several paper wntings purporting to be his last 
will, each of which is validly executed and makes 
a different disposition of his property, but only one 
of them bears date, it has been held that in the 
absence of proof as to which of the wills was the 
last one, the legal effect is intestacy ® 

§ 169. Signature or Subscription by or for 
Testator 

Generally speaking, it is essential to the validity 
of a will that it is signed by or for the testator, as 
discussed infra §§ 170, 173, but the use of any 
signature intended by the testator to authenticate it, 
including a mark, infra §§ 171, 172, will suffice, even 
though the signing is with the assistance of an¬ 
other, infra § 174. In the absence of a statute 
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otherwise providing, the place of signature is im¬ 
material, as considered infia § 177 

Examine Pocket Parts for later cases. 

§ 170. - Necessity and Purpose 

a In general 

b Alterations by erasures, interlinea¬ 
tions, or substitutions 

a. In Greneral 

Statutes in force in most states require wills to be 
signed by or for the testator 

In the absence of statute requiring it, it is not 
essential to the validity of a will that it be signed 
by the testator ,7 but statutes now in force in most 
states require wills to be signed by or for the tes¬ 
tator s The purpose of the statutes was to remedy 
the mischief that arose from admitting to probate 
memoranda, letters, and notes which were inchoate 
expressions of intentions ^ Under a statute in effect 


and was attested by witnesses on 
same date, fact that will bore a dif¬ 
ferent date from date of attestation, 
the dates being obviously erroneous, 
was immaterial 

Ark—Miller v Mitchell, 275 SW2d 
3 

4. Correct date determmed 

WTiere disputed date in will appear¬ 
ed as the figure one and the figure 
three with a straight heavy vertical 
line drawn through the figure three, 
correct date of alleged will was 
deemed the 11th, rather than the 
18th 

Cal —In re Beebee’s Estate, 258 P 2d 
1101, 118 Cal App 2d 851 

5. Mich—Lange v Wiegand, 85 N 
W 109, 125 Mich 647 

6. NC—Peace v Edwards, 86 SB 
807, 170 N C 64, Ann Cas 1918A 778 

7- Pa—In re Brennan’s Estate, 91 
A 220, 244 Pa 674 
68 C J p 652 note 43 
Wills of personalty 

(1) In the absence of a statute re¬ 
quiring a signature an informal in¬ 
strument, neither written nor signed 
by the testator, may be sustained as 
a valid will of personalty, if the tes¬ 
tamentary intention is clearly shown 
Tenn —Burrow v Lewis, ^42 S W 2d 
758, 24 Tenn App 253—Fransioli v 
Podesta, 113 S W 2d 769, 21 Tenn 
App 577—Taylor v Taylor, 14 
Tenn App 101 
68 C J p 652 note 43 [a] 

(2) However, the presumption of 
law IS against the validity of such 
will 

Tenn—Burrow v Lewis, 142 S W 2d 
758, 24 Tenn App 253—^Pransioli v 
Podesta, 113 S W 2d 769, 21 Tenn 
App. 677. 


(3) Character of property disposed 
of as affecting requirements of exe¬ 
cution generally see supra § 167 e 
8. Iowa—In re Klein's Estate, 42 
NW2d 593, 241 Iowa 1103 
Ky—Childers v Welch. 202 S W 2d 
169, 304 Ky 700—^Prewitt v Pre¬ 
witt's Ex'rs, 199 SW2d 435, 303 
Ky 772—Winn v Williams, 165 S 
W2d 961, 292 Ky 44 
Neb—In re Smith’s Estate! 266 NW 
611, 130 Neb 739 

N J —In re Tayloi’s Estate, 100 A 2d 
346, 28 NJ Super 220 

In re Amsden's Will, 191 A. 801, 
121NJEq 571 

N T —In re Robinson’s Will, 103 N T 
S 2d 967, 201 Misc 439 
In re Morgan’s Will, 135 NTS 
2d 321—In re Kurtz* Will, 64 NT 
S 2d 749 

N C —In re Etheridge’s Will, 49 S B 
2d 480, 229 NC 280—Paul v Dav¬ 
enport, 7 SB 2d 352, 217 NC 154 
Ohio —Sherman v Johnson, 112 N E 
2d 326, 159 Ohio St 209 
Pa—In re Hunter’s Estate, 196 A 35, 
328 Pa. 484 

In re Gingrich’s Estate, Orph, 58 
Dauph Co 282 

RI—Cutroneo v Cutroneo, 98 A 2d 
921 

SD—In re McNair’s Estate, 38 NW 
2d 449, 72 SD 604 

Tenn—^Ragsdale v Hill, 269 SW2d 
911, 37 Tenn App 671 
Va—Fenton v Davis, 47 S E 2d 372, 
187 Va 463—Hamlet v Hamlet, 32 
SB 2d 729. 183 Va 453 
68 C J p 652 note 44 
Poreign law 

(1) Under German law, an unsign¬ 
ed postscript at bottom of will was 
not valid and could dispose of noth¬ 
ing 


NY—In re Kapell’s Will, 120 NTS 
2d 62 

(2) What law governs nature and 
essentials of will generally see supra 
§ 150 

To ‘'subscribe”, as required by stat¬ 
ute for execution of will, means to 
give consent to something written by 
signing 

Ky—Weiss v Hanscom, 205 SW2d 
485, 305 Ky 687 

Signing spouse’s will by mistalEe 

(1) Where husband and wife in¬ 
tended to make wills and executed 
two instruments simultaneously, sub¬ 
scribing witnesses to each instru¬ 
ment being the same, but by mistake 
each spouse signed instrument pre¬ 
pared for the other, instrument of¬ 
fered as will of the wife was void 
NT—In re Egner's Will, 112 NTS 

2d 668—In re Cutler’s Will, Sur, 
58 NTS 2d 604 

(2) The same result follows, of 
course, where the terms of the two 
instruments are similar but not the 
same 

N T —In re Cutler’s Will, supra 
la Teuutiessee, although signing and 
attestation of a will of personalty 
was not necessary, as discussed in 
the preceding note, an unsigned and 
unattested will of realty was whol¬ 
ly inoperative 

Tenn—Orgain v Irvine, 43 S W 768, 
100 Tenn 193 

Fransioli v Podesta, 113 S W 2d 
769, 21 Tenn App 577. 

9. Pa —In re Brennan's Estate, 91 A 
220, 244 Pa 674 
68 C J p 653 note 45 

Other atatemeats of purpose 
The purpose of statute requiring 
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so providing signature by the testator or by some 
person m his presence and by his direction is not 
required when prevented by the extremity of the 
testator’s last illness 

When subscription is omitted^ the court cannot 
substitute another signature of the testator, made 
for a different purpose at another place in the will n 

b. Alterations by Erasures, Interlineati<his, or 
Substitutions 

Although there is some authority to the contrary, it 
has generally been held that, where alterations of a will 
are made by erasures, interlineations, or substitutions, 
such alterations are valid and operative only when sub¬ 
scribed by the testator or when he has resubscribed the 
will 

Although there is some authonty to the con¬ 
trary,12 It has generally been held that, inhere al¬ 
terations of a will are made by erasures, inter¬ 
lineations, or substitutions, such alterations are val¬ 
id and operative only when subscribed by the tes¬ 
tator or when he has resubscribed the will ,12 and 
the subsequent acknowledgment by the testator of 
his poor subscription does not satisfy the require¬ 
ments of this rule 1^ Nor is the operation of the 
rule affected by the fact that the alteration was 
made before the testator had declared or published 
the instrument, and befoie his request to the wit¬ 
nesses to sign as attesting witnesses and before 
their names as such were added 15 However, al- 
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terations of this character do not affect the va¬ 
lidity of such part of the will as was signed in ac¬ 
cordance with the requirements of the statute i5 

§ 171. - Requisites and Sufficiency m 

General 

a In general 
b Several signatures 

a. In General 

As a general rule, the use of any signature intended 
by the testator to authenticate the will is sufficient 

While ^‘Signing,” in the usual acceptance of the 
word, is the writing of a name or the affixing of 
what IS meant as a signature,^*^ exactly what con¬ 
stitutes a signing has never been reduced to a ju¬ 
dicial formula ^2 As a general rule, the use of any 
signature intended by the testator to authenticate 
the will IS sufficient,t2 no particular form being 
necessary 20 On the other hand, unless made with 
the intention of finally and completely authenticat¬ 
ing the will, no subscription or signing of any kind 
will constitute a valid execution thereof,21 and it 
has sometimes been expressly so provided by stat¬ 
ute 22 However, an imperfect or indistinct sub¬ 
scription of a testator’s name may be sufficient if in¬ 
tended as a signature 23 A testator may sign his 
name by writing it out in full,24 or by abbreviat¬ 
ing it,25 or by writing his initials only,26 and the 


a will to be signed is to connect tes¬ 
tator with the paper, and to establish 
the finality and completion of testa¬ 
mentary intent 

Va—Fenton v Davis, 47 S E 2d 372, 
187 Va 463 

10. Pa—In re Hunter's Estate, 196 
A 35, 328 Pa 484 

Where testator is nuable to sign 
but has time and opportunity to ask 
another to do so, and does neither, the 
will fails, but testator is entitled to 
a reasonable time after will has been 
prepared, within which to sign it or 
ask someone else to sign for him 
Pa—In re Hunter^s Estate, supra 

11. NT—In re Rudolph's Estate, 
167 NTS 760, 180 App Div 486 

Place of signature generally see in¬ 
fra § 177 

12. NJ—In re Bullivant’s Will, 88 
A 1093, 82 NJEq 240, 61 L. R A, 
NS, 169, AnnCasl915C 72 

68 C J p 663 note 48 
Cancellations held effective 
Pa—In re Arthur’s Estate, 44 Berks 
Co 181, 2 Fiduciary 449 

13. NT—^In re Goettel’s Will, 66 N 
TS 2d 61, 184 Misc 165 

68 C J p 663 note 49 

14. NT —^In re Gnetters Will, supra 
68 C p 653 note 50. 


15 NT —In re Mackey's Estate, 243 
NTS 229, 136 Misc 833 
10. N T —In re Mackey's Estate, su¬ 
pra—In re Foley's Will, 136 NTS 
933, 76 Misc 168 

17. Pa—In re Brennan's Estate, 91 
A 220, 244 Pa 574 

18. Pa—^Plate’s Estate, 23 A 1038, 
148 Pa 55, 33 Am S R 805 

19- Mich—In re Fowle's Estate, 290 
NW 883, 292 Mich 500 
Miss—^Wallace v Harrison, 66 So 2d 
456, 218 Miss 153 

N T —Corpus Juris cited lu In re 
Romaniw’s Will, 296 NTS 925, 
933, 163 Misc 481 

Pa—In re Prescott's Estate, 20 Pa 
Dist & Co 232, 15 Erie Co 262 
Va—Fenton v Davis, 47 S E 2d 372, 
187 Va 463 
68 C J p 653 note 55 

20. Mass —Chase v Kittredge, 11 
Allen 49, 87 Am D 687 
Word “exec” treated as surplusage 
Signature made by widow, who was 
acting as executrix of her deceased 
husband’s estate, to her will dispos¬ 
ing of her own property with word 
“exec ’* after her name satisfied re¬ 
quirements of statute, the word 
“exec ’’ being regarded as surplusage 
Mich—In re Fowle's Estate, 290 N W 
883, 292 Mich 500 
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21. Mo—Potter v Ritchardson, 230 
S W2d 672, 360 Mo 661 

Pa—In re Prescott's Estate, 20 Pa 
Dist & Co 232, 16 Erie Co 262 
Va—Fenton v Davis, 47 S B 2d 372, 
187 Va 463—^McElroy v Rolston, 
34 S B 2d 241, 184 Va 77—Hamlet 
V Hamlet, 32 S B 2d 729, 183 Va 
453 

68 C J p 653 note 57 

Court must determuie Intent of tes¬ 
tator at time he wrote or adopted 
his signature from his other state¬ 
ments and his conduct or on a senes 
of facts, and facts in particular ca‘='e 
depend on circumstances of that case 
Mo—^Potter v Ritchardson, 230 SW 
2d 672, 360 Mo 661 

22. Va—^Forrest v Turner, 133 SB 
69, 146 Va 734 

68 C J p 654 note 58 

23. N T^—^Hartwell v McMaster, 4 
RedfSurr 389 

24. ICy—Wells v Lewis, 228 S W 3, 
190 Ky G2b 

68 C J p 654 note 60 

25. Pa—In re Shoemaker's Estate, 
47 Pa Dist & Co 337, 53 Dauph Co 
324 

68 C J p 654 note 61 

26. Md—Quimby v. Greenhawk, 171 
I A 59, 166 Md 335- 
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first name of a testator may be by itself a sufficient 
signature to a will The omission of a letter,^^ 
or even several letters,29 from the name of the tes¬ 
tator does not render the signature insufficient if 
intended as such A signature will be sufficient 
although some of the letters are indistinct and im¬ 
perfectly formed where the name can be made out 
without difficulty 20 Mere illegibility of a signa¬ 
ture does not prevent its being a legal signature, 
if introduced and adopted as such Signing by a 
wrong name will be sufficient if the identity of the 
testator is sufficiently established, or is not ques¬ 
tioned 22 And such is the rule in respect of the 
use of an assumed name, used for political rea¬ 
sons 23 

Testator may adopt as Jus sign his own sign-man¬ 
ual made at the foot of his will before its completion 
and before the witnesses attest and subscribe it 
His acknowledgment makes it his signature to the 
will as It stands 2^ 

Printed or typewritten signature It has been 
held that a Signature, if adopted as such, may be 
printed,25 lithographed,26 or typewntten 27 How¬ 
ever, some doubt has been expressed as to the va¬ 
lidity of a signature which is not handwritten,28 
and It has been held that if a typewritten signature 
IS relied on, it must be shown, at the very least, 
that the name of the testator was typed by the tes¬ 
tator himself,39 or for the testator by another m 
compliance with the requirements, as discussed 
infra § 173, governing signing for the testator by 
another. 

Signing carbon copy The fact that the testa¬ 
tor signs a carbon copy of the will, and not the 
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origuial, does not affect the validity of the will 
b. Several Signatures 

Where a will is written on more than one sheet of 
paper, whMe it may be considered better practice to have 
the testator sign each sheet, it is not essential to the 
validity of the will that he do so, unless required by stat¬ 
ute, and generally where a will is signed in several places, 
it IS the last signature which consummates the instru¬ 
ment. 

Where a will is written on more than one sheet 
of paper, while it may be considered better prac¬ 
tice to have the testator sign each sheet, it is not 
essential to the validity of the will that he do so,^i 
unless required by statute ^2 Where the will is 
signed several times at different places, it is the 
last signature -which consummates the instrument 
and makes it a -will ^2 However, a second signatuie 
affixed after the will has been duly executed and 
has become a completed instrument is in the na¬ 
ture of an interpolation and forms no part of the 
will Itself 

§ 172 , - Signing by Mark 

a In general 

b Inability to write or sign name as af¬ 
fecting right to sign by mark 
c Asw'Jistance in making mark 

a. In G-eneral 

Under nearly all statutes, it is held that a signing 
by mark is a valid execution of a will, if intended m lieu 
of a signature and made for the purpose of executing the 
will 

Under nearly all statutes prescribing formalities 
for the execution of wills, it is held that a signing 
by mark is a valid execution of the will No par- 


IST T—'In re Romaniw’s Will, 296 NT 
S 926, 163 Misc 481 

Pa—In re Shoemaker’s Estate, 47 Pa 
Hist & Co 337, 53 Dauph Co 324 

68 C J p 654 note 62 

27- Ky —Wells v Lewis, 238 S W 
3, 190 Ky 626 

68 C J p 664 note 63 

28. La—Succession of Bradfotd, 49 
So 972, 124 La 44, IS Ann Cas 
766 

68 C J p 654 note 64, 

29. La—Succession of Bradford, su¬ 
pra 

30. Minn—In re Larson’s Estate, 
170 NW 348, 141 Minn 373 

31- Wyo —In re Iverson's Estate, 
273 P 68 4, 39 V/yo 482, 64 ALR 
203 

68 C J P 654 note 67 

33. Ky—Reed v Hendrix's Ex’r, 201 
SW. 482, 180 Ky 57, LRA1918E 
423 I 

6$ C J p 654 note 68. 


It IS XLot necessarily the name used 

by testator in execution of his will, 

but it IS the person to whom that 

name applies, that determines whose 

Will it IS 

Ill—In re Westerman’s Will, 82 N E 
2d 474, 401 Ill 489 

33. La—^Ripoll V Monna, 12 Rob 
552 

34. NJ—In re Bullivant’s Will, 88 
A 1093, 82 NJEq 340, 341, 51 L 
RA.NS. 169, AnnCasl916C 72 

68 C J p 654 note 70 

35. NT—In re Romaniw’s Will, 296 
NTS 925, 163 Misc 481 

Stamp as signature see infra § 175 

36. NT —In re Romaniw's Will, 
supra, 

37 NT —In re Romaniw*s Will, 
supra 

Tex —Zaruba v Scbumaker, Civ App, 
178 S W2d 542 

38. Cal—In re Moore's Estate, 206 
P2d 413, 92 Cal App 2d 120. 
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39 Cal —In re Moore’s Estate, su¬ 
pra 

40. N J —In re Drake’s Will, 192 A 
428, 15 NJM1SC 484 

Pa—In re Zell's Estate, 198 A 76, 
329 Pa 312 

41. Va —Presbyterian Orphans 
Home V Bowman, 182 S E 551, 165 
Va 484 

68 C J p 654 note 73 

42. Philippine—In re Saguinsm’s 
Estate, 41 Philippine 875 

68 C J p 655 note 74 

43. Pa—^Evans’ Appeal, 68 Pa 238 
Otterson v. Middleton, 1 Leg 

Gaz 529 

44 Mass—Thomson v Carruth, 107 
NE 396, 220 Mass 77 

45 Ark —Corpus Juris cited in 
Miller V Mitchell, 275 S W 2d 3, 6 

Ill —In re Westerman's Will, 82 N E 
2d 474, 401 Ill 489. 

Md—Van Meter v Van Meter, 39 
A 2d 762, 183 Md 614—Quimby v. 
Greenhawk, 171 A 59, 166 Md 335. 
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ticular mark is necessary However, it is, of 
course, essential that a mark should be intended 
to be in lieu of a signature,made for the purpose 
of executing the will,^8 ^nd the testator should or- 
dinanly distinctly so declare When signing is 
by mark, in the absence of a statute otherwise pro¬ 
viding, it is not necessary that the name of the 
testator should appear on the face of the will,^^ 
or accompany, or be attached to, the mark which 
he makes as his signature,51 nor is it necessary that 
the mark be accompanied by the words *‘his mark ”52 


WILLS § 172 

However, under a statute so providing, the name 
of the testator should be written near the mark^S 
by a person who writes hrs own name as a wit¬ 
ness 54 In the absence of a statute otherwise pro¬ 
viding, where the testator makes his mark, that is 
the signature required by statute and is a suiEcient 
execution of the will, although the name of the tes¬ 
tator IS written around the mark either at or with¬ 
out the testator’s request,55 and if the name of the 
testator is written beside the mark made by him 
as a signature, the fact that there is a mistake 


Miss—^Wallace v Harrison, 65 So | 
2d 456, 218 Miss 153 
N'T—In re Fox’ Will, 25 N T S 2d 
85 4, 175 Misc 955—In re Arcow- 
sky's Will, 11 NTS 2d 853, 171 
JIisc 41—In re Romaniw's Will, 
296 NTS 925, 163 Misc 481 
In re Sxirak’s Will, 48 NTS 2d 
400 

ND—McKee v Buck, 4 NW2d 652, 
72 ND 86 

Ohio—SLerba v Lienhard, App , 95 
NE 2d 12 

In re Ryan’s Will, 9 Ohio Supp 
29 

Pa—In re Morns’ Estate, Ornh , 21 
Wash Co 120 

Tex—Mortgage Bond Corp of New 
Tork V Haney, Civ App , 105 SW 
2d 488, error refused—Saathoflf v 
Saathoff, Civ App , 101 S W 2d 910, 
error refused 

Va —^Ferguson v Ferguson, 47 S E 
2d 346, 187 Va 681 
68 C J p 655 note 78 
Necessity for mark where testator’s 
name is signed by another see in¬ 
fra § 173 

Not evidence of sub scrip tlon 

While a mark may he a valid sig¬ 
nature of a will “Marks are meiely 
arbitrary signs or symbols—mean 
nothing, identify nothing, and consti¬ 
tute no material testimony in estab¬ 
lishing a subscription in fact by the 
testator ” 

NT—Robins v Coryell, 27 Barb 
55G, 660 

In Kentucky 

(1) It has been broadly declared 
that it IS not necessary that a name 
be Signed but that any mark or char¬ 
acter IS sufficient 

Ky—Reed v Hendrix’s Ex’r, 201 S 
W 482, 486, 180 Ky 57. LiRA191SE 
423, citing Garnett v Foston, 91 
SW 668, 122 Ky 195, 28 Ky L 
1119, 121 Am SR 456, 11 Proh 
Rep Ann 473 and Upchurch v Up¬ 
church, 16 B Mon 102 

(2) However, a more recent case 
asserts that the cases cited do not 
support the broad declaration made 
and that when no name is Inscribed 
to the will It IS impossible for the 
testator to ‘’subscribe” to tt as recjiuir- 


ed by statute, although testator may 
subscribe by making a mark to his 
name which has been insciibed by an¬ 
other 

Ky—Weiss v Hanscom, 205 S W 2d 
485, 305 Ky 687 

46- Miss—^Wallace v Harrison, 65 
So 2d 466, 218 Miss 153 
N T —In re Arcowsky’s Will, 11 N Y 
S 2d 853, 171 Misc 41 
68 C J p 665 note 80 

Any mark or sign wiitten or placed 
on a will, with intent to execute or 
authenticate it is included in term 
“signature ” 

NT—In re Romamw’s Will, 296 N 
YS 925, 163 Misc 481 

Pmgerprmts 

(1) Subscription of will by mak¬ 
ing impressions of fingerprints of tes¬ 
tator or testatrix sufficiently com¬ 
plied with statute relating to sub¬ 
scription 

N T —In re Arcowsky's Will, 11 N T 
S 2d 853, 171 Misc 41—In re Ro¬ 
mamw’s Will, 296 NTS 926, 163 
Misc 481 

68 CJ- p 655 note 80 [al 

(2) It has been said that the use 
of fingerprints is “far more effec¬ 
tive” than the use of an ordinary 
cross-mark 

N Y —In re Romaniw's Will, supra 

47. Md—Quimby v Greenhawk, 171 
A 59, 166 Md 335 

68 C J p 655 note 81 

48. Md—^Van Meter v Van Meter, 
39 A 2d 752, 183 Md 614 

N T —In re Arcowsky’s Will, 11 N T 
S 2d 863, 171 Misc 41—In re Ro- 
maniw’s Will, 296 NTS 925, 163 
Misc 481 

Pa—In re Plate’s Estate, 23 A 1038, 
148 Pa 65, 33 Am S R 805 

48. NT—Matter of Beneventano’s 
Will, 77 NTS 661, 38 Misc 272 

50 Ala—^Bailey’s Heirs v Bailey’s 
Ex’r, 35 Ala 687 

Ariz —In re Wilkins’ Estate, 94 P 2d 
774, 64 Anz 218 

N T —In re Romaniw's Will, 296 N V 
S 926, 163 Misc 481 
Ohio,—In re Ryan’s Will, 9 Ohio 
Supp 29. 


51. Anz—In re Wilkins* Estate, 94 
P 2d 774, 54 Anz 218 
Ill —In re Westerman's Will, 82 N 
E 2d 474, 401 Ill 489 
68 C J p 655 note 86 
General statute inapplicable 

The statute relating to signature 
of will, under which a mark may con¬ 
stitute a signature, even though tes¬ 
tator’s name is not written near the 
mark, is not limited by general stat¬ 
utory rule of construction applicable 
to subscription of instruments gen¬ 
erally, under which a mark may be a 
signature if the person making it 
cannot wiite, and his name is wiit- 
ten near the mark 

Anz —In re Wilkins’ Estate, supra 

52 Ill —In re Westerman’s Will, 82 
NB 2d 474, 401 Ill 489 

53. Cal —In re Cecala’s Estate, 208 
P2d 436, 92 Cal App 2d 834 

Name m body of will held, “near” 
mark 

Cal—In re Guilfoyle’s Will, 31 P 
653, 96 Cal 598 

54. Gal —In re Cecala’s Estate, 208 
P2d 436, 92 Cal App 2d 834 

Failure to sign not fatal to will 
General statute including a mark 
within the definition of a signature 
or subscription when a person can¬ 
not write and his name is written 
near the mark by a person who writes 
his own name as a witness, is appli¬ 
cable to wills and was intended to put 
a signature by mark on the footing of 
a signature by writing, and was not 
intended to exclude other proof of 
signature by mark, and hence a will 
which was shown to be valid in all 
other respects was not rendered in¬ 
valid because party who wrote testa¬ 
tor's name near his mark failed to 
write his own name as a witness 
ND—McKee v Buck, 4 NW2d 652, 
72 ND 86 

55. Wash—^Wilson v Craig, 15 0 P 
1179, 86 Wash 465, Ann Cas 1917B 
871 

68 C J p 656 note 87 
Failure to show uaane was written 
at request of testatrix does not ren¬ 
der will invalid 

Miss—^Wallace v Harrison, 65 So 2d 
456, 218 Miss 153. 
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in the name will not affect the validity of the ex¬ 
ecution and although the testator’s name is 
written around the mark made by him as his signa¬ 
ture, It has been held not a signing for him by an¬ 
other person within a statute providing that any 
person who shall sign the testator’s name to a will 
shall subscribe his own name as a witness and state 
that he subscribes the testator’s name at his request, 
and a noncompliance therewith does not affect the 
validity of the will ,5'^ the contrary of this last prop¬ 
osition has, however, been held 

b. Inability to Write or Sign Name as Affectmg 
Right to Sign by Mark 

While there is authority to the contrary, it has gen¬ 
erally been held that the sufficiency of a mark as a sig¬ 
nature IS not affected by the fact that at the time of 
making the mark the testator was capable of writing, al¬ 
though such fact may call for great scrutiny before ad¬ 
mitting the Will to probate. 

The rule sustaining the validity of wills execut¬ 
ed by mark, as discussed supra subdivision a of this 
section, is especially applicable where the testator 
IS unable to sign his own name,59 as ''a man who 
cannot write his own name is not to be deprived 
of the right to makeiJiis will”®® However, while 
there is authority to the contrary, as shown in the 
junsdictional italic paragraphs infra, the rule is 
not limited to cases where the testator is unable 
to wnte, and it has generally been held under stat¬ 
utes prescribing formalities for the execution of 
wills that the sufficiency of a mark as a signature 
is not affected by the fact that at the time of mak¬ 
ing the mark the testator was capable of writing, 
although it has been said that the fact that a will 
of a person able to wnte is signed by mark calls 
for “great scrutiny” before admitting it to pro¬ 


bate ®2 This rule is not affected by a general stat¬ 
ute providing that in all cases where the written 
signature of any person is required by law it shall 
always be the proper handwriting of such person, 
or, in case he is unable to write, his proper mark or 
his name wntten at his request and m his pres¬ 
ence 

In California the right to sign a will by mark is 
limited by statute to cases where the person cannot 
write,but in construing this statute it has been 
held that physical inability to write, although the 
testator knew how to wnte, will authorize a signa¬ 
ture by mark 

In Louisiana the mark of a person incapable of 
writing is a sufficient signature to a will where he 
declares that he does not know how or is not able 
to sign, and an express mention of his declaration 
and of the cause that hinders him from signing 
is made m the will,®® but even a mark is unneces¬ 
sary when the testator makes a declaration of ina¬ 
bility and It IS attested by a notary The statute 
makes this the equivalent of a signature ®'^ 

In Pennsylvania, the statute providing that, if 
the testator is unable to sign his name for any rea¬ 
son other than the extremity of his last sickness, 
the will shall be subscribed in his presence, by his 
direction and authority, and to which he makes his 
mark or cross, unless incapacitated from doing so, 
must be strictly complied with ®5 Under such stat¬ 
ute, a mark made by a testator who cannot sign for 
any reason, in conjunction with compliance with 
the other statutory requirements, is sufficient ®® 
This provision was intended to embrace cases where 
the testator is unable to act, whether from lack of 
education or from physical weakness or disability,*^® 


53. Ind —Rook v Wilson, 41 N E 
311, 142 Ind 24, 51 Am S R 163 

68 C J p 656 note 88 

57 Ark—Miller v Mitchell, 276 S 
W2d 3 

68 C J p 656 note 89 

58 Mo—Simpson r. Simpson, 27 
Mo 288 

68 C J p 656 note 90 

59. N D —^McKee v Buck, 4 N W 2d 
652, 72 NI> 86 

Tex—Guest v. Guest, CivApp, 236 
S W 2d 710, error refused no re¬ 
versible error—Short v Short, Civ 
App, 67 S W2d 425 

60. Mass —Chase v Kittred^e, 11 
Allen 49, 63, 87 Am D 687 

61. Md—Quimby v Greenhawk, 171 
A 59, 166 Md 335 

KT—In re Romaniw^s Will, 296 N 
T S 925, 163 Misc 481. 

68 CJ p 656 note 92. 


62 NT—-In re Steffman's Will, 234 
NTS 239, 133 Misc 745, affirmed 
236 NTS 890, 227 App Div 647 

63. Wis —^In re Mueller's Will, 205 
NW 814, 815, 188 Wis 183, 42 A 
LR 951 

68 C J p 656 note 94 

64. Cal—In re Cecala's Estate, 208 
P2d 436, 92 Cal App 2d 834 

65. Cal—In re Guilfoyle, 31 P 553, 
96 Cal 598, 22 L, R A 370 

66. La —Succession of Davis v 
Richardson, 77 So 2d 524, 226 La 
887 

68 C J p 656 note 96 
Statement that a physical oanse 

prevented testatrix from signing will 

was sufficient 

La—Succession of Davis v Richard¬ 
son, supra 

67. La —Hennessey’s Heirs v 

Woulfe, 22 So 394, 49 La Ann 1376 

68. Pa—In le Morns’ Estate, 37 A. 
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2d 606, 349 Pa 387—In re James' 
Estate, 198 A 4, 329 Pa 273 

In re Bobbitt’s Estate, Orph, 19 
Erie Co 391 
Close scmtmy 

Pact that testator, who was edu¬ 
cated, intelligent, and well-informed 
man, executed will by making mark, 
calls for closest scrutiny by court if 
questioned, especially when other 
circumstances cast cloud of suspi¬ 
cion about will, although such cir¬ 
cumstance does not invalidate will 
Pa—In re Kline’s Estate, 186 A 364, 
322 Pa 374 

69 Pa—In re ZakatofC’s Estate, 81 
A 2d 430, 367 Pa 542—In re Hunt¬ 
er’s Estate, 196 A 36, 328 Pa 484 
—In re Rosato’s Estate, 185 A 197, 
322 Pa 229, 114 ALR 1108. 

68 C J p 656 note 99 
70. Pa^—In re ZakatofC's Estate, 81 
A 2d 430, 367 Pa 642, 

68 C J p 656 note 1. 
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or for any psychological or emotional reason and 
it has been said that the sufficiency of the testator’s 
reason for not signing his name is for his own de¬ 
termination and not for the determination of the 
court It is not necessary to show that the tes¬ 
tator had in the past been without power to sign his 
name, but the document is sustainable if he is with¬ 
out power presently to do so for other reasons,*^ 3 
such as loss of eyesight'^^ or the use of his hands 
If the other requirements of execution are pres¬ 
ent, the proof that at some prior time deceased 
could write will not make the statute inapplicable 
Under this statute the testator’s name must be 
signed with his authority in his presence and he 
must affix his mark,'^'^ and the execution of a 
will by mark alone is insufficient,'^s unless the tes¬ 
tator is in extremis The authority or direction 
to subscribe may be express, or it may be implied 
from the attending circumstances Nevertheless, 
m order to establish implied authority in another 
from the signing of a will in the testator’s presence, 
it must appear that the testator knew the nature 
of the document,®^ and that he saw, or was in a 
position to see, the signing of his name The or¬ 
der in which the mark is affixed and the name sub¬ 
scribed is immaterial in so far as the validity of the 
will is concerned However, implied authority 
may be shown by the placing of a mark by the tes- 

71 Pa—In re Zakatoff’s Estate, su- 
pia 

Pa—In re Rosato's Estate, 185 A 197, 

322 Pa 229, 114 ALR 1108 

72, Pa—In re Zakatoff's Estate, 81 
A 2d 430, 367 Pa 542—In re Rosa- 
to’s Estate, 185 A 197, 322 Pa 229, 

114 ALR 1108 

73. Pa—In re Carmello's Estate, 137 
A 734, 289 Pa. 554 

74- Pa—Brehony V Brehony, 137 A 
260, 289 Pa 267—Novicki v O’Mara, 

124 A 672, 280 Pa 411 
75 Pa—Girard Trust Co. v. Page, 

127 A 458, 282 Pa 174 

76. Pa—In re Hughes* Estate, 133 
A 645, 286 Pa 466 

68 C J p 656 note 5 

77. Pa—In re Cohen’s Estate, 51 A 
A 2d 704, 356 Pa 161—In re James’ 

Estate, 198 A 4, 329 Pa 273—In re 
Hunter’s Estate, 196 A 35, 328 Pa 
484 

In re Kluchinsky's Estate, 107 A 
2d 446, 176 Pa Super 197 

In re Bobbitt’s Estate, 30 Pa 
Dist & Co 659—In re Zoltek’s Es¬ 
tate, 22 Pa List & Co 721—In re 
Prescott's Estate, 20 PaDist & Co 
232, 16 Erie Co 252 
In re Robert's Estate, Orph, 60 
DauphCo. 220—In re Marcovitch’s 
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tator on the paper after his name is written there¬ 
on 

c. Assistance m Making Mark 

The fact that the testator is physically assisted in 
making his mark does not affect the validity of the exe¬ 
cution of the will, and the act is his own with the assist¬ 
ance of another, and not the act of another under author¬ 
ity from him 

The fact that the testator is physically assisted 
in making his mark does not affect the validity of 
the execution of the will,®^ although when in health 
he could write 86 The act is his own with the as¬ 
sistance of another, and not the act of another 
under authority from him 87 The extent of the aid 
given IS immaterial, 88 and it is not necessary to 
prove an express request from the testator for such 
assistance 89 One who assists the testator in sign¬ 
ing his name by mark is not required to subscribe 
the will as a witness thereof by a statute providing 
that every person who shall sign the testator’s name 
to any will shall also subscribe his own name as a 
witness to the will 

§ 173. - Signing for Testator by Another 

a In general 

b By attesting witness 

c. By beneficiary under will 

a. In General 

It IS a rule of very general, but not universal, appli- 

PaDist & Co 721—In re Picconi’s 
Estate, 4 Pa Dist & Co 245 

84. Pa—^In re Drew’s Estate, 32 Pa 
Dist & Co 297 

68 C J. p 656 note 8 

85. Ohio —In re Ryan’s Will, 9 Ohio 
Supp 29 

Pa —McAlarney v Ziegler, Com PI, 
33LuzLegReg 361 
Wis—In re Wilcox’ Estate, 254 NW 
529, 215 Wis 341 
68 C J p 657 note 11 

86. Minn—In re Jernberg’s Estate, 
190 NW 990, 153 Minn 458 

87. Pa—^In re Cozzens’ Will, 61 Pa 
196 

Wis—In re Wilcox* Estate, 254 N W 
629, 215 Wis 341 

88 . Pa—Brehony v Brehony, 8 Pa 
Dist & Co 601, affirmed 137 A 260, 
289 Pa 267 

Touching of pen by testatrix when 
another made her mark to will held 
sufficient participation in the act, to 
make the mark that of testatrix and 
not the scrivener 

Wis—In re Wilcox’ Estate, 254 NW. 
529, 215 Wis 341 

89- Pa—In re Cozzens’ Will, 61 Pa 
196 

Wash—Points v Nier, 157 P 44, 
91 Wash 20, Ann Cas 1918A 1046 


Estate, Orph, 43 SchLegRec 216 
—In re Kostovik’s Estate, Orph, 87 
PittsbLegJ 134 

68 C J p 656 note 6 

78. Pa—In re Hunter’s Estate, 196 
A 35, 328 Pa 484 

79. Pa—In re Wilson’s Estate, 88 
Pa Super 556 

In re Bobbitt’s Estate, 30 Pa 
Dist & Co 659—In re Hunter’s Es¬ 
tate, 29 PaDist & Co 628, affirmed 
196 A 35, 328 Pa 484 

80. Pa—In re Cohen's Estate, 51 A 
2d 704, 356 Pa 161—In re Morns’ 
Estate, 37 A 2d 506, 349 Pa 387— 
In re James’ Estate, 198 A 4, 329 
Pa 273—In re Hunter’s Estate, 196 
A 35, 328 Pa 484 

In re Kluchinsky’s Estate, 107 
A 2d 446, 176 Pa Super 197 

In re Robert's Estate, Orph, 60 
Dauph Co 220 

8 C J p 656 note 7 

81. Pa—^In re Hughes* Estate, 133 
A 645, 286 Pa 466 

2. Pa—In re Kelly’s Estate, 160 A 
454, 306 Pa 551—In re Hughes’ Es¬ 
tate, 133 A 645, 286 Pa 466 

8 Pa—In re Cassell’s Estate, 6 A 
2d 60, 334 Pa 381 
In re Drew’s Estate, 32 Pa Dist & 
Co 297—In re Zoltek's Estate, 22 
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cation that it is not essential to the validity of a will that 
It be signed by the testator himself, but that it may be 
signed for the testator, in his presence, by some one else 
at his direction, and unless the statute otherwise pro¬ 
vides, the direction may be implied. 

It IS a rule of very general, but not universal, 
application that it is not essential to the validity 
of a will that it be signed by the testator himself 
In most jurisdictions it has been uniformly held 
that the will may be signed for the testator, in his 
presence, by some one else at his request or at his 
direction,93 and that, too, whether the testator is 
able to write his name or not,®'^ although it would 
undoubtedly be better that he should sign his own 
name if able to do so ^5 The other requirements 
being met, it has been held that any signature or 
mark made as and for the testator’s completed sig¬ 
nature and adopted by him as such is sufficient 96 
The effect is the same as though written by the 
testator himself,9*^ and it is not necessary for him 


to attach his mark to give validity to the will when 
so signed 99 If the statute so provides, the request 
or direction must be express,99 and mere knowl¬ 
edge of the testator that his name is being signed 
by another,1 or that the signing was acquiesced in, 
or assented to, by the testator^ will not be suffi¬ 
cient It must appear that the testator gave direc¬ 
tion to the third person for writing his name, con¬ 
sciously and explicitly, and in the free exercise 
of his faculties 9 However, in the absence of a 
statutory requirement of express direction, the tes¬ 
tator’s direction and authority to sign for him need 
not be express, but may be implied ^ Any expres¬ 
sion or act signifying the desire to have the will 
signed IS sufficient ^ While it may be wise as a 
practical matter that the one who signs the testa¬ 
tor’s name also signs his own, this is not essen¬ 
tial to the validity of the will,® except where there 
IS a statutory requirement to that effect ^ 


91. N J—In re McElwaine’s Will, 18 
NJBq 499 

68 C J p 657 note 17 

92. Ill—^In re Blkerton's Estate, 44 
NE2d 148, 380 Ill 394 

93. Ark—Graves v Bowles, 101 S 
W2d 176, 193 Ark 646 

Ky—Darnaby v Halley's Ex’r, 208 
SW2(i 299. 306 Ky 697—Weiss v 
Hanscom, 205 SW2d 485, 306 Ky 
687 

Miss—Wallace v Harrison, 65 So 2d 
456, 218 Miss 153 

Neb—In re Smith’s Estate, 266 NW 
611, 130 Neb 739 

NY—In re Lewis’ Estate, 80 NTS 
2d 757, 193 Misc 183—In re Ro- 
mamw’s Will, 296 NTS 925, 163 
Misc 481—^In re Lawler's Will, 49 
NTS 2d 955, 182 Misc 67 
N C —Paul V Davenport, 7 S E 2d 
352, 217 NC 164 

ND—In re Lyons' Estate, 58 NW 
2d 846, 79 ND 595—In re Starke's 
Estate, 271 NW 131, 67 N D 178 
Ohio—Sherman v Johnson, 112 NE 
2d 326, 169 Ohio St 209 
Pa—In re Prescott's Estate, 20 Pa 
Dist & Co 232, 15 Erie Co 252 
In re Gingrich’s Estate, Oiph, 
58 Dauph Co 282—McAlainey v 
Zieg-lei, Com PI, 33 LuzLegReg 
361 

SD—In re McNair's Estate, 38 NW 
2d 449, 72 S D 604 

Tex —^Davenport v Minshew, Civ 
App, 104 S W 2d 951, error refused 
Vt—In re Moon’s Will, 176 A 410, 
107 Vt 92 
68 C J p 657 note 19 

Testator’s agent may subscribe the 
will 

NT—-In re Silveiman’s Will, 97 N 
TS2d 490, 198 Misc 274. 

In re Gallagher's Will, 123 NT 
S 2d 912. I 


94. Pa —Strieker v Groves, 5 Whart 
386 

In re Vosburg’s Will, 9 Pa Co 
243 

95. Pa —Strieker v Groves, 5 Whart 
386 

68 C J p 657 note 21 
Porgery 

Under circumstances of particular 
case it was said that if the signa¬ 
ture to the purported will was not 
in the handwriting of the testator, 
the instrument was necessarily a 
forgery 

Anz—Sanders v Sanders, 79 P 2d 
623, 62 Anz 156 

96 Miss—Wallace v Harrison, 66 
So 2d 456. 218 Miss 153 
A typewritten sigiiatiue typed by a 
person in the presence of the testator 
and by his direction may be suffi¬ 
cient 

Cal —In re Moore’s Estate, 206 P 2d 
413, 92 Cal App 2d 120 

97. Ind—Herbert v. Berner, 81 Ind 
1 

Mich—In re Canterbury’s Estate, 165 
NW 747, 198 Mich 743 

98. Ky—Sechrest v Edwards, 4 
Mete 163 

Mich—In re Canterbury’s Estate, 165 
NW 747, 198 Mich 743 
The fact that testator affixes his 
mark is immaterial where the will 
IS properly signed for the testator by 
another 

ND—In re Starke’s Estate, 271 N,W 
131, 67 ND 178 

99. Vt—In re Moon’s Will, 176 A 
410, 107 Vt 92 

Wis—In le Wilcox’ Estate, 254 NW 
529, 215 Wis 341 
68 0 J p 668 note 24 
Affirmative answer to question 

(1) An afllimative answer by testa¬ 
tor to pai ty's unambiguous question, 
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as to whether it was all right for him 
to sign testator’s name to will, con¬ 
stituted an “express direction” to 
the party to sign the testator’s name 
within statute authonzing person to 
sign for the testator by testator's 
express duection 

Pa—In re Patti's Estate, 1 A 2d 791, 
133 Pa Super 81 

(2) So, where a scrivener asked 
the testator if the nuise should sign, 
and he said “Yes,” the signing was 
done under his express direction 
Mass—Steele V Marble, 109 NB 357, 
221 Mass 485 

1. Minn—Waite v Fiisbie, 47 N W. 
1069, 45 Mmn 361, affirmed 51 N. 
W 217, 48 Minn 420 

Neb—Murry v Hennessy, 67 NW. 
470, 48 Neb 608 

2. Neb —Murry v Hennessy, supra. 

3. Neb—In re McCoy's Will, 89 N. 
W 665, 64 Neb 150 

4. US—Welch V Kirby, Mo, 255 F 
451, 166 CCA 527, certiorari de¬ 
nied 39 set 386, 249 US 612, 63 
LEd 801 

Mo —St Louis Hospital Ass’n v Wil¬ 
liams’ Bx’r, 19 Mo 609 
Pa—In re Dolfi’s Estate, Orph, 30 
WestLJ 47 

5. US—Welch V Kirby, Mo, 255 F 
451, 166 CCA 527, certiorari de¬ 
nied 39 set 386, 249 US 612, 63 
LEd 801 

6. N D —In re Starke’s Estate, 271 N. 
W 131, 67 ND 178 

68 C J p 668 note 30 

7. Ark—Graves v Bowles, 101 S. 
W2d 176, 193 Ark 546 

Statement of subscription at testa- 
tor’s request 

Under a statute providing that any 
person who shall sign the testator’s 
name to a will shall subscribe his 
own name as a witness and state that 
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Agent signing his own name instead of testator's. 
Under some statutes it has been held that the sign¬ 
ing of the will by the agent in his own name and 
not that of the testator is insufficient, the will must 
be signed in the name of the testator.^ 

b. By Attesting Witness 

An attesting witness may properly sign the testator's 
name for him, and failure to comply with a statute pro¬ 
viding that one who signs the testator's name to a will 
must also sign his name as a witness may invalidate the 
will, unless the statute otherwise provides. 

An attesting witness may properly sign the testa¬ 
tor's name for him ^ Statutes providing that one 
who signs the testator's name to a will shall also 
sign his name as a witness to the will have been 
held to be mandatory, and a noncomphance there¬ 
with invalidates the will,lO unless the statute ex¬ 
pressly provides that such noncomphance shall not 
affect the validity of the will,^^ or unless the stat¬ 
ute although imposing a penalty for noncomphance 
therewith provides that such noncomphance shall 
not affect the validity of the will ^2 

c. By Beneficiary under Will 

The signing of the testator's name to the will by a 
beneficiary therein will not invalidate it if it is shown 
that the beneficiary acted at the testator's request, al¬ 
though It may cast suspicion on the document 

The signing of the testator’s name to the will by 
a beneficiary therein will not invalidate it if it is 
shown that the beneficiary acted at the testator’s re¬ 
quest ^2 However, this circumstance casts a sus¬ 


picion on the document, and places the burden on 
the beneficiary to prove clearly that the testator un¬ 
derstood the instrument and signed it voluntarily 
and knowingly 

§ 174. - Signing vdth Assistance of An¬ 

other 

The signature is not rendered invalid by the fact 
that another guided the hand of the testator when he 
signed the will, and such act is the testator's own, and 
not the act of another done under the authority of the 
testator 

The signature is not rendered invalid by the 
fact that another guided the hand of the testator 
when he signed the will This is not in violation 
of a statute requiring the will to be signed at the 
end thereof,and the extent of the aid does not 
affect the validity of the signature if the signing 
is in any degree an act of the testator, acquiesced in 
and adopted by him^'^ Such act is the testator's 
own, performed with the assistance of another, and 
not the act of another done under the authority of 
the testator ,16 and in consequence a statute pio- 
viding that every person who shall sign the testa¬ 
tor's name to any will by his direction shall sub¬ 
scribe his own name as a witness to such will, and 
state that he subscribed the testator’s name at his 
request, has no application, and a noncomphance 
therewith does not affect the validity of the will 
In order to uphold the validity of such signature it 
IS not necessary that an express request for the as¬ 
sistance be given.26 It may be inferred from the 


he subscribed the testator’s name at 
his request, where the testator’s name 
IS signed to his will by his direc¬ 
tion and he does nothing more, there¬ 
by adopting such signature as his 
subscription, the person so signing 
for the testator must also sign his 
own name as a witness and state that 
he signed the testator's name at his 
request 

Ark—In re Cornelius’ Will, 14 Ark 
675 

8. Philippine —Guison v. Concep¬ 
cion, 5 Philippine 551 

68 C J p 658 note 33 

9. ND—^In re Starke’s Estate, 271 
NW 131, 67 ND 178 

68 C J p 658 note 34 

10. Ark—In re Cornelius' Will, 14 
Ark 676 

68 C J p 658 note 36 

11. Okl —In re Me-hun-kah’s Estate, 
189 P 867, 78 Okl 214 

68 C J p 658 note 37 

12. N Y —Hollenbeck v Van Valken- 
burgh, 6 How Pr 281 

13. Tenn —^Walker v. Verble, 5 Tenn 
Civ A 661, 

94 C J S —62 


Suhsciiptiou by testatiiz' hnsband 
held to constitute due execution 
NT—^In le Lewis' Estate, 80 NTS 
2d 757, 193 Misc 183 

14. Tenn —^Walker v Verble, 6 Tenn 
CivApp 661, 

15 Ill—In re Kehl's Estate, 73 NB 
2d 437, 397 Ill 251 

Ky—Prichard v Kitchen, 242 SW 
2d 988 

Me —Corpus Juris quoted ia. In re 
Cox’ Will, 29 A 2d 281, 285, 139 
Me 261 

Mont—In re Sales’ Estate, 89 P 2d 
1043, 108 Mont 202 

Neb —Corpus Juris cited In In re 
Kaiser’s Estate, 34 N W 2d 366, 373, 
150 Neb 295 

NY—In re Romaniw's Will, 296 NT 
S 925, 163 Misc 481 
Or —^In re Fletcher's Estate, 32 P 2d 
123, 147 Or 139 
68 C J p 659 note 41 
Assistance in making mark see su¬ 
pra § 172 

16- Pa—^Brehony v Brehony, 137 A 
260, 289 Pa 267 
68 C J p 659 note 42 

17. Me—Corpus Juris quoted la In 
re Cox’ Will, 29 A 2d 281, 285, 139 
^ Me 261. 


NT—In re Bitzer’s Will, 208 NTS 
824, 124 Misc 432 

18. Me—Corpus Juris quoted in In 
re Cox’ Will, 29 A 2d 281, 139 Me 
261 

Neb —Corpus Juris cited iu In re 
Kaiser’s Estate, 34 NW 2d 366, 373, 
150 Neb 295 
68 C J p 659 note 44 

Where testator directed another to 
sign, will in his behalf and placed his 
hand on pen as such other person 
wrote testator's name in proper place, 
signature became testator's own and 
had same effect as though written by 
testator himself 

Ky—Prichard v Kitchen, 242 SW 
2d 988 

19. Me—Corpus Juris quoted in In 

re Will, 29 A 2d 281, 285, 139 

Me 261 

68 C J p 659 note 45 

20. Me—Corpus Juns quoted m In 
re Cox' Will, 29 A 2d 381, 285, 139 
Me 261 

Neb —Corpus Juris cited in In re 
Kaiser’s Estate, 34 NW2d 366, 
373, 150 Neb 295 

Pa—Vandruff v. Rinehart, 29 Pa 232 
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circumstances of the case 21 It is necessary, how¬ 
ever, that it should appear that the testator, at the 
time of requesting or receiving the aid in the sign¬ 
ing of the instrument, had the present volition to 
affix the signature, and was aware and fully cogni¬ 
zant of the details of the instrument of will or 
testament to which he, by the aid of the other, was 
affixing his signature 22 A will is not legally exe¬ 
cuted if the testator's signature is procured by some 
one else holding his hand, and if he is not in a con¬ 
dition to know what is being done 23 

§ 175. - Seal or Stamp as Signature 

English cases dealing with the validity of a seal 
or a stamp as a signature to a will are collected in 
68 C J p 659 notes 50-52 

Printed, lithographed, or typewritten signature as 
sufficient see supra § 171 

Examine Pocket Parts for later cases, 

§ 175 , - Time of Signing 

The general, but not universal, rule is that to give 
validity to the will the signing by the testator must pre¬ 
cede m point of time the signing by the witnesses, and 
that, if one or all of the witnesses sign before the testator 
affixes his signature, the will is void, but, although there 


Is authority to the contrary, the fact that part or all of 
the witnesses sign before the testator is regarded as im¬ 
material when the witnesses and the testator sign at 
practically the same time and place, in each other's 
presence, as part of one continuous and complete trans¬ 
action 

The general, but not universal,2^ rule is that to 
give validity to the will the signing by the testator 
must precede m point of time the signing by the 
witnesses, and that, if one or all of the witnesses 
sign before the testator affixes his signature, the will 
IS void,2S the view being taken that the attestation 
of witnesses is '"of a past transaction,”26 and that, 
until the signature of the testator has been affixed to 
the will, there is nothing to attest,27 and that, for 
some period, longer or shorter, as the case may be, 
those signatures certify what is not true 28 In a 
number of jurisdictions, the general rule applies 
even where the signing by the testator and the 
signing by the witnesses are a part of one and 
the same transaction 29 In a number of other juris¬ 
dictions, however, the fact that part or all of the 
witnesses sign before the testator is regarded as 
immaterial when the witnesses and the testator sign 
at practically the same time and place, m each oth¬ 
er's presence, and as part of one continuous and 
complete transaction,30 although in jurisdictions 


21s Me—CJorpus Jixrls auoted in In 
re Cox’ Will, 29 A 2d 281, 285, 139 
Me 261 

Va —^McMechen v McMechen, 17 W 
Va 683, 41 Am R 682 

22. Nev—In re Gordon’s Estate, 161 
P 717, 40 Nev 300 

23. Ala—^Whitsett v. Belue, 54 So 
677, 172 Ala 256 

24. Xn Ohio 

<1) It has been held that a will 
which IS subscribed by witnesses 
in the presence of the testator on one 
occasion and subscribed by the tes¬ 
tator in their presence on a later oc¬ 
casion, IS deemed to have been at¬ 
tested by the subscribing: witnesses 
at the time of the testator's sub¬ 
scription and is validly executed un¬ 
der a statute requiring: wills to be 
signed by the party making it or by 
some other person in his presence 
and by his direction, and to be at¬ 
tested and subscribed in the presence 
of such party by witnesses who saw 
the testator subscribe, or heard him 
acknowledge his signature 
Ohio —Bloechle v Bavis, 8 N B 2d 
247, 132 Ohio St 415 
(2) However, a more recent court 
of appeals decision, without refer¬ 
ence to the decision in the preceding 
note, adopts the view that a tes¬ 
tatrix must sign her name to will be¬ 
fore witnesses are requested to sign 
their names, or at least the signing 
must be one continuous transaction, I 


for otherwise witnesses would have 
no signature to attest 
Ohio —In re Borgman's Estate, App, 
105 NE2d 69 

25. Ill—Brelie v. Wilkie, 26 NB2d 
475, 373 III 409 

Mich—In re Kahl's Estate, 270 NW 
787, 278 Mich 561 

NJ—-James v Wendehack, 63 A 2d 
710, 1 NJ Super 203 
In re Kugler’s Will, 1 A 2d 642, 
124 N JBq 309 

In re Wheary’s Estate, 14 A 2d 
489, 18 N JMisc 436 
NC—^In re Franks' Will, 56 S B 2d 
668, 231 N C 252, rehearing denied 
57 S E 2d 315—In re McDonald's 
Will, 13 SE2d 239. 219 NC 209— 
Paul V Davenport, 7 S E 2d 352, 
217 NC 164 
68 C J p 660 note 56 

In Texas 

(1) It has been held that to author¬ 
ize the probate of an instrument as 
a wall it must be shown that the tes¬ 
tator signed the instrument before 
the witnesses signed to attest his 
signature 

Tex—Kveton v. Keding, Civ App ,286 
SW 673 

(2) However, it has been said that 
the testator may sign before or after 
the witnesses sign 

Tex —Ludwick v Fowler, Civ App , 
193 S W 2d 692, error refused no 
reversible error 

26. N J —Lacey v Dobbs, 50 A 497, 
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63 NJBq 325, 92 Am S R 667, 65 
LRA 580 

NT—Jackson v, Jackson, 39 NT 
153 

27 NC—In re Franks’ Will, 56 S 
E 2d 668, 231 N C 252, rehearing 
denied 57 S B 2d 315—Paul v Dav¬ 
enport, 7 SE2d 362, 217 NC 154 
68 C J p 660 note 58 
28. NT—Jackson v Jackson, 39 N 
T 153 

29 N J —James v Wendehack, 63 A 
2d 710, 1 NJ Super 203 
68 C J p 660 note 60 
The mere fact that testator ac¬ 
knowledges that the will is his in the 
presence of the attesting witnesses 
immediately after all of the signa¬ 
tures are affixed is of no legal sig¬ 
nificance 

N J —^James v Wendehack, supra 
30. DC—Clark v Turner, 183 F 2d 
141, 87 U S App D C 54—Billings v 
Woody, 167 F 2d 756, 83 U S App 
D C 219, certiorari denied Mathews 
V Woody, 69 S Ct 46, 333 U S 822, 
93 LEd 377 

Ill—Brehe v Wilkie, 26 NE2d 475, 
373 Ill 409 

NC—In re Franks’ Will, 66 S E 2d 
668, 231 N C 252, rehearing denied 
67 S E 2d 315—Corpus Juris cited m 
In re McDonald’s Will, 13 S E 2d 
239, 240, 219 NC 209 
68 C J p 660 note 61, 

Signing or acknowledging signature 
of will by testator in presence of 
witnesses generally see infra j 188 
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where this view prevails, it is conceded that the or¬ 
derly and far better way is for the signature of the 
testator to precede in time the signature of the wit¬ 
nesses 31 An instrument propounded as a will, 
which was signed by the testator after the witnesses 
subscribed the will and out of their presence, is 
void 32 

§ 177. - Place of Signature 

a. In general 

b Signature at end of will 

a. In General 

Where the statute requires no more than that the 
will shall be in writing and signed, it is immaterial where 
the testator's signature was placed, if it was p'aced there 
with the intention of authenticating the instrument 

Where the statute relating to signing requires 
no more than the statute of frauds, that is, mere- 


WILLS §§ 176-177 

ly that the will shall be in writing and be signed, 
it IS immaterial where the testator’s signature was 
placed, if It was placed there with the intention of 
authenticating the instrument 33 It has accord¬ 
ingly been held that, if intended as a signature, 
a signing by the testator of his name at the begin¬ 
ning of the will,34 in the margin,35 m the body 
of the will,3 6 in the attestation clause, 37 at the com¬ 
mencement of the will and in the attestation 
clause,38 or after the attestation clause,3^ will be 
sufficient It IS essential, however, that the sig¬ 
nature, whatever its local position, must have been 
made with the design of authenticating the instru¬ 
ment and that the testator should have contemplat¬ 
ed no further signing 40 Jt has been held that 
whether a signature not signed at the end of the 
will IS intended as a signature to the will is a ques- 


Signing' not part of saano transaction 
Where witness signed will in the 
afternoon and testatrix signed it the 
following night, but not in the pres¬ 
ence of the witness and testatrix sub¬ 
sequently acknowledged to the wit¬ 
ness that testatrix signed it, the sign¬ 
ing by the testatrix and by the wit¬ 
ness could not be construed as a part 
of the same “transaction “ 

N C —In re McDonald’s Will, 13 S B 
2d 239, 219 NC 209 

In New ToilE 

(1) It has been held that while as 
a general rule the witnesses should 
sign after the testator, the rule naay 
be departed from under circumstanc¬ 
es which show a complete compliance 
with the statute in one transaction, 
even though the testator signs last 
NT—In re Jones’ Estate, 285 NTS 

894, 157 Misc 847—In re Barry’s 
Estate, 194 NTS 895, 119 Misc 
102—Matter of Haber’s Will, 192 
NTS 616, 118 Misc 179 

(2) It has also been declared that 
where the witnesses have signed in 
advance of the testator, their sig¬ 
natures may conceivably become an 
attestation of his subscription, if it 
be thereafter supplied 

NT—In re Jones’ Estate, 285 NTS 
894, 157 Misc 847—Matter of Bald¬ 
win, 124 NTS 612, 67 Misc 329, 
amirned 126 NTS 1121, 142 App 
Div 904, affirmed 95 NE 1122, 202 
NT 548 

(3) However, it has been held by 
high authority, without qualification, 
that the signature of the testator 
must precede that of the witnesses 
NT—Jackson v Jackson, 39 NT 

163 

(4) It has been said that in the 
case last cited the facts do not clear¬ 
ly appear that the transaction con¬ 
stituted one simultaneous act on the 


part of the testator and the subscrib¬ 
ing witnesses 

N T —In re Jones’ Estate, 285 NTS 
894, 157 Misc 847 

31. DC—Billings V Woody, 167 F 
2d 756, 834 U S App D G 219, cei- 
tiorari denied Mathews v Woody, 
69 set 46, 335 US 822, 93 L Ed 
377 

68 C J p 661 note 62. 

32. Ala—Reynolds v Massey, 122 
So 29, 219 Ala 265 

Ariz—In re Brashear's Estate, 96 P 
2d 747, 64 Ariz 430 
After subscription by one witness 
Where purported will was unsigned 
at time of attestation by one witness 
and witness was waiting on customer 
on opposite side of store when testa¬ 
tor, whose back was then turned, 
subsequently signed will, which was 
then attested by a second witness 
who had observed testator affix his 
signature, will was not validly exe¬ 
cuted and not entitled to probate, 
since first witness attested only an 
unexecuted writing 
Mich—In re Kahl's Estate, 270 NW 
787, 278 Mich 661 

33. Ala.—^Plemons v Tarpey, 78 So 
2d 385, 262 Ala 209 

Mass —Porter v Ballou, 21 N E 2d 
237, 303 Mass 234 

Mo—Potter v Richardson, 230 SW 
2d 672, 360 Mo 661 

N J —In re Potts’ Estate, Co, 61 A 2d 
649 

N C —^Paul V Davenport, 7 S B 2d 352, 
217 NC 154 

WVa—Black v Maxwell, 46 S E 2d 
804, 131 WVa 247 
68 CJ p 661 note 65 
Place of signature of holographic 
wills see infra § 205 
location of name is merely an evi¬ 
dentiary fact relating to intent to 
make document effective as wall 
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Mo—Potter v Ritchardson, 230 SW 
2d 672, 360 Mo 661 

34. Ala—Plemons v Tarpey, 78 So 
2d 385, 262 Ala 209 

Wis—In re Home’s Will, 284 NW 
766, 231 Wis 227, rehearing denied 
285 NW 751, 231 Wis 227—Cor¬ 
pus Juris cited in In re Lagershaus- 
en’s Estate, 272 NW 469, 471, 224 
Wis 479 

68 C J p 661 note 66 
Signatore in esordium clause of typed 
will 

Where entire will was typewritten, 
fact that signature was written rath¬ 
er than typed in the exordium clause 
would indicate that it was intended 
as an authenticating signature, if, in 
fact, it was placed there by testa¬ 
trix 

Ill—Towell V Hunter, 85 NE 2d 674. 
403 Ill 202 

35. Ala—^Plemons v Tarpey, 78 So 
2d 385. 262 Ala 209 

36. NT—In re McCalip’s Will, 119 
NTS 2d 65, applying law of Dis¬ 
trict of Columbia 

NC—Paul V Davenport, 7 S E 2d 352, 
217 NC 154 
68 C J p 661 note 67 

37 N J—In re Drake’s Will, 192 A 
428, 15 N JMisc 484 

N T —In re Matter of Acker, 5 Dem 
Surr 19 

38 Mass —Meads v Earle, 91 N E 
916, 205 Mass 553, 29 DRA,NS, 
63 

Mich—In re Norris’ Estate, 101 NW 
238, 221 Mich 430, 29 ALR 884 

39. Ind—Hallowell v Hallowell, 88 
Ind 251 

Mo—^Potter v Ritchardson, 220 S 
W2d 672, 360 Mo 661 

40. Mo—Catlett v. Catlett, 65 Mo 
330 

N J —In re Potts’ Estate, Co , 61 A 2d 
649 
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tion of fact to be answered and controlled by the 
testimony in each case 

In Virginia -it is provided by statute that wills 
shall be signed such a manner as to make it man¬ 
ifest that the name is intended as a signature ” In 
construing this statute it is held that no will is suf¬ 
ficiently signed unless it appears afifirmatively from 
the position of the signature, as at the foot or end, 
or from other internal evidence equally convincing 
that the testator designed, by the use of the signa¬ 
ture, to authenticate the instrument ^2 The final¬ 
ity of the testamentary intent must be ascertained 
from the face of the paper, and extrinsic evidence 
is not admissible either to prove or disprove it,^3 
and then the signature is only an authentication 
as to so much of the will as it was designed to 
authenticate It has been held that the mere 
wTiting of the testator’s name at the commence¬ 
ment of the will is not of itself a signature to the 
will as it does not indicate finality of intention to 
authenticate the concluding act of disposition of 
the testator’s property Nevertheless it is not 
necessary to satisfy the requirements of the stat¬ 
ute that It should be signed at the foot or end of 
the will, but It will be sufficient if signed in such 
manner as to afford internal evidence of authenticity 
equally convincing 


b. Signature at End of Will 

(1) Necessity 

(2) Purpose and construction of statutes 

(3) Sufficiency of compliance with re¬ 

quirements 

(1) Necessity 

In many states statutes require that wills be signed 
by the testator at the end, and it has very generally been 
held that noncompfiance with the requirement renders a 
Will void in toto, except as the statute otherwise provides 

As shown supra subdivision a of this section, 
where the statute requires no more than that the 
will shall be in writing and signed, it is immaterial 
where it is signed However, m many states stat¬ 
utes now expressly require that wills shall be sign¬ 
ed or subscribed by the testator at the end, and 
it has very generally been held that noncompliance 
with the requirement renders a will void in toto,^^ 
and not entitled to probate,^® except as it is express¬ 
ly provided by statute that the presence of any writ¬ 
ing after the signature does not invalidate that 
which precedes it So, also, where the statute re¬ 
quires the testator to “subscribe” the will, it is held 
that he must sign the will at the end, the view be¬ 
ing taken that there is no difference in the mean- 


41. Miss—Better v Hirsch, 76 So 
555, 115 Miss 614 

42 Va—Fenton v Davis, 47 S E 2d 

372, 187 Va 463—McElroy v Rol- 
ston, 34 SE2d 241, 184 Va 77— 
Hamlet v Hamlet, 32 S E 2d 729, 
183 Va 453—Presbyterian Orphans 
Home v Bowman, 182 S E 551, 165 
Va 484 

68 C J p 661 note 73 
After attestation clause 

Attestation clause is no part of 
will, and fact that testator’s signa¬ 
ture appears after it is unimportant, 
only necessity being that it must ap¬ 
pear on face of document that party 
signing did in fact intend to sign in 
capacity of testator 
Va—Presbyteiian Orphans Home V 
Bowman, supra 

43. Va—Fenton v Davis, 47 S E 2d 
3 72, 187 Va 463—McElroy v Rol- 
ston, 34 S E 2d 241, 184 Va 77— 
Warwick v Warwick, 10 S E 843, 
86 Va 596, 6 LRA 775 

44. Va —Fenton v Davis, 47 S E 2d 
372, 187 Va 463 

45. Va—Hamlet v Hamlet, 32 S E 
2d 729, 183 Va 453 

68 C J p 661 note 75 
XTame ul second paragraph 

The placing of testator’s name at 
beginning of second paragraph de¬ 
claring will to be his last and revok¬ 
ing any other wills made by him, aft¬ 


er paragraph merely explaining why 
he was rewriting his previous wills, 
did not indicate that name was in¬ 
tended as signature to will 
Va—Hamlet v Hamlet, supra 

46. Va—Hall v Brigstocke, 58 SE 
2d 629, 190 Va 459, 19 A L R 2d 921 
—Fenton v Davis, 47 S E 2d 372, 
187 Va 463 
68 C J p 661 note 76 
47 Cal—In re Jordan's Estate, 184 
P2d 166, 81 CalApp2d 419—In re 
Chase's Estate, 124 P 2d 895, 51 Cal 
App 2d 353 

Kan—In re Bond's Estate, 153 P 2d 
912, 159 Kan 249—In re Williams' 
Estate, 150 P 2d 336, 158 Kan 734, 
opinion adhered to 153 P 2d 906, 
159 Kan 232 

NY—In re Winters' Will, 98 NTS 
2d 312, 277 App Div 24, motion de¬ 
nied 95 NE2d 43. 301 NT 680, 
affirmed 98 NB2d 477, 302 NT 
666, motion denied 100 NE2d 43, 

I 302 NT 845 

In re Robinson’s Will, 103 NY 
S 2d 967, 201 Misc 439—In re Frick- 
ey's Will, 96 NTS 2d 826, 198 
Misc 716, reversed on other 
grounds In re Fnekey's Estate, 114 
NTS 2d 270, 280 App Div 880— 
In re Goettel's Will, 56 NTS 2d 
61, 184 Misc 155 

In re Gagen's Will, 46 N Y S 2d 
215 

ND—In re Lyons’ Estate, 68 NW2d 
845, 79 ND 696 | 
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[ Pa—In re Baldwin’s Estate, 55 A 2d 
263, 357 Pa 432—^Fnese v Fricse, 
9 A 2d 404, 336 Pa 248—In re 
Fnese’s Estate, 9 A 2d 401, 336 Pa 
241 

In re Diettench's Estate, 193 A 
158, 127 Pa Super 315 

Staszewski v Peoples-Pittsburgh 
Trust Co, 55 Pa Dist & Co 549, 
94 Pittsb Leg J 41 
In re Thorn's Estate, Orph, 3 
Chest Co 25—In re Emert's Es¬ 
tate, Orph, 4 Fiduciary 221—In re 
Shiffner’s Estate, Orph, 48 Lane 
Rev 433—In re Gatto's Estate, 
Orph, 97 Pittsb Leg J 379—In re 
Miller’s Estate, Orph, 56 York Leg 
Rec 177 

S D —In re McNair’s Estate, 38 N W 
2d 449, 72 SD 604 

Utah—^In re Alexander’s Estate, 139 
P 2d 432, 104 Utah 296 

68 C J p 662 note 78 

48- N Y —In re Gagen's Will, 46 N 
TS 2d 215 

Pa—In re Baldwin’s Estate, 65 A 2d 
263, 357 Pa 432—In re Coyne's Es¬ 
tate, 37 A 2d 609, 349 Pa 331 
In re Shiffner’s Estate, Orph, 48 
Lane L Rev 433—In re Miller's Es¬ 
tate, Orph, 66 York Leg Rec 177 

68 C J p 662 note 79. 

49. Pa—In re Casto's Estate, 73 Pa 
Dist & Co 306, 38 Del Co 20, 1 
Fiduciary 37 

In re May’s Estate, Orph, 24 
Erie Co 74. 



94 C.J.S. 


ing of the word “subscribe” and the phrase “sign 
at the foot or end thereof 

(2) Purpose and Construction of Statutes 

The purposes of the statutes requiring the testator's 
name to be signed at the end of the will are that it shall 
appear from the face of the instrument that tne testa¬ 
tor's intent was consummated and that the instrument 
was complete, and to prevent fraud While it has been 
said that these statutes are subject to strict construc¬ 
tion, it has also been held that they are to be construed 
liberally in favor of the will 

The purposes of the statutes requiring the testa¬ 
tor’s name to be signed at the end of the will are 
first, that it shall appear from the face of the in¬ 
strument itself that the testator’s intent was con¬ 
summated and that the instrument was complete, 
and second, to prevent or lessen the opportunity 
for fraudulent or unauthorized alterations or addi¬ 
tions to the will These statutes, it has been 
said, are subject to stnct construction,53 and should 
not be frittered away by lax interpretation or by 
the ingrafting of exceptions 54 On the other hand, 
It has been held that these provisions are to be con¬ 
strued liberally in favor of the will,55 and do not 
require that form be raised above substance, in or¬ 
der to destroy a will 56 The statutory requirements 
will not be extended by judicial construction 57 in 
accordance with principles considered supra § 167 c, 
it is the intent of the legislature, and not that of the 
testator, which is to be considered in determining 
whether the statute has been complied with in the 
signing of the will,58 although the application of 
this principle in some cases will work hardship 
and thwart the intended disposition of property 59 


WILLS § 177 

It IS better that this should happen under a proper 
construction of the statutes, it was said, “than that 
the individual case should be permitted to weaken 
those provisions calculated to protect testators gen¬ 
erally from fraudulent alterations of their wills ”50 
In accordance with these principles, if the signing 
of the will is not in compliance with the statutory 
requirements, the will is void regardless of the 
testator’s intention in good faith to make a valid 
disposition of his propeity 5^ 

(3) Sufficiency of Compliance with Require¬ 
ments 

(a) In general 

(b) Signature preceding provisions of 

testamentary character 

(c) Signature preceding matter not of 

dispositive or material character 

(d) Signature preceding clauses i elating 

to administration 

(e) Signature preceding matter which 

might affect construction of will 

(f) Blank spaces in body or at end of 

will 

(g) Effect of marginal clauses 

(h) Signature following or in attestation 

clause 

(i) Nontestamentary clauses intervening 

between testamentary clauses and 

signature 

(j) Signature to will and schedule at¬ 

tached thereto 

(k) Signed or unsigned codicils 


50 Ky—Soward v Soward, 1 Duv 
126, 129 

68 C J p 662 note 80 

Under provision that will executed 
without state in mode prescribed by 
law of place of execution shall be of 
same force and effect as if executed 
in mode presciibed by laws of forum, 
provided will is in writing and sub¬ 
scribed by testator, “subscribed” 
means signed at the end 
NT—In re Maraues' Will, 123 NT 
S 2d 877 

61. Cal —In re Tonneson's Estate, 
186 P2d 78, 81 Cal App 2d 703 
Pa—In re Baldwin's Estate, 55 A 2d 
263, 357 Pa 432—In re Brown’s Es¬ 
tate, 32 A 2d 22, 347 Pa 244 
68 C J p 662 note 82 
Change prior rule 

It has been said that the purpose 
was to change the rule followed in 
some jurisdictions that the name of 
the testator written anywhere in the 
will in his own handwriting is a sig¬ 
nature provided he stated that he in¬ 
tended It to be such. 


Kan—In re Bond’s Estate, 153 P 2d 
912, 159 Kan 249 

52. Ark—Weems v Smith, 237 SW 
2d 880, 218 Ark 554 

Cal—In re Tonneson’s Estate, 185 
P2d 78, 81 Cal App 2d 703 

NT—In re Mackns’ Estate, 124 NT 
S2d 891—In re Hildreth’s Will, 36 
NTS 2d 938 

Ohio —Sherman v Johnson, 112 N E 
2d 326, 159 Ohio St 209 

In re Mazurie, 3 Ohio Supp 63 

Pa—In re Coyne’s Estate, 37 A 2d 
609, 349 Pa 331—In re Brown’s 
Estate, 32 A 2d 22, 347 Pa 244 

68 C J p 662 note 83 

53. NT—In re Costello's Will, 114 
NTS 2d 625 

Pa—In re Brown’s Estate, 32 A 2d 
22, 347 Pa 244 

68 C J p 662 note 84 

54. Pa—^In re Coyne’s Estate, 37 A 
2d 609, 349 Pa 331—In re Brown’s 
Estate, 32 A 2d 22, 347 Pa 244 

68 C J p 662 note 85 

55. NT—re Rivers’ Will, 68 N 
TS2d689 


56 Cal—In re Chase’s Estate, 124 
P2d 895, 61 Cal App 2d 353 

NT—In re Field’s Will, 97 NE 881, 
204 NT 448, 39 L. R A ,N S , 1060. 
Ann Cas 1913C 842 

57. N T —In re Rivers* Will, 58 N Y 
S 2d 589 

58. Cal —In re Tonneson’s Estate, 
186 P2d 78, 81 Cal App 2d 703 

Kan—In re Bond's Estate, 153 P 2d 
912, 159 Kan 249 

NY—In re Costello’s Will, 114 NT 
S 2d 525 

Pa—In re Brown’s Estate, 32 A 2d 
22, 347 Pa 244 

In re Dietterich’s Estate, 193 A. 
168, 127 Pa Super 315 

68 C J p 663 note 87 

59 Ohio—Irwin v Jacques, 73 NE 
683, 71 Ohio St 396. 69 LRA 422 

60 NT —In re Andrews’ Will, 56 N 
E 629. 162 NT 1, 5, 76 Am S R 
294, 48 LfRA 662, 30 N Y Civ Proc 
377, 5 Prob Rep Ann 401 

61- N T —In re Andrews’ Will, su- 

i pra 

I 68 C J p 663 note 90. 
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(a) In General 

According to some decisions, the end of the will is 
the “logical end** of the testator's disposition of his 
property, wherever that end manifestly appears on the 
paper, and not the point which is spatially farthest re¬ 
moved from the beginning, but there must be a sequence 
of pages or paragraphs which relates to its logical and 
internal sense, and the signature must be placed at the 
sequential end. 

According to some decisions, although the end of 
the writing in point of space may, in most cases, 
be taken as the end of the disposition of the testa¬ 
tor’s property for the purpose of determining 
whether the will has been signed at the end in com¬ 
pliance with statutory requirements,the end of 
the will, within the meaning of such statutes, is the 
‘‘logical end” of the testator’s disposition of his 
property, wherever that end manifestly appears on 
the paper, and not the point which is spatially far¬ 
thest removed from the beginning,^^ or, as other¬ 
wise expressed, the end of the will is the end of 
the testamentary or dispositive provisions,®^ or the 
physical termination of the testamentary dispositions 
which constitute the will, and not the foot or phys¬ 
ical end of the sheer of paper on which the will is 
written It has been said that presumptively the 


bottom or end of the sheet on which the will is 
wntten is the right place for the signature to show 
the full expression of the testator’s wishes, “but 
it is only evidence and must give way to evidence 
of a different intent,”®® and that in whatever or¬ 
der of pages or sheets a will may be written, it is to 
be read according to the obvious inherent sense and 
adaptation of parts ®7 Nevertheless, where the 
foregoing doctrine prevails, there must be a se¬ 
quence of pages or paragraphs which relates to its 
logical and internal sense,®^ the signature must be 
placed at the sequential end,®^ and this end must not 
permit the substitution or interpolation of pages in 
advance unless they are connected as indicated 
In New York, m a limited number of decisions 
of the lower courts, it has been held, in accord¬ 
ance with the views heretofore stated, that the end 
of a will, within the meaning of the statutes under 
consideration, is the “logical” and not the physi¬ 
cal end*^^ However, the decisions of the court 
of appeals and numerous decisions of the lower 
courts have declared either diiectly or by neces¬ 
sary inference that the end of the wull, within the 
meaning of the statute, is the physical end, and that 
if the will is not signed at the physical end, it is 


€2. Pa—Stinson’s Estate, 77 A 807, 
228 Pa 476, 139 Am S R 1014, 30 
LRA.NS, 1173—^Appeal of Bak¬ 
er, 107 Pa 381, 52 Am B 478 
68 C J p 663 note 91 

63 Pa—In re Baldwin’s Estate, 55 
A 2d 263, 367 Pa 432—In re Coyne’s 
Estate, 37 A 2d 509, 349 Pa 331 
In re Casto's Estate, Pa Orph , 73 
Pa Dist & Co 306, 38 Del Co 20, 1 
Fiduciary 37 

In re Gatto’s Estate, Orph, 97 
PittsbLe^J 379 
68 C J p 663 note 92 
“The end meant by this provision 
IS the logical end of the language 
used, which shows that the testamen¬ 
tary purpose has been fully ex¬ 
pressed ” 

Fa—In re Swire’s Estate, 73 A 1110, 
225 Pa 18S 

Pa —In re Baldwin’s Estate, Orph, 
95 Pittsb Leg J 473, affirmed 65 A 
2d 263, 357 Pa 432 

64. Cal—In re Jordan’s Estate, 184 
P2d 166, 81 CalApp2d 419—In re 
Chase’s Estate, 124 P 2d 895, 51 
Cal App 2d 353 

N Y —In re Mackns* Estate, 124 N 
YS 2d 891 

Ohio —In re Lorenz, 11 Ohio Supp 62 

65 Cal—In re Seaman’s Estate, 80 
P 700, 146 Cal 455, 106 Am S R 
63, 2AnnCas 726 
In re Chase’s Estate, 124 P 2d 
895, 51 Cal App 2d 353 
The tarae test to determine whether 
a decedent has subscribed his name 


at the end of a will is to take the 
document as it left his hand, and 
then, disregarding the signatures of 
the witnesses, and all evidence aliun¬ 
de, to see whether it is apparent that 
his name was placed where it appears 
for the purpose of execution 
Cal—^Estate of Seaman, 80 P 700, 
146 Cal 455, 106 Am St Rep 53, 2 
Ann Cas 726 

In re Tonneson’s Estate, 185 P 2d 
78, 81 Cal App 2d 703 

66. Pa—In re Swire’s Estate, 73 A 
1110, 225 Pa 188, 191 

In re Casto's Estate, 73 Pa Dist 
& Co 306, 38 Del Co. 20, 1 Fi¬ 
duciary 37 

67. Pa—In re Coyne’s Estate, 37 
A 2d 509, 349 Pa 331—^Appeal of 
Baker, 107 Pa 381, 52 Am R 478 

Two-page will signed on top page 
Where an instrument offered for 
probate consisted of two unnumbered 
pages, attached by a removable clip, 
the top page of which bore a direction 
with respect to substitute executors 
and signatures of the testator and 
witnesses and the second page the 
usual matter introductory to a will 
and directions for the disposition of 
testator’s property, such instrument 
was not necessarily incapable of be¬ 
ing a valid will because not signed 
by the testator at the end thereof as 
required by statute fixing the physi¬ 
cal requirements of a will 
Ohio —Lyon v Lyon, App , 34 N E 2d 
281—Chandler v Dockman, 8 Ohio 
App 113 


68. Pa—In re Baldwin's Estate, 55 
A 2d 263, 357 Pa 432—In re Coyne’s 
Estate, 37 A 2d 509, 349 Pa 331— 
In re Brown's Estate, 32 A 2d 22, 
347 Pa 244—In le Bryen’s Estate, 
195 A 17, 328 Pa 122 

In re Diettench's Estate, 193 A 
158, 127 Pa Super 315 
68 C J p 663 note 96 

69. Pa—In re Baldwin’s Estate, 55 
A 2d 263, 357 Pa 432—In re Coyne’s 
Estate, 37 A 2d 609, 349 Pa 331— 
In re Magmn's Estate, 122 A 264, 
278 Pa 89, 30 A L R 413 

In re Koenig’s Estate, 22 Pa Dist 
& Co 275, 40 Dauph Co 102 

70. Pa—In re Baldwin’s Estate, 55 
A 2d 263. 367 Pa 432 

68 C J p 663 note 98 
Wheoi will consists of separate 
sheets of paper not physically fas¬ 
tened, whether the will is signed at 
the end as requiied by statute must 
be determined in the light of the par¬ 
ticular facts 

Pa—In re Baldwin’s Estate, supra 

71. NT—In re Peisei’s Will, 140 
NTS 844, 79 App Div 668 

68 C J p 663 note 99 
The end of the language, not the 
paper on which it is written, is the 
end of the will 

NT—In re Golden’s Will, 300 NTS 
2d 737, 165 Misc 206, affirmed 3 
NTS 2d 886, 253 App Div 919 

In re Curtiss' Will, 41 N T S 2d 
420—In re Hildreth’s Will, 36 N 
TS2d 938 
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void "^2 Nevertheless, in applying this principle, 
under the New York statute and another state stat¬ 
ute identical therewith, it has been held that the 
natural and physical end of a will is where the 
draftsman stopped writing in the consecutive or¬ 
der of composition, and if the will may be read 
without turning backward or skipping a part and 
then looking forward again in order to have its 
sense connected and continuous, it will be consid¬ 
ered as signed at the natural and physical end of 
the will, if when thus read the signature is found 
at the end,'73 although if material dispositive parts 
of a will follow the signature, and it is neces¬ 
sary to skip a part, and turn backward, and then to 
look forward, in order to have the sense connected 
and continuous, the will is not signed at the end 
and is invalid 


(b) Signature Preceding Provisions of Tes¬ 
tamentary Character 

A will IS not signed at the end where the signature 
IS followed by any provision of a testamentary character, 
and such provisions will avoid the entire instrument, ex¬ 
cept as It IS otherwise provided by statute 

A will IS not signed at the end where the signa¬ 
ture is followed by any provision or provisions of 
a testamentary or dispositive character,and such 
provisions will avoid the entire instrument,'^® except 
as it is otherwise provided by statute A disposi¬ 
tive clause following the signature will invali¬ 
date the will although the property therein dis¬ 
posed of IS of inconsiderable value It has been 
held, however, where a dispositive clause is found 
beneath the signature of the testator, that the pre¬ 
sumption IS, in the absence of evidence to the con¬ 
trary, that the clause was added after the execution 
of the will, and that so much of the will as pre¬ 
cedes the signature is valid 


72 NY —In re Andrews' Will, 56 N 
B 529, 162 NY 1, 76 Am SR 294, 
48LRA 662, SONYCivProc 377, 
5 Prob Rep Ann 401 
68 C J p 663 note 1 

72 Cal —In re Chase’s Estate, 124 
P2d 896, 51 CalApp2d 353 
NY—In re Golden’s Will, 300 N Y S 
737, 165 Misc 205, affirmed 3 NY 
S 2d 886, 253 App Div 919—^In re 
Murphy's Estate, 289 NYS 952, 
160 Misc 353 

In re Reid’s Will. 47 NY S 2d 426 
—In re Hildreth’s Will, 36 NYS 
2d 938 

68 C J p 664 note 2. 

Three pag-e will signed on second 
A paper writing which was a will 
form whereon blanks were filled in by 
testatrix who wrote on first page as 
far as it gave her room without tres¬ 
passing on printed words and then 
continued on third page and, finish¬ 
ing dispository paragraphs, returned 
to second page, where testatrix sign¬ 
ed will, would be admitted to probate, 
as against contention that writing 
was not signed at the end of the will 
NY—In re Golden’s Will, 300 NYS 
737, 165 Misc 206, affirmed 3 NY 
S2d 886, 263 App Div 919 

InstrnmeiLt consisting of sheet of 
paper folded in half so as to make 
four pages with fold to left, where 
writing began on first folded sheet, 
continued on fourth folded sheet, and, 
with sheet turned over unfolded, be¬ 
gan again at top of page and con¬ 
tinued to bottom, where it was sign¬ 
ed, was held "signed at the end " 
NY—In re Murphy’s Estate, 289 N 
YS 962, 160 Misc 363 

Xoose sheets 

(1) Where purported will of testa¬ 
trix consisted of printed form with 
blanks flUed by typewriting and a 


loose typewiitten sheet which was 
connected in thought sequence with 
second page of printed form by bro¬ 
ken sentence, and evidence showed 
that testatrix read will in logical 
sequence and signed will at bottom of 
second page of printed form and 
loose sheet was thereafter stapled 
to third page of printed form by sec¬ 
retary of draftsman, instead of where 
it logically belonged, signature was 
affixed at end of ■will as required by 
statute 

NY—In re Costello's Will, 114 NY 
S 2d 525 

(2) Four unfastened sheets con¬ 
taining dispositive matter in testa¬ 
tor’s handwriting and numbered by 
him consecutively from 3 to 6, inclu¬ 
sive, which were found between in¬ 
side pages of stationer's form con¬ 
sisting of a single sheet folded hori¬ 
zontally so as to form four pages on 
which testator after certain disposi¬ 
tions had written "continued on page 
3" followed immediately by printed 
clause for appointment of executrix, 
testimonium clause with signatures 
of testator and witnesses and at¬ 
testation clause signed by witnesses, 
were intended to be inserted preced¬ 
ing clause appointing executrix, and 
will when read in natural and con¬ 
secutive order was subscribed by tes¬ 
tator "at the end" thereof as required 
by statute 

NY—In re Reid's Will, 47 NYS 2d 
426 

74- NY—^In re Robinson’s Will, 103 
NYS 2d 967, 201 Misc 439 

68 C J p 664 note 3 

75- Cal—In re Moore's Estate, 206 
P2d 413, 92 Cal App 2d 120—In re 
Tonneson's Estate, 185 P 2d 78, 81 
Cal App 2d 703—^In re Jordan’s Es¬ 
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tate, 184 P 2d 165, 81 Cal App 2d 
419 

NY—In re Robinson's Will, 103 NY 
S 2d 967, 201 Misc 439 
In re Mackris’ Estate, 124 NYS 
2d 891—In re Begun’s Will, 123 
N Y S 2d 782—In re Rivers’ Will, 58 
NYS 2d 589 

Ohio —In re MacNealy’s Will, 14 Ohio 
Supp 28 

Okl—Munson v Snyder, 275 P 2d 249 
Pa—In re Coyne’s Estate, 37 A 2d 
509, 349 Pa 331—In re Brown’s Es¬ 
tate, 32 A 2d 22, 347 Pa 244 
68 C J u 664 note 4 

76. Cal—In re Jordan's Estate, 184 
P 2d 165, 81 Cal App 2d 419 
N Y —In re Tyner’s Will, 246 NYS 
206, 138 Misc 192 
In re Begun's Will, 123 N Y S 2d 
782 

77- Pa—In re Casto’s Estate, 73 Pa 
Dist & Co 306, 38 Del Co 30, 1 
Fiduciary 37 

In re May’s Estate, Orph, 24 Erie 
Co 74 

78. N Y —Corpus Juris cited m In 
re Begun’s Will, 123 N Y S 2d 782, 
784 

68 C J p 665 note 7 

79. Ky—Corpus Juris cltied in Par¬ 
rott V Parrott’s Adm’x, 110 S W 
2d 272, 274, 270 Ky 544 

Pa—Taylor’s Estate, 79 A 632, 230 
Pa 346. 36 L R A ,N S , 66 

A dispositive clause on the- leverse 
side of a sheet of a will on which 
testatrix' signature appeared did not 
invalidate the will, since clause pre¬ 
sumably was intended to be a codicil, 
and since failure to sign codicil did 
not invalidate original will 
Ky—Parrott v Parrott’s Adm’x, 110 
S W2d 272, 270 Ky 544 
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(c) Signature Preceding Matter Not of Dis¬ 

positive or Material Character 

A will IS considered signed at the end where matter 
following the signature is not of a dispositive or material 
character 

A will IS considered as being signed at the end 
where matter following the signature is not of a 
dispositive or material character In other words, 
to deny that the subscription of a will is the end 
thereof, material provisions must be found follow¬ 
ing the signature 

(d) Signature Preceding Clauses Relating to 

Administration 

Although there is authority to the contrary, It has 
been held that a will is not signed at the end when the 
signature is followed by a clause appointing an executor, 
unless the appointing clause was written after the sign¬ 
ing of the will, but a will may be considered as signed 
at the end although the signature is followed by other 
clauses relating to administration. 

In some jurisdictions it is held that a will is signed 
at the end within the statutory requirement although 
such signature is followed by a clause appointing 
an executor,82 and the ground assigned for this 
rule IS that, under the applicable statutes, the ap¬ 


pointment of an executor by the will is not essen¬ 
tial to Its validity,83 and that in these circumstances 
the portion of the paper preceding the signature 
constitutes a complete will 84 However, this doc¬ 
trine has been denied in other jurisdictions, where 
it IS held that when a will is written with a final 
clause appointing an executor and the signature of 
the testator precedes such clause, the will is not 
signed at the end thereof,85 especially where the 
subscnbing witnesses signed at the actual end of 
the will 88 The reason assigned is that the ap¬ 
pointment of an executor is a material and integral 
part of the will 87 It has been held, however, that 
although the testator’s signature precedes a clause 
appointing an executor, the signature is neverthe¬ 
less at the end of the will when the appointing 
clause was written subsequently to the signing of 
the will 88 In these circumstances the clause, it is 
said, IS in the nature of an unexecuted codicil and 
it is void, but it does not invalidate the will 89 In 
the absence of evidence as to when it was written, 
the presumption is that such an addition to the will 
was made after the signature of the testatrix and 
that of the subscribing witnesses had been put on 
the paper 30 


80 Ark—■Weems v Smith, 237 SW 
2d 880, 218 Ark 554 
Kan—In re Ellis' Estate, 210 P 2d 
417, 168 Kan 11 

Ky —Parrott v Parrott’s Adm’x, 110 
S W2d 272, 270 Ky 544 
N Y —In re Marques’ Will, 123 NTS 
2d 877 

68 C J p 665 note 9 
The presence of minor provisions 
below testator's signature, failure of 
■which provisions for other reasons 
■would not lender instrument invalid, 
does not invalidate it, and ■where tes¬ 
tatrix used term, "I bequeath," in 
all dispositive items of mam part of 
will before her signature, and term, 
"I give and bequeath," in residuary 
clause, word "desire," in statement 
after her signature that "I desire" 
named person "to have my yellow 
gold watch," should be given no dis¬ 
positive intent, but should be con- 
stiued as a request having no effect 
on remainder of in^ti ument, in view 
of lelative insignificance of properly 
mentioned in such statement 
Ohio —In re MacNealy’s Will, 14 Ohio 
Supp 28 

xrnsigrned testimouiiim and attes-ba- 
tion clauses following signature at 
conclusion of testamentary direction 
are without effect with respect to 
question of whether will was signed 
at end 

Pa —In re Griflath’s Estate, 67 A 2d 
893, 358 Pa 474 

81. NY—In re Serveira's Will, 200 
NTS 464, 205 AppDiv 686. 


82 Cal —In re McCullough’s Estate, 
1 Myr Prob 76 

Ky—Ward v Putnam, 86 S W 179, 
119 Ky 889, 27 Ky L 367 

83. Cal —In re McCullough’s Estate, 
1 Myr Prob 76 

Ky—^Ward v Putnam, 85 SW 179, 
119 Ky 889, 27 Ky L. 367 

84. Cal —In re McCullough’s Estate, 
1 Myr Prob 76 

85 NY—^In re Winters' Will, 98 N 
TS2d -312, 277 App Div 24, mo¬ 
tion denied 95 NE2d 43, 301 NY 
680, affirmed 98 NE2d 477, 302 
NT 666, motion denied 100 NE2d 
43, 302 NY 845 

In re Poster’s Will, 61 NTS 
2d 930 

68 C J p 665 note 14. 

Eu Feuusylvainia 

(1) The rule is as stated In the 
text 

Pa—Appeal of Wineland, 12 A 301, 
118 Pa 37, 4 Am SR 571 

In re Morgan’s Estate, 12 Pa 
Dist 341 

(2) However, under a statute so 
providing, the presence of a provi¬ 
sion for the appointment of an ex¬ 
ecutor after the signature to a will 
does not invalidate that which pre¬ 
cedes the signature 

Pa—^In re May’s Estate, Orph, 24 
Erie Co 74 

88 NY—In re Van Tuyl’s Will, 
166 NTS 163, 99 Misc 618 
68 CJ p 665 note 15 
87. NY—In re Winters’ Will, 98 
NTS 2d 312, 277 App Biv. 24, mo- 
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tion denied 95 N E 2d 43, 301 NT 
680, affirmed 98 NE2d 477, 302 
NY 666, motion denied 100 NE 2d 
43, 302 NT 845 
68 C J p 665 note 16 
83 NY—In re Foster’® Will, 51 
NTS 2d 9'30 
68 CJ p 665 note 17. 

In Fennsylvania 

(1) The rule stated in the text ap¬ 
plies 

Pa—^In re Teed’s Estate, 74 A 646, 
225 Pa 633, 133 Am S R 896 
68 C J p 665 note 17 

(2) However, the implied limita¬ 
tion no longer applies under a stat¬ 
ute providing that a provision for 
the appointment of an executor after 
the signature to a will, whether 
tvntten before or after the execu¬ 
tion thereof, does not invalidate that 
which precedes the signature 

Pa—In re May’s Estate, Orph, 24 
Erie Co 74 

89. Pa—In re Morgan’s Estate, 12 
PaDist 341 
90 In Pennsylvania 

(1) The rule stated in the text 
has been enunciated by the supreme 
court 

Pa—In re Teed’s Estate, 74 A 646, 
225 Pa 633, 133 Am S R 896 

(2) An earlier lower court deci¬ 
sion, however, held that the pre¬ 
sumption IS that the clause was 
written at the time of or before the 
execution of the will 

Pa —^In re Morgan's Estate, 12 Pa 
Bist 311. 
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Other clauses A will is considered as having 
been signed at the end although it contains a blank 
for the appointment of an executor which was not 
filled in at the time of the execution of the will,91 
or although it precedes a clause relating to the 
compensation of executors, or providing that the 
executor shall not be required to give bond ^3 A 
fortiori, the signature will be considered at the 
end of the will where a clause relating to compen¬ 
sation of executors was written after the testator’s 
signature by a stranger without his knowledge, as 
this amounted to a mere spoliation of the will ^4 
However, a signature is not at the end of the will 
where it is followed by a clause giving the execu¬ 
tors a power of sale of property designated, the pro¬ 
ceeds thereof to be devoted to liquidating any de¬ 
ficiency that may arise in cash bequests made by the 
will 

(e) Signature Preceding Matter Which 
Might Affect Construction of Will 

Whether the addition of matter after the signature 
which might affect the construction of the will invali¬ 
dates it does not appear to have been definitely settled. 

Whether the addition of matter after the signa¬ 
ture which might affect the construction of the will 
invalidates it does not appear to have been definitely 
settled 


(f) Blank Spaces in Body or at End of Will 

Notwithstanding a blank space left m the body of 
the will, or between the dispositive part of the will and 
the signature, the signature is nevertheless subscribed at 
the end of the will, although, according to some authori¬ 
ties, the will may be invalidated where the blank is un¬ 
reasonably large 

Notwithstanding a blank space left in the body of 
the will, 97 or between the dispositive part of the 
will and the signature,98 the signature is neverthe¬ 
less subscribed at the end of the will within the stat¬ 
utory requirement, although it has been said that 
this is imprudent as affording an opportunity for 
fraudulent practice 99 This rule has been applied in 
cases where a blank space was left at the foot of 
the sheet on which the wull was written and the 
signature written on the reverse side thereof,^ 
and where the will so completely filled a sheet of 
legal cap as not to leave room at the bottom for the 
signature, and the signature was written on a mar¬ 
ginal line leaving a space between the signature 
and the margin of the sheet ^ 

Extent of space In one case in which the blank 
space was in the body of the will it was held that 
a ‘'long” space did not affect the validity of the will, 
thus indicating that whether the space was small or 
extensive was considered of no importance 8 A 
blank space of one,^ two,5 or three® lines between 


91 NT—^In re Serveira’s Will, 200 | 
NTS 464, 205 App Div 6S6 

68 C J p 666 note 20 

92 NT —In re McConihe’s Estate, 
205 NTS 780, 123 Misc 318 

68 C J p 666 note 21 

93 Ohio —Baker v Baker, 37 N E 
126, 61 Ohio St 217 

68 C J p 666 note 22 

94. Ark—Musgrove v Holt, 240 S 
W 1068, 183 Ark 355 

95. NT—In re Blair's Will, '32 N 
TS 845, 84 Hun 681, affirmed 46 
NE 1145. 152 NT 646 

96. In Ohio it was said obiter **it 
would be difficult, if not impossible, 
to lay down a general rule which 
would embrace the suggestions and 
requests of the testator that may, 
before the execution of the will, be 
written beneath the place where the 
names of the testator and of the 
attesting witnesses are afterwards 
subscribed, without affecting the 
validity of the instrument 

But such suggestions or requests so 
written should not be of a disposi¬ 
tive nature, nor contain anything 
likely to affect the construction of 
the will*^ 

Ohio—Baker v Baker, 37 NE 125, 
51 Ohio St 217, 222. 


XiL Fenusylvama 

(1) It was apparently held that a 
paper which contained, after the sig¬ 
nature of the testator, a clause stat¬ 
ing his reasons for making the de¬ 
vise, which clause was not signed 
at the end thereof, was not a valid 
will 

Pa—^Hays v Harden, 6 Pa 409 

(2) However, in a later decision 
(the judge who wrote the opinion 
in both cases being the same), it 
was said that the repoit of the case 
in Hays v Harden, supra, was im¬ 
perfect, and it was said that a state¬ 
ment of reasons for making the sub¬ 
sequent devise which might have in¬ 
fluenced the construction of the will, 
together with an additional devise 
subsequent to the signature, invali¬ 
dated the will 

Pa—^Appeal of Wikoff, 15 Pa 281, 
63 AmD 597 

97. Ark—^Musgrove v Holt, 240 S 
W 1068, 153 Ark 355 
Ky—Lucas v Brown, 219 SW 796, 
187 Ky 602 

9B. Kv—Pnchard v Kitchen, 242 
S W2d 988 

Ohio—Graham v Tucker, App, 47 
NE 2d 801 

In re Lorenz, Prob, 11 Ohio 

Supp 62 

68 C J p 666 note 28 
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99. Ky —Lucas v Brown, 219 S W 
796, 187 Ky 502 
68 C J p 666 note 29 

1. Pa—In re Morrow’s Estate, 54 
A 313, 204 Pa 479 

68 C J p 666 note 30 
Blaaik marked out with ink 

Where will was written on printed 
form with dispository provisions on 
front side, with only blank part not 
used in writing the will maiked out 
with ink lines, and testimonium 
paragraph on reverse side followed 
by testator’s signature, will was in 
compliance with statutory require¬ 
ment that it be "subscribed at end" 
thereof by testator himself 
Okl —^Munson v Snyder, 275 P 2d 
249 

2. Ky—Graham v Edwards, 173 S 
W 127, 162 Ky 771 

3. Ark—^Musgrove v Holt, 240 SW. 
1068, 163 Ark 355 

4. Cal—^In re Seaman's Estate, SO 
P 700, 146 Cal 455, 106 Am S R 
63, 2 AnnCas 726 and note, 10 
Prob Rep Ann 255 

5. NT —^In re Dayger’s Will, 47 
Hun 127, affirmed 18 NE 480, 110 
NT 666 

Pa—In re Morrow’s Estate, 54 A 
313. 204 Pa. 479 

6. Ky—Lucas v Brown, 219 SW 
I 796, 187 Ky 502 
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the end of the will and the signature will not af¬ 
fect Its validity It has also been held that the 
name of the testator wntten “a short distance be¬ 
low the body of the will” is subscribed at the end 
thereof In some decisions in which the blank 
space was at the end of the will, it was in effect 
held^ or said® that the fact that considerable space 
intervenes between the end of the will and the sig¬ 
nature IS of no importance and does not affect the 
validity of the will. However, other decisions ap¬ 
parently opposed to this view, while recognizing 
that no general rule can be laid down as to what 
constitutes an unnecessary and unreasonable blank 
space between the conclusion of the will and the 
testator's subscription, and that each case must de¬ 
pend on its own peculiar facts and circumstances,^® 
have held or said that the blank space may be so un¬ 
necessarily and unreasonably large as to invalidate 
the will The signature, it has been said, should 
be so near to the concluding words of the instrument 
as to afford a reasonable inference that the testa¬ 
tor thereby intended to indicate an authentication of 
the instrument as a completed expression of his tes¬ 
tamentary purposes 12 

(g) Effect of Marginal Clauses 

A Will IS signed at the end notwithstanding clauses 
of a testamentary character are wntten in the margin 
where they are so numbered as to show they are to be 
read in relation to other provisions and the connected 
sense is entirely clear. 

A will IS signed at the end notwithstanding 
clauses of a testamentary character are wntten m 


the margin of a page of the will, where these claus¬ 
es are so numbered as to show where they are to 
be read in relation to the other provisions and the 
connected sense is entirely clear l® However, a 
will having on the last page a dispositive clause 
wntten in the margin extending lengthwise on the 
page and not connected with the body of the in¬ 
strument by any reference to indicate where the 
marginal matter is to be read in relation to the 
other provisions is not signed at the end,l4 although 
the marginal matter was written at the request of 
the testator and before he attached his signature 
under the body of the will 15 A marginal inser¬ 
tion, a part of which comes below the signature, 
will not invalidate the will, where it merely declares 
a distribution which the law itself would decree with 
the provision omitted, and is wholly immatenal 

(h) Signature Following or in Attestation 
Clause 

The signature of a testator following the attestation 
clause IS a signing at the end, and although there is 
authority to the contrary, it has been held that a sign¬ 
ing of the testator’s name m the attestation clause with 
the intent of executing the will is a signing at the end 
of the will 

The Signature of a testator following the attesta¬ 
tion instead of the testimonium clause is a signing 
at the end of the will and meets the requirement 
of the statute.17 A fortiori, a valid execution of 
the will cannot be defeated by the act of the wit¬ 
nesses m inserting their signatures above that of 
the testator after he has signed So, although 
there is authority to the contrary,^® it has been held 


7. Cal —^In re Butcher’s Estate, 157 
P 242, 172 Cal 488 

8 Ohio—Mader v Apple, 89 NE 
37, 80 Ohio St 691, 1'31 Am S R 
719, 23 LR.ANS 615 
68 C J p 667 note 37 

9. NY —In re Baygrer's Will, 47 
Hun 127, 129, affirmed 18 NE 480, 
110 NY 666 

68 C J p 667 note 38 

10. Ky—Lucas v Brown, 219 SW 
796, 187 Ky 502 

So ward v Soward, 1 Duv 126 

11. Cal —^In re Tonneson’s Estate, 
185 P2d 78, 81 CalApp2d 703 

68 C J p 667 note 40 

12 Cal —In re Seaman's Estate, 80 
P 700, 146 Cal 455, 106 Am S R 
53, 2 Ann Cas 726 and note, 10 
Prob Rep Ann 255 

In re Tonneson’s Estate, 185 P 2d 
78, 81 Cal App 2d 703 

13. Pa—In re Swire’s Estate, 73 A 
1110, 225 Pa 188 
In re Hueston’s Estate, 73 Pa 
Bist. & Co 258. 37 Bel Co 387. 


14 Ohio—Irwm v Jacques, 73 NE 
683, 71 Ohio St 395, 69 LRA 422 

68 C J p 667 note 44 

15 Ohio—^Irwin v Jacques, supra 
18 NY—In re Gibson’s Will, 113 

NYS 266, 128 App Biv 769 

17 Ky—McCue v Turner, 68 SW 
2d 415, 252 Ky 849 
Mo —Corpus Juris cited in Wrigrht 
V McBonald, 233 S W 2d 19, 24. 
361 Mo 1 

Ohio—Graham v Tucker, App, 47 
NE 2d 801 

In re Mazurie, 3 Ohio Supp 63 
Pa—In re Morrow’s Estate, 64 A 
'313, 204 Pa 479 

Collins’ Estate, 29 PaBi'st 814 
In re O’Malley’s Estate, Orph, 
100 PittsbLegrJ 76 
68 C J p 667 note 47 
Signattire of witaess between con¬ 
cluding sentence of will and signa¬ 
ture of testatrix does not destroy 
validity of will 

Pa—In re O’Malley’s Estate, 88 A 
2d 69, 370 Pa 281 

18. Cal—^In re Butcher’s Estate, 157 
P 242, 172 Cal 488 

986 


Attestation on page preceding* last 
pag^e 

Where will was handwritten on an 
ordinary sheet of paper folded once 
so as to make four pages and the 
provisions ended at the bottom of 
the fourth page and were followed 
by the signatui e of the decedent, 
leaving no room for attestation, 
which was found in order on the 
third page, the decedent subscribed 
the instrument at the end thereof 
NY—In re Lubitz’ Will, 136 NYS. 

2d 901, 207 Misc 33 

19. In Ohio 

(1) It has been held that a will 
IS not signed at the end thereof by 
the party making it, when it is writ¬ 
ten by the party making it, on a 
printed blank form containing a tes¬ 
timonium clause with blanks for the 
name of the place and the date of 
execution, which he fillis, and imme¬ 
diately following this a blank line 
for the signature of the maker, 
which he leaves blank, although he 
has written his name in the attes¬ 
tation clause, immediately following 
the testimonium clause, in a blank 
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that a signing of the testator’s name in the attesta¬ 
tion clause with the intent of executing the will 
IS a signing at the end of the will ,20 the view be¬ 
ing taken that the attestation clause forms no nec¬ 
essary part of the will Nevertheless, a signa¬ 
ture occurnng in the attestation clause for the pur¬ 
poses of the attestation clause cannot be consid¬ 
ered a subscription to the will where there is noth¬ 
ing to show that the testator made it with such in¬ 
tention and where it was not made or acknowl¬ 
edged in the presence of the witnesses 22 An in¬ 
tention to make a will does not show that the testa¬ 
tor’s name appearing in the attestation clause w^as 
intended to be a subscription 23 

( 1 ) Nontestamentary Clauses Intervening be¬ 
tween Testamentary Clauses and Sig- 
nature 

A Will IS signed at the end although clauses not of a 
testamentary character intervene between clauses of a 
testamentary character and the signature. 

A will is signed at the end although clauses not 
of a testamentary character intervene between 
clauses of a testamentary character and the signa¬ 
ture 24 


WILLS § 177 

(j) Signature to Will and Schedule Attached 

Thereto 

Where the body of a will referred to a schedule at¬ 
tached thereto, and the body of the will was si^ined at 
the end and the schedule was also signed, the statutory 
requirement was satisfied. 

Where the body of a will referred to a sched¬ 
ule attached thereto, and the body of the will was 
signed and attested at the end, and the schedule 
was attached, and referred to the will, and it was 
also signed and attested, the will was within the 
statutory requirement that wills be signed at the 
end thereof 25 Where a will is signed at the end 
of the dispositive provisions, a subsequent page 
containing a list of the testatrix’ property without 
any dispositive directions will be disregarded.2® 

(k) Signed or Unsigned Codicils 

The fact that a codicil following the will is not 
signed does not affect the validity of the will, and where 
a will and a codicil thereto are both legally executed, the 
fact that the codicil was written in the blank space be¬ 
tween the last dispositive item and the testimonium clause 
does not invalidate the instrument. 

The fact that a codicil following the will is not 
signed does not affect the validity of the will where 
the latter is properly signed at the end, although 
the codicil itself is inoperative for want of a signa- 


left for the name of the testator, 
and may have intended such act as 
a signing 

Ohio—Sears v Sears, 82 NB 1067, 
77 Ohio St 104, 17 LRANS 353, 
11 Ann Cas 1008 

Herhster v Pincombe, 10 Ohio 
App 322 

(2) However, the Sears case was 
distinguished in a case in which 
the testator’s signature appeared 
twice in the attestation clause under 
circumstances where it could be read 
only once as a pai t of the attestation 
clause, the court taking the view 
that the other signature could have 
meaning only as a signature to the 
will 

Ohio —Gliddings v Schmuck, 20 
Ohio CirCt.N-S, 142 

(3) In another case a will was 
upheld in which the signature ap¬ 
peared in the attestation clause 
Ohio —In re Nicholson’s Estate, 2 

Ohio NP,N S , 189 

Xn. PexuLsylTazLia 

(1) The view has been taken that 
a signature contained in the attes¬ 
tation clause does not satisfy the 
requirement of a signing at the end 
Pa—In re Churohill's Estate, 103 A 
633, 260 Pa 94 

In re Bridge's Estate, 13 A 2d 
125, 139 Pa Super 606 

In re Glover's Estate, 80 Pat 
Dist & Co 310, 1 Fiduciary 639* 
68 MontgCo 61. 


(2) The statutory proviso that 
presence of dispositive or testamen¬ 
tary words or the appointment of 
an executor after signature of a 
will, whether written before or after 
execution thereof, shall not invali¬ 
date that which precedes signature, 
does not affect the rule 

Pa—In re Bridge's Estate, supra. 

(3) However, the Churchill case, 
cited supra paragraph (1), has been 
distinguished and a signing in the 
attestation clause upheld where the 
signature appeared in the first line 
of an otherwise unused attestation 
clause and no place was indicated by 
the draftsman for the testatoi’s sig¬ 
nature 

Pa—^In re Donaldson's Estate, 16 Pa 
Dist & Co 353 

20 Cal —In re Tonneson's Estate, 

185 P2d 78, 81 Cal App 2d 703— 
In re Morey’s Estate, 171 P 2d 131, 
75 Cal App 2d 628 

Pla—In re Schiele's Estate, 61 So 
2d 287 

NY—In re Rivers’ Will, 58 NTS 
2d 689 

Okl—Coplin V Anderson, 281 P 2d 

186 

68 C J p 667 note 49 

21 NY—In re Matter of De Hart's 
Will, 122 NYS 220, 67 Misc 13 
—In re Matter of Noon’s Will, 
65 NYS 568, 31 Misc 420 

22 NY—In re Rudolph’s Estate, 
167 NYS 760, 180 App Div. 486 
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23 NY —In re Rudolph's Estate, 
supra 

24. Aik—Owens v Douglas, 181 S 
W 896, 121 Ark 448 

After agreement with wife 

Where will consisting of three 
pages, the first of which contained 
dispositions, the second a testimon¬ 
ium and attestation clause terminat¬ 
ing midway on page, and the third 
an agreement between testator and 
wife respecting mutual wills and 
containing no dispositive provisions, 
was signed by witnesses after at¬ 
testation clause, but by testator only 
at bottom of third page, will was 
subscribed by testator and witnesses 
at end thereof in accordance with 
statutory requirement, and fact that 
subscriptions of testator and wit¬ 
nesses were not contiguous did not 
affect validity of will 
NY—In re Mackns’ Estate, 124 N 
YS 2d 891 

Signatare before attestation clanse 
was sufficient compliance with statu¬ 
tory requirement, an attestation 
clause declaring that document is a 
will being at most a publication, and 
not of itself a testamentary disposi¬ 
tion 

Kan—In re Ellis’ Estate, 210 P 2d 
417, 168 Kan 11 

25. NY—In re Brand, 73 NYS 
1073, 68 AppDiv 225 

26. N Y —In re Marques’ Will, 123 
N.Y S 2d 877. 
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ture, since the two are separate instruments If 
this were not so, it has been said, a codicil where¬ 
by the previous provisions of a will were intended 
to be canceled or modified would operate as a rev¬ 
ocation of the will Itself, which can only be done 
in the manner indicated by statute ^8 So, where a 
will and the codicil thereto are both legally execut¬ 
ed, the fact that the codicil was written in the 
blank space between the last dispositive item and 
the testimonium clause does not invalidate the in- 
strument.2B It has also been held that, where the 
testatnx procured a notary to draw her will, and, 
after making several bequests, made a charitable be¬ 
quest in what the notary designated as a codicil and 
addition to the will, the latter, when made at the 
same time, is to be regarded as a continuation of the 
will itself, so that the signatures of the testatnx 
and her witnesses are properly placed at the end 
of the act, and the writing of this additional be¬ 
quest did not amount to a turning aside to another 
act, so as to render the will invalid 

§ 178. Reading of Will by or to Testator 

As a general rule it is not necessary that the will be 
read by or to the testator, but it is sufficient if it is shown 
that Its contents were known to, and approved by, him 
at the time of execution, as where it is executed substan¬ 
tially m accordance with his instructions 

As discussed supra § 130, it is indispensable to the 
validity of the will that the testator should know 
and understand its contents Nevertheless, the 
general rule is that it is not necessary that the will 
be read by or to the testator, but it is sufBcient if 
It is shown that its contents were known to, and 
approved by, him at the time of execution,as 
where it is executed substantially in accordance with 

his instructions,m which event it may be con¬ 
sidered as sufficient evidence that the testator was 
acquainted with its contents.^s It has been held. 


however, if the case is one in which the person 
who writes the will takes a large benefit under it, 
then, in order to show that the testator knew the 
contents of the will, that it is necessary to prove 
that the will was read to him, or read by him, or 
that he gave instructions for such a will, or to 
prove some other fact or facts equal as evidence 
to one of these,and that, where a will, as drafted, 
introduces substantial variations from the testator's 
instructions and is not read by or to him, or its con¬ 
tents or variations from the instructions not oth¬ 
erwise explained to him, the will is void,55 although 
if he knew of and approved the alterations, he 
adopts them by the execution of the will, and it 
should be confirmed.^® 

Reading in presence of witnesses. As considered 
supra § 130, knowledge of the contents of a will 
must be shown where the testator is blind and can¬ 
not read it However, the presence of the wit¬ 
nesses during the reading of the will to a blind tes¬ 
tator IS not necessary, in the absence of any stat¬ 
utory requirement to that effect 57 Although stat¬ 
utes require a will which has been dictated to be 
read in the presence of the subscribing witnesses, 
if the proof of a will being read over to the tes¬ 
tator in the presence of the witnesses is furnished 
by the instrument itself, it is immaterial m what 
manner proof is furnished 58 

§ 179. Seal 

In the absence of a special statutory requirement, It 
is not essential that a will be executed under seal. 

In the absence of special statutory requirement, 
it is not essential that a will, either of real or per¬ 
sonal property, be executed under seal 59 A scroll 
is sufficient as a seal in executing a power requir¬ 
ing a seal for valid execution 


27 Ky—^Parrott v Parrott’s Adm’x, 
110 SW2d 272, 270 Ky 644 
6S C J p 66S note 66 

Wlietlier addod sliortly after will 
was sififiied, or after lapse of long 
period of time, matter following sig¬ 
nature and date on will, which was 
evidently added as the result of an 
afterthought, did not invalidate will 
Ky—Parrott v Paiiott's Adm’x, su¬ 
pra 

23. Pa —^In re Smith’s Estate, 9 Pa 
Co 333, 20 Phila 94 

29. Ohio—^In re Lorenz, 11 Ohio 
Supp 62 

Clark V Carpenter, 32 Ohio C 
A- 87 

30. La—Oglesby v Turner, 60 So 
859, 124 La 1084. 


31. Ark—^Meek v Bledsoe, 25'3 S 
W 2d 369, 221 Ark 395 

Ky—Taliaferro v King, 279 S W 2d 
793 

Neb—^In re Bose’s Estate, 285 NW 
319, 136 Neb 15-6 

S D —In re Rowlands’ Estate, 18 N 
W2d 290, 70 SD 419 
68 C J p 668 note 61 

32. Ky—Taliaferro v King, 279 S 
W2d 793 

68 C J p 668 note 62 

A will writteiL m the preseoice of 
testator according to his dictation 
IS valid although not read to or by 
him 

Neb—In re Goist's Estate, 18 NW 
2d 513, 146 Neb 1—^In re Bose’s 
Estate, 285 NW 319, 136 Neb 166 


34- Ga—^Hughes v Meredith, 26 Ga 
326, 71 AmD 127 

35. Minn—Waite v Pnsbie, 47 N 
W 1069, 45 Minn 361, 61 NW 
217, 48 Minn 420 

68 C J p 669 note 65 

36- Pel —^Davis V Rogers, 6 Del 
44 

68 C J p 669 note 66 

37. Ga—Martin v Mitchell, 28 Ga 
382 

Pa—^In re Mealey’s Will, 11 Phila 
161 

38. La—Porstall v Forstall, 3 

Mart N S 367—Seghers v. Athe¬ 
nian, 1 Mart .N S , 73 

39. Wis—^Kessler v Olen, 281 NW 
691, 228 Wis 662 

68 CJ p 669 note 71 

40- Va —Pollock V. Glassell, 2 Gratt 
439, 43 Va 439. 


33. N J —^Day v Day, 8 N J.Ea 649, 
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§ 180. Revenue Stamp 

Although a statute requires a revenue stamp to be 
affixed to a will, a will is not rendered invalid because 
no stamp is placed on it at the time of execution 

Although a statute requires a revenue stamp to 
be affixed to a will, a will is not rendered invalid 
because no stamp is placed on it at the time of 
execution It is the duty of the register to do it 
at the expense of the executor, before he issues 
letters testamentary 42 

§ 181. Acknowledgment 
a In general 

b. Under act of congress relating to 

Five Civilized Tribes 

c. Under other acts of congress 

a. In General 

In the absence of any statutory requirement to that 
effect, it IS not essential that a will be acknowledged be¬ 
fore an officer authorized to take acknowledgments, but 
an acknowledgment will not vitiate a will 

In the absence of any statutory requirement to 
that effect, it is not essential that a will be ac¬ 
knowledged before an officer authorized to take 
acknowledgments 43 Although a certificate of ac¬ 
knowledgment of a will is unnecessary and use¬ 
less for any purpose as an official certificate,44 
the affixing of a certificate of acknowledgment 
to a sufficiently executed and attested will is con¬ 
sidered nothing more than surplusage and does not 
vitiate it.46 

b. Under Act of Congress Relating to Five 

Civilized Tribes 

Under federal statutes relating to the Five Civilized 


Tribes, a will of a full-blood Indian devising realty which 
disinherits persons who would otherwise take by descent 
IS void unless acknowledged and approved by a desig¬ 
nated officer. 

Under federal statutes having to do with the Five 
Civilized Tribes and providing that ‘'Every per¬ 
son of lawful age and sound mind may by last will 
and testament devise and bequeath all of his es¬ 
tate, real and personal, and all interest therein: 
Provided, That no will of a full-blood Indian de¬ 
vising real estate shall be valid, if such last will 
and testament disinherits the parent, wife, spouse, 
or children of such full-blood Indian, unless ac¬ 
knowledged before and approved by a judge of the 
United States court for the Indian Territory, or a 
United States commissioner, or a judge of a county 
court of the State of Oklahoma,” a will disinherit¬ 
ing persons who would otherwise take by descent 
IS void unless acknowledged before, and approved 
by, one of the officers therein designated,46 and 
the facts of acknowledgment and approval must 
both be certified by the officer on the will and ap¬ 
pear on it when probated and placed of record.4'^ 
In the absence of such certificate the will is invalid, 
notwithstanding the commissioner testified that the 
acknowledgment was duly made, but the certifi¬ 
cate thereof inadvertently omitted, parol evidence 
not being admissible to prove the fact of acknowl¬ 
edgment or approval.48 

Persons protected by statute Since the statute is 
limited in its terms to “parent, wife, spouse, or chil¬ 
dren” of a full-blood Indian, it has no application 
to grandchildren, great-grandchildren, or other rela¬ 
tions further removed, and a full-blood Indian may 
make a will disinheriting them although not ac- 


41. Pa—^Werstler v Custer, 46 Pa 

602 i 

42. Pa—^Werstler v Custer, supra 
68 C J p 669 note 77 

43. Miss—Gore v Pace, 127 So 901, 
157 Miss 221 

68 C J p 669 note 78 

44. TJ S —^Keely v Moore, App D C , 
25 set 169, 196 US 38, 49 L,Ed 
376 

45. Miss—Gore v Dace, 127 So 901, 
157 Miss 221 

68 C J p 669 note 80 
SnfOloiency of aoknowledgment as im¬ 
material 

Where will has been properly exe¬ 
cuted prior to attempted acknowl¬ 
edgment of will by testator, fact 
that certificate attesting to acknowl- 
edgrment was executed by witnesses 
out of presence of testator, was im¬ 
material 

Ky—^Taliaferro v King, 279 SW2d 
793 

46L US —Caesar v Burgess, CCA 
Okl, 103 F2d 603. 


Okl—Parnacher v Hawkins, 222 P 
2d 362, 203 Okl 387—^Hayes v 

Thomsbrough, 69 P 2d 664, 180 Okl 
357—Targee v Targee, 42 P 2d 
868, 171 Okl 219 
68 C J p 670 note 82 
Legal disabilities of Indians in mak¬ 
ing wills generally see supra 
§ 7 

Officers should be informed of facts 
and circumstances surrounding exe¬ 
cution of the will so that they can 
approve or refuse to approve if in 
their judgment facts Justify approv¬ 
al or disapproval 

Okl—Parnacher v Hawkins, 222 P. 
2d 362, 203 Okl 387 

Snffloiency of acknowledgment 

(1) Acknowledgment, showing tes¬ 
tatrix appeared before county Judge 
and acknowledged her execution of 
instrument and that county judge 
on acknowledgment certified his ap¬ 
proval of will IS sufficient; techni¬ 
cal certificate of acknowledgment 
provided by state statute to entitle 
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instrument affecting realty to be 
recorded not being required 
Okl—Targee v Targee, 42 P 2d 868, 
171 Okl 219 

(2) Other acknowledgments held 
sufficient 

Okl—^Proctor v Harrison, 125 P 
479. 34 Okl 181 

47. U S —Caesar v Burgess, CCA 
Okl, 103 P 2d 503 

Okl—Kemp v Turnbull, 174 P 2d 
384, 198 Okl 27 
68 C J p 670 note 83 
Certificate on a separate sheet of 
paper attached to the will and not 
endorsed on the will itself held valid 
U S —^Parnacher v. Mount, C A Okl, 
207 P2d 788, certiorari denied 74 
set 616, 347 US 917, 98 L Ed 
1073, rehearing denied 74 S Ct 626, 
347 US 940, 98 L Ed 1089 

48. U S —^Davis v Williford, Okl, 
46 set 647, 271 US 484, 70 L Ed 
1048 

Okl—In re Baptiste’s Will, 237 P. 
854, 110 Okl 267. 
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knowledged before, and approved by, one of the 
officers designated m the statute 

^^Distnherif* defined and explained. The term 
‘‘disinherit,” as used in the statute, means an act 
by which a person deprives his heirs who, without 
such act, would inherit A will of a full-blood In¬ 
dian “disinherits,” within the contemplation of the 
act, if, without the approval required, it thereby de¬ 
prives, or seeks to deprive, parent, wife, spouse, or 
children of any estate which they would have in¬ 
herited in case of his intestacy.Disinheritance 
results invalidating a will not acknowledged and 
approved as provided by the statute where tracts 
devised to each child by the will of a full-blood In¬ 
dian are not of substantially the same value at the 
date of the testator’s death,or where the land 
devised to the wife is of less value than that 
which she would have inherited by the law of de¬ 
scent then m force, such value to be determined as 
of the date of the testator’s death On the other 
hand, if at the date of the death of a testator 
the lands devised to the beneficiaries are of substan¬ 
tially the same value, the will is not invalid as dis¬ 
inheriting either of them 54 

Necessity for compliance with state laws govern-- 
mg execution The statutes under consideration do 
not confer an absolute right of disposition of In¬ 
dian property without regard to the law of the state 
where it was located, and the will of a full-blood 
Indian must be executed with the same formalities 
of the statute law of the state as are required of 
any other citizens of whatever degree of blood or 
nationality 55 

Whether acknowledgment and approval an ele¬ 
ment of execution and attestation While some of 
the earlier decisions were to the contrary,56 it is 
now settled that the approval and acknowledg¬ 


ment of the will of a full-blood Indian, as provided 
for by the federal statute, are not an element of 
execution and attestation required by the Oklahoma 
statutes,57 and are not within the purview of the 
jurisdiction of a probate court of Oklahoma in ad¬ 
mitting a will to probate under the laws of that 
state 58 Hence, admitting the will to probate does 
not involve the determination of the question wheth¬ 
er or not the will has been acknowledged in the 
manner required by the act of congress,59 and a 
judgment probating a will which has not been ac¬ 
knowledged as required by the statute does not op¬ 
erate to disinherit the heirs,®® or bar them from 
presenting their claim that the will was invalid un¬ 
der the provisions of the act of congress Al¬ 
though the will has been admitted to probate no 
title to property is conveyed thereby, if it was not 
valid under the federal statute ®2 

c. Under Other Acts of Congress 

Under various acts of congress the right of Indians 
to dispose of property by will is conditioned on the will 
being made and executed in accordance with regulations 
of the secretary of the interior and being approved by him. 

Under the act of congress relating to the disposi¬ 
tion of property by Osage Indians, it is not incum¬ 
bent on the secretary of the interior to approve 
the will of an Osage Indian although the will was 
in strict accordance with the laws of the state 
Where, by will, and with approval of the secretary 
of the interior, an adult Osage Indian disposes of 
all her separate property, in equal shares to her 
surviving husband and four children by former 
marriages, a state court is without jurisdiction to 
alter such will so as to give one third of such 
property to the surviving husband, the validity of 
the will not beihg questioned except as to the divi¬ 
sion made of the property So long as the will 


49 US —Berry v Brokeshoulder, 
CC AOIcl, 162 F 2<i 651 
Okl—In re Sixkiller, 32 P 2d 936, 
les Okl 302 
68 C J p 670 note 86 
Divorced wife iLoi; protected 

Where duly enrolled full-blood 
Choctaw Indian disinherited his wife 
by will executed m proper form, but 
not acknowledg-ed as required by 
federal statute, and thereafter di¬ 
vorced his wife so that he died un¬ 
married and without issue or parent, 
will was valid and effective to pass 
title to allotted lands devised therein 
Okl—^Frost V Davis, 79 P 2d 600, 182 
Okl 593 

50. Okl—Anglin v Patterson, 248 
P 632, 121 Okl 106 

68 CJ p 670 note 86 

51. Okl—Kemp v. Turnbull, 174 P 


2d 384, 198 Okl 27—Hayes v 
Thornsbrough, 69 P 2d 664, 180 
Okl 357 

68 CJ p 670 note 87 

52. Okl—Coat'S V Riley, 7 P 2d 644, 
164 Okl 291 

53 Okl—Battiest v Wolf, 223 P 
661, 97 Okl 212 

54 Okl —Copeland v Johnson, 224 
P 986, 101 Okl 228 

55- US —Caesar v Burgess, CCA 
Okl, 103 F 2d 503 

Okl—^Parnacher v Hawkins, 222 P 
2d 362, 203 Okl 387 

68 C J p 670 note 91 

56. Okl —^In re Byford’s Will, 165 
P 194, 65 Okl 159—Homer v Mc- 
Curtain, 138 P 807, 40 Okl 406 

57. U S —Caesar v Burgess, CCA 
Okl, 103 F 2d 503 
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Okl—Phillips V Smith, 100 P 2d 249, 
186 Okl 636 

68 C J p 670 note 93 

58. Okl—Phillips V Smith, supra— 
Coats V Riley, 7 P 2d 644, 164 
Okl 291 

59. Okl —Coats v Riley, supra— 
Armstrong v Iretty, 209 P 168, 
85 Okl 205 

SO. Okl —^Armstrong v Letty, supra 

61. Okl—Coats V Riley, 7 P 2d 644, 
164 Okl 291 

62. Okl—Coats V Riley, supra 

63 Okl—In re Wah-Shah-She-Me- 
Tsa-He’s Estate. 239 P. 177, 111 
Okl 177, 179 

68 C J p 671 notes 99, 1 

Legal disabilities of Indians in mak¬ 
ing Wills generally see supra § 7 

64. Okl—In re Wah-Shah-She-Me- 
Tsa-He’s Estate, supra. 
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stands, the disposition of the property made by its 
terms must also stand, since the court cannot make 
a new will or direct a different division of the prop¬ 
erty from that made by the testatrix with the ap¬ 
proval of the secretary of the interior ^5 Under 
an act of congress relating to Indian allottees gen¬ 
erally, their right to dispose of restricted and trust 
property by will free from the limitations of state 
law IS conditioned on the will being made and ex¬ 
ecuted m accordance with the regulations of the 
secretary of the intenor and being approved by 
him 66 The secretary may set aside approval of the 
will on the ground of fraud in the execution or pro¬ 
curement of the will within the time limited by stat¬ 
ute,6*^ and he may set aside the approval at any 
time on the ground of lack of testamentary ca¬ 
pacity, undue influence, or failure to comply with 
the rules and regulations in connection with the ex¬ 
ecution of the will, or on the ground of fraud, 
failure of subordinate officers to report the true 
facts to the secretary, or other like grounds where¬ 
by approval of the will was induced 66 Consider¬ 
ing the scope of the jurisdiction conferred on the 
secretaiy over the restricted estates of Indians, a 
liberal rule of interpretation should be adopted for 
the proper administration of such estates 69 in a 
proper case a court of equity may correct a mis¬ 
take made by the secretary in approving a will "^6 


WILLS §§ 181-182 

§ 182. Attestation and Subscription by Wit¬ 
nesses 
a In general 

b Definitions and distinctions 
c. Facts which witnesses attest; duty of 
witnesses 

a. In General 

The attestation and subscription by witnesses, where 
required, must be m accord with the formalities and 
solemnities prescribed by the applicable statute 

The attestation and subscription by the witness¬ 
es, where required, must be in accord with the 
formalities and solemnities prescribed by the ap¬ 
plicable statute 

Under some statutes so providing no formal at¬ 
testation IS necessary,72 and any form of signing 
the will with the intention of acting as a witness 
is sufficient 

What papers must be produced. In order to have 
an effective attestation, where a will is on sepa¬ 
rate sheets, all should be produced at the time of 
attestation 74 

b. Definitions and Distinctions 

'^Attestation'' with respect to wills is the act of wit¬ 
nesses in seeing that those things exist and are done 
which the attestation clause declares were done and 
which the statute requires, and it has been distinguished 
from “subscription 


65. Okl —In re Wah-Shah-She-Me- 
Tsa-He’s Estate, supra 

QQ US —^Hanson v Hoffman, CCA 
Okl, 113 F2d 780 
68 C J p 671 note 4 

67- U S —^Hanson v Hoffman, supra 

68. US —Hanson v Hoffman, supra 
Exclusive Jurisdiction 

So long as Indian’s allotments and 
trust property remained under ad¬ 
ministrative control of secretary lie 
had exclusive jurisdiction to recon¬ 
sider and moLuire into and iset aside 
approval of Indian’s will 
U s —^Hanson v, Hoffman, supra. 
Eack of full heaniLg 

The secretary of the interior is 
authorized to set aside the approval 
of an Indian’s will more than a year 
after the death of the Indian and 
to grant a rehearing, which was not 
based on fraud, but sought on the 
ground that a full and complete 
hearing was not had before the ex¬ 
aminer of inheritance 
D C —Nimrod v. Jandron, 24 F 2d 
613, 58 App D C 38 

69. DC—^Nimrod v Jandron, supra 

70 EztrinBic fraod not essential 
Where proceeding before secretary 


of interior resulting in approval of 
will of deceased Indian was ex parte 
it was not essential that fraud be 
extrinsic to authorize court of equity 
to correct mistake by determining 
that party holding legal title to de¬ 
ceased Indian’s land should hold it 
as trustee for another 
U S —Hanson v Hoffman, CCA Okl, 
113 P2d 780 

71- Tex —Ludwick v Fowler, Civ 
App, 193 S W2d 692, error refused 
no reversible error 

Applicability of x>articular statutes 
Statute prescribing that will be 
attested by two or more competent 
witnesses, subscribing their names 
to the will, in the presence of the 
testator, and not statute defining in 
general terms a subscribing witness, 
IS controlling in execution of wills 
Or —^In re Chnstofferson's Estate, 
190 P 2d 928, 183 Or 75 

Statutes held applicable to ludiaais 
The Oklahoma statute requiring a 
will to be 'subscribed by testator in 
presence of two attesting witnesses 
each of whom must sign his name 
as a witness at end of will at re¬ 
quest and in presence of testator 
applies to the will of a full-blood 
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Indian in that state under Oklahoma 
law 

U S —Caesar v Burgess, CCA Okl, 
103 P 2d 503 

72. Va—^French v Beville, 62 S E 
2d 883, 191 Va 842—Ferguson v 
Ferguson, 47 S E 2d 346, 187 Va 
581 

73. Va—French v Beville, 62 SE 
2d 88‘3, 191 Va 842—Ferguson v 
Ferguson, 47 S E 2d 346, 187 Va 
581 

74. Tenn —Gass’ Heirs v Gass* 
Ex’rs, 3 Humphr 278 

Only certain pages admitted to pro¬ 
bata 

Where witnesses at time of execu¬ 
tion of will had seen only last two 
sheets which they signed and it ap¬ 
peared from text and physical make¬ 
up of 'Six sheets propounded as will, 
including three containing paia- 
graphs from one to nine and three 
containing paragi aphs fourth, fifth, 
sixth and seventh and the testimoni¬ 
um and attestation clauses, that tes¬ 
tatrix had sought to diaw a new 
instrument, the fiist three sheets 
were not entitled to be admitted to 
probate. 

NJ—In re Gorrell’s Estate, 19 A 2d 
334, 19 N JMisc 168 
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Attestation” with respect to wills is the act o£ 
witnesses in seeing that those things exist and are 
done which the attestation clause declares were 
done and which the statute requires It consists 
in the subscription of the names of the witnesses to 
the attestation clause as a declaration that the sig¬ 
nature of the testator was made and acknowledged 
in their presence,'^® and it is also a declaration that 
they bear witness and certify to the facts required 
by law to make a valid will 

Attestation'^ and subscription" compared and 
distinguished While the words ''attestation” and 
"subscription,” as used with respect to wills, are vir¬ 
tually synonymousJ 8 and attestation ordinarily in¬ 
volves subscnption,'^^ the two acts are separate and 
distinct, attestation being a mental operation, an 
act of the senses, while subscription is a mechan¬ 
ical one, an act of the hand 80 

To "'attest" the signature of a testator means to 
take note mentally that the signature exists as a 
fact 81 

An "'attesting witness" is one who signs his name 
to an instrument for the purpose of proving and 
identifying it or who signs with the intention of 
being considered a witness to an act in question 82 


e. Facts Which Witnesses Attest; Duty of Wit¬ 
nesses 

In attesting a will, the witnesses are required to see 
that those things exist and are done which the statutes 
require to exist or be done in order to make a valid wiU, 
and their attestation generally requires and imports their 
belief that the testator is of testamentary capacity and 
that there is no fraud. 

In attesting a will, the witnesses are required 
to see that those things exist and are done which 
the statutes require to exist or be done in order 
to make the instrument in law the will of the tes¬ 
tator 83 Thus, attestation by persons who have a 
personal knowledge that the will was signed by 
the testator or testatrix, or by some other person 
under his or her direction in his or her pres¬ 
ence, constitutes a certification that the signature 
was genuine 84 

Testamentary capacity of testator. It is a rule 
of general application that, in addition to attesting 
to the due execution of the will by the testator, the 
attesting witnesses must satisfy themselves,85 or 
at least entertain tlie belief,85 that the testator is of 
sound mind and memory, at the time of the execu¬ 
tion thereof.8'7 The rationale of the rule is that 
one who signs his name to a will as a witness there- 


75. Md—McIntyre v Saltysiak, 109 
A 2d 70. 205 Md 415—^Van Meter 
r Van Meter, 39 A 2d 752, 183 Md 
614 

Otker defliutions 

(1) The act of witnessing the per¬ 
formance of the statutory requue- 
ments to a valid execution of the 
will 

Tex —Zaruba v Schumaker, Civ 
App, 17S S W2d 542 

(2) The act of witnessing an in¬ 
strument in writing at the request 
of the party making it, and subscrib¬ 
ing to it as a witness 

Mich-—In re Fowle’s Estate, 290 N 
W 883, 292 Mich 500 

(3) The act of witnessing the 
actual execution of a paper, and sub¬ 
scribing one's name as a witness to 
that fact 

Ga—Bloodworth v McCook, 17 S E 
2d 73, 193 Ga 53 

76 Ga—^Bloodworth v. McCook, su¬ 
pra 

6 C J p 554 note 6 

77. Iowa—^In re Pike’s Will, 267 N 
W 6S0, 221 Iowa 1102 

6 C J p 554 note 7 

78. Colo—International Trust Co v 
Anthony, 101 P 781, 45 Colo 474, 
22 ERA,NS, 1002, 16 Ann Cas 
1087 

6 C J p 554 note 7 [a] 

79. Minn —Tobin v Haack, 81 N.W 
768, 79 Mmn 101, 106. 

6 C J p 554 note 7 [bj. 


80. Neb—^In re Aden's Estate, 279 
NW 794, 796, 134 Neb 810 

Va—^French v Beville, 62 S E 2d 
883, 191 Va 842—^Ferguson v Fer¬ 
guson, 47 SE2d 346, 187 Va 581 
6 C J p 554 note 7 [b] 

“To attest the publication of a pa¬ 
per as a last will and to subscribe 
to that paper the names of the wit¬ 
nesses, are very different things, and 
are required for obviously distinct 
and different ends Attestation is 
the act of the senses, subscription is 
the act of the hand; the one is men¬ 
tal, the other mechanical, and to 
attest a will is to know that it was 
published as such, and to certify the 
facts required to constitute an actual 
and legal publication, but to sub¬ 
scribe a paper published as a will is 
only to write on the same paper the 
names of the witnesses, for the sole 
purpose of identification ” 

Tenn —Ragsdale v Hill, 269 S W 2d 
911, 918, 37 TennApp 671 

81. Ala—Whitt V Forbes, 64 So 2d 
77, 80, 258 Ala 680 

82. Va—Ferguson v Ferguson, 47 
SE2di346, 187 Va 681 

83. Cal —^In re La Mont's Estate, 
248 P2d 1, 39 Cal 2d 566 

Colo—In re McGary's Estate, 268 
P2d 770, 127 Colo 496 
Neb—Corpus Juris q,uoted in In re 
Kaiser’s Estate, 34 N W2d 366, 372, 
150 Neb 296—In re Aden's Estate, 
279 NW 794, 134 Neb 810—Corpus 
Juris quoted Is, In re Smith's Es- 
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tate, 266 N.W 611, 613, 130 Neb 
739 

Tenn—Ragsdale v Hill, 269 SW 
2d 911, 37 Tenn App 671 
Va—French v Beville, 62 S E 2d 
883, 191 Va. 842—^Ferguson v Fer¬ 
guson, 47 SE2d 346, 187 Va 581 
68 C J p 673 note 22 
True fuuctios of witnesses to wills 
is to prove due execution and that 
IS done by identification of the sig¬ 
natures of the testator and them¬ 
selves 

Me—In re Paradis’ Will, 87 A 2d 
612, 147 Me 347 

84. Wash —In re Cronquist’a Estate, 
274 P2d 686, 45 Wash 2d 344 

85- Colo —’In re McGary's Estate, 
258 P2d 770, 127 Colo 495 
Miss —Fortenberry v Herrington, 
196 So 2'32. 188 Miss 735 
ND—Corpus Juris quoted In Stor- 
mon V Weiss, 65 NW2d 475, 602 
Wash—Corpus Juiis cited in In re 
Mitchell's Estate, 249 P 2d 385, 395, 
41 Wash 2d 326 
68 CJ p 673 note 23 
Lack of knowledge of mental ca¬ 
pacity of testator as affecting com¬ 
petency of witness see infra § 
185 a. 

86. Ill—In re Rutledge's Will, 125 
NE2d 683, 6 HI App 2d 365. 

87. ND—Corpus Juris quoted In 
Stormon v Weiss, 65 NW2d 476, 
602 

68 C J p 673 note 24. 
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of declares that the testator is mentally capable 
of making the will, for certainly no credible per¬ 
son of intelligence would attest such an instru¬ 
ment if he knew, or had reasonable cause to be¬ 
lieve, that testamentary capacity was wanting 89 
Hence, if the witnesses think the testator lacking 
in capacity to make a will, they should refuse their 
attestation 

On the other hand, it has also been held that 
while It is highly desirable that attesting wit¬ 
nesses should satisfy themselves as to the testa¬ 
mentary capacity of the testator,9^ it is not a duty 
imposed by law,9 2 so that the failure on their part 
to determine that he had the necessary capacity,93 
or to testify to his testamentary capacity,94 will 
not invalidate the will, and such failure goes only 
to the credibility of the witness 95 Where nothing 
appears to the contrary, witnesses to a will may as¬ 
sume that the testator is sane, and has testamentary 


capacity 93 

Absence of fraud It is also the duty of the wit¬ 
nesses to see that no fraud is committed on the tes¬ 
tator and that the act of the testator is his free 
and voluntary act.97 

§ 183. - Necessity and Purpose 

In general, attestation and subscription by witnesses 
are essential to the validity of wills. 

While at common law it is not essential to the 
validity of a will that it should be attested98 or sub- 
scribed99 by witnesses, in most jurisdictions attes¬ 
tation and subscription by witnesses are, by stat¬ 
ute, made essential to the validity of wills of both 
real and personal property ^ 

The fact that statutes contain both the words 
“attest’* and “subscribe” is of no special signifi¬ 
cance 2 The essential element is subscription of 


88- Mo—Baxter v Bank of Belle, 
of Belle Manes County, 104 SW 
2d 265, 340 Mo 952 

N D —Corpus Juris g.uoted in. Stor- 
mon V Weiss, 65 N W 2d 475, 502 
Pa—In re Rife's Will, Orph, 69 
York LegRec 169—In re Lauer's 
Estate, Orph, 68 York Leg-Rec 
157, affirmed 41 A 2d 662, 361 Pa 
438 

Va—Tate v Chumhley, 67 S E 2d 
161, 190 Va. 480 
68 C J p 673 note 25 

89 N D —Corpus Juris gLUoted in 
Stormon v Weiss, 65 NW2d 476, 
502 

S C—Mordecai v Canty, 68 S E 1049, 
86 S C 470 

90 N D —Corpus Juris g.uoted. iu 
Stormon v Weiss, 66 NW2d 475, 
602 

68 C J p 673 note 27 
Circumstances held not to show 
venality 

Attesting witnesses to will could 
not under the circumstances he 
charged with venality or intention¬ 
al failure to comply with require¬ 
ment that subscribing witnesses de¬ 
cline to act if in their opinion the 
testator is not possessed of testa¬ 
mentary capacity 

Or—^In re Liambert's Estate, 114 P 
2d 125, 166 Or 529 

91 Wash—In re Mitchell's Estate, 
249 P2d 385, 41 Wash 2d 326 

92. Wash—^In re Mitchell's Estate, 
supra 

93. Wash—In re Mitchell's Estate, 
supra. 

Will could not he rejected on the 
ground that two of the three sub¬ 
scribing witnesses gave no thought 
when signing it to whether the tes¬ 
tator was of sound mind 

94 C-J S.—63 


Me—In re Paradis’ Will, 87 A 2d 
512, 147 Me 347 

94. Ga—Huff V Huff, 41 Ga. 696 

SC—Mordecai v Canty, 68 S B 1049, 

86 SC 470 

95. Ga—^Huff V Huff, 41 Ga 696 

96. Ill—In re Rutledge's Will, 125 
NB2d 683, 5 Ill App 2d 365 

SC—Mordecai v Canty, 68 SE 1049, 
86 SC 470 

97. N Y —In re Martin’s Will, 144 
N Y S 174, 82 Misc 674 

68 C J p 673 note 28 

98. Pa—In re Hildebrand’s Estate, 
47 Dist & Co 637, 28 North Co 
406 

Tenn—Ragsdale v Hill, 269 SW2d 
911, 37 Tenn App 671 

68 C J p 671 notes 9, 10 [d] (4) 

99. Pa —In re Hemphill’s Estate, 
Orph, 24 Ene Co 349—In re O’Mal¬ 
ley’s Estate, Orph, 100 Pittsb Leg 
J 76 

68 C J p 671 note 10 [dj (4) 

1. Ala—^Arrington v Brown, 178 So 
218, 235 Ala 196 

Anz—In re Miller's Estate, 92 P 2d 
335, 54 Anz 58 

Ark—Stewart v Tucker, 188 SW 
2d 125, 208 Ark 612 

Cal —^In re Krause’s Estate, 117 P 2d 
1, 18 Cal 2d 623 

Fla—In re Watkins' Estate, 76 So 
2d 198 

Iowa.—^In re Pike’s Will, 267 NW 
680, 221 Iowa 1102 

Ky—^Pirtle v Kirkpatrick, 181 SW 
2d 426, 297 Ky 786 

La—Corpus Juris quoted lu Soileau 
V Ortego, 180 So 496, 498, 189 La. 
713 

Md—^Van Meter v Van Meter, 39 A 
2d 762, 183 Md. 614 

Mass—^Day Trust Co v Malden Sav 
Bank, 106 NE2d 363, 328 Mass 
676. 


Mont —^In re Watts’ Estate, 160 P 2d 
492, 117 Mont 506 

Neb—In re Smith's Estate, 266 N 
W 611, 130 Neb 739 
NY—In re Fnckey’s Will, 96 NY 
S 2d 825, 198 Misc 716, reversed 
on other grounds In re Pnckey’s 
Estate, 114 NYS2d 270, 280 App 
Div 880—^In re Speyer's Estate, 
27 NYS2d 603, 176 Misc 419— 
In re McCabe’s Estate, 27 N Y S 
2d 127, 176 Misc 286 
In re Berkowitz’s Will, 76 NYS 
2d 696—In re Bradbury's Estate, 
53 N YS2d 948 

N C —Paul V Davenport, 7 S E 2d 
362, 217 NC 164 

Or—Tiggelbeck v Russell, 213 P 2d 
156, 187 Or. 654—^In re Demaris’ 
Estate, 110 P.2d 571, 166 Or 36 
Tex —Duggan v Benny, Civ App , 
205 S W 2d 829—^Redmond v Red¬ 
mond, Civ App , 127 S W 2d 309, er¬ 
ror refused. 

Wash—^In re Browne's Estate, 74 P 
2d 913, 193 Wash 166 
WVa—Nelson v. Ratliffe, 69 SB 2d 
217, 137 WVa 27—Clark v Sperry, 
25 SE2d 870, 125 WVa, 718 
68 C J p 671 note 10 
Necessity of attestation and sub¬ 
scription by witnesses as to holo¬ 
graphic will see infra S 200 

Addition to win, following name 
and addresses of witnesses, purport¬ 
ing to give certain liberty bonds to 
decedent’s brother, written and sub¬ 
scribed by decedent after execution 
of will, but not attested, was of no 
effect, and played no part in deter¬ 
mining validity of balance of instru¬ 
ment as will 

NY—In re Begun’s Will, 123 NYS 
2d 782 

2. Ga—Bloodworth v McCook, 17 S 
B 2d 73. 193 Ga 53 
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their names by the witnesses,^ and subscription is 
necessary under statutes merely requiring the will 
to be ‘Vitnessed’^^ or “attested,”5 the view being 
taken that either of these terms is broad enough 
to include subscription 

The statutes requiring attestation or subscrip¬ 
tion are mandatory,® and subject to strict construc¬ 
tion 7 

Purpose of requirement It has been variously 
stated that the purpose of the requirement of at¬ 
testation or subscription and their attendant for¬ 
malities is to remove uncertainty as to the execu¬ 
tion of wills and to safeguard testators against 
frauds and impositions,® to provide against false 
and fraudulent wills and to afford means of deter¬ 
mining their authenticity,® to establish that all le¬ 
gal steps necessary to make the will a legal instru¬ 
ment have been taken,to determine the capacity 
of the testator to make the will,^l or to prevent 
the diversion of a decedent’s estate from those who 
would take it under the statutes of descent and 
distribution, except in those instances where the 
decedent has clearly and deliberately expressed an 
intention so to divert it It has also been held that 
the purpose of requiring subscnption by witnesses, 
as distinguished from attestation, is to identify 


the paper offered for probate as the same instru¬ 
ment which was executed by the testator in the pres¬ 
ence of the witnesses 

Wills disposing of both real and personal prop¬ 
erty Where there is no statutory requirement that 
wills of personalty be attested, a will which is in¬ 
sufficient as a devise of real property because it is 
not attested in accordance with statutory require¬ 
ments may nevertheless be sufficient as to person¬ 
alty bequeathed thereby,^^ if the dispositions of real¬ 
ty and personalty are separable and independent,^5 
although it has been said that it is a question of 
fact whether the testator intended that his will 
should stand as to personalty, even though invalid 
as to realty, the presumption being that he did^® 
The foregoing doctrine, however, does not apply 
where it is specially provided by statute that any 
will in writing which purports a disposition of both 
real and personal property, that shall not be at¬ 
tested and subscribed as is prescribed by statute as 
a devise of lands, shall not be approved and allowed 
as a testament of personal property only 

Charitable testamentary gifts Attesting witness¬ 
es are not necessary under some statutes m order 
to validate charitable testamentary gifts 


3, Iowa—^In re Pike's Will, 267 N 
W 680, 221 Iowa 1102 

4. Iowa—In re Klein’s Estate, 42 
NW2d 593, 241 Iowa 1103 

68 C J p 672 note 12 
Witnesses to g'lfts to sn’bscri’blxLg 
witness 

Under statute providing that all 
gifts made in a will to a subscrib¬ 
ing witness shall be wholly void un¬ 
less there be two other competent 
witnesses to the same, two other 
competent subscribing witnesses are 
required, and not merely two other 
persons who can testify to facts 
showing the execution of the will m 
conformity with the statute, as the 
phrase '‘witness to a will" has a well- 
settled meaning, and means one who 
has attested the will by subscribing 
his name thereto, and mere bystand¬ 
ers are not witnesses to the will, 
much less competent witnesses 
Wis—In re Johnson’s Will, 183 NW 
888, 889, 175 Wis. 1 

6, Colo—International Trust Co v 
Anthony, 101 P 781, 45 Colo 474, 
22 LRA.NS, 1002, 16 Ann Cas 
1087 

68 C J p 672 note 13 
"Attestation" and "subscription" 
compared and distinguished see 
supra § 182 b 

6. La—Corptts Jans quoted m Soi¬ 
leau V Ortego, 180 So 496, 498, 189 
La, 713. I 


Or—In re Bemaris' Estate, 110 P 2d 
571, 166 Or 36 
68 C J p 672 note 15 
7- Colo —^In re McGary's Estate, 
258 P 2d 770, 127 Colo 495 
La—Corpus Juris quoted m Soileau 

V Ortego, 180 So 496, 498, 189 La 
713 

N Y —In re Levanti’s Will, 252 N T S 
497, 141 Misc 248 

8 Md—Shane v. Wooley, 113 A. 662, 
138 Md 75 
68 C J p 672 note 14 
9. Cal—In re La Mont's Estate, 248 
P2d 1, 39 Cal 2d 666 
10 Fla—In le Watkins’ Estate, 76 
So 2d 194 

11 . Miss—Cowart v Cowart, 51 So 
2d 775, 211 Miss 459 

12 Ohio—Sherman v Johnson, 112 
3NrE2d 326, 159 Ohio St 209 

13 Tenn—Ragsdale v Hill, 269 S 
W2d 911, 37 TennApp 671 

Va —Ferguson v Ferguson, 47 S E 
2d 346, 187 Va 581 

14. Fla—In re Block’s Estate, 196 
So 410, 143 Fla 163 

Tenn —Burrow v Lewis, 142 S W 2d 
758, 24 TennApp 253—Fransioli 

V Podesta, 113 S W 2d 769, 21 

Tenn App 577—Taylor v Taylor, 
14 Tenn App 101 

68 C J p 672 note 18 

15. Tenn—Orgain v Irvine, 43 S 
W. 768, 100 Tenn 193 
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16. Miss —Fatheree v Lawrence, 33 
Miss 585 

Effect of unexecuted attestation 
clause 

Where a will disposing of real and 
personal property concludes with an 
unexecuted attestation clause, en 
though witnesses are unnecessary 
to make it effective as to personalty 
I attempted to be bequeathed, a slight 
I presumption arises that will is in¬ 
complete and does not reflect tes¬ 
tator’s true intent, but the presump¬ 
tion, being slight, may be oveicome 
by circumstances of the same de¬ 
gree 

Fla—In re Blocks’ Estate, 196 So 
410, 143 Fla 163 

17. Mass—Kendall v, Kendall, 24 
Pick 217 

68 CJ p 673 note 21 

18. Pa—In re Spain’s Estate, 193 A 
262, 327 Pa, 226, 111 ALR 902 

Power of legislature to dispense with 
Witnesses 

The Legislature had the power to 
enlarge the power of disposition by 
testatrix of property owned by her at 
her death and to eliminate the for¬ 
mality of attesting witnesses not¬ 
withstanding testatrix' execution of 
Will prior to statutory change hav¬ 
ing such effect, since no right vest¬ 
ed prior to testatrix’ death 
Pa—^In re Spain’s Estate, supra. 
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I Fill executed by mark. Under some statutes 
subscribing witnesses are required where a will is 
executed by the testator by mark.^^ 

§ 184. - Number of Witnesses 

It IS essential to the validity of a will that it be sub¬ 
scribed by the number of witnesses prescribed by statute, 
but attestation by more than the required number does 
not invalidate an otherwise good attestation. 

The number of witnesses requisite to the valid¬ 
ity of a will IS a matter of statutory regulation 
which must be complied with,20 and unless sub¬ 
scribed by the number designated by the statute 
the will IS invalid^i and not entitled to probate 22 

On the other hand, if the will is signed by the 
requisite number of witnesses the statutory require¬ 
ment IS satisfied,23 and in such case, the fact that 
in the body of the will two were named to act as 
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witnesses, while the will was signed by one of them 
only, is of no consequence 24 

Excessive number of witnesses Attestation by 
more than the required number of witnesses does 
not invalidate an attestation otherwise good,25 
since this neither adds to, nor detracts from, what 
has already been done It is immaterial that the 
unnecessary witness was incompetent to prove its 
execution,27 or failed to comply with the statutory 
requirement that his name be signed in the presence 
of the testator28 or of the other attesting witness- 
es,23 or was not present at the execution of the 
will, and signed it without the testator's request 30 

I 185 . - Competency of Witnesses 

a In general 

b Interested witnesses generally 
c. Devisees or legatees 


Under foimer Pennsylvania statute 

(1) A will leaving real or person¬ 
al estate for religious or charitable 
purposes was required to be attest¬ 
ed to by two witnesses 

Pa.—In re Beck’s Estate, 29 PaDist 
& Co 417 

In re Jull's Estate, Orph, 100 
Pittsb Leg J 11 
68 C J p 671 note 10 [d] 

(2) A charitable bequest in holo¬ 
graphic will was inoperative, where 
will was not witnessed 

Pa—In re Rapson’s Estate, 179 A 
436, 318 Pa 587 

19 Pa—In re Cohen's Estate, 61 
A 2d 704, 356 Pa 161 

In re Gray's Estate, Orph, 12 
FayLJ 176 
Statute held valid 

Pa—In re DeLecce’s Estate, 67 Pa 
Dist & Co 236 

£0 Iowa—In re Hagemeier's Es¬ 
tate, 58 NW2d 1, 244 Iowa 703— 
In le Klein's Estate, 42 NW2d 
593, 241 Iowa 1103 

Ohio—Roosa v Wickward, 106 NE 
2d 454, 90 Ohio App 213 
WiU executed by mark 

(1) Applicable statutory provisions 
prescribing the number of subscrib¬ 
ing witnesses necessary for a valid 
will executed by maik must be com¬ 
plied with 

Pa—In re DeLecce’s Estate, 67 Pa 
Dist & Co 236 

In re Gray’s Estate, Orph, 12 
FayLJ 175 

(2) Whether direction and author¬ 
ity to subscribe testator’s name to 
will executed by mark is express or 
implied, that such direction was giv¬ 
en and that testator’s name was sub¬ 
scribed in his presence must be prov¬ 
ed by two or more competent wit¬ 
nesses, each of whose testimc^y must 
be complete, mdependently of the 


other’s as to circumstances and acts 
which statute makes essential 
Pa—In re Cohen’s Estate, 51 A 2d 
704, 356 Pa 161 

In re O'Neill's Estate, Orph, J 
SchReg 233 

21. Ill—In re Kent's Estate, 122 N 
E 2d 229, 4 Ill 2d 81 

Md—Stuart v Foutz, 45 A 2d 98, 
185 Md 401 

Mich—In re Shattuck’s Estate, 37 N 
W2d 655, 324 Mich 568 
Mo—Brownfield v Brownfield, 249 
SW2d 389, 41 ALR2d 387 
NH—In re Amor’s Estate, 112 A 
2d 665 

N J —In re Amsden’s Will, 191 A 801, 
121 N JEq 671 

NY—In re Semler’s Will, 28 NTS 
2d 390, 176 Misc 687 
NC—In re Ellis’ Will, 69 S E 2d 
25, 235 NC 27 

Pa—In re DeLecce’s Estate, 67 Pa 
Dist & Co 236 

Tex —^Krahl v Lehmann, 277 S W 2d 
792, reversed on other grounds, 
Sup , Lehmann v Krahl, 285 S W 2d 
179—Scandurro v. Beto, Civ App , 
234 S W 2d 695 
68 C J p 674 note 33 
Proper number present but not sub- 
scnbmg 

Will, which was executed by tes¬ 
tator in presence of two witnesses, 
who saw testator place his signa¬ 
ture thereon, and to whom he declar¬ 
ed that the will was his last will 
and testament, was invalid m view of 
fact that only one of such witnesses 
subscribed his name to the will 
Fla—In re Watkins’ Estate, 75 So 
2d 194 

22. Ga—Gay v Sanders, 28 SE 
1019, 101 Ga 601 

Signing prevented by emergency 

Where testatrix, while in the hos¬ 
pital with a serious illness from 
which she subsequently died, dictated 
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her will and requested physician and 
another to sign as witnesses and 
physician pioceeded to sign and, due 
to a choking spell of the testatrix, 
other person went to look for a 
nurse and failed to sign the docu¬ 
ment and testatrix never had suffi¬ 
cient capacity subsequently to trans¬ 
act business and the other person 
never affixed her signature to the 
document, document could not be 
probated as a will for lack of com¬ 
pliance with the Uniform Wills Act 
Tenn—Ball v Miller, 214 SW2d 446, 
31 Tenn App 271 

23 Iowa—In re Klein’s Estate, 42 
NW2d 593, 241 Iowa 1103 

Personal property 

Under Connecticut law, although 
three witnesses are required to pass 
any estate, two witnesses are suffi¬ 
cient as to a will or codicil relating 
only to personal property 
NT—In re Simmons’ Will, 132 NY 
S 2d 795 

24 Kan—Baker v Hickman, 273 P 
480, 127 Kan 340, 68 ALR 743 

25. Ala—Jones v Brook, 63 So 978, 
184 Ala 115 

68 C J p 674 note 36 

26. NY—In re Sizer’s Will, 113 N 
YS 210, 129 AppDiv 7, affirmed 
88 NE 1132, 195 NY 528 

27. Ind—^Wisehart v Applegate, 88 
NE 501, 172 Ind 313 

68 C J- p 674 note 38 

28 Ala—Jones v Brook, 63 So 978, 
184 Ala. 115 

29. Miss—Gore v. Ligon, 63 So 188, 
105 Miss 652 

Philippine —Gillesama v Menasal- 
vas, 13 Philippine 116 

30. Md—Greenhawk v Quimby, 184 
A 485, 170 Md 280 

Pa—Scaltergood v. Kirk, 43 A 1030, 
192 Pa. 263 
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d Spouse or relative of beneficiary 
e Spouse or relative of testator 
f. Executors and persons interested 
through executors 

g Trustees and persons interested 
through trustees 

h Persons interested through corporate 
beneficianes 

i. Other interested persons 

j. Judicial and administrative officers, 

attorneys 

a. In General 

Attesting witnesses are required to bje competent at 
the time of the execution of the will; and generally, all 
persons are competent as witnesses to a will who are le¬ 
gally competent to be sworn and able to testify in a court 
to the facts which they attest. 

Statutes relating to witnesses require that the 
witnesses shall be '^competent** or “credible and 
the courts have uniformly held that the words 
“credible’*^ and “competent” are synonymous, the 
word “credible” meaning “competent ”32 Hence, 
the mere fact that a subscnbmg witness may be 


unworthy of belief in public estimation does not 
make him not “credible” within the contemplation of 
the statute if he is otherwise competent 33 The 
competency of a witness to subscribe a will as an 
attesting witness is to be determined by the rules 
of the common law unless it is otherwise provided 
by statute,34 and on the other hand if the matter 
of competency is regulated by stature, competency 
must be tested by the statute and not by the com¬ 
mon law 35 

Generally speaking, all persons are competent as 
witnesses to a will who are legally competent to be 
sworn and able to testify in a court of justice to the 
facts to w*hich they attest in subscribing their names 
to the will 36 In other words, such persons are com¬ 
petent as witnesses to a will as are not legally dis¬ 
qualified to testify in a court of justice,37 as by rea¬ 
son of mental incapacity,33 interest,39 the commis- 
sion40 or conviction4i of a crime, want of religious 
belief,42 or other causes excluding them from testi¬ 
fying generally,43 or rendering them incompetent in 
respect of the particular subject matter or m the 
particular suit 44 


31. Tex —^Krahl v Lehmann, Civ 
App , 277 S W 2d 792, error granted 

Competency of witnesses to prove 
nuncupative wills see infra § 216 

32 . Ill—^In re Kent's Estate, 122 N 
E2d 229, 4 Ill 2d 81—Hill v Chi¬ 
cago Title & Trust Co, 152 NB 
545, 322 Ill 42 

Me—^Appeal of Look, 162 A 84, 129 
Me 359 

Miss —^Wallace v Hamson, 66 So 2d 
456, 218 Miss 163—King v King, 
134 So 827, 161 Miss 51 
Tex —Krahl v Lehmann, Civ App , 
277 SW2d 792, error granted— 
Scandurro v Beto, Civ App, 234 
S W 2d 695—Ford v Ross, Civ App, 
150 SW2d 144—Moos v First 
State Bank of Uvalde, Civ App, 60 
SW2d 888 

68 CJ p 674 note 44—16 C J. p 1347 
note 19 

Barly controversy 

The term “credible" as used m 
statutes concerning attestation of 
wills has, at one time or another, 
given occasion to great controversy, 
and many opinions have been to the 
effect that credible involves more 
than “competency *’ 

S C —Snelgrove v Snelgrove, 4 S C. 
Ea 274 

33 . Miss —^King v. King, 134 So 827, 
161 Miss 61 

34. Mass—O’Connell v. Dow, 66 N 
E 788, 182 Mass 541 

68 C J p 676 note 54 
Statute leaving common law in ef. 
feet 

Under OklaJioma statutes provid¬ 


ing that common law, as modified by 
Constitution, statutes, decisions, and 
conditions, shall remain in force in 
aid of general statutes, that no per¬ 
son shall be disqualified as a wit¬ 
ness by reason of his interest in ac¬ 
tion, and that nothing contained in 
latter section should affect existing 
laws relating to attestation of ex¬ 
ecution of wills, common-law rule 
governs in Oklahoma in respect of a 
person’s competency to act as an at¬ 
testing witness 

US—Caesar v Burgess, CCA, 103 
F2d 603 

35. Colo—White v Bower, 136 P 
1053, 66 Colo 576, Ann Cas 1917A 
835 

36. Tex—Krahl v Lehmann, 277 S 
W2d 792, reversed on other 
grounds. Sup, Lehmann v Krahl, 
285 SW2d 179—^Ford v Ross, Civ 
App, 150 SW2d 144—Moos v 
First State Bank of Uvalde, Civ 
App , 60 S W 2d 888 

Va —^Ferguson v Ferguson, 47 S E 
2d 346, 187 Va 681—Salyers v 
Salyers, 46 SE2d 481, 186 Va. 

927 

Wash—^In re Mitchell’s Estate, 249 
I P 2d 385. 41 Wash 2d 326 
68 C J p 676 note 45 

37. Ill —Hill V Chicago Title & 

Trust Co, 152 HE 545, 322 Ill 
42 

68 C J p 676 note 46 

sa Ill —Hill V Chicago Title & 

Trust Co, supra. 
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Wash—^In re Mitchell’s Estate, 249 
P2d 385. 41 Wash 2d 326 
68 C J p 675 note 47. 

39. DC—Peters v Peters, 78 P2d 
215, 64 App DC 331 

Ill —^Hill V Chicago Title & Trust 
Co, 152 NE 545, 322 Ill 42 
Tex —Scandurro v Beto, Civ App , 
234 SW2d 695 

Wash—In re Mitchell’s Estate, 249 
F2d 385, 41 Wash 2d 326 
68 C J p 676 note 48 

40 . Ill—Hill V Chicago Title & 
Trust Co, 152 NE 545, 322 Ill 
42 

68 C J p 675 note 49 

41. Mass —Sparhawk v Sparhawk, 
10 Allen 165 

Wash—In re Mitchell’s Estate, 249 
P 2d 386, 41 Wash 2d 326 

42. Conn—Curtiss v. Strong, 4 Day 
51, 4 AmR 179 

68 C J p 675 note 61. 

43 II] —^Hill V Chicago Title & 
Trust Co. 162 NE 646, 322 IlL 
42 

68 C J p 675 note 52. 

44 , Ill —^Hill V Chicago Title & 
Trust Co, 152 NE 545, 322 Ill 42 
—In re Noble's Will, 15 NE 860, 
124 Ill 266 

Signature as witness to mark 

The mere fact that signature of 
person who prepared the will was ac¬ 
companied by words “witness to 
mark’’ did not disqualify him from 
being a subscribing witness 
Md—Van Meter v Van Meter, 39 A 
2d 762, 183 Md. 614. 



94 C.J.S. 

Age of witness; infants In passing on the ca¬ 
pacity of a subscribing witness to testify, for pur¬ 
poses of determining his competency, limitations as 
to age are no different from the tests applied to wit¬ 
nesses actually called in trials of actions or proceed¬ 
ings generally 46 it follows that the infancy of a 
subscribing witness is not of itself sufficient to in¬ 
validate a will,46 and the test of his competency 
should be his capacity or intelligence, his apprecia¬ 
tion of the difference between truth and falsehood, 
and his understanding of the obligations of an 
oath.47 Accordingly, if a witness is old enough to 
receive a just impression of the facts surrounding 
the execution of the will and to relate them truth¬ 
fully and with a reasonable degree of accuracy, 
he IS competent 48 However, it has also been held 
that a person under fourteen is presumed incompe¬ 
tent as a witness, but the presumption may be re¬ 
butted 49 

Capacity to see, hear, and write A defect of 
sight or hearing does not render a person incom¬ 
petent as a witness to a will, but such infirmity can 
only be considered as operating on the effect of his 
testimony.60 One is not rendered incompetent to 
witness a will by the fact that he cannot write 6^ 

Acquaintance with testator. While it is in all 
cases very desirable that the subscribing witnesses 
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to a will shall be personally acquainted with the 
testator,6 2 especially where the issue of testamen¬ 
tary capacity is involved, as in the case of very 
aged people,63 it has nevertheless been held or said 
that a stranger to the testator is not incompetent 
to act as a witness,64 unless a statute requires that 
the witness be personally acquainted with the tes¬ 
tator 65 Nevertheless, one attesting a will should 
satisfy himself of the identity of the testator^® and 
of his capacity to make a will ,67 but it has been 
held that while it is helpful for an attesting witness 
to have knowledge of the mental capacity of the 
person executing a will,68 it is not necessary that 
the witness have such knowledge in order to be com¬ 
petent to sign as a witness,69 and the fact that 
an attesting witness knows very little about the tes¬ 
tamentary capacity of the testator does not disqual¬ 
ify him 60 

Time at which competency must exist. The com¬ 
petency and interest of the attesting witnesses are 
to be tested as of the date of execution of the 
will and the making of the attestation,®^ and not 
at the time when it is presented for probate 62 Ac¬ 
cordingly, mcompetency, subsequent to attesting 
the will, from whatever cause, does not impair or 
m any way affect its validity,69 or prevent the pro¬ 
bate and allowance of the will, if it is otherwise 


45. N T —^In re Tannenbaum’s Es¬ 
tate, 278 NTS 253, 154 Misc 828 

Ohio—In re Halterman's Will, 12 
Ohio Supp 150 
68 CJ p 676 note 47 [a] (3) 

46. N T —In re Tannenbaum's Es¬ 
tate, 278 NTS 253, 164 Misc 828 

68 CJ p 676 note 47 [a] (1) 

47. N T —In re Tannenbaum's Es¬ 
tate, supra, 

48. Ohio —In re Halterman’s Will, 
12 Ohio Supp 150 

Particular infants held competent 
witnesses 

(1) Will was not invalid because 
one of subscribing witnesses was in¬ 
fant, where at time of attesting* will 
infant was few months under age of 
seventeen years, was a stenographer 
employed by attorney who drafted in¬ 
strument and was keen and intelli¬ 
gent, whose testimony was convinc¬ 
ing 

N T —In re Tannenbaum's Estate, 
278 NTS 263, 164 Misc 828 

(2) A girl thirteen years and two 
months old, who had a general idea 
of the nature of a will and who im¬ 
pressed the other subscribing wit¬ 
ness at the time as understanding 
the nature of the transaction, was 
competent at the time of the execu¬ 
tion of the will to act as a subscrib¬ 
ing witness and to testify with refer¬ 


ence to its execution at hearing on 

application for the probate thereof 

Ohio —In re Halterman’s Will, 12 
Ohio Supp 150 

49. NH—Carlton v Carlton, 40 N 
H 14 

50. La—Major r Esneault, 7 La 
Ann 51 

51. Kan—Schnee v Schnee, 60 P 
738, 61 Kan 643 

68 C J p 675 note 67 

52. Vt—In re Moxley's Will, 152 
A 713, 103 Vt 100 

53. Mo—^Dunkeson v. Williams, 242 
SW 653 

68 C J p 676 note 69 

54 . vt —In re Moxley's Will, 152 A 
713, 103 Vt 100 

68 C J p 676 note 60 

55. Puerto Rico—^Bardeguez v Reg¬ 
istrar of Gruayama, 27 Puerto Rico 
200 

68 C J p 676 note 61 

56. N J —In re Bernhardt’s Estate, 
Prerog, 143 A 92 

68 C J p 676 note 62. 

57- N T —Brinckerhoof v Remsen, 
8 Paige 488, affirmed 26 Wend 
325, 37 AmD 251 

Duty of attesting witness with re¬ 
spect to mental capacity of testa¬ 
tor see supra S 182 c. 
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58. Wis—^In re Zych’s Will, 28 NW 
2d 316, 251 Wis 108 

59. Wis —In re Zych’s Will, supra 

60. Fla—In re James' Estate, 191 
So 830, 140 Fla, 463 

61. tJ S —Caesar v Burgess, CCA. 
Okl, 103 F 2d 503 

Ill—In re Kent's Estate, 122 NE 2d 
229, 4 Ill 2d 81 

Okl—Corpus Juris cited in Howard 

V Fields, 166 P 2d 139, 142, 195 Okl 
180 

Va —Ferguson v Ferguson, 47 S E 2d 
346, 187 Va 581-^Salyers v Sal¬ 
yers, 45 SE2d 481, 186 Va, 927 
Wash—In re Mitchell's Estate, 249 
P 2d 385, 41 Wash 2d 326 
68 C J p 676 note 64 

62. U S —Caesar v Burgess, CCA 
Okl , 103 F 2d 603 

Okl—Corpus Juris cited in Howard 

V Fields, 166 P 2d 139. 142, 195 
Okl 180 

68 C J p 677 note 65 

63. Ind—^Wisehart v Applegate, 88 
NE 601, 172 Ind 313 

68 C J p 677 note 66 

Insanity 

Where witness to testator’s signa¬ 
ture under statute was adjudged in¬ 
sane moie than three months after 
execution of will, will was not in¬ 
valid as a matter of law 
Ohio^—Shupp V Farrar, 88 NE2d 
924, 86 Ohio App 366 



94 C.J.S 


§ 185 WILLS 

satisfactorily proved,although an interest ac¬ 
quired after execution of the will may be shown for 
the purpose of impeaching the testimony of the 
witness Conversely, although there is some au¬ 
thority to the contrary,66 it has very generally been 
held that, if at the time of the execution of the 
will an attesting witness was incompetent, noth¬ 
ing occurring after can make him competent,67 and 
that he cannot by release, assignment, or other act 
render himself competent,6S unless it is otherwise 
provided by statute 69 

b. Interested Witnesses Generally 

Except as the rule has been abrogated or modified 
by statute, interest will render a person incompetent as 
a witness to a will, and the true test of interest is wheth¬ 
er the witness will gam or lose financially as the direct 
result of the proceeding or whether the record will be 
legal evidence against him in some other action. 

By the common law interest rendered a person 
incompetent as a witness to a will, and such is the 
rule except where it has been abrogated or modified 
by statute ,76 and the rule is particularly applicable 
in those junsdictions in which it has been incorpo¬ 
rated into statute 7i A witness, incompetent by rea¬ 
son of interest, it has been said, is not “credible ”72 

On the other hand, by statute in some jurisdic¬ 
tions, mcompetency by reason of interest has been 
abolished as to all classes of interested witnesses,73 
or the effect of the statutes is to render subscrib¬ 
ing witnesses to a will competent irrespective of 


any “interest in the event” which might disqualify 
such witness in another type of proceeding 74 
Where this is true, a creditor of the testator has 
been held competent to act as subscribing witness,75 
and m many jurisdictions, as appears infra subdi¬ 
vision c of this section, statutes avoid a bequest or 
devise to a witness and render him a competent 
witness 

Test of interest Interest of itself, without re¬ 
gard to its nature or beanng on the issue, has never 
operated to exclude a witness from giving evi¬ 
dence ,76 and the true test of interest is whether the 
witness will gain or lose financially77 as the direct 
result of the proceeding,76 or whether the record 
will be legal evidence against him in some other ac¬ 
tion 79 It has very generally been held that the in¬ 
terest which will disqualify an attesting witness 
must be a present, direct, certain, and vested inter¬ 
est, and not one which is remote, indirect, uncertain 
or contingent ,66 and where the interest is remote 
and of a doubtful nature, the objection goes to the 
credit, and not to the competency, of the witness 6i 
On the other hand any direct pecuniary interest, 
however minute, will disqualify a witness 62 

In Maine, the rule stated above, as to the test of 
interest, was apparently approved in the early deci¬ 
sions,63 but under later decisions, while it is rec¬ 
ognized that a direct, certain, and pecuniary inter¬ 
est is a beneficial interest which will disqualify 
an attesting witness,64 it is further held, contrary to 


64. Mmn —In re Holt's Will, 57 N 
W 219, 66 Minn 33, 45 Am S R 
434, 22 L.RA 481 

65. Ill —In re Delavergne's Will, 102 
NE 1081, 259 Ill 589 

66 Colo—Wehrkamp v Burnett, 256 
P 630, 82 Colo 5 

67. Miss —Rucker v. Lambdin, 20 
Miss 230 

68. Ohio—Vrooman v. Powers, 24 
NE 267, 47 Ohio St 267, 8 LRA 
39 

68 C J p 677 note 71 

69. Mo—Grimm v Tittman, 20 SW 
664, 113 Mo 56 

68 C J p 677 note 72 

70. Tex —Scandurro v Beto, Civ 
App, 234 S W2d 695 

68 C J p 677 note 73 

71. Purpose of statute 

(1) The purpose of statute requir¬ 
ing- will to be attested by disinter¬ 
ested witnesses is to save competen¬ 
cy of witness even at expense of 
benefit which he might otherwise 
receive under will 

Iowa—In re Puckett’s Estate, 38 K 
W 2d 593, 240 Iowa 986 

(2) The purpose of a statutory 
requirement of disinterested witness¬ 


es to will IS to provide that the tes¬ 
tator may be entirely free from im¬ 
portunity of interested persons and 
that a witness may be available to 
testify as to the mental condition of 
the testator 

Neb—In re Aden’s Estate, 279 NW 
794, 134 Neb 810 

72. Me —^Appeal of Richburg, 92 A 
2d 724, 148 Me 323 
NH—Lord v Lord, 68 NH 7, 42 
AmR 665 

Tex —Scandurro v Beto, Civ App , 
234 S W2d 695 

73 Mich—^In re Ferguson’s Estate, 
295 NW 318, 295 Mich. 676 
Va —Salyers v Salyers, 45 S B 2d 
481, 186 Va. 927 
68 C J p 677 note 76 

74. NT —In re George’s Estate, 25 
NTS 2d 333, 175 Misc 804 

75. Va —Salyers v Salyers, 45 S E 
2d 481, 186 Va 927 

176 Ill—Fisher v Spence, 37 NE 
314, 160 Ill 253, 41 Am SR 360 
68 C J p 677 note 77 

77. Tex —Scandurro ▼. Beto, Civ 
App, 234 SW2d 695 

78 , Mass —^Boston Safe Deposit & 
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[ Trust Co V Bacon, 118 NB 906, 
229 Mass 585 
68 C J p 677 note 78 
79. Ill—Scott V Couch, 111 NE 
272, 271 Ill 395, LRA1916D 179 
68 C J p 678 note 79 
80 Colo —In re Ainsworth’s Estate, 
79 P2d 1045, 102 Colo 392 

Del—In re Kemp’s Will, 186 A 890, 
7WWHarr 514 

DC—^Peters v Peters, 78 F 2d 215, 
64 AppD C 331 

NH—In re Amor’s Estate, 112 A 
2d 665 

Wyo —Corpus Juris quoted in In re 
Lane’s Estate, 68 P 2d 416, 421, 
60 Wyo 119, reheanng denied 60 
P 2d 360, 50 Wyo 119 
68 C J p 678 note 80 

81. Ky—Berry v Hamilton, 10 B 
Mon 129 

Mass—Hawes v Humphrey, 9 Pick 
360, 20 AmR 481 

83. Mass—Crowell v Tuttle, 105 N 
E 980, 218 Mass 445 
68 C J p 678 note 82 

83. Me—^In re Mars ton, 8 A. 87, 79 
Me 25 

68 C J p 678 note 84 

84. Me—Appeal of Look, 152 A 84, 
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the general trend of authority, that even an indirect, 
uncertain, and contingent interest may be a bene¬ 
ficial interest if it has a present appreciable pecunia¬ 
ry value so that the witness may reasonably be said 
to gain financially because of it ^5 Where there is 
a disqualifying interest it is that fact, and not the 
measure of the value of the interest, which con¬ 
trols 

c. Devisees or Legatees 

While It IS generally held, apart from statute, that 
devisees or legatees, because of their interest, are incom¬ 
petent to act as attesting witnesses, under statutes for¬ 
feiting the devises or legacies they may be competent wit¬ 
nesses, and under some statutes they are made competent 
Without avoidance of the devise or legacy. 

In accordance with the principles considered 
supra subdivisions a and b of this section, it has 
very generally,^7 but not universally,S8 been held, 
in the absence of statute providing otherwise, that 
devisees or legatees, because of their interest, are 
incompetent to act as witnesses to wills and that a 
will attested by legatees or devisees is void unless, 
excluding them as witnesses, there are a sufficient 
number of competent witnesses to satisfy the stat¬ 
utory requirements. This situation, however, was 
remedied by the English parliament by the enact¬ 
ment of legislation which rendered void devises or 
legacies to witnesses to wills and made them compe¬ 
tent subscribing witnesses, thus avoiding the sacri¬ 
fice of the will except as to the devises or legacies 
to the witnesses Accordingly, in many states 
a witness to a will who is also a devisee or legatee 
is now a competent subscribing witness to a will. 
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although prevented from taking any benefit there¬ 
under, either by reason of the adoption of the Eng¬ 
lish statutes as a part of the common law of the 
state or the enactment of statutes of a similar im¬ 
port, and such is now also the rule in the Phil¬ 
ippines by virtue of express statutory provision 

By statute in some states a legatee or devisee is 
made a competent attesting witness and the devise 
or bequest to him is not avoided by reason of his 
interest,92 and the fact that he is the chief bene- 
ficiary,93 or even the sole beneficiary,^^ does not 
affect the operation of this rule 

The right of an attesting or subscribing wit¬ 
ness to take under a will is discussed supra § 102. 

Release or assignment of interest In accordance 
with the view that a witness to a will must be com¬ 
petent at the time of the execution of the will, dis¬ 
cussed supra subdivision a of this section, it is the 
rule, unless it is otherwise provided by statute,95 
that a legatee or devisee who is a subscribing wit¬ 
ness cannot become a competent subscribing wit¬ 
ness by releasing his claim thereunder, and the 
will IS not well executed notwithstanding such re¬ 
lease 96 In some jurisdictions it has been held that 
while a witness who releases his claim may there¬ 
by become a competent attesting witness, such re¬ 
sult cannot be achieved by his assignment of his 
claim to another 97 

Presence of legatees A statute providing that a 
will cannot be witnessed by one of the legatees does 
not mean that the presence of a legatee when 
the will is made shall render the will invalid 98 


129 Me 369—Appeal of Cox, 137 
A 771, 126 Me 256, 63 AL.R 208 
85 Me—Appeal of Richburgr, 92 A 
2d 724, 148 Me 323 
68 C J p 678 note 86 

86. Me —^Appeal of Richburff, su¬ 
pra 

87. Pa—^In re Polinchuk’s Estate, 
Orph , 90 Pittsb Leg J 579 

Wis—In re Repusli’s Will, 44 NW 
2d 240, 257 Wis 528 
68 CJ p 678 note 88 
XTnder Eng'lisli common law, will 
was void v/here legatee or devisee 
named therein was subscribing wit¬ 
ness and will could not be probated 
without his testimony 
NT—^In re Smith’s Estate, 300 NT 

5 1067, 165 Misc 36 

sa Md—Shaffer v Corbett, 3 Harr 

6 H 6X3 

68 C J p 678 note 89 

89. N.T—In re Dwyer, 182 NTS 
64, 192 AppDiv 72 
In re Smith’s Estate, 300 NTS 
1057, 165 Misc 36 


90. Iowa —In re Puckett’s Estate, 
38 NW2d 593, 240 Iowa 986 

Ky—Clark v Johnson, 105 SW2d 
576, 268 Ky 591 

NT—In re Dwyer, 182 NTS 64, 
192 App Div 72 

In re Smith's Estate, 300 NTS 
1057, 165 Misc 36 

Tex—^Krahl v Lehmann, Civ App, 
277 SW2d 792, eiror granted 
68 C J p 679 note 93 
Pinancial or pecuniary interest 
Under statute rendering void any 
beneficial interest given under will 
to party who is subscribing witness, 
term “beneficial interest” means a 
financial or pecuniary interest. 

N J —In re Rogers’ Estate, 83 A 2d 
268, 16 NJ Super 189 

91. Philippme—CaJLuya v Domingo, 
27 Philippine 330 

92. Va.—^Ferguson v. Ferguson, 47 
S E 2d 346, 187 Va. 681—Salyers v 
Salyers, 45 SE2d 481, 186 Va 927 
—^Epes' Adm'r v Hardaway, 115 
SE 712, 135 Va. 80 

68 C J p 679 note 95 
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93. Md—^Harris v Pue, 39 Md 535 

94. Ala—Snider v Burks, 4 So 225, 
84 Ala 53 

Del—Hudson v Flood, 94 A 760, 28 
Del 450 

95. Ark—^Rockafellow v Rockafel- 
low, 93 SW2d 321. 192 Ark 563 

Tex —Scandurro v. Beto, Civ App , 
234 SW2d 695 
68 C J p 679 note 99 
Revocation by court 

Devisee under the will, who was a 
subscribing witness, was not a com¬ 
petent witness unless she relinquish¬ 
ed or court revoked her pecuniary 
interest under the will 
Tex—Scandurro v Beto, supra. 

96. N C —^Allison v Allison, 11 N C 
141 

97. Pa—^Haus v Palmer, 21 Pa 296, 
overruling In re Appeal of Search, 
13 Pa 108 

98 La—Succession of Guglielmo, 
105 So 12. 158 La. 917. 
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Part cut out of will It has been held that a lega¬ 
tee and devisee under a paragraph cut out of a will 
IS fully qualified to testify as to the contents of 
such paragraph after formally renouncing the in¬ 
terest 

d. Spouse or Relative of Beneficiary 

While a husband or wife is not, at common law, a 
competent attesting witness of a wiM making the other 
a beneficiary, under various statutes modifying the rule 
the husband or wife of a beneficia»'y may be a competent 
witness A relative of a beneficiary is not an incompetent 
Witness. 

At common law, under the rule that husband or 
wife shall not testify in a cause in which the other 
was interested, discussed in the C J S title Wit¬ 
nesses § 75, also 70 C J p 118 note 68--p 120 note 
75, a husband or wife is not a competent attest¬ 
ing witness to a will making the other a beneficiary,^ 
although It has been held m at least one junsdic- 
tion that a statutory prohibition against a hus¬ 
band or wife testifying for or against the other 
in cml actions is not applicable to the probating of 
a will, which IS a “special proceeding’* rather than 
a “civil action.”^ So also, a wife is not a compe¬ 
tent witness to a will making her husband a bene¬ 
ficiary where by statute the wife takes half of the 
estate of the husband of which he was seized during 
coverture on his death without issue, since she is 
by virtue of this statute “beneficially interested ”3 
However, under various statutes modifying the 
common-law rule, or providing that a husband or 
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wife has no interest in property bequeathed to his 
or her spouse, a husband or wife is now a compe¬ 
tent witness to a will by which his or her spouse is 
made a beneficiary,^ but these statutes are not to 
be given a retroactive effect,^ notwithstanding the 
language of the statutes, since such a construction 
would m effect be to recognize the power of the 
legislature to deprive persons of property rights 
without due process of law.® 

The right of the spouse of an attesting or sub¬ 
scribing witness to take under a will is discussed 
supra § 103. 

Release or forfeiture of beneficiary's claim It 
has been held that the husband or wife of a bene¬ 
ficiary in a will is not rendered competent by the 
release by the beneficiary of all nghts under the 
wiU,*^ although the rule is otherwise in some juris- 
dictions.8 So in some jurisdictions it is held that 
the incompetency of husband or wife as an attesting 
witness to a will by which his or her spouse is made 
a beneficiary is not removed by statutes which de¬ 
clare void beneficial legacies, devises, or other bene¬ 
ficial interests given by will to attestmg witness, 
and render them competent attesting witnesses,® 
although m others the contrary view has been main¬ 
tained 

Relatives. The fact that a relative of the at¬ 
testmg witness takes under the will does not render 
the witness incompetent,particularly in a junsdic- 


99- NT—In re Parker’s Will, 166 N 
T S 702, 100 Misc 219 
At commozL law a legatee and dev¬ 
isee was competent to prove con¬ 
tents of paragraph cut out of will 
without renunciation of benefits 
N T —In re Parker’s Will, supra 

1. US —Caesar v Burgess, CCA 
Okl, 103 P2d 603 

Kan -—Corpus Jans cited in In re 
Williams’ Estate, 150 P 2d 336, 
34 0, 158 Kan 734, opinion adhered 
to 123 P2d 906, 159 Kan 232 
68 C J. p 679 note 4 

2. Ark —Rockaf ellow r Rockaf el- 
low, 93 SW2d 321, 192 Ark 6G3 

3. Me —^AppeaJ of Clark, 85 A. 517, 
114 Me 105, AnnCasl917A 837 

4. Cal—In re Hartman’s Estate, 68 
P 2d 744, 21 Cal App 2d 266 

Ga —Bryant v Bryant, 61 S E 2d 797, 
204 Ga. 747 

Kan—In re Williams’ Estate, 160 P 
2d 336, 158 Kan 734, opinion adher¬ 
ed to 123 P2d 906, 159 Kan 232 
Okl—^Howard v Fields, 166 P 2d 139, 
196 Okl 180 

Te£ —Corpus Juris cited in Krahl 
V Lehmann, Civ App., 277 S W 2d 
792, error granted 
68 C J p 680 note 10. 


Necessity of relmiimslunent by ben¬ 
eficiary 

Motion that beneficiary of will be 
reguired to elect whether she would 
relinquish the devise and bequest to 
her and thus make her husband a 
competent attestmg witness to will 
was properly overruled, since hus¬ 
band was a competent attesting wit¬ 
ness 

Kan —In re Williams’ Estate, 150 P 
2d 336, 158 Kan 734, opinion ad¬ 
hered to 123 P2d 906, 169 Kan 
232 

Where husband required to Join as 
party 

Where one of the witnesses to a 
will was the husband of one of the 
legatees thereunder, he was not an 
incompetent witness, even though the 
statute required him to be joined 
as a party m a will contest 
Tex—Lehmann v Krahl, Sup, 285 
S W2d 179 

5. Ill—^Rowlett V Moore, 96 NB 
835, 262 IlL 436, Ann Cas 1912D 

346 

Vt—Giddings v. Turgeon, 4 A. 711, 
68 Vt 106. 


6. Ill—Rowlett V Moore, 9'6 NE 

835, 252 Ill 436, Ann Cas 1912D 

346 

68 C J p 681 note 12 

7. US —Caesar v Burgess, CCA* 
Okl, 103 P2d 603 

Ill—Fisher v Spence, 37 NB 314, 
150 Ill 253, 41 Am SR 360 
8 Ark —Rockafellow v Rockafel- 
low, 93 SW2d 321, 192 Ark. 663 

9. NH—^Hodgman v Kittredge, 32 
A 158, 67 NH 254, 68 Am S R. 
661 

68 C J p 680 note 8. 

10. N T —Jackson v. Durland, 2 
Jolins Cas 314 

68 C J p 680 note 9 

11. Mich—^In re Ferguson's Estate, 
295 NW 1318, 295 Mich. 576 

68 C J p 681 note 13 
mother of the principal beneficiary 
in a will was a competent attesting 
witness where mother was not a 
beneficiary* since it could not be 
said, that the bequest to her son 
brought to her a direct and imme¬ 
diate 'Ijeneflcial Interest” under the 
will 

Mich.—In re Ferguson's Estate, 295 
NW. 318, 296 Mich. 676. 
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tion in which an interest, such as would disqualify a 
witness in another type of proceeding-, is held not 
to disqualify a subscribing witness to a will 12 

e. Spouse or Relative of Testator 

The spouse of one making a will is not a competent 
Witness to the will unless statute so provides; but the 
fact that one is related to the testator does not disqualify 
him as witness. 

In accordance with the common-law rule that 
husbands and wives could not in any case be admit¬ 
ted as witnesses for or against each other inde¬ 
pendently of the question of interest,13 the husband 
or wife of one making a will is not a competent wit¬ 
ness to the will,i^ unless it is otherwise provided 
by statute i® Also, in some jurisdictions, a spouse 
IS disqualified from attesting the will of the other 
spouse, under a statute requiring credible witness¬ 
es not beneficially interested under the will 

Relatives In the absence of statute providing 
otherwise, the mere fact that one is related to the 
testator does not disqualify him from witnessing 
the will,^'^ and his competency to attest the will 
IS not affected by a statute defining rules of con¬ 
struction and providing that, ''when a person is 
required to be disinterested or indifferent in a mat¬ 
ter in which other persons are interested, a relation¬ 
ship to either of such persons by consanguinity or 
affinity within the sixth degree by the rules of the 
civil law or within the degree of second cousin 
inclusive, except by the written consent of the par¬ 


ties, will disqualify 

f. Executors and Persons Interested through 
Executors 

In most jurisdictions, an executor not otherwise in* 
terested in a will is a competent attesting witness, and 
the competency of persons interested through the execu¬ 
tor, such as a spouse, or in the case of a corporation or 
firm, a stockholder, director, or member, generally de¬ 
pends on the rule applicable to the executor 

Subject to exceptions in some jurisdictions, as 
considered below, as a general rule, in most juris¬ 
dictions, an executor not otherwise interested in 
a will is a competent attesting witness.^^ 

Basis or theory of general rule. In many of these 
jurisdictions the courts proceed on the theory that 
the office is a mere naked trust 20 More specifical¬ 
ly, the rule is based on the theory that the executor 
takes no beneficiapi or pecuniary ,22 legal, certain, 
immediate,23 present,24 (lirect,26 and vested26 in¬ 
terest under the will, such as is essential to disquali¬ 
fy him under the test discussed supra subdivision b 
of this section In addition, the basis of the rule is 
that -the fact that compensation is allowed him by 
statute for his services is not such an interest as 
will disqualify him to attest the will,27 because 
the benefits which accrue to him are derived not 
from the will but from the statute providing the 
compensation,28 and because the nght to com¬ 
missions does not accrue until the performance 
of the services and does not take effect by relation 
to the time of attestation 29 Under this view, the 


12 NT—In re George’s Estate, 25 
NTS 2d 333, 175 Misc 804 

13 Mass —Pease v AHis, 110 Mass 
157, 14 AmR 591 

14, Mass—Pease v Allis, supra 
Evideoice act letains common-law 
disqualification of husband and wife 
to testify as witnesses for or 
ag-ainst each other and renders either 
husband or wife unable to attest 
the other's will 

Ill—In re Kent’s Estate, 122 NE2d 
229, 4 Ill 2d 81 

15 Ind—Pritchard v Pritchard, 177 
NE 502, 93 Ind App 89 
68 C J p 684 note 83 

16. Me—^Appeal of Richburg, 92 A 
2d 724, 148 Me 323 

17. Me—Jones v Earrabee, 47 Me 
474 

68 C J p 684 note 84 

18. Me—Jones v Larrabee, supra 
68 C J p 684 note 85 

19. Cal —^In re La Mont’s Estate, 
248 P2d 1, 39 Cal 2d 566 

Mich—^In re Ferguson's Estate, 295 
NW 318, 295 Mich 576 
NH—Leonard v Stanton, 36 A.2d 
271, 93 NH 113. 


Va—Ferguson v Ferguson, 47 SE 
2d 1346, 187 Va 581—Salyers v 
Salyers, 45 S E 2d 481, 186 Va 927 
68 C J p 681 note 17 
TTnder English common law 
Miss —Lloyd v Goodwin, 20 Miss 
223 

68 C J p 681 note 14 
Esecu-tor of nonintervention wiU 
was not disqualified as attesting wit¬ 
ness 

Wash—In re Wiltzius' Estate, 253 
P 2d 954, 42 Wash 2d 149 
Executor with power of appointment 
Where testator by paragraphs of 
will directed his executor to dis¬ 
pose of all hiis clothing and other 
personal articles and effects as exec¬ 
utor in his sole discretion might 
deem best, and by subsequent para¬ 
graph gave executor full power to 
sell and in any way deal with proi)- 
erty of estate during its adminis¬ 
tration, executor was given a power 
of appointment over such property, 
and consequently was a person bene¬ 
ficially interested m will and was 
not competent to be one of the three 
attesting witnesses to will 
Me —Appeal of Richburg, 92 A 2d 
724, 148 He 323 
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20. Pa—^Snyder v Bull, 17 Pa- 54 

21 Mass—Lord v Miller, 178 NE 
649, 277 Mass 308 

68 C J p 681 note 19 

22, Minn—Geraghtv v Kilroy, 114 
NW 838, 103 Minn 286 

23 Mmn—Geraghty v Kilroy, su¬ 
pra 

Miss—Rucker v Lambdm, 20 Miss 
230 

24 NH—Stewart v Harriman, 56 
NH 25, 22 AmR 408 

25 Ark—^Fontaine v Fontaine, 277 
SW 867, 169 Ark 1077 

26 NH—’Stewart v Harriman, 56 
NH 25, 22 AmR 408 

27 . Mich—In re Feiguson’s Estate, 
295 NW 318, 295 Mich 576 

Va—Salyers v Salyers, 45 S B 2d 
481, 186 Va 927 

68 C J p 681 note 26 

28 . Ark—Fontaine v Fontaine, 277 
SW 867, 169 Ark 1077 

68 C J p 682 note 27 

29. Miss—Rucker v Lambdin, 20 
Miss 230 

68 C J p 682 note 28 
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rule is not changed by a statute providing that no 
person examined as a witness concerning the ex¬ 
ecution of a will shall after such examination re¬ 
ceive any benefit from any appointment made to 
him by such will, since the word ‘'appointment'* nec¬ 
essarily refers to some appointment coupled with a 
beneficial interest 

In other jurisdictions, where the executor is held 
to be a competent attesting witness, the decisions 
are based on special statutory provisions which 
make parties who take an interest under a will 
competent witnesses to prove it,^^ or which make a 
person interested in the event of the suit, or mat¬ 
ter to be determined, competent as a witness, 
or which render the appointment of an executor 
void where he is also an attesting witness,or 
which make all persons competent to attest a will 
except such as are excepted therein, executors not 
being named among the persons excepted 34 

Executor held incompetent as attesting witness 
In some jurisdictions the rule in respect of the com¬ 
petency of executors as attesting witnesses is not 
in accord with that heretofore stated, as where it 
is held that, by reason of the fact that the local 
statute provides for commissions for the executor, 
he has such a direct financial interest in the pro¬ 
bate of the will as to disqualify him by reason 
of such interest 35 Under this view, the competen¬ 
cy of an executor is placed in the same class as 
that of a legatee or devisee 36 Nevertheless, by 
provisions of another local statute, he may be com¬ 
pelled, if his testimony is needed, to resign his ex¬ 
ecutorship and testify as to the execution of the 
will 37 

Nature of estate as real or personal In some ju¬ 
risdictions It has been held that an executor is com¬ 


petent to attest a will of real estate,3 8 but not a will 
of personal estate because the statutes of these 
states give an executor commissions on the person¬ 
alty ;39 and It has further been held that the com¬ 
petency of the executor is not restored by the Stat¬ 
ute of 25 George II c 6 in force in one of these 
states because the statute has no application to wills 
of personal property In accordance with prin¬ 
ciples considered supra subdivision a of this sec¬ 
tion, he IS not a competent witness although he re¬ 
nounces his executorship,41 or releases all right 
to commissions 42 

Wives of executors In jurisdictions where an 
executor is a competent witness to a will, the wife 
of an executor is a competent witness ^3 However, 
in jurisdictions where the executor is not a com¬ 
petent witness, neither is his wife ,44 nor is she ren¬ 
dered competent by the renunciation by her husband 
of the trust 45 

Stockholdefj officer, duector, or member of firms 
or corporations appointed executors In jurisdic¬ 
tions where executors are held competent as at¬ 
testing witnesses, a stockholder,46 or a stockholder 
and director,47 or officer,48 of a corporation ap¬ 
pointed executor is also a competent witness to the 
will 

On the other hand, in jurisdictions where an ex¬ 
ecutor IS not a competent attesting witness, a stock¬ 
holder of a corporation appointed executor of a 
will,49 or an officer thereof, ^9 js not a competent 
attesting witness, although like executors, he may 
be compelled to testify to a will in which event the 
appointment as executor will be void Where 
executors were members of a firm to which an at¬ 
testing witness belonged and they agreed that all 
fees earned by any member of the firm m any trust 


30. Ark—Fontaine v Fontaine, 277 
S W 867, 169 Ark 1077 

31 Md—Estep v Morris, 38 Md 
417 

32. Del —In re Spie&elhalter*s Will, 
'39 A 465, 17 Del 6 

In re Lecarpentier’s Will, 91 A 
204. 10 DelCh 503 

33. Mo—^I^iurphy v Murphy, 24 Mo 
526 

34. Ga—Baker v Bancroft, 5 SE 
46, 79 Ga 672 

Da—Davenport v Davenport. 41 So 
240, 116 Da 1009, 114 Am S R 675 

35 Ill —Dawndale I'J'at Bank of 
Chicag-o V Kaspar Am State Bank, 
6 NE2d 670, 288 IllApp 555 

68 C J p 682 note 31 

36. Ill —Fearn v Postlethwaite, 88 
NE 1057, 240 Ill 626 

37. Ill —Fearn v Postlethwaite, su- , 


pra—Jones v Gneser, 87 NB 295, 
238 Ill 183, 15 AnnCas 787 

38. N C —Tucker v Tucker, 27 N C 
161 

68 C J p 682 note 37 

39 N C —Gunter v Gunter. 48 N C 
441 

68 C J p 682 note 38 

40. SC—^Workman v Dominick, 34 
SCD 689—Taylor v Taylor, '30 
SCD 531 

41. K C —Gunter v Gunter, 48 N C 
441 

68 C J p 682 note 41 

42 N C —Gunter v Gunter, isupra 

68 C J p 682 note 42 

43 Mich—In re Feiguson’s Estate, 
295 NW 318, 295 Mich 576 

68 C J p 683 note 58 

44 Ill —Rowlett v Moore, 96 N E 
836, 252 Ill 436, AnnCasl912D 
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346—Fearn v Postlethwaite, 88 N 
B 1057, 240 Ill 626 

45 Ill—Rowlett V Moore, 96 NE 

835, 252 Ill 436, Ann Cas 1912D 

346 

NC—Hme v McConnell, 47 NC 455 

46 Pa—In re Baughman*s Estate, 
126 A 58, 281 Pa 23 

68 C J p 682 note 44 

47. Pa —In re Archambault's Es¬ 
tate, 162 A 801, 308 Pa 649 

48. Del—^In re Decarpentieifs Will, 
91 A 204, 10 DelCh 603 

49. Ill—Olson V Darson, 163 NB 
337, 320 Ill 50—Scott v O’Connor- 
Couch, 111 NE 272, 270 Ill 395, 
DR A1916D 179. 

50 Ill—Boyd V McConnell, 70 N 
B 649, 209 Ill 396 

51 Ill—Olson V. Darson, 163 NE. 
337. 320 Ill 50. 
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relation should accrue to the firm, such witness was 
disqualified by interest to attest the nor 

would his subsequent release of all interest in the 
office of the executor in managing the estate quali¬ 
fy him so as to sustain the will,53 since so far as 
pecuniary interest is concerned, it is the same as 
that of an executor 54 

Employees of executors The fact that the wit¬ 
nesses to a will were employed by the executor does 
not render them incompetent or alter their posi¬ 
tion as credible witnesses required by the stat¬ 
ute 55 Thus, an employee of a corporation is a 
disinterested witness to the execution of a will, 
in which the corporation was named as executor of 
a fund, the income of which was bequeathed to 
chanty ,56 and even assuming that an executor 
had a disqualifying interest by reason of some 
discretionary powers exercisable under the terms 
of the will, employees of the executor would be com¬ 
petent attesting witnesses, since their interest as 
such would be in no sense proprietary and would be 
too indefinite, uncertain, remote, and contingent to 
affect their competency as witnesses 57 

Attorney for executor The fact that one of the 
attesting witnesses is employed as an attorney for 
the executor and trustee does not affect his com¬ 
petency 53 

g. Trustees and Persons Interested through 
Trustees 

In most jurisdictions a trustee named by the will, 
who has no further interest than compensation for acting 
as such, IS a competent attesting witness, and the com¬ 
petency of stockholders, officers, and directors of a cor¬ 
porate trustee depends on the rule applicable to the 
trustee. 
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As in the case of executors, taking no interest 
under the will, discussed supra subdivision f of 
this section, it is the general rule, subject to ex¬ 
ceptions in some junsdictions,53 that a trustee 
named by the will, who takes no beneficial inter¬ 
est under it, is a competent attesting witness,60 
and that a trustee who has no further interest than 
compensation for acting as such is not thereby ren¬ 
dered incompetent to act as an attesting witness 61 

Particular interest of trustee In accordance with 
the principles governing the determination of what 
constitutes interest, discussed supra subdivision b 
of this section, a trustee is not an interested witness 
where, by provisions of the will creating the trust, 
the trustee is to pay over dividends on certain stock 
only on performance by the beneficiary of des¬ 
ignated conditions,62 because the interest which dis¬ 
qualifies a witness from attesting the will must be 
a present, certain, and vested one, not uncertain, 
remote, or contingent 63 On the other hand, a trus¬ 
tee IS not ‘'disinterested” where the powers given 
him are not the usual duties imposed on a trustee, 
but he IS given unlimited discretion to allot the in¬ 
come among such chanties as to him may seem 
wisc.6^ 

Stockholders, directors, and officers Where a 
trustee is regarded as a competent witness, a stock¬ 
holder in a corporation named as trustee,65 or a 
stockholder and director therein,6 6 oi a stockholder 
and officer,67 or a stockholder, treasurer, and trust 
officer,68 IS a competent witness, but where the 
interest of a corporate trustee is such that it would 
not be regarded as a competent witness, neither its 
managers or ofiScers, nor its stockholders will be re¬ 
garded as competent attesting witnesses,69 the same 


52. Ill —’Smith V 
265, 258 Ill 145 

Goodell, 

101 NE 

53. 

Ill —Smith 

V 

Goodell, 

supra 

54. 

Ill —Smith 

V 

Goodell, 

supra 

55 

Del —^In re 

Kemp’s Will, 186 A 


890, 7 WWHarr 514 


66- Pa—^In re Jeanes' Estate, 77 A 
824, 228 Pa 637 

57. Cal—In re Haupt's Estate, 262 
P 697, 200 Cal 147 

58. Wyo —In re Lane's Estate, 68 
P2d 415, 50 Wyo 119, rehearing de¬ 
nied 60 P 2d 360, 50 Wyo 119 

Appointment directed by will; oom- 
pensation 

Attorney who drew will and was 
an attesting witness was not in¬ 
competent to testify to its execution, 
although will directed that he be 
appointed attorney for executor, but 
would be precluded from receiving 
any dnancial remuneration under the 
will. 


Ill —^In re Cohen’s Estate, 279 Ill 
App 605 

58 Ill —Lawndale Nat Bank of 
Chicago V Kaspar Am State Bank, 
6 NE2d 670, 288 Ill App S55 
Appomtment of trustee invalidated 
Where testator gives all hi's estate 
to a hank m trust, will is not void 
because stockholders of bank are 
only attesting witnesses, but provi¬ 
sion appointing the bank as trustee 
IS void, and inasmuch as the court 
will not permit a trust to fail for 
want of a trustee, a competent trus¬ 
tee should be appointed, as well as 
an administrator de bonis non 
Ill—Lawndale Nat Bank of Chicago 
V Kaspar Am State Bank, supra 

60. NH—Leonard v Stanton, 36 A 
2d 271, 93 NH 113 

68 C J p 633 note 62 

61. NJ—Corpus Juris cited iu In 
re Rogers’ Estate, 83 A 2d 268, 277, 
15 N J Super 189 

68 C J p 68'3 note 63 
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62. Pa—In re Jeanes* Estate, 77 A. 
824, 228 Pa 637 

63, Pa.—In re Jeanes* Estate, su¬ 
pra 

64 Pa—In re Palethorp’s Estate, 
94 A 1066, 249 Pa 411—In re 

Palethorp’is Estate, 94 A. 1060, 249 
Pa 389 

65. Mass—Rockland Trust Co v 

Bixby, 142 NE 107, 247 Mass 

449 

Pa—In re Baughman's Estate, 126 
A 5S, 281 Pa 23 

66. Pa —In re Archambault’s Es¬ 
tate, 162 A 801, 308 Pa. 649 

67 Pa—In re Jeanes’ Estate, 77 A- 
824, 228 Pa 537 

Tex—^Moos V First State Bank of 
Uvalde, Civ App, 60 SW2d 888 

68. Pa—^In re Gageby’s Estate, 141 
A 842, 293 Pa 109 

69. Pa—In re Palethorp’s Estate, 
94 A. 1066. 249 Pa 411—In re 
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test of disinterestedness being applicable to both 
trustees and stockholders of trustees 

Employees. An employee of a corporation named 
as trustee for a charity by the will providing there¬ 
for is a competent attesting witness as having no 
substantial or legal interest thereinand it is 
immaterial that the will provides a stated compensa¬ 
tion for the trusteeJ2 

h. Persons Interested through Corporate Ben- 
ehcianes 

(1) In general 

(2) Persons interested through munici¬ 

pal beneficiaries 

(3) Persons interested through charita¬ 

ble or religious associations 

(1) In General 

Employees of a corporation which is a beneficiary 
under a will are not incompetent as attesting witnesses. 

In accordance with the rules governing the deter¬ 
mination of what constitutes interest with respect 
to the competence of an attesting witness, discussed 
supra subdivision b of this section, it has been held 
that the employees of a corporation which is a 
beneficiary under the will are not incompetent as 
attesting witnesses,since their interest in the will 
is not sufficiently present, certain, definite, and 
vested 

(2) Persons Interested through Municipal 

Beneficiaries 

Generally residents and taxpayers of a municipal 
corporation are competent attesting witnesses to a will 
making a devise or bequest to the municipality. 

While there is some authority to the contrary, 
it is very generally held that an inhabitant or tax¬ 
payer of a municipal corporation is a competent 
witness to a will making a devise or bequest to 


such municipality for chaiitable, religious, or educa¬ 
tional purposes'^® The interest of the taxpayer 
in the gift it has been said is not certain and di¬ 
rect,and vested,*^ ^ but is so contingent and re¬ 
mote that it does not disqualify him as a witness 

(3) Persons Interested through Charitable 
or Religious Associations 

Subject to some exceptions, membership or similar 
interest m an educational, religious, or charitable cor¬ 
poration or association does not ordinarily disqualify one 
from acting as attesting witness to a will making a gift 
to such corporation or society 

Membership m an educational, religious, or char¬ 
itable corporation or association is not ordinarily 
held to disqualify the member from acting as wit¬ 
ness to a will making a gift to such corporation or 
society to be applied to the uses for which it was 
organized,®*^ and it has been held that the fact that 
the member may have a contingent interest in 
the property thereof on its possible dissolution does 
not affect the rule At most the fact of mem¬ 
bership goes only to the credibility of the witness ^2 
The interest of such witness, it is said, is not a pres¬ 
ent, direct, certain, and vested pecuniary interest,83 
which, as appears supra subdivision b of this sec¬ 
tion, is necessary for the purpose of disqualifying 
an attesting witness 

Under statutes which render void devises or lega¬ 
cies to witnesses to wills and make a devisee or 
legatee a competent witness to the will, discussed 
supra subdivision c of this section, a bequest to a 
religious institution is not rendered invalid because 
it was attested by a priest who received a bequest 
for the saying of masses for the testator 8^ 

Statutes expressly relating to religious or charita¬ 
ble gifts. It has been held under a statute requir¬ 
ing a will making a bequest or devise to any body 
politic or to any person m trust for religious or 


Palethorp's Estate, 94 A. 1060, 249 
Pa 389 

70 Pa—In re Baughman'® Estate, 
126 A 68. 281 Pa 23 
68 C J p 683 note 73 
71. Pa—^In re Carson’s Estate, 90 A 
719, 244 Pa. 401—In re Jeanes’ Es¬ 
tate, 77 A. 824, 228 Pa. 537 
72- Pa—In re Carson's Estate, 90 
A 719, 244 Pa. 401 
73. Colo—In re Ainsworth's Estate, 
79 P2(i 1045, 102 Colo 392 
7^ Colo —^In re Ainsworth's Estate, 
supra 

Occasional receipt of 16 onuses 
Corporation’s employees, who had 
from time to time received a bonus 
from corporation financial condition 
of which would be improved by will 


which canceled a mortgage debt from 
corporation to testatrix, did not have 
such a ‘"present, certain and defi¬ 
nite” interest as would disqualify 
them as attesting witnesses and thus 
' void the will, which voidance would 
result because of insufficient attes¬ 
tation 

Colo—^In re Ainsworth’® Estate, su¬ 
pra. 

75- Conn —Starr v Starr, 2 Hoot 
30'3 

68 CJ* p 684 note 86 

7G. Mass —Hitchcock v Shaw, 86 N 
E 671, 160 Mass 140 
68 C J p 684 note 87 

77. Vt—In re Potter’s Will, 95 A 
646, 89 Vt 361 
68 C J p 6S4 note 88. 
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78, Vt—In re Potter’s Will, supra. 

79 Mass —^Hitchcock v Shaw, 35 
NB 671. 160 Mass 140 

80 Mass —^Rockland Trust Co v 
Bixby, 142 NE 107, 247 Mass 449 

68 C J p 684 note 91 

8GL. Iowa—Quinn v Shields, 17 N 
W 437, 62 Iowa 129, 49 AmH 141 

82- G-a—Jones v- Habersham, 63 
Ga 146 

83 Mass —Rockland Trust Co v. 
Bixby, 142 NE 107, 247 Mass. 
449 

68 C J. p 685 note 94 

84. Ky—Clark v Johnson, 106 SW. 
2d 576, 268 Ey 591. 
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charitable uses to be attested by two credible, and 
at the same time, disinterested, witnesses, that one 
who at the time of attesting the will had an inter¬ 
est in a charitable or religious institution to be ben¬ 
efited by the will is not a competent attesting wit¬ 
ness,and, while the disqualifying interest must 
be certain,86 it is not essential that such interest 
be a matter of personal benefit to the witness in 
order to disqualify him 8'^ Such a statute disquali¬ 
fies those who have charge of, and are responsible 
for, the business and financial affairs of the institu¬ 
tion 88 However, a member of an advisory board 
provided for by the will to assist the trustee named 
therein in managing the charity provided for is a 
competent attesting witness,^9 as is also a lay mem¬ 
ber of a church who can do nothing which will 
divert the church property from the uses with 
which it is impressed, although he is a member with 
the right to vote in the conduct of its affairs,9o 
and a ruling elder of a church whose duties in con¬ 
nection with the church were limited to matters of 
doctrine and discipline, and who had no voice in 
the management of the church property and, 
since It is essential, in order to disqualify an at¬ 
testing witness, that his incompetency should have 
existed at the time of the execution of the will, 
as appears supra subdivision a of this section, one 
who was not a director at the time of attesting 
the will, because the chanty provided for was not 
then incorporated, is a competent attesting wit¬ 
ness 92 

In accordance with pnnciples governing the de¬ 
termination of interest, considered supra subdivision 
b of this section, a witness is not disqualified by 
reason of interest in the charity where such inter¬ 
est IS remote, uncertain, and contingent, and not a 
vested, certain, and present one 93 Hence, one who 
does not possess but merely has a capacity of ob¬ 
taining the legal right to share in the benefits of 
a chantable bequest is a competent attesting wit- 
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ness 94 It has also been held that one is a com¬ 
petent witness to a will who contributes to a charity 
for which the will provides a legacy,95 or who as 
a matter of public spirit or public interest was cap¬ 
tain of a team to collect funds for a charitable cor¬ 
poration to which a bequest was made,9 8 or who 
took a general friendly interest therein,97 and that 
an employee of a chantable institution to which 
property has been bequeathed is a competent wit¬ 
ness to the will 98 

Formerly, a charitable bequest in a will was de¬ 
feated where one of the attesting witnesses was a 
legatee under the will, although not interested in 
the charitable gift,99 the view being taken that an 
interest in any part of the will is such as will dis¬ 
qualify the witness for the purpose of attestation ^ 
However, by an amendment of the statute defining 
a disinterested witness as one “not interested in 
such religious or charitable use,” and providing 
that the act is not intended to apply to a witness 
interested in some other devise, bequest, or gift 
in the same instrument, the fact that one of the at¬ 
testing witnesses was interested in certain of the 
chanties provided for by the will does not vitiate 
bequests to chanties in which the witness was not 
interested ^ This amendment, however, has no re¬ 
troactive effect 8 

Guarantor of mortgage It has been held that, 
where a bequest is made to a church on condition 
that it be applied to the reduction of a mortgage 
on the church property, a guarantor of the mort¬ 
gage note by reason of direct pecuniary interest is 
not a competent witness to the will,4 although the 
amount due on the note is small and greatly ex¬ 
ceeded by the value of the mortgaged property ^ 

1. Other Interested Persons 

Competency as an attesting witness has been adjudi¬ 
cated with respect to the devisee of a power of sale, the 
guardian of a beneficiary under the will, and heirs at law 

The competency of a witness to subscribe a will 


85. Pa—In re Crozer’s Estate, 145 
A 697, 296 Pa 48 

G8 C J p 685 note 96 

86. Pa —In re Grazer's Estate, 145 
A 697, 296 Pa 48 

87. Pa—In re Crozer's Estate, su¬ 
pra 

68 C J p 685 note 98 

88. Pa —In re Crozer’s Estate, su¬ 
pra 

68 C jr p 685 note 99 

89- Pa—In re Johnson's Estate, 94 
A 1082, 249 Pa 339 

68 O J p 685 note 1 

90. Pa—^In re Aiken's Estate, 158 
A 190, 103 Pa Super 279 

68 C.J. p 685 note 2. 


91- Pa—In re Darlington's Estate, 
137 A 268, 289 Pa 297 

92. Pa—In le Gageby's Estate, 141 
A 843, 293 Pa 109 

93. Pa—In re Ralston’s Estate, 189 
A 129, 290 Pa 374—In re Chan- 
non's Estate, 109 A 756, 266 Pa 
417. 

94. Fa—^In re Ralston’s Estate, 139 
A 129, 290 Pa 374 

68 C J p 685 note 8 

96. Pa—^In re Evans' Estate, 29 
Pa Co 282 

96. Pa—In re Eisner's Estate, 99 
A- 168, 254 Pa 697 

68 CJ p 685 note 10, 
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97. Pa —^In re Eisner's Estate, su¬ 
pra 

98 Pa—Appeal of Combs, 105 Pa 
155 

99. Pa—^In re Arnold’s Estate, 94 
A 1076, 249 Pa 348 
68 C J p 686 note 13 

1. Pa—^In re Kessler's Estate, 70 
A 770, 221 Pa 314, 128 Am S R 
741, 15 Ann Cas 791 

2. Pa—In re Palethorp’s Estate, 94 
A 1066, 249 Pa 411—In re Leech's 
Estate, 84 A 594, 236 Pa 57 

3. Pa —^In re Lreech’s Estate, supra 
4- Mass—Crowell v Tuttle, 105 N" 

B 980, 218 Mass. 445 
5. Mass —Crowell v, Tuttle, supra. 
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has been adjudicated with respect to various per¬ 
sons interested or connected with the will or the 
estate in some way ® 

Guardians There is some diversity of opinion 
on the question of whether a guardian of a bene¬ 
ficiary under a will is a competent attesting wit¬ 
ness to the will Thus, it has been held that he 
has no such interest under the will as will disqualify 
him,"^ and the competency of a guardian as an at¬ 
testing witness has been upheld under a statute re¬ 
moving incompetency of interested witnesses ^ On 
the other hand, it was held without discussion or 
statement of reasons in a memorandum decision 
of a federal court that a guardian is not a compe¬ 
tent attesting witness to a will ^ 

Heirs An heir at law of a testator, who is dis¬ 
inherited by the will either in whole or in part, is 
a competent witness to attest the will,^® because 
the interest which will disqualify a witness is a 
beneficial interest,and because it is against the 
interest of the heir, in these circumstances, to sup¬ 
port the will 12 There is also authority to the ef¬ 
fect that an heir is a competent witness to the 
will as having at the time of attestation no inter¬ 
est in the lands devised because the testator could 
have alienated the land and might have married and 
had issue, which would have destroyed any possi¬ 
bility which the witness had of inheriting the 
lands 
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j. Judicial and Administrative Officers; At¬ 
torneys 

A probate judge may be an attesting witness, as may 
officers who executed acknowledgments of the signature 
of the testator or the witnesses, and attorneys of the 
testator or one who drew his will. 

A judge of probate is a competent attesting wit¬ 
ness to a will,^^ and his act in attesting the will 
does not divest him of jurisdiction of proceedings 
for the probate thereof,even conceding his in¬ 
capacity to testify when the will is presented for 
probate before himself 

A register of wills is competent to testify as an 
attesting witness to a will, although disqualified by 
organic law to probate it, and he may testify as an 
attesting witness to the probate of the will in an¬ 
other tribunal having jurisdiction 

Officers who executed acknowledgments of the 
signature of the testator or the witnesses,such 
as a justice of the peace,notary public,20 a coun¬ 
ty clerk,2l a sindico,22 or a member of the board of 
supervisors,23 are competent attesting witnesses 
As appears infra § 191 b, the fact that a justice or 
notary took the acknowledgment of the testator and 
signed in his official capacity does not affect the 
validity of his signature as a witness to the will. 

An attorney employed and acting as the legal 
adviser of the testator,2^ or who drew the will 
under his instructions,25 is a competent attesting 
witness 


6. Devisees of powers 

A devise to one of a power to sell 
land does not give him such an in¬ 
terest m the land as disqualifies him 
from being an attesting witness to 
the will 

NC—Tucker v Tucker, 27 N C 161 

7. Me—^Appeal of Look, 152 A 84, 
129 Me 369 

68 C J p 684 note 77 

8. Md—^Estep v Morris, 38 Md 417 

9. US —^William's v Wells, C C D C , 
29 PCas No 17,746, 1 Hayw & H 
116 

10. Wis —^In re Hoppe’s Will, 78 N 
W 183, 102 Wis 54 

68 CJ p 686 note 19 

11. Wis—In re Hoppe’s Will, supra 
68 C J p 686 note 20 

12. WVa—Coffman v Hedrick, 9 S 
E 65, 32 WVa 119 

68 C J p 686 note 21 

13. NC—Old V Old, 16 NC 600 

14. Me—Patten v Tallman, 27 Me 
17 

68 C J p 686 note 23. 

15. Me—Patten v Tallman, supra 
la Me—^Patten v. Tallman, supra 


17. Del —^In re Lecarpentier's Will, 
91 A 204, 10 Del Ch 503 

18 Iowa—Hull V Hull, 89 NW 
979, 117 Iowa 738 

Miss—^Murray v Murphy, 39 Miss 
214 

19 NH—^In re Amor’s Estate, 112 
A 2d 666 

68 C J p 686 note 28 

30. Tenn—Ragsdale v Hill, 269 S 
W2d 911, 37 TennApp 671, apply¬ 
ing Mississippi law. 

Va—Ferguson v Ferguson, 47 SE 
2d '346. 187 Va 581 

68 CJ p 686 note 29 

21. Tex—Franks v. Chapman, 64 
Tex 159 

22 US —^Adams v De Cook, C C 
Cal, 1 F Cas No 61, McAll 263, 
affiimed 23 How 353, 16 L Ed 539 

Cal—Tevis v Pitcher, 10 Cal 465 

23. Miss—Bolton v Bolton, 64 So 
967, 107 Miss 84 

34. Wyo—In re Lane’s Estate, 68 
P 2d 415, 50 Wyo 119, leheanng 
denied 60 P 2d 360, 60 Wyo 119 

68 C J p 686 note 34 

25 Ala—flchieffelin v Schieffelin, 
28 So 687, 127 Ala 14 
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Ill—In re Cohen’s Estate, 279 Ill 
App 605 

Or—In re Andersen’s Estate, 235 
P 2d 869, 192 Or 441—In re Meiers 
Estate, 224 P 2d 672. 190 Or 140 
Wash—In re Miller’s Estate, 116 P 
2d 526, 10 Wash 2d 258 
Attorney acting throngli interpreter 
Attorney who did not understand 
Polish, and who drafted will, through 
the help of an interpreter for a wo¬ 
man who spoke only Polish, was 
authorized under statute to attest 
the will 

Wis—In re Zych's Will, 28 NW2d 
316, 251 Wis 108 
Attorney and executor 
Will was not invalid because at¬ 
torney who drew up will and who 
was named as an executor and tius- 
tee therein was one of subscribing 
witnesses 

NH—^Leonard v Stanton, 36 A 2d 
271, 93 N H 113. 

Wife of attorney and executor 
The wife of the attorney who pre¬ 
pared a will and was nominated 
executor therein was a competent 
attesting witness 

Mich—^In re Ferguson’s Estate, 295 
NW. 318, 296 Mich. 676. 
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The competency of an attorney for the executor 
IS considered supra subdivision f of this section 

One who writes the testator’s name at his request 
IS a competent witness ^6 

§ 186 . - Request of Testator for Attesta¬ 

tion and Subscription 
a Necessity 

b Requisites and sufficiency 
a. Necessity 

As a general rule, attestation and subscription by 
witnesses is required to be at the request of the testator. 

It is a rule of general application that attesta¬ 
tion and subscription by witnesses shall be at the 
request of the testator,27 and this is so both un¬ 
der statutes containing an express requirement to 
that effect,28 and under statutes which contain no 
such requirement, but which provide for ‘^attesta¬ 
tion” or “attestation and subscription” in the pres¬ 
ence of the testator,29 or that the will shall be 
“witnessed” by two competent persons 20 However, 
It has been held in some jurisdictions not con¬ 
taining an express statutory requirement to that 
effect, that a will does not fail merely because it 
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was subscribed by the witness voluntarily, rather 
than at the request of the testator 

The object of the statutory requirement is that 
an officious signing by witnesses, without any 
privity of the testator, should not be recognized as 
sufficient 22 

b. Reqmsites and Sufficiency 

(1) In general 

(2) Request by third person 

(1) In General 

It IS not necessary that the request be formal or that 
It be made at any particular time, nor need it be express¬ 
ly made, it being sufficient that a request may be implied 
from the conduct of the testator or the circumstances 
attending the transaction 

To satisfy the requirement that attestation and 
subscription by witnesses shall be at the request 
of the testator, no formal or particular form of 
request is necessary,23 it being immaterial how the 
request is conveyed to the witnesses as long as it 
appears that there was such a request,24 and that 
it was the free and intelligent act of the testa¬ 
tor 25 Moreover, it is not essential that an express 
request be made, but it will be sufficient that it may 
be implied,28 and it may be implied from the acts 


26 sc—Ex parte Leonard, 18 SE 
216, 39 SC 518, 22 LRA '302 

68 C J p 686 note 36 

27 Iowa—^Burgan v Kinnick, 281 
NW 734, 225 lo^a 804 

Mont—Miller v Talbott, 139 P 2d 
502, 115 Mont 1 

Tenu —Howell v Brown, 7 Tenn App 
380 

Nuncupative wills see infra § 215 

28 Ark—^Hendrv v Wilson, 151 S 
W 2d 683, 202 Ark 580 

Cal—In re Jiamtois* Estate, 228 P 
2d 60, 102 Cal App 2d 736 

NY—In re Rothstein's Will, 112 N 
YS 2d 716 

ND—Collins V Stroup, 3 NW2d 
742, 71 ND 679 

Okl—In re Atohka’s Estate, 282 P 
2d 737—^In re Sawyer’s Estate, 209 
P 2d 864, 202 Okl 21—In re Jones' 
Estate (Choctaw 7012), 121 P 2d 
574, 190 Okl 123--In re Belmore’s 
Estate, 113 P 2d 817, 189 Okl 86 
68 C J p 687 note 39 
Mandatory provisjon 

Statute requiring that will must 
be signed by two witnesses at re¬ 
quest of testator is mandatory and 
must be complied with to give valid¬ 
ity to will and entitle it to probate 
Ark—Graves v Bowles, 101 S W 2d 
176, 193 Ark 546 

29. Ill—In re CaJo's Estate, 116 N 
E2d 778, 1 Ill 2d 376 
NC—In re Kelly’s Will, 174 SB 
463, 206 NC 651. 


Or—In re ChristofEerson’s Estate, 
190 P 2d 928, 18'3 Or 75 
Tenn —Miller v Thrasher, 251 S W 
2d 446, 36 Tenn App 88 
CS C J p 687 note 40 
30. Iowa—In re Droge’s Will, 249 
N W 209, 216 Iowa 331 
31 Mich—^In re Cosgrove’s Estate, 
287 NW 466, 290 Mich 258, 125 
ADR 410 

33 NY—Gilbert v Knox, 52 NY 
125—Peck V Cary, 27 N Y 9, 84 
Am D 220 

33 Ala —Fulks v Green, 20 So 2d 
787, 246 Ala 392 

Iowa—Corpus Juns cited m In re 
Klein’s Estate, 42 NW2d 593, 596, 
241 Iowa 1103—^Burgan v Kin- 
nick. 281 NW 734, 225 Iowa 804 
NY—In re Weil’s Will, 52 NYS 
2d 375 

Okl—In re Atohka’-s Estate, 282 P 
2d 737—In re Sawyer’s Estate, 209 
P 2d 864, 202 Okl 21—In re Jones’ 
Estate (Choctaw 7012), 121 P 2d 
674, 190 Okl 123—^In re Belmore’s 
Estate, 113 P 2d 817, 189 Okl 86 
Tenn—Condry v Coffey, 12 Tenn 
App 1 — Howell V Brown, 7 Tenn 
App 380 

68 C J p 687 note 4'3 
“If a formal request 

was necessary to be proved, in all 
cases, and the witnesses were re¬ 
quired to recollect the fact, so far 
as to be able to swear to it after 
any considerable lapse of time, not 
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one will in ten would be adDudged 
to be valid ” 

N Y —Nelson v McGiffert, 3 Barb 
Ch 158, 163. 49 Am D 170 
Pailuie to use word “witness'* 
Fact that testator, when request¬ 
ing one who witnessed execution of 
will to sign same, failed to use the 
word “witness” in requesting signa- 
tuie, or that testator may ha’ve been 
under mistaken belief that witness 
who IS also named as executor, must 
sign will, did not preclude exisience 
of sufficient authentication, since no 
proof of any specific intent on part 
of testator with respect to particular 
capacity in which witness signed is 
necessary if formalities have been 
observed by witness 
Cal—In re La Mont’s Estate, 248 
P2d 1, 39 Cal 2d 566 

34, Tenn—Condry v, Coffey, 12 
Tenn App 1 

35. Ark—Payne v. Payne, 16 SW 
1, 54 Ark 415 

68 CJ p 687 note 44 

36 Ala—Fulks V. Green, 20 So 2d 
787, 246 Ala. 392 

Cal —^In re Gray’s Estate, 201 P 2d 
392, 89 Cal App 2d 478—^In re Em- 
den’s Estate, 196 P 2d 627, 87 Cal 
App 2d 115—In re Gray’s Estate, 
171 P2d 113, 75 Cal App 2d 386— 
In re Norswing’s Estate, 118 P 2d 
858, 47 Cal App 2d 730 
Del—In re Kemp’s Will, 186 A 890, 
7 WWHarr 514. 
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or conduct of the testator,and from the facts 
and circumstances attending the transaction ^8 

In accordance with the above rules, the require¬ 
ment that the testator must have requested the wit¬ 
nesses to sign has been held to have been satisfied 
by his asking that the witnesses be sent for to at¬ 
test the execution of the will,^^ by their signing 
the will in his presence and with his knowledge 
and without objection on his part,40 especially when 
the testator knew that the witnesses were pres¬ 
ent for that purpose,or is shown to have been 
seeking witnesses to attest his will ,42 by affirma¬ 
tive response by word or act to a question as to 


whether the testator wanted the will attested,48 
by the reading of the attestation clause in the tes¬ 
tator’s presence after signing by the witnesses,44 
or by any other act or conduct on the part of the 
testator, or other evidence which would show that 
the testator had knowledge of the attestation and 
consented thereto or acquiesced therein 45 How¬ 
ever, the mere physical presence of the testator dur¬ 
ing the signing by the witnesses is not of itself nec¬ 
essarily a compliance with the statutory require¬ 
ment 46 

Single request to attest execution and publication. 
Although the request to witness the execution and 


Fla—Gair v Lockhart, 45 So 2d 193 
Iowa—Corpus Jons cited m In re 
Klein’s Estate. 42 NW2d 693. 596. 
241 Iowa 1103 

Mo—Look V French, 144 S W 2d 128, 
346 Mo 972 

Mont—In re Bragg's Estate. 76 P 2d 
57, 106 Mont 1‘32 

NY—^In re Mullenhoff’s Will, 106 N 
TS2d 675, 278 App Div 963 

In re Weil’s Will, 62 NYS2d 
375 

NC—In re Kelly’s Will, 174 SE 
453, 206 NC 551 

Okl—In re Atohka’s Estate, 282 P 
2d 737—^In re Sawyer’s Estate, 209 
P2d 864, 202 Okl 21—In re Jones' 
Estate (Choctaw 7012), 121 P 2d 
574, 190 Okl 123—In re Belmore’s 
Estate, 113 P 2d 817, 189 Okl 86 
g D —Corpas Jtms cited in. In re 
Ryan's Estate, 63 NW2d 11, 12, 
74 SD 359 

Tenn—Miller v Thrasher, 251 SW 
2d 446, 36 TennApp 88—Howell v 
Brown, 7 Tenn App 3S0 
Wis—In le Wnuk’s Will, 41 HW2d 
294, 256 Wis 360 
68 C J p 6S7 note 46 

37. Cal—In le Gray’s Estate, 201 
P2d 392, 89 Cal App 2d 478—In re 
Emden’s Estate, 196 P 2d 627, 87 
Cal App 2d 115—In re Gray’s Es¬ 
tate, 171 P2d 113, 75 Cal App 2d 
386—In re Norswmg^s Estate, 118 
P 2d 858, 47 Cal App 2d 730 
Del—In re Kemp’s Will, 186 A 890, 
7 W W Harr 514 

Iowa—Corpns Juris cited in In re 
Klein’s Estate, 42 NW2d 693, 596, 
241 Iowa 1103 

Mont—In re Bragg's Estate, 76 P 
2d 57, 106 Mont 132 
NY—^In re MullenhofC’s "Will, 105 
NYS2d 675, 278 App Div 963 
NC—In re Kelly's Will, 174 SE 
453, 206 NC 551 

Okl—In le Atohka's Estate, 282 P 
2d 737—In re Sawyer’s Estate, 209 
P2d 864, 202 Okl 21—In le Jones’ 
Estate CChoetaw 7012), 121 P 2d 
674, 190 Okl 123—In le Belmore’s 
Estate, 113 P 2d 817, ISO Okl 86 
S D —Corpus Joiis cited m In re 
Ptvan’s Estate, 53 NW2d 11, 12, 
74 SD 369. 


Tenn —Miller v Thrasher, 251 S W 
2d 446, 36 Tenn App 88—Howell v 
Brown, 7 TennApp 380 
Wash—In re Chambers’ Estate, 60 
P 2d 41, 187 Wash 417 
68 C J p 687 note 47 
Req.uest for preparation of will 
Request of patient in bed m treat¬ 
ment room in physician’s olinic that 
physician prepare will carried with 
It an implied request for an attes¬ 
tation 

Or—In re Demans’ Estate, 110 P 
2d 571, 166 Or 36 
Handing ]>en to witness 
Request to sign will may be im¬ 
plied where it was shown that tes¬ 
tator having signed will himself 
handed pen to witness signing first, 
which witness, after having signed, 
handed pen to the other witness 
Or-In re Davis’ Will, 142 P 2d 143, 
172 Or 354 

38 Cal —^In re La Mont’s Estate, 
248 P 2d 1, 39 Cal 2d 566 
Iowa—Corpus Juris cited in In re 
Klein’s Estate, 42 NW2d 693, 596, 
241 Iowa 1103 

Mo—Look V French, 144 S W 2d 128, 
346 Mo 972 

NY—In le MullenhofTs Will, 106 N 
YS2d 675, 278 App Div 963 
NC—In re Kelly’s Will, 174 SE 
453, 206 NC 551 

Tenn—Miller v Thrasher, 251 SW 
2d 446, 36 TennApp 88—Howell 
V Brown, 7 TennApp 380 
Wis —In re Lagershausen’s Estate, 
272 NW 469, 224 Wis 479 
68 C J p 688 note 48 
Facts held to show sufdcient request 
Pacts that will provided for three 
witnesses and contained usual form 
of attestation clause, that testator's 
wife signed in his presence, and that 
testator retained possession of will 
were sufficient to establish that wife 
signed as a witness at testator’s 
request, even though ishe testified 
testator did not expressly request 
her to sign as a witness 
N T —In re Weil's Will, 62 N.Y S 2d 
375 

39. Ark—Rogers v. Diamond, 13 
Ark 474 


Me—^In re Cox' Will, 29 A 2d 281, 
139 Me 261 

40. Ala—Johnston v King, 35 So. 
2d 202, 250 Ala 571—Pulks v. 
Green, 20 So 2d 787, 246 Ala 392 
Del—In re Kemp’s Will, 186 A 890, 
7WWHarr 614 

Iowa —Corpus Juris cited in In re 
Klein’s Estate, 42 NW2d 693, 596, 
241 Iowa 1103—^In re Mathews' Es¬ 
tate, 12 NW2d 162, 234 Iowa 188 
—Burgan v Kinnick, 281 NW 734, 
226 Iowa 804 

Ky—Taliaferro v King, 279 S W 2d 
793 

Mo—Look V French, 144 S W 2d 128, 
346 Mo 972 

NY—In re Mullenhoff's Will, 105 
NYS2d 676, 278 App Div 963 
Or—In re Meiei’s Estate, 224 P 2d 
572, 190 Or 140 

Tenn —^Hickey v Beeler, 171 S W 2d 
277, 180 Tenn 31 

Wis —In re Wnuk’s Will, 41 N W 2d 
294, 256 Wis 360—In re Lagers¬ 
hausen’s Estate, 272 NW 469, 224 
Wis 479 

68 C J p 688 note 50 
41- Wis —^In re Meurer’s Will, 44 
Wis 392, 28 AmR 691 

42. Ga—Slade v. Slade, 118 SE 645, 
166 Ga 851 

Conduct of testator suggesting 
names of attesting witnesses and go¬ 
ing to their place of business where 
will was read to them in testator’s 
presence, after which it was signed 
by testator and witnesses in presence 
of each other was impliedly a re¬ 
quest that they sign his will 
Tenn—Miller v Thrasher, 251 S W 2d 
446, 36 Tenn App 88 

43. Cal —In re Keizur’s Estate, 148> 
P2d 116, 64 Cal App 2d 117 

68 C J p 688 note 63 

44. NY —Stewart’s Will, 2 Redf 
Surr 77. 

45- Mo—Bingaman v Hhnnah, 194 
S W 276, 270 Mo 611 
NY—In re Guck's Will, 64 NYS2d 
206 

46. Okl—In re Atohka’s Estate, 282 
P.2d 737 
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the publication of a will are distinct acts in their na¬ 
ture, their performance may be joint or connected, 
and a single sentence uttered by the testator may 
import both a request to attest the execution and a 
publication 

A request made through the medium of an inter¬ 
preter that witnesses attest the execution of a will 
IS a sufficient request,^ s especially where testimony 
that the testator’s language was correctly inter¬ 
preted was corroborated by circumstances and other 
evidence.^® 

Summoning of witnesses by legatee does not af¬ 
fect the validity of the execution of the will where 
the testator requested the witnesses to sign it as 
such 

Request made to only one witness A request 
by the testator that one witness sign the will is a 
sufficient request for both when made in the pres¬ 
ence of the other and when both witnesses were 
sent for by the testator, or where the request was 
made by the testator in the presence of both wit¬ 
nesses and communicated by the witness to whom 
the request was made to the other witness ^2 it 
has been held that, where the testator requested 
one witness in the presence of the other to witness 
his will, and after signing it requested each of them 
to sign it, there was a sufficient request to witness 
It 53 

Time of making request The request to witness¬ 
es to attest a will may be made before the tes¬ 
tator has signed the will,^^ while he is signing it,55 
or after the witnesses have signed it, where these 
acts are parts of the same transaction 56 it has 
been held that a request to a witness to attest a 


WILLS § 186 

Will made on a day previous to the execution will 
be sufficient where the witness was present at the 
time the will was prepared, heard it read, heard the 
other witness requested to sign, and signed himself 
m the presence of the testator.® 

(2) Request by Third Person 

The request for attestation of the will need not be 
made by the testator personally, but may be made by a 
third person if authorized by, or done with the knowledge 
and acquiescence of, the testator. 

Generally, a request for subscribing witnesses 
to attest a will must be made by the testator or 

some one acting for him and in his presence 5^ 

Accordingly, it is not essential that the request be 
made by the testator himself, and it may be made 
by the draftsman of the will, the testator’s attorney, 
professional advisor, or physician, a person super¬ 
intending the execution of the will, one of the 
witnesses, or any other person present at the time 
of the execution of the will, provided this is au¬ 
thorized by, or done with the knowledge and ac- 
quiesence of, the testator®® Not even an act or 

motion indicating acquiescence by the testator in 

the request to the witnesses is necessary, where it 
is made in his presence, and he knows that the 
witnesses are signing in response to such request, 
and makes no objection, since under the circum¬ 
stances his silence is a sufficient indication that the 
request is by his authority 5® 

Mental capacity of testator. Unless it appears 
that at the time a third person requested witnesses 
to sign the testator’s will he knew of, and was men¬ 
tally capable of understanding, the request, his 
acquiescence therein cannot be implied from his 


47 NT—Coffin v Coffin, 23 NT 9, 
80 Aml> 235 

68 C J p 688 note 56 

48 Okl—^Bell v Davis, 155 P 1332, 
55 Okl 121 

49. NT—In re Dybalski’s Will, 191 
NTS 809, 199 App Div 677 

60 NT —^In re Herrmann's Will, 150 
NTS 118, 87 Misc 476 

61. NT—Coffin V Coffin, 23 NY 9 

52, Wash—^In re Miller's Estate, 262 
P 646, 146 Wash 324 

53 NT—Perham v Cottle, 162 N 
TS 21, 98 Misc 48, affirmed 165 N 
TS 1106, 178 AppDiv 949 

54. Va—Savage v Bowen, 49 SE 
668, 103 Va 540 

68 C J p 689 note 68 

55. NT—In re Haber's Will, 192 N 
TS 616, 118 Misc 179 

68 . Va—Savage v, Bowen, 49 SE 
668, 103 Va, 540 

68 C J p 689 note 70. 
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57- N T —Brady v. McCrosson, 6 
RedfSurr 431 

58- Mo—Look V French, 144 S W 2d 
128, 346 Mo 972 

59. Colo—Scott V Leonard, 184 P 
2d 138, 117 Colo 54—In re Maikka’s 
Estate, 134 P 2d 723, 110 Colo 433 

Iowa—Burgan v Kinnick, 281 NW 
734, 226 Iowa 804 

Mich—In re Kenealy’s Estate, 69 N 
W2d 38, 336 Mich 657 

Mo—Look V French, 144 S W 2d 128, 
346 Mo 972 

NT—In re Rothstein's Will, 112 N 
TS 2d 716 

NC—In re Kelly’s Will, 174 SE 
453, 206 NC 551 

Or —^In re Christofferson’s Estate, 
190 P 2d 928, 183 Or 75. 

Tenn—Miller v Thrasher, 251 SW 
2d 446, 36 Tenn App 88—^Howell v 
Brown, 7 Tenn App 380 

Tex-^Ckirpns Juris cited In. Ludwick 
V. Fowler, Civ App , 193 S W 2d 692, 
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694, error refused no reversible er¬ 
ror 

Wis —In re Lagershausen’s Estate, 
272 NW 469, 224 Wls 479 
68 C J p C88 note 60 
Request hy chief Tbeueflciary of will 
Ariz—In re Robinette’s Estate, 279 
P2d 716, 78 Ariz 301 
60. Iowa—Burgan v Kinmck, 281 
N W 734, 225 Iowa 804 
68 C J p 689 note 61 
Testator weU educated 

Where testator, a man in posses¬ 
sion of full mental faculties and of 
exceptional education, carefully read 
over and signed a will containing at¬ 
testing clause, and in his presence 
and view and without objection the 
will was passed to witnesses, scriv¬ 
ener indicated by gesture where to 
sign, and witnesses signed, theie was 
a sufficient implied request by testa¬ 
tor to sign 

Mo—Look V French, 144 S W 2d 128, 
346 Mo 972. 
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Silence,or from an affirmative sign when asked 
if he requested the witnesses to sign the 
and, if there is substantial evidence of the tes¬ 
tator’s mental incompetency at the time the will 
was made, the question as to whether he acquiesced 
in the request should be left to the jury 

§ 187. - Publication 

a In general 
b Necessity and purpose 
c Requisites and sufficiency 

a. In General 

“Publication" is the act of making it known in the 
presence of witnesses that the instrument to be executed 
IS the last will and testament of the testator, and it is 
distinct from the subscription or acknowledgment by the 
testator 

“Publication” is the act of making it known 
in the presence of witnesses that the instrument 
to be executed is the last will and testament of 
the testator It signifies the act of declaring 

or making known to the witnesses that the testa¬ 
tor understands and intends the instrument sub- 
scnbed by him to be his last will and testament 


Subscription or acknowledgment as dxstinct 
Publication is distinct from the subscription or 
acknowledgment by the testator.^® 

b. Necessity and Purpose 

Under statutes so requiring, but not otherwise, the 
testator must publish or declare the instrument to be 
his will to the attesting witnesses, so that it may be 
manifest that he knows what he is executing and to 
secure him against fraud 

It IS a rule of general application that, in the 
absence of a statute requiring it, it is not necessary 
that the testator should publish his will,^^ or that 
the witnesses should know at the time they attested 
the will that the instrument was a will 68 More¬ 
over, It has very generally been held that publica¬ 
tion of a will, or knowledge on the part of the 
witnesses that the instrument is a will, is not made 
necessary by statutes providing that wills shall 
be attested and subscribed by witnesses,69 or requir¬ 
ing that the signature shall be made or the will 
acknowledged in the presence of witnesses '^6 

On the other hand, in many jurisdictions stat¬ 
utes now require that the testator publish or de¬ 
clare the instrument to be his will to the attesting 
witnesses at the time of attestation,*^i and that a 


61. K*T—Heath v Cole, 15 Hun 100 
6S G J p 689 note 62 
62- ITT—In re Lyman's Will, 36 H 
TS 117, 14 Misc 352 
68 C J p 689 note 63 

63. Mont—In re Cummings’ Estate, 
11 P 2d 968, 92 Mont 185 

64. Kan—In re Moore’s Estate, 203 
P 2d 192, 166 Kan 556—In le Koel- 
len’s Estate. 176 P 2d 644, 162 Kan 
395 

Sigi^g* asid attestatioiL as “publica¬ 
tion” 

The signing by testator of a will 
devising real estate and attestation 
by at least two subscribing witness¬ 
es, as required by statute, is referred 
to as the "publication of the will,” 
and IS necessary to show the animus 
testandi 

Tenn—Fransioli v Podesta, 113 SW 
2d 769, 21 TennApp 577 
65 Kan —Corpus Juris cited m In re 
Moore's Estate, 203 P 2d 192, 195, 
166 Kan 556 
68 C J p 689 note 74 
Publication of nuncupative wills see 
infra § 215 

66w IST T —In re Banta's Will, 128 N* 
TS 2d 334, 204 Misc 985 
68 C J p 694 note 29 [a] 

Requirement that testator sign will 
in presence of witnesses or ac¬ 
knowledge signature or will in 
their presence see infra § 188 
Two ffepajrate acts 

Statute relating to execution of 
wills requires that testator, by two 


separate acts or by single act par¬ 
taking of dual nature, acknowledge 
instrument as will and acknowledge 
writing thereon as subscription of 
will where subscription is not made 
in presence of witnesses 
NT—In re Kilduff's Will, 280 NTS 
198, 165 Misc 509 

67- Ala—Fulks v Green, 20 So 2d 
787, 246 Ala 392 

Del—^In re Kemp's Will, 186 A 890, 
7 W W Harr 514 

Ill —^Bronson v Martin, 51 N E 2d 
149, 384 Ill 129—In re Blkerton’s 
Estate, 44 N B 2d 148, 380 Ill 394 
Iowa—In re Hagemeier’s Estate, 58 
N W 2d 1, 244 Iowa 703—Corpus Jtu 
iis cited in In re Klein’s Estate, 42 
NW2d 593, 597, 241 Iowa 1103-— 
In re Mathews’ Estate, 12 N W 2d 
162, 234 Iowa 188—In re Harter’s 
Estate, 294 NW 367, 229 Iowa 
238 

Kan—In re Moore’s Estate, 203 P 2d 
192, 166 Kan 556 

Mich—In re Balk’s Estate, 298 NW 
779, 298 Mich 303 

N T —In re Simmons’ Will, 132 NTS 
2d 795, stating Connecticut law 
Or—In re Christofferson’s Estate, 190 
P2d 928, 183 Or 75—^In re Davis’ 
Will, 142 P 2d 143, 172 Or 354 
Tenn —Howell v Brown, 7 Tenn App 
380 

Wis—In re Zych’s Y/ill, 28 NW2d 
316, 251 Wis 108 
68 C J p 690 note 76 

68. Ill—In re BUcerton’s Estate, 44 
NE2d 148, 380 Ill 394 
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Iowa—Corpus Juris cited in In re 
Klein's Estate, 42 NW2d 593, 597, 
241 Iowa 1103 

Kan—In re Koellen's Estate, 176 P 2d 
544, 162 Kan 395 

Ky—Taliaferro v King, 279 SW2d 
793 

Mass—Barber v Hendeison, 22 N E 
2d 620, 304 Mass 3, 127 ALR 382 

Ohio—Underwood v Ruthan, 128 N 
E 78, 101 Ohio St 306—Key! v 
Feuchter, 47 NE 140, 66 Ohio St 
424 

In re Will of Maurer, 31 Ohio N 
P,NS, 247 

Tenn —Howell v Brown, 7 Tenn App 
380 

Wis—In re Zych's Will. 28 NW2d 
316, 261 Wis 108 

68 C J p 690 note 76 

68. Kan—^Humphrey v Wallace, 216 
P2d 781, 169 Kan 58—In re Ran¬ 
dall’s Estate, 204 P 2d 699, 167 Kan 
62—In re Koellen’s Estate, 176 P 2d 
644, 162 Kan 395 

Mich—In re Fowle's Estate, 290 NW 
883, 292 Mich 600 

68 C J p 690 note 77 

70. Va—Beane v, Terby, 12 Gi att 
239, 63 Va 239 

71. Ark—'Leister v Chitwood, 225 
S W2d 936, 216 Ark 418 

Cal —-In re Krause's Estate, 117 P 2d 
1, 18 Cal 2d 623 

In re Lynch's Estate, 161 P 2d 24, 
70 Cal App 2d 393—^In re Nors- 
wing’s Estate, 118 P 2d 858, 47 Cal 
App 2d 730 
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Witness to the execution of a will must be con¬ 
scious of the fact that he is such a witness at 
the time of the execution of the will 

Purpose of requirement. The principal purpose 
of the requirement that the testator publish or 
declare his will, where such requirement exists, 
is that it may be manifest that the testator knows 
what he is executing,73 and to secure him against 
fraud and imposition Stated otherwise, the rea¬ 
son for requiring publication is twofold: First, 
to furnish proof that the testator is under no mis¬ 
apprehension, whether by malicious contrivance 
or otherwise, as to the nature or identity of the 
instrument,'^5 and, second, to impress on the wit¬ 
nesses the fact that, since the document is a will, 
they are expected to remember what occurred at 
its execution and be ready to vouch for its validity 
in court J 6 

Knowledge of witnesses as substitute for pub¬ 
lication In general, it is imperative that the wit¬ 
nesses, at the time they attest, be informed in some 
way by the testator himself that the instrument he 
has subscribed is his will, and knowledge of this 
fact, derived from any other source or at any other 
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time, will not suffice Thus, the ascertainment by 
the subscribing witnesses of the testamentary na¬ 
ture of the paper must not be conjectural or de¬ 
rived from accidental inspection, and the testa¬ 
mentary declaration must be open, and manifest, and 
intentional However, it was held that there was 
a sufficient publication where a witness refused to 
sign the instrument without knowledge of its con¬ 
tents and thereupon was given the instrument by 
the testator and ascertained that it was his will,"^^ 
and it has been held that where publication is not 
expressly required by the statute, an attestation 
is sufficient where it is shown that, notwithstand¬ 
ing the failure of deceased to declare the will to be 
his, the attesting witnesses knew that the paper 
subscribed by them was the will of decedent 

c. Requisites and Sufficiency 

(1) In general 

(2) Time of publication 

(3) Other considerations 

(1) In General 

While the testator must communicate to the witness¬ 
es the fact that he understands the testamentary char¬ 
acter of the instrument, no particular form of words or 


Colo—In re Livingston’s Estate, 77 
P2d 649, 102 Colo 148—^Aquilini v 
Chamblin, 30 P 2d 325, 94 Colo 
367 

Mont —Miller v. Talbott, 139 P 2d 502, 
115 Mont 1. 

N J —In re Amsden's Will, 191 A 801, 
121 N JEq 571—In re Ferns’ Will, 
169 A 697, 115 NJEq 115, affirmed 
174 A 708, 117 N" JTEq 20 

In re Wheary's Estate, 14 A 2d j 
489, 18 NJMisc 436—^In re Mes-| 
sach’s Estate, 1 A 2d 339, 16 NJ 
Misc 407 

NT—In re Santa's Will, 128 NTS 
2d 334, 204 Misc 985—In re Mul- 
lenhoff’s Will, 105 NTS 2d 314, 
199 Misc 83, reversed on other 
grounds 105 N T S 2d 675, 278 App 
Div 963—In re KildufC’s Will, 280 
NTS 198, 156 Misc 609 
ND—'In re Baur’s Estate, 54 NW2d 
891, 79 NP 113 

Okl —In re Davis’ Estate, 43 P 2d 115, 
171 Okl 675—In re Bourassa's Es¬ 
tate, 41 P 2d 851, 171 Okl 64 
SD—In re Kennedy’s Estate, 23 N 
W 2d 797, 71 S D 264 
Tenn—Lawrence v Lawrence, 250 S 
W2d 781, 36 Tenn App 648 
68 C J p 691 note 79 
Statute must be literally construed 
N J —In re Johnson’s Will, 171 A 
307, 115 N JEq 249 
Connotation of statute 

Under statute requiring that will 
be in writing signed by testator and 
attested by two competent witness¬ 
es subscribing their names, witness¬ 


ing of will connotes something more 
than mere attestation of an act or 
genuineness of signature, and em¬ 
braces the attestation that writing is 
the will of testator, and accordingly 
witnesses must know, at the time, 
that they are attesting testator's will 
Mo—Wright V McDonald, 233 SW 2d 
19, 361 Mo 1 

Continuity of legislative and judicial 
requirement 

WTiere legislature, cognizant of un¬ 
broken line of judicial decisions re¬ 
quiring compliance with each stat¬ 
utory formality with respect to condi¬ 
tions of admission of purported wills 
to probate had continued statutory 
requirements unchanged, that legis¬ 
lature at other times did not require 
publication of wills gave no warrant 
to Ignore the legislative command 
NT—^In re Pulvermacher's Will, 113 
NE2d 625, 305 NT 378 

72m Mo —Baxter v Bank of Belle, of 
Belle Manes County, 104 S W 2d 
265, 340 Mo 952 

Bach of them must so undei stand 
It IS essential to the validity of an 
instrument offered as a will that each 
of the attesting witnesses understood 
that testator was promulgating in¬ 
strument as his will at time of sub¬ 
scribing 01 acknowledging it 
Cal—In re Norswing's Estate, 118 
P2d 858, 47 Cal App 2d 730 

73. N T —In re Rothstein’s Will, 112 
NTS 2d 716 
68 C J p 691 note 80 
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74. NT—In re Felson’s Will, 135 N 
T S 2d 737, 206 Misc 988 
68 C J p 691 note 81 
Precaution against signing other doc¬ 
ument 

The purpose of the law in requiring 
the maker of a will to declare it to be 
his will IS to avoid the possibility of 
his placing his signature on a docu¬ 
ment which purports to be a will in 
the belief that it is something else 
Cal —In re Gray's Estate, 171 P 2d 
113, 75 Cal App 2d 386 

75- N T —In re Pulvermacher's Will, 

113 NB 2d 625, 306 NT 378 

76. NT —^In re Pulvermacher’s Will, 
supra 

77. Cal—In re Emden’s Estate, 196 
P2d 627, 87 Cal App 2d 115 

68 C J p 691 note 82 

78- N T —In re Pulvermacher’s Es¬ 
tate, 111 NTS 2d 474, 2C3 MiSC 
705, reversed on other grounds In 
re Pulvermacher’s Will, 116 NTS 
2d 110, 280 App Div 575, reversed 
on other grounds 113 N E 2d 525, 
305 NT 378, affirmed in psit and 
reversed in part on other grounds 

114 NE2d 474, 305 NT 923 
Wilson V Hettenck, 2 Bradf 

Surr 427 

78. NT—In re Koecher’s Estate, 271 
KTS 707, 151 Misc 50 

80. DC—^Peters v Peters, 78 F 2d 
215, 64 AppD C 331 
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actions IS necessary^ and communication by word, act, 
or conduct, may be sufficient. 

Where a statute provides that a will must have 
been published by the testator, the requirement de¬ 
mands that the testator must understand that the 
instrument which he is about to execute is a tes¬ 
tamentary disposition of his property,81 and he 
must, at the time, communicate to witnesses that 
he does so understand it82 However, to constitute 
a valid publication of a will, no particular form of 
words or actions is necessary,®^ a substantial com¬ 
pliance with the statutory requirements in this 
regard being sufficient 84 

Any communication to the witnesses, either by 
word, act, signs, or conduct, which makes it cer¬ 
tain that the testator means the paper which he 
signs to be his will, is sufficient 85 It is, however, 
absolutely essential that it be made to appear un¬ 
equivocally that the testamentary character of the 


instrument was communicated by the testator to 
the witnesses,86 and that as between the testa¬ 
tor and the witnesses there was some meeting of 
the minds on the understanding that the instru¬ 
ment was the will of the testator,87 and the require¬ 
ment of publication is not satisfied simply by the 
subscription or acknowledgment by the testator 
in the presence of the attesting witnesses 88 

The fact of publication may be inferred or not 
from all the circumstances attending the execution 
of the will,89 and depends on the peculiar circum¬ 
stances of each case 99 

Facts held to constitute sufficient publicahon 
There is a sufficient publication where the testa¬ 
tor declares in the presence of the witnesses that 
the instrument is his will,9i where he declares the 
instrument is his will in the presence of witnesses 
and asks them to sign it as witnesses,92 where he 


81. Ark—Leister v. Chitwood, 225 S 
W2d 936. 216 Ark 418 

NT—^In re Pulvermacher’s Will, 113 
NE 2d 526, 305 N T 378 

82. Ark—Leister v Chitwood, 225 S 
W2d 936. 216 Ark 418 

NY—In re Pulvermacher’s Will, 113 
NE2d 625, 306 N T 378 

83- Ark—Leister v Chitwood. 225 S 
W2d 936, 216 Ark 418 
Cal—In re Norswing’s Estate. 118 P 
2d 858, 47 Cal App 2d 730 
Colo —In re Maikka’s Estate, 134 P 2d 
723, 110 Colo 433—Aauilini v 

Chamblin. 30 P 2d 325, 94 Colo 
367 

Me—In re Cox' Will, 29 A 2d 281, 
139 Me 261 

NJ—In re DuBois’ Estate, 76 A 2d 
33, 9 NJ Super 280 
N T —In re Pulvermacher's Will, 113 
NE 2d 525, 305 NT 378 

In re Mullenhoff’s Will, 105 NT 
S 2d 314, 199 Misc 83, reversed on 
other grounds 105 N T S 2d 675, 278 
App Div 963 

In re Clarke’s Estate, 61 NTS 2d 
291 

Okl—In re Bourassa’s Estate, 41 P 2d 
851, 171 Okl 64 

S D—Corpus Jmis cited in In re Ry¬ 
an’s Estate, 53 NW2d 11, 12, 74 
SD 359 

68 C J p 691 note 85 

84. N T —In re Pulvermacher’s Es¬ 
tate, 111 NTS 2d 474, 203 Misc 
705, reversed on other grounds In 
re Pulvermacher’s Will, 116 NTS 
2d 110, 280 AppDiv 675, reversed 
on other grounds 113 N E 2d 625, 
305 NT 378, affirmed in part and 
reversed in part on other grounds 
114 NE2d 474, 305 NT 923 
In re Fowler’s Will, 93 N T S 2d 
904 

68 CX p 691 note 86. 


Vai lance with circTinistaaLces 

Substantial compliance with stat¬ 
ute governing publication of wills 
depends on each individual case rea¬ 
soned to its own conclusion. 

NT—In re Felson’s Will, 135 N.T S 
2d 737, 206 Misc 988 

85. Cal—^In re Gray’s Estate, 201 
P2d 392, 89 Cal App 2d 478—In re 
Emden's Estate, 196 P 2d 627, 87 
Cal App 2d 116—In re Gray’s Es¬ 
tate. 171 P2d 113, 76 Cal App 2d 
386—In re Lynch’s Estate, 161 P 2d 
24, 70 Cal App 2d 392—In re Nors¬ 
wing’s Estate, 118 P 2d 858, 47 Cal 
App 2d 730 

Colo —In re Maikka’s Estate, 134 P 2d 
723, 110 Colo 433—^Aquilini v 

Chamblin, 30 P 2d 326, 94 Colo 
367 

Ill—In re Elkerton’s Estate, 44 NE 
2d 148, 380 Ill 394 

Me—In re Cox’ Will. 29 A 2d 281. 139 
Me 261 

Mo—Potter v Ritchardson, 230 SW 
2d 672, 360 Mo 661 

Mont—In re Bragg’s Estate, 76 P 2d 
67, 106 Mont 132—^In re Silver's 
Estate, 38 P 2d 277, 98 Mont. 141 
N J —In re DuBois’ Estate, 76 A 2d 
33, 9 NJ Super 280 
In re Perns* Will, 169 A- 697, 116 
NJEq 115, affirmed 174 A- 708, 
117 N JEq 20. 

NT—In re Martin’s Estate, 60 NT 
S2d 777, 270 App Div 876 

In re Felson’s Will, 135 N T S 2d 
737, 206 Misc 988—In re Mullen- 
hoff’s Will, 105 NTS 2d 314, 199 
Misc 83, reversed on other grounds 
105 N Y S 2d 676, 278 App Div 963 
In re Clarke’s Estate, 51 N T S 2d 
291 

Okl—In re Davis’ Estate, 43 P 2d 115, 
171 Okl 575 

S D —Corpus Juris cited in In re Ry¬ 
an's Estate, 63 NW2d 11, 12, 74 j 
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SD 359—^In re Kennedy’s Estate, 
23 NW2d 797, 71 S D 264 

Wis —In re Lagershausen’s Estate, 
272 NW 469, 224 Wis 479. 

68 C J p 691 note 87 

86 Cal —In re Lynch’s Estate, 161 
P 2d 24, 70 Cal App 2d 392 

N J —In ra Wheary's Estate, 14 A 2d 
489, 18 NJMisc 436—In re Mes- 
sach’s Estate, 1 A 2d 339, 16 N J 
Misc 407 

N T —^In re Pulvermacher’s Will, 113 
NE 2d 525, 305 NY 378 

68 C J p 692 note 88 

87. N T —In re Pulvermacher’s Will, 
supra 

In re Fowler’s Will, 93 N T S 2d 
904 

88. N T —In re Pulvermacher’s Will, 
113 NE2d 625, 305 NY 378 

In re Banta’s Will, 128 N.T S 2d 
334, 204 Misc 985 

89. Ark—Leister v. Chitwood, 225 S 
W2d 936, 216 Ark 418—Anthony v 
College of the Ozarks, 180 SW 2d 
321, 207 Ark 212 

NY—In re Mullenhoffs Will, 106 N 
T S 2d 314, 199 Misc 83, reversed 
on other grounds 105 N Y S 2d 675, 
278 App Div 963 

90 Ark—^Anthony v College of the 
Ozarks, 180 SW2d 321, 207 Ark 
212 

NY—In re Felson’s Will, 135 NTS 
2d 737, 206 Misc 988 

91. NY—^Auburn Theological Sem¬ 
inary V Calhoun. 25 N.T, 422, 82 
Am D 369 

In re Connor’s Will, 100 N T S 2d 
879 

Tenn—Ragsdale v Hill, 269 SW2d 
911, 37 Tenn App 671 

92. NT—^in re Jones* Estate, 285 
NTS 894, 167 Misc 847—In re 
Bassett’s WiU, 146 NTS. 842, 84 
Misc 656. 
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states to the witnesses that he has written out a 
paper so that his matters could be attended to in 
case anything happened to him^3 or makes similar 
statements,where he replies in the affirmative to 
a question asked him as to whether the instrument is 
his will, 95 where he responds affirmatively to a 
statement describing the document as a testamentary 
instrument,95 where he requests persons present 
to witness his will,97 where he replies in the af¬ 
firmative to a question as to whether he wants per¬ 
sons present to witness his will,98 where he ac¬ 
quiesces in the statements or request of another 
acting in his behalf,99 where he makes a scroll or 
seal after his signature to the will in the presence 
of the witnesses,! where he requests witnesses to 
sign the will and takes steps to have the will de¬ 
posited with the county judge,^ or where a testa¬ 
tor unable to speak at all, or only with difficulty, 
communicates by signs or by words, to some unin¬ 
telligible, that the paper being executed is a will ^ 

There is also a sufficient publication where the 
will is read to the testator in the presence of the 
witnesses, and the testator indicates his approval of 
it,'^ or where the witness was requested to sign 
the instrument at the testator's instance, and the 
instrument bore on its face evidences of a testa- 
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mentary intent and was read to the testator in the 
presence of the witnesses ^ Where, in the pres¬ 
ence of the witnesses, the testator requests someone 
to draw up the will, describes the provisions to be 
included, and then reads and signs the document so 
prepared, there is a sufficient publication,^ and a 
fortiori the writing of the will by a witness at the 
request of the testator, embodying therein the dis¬ 
position the testator desired to make of his prop¬ 
erty, and the signing of the will by the testator, 
was a sufficient publication 7 

Facts held not to constitute sufficient publication 
There is not a sufficient publication where the words 
or conduct of the testator in the particular cir¬ 
cumstances cannot be reasonably interpreted as 
communicating the instrument as a last will ® A 
fortiori, there is no publication where the testa¬ 
tor purposely withholds from the witnesses the 
fact that the document signed was a will 9 The 
conduct of a deaf testator in nodding his head to 
a written declaration that the instrument was a 
will was held not to constitute a valid publication 
where one of the witnesses saw the nod to the 
paper containing the declaration but was ignorant 
of its contents and the other witness, aware of the 
declaration, saw no nod, although loolang!® 


Tcnn —Hickey v Beeler, 171 S W 2d 
277, 180 Tenn 31 

93 NT—In re Palmer’s Will, 87 N 
TS 249, 42 Mi&c 469 

94 Sifirniiig lus life away 

Where witness to will was request¬ 
ed by testatrix to sign document as 
her witness and was told that testa¬ 
trix had to go to the hospital and 
was signing her life away, testatrix 
indicated that she was making a will 
and asking subscribing witness to 
witness it 

Ill —In re Elkerton’s Estate, 44 N E 
2d 148, 380 Ill 394 

95 NY —In re Kildulf’s Will, 280 N 
YS 198, 165 Misc 509 

68 C J p 692 note 92 

96. N Y —In re Rothstein^s Will, 112 
NTS 2d 716 

97. N J —In re Breimng's Estate, 69 
A 561, 68 N JEq 653. 

68 C J p 692 note 93 

98. NY—In re Voorhls’ Will, 26 N 
E 935, 126 NY 765, 4 Silv A 328 

68 C J p 692 note 94 

99. Tex —^Ludwick v Fowler, Civ 
App, 193 S W 2d 692, error refused 
no reversible error. 

68 C J p 692 note 95 

1. N J —^In re Halton's Estate, 161 A 
809, 111 N JEq 143. 


2. Neb—In re Ayeis’ Estate, 120 N 
W 491, 84 Neb 16 

3. NY —In re Beckett's Will, 8 N E 
606, 103 NY 167 

4. NY—In re Mullenhoff’s Will, 106 
NTS 2d 314, 199 Misc 83, reversed 
on other grounds 105 N Y S 2d 675, 
278 App Div 963 

Bead. In English and in foreign lan¬ 
guage 

Where will, including attestation 
clause and paragraph reciting that 
testator declared writing to be his 
last will and testament, was read to 
testator in English and In foreign 
language familiar to him, testator’s 
statement that he understood will, 
and his request that named persons 
sign as witnesses, was held to show 
that testator declared that writing 
was his last will and testament 
Colo —^Aquilini v Chamblin, 30 P 2d 
325, 94 Colo 367 

5. Mo —Murphy v. Clancy, 163 S W. 
916, 177 Mo App 429 

6. NT—In re Rathke’s Will, 124 N 
YS2d 218 

Okl —In re Bourassa's Estate, 41 P 
2d 861, 171 Okl 64 

7. Miss—Green v. Pearson, 110 So 
862, 145 Miss 23 

8 . Ill—In re Lagow's Will, 62 NE 
2d 469, 391 Ill 72 

68 C J p 692 note 2 
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partLCUlao* conduct and circumstances 

(1) Where deceased at time of exe¬ 
cution of instrument asked bank safe 
deposit vault guards to witness his 
signature and stated that he was go¬ 
ing on a trip and that he had some 
instructions to be carried out if any¬ 
thing happened to him, neither de¬ 
ceased's statements, the surround¬ 
ing circumstances nor relationship of 
vault guaids to deceased necessarily 
informed guards, who did not know 
character of instrument, that instru¬ 
ment was a will, and hence there was 
no publication of instrument neces¬ 
sary for probate as will 

N Y —In re Pulvermacher’s Will, 113 
NE 2d 526, 305 NT. 378 

(2) A will which was drawn by the 
principal beneficiary thereof, on be¬ 
half of alleged testator to whom or 
by whom the will was not read at 
time of its execution in the presence 
of two witnesses who signed at the 
request of beneficiary’s wife without 
testator ever having stated that in¬ 
strument was his will was properly 
denied admission to probate 

Colo—In re Livingston’s Estate, 77 
P2d 649, 102 Colo 148 

9. Or—Richardson v Orth, 66 1? 

925. 69 P, 455, 40 Or 252 
68 C J p 693 note 3 

10 NJ—In re Ferns’ Will, 169 A 
697, 115 NJEq 115, affirmed 174 
A 708, 117 N JEq 20. 
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(2) Time of Publication 

Publication may be made before, during or after the 
Signing of the instrument by the testator, but must be 
made before the signing by the witnesses 

It IS well settled that the time when the testa¬ 
tor declares the document to be his will in relation 
to the time when he signs is of no importance 
and therefore such publication or declaration may 
be made before signing, while m the act of sign¬ 
ing, or after signing, as long as it is done on “the 
same occasion and as a part of the same transac- 
tion.”i2 What constitutes “the same occasion and 
the same transaction” is a matter of judicial de¬ 
termination in each particular case, dependent on 
the facts thereof and incapable of being governed 
by any general rule ^3 Thus, the publication of 
the will to the second witness some three weeks 
after its execution in the presence of the first wit¬ 
ness was a proper publication,!^ and on the other 
hand it was held not sufficient that the testator on 
a subsequent occasion, several weeks after its ex¬ 
ecution, stated to the witnesses that the instrument 
signed by him was his will 

In relation to signing hy witness In general, the 
requirement is that the publication or declaration 
be made before the signing by the witnesses,!® 
and the attempt of the testator to complete the wall 
after he and the witnesses have signed it, without 
republication, renders the will void !7 However, 
there is a sufficient compliance with the statute 
in reference to the execution of wills, where the 
declaration and acknowledgment are made before 
the witness has completed his signature as an attest¬ 
ing witness and on the same occasion !® 

Publication to witnesses separately Publication 


may be made to the witnesses at different times and 
when they are apart from each other !® 

Completeness of publication at time of executing 
wdl It IS not essential to a valid publication that 
the words or acts of publication be at the time com¬ 
plete in and of themselves, but it is sufficient if the 
publication is made definite and complete by refer¬ 
ence on the part of the testator to a former con¬ 
versation between him and the witnesses.^O 

(3) Other Considerations 

Publication must be made to the number of witness¬ 
es required by statute, but it is not necessary that the 
witnesses should know the contents or provisions of the 
will. 

In addition to the requirements with respect to 
the time of publication, discussed supra subdivi¬ 
sion c(2) of this section, various other elements 
have been considered in connection with the re^ 
quirement m some jurisdictions that a will must be 
published by the testator Thus, there is no pub¬ 
lication unless the witnesses are cognizant of it,-^ 
and a person who, from inattention or abstraction, 
IS unconscious of what is being done and said when 
a will IS published does not witness it and cannot 
testify that it is published.^S 

Number of witnesses to whom publication made 
Publication must be made to the number of wit¬ 
nesses required by statute24 or the will cannot be 
admitted to probate Where one of the attesting 
witnesses did not know that the instrument was in¬ 
tended by the testator as his will the instrument is 
insufficient and not admissible to probate ,26 and if 
one of the necessary witnesses does not understand 
the language of the testator and the declaration for 
publication by the testatoi must be translated to him, 


11 IsT T —In re Baumann's Will, 148 
N YS 1049, 85 Misc 656 

68 C J p 693 note 9 

12 NJ—In re Halton’s Estate, 161 
A 809, 111 N J Eq 143 

68 C J p 693 note 10 

13. NY—In re Feldman's Will, 91 
NYS2d 596, 195 Misc 632 

14. N Y —In re Feldman's Will, su- 
pia 

15. N Y—Matter of Dale's Will, 9 N 
YS 396, 56 Hun 169, affirmed 32 N 
E 649, 134 NT 614 

16. N J —In re Wheary’s Estate, 14 
A 2d 489, 18 NJMisc 436 

17. DC—^Patten v Pinkney, 50 F 2d 
989, 60 AppDC 224 

18 NY—In re Phillips’ Will, 98 N 

Y 267 

19. N Y —In re Feldman's Will, 91 
NTS 2d 696. 195 Misc 632. 


Okl —Corpus Jttris quoted m Moore 
V Glover, 163 P 2d 1003, 1007, 1008 
68 01 p 693 note 8 

20. N J —Robbins v Robbins, 26 A 
673, 50 N JEq 712 

68 C J p 693 note 14 

21. Visibility of signature 

It has been held that it is not 
an indispensable condition to the 
publication of a will that the instru¬ 
ment with the sig-nature visible be 
physically present at the time 
NT—^In re Martin's Estate, 60 NY 
S 2d 777, 270 App Div 875 

22. NY—In re Beckett's Will, 8 
NE 506. 103 NY 167 

Irwin V Iiwin, 1 Redf Surr 495 

23. N J —Robbins v Robbins, 26 A 
673, 60 N JEq 742 

24. Cal —In re Norswing’s Estate, 
118 P2d 858, 47 Cal App 2d 730 

Ky—Lowrance v Moreland, 221 S 
W2d 62, 310 Ky 533 


N J —In re Wheary's Estate, 14 A 
2d 489, 18 NJMisc 436 
N D —Collins V Stroup, 3 N W 2d 
742, 71 ND 679 
68 C J p 693 note 4 

25 Cal —In re Norswingr's Estate, 
118 P2d 858, 47 Gal App 2d 730 

Ky—Lowrance v Moreland, 221 S 
W 2d 62, 310 Ky 533 
Mont—Miller v Talbott, 139 P 2d 
502, 115 Mont 1 
68 C J p 693 note 6 

26 IXLstruaneiLt entitled 

Where one of the attesting wit¬ 
nesses to an instiument offered by 
nephew and sister did not know that 
instrument, which had the word 
“Will" written at top of page, was 
intended by testator as his will, in¬ 
strument was not executed as re¬ 
quired by statute and could not be 
admitted to probate 
Cal—In re Noi swing’s Estate, 118 
P2d 858, 47 Cal App 2d 730. 
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the statutory requirement is not satisfied, and the 
'Will IS void If, however, the number of wit¬ 
nesses required by statute understood from the dec¬ 
laration that the instrument was his will, the re¬ 
quirements are satisfied, although another attesting 
witness did not understand the language in which 
the declaration was made 

Knowledge of witnesses of contents of will 
Whether or not publication of a will is required, it 
IS not necessary that the witnesses should read or 
know the contents or provisions of the will,^^ in 
the absence of a statutory requirement to that ef¬ 
fect Thus, It is not necessary that a will be read 
to or by the testator in the presence of the witness¬ 
es Indeed it is rarely the case that a witness is 
informed of tftie contents of an instrument which 
he attests, most testators desire to have the 
contents of their will remain unknown until it is 
presented for probate,23 and, as has been said, in¬ 
quiry by a subscribing witness as to the contents of 
the will would be considered a most impeitment and 
offensive cuiiosity24 

Want of publication or defective publication as af¬ 
fected by attestation clause Recitals in a formal 
and perfectly executed attestation clause arc not 
sufficient to show due execution of the will where 
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there is positive evidence that there was no publica¬ 
tion or that the publication was defective,25 especial¬ 
ly where the contents of the attestation were not 
made known to one of the witnesses signing it 2 6 

§ 188. - Signing or Acknowledging Sig¬ 

nature or Will by Testator in Pres¬ 
ence of Witnesses 
a Necessity 

b Requisites and sufficiency of signing 
c Requisites and sufficiency of acknowl¬ 
edgment 

d Number of witnesses to signature or 
acknowledgment 

a. Necessity 

Subject to some exceptions, it is commonly held that 
the testator is required either to Sign the will in the 
presence of the witnesses or, in the alternative, to ac¬ 
knowledge to them his signature or his will 

Except as appears below, it is the general rule, 
under statutes expressly so providing, or so con¬ 
strued or applied, that the requirement is that the 
testator cither sign the will in the presence of the 
witnesses, or, in the alternative, acknowledge to 
them, in some jurisdictions, his *^signature,”2'7 or. 


27 Okl —In re Tiger’s Will, 221 P 
441, 91 Okl 103 
68 C J p 693 note 6 

23 Okl—^In re Klufa's Estate, 188 
P '329, 78 Okl 13 

29 Ala —Pulks v Green, 20 So 2d 
787, 216 Ala 392 

Iowa—In re Puckett’s Estate, 38 N 
W 2d 693, 240 Iowa 986 
Ky—Taliaforro v King, 279 S W 2d 
793—Singleton v Singleton, 107 S 
W 2d 270, 269 Ky 330 
Me—In re Cox' Will. 29 A 2d 281, 
139 Me 261 

Mo —Callaway v Blankenbaker, 141 
SW2d 810, 346 Mo 383—McClel¬ 
lan V Owens, 74 SW2d 570, 335 
Mo 884, 95 A Li R 711 
Or —In re ChrifatofCerson’s Estate, 
190 P 2d 928, 183 Or 75—In re 
Davis' Will, 142 P 2d 143, 172 Or 
354 

Pa—In re Ryan's Estate, Orph , -34 
Del Co 380—^In re Schwartz’ Es¬ 
tate, Orph, S8 PitLsb Log J 295, 
affirmed 16 A 2d 374, 340 Pa 170 
SD—In re Rowlands’ Estate, 18 N 
W2d 290, 70 S D 419 
Tenn —Howell v Brown, 7 Tenn App 
380 

Tex—^Leeder v Leeder, CivApp, 161 
SW2d 1112, error refused 
Va —^Bedford v Booker, 185 S B 
879, 166 Va 661 
68 C J. p 694 note 17. 


30 La—Hebert’s Heirs v Hebert’s 
Legatees, 11 La 361 

68 C J p 694 note 18 

31 Iowa—In le Klein's Estate, 42 
NW2d 593, 241 Iowa 1103 

Neb—In re Bose’s Estate, 285 NW 
319, 136 Neb 156 

32 Ala —Garrett v Heflin, 13 So 
326, 98 Ala 615, 39 Am S R 89 

33. Or—In re Heaverne’s Estate, 
246 P 720, 118 Oi 308 

34 Pa—In re Hand’s Estate, 4 Pa 
Co 446 

35 NJ—Darnell v Buzby, 26 A 
676, 50 NJEq 725, affirmed 31 A 
382, 52 N J Eq 337 

68 C J p 694 note 22 

36. N J —Darnell v Buzby, supra 

37. Ala —Little v Su&g, 8 So 2d 
866, 243 Ala 196—Green v Davis, 
153 So 240, 228 Ala 162 

Ark—Hendry v Wilson, 151 SW2d 
683. 202 Ark 580 

Cal—In re Gray’s Estate, 171 P 2d 
113, 76 Cal App 2d 386—In re 

L-ynch’s Estate, 161 P 2d 24, 70 
Cal App 2d 392 

Colo—In re McGary's Estate, 258 
P 2d 770, 127 Colo 495 

Iowa—In re Hagemeier’s Estate, 68 
NW2d 1, 244 Iowa 70'3—In le 
Klein's Estate, 42 NW2d 593, 241 
Iowa 1103—^In re Harter’s Estate, 
294 NW 357, 229 Iowa 238—In re 
Pike’s Will, 267 NW 680, 221 
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Iowa 1102—In re McElderry’s Es¬ 
tate, 251 NW 610, 217 lo-wa 268 
Mass—Plynn v Pnndeville, 98 NE 
2d 267, 327 Mass 266 
N J —In re Taylor’s Estate, 100 A 
2d 346, 28 N J Super 220—In re 
DuBois' Estate, 76 A 2d 33, 9 NJ 
Super 280 

In re Wheary’s Estate, 14 A 2d 
489, 18 N JMisc 436 
NY—In re Banta’s Will, 128 NTS 
2d 334, 204 Misc 985—In re Rob¬ 
inson’s Will, 103 NTS 2d 967. 201 
Misc 439—In re Goettel’s Will, 55 
NTS 2d 61, 184 Misc 155 

In re Foster’s Will, 90 NTS 
2d 892—In re Smith’s Will, 67 N 
Y S 2d 801 

NC—In re Pranks’ Will, 66 S E 2d 
668, 231 NC 252, rehearing denied 
57 SE2d 315, 231 NC 736—In re 
Etheridge’s Will, 49 S E 2d 480, 
229 NC 280 

N D —Collins V Sti oup, 3 N W 2d 
742, 71 ND 679 

Ohio—Blaggr V Blagg, 9 N E 2d 991, 
55 Ohio App 518 

Wis—In re Wnuk’s Will, 41 N W 2d 
294, 256 Wis 360—^In re Johnston’s 
Will, 273 NW 512, 225 Wis 140 
68 C J p 6'94 note 29 
Subscription or acknowledgment as 
distinct from publication see supra 
§ 187 a, 

Stxict adhexeoLce required 
Cal—In re Jiamtos’ E'^tale, 228 P 2d 
I 60, 102 Cal App 2d 736 
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in other jurisdictions, his “will ”38 Accordingly, 
while in some jurisdictions it is not required that 
the testator subscribe to the will in the presence of 
the attesting witnesses,39 it is nevertheless held 
that, in the absence of subscription in the presence 
of the witnesses, the testator must, in some way, 
acknowledge, and the witnesses should be advised, 
that the instrument which they subscribe is his 
will,^9 and the signature his signature 

Under the above rules, it is not necessary to the 
validity of the execution of the will that both of 
the acts mentioned in the statutes or decisions should 
be performed ^3 Thus, it has very generally been 
held that the statutory requirements are satisfied 
where the testator signs in the presence of wit¬ 


nesses, ^3 or, as appears infra subdivision b of this 
section, procures some one else to sign his name 
m their presence, or where, in the alternative, with¬ 
out signing in their presence, the testator acknowl¬ 
edges his signature to the witnesses,^^ or acknowl¬ 
edges the instrument to be his act or deed,45 or 
where the testator acknowledges the “will” instead 
of the “signature,” when by express statutory pro¬ 
vision^® or judicial construction^'^ it is made an al¬ 
ternative to signing m the presence of the witnesses 

Signing in presence of witnesses as absolute re¬ 
quirement, In some jurisdictions there is a man¬ 
datory requirement, without any alternative, that 
the testator must sign the will in the presence of the 
attesting witnesses ^3 In New Mexico the statute 


At least substaatial compliaiice re- 
g.aired 

NY—In re Banta’s Will. 128 NTS 
2d 334, 204 Misc 985 
Denial of pcrolbat© for noncompliance 

(1) Where testatrix did not sub- 
scribe her name to will in presence 
of attesting witnesses or acknowl¬ 
edge that instrument had been signed 
by her or by her authority or de¬ 
clare that it was her will, will was 
denied probate on ground of failure 
to satisfy statutory requirements for 
execution and attestation of wills 
Cal—In re Kiause’s Estate, 117 P 

2d 1, 18 Cal 2d C23 

(2) Where testatrix did not sign 
or cause her name to be signed to 
purported will or acknowledge her 
signature thereto in the presence of 
t%\a attesting witnesses present at 
the same tune as required by stat¬ 
ute, purported will was not entitled 
to probate 

Pia—In re Neil’s Estate, 39 So 2d 
SOI 

38 Ky—Barton’s Adm'r v Barton, 
244 S W 2d 770 

68 C J p 695 note 30 
Acknowledge “same” 

Under some statutes, the require¬ 
ment IS that the will shall be at¬ 
tested by witnesses “who saw the 
testatoi subscribe or heard him ac¬ 
knowledge the same ” 

Kan —Humphrey v Wallace, 216 P 
2d 7S1, 169 Kan 58—In re Bond's 
Estate, 153 F 2d 912, 159 Kan 249 

39 Tenn—Moirow v Person, 259 
SW"2d 665, 195 Tenn 370 

Tex—Venner V Layton, Civ App , 244 
S W 2d S52, error refused no re¬ 
versible erior—G-uest v Guest. Civ 
App, 235 S W 2d 710, error refused 
no leveraible eiior—Ludwick v 
Fowler, Civ App, 19'3 S W 2d 692, 
error refused no reversible error 
Beqmrement of attestation, in. pres¬ 
ence of testator 

Statute requiring attestation of 
will m presence of testator does not 
lequire that testator shall subscribe 


to the will in the presence of at¬ 
testing witnesses 

—^Van Meter v Van Meter, 39 A 
2d 762. 183 Md 614 
Mich —^In re Cytacki's Estate, 292 
NW 489, 293 Mich 555—In re 
Burwitz' Estate, 261 NW 121, 272 
Mich 16—^In re Nosek’s Estate. 201 
NW 884. 229 Mich 259 
Miss—^Phifer v McCarter, 76 So 2d 
258 

]y[o—Callaway v Blankenbaker, 141 
S W2d 810, 346 Mo 383 

40 Ill—^In re Lagow's Will, 62 N 
E 2d 469, 391 Ill 72—Bronson v 
Martin, 61 NE2d 149, 384 111 129 

Md—^Van Meter v Van Meter, 39 
A 2d 752, 183 Md 614 
Mich —In re Nosek’s Estate, 201 N 
W 884. 229 Mich 559 
68 C J p 695 note 31 

41 Miss—^Phifer v, McCarter, 76 
So 2d 258 

42 Ill—In re Lagow’s Will, 62 N 
E 2d 469, 391 Ill 72 

Kan —In re Bond’s Estate, 153 P 2d 
912, 159 Kan 249 

Ky —Bybolt v Futrell, 176 S W 2d 
269, 296 Ky 158 
68 C J p 695 note 32 

43. Ala—Towles v Pettus, 12 So 2d 
357, 244 Ala 192 

Ark —Meek v Bledsoe, 253 S W 2d 
369, 221 Ark 395 

Kan—^In re Williams’ Estate, 160 P 
2d 336, 158 Kan 734, opinion ad¬ 
hered to 163 P2d 906, 169 Kan 
232 

Ky—Rybolt v Futrell, 176 SW2d 
269, 296 Ky 158 

Tenn —Hickey v Beeler, 171 S W 2d 
277. 180 Tenn 31 
68 C J p 695 note 33. 

44 Me — In re Cox* Will, 29 A 2d 
281, 139 Me 261 

Miss—^Austin V Patrick, 176 So 714, 
179 Mi&s 718 

N J —In re Kugler's Will, 1 A 2d 
642, 124 NJEq 309 
NY—In le Banta's Will, 128 NTS 
2d 334, 204 Misc 985—In re Goet- 
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tel’s Will, 65 NY S 2d 61, 184 Muse. 
155 

In re McCalip’s Will, 119 NTS 
2d 55, applying District of Colum¬ 
bia law 

NC—^In re Etheridge’s Will, 49 S E 
2d 480, 229 NO 280 
Tenn —Howell v Brown, 7 TenmApp 
380 

Wis -—In re Lagershausen’s Estate, 
272 NW 469. 224 Wis 479 
68 CJ p 695 note 85 

45. Ill—In re Lagow’s Will, 62 N 
B2d 469, 391 Ill 72 

46. Ky—Barton’s Adm’r v Barton, 
244 SW2d 770—Darnaby v Hall¬ 
ey’s Ex’r. 208 SW2d 299, 306 Ky 
697—Rybolt v Futrell, 176 SW 
2d 269, 296 Ky 158 

68 C J p 695 note 36 

47. Md—^Woodstock College of Bal¬ 
timore County V Hankey, 99 A 
962, 129 Md 675 

68 C J p 696 note 37 

48 Utah —^In re Alexander’s Estate, 
139 P2d 432. 104 Utah 296 
Acknowledgment as not equivalent 
to signing 

Acknowledgment by testatrix to 
subscribing witnesses to will that 
testatrix had pieviouslv signed the 
will was not equivalent to signing 
the will in presence of witnesses 
as required by statute 
Utah—In re Alexander’s Estate, su¬ 
pra 

“Personal knowledge*’ of witnesses 
Under statute requiring that a will 
be attested by two or more com¬ 
petent witnesses, a “witness” is one 
who has personal knowledge of some 
fact or transaction, that is, that the 
will was signed by the testator or 
testatrix or by some other person 
under his or her direction in his 
or her presence, and where the two 
persons who signed as witnesses had 
not seen decedent sign the will or 
any one sign for him, witnesses did 
not have requisite personal knowl¬ 
edge as to genuineness of signature 
on will, and, hence, will tv as not 
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relating to the execution of wills expressly requires 
that the witnesses shall '"see the testator sign the 
will, or some one sign it for him at his request 
and it has been held that this statute has not been 
repealed by later legislation relating to the execution 
of wills Similarly, in the Philippines the rule is 
absolute that one who makes a will must sign his 
name m the presence of the witnesses,and it was 
said that while the first part of the statute regulating 
the subject does not expressly require that the testa¬ 
tor sign the will m the presence of the attesting 
witnesses, the second part thereof does require that 
fact to appear in the attestation clause 

b. Requisites and Sufficiency of Signing 

There is some difference of opinion as to whether 
the witnesses must actually see the testator write his 
name in order to satisfy the requirement that the sign¬ 
ing be in their presence 

While some authorities require that, in order to 
constitute a signing of a will within the presence 
of the witnesses, the witnesses must actually see the 
testator write his name, or have their attention 
directed to the actual signing while it was taking 
place,it has been held that if the will is signed 
in the presence of the witnesses who have adequate 
opportunity to see the testator sign, the statutory 
requirements are satisfied, even though they may not 
have actually seen him sign, by reason of inattention 
or other cause,54 as where one of the witnesses 
refrained from looking at the testator while signing 
for fear it would make him nervous 55 The signing 
will be considered as having taken place in the 
presence of a witness, although he was in an adjoin¬ 
ing room, if from such a position he could see the 
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testator sign after his attention had been drawn to 
what was going on 56 

Signing by third person of testator*s name at his 
request and in the presence of the witnesses may be 
a sufficient compliance with the statutory require¬ 
ments 57 

Necessity for seeing signature. It has been held 
that if a testator signs his will in the presence of 
attesting witnesses who saw him in the act of writ¬ 
ing, attestation by them is good although they do 
not see his signature and although the testator does 
not acknowledge it 58 

c. Requisites and Sufficiency of Acknowledg¬ 
ment 

(1) In general 

(2) Acknowledgment that instrument is 

will 

(3) Request to witnesses to sign 

(4) Seeing or opportunity to see signa¬ 

ture 

(5) Time of acknowledgment 
(1) In General 

It IS not necessary that the acknowledgment be In 
any particular formal words, or in words at all, provided 
the testator indicates to the witnesses with unmistakable 
certainty that the signature is his or that the instrument 
IS his act 

If the will was not signed by the testator in the 
presence of witnesses, he must make known to them 
in some manner tliat his name appearing on the in¬ 
strument was signed thereto by him,59 or he should 
in some way acknowledge the instrument to them as 
his act, where this form of acknowledgment is per- 


“attested" within statute requiring 
attestation by* two or more competent 
witnesses 

Wash—In re Cronquist*s Estate, 274 
P2d 585, 45 Wash 2d 344 
49 N M —^In re Riedlinger*s Will, 16 
P 2d 549, 37 NM 18 
50. N M —^In re Riedlmger*s Will, 
supra 

51- Philippine—^In re Nepomuceno’s 
Estate, 28 Philippine 638—^Yap Tua 
V Yap Ca Kuan, 27 Philippine 579 

52. Philippine—^In re Nepomuceno’s 
Estate, 28 Philippine 688 

53. NY—In re Crill's Estate, 207 
NYS 775, 124 Misc 134, affirmed 
211 NYS 908, 214 AppDiv 849 

Pa—^In re Marcovitch's Estate, 
Orph. 43 SchEegrRec 216. 
OonsdouE presezLca 

The phrase **in the presence of,” 
as used, in statute requiring- that will 
be subscribed or acknowledged by 
testator in presence of both attest¬ 
ing witnesses at same time, means 


conscious presence, not merely actual 
physical presence of witness with¬ 
out realization of what is transpir¬ 
ing, and IS not synonymous with 
witness' being m same room as tes¬ 
tator and another witness at time 
of their signatures of will 
Cal—^In re Lynch’s Estate, 161 P 
2d 24, 70 CalApp2d 392 

54. NY—^Peck v Cary, 27 NY 9, 
84 AmD 220 

68 CJ p 696 note 42 

55. NY—In re Bedell's Will, 12 N 
YS 96, 2 ConnSurr 328 

50- NY—Spaulding v Gibbons, 6 
RedfSurr 316 

57- Ala—Towles v Pettus, 12 So 
2d 357, 244 Ala. 192 
Ky—Prichard v Kitchen, 242 SW 
2d 988 

Pa—^In re Dolfl’s Estate> Orph, 30 
WestLJ. 47 
68 C J p 696 note 46 

58. Mass—^Le Blanc v Coombes, 91 
NB2d 222, 325 Mass 431 
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59. Mass —Carpus Juris cited lu 
Barber v Henderson, 22 N B 2d 
630, 621, 304 Mass 3, 137 ALR 
382 

Mont—In re Bragg’s Estate, 76 P 
2d 57, 106 Mont 132 
N T —In re Taylor’s Estate, 100 A 2d 
346, 28 N J Super 220—In re Du- 
Bois’ Estate, 76 A 2d 33, 9 NJ 
Super 280 

NY—In re Banta’s Will, 128 N.T S 
2d 334, 204 Misc. 985 
NC—In re liTanks* Will, 56 S E 2d 
668, 231 NC 252, rehearing denied 
57 SE2d 315, 231 NC 736 
Ohio—Roosa V Wickward, 105 NE 
2d 454, 90 Ohio App 213 
In re Wood’s Will, Prob , 67 N 
E2d 11 

68 C J p 696 note 49 

The word “acknowledge" means 
that testator admits the subscrip¬ 
tion IS his, placed there freely and 
intentionally for a signature 
ND—Collins V Stioup, 3 N W 2d 
I 742, 71 ND 679 
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tnissiblc However, it as not necessary that the 
acknowledgment be in any particular formal words, 
or in words at all, but may be by acts or conduct, 
provided the testator indicates to the witnesses, 
with unmistakable certainty, that the signature is 
his,6^ or that the instrument is his act,^^ and this 
is the rule even where the statute provides that the 
will shall be attested by witnesses who “saw the 
testator subscribe or heard him acknowledge the 
same 

In any event, where the testator acknowledges his 
signature in some way other than by spoken words, 
the acknowledgment must be made m some unmis¬ 
takable manner A signature which is not iden¬ 
tified to the attesting witnesses by the testator can¬ 
not be said to have been acknowledged by him as 
required by statute 

Acknotvledgmenf of mark or suhsenpHon by third 
person Where the signing is by mark, or the tes¬ 
tator’s name is subscribed to the will by another at 
his request, in the presence of witnesses, an ac¬ 
knowledgment by him to the witnesses that he had 
so executed the will is a sufficient compliance with 
the statutory requirements However, where the 


circumstances of the signing by mark, and the sub¬ 
scription of the name of the testator by a third 
person, are unknown to the witnesses, an acknowl¬ 
edgment by the testator is not sufficient to establish 
a proper execution of the will where there are 
specific statutory requirements with respect to sign¬ 
ing by mark Certainly, where a testator lapses 
into unconsciousness after giving directions to an¬ 
other to sign the will for him and is never con¬ 
scious of the fact that it was signed, there can 
be no acknowledgment of the signature ^8 On the 
other hand, it has been held that even though the 
subscription of the name of the testator by a third 
person is not done in the presence of the witnesses, 
the subscription may be properly attested where the 
testator acknowledges to the witnesses that the in¬ 
strument IS his will and expresses his testamentary 
intentions 

Acknowledgment through Third Person It is not 
necessary that the testator should by his own words 
acknowledge the signature, but the words of ac¬ 
knowledgment may proceed from another and will 
be regarded as those of the testator if the circum¬ 
stances show that he adopted them and the peison 


60. Ill—^In re Lagow's Will, 62 N 
B3d 469, 391 Ill 72 

Md—^Van Meter v Van Meter, 39 
A 2d 752, 183 Md 614—Woodstock 
Colleg-e of Baltimore County v 
Hankey, 99 A 962, 129 Md 675 

61. Ala—^Plemons v Tarpey, 78 So 

2d 385, 262 Ala 209—Fulks v 

Green, 20 So 2d 7S7, 246 Ala. 392 

Aik—^Anthony v College of the 
Ozarks, 180 SW2d 321, 207 Ark 
212 

Cal—In re Lynch's Estate, 161 P 2d 
24, 70 Cal App 2d 392 

Ill—In re Lagow's Will. 62 NE2d 
469. 391 Ill 72 

Mass —Corpus jnns extod in Barber 
V Henderson, 22 ME 2d 620, 621, 
304 Mass 3, 127 ALR 382—Pmu- 
cane v Fmucane, 193 NE 553, 289 
Mass 101 

Miss—Phifer v McCarter, 76 So 2d 
258 

Mont—In re Bragg's Estate, 76 P 2d 
57, 106 Mont 132 

MC—In re Franks' Will, 56 S E! 2d 
668, 231 N C 252, rehearing denied 
57 SE2d 315, 231 MC 736 

Ohio—Koosa v Wickward, 105 NE 
2d 464, 90 Ohio App 213 

In re Wood’s Will, Prob, 67 NE 
2d 11 

68 C J p 696 note 51. 

62 Ark—^Anthony v College of the 
Ozarks, 180 S W 2d S2l. 207 Ark 
212 

III —^Bronson v Martin, 61 N E 2d 
149, 384 Ill 129 

Md—Van Meter v Van Meter, 39 A- 
2d 752, IS'3 Md 614. 


Miss—Phifer v. McCarter, 76 So 2d 
258 

68 C J p 696 note 52 
63 Kan —^Humphrey v Wallace, 216 
P2d 781, 169 Kan 68 

64- Mont—^In re Bragg's Estate, 76 
P2d 57, 106 Mont 132 

65. NT—In re Banta’s Will, 128 N 
TS2d 334, 204 Misc 985 
Test of suffloieacy of identification 
Acknowledgment by testator of 
signature on will must include same 
identification of written words as 
necessarily exists when attesting 
witness sees testator write 
NT—In re Banta’s Will, supra. 
Identification held msofficient 

Where one of the subscribing wit¬ 
nesses did not enter room where 
testator lay in bed. but will was 
handed to her in another room by 
scrivener, and neither immediately 
before or after time she signed will 
was any word said to her by testa¬ 
tor or any act done by him, which 
could be considered an acknowledg¬ 
ment of his subscription, will was 
not properly executed 
N Y —In re Banta's Will, supra. 

66 Miss—^Miller v. Miller, 61 So 
210, 96 Miss 526 
68 C J p 697 note 53 

67. Pa—^In re James’ Estate, 198 
A 4, 329 Pa 273 

Necessary coaLditions held not estab- 
Ixshed 

An "acknowledgment” by testatrix 
that a document is her will does 
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not meet statutory requirement that, 
where will is executed by a mark 
and name of testatrix written by 
another person, the name be sub¬ 
scribed in testatrix* presence and 
by her direction and authority, since 
the acknowledgment amounts merely 
to a statement involving a conclu¬ 
sion of law and does not establish 
the existence of the facts and ful¬ 
fillment of the conditions on which 
the validity of will depends 
Pa—^In re James’ Estate, supra 
Testator’s name signed by one wit¬ 
ness 

Where one witness subscribed de¬ 
cedent’s name to will in decedent's 
presence and at her lequest and 
decedent then made her maik there¬ 
on in absence of any other person, 
and where several days later dece¬ 
dent asked two other persons to sign 
paper and they signed at designated 
place on paper so folded that they 
did not see contents or name or 
mark of decedent and they were not 
informed that they were signing a 
will, the Instrument could not be 
probated as a will notwithstanding 
testatrix subsequently acknowledged 
that instrument was her will 
Pa—^In re James' Estate, supra 
68 NT—Sanders v Stiles, 2 Redf 
Suit 1 

69. Ill—In re KehVs Estate, 73 N 
B3d 437, 397 Ill 251 
Tex—Gamer v Johnson, Civ App, 
211 SW2d 789—Franklin v Mar¬ 
tin, Civ App, 75 S.W 2d 919, er¬ 
ror refused. 
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Speaking them was acting for the testator with his 
assent 

(2) Acknowledgment That Instrument Is 
Will 

A declaration by the testator to the witnesses that 
the instrument is his wiM is generally considered to be a 
sufficient acknowledgment of his signature. 

A declaration by the testator to the witnesses that 
the instrument is his will is generally considered to 
be a sufficient acknowledgment of his signature 
and a will is validly “attested'" by a witness m the 
presence of the testator if the testator acknowledges 
the signature previously placed thereon by exhibit¬ 
ing the paper to the witness and declaring it to be 
his will Thus, the acknowledgment of an instru¬ 
ment as a will imports an acknowledgment of the 
signature, under a statute which requires that the 
will be subscribed by the testator and attested and 
subscnbed in his presence by witnesses, who saw the 
testator subscribe or heard him acknowledge the 
same, 73 or under a statute which provides that the 
subscription must be made in the presence of the 
attesting witnesses, or be acknowledged by the tes¬ 
tator to them to have been made by him or by his 
authority 74 

On the other hand, a mere declaration or ac¬ 
knowledgment that a paper is the testator's will is 
not an acknowledgment of his signature under a 
statute which not only requires an acknowledgment 
of the signature, but also an acknowledgment of the 
will,75 the view being taken that it is the subscnp- 
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tion and not merely the instrument which the stat¬ 
ute requires to be acknowledged.7 6 

(3) Request to Witnesses to Sign 

A mere request by the testator to witness an instru¬ 
ment or the signature thereto may be a sufficient ac¬ 
knowledgment of the will or the signature. 

Except in so far as appears infra subdivision 
c (4) of this section, the courts have generally held 
or said that a mere request by the testator to wit¬ 
ness an instrument or the sigfnature thereto is a 
sufficient acknowledgment of the will or signature to 
satisfy the requirements of the statute 77 Thus, a 
mere request by the testator to witnesses to attest 
his will IS a sufficient acknowledgment of his signa¬ 
ture under a statute which requires signing by the 
testator m the presence of the witnesses or an ac¬ 
knowledgment by him that it is his act or deed,78 
or under a statute providing that the subscription 
must be made, or the testator must acknowledge 
it to have been made by him or by his authority, in 
the presence of the attesting witnesses,73 and under 
a statute providing that subscription shall be made 
or “the will acknowledged" by the testator in the 
presence of the witnesses, the acknowledgment of a 
will has been implied from a request to witnesses to 
attest the signature so Even where the statute re¬ 
quires both an acknowledgment of the signature 
and an acknowledgment of the will, the words of 
the testator asking the witnesses to sign as witnesses 
to his will may constitute an acknowledgment of his 
signature si 


TO. Cal—In re Lynch's Estate, 161 
P2d 24, 70 CalApp2d 392 
Iowa—In le McElde^I^’^ Estate, 251 
NW 610, 217 Iowa 268 
N J —In re Kinane's Estate, 42 A 2d 
865, 136 N JEq 595 
68 C J p 699 note 89 

71. Ill —^Brelie v Wilkie, 26 N E 2d 
475, 373 Ill 409 

Wis—In re Home’is Will, 284 NW 
766, 231 Wis 227, rehearing denied 
285 NW 764, 2'3l Wis 227 
68 C J p 697 note 57 
Facts held sufficient ackuowledgmeoit 
of ■will 

Where testator had signed will 
outside of presence of witnesses, hut 
presented will to them for their 
signatures stating It was his will, 
and one witness read it aloud in the 
presence of testator and other wit¬ 
ness, and then both witnesses signed 
will in testator's presence, testator 
had sufficiently indicated to witness¬ 
es that document was his will, and 
that signature was his signature 
Miss —Phifer v McCarter, 76 So 2d 
258. 

72. Mass—Barber v Henderson, 22 
NE2d 620, 304 Mass 3, 127 A LR. 


382—Nunn v Ehlert, 106 NB 163, 
218 Mass 471, LRA1915B 87 
Nickerson v Buck, 12 Cush 332 

73- Ohio—Eggleston v. Gardner, 16 
Ohio CirCtN S 455 

74 Ark—^Anthony v College of the 
Ozarks, 180 SW2d 321, 207 Ark 
212 

Cal—In re Plentjen's Estate, 182 P 
2d 679, 80 CalApp2d 731—In re 
Gray's Estate, 171 P 2d 113, 76 
Cal App 2d 386 

Mont—In re Bragg's Estate, 76 P 
2d 67, 106 Mont 132 
Signature xLeoessanly acknowledged 
A testator’s acknowledgment of 
will necessarily acknowledges tes¬ 
tator’s signature thereon to attesting 
witnesses 

Mont—In re Bragg's Estate, supra 

75- N J —In re Gorrell's Estate, 19 
A 2d 334, 19 NJMisc 168 
68 C J p 697 note 61 
Acknowledgment of will and signa¬ 
ture as to holographic will see in- 
fia § 205 

76. NT—^In re Abercrombie’s Will, 
48 NTS 414, 24 App Div. 407. 
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77 Del—In re Kemp’s Will, 186 A. 

890, 7 WWHarr 514 
Mass—^Pinucane v Pinucane, 193 N 
B 653, 289 Mass 101 
68 C J p 697 note 66 
78. Ill—Harp v Parr, 48 NE 11'3, 
168 Ill 459—Hobart v Hobart, 39 
NE, 581, 154 Ill 610, 45 Am S R 
151 

78. Xn California 

(1) The rule stated In the text 
prevails. 

Cal—In re Abbey's Estate, 191 P 
893. 183 Cal 524 

In re Gray's Estate, 171 P 2d 113, 
75 Cal App 2d 386 

(2) However, it has also been held 
that a request to the witnesses to 
witness the will did not constitute 
an acknowledgment of the testator's 
signature 

Cal —In re Taney's Estate, Myr. 
Prob 210 

68 C J p 697 note 70 

ao. Ky—Robertson v Robertson, 24 
S W2d 282, 232 Ky 572 
68 C J p 697 note 69 

81. N J —In re Gorrell's Estate, 19 
A 2d 334, 19 NJMisc 168 
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It is not essential that the testator expressly re¬ 
quest the witnesses to attest the instrument in 
order to effect a valid acknowledgment thereof, 
where the circumstances are such as to effect an im¬ 
plied request 

Request to sign instnment signature of which 
IS visible Under statutes providing* that subscrip¬ 
tion must he made by the testator in the presence 
of the witnesses or acknowledged by him to have 
been so made, where the testator requests witnesses 
to subscribe their names to an instrument not 
executed m their presence, 83 or executed in the 
presence of less than the number required by stat¬ 
ute,84 which instrument he declares to be his will, 
and the signature is plainly visible on the instru¬ 
ment, there is a sufficient acknowledgment of the 
signature Even where the testator does not ac¬ 
knowledge the nature of the instrument, such a 
request is a sufficient compliance with the statutory 
requirements where the witnesses can see the 
document and the signature,85 since the production 
of the instrument and the request that the witnesses 
sign import that the signature is that of the testator 
and that he acknowledges the signature to be his 86 

(4) Seeing or Opportunity to See Signature 

Authorities differ as to whether, where a testator 
acknowledges an instrument which he has already signed, 
it IS essential that the witnesses should see or be given 
an opportunity to see his signature 

In some jurisdictions, if the signature of the tes¬ 


tator is already on the will, and he acknowledges the 
instrument as his will to the witnesses, it is not es¬ 
sential that the witnesses should see or be given an 
opportunity to see his signature,87 at least in the ab¬ 
sence of any attempt to conceal the writing 88 
Such IS the rule under a statute which requires sign¬ 
ing by the testator in the presence of the witnesses 
or an acknowledgment by him that it is his act or 
deed,83 or under a statute which provides that the 
subscription must be made in the presence of the 
attesting witnesses, or be acknowledged by the tes¬ 
tator to them to have been made by him or by his 
authority,30 or a statute providing that subscrip¬ 
tion shall be made or “the will acknowledged'' by 
the testator in the pi esence of the witnesses 81 

On the other hand, in some jurisdictions in order 
that there may be a valid acknowledgment of the 
signature, the witnesses must see the signature or 
be given an opportunity to see it 82 Thus, it has 
been held that the witnesses must see or be given an 
opportunity to see the signature of the testator m 
order to constitute a valid acknowledgment under a 
statute providing that subscription of a will shall 
be made by the testator in the presence of each of 
the subscribing witnesses, or shall be acknowledged 
by him to have been so made to each of the sub¬ 
scribing witnesses 83 "W^ere this view prevails, if 
the testator's signature is covered or otherwise con¬ 
cealed so the witnesses cannot see it, the attesta¬ 
tion is invalid 84 The decisions proceed on the 


S2. Passing of will amoxig' witnesses 
Wliere one attesting- witness in 
the presence and hearing of testa¬ 
tor gives will to the other witness 
to sign, there is a sufficient “ac¬ 
knowledgment” by testator of ex¬ 
ecution of instrument to constitute 
a valid attestation without testator 
himself requesting the second wit¬ 
ness to sign 

Ill —^Bronson v Martin, 51 N E 2d 
149, 3 84 III 129 

83. NY —In re Walton's Estate, 136 
NTS 2d 690. 206 Misc 908 

Ohio—^In re Wood's Will, Prob, 67 
NE2d 11 

68 C J p 698 note 72 

84. NT—-In re Dook, 7 NTS 298, 

64 Hun 635, afflimed 27 NE 408, 
125 NT 762 

85 Ark—^Anthony v College of the 
Ozarks, 180 SW2d 321, 207 Ark 
212 

Ohio—Blagg V Blagg, 9 NE3 2d 991, 

65 Ohio App 618 
Wituesses separa-fcely attestuig* 

Where testatrix stated to first at¬ 
testing witness that instrument was 
her will and witness recognized tes¬ 
tatrix' signature, and testatrix told 
second attesting witness that first 
witness had signed and second at¬ 


testing witness recognized testatrix* 
signature and that of first attesting 
witness, will was sufficiently execut¬ 
ed to be admitted to probate 
Kan—^Humphrey v Wallace, 216 P 
2d 781, 169 Kan 58 
80. Ohio —^Blagg V Blagg, '9 N B 2d 
991, 66 Ohio App 618 

87. DC—Betts v Donas, 172 F 2d 
759, 84 US App DC 206 

Ill—Bronson v. Martin, 61 NB2d 
149, 384 Ill 129—^In re Elkerton’s 
Estate, 44 N E 2d 148, 380 Ill 394 
—Brelie v Wilkie, 26 NB2d 476, 
1373 Ill 409 

Mass —Coxpug Xnrls cited tn Barber 

V Henderson, 22 NE2d 620, 621, 
304 Mass 3, 127 ADR 382 

Wis—In re Home's Will, 284 NW 
766, 231 Wis 227, rehearing denied 
285 NW 754, 231 Wi3 227. 

68 C J p 698 note 77 

88. Xn lUCassachusetts 

(1) The rule stated In the text 
prevails 

Mass—Barber v Henderson, 22 NE 
2d 620, 304 Mass 3, 127 ADR 
382, distinguishing and limiting 
effect of Deatherbee v Deatherbee, 
141 NE 669, 247 Mass 138—Nunn 

V Ehlert, 106 NE 163, 218 Mass 
471. D R A 1916B 87. 
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(2) Previously, the rule was to 
the contrary 

Mass —^Nunn v Ehlert, supra. 

68 C J p 698 note 80 [a] 

89. Ill—Hoover v Keller, 171 NE 
163, 339 Ill 126 
68 C J p 698 note 78 

90 Mont—^In re Bragg's Estate, 76 
P2d 67, 106 Mont 132 

91 Ky—Robertson v Robertson, 24 
S W2d 282, 232 Ky 572 

92. Iowa—^In re Kartells Estate, 
294 NW 367, 229 Iowa 238 

Or—Richardson v Oith, 66 P 925, 
69 P 456. 40 Or 252. 

93. NT—In re Banta's Will, 128 
NTS 2d 334, 204 Misc, 986. 

68 C J p 698 note 83 
Not IndispeJisable condition 
However, it has been held that 
there is no indispensable condition 
to the acknowledgment of a sub¬ 
scription to the will that the instru¬ 
ment with the signature visible, be 
physically present at the time 
NT—^In re Martin's Estate, *60 N.T 
S2d 777, 270 AppDiv. 876 

94. Or^—^Richardson v Orth, '66 P* 
925, 69 P 465, 40 Or. 262. 

68 C J p 698 note 84. 
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theory that it is the subscription and not the instru¬ 
ment which must be acknowledged, and that a signa¬ 
ture which IS neither seen nor identified can in 
no proper sense be said to have been acknowledged 
by the mere statement that it had been affixed to a 
paper which was characterized as a will 95 

It has been held that there is a sufficient com¬ 
pliance with the rule if the witnesses either saw the 
signature or had the opportunity of doing so ,96 and 
the instrument should not be refused probate be¬ 
cause, through Ignorance, carelessness, or indiffer¬ 
ence, the witnesses did not look closely to see the 
signature 97 However, it may be required that the 
signature be called to the attention of the attesting 
witnesses when the acknowledgment of the subscrip¬ 
tion is made 98 

(5) Time of Acknowledgment 

The acknowfedgment by the testator must be subse¬ 
quent to the signing of the instrument by him, and must 
precede the signing by the witnesses. 

The acknowledgment by the testator must be sub¬ 
sequent to the signing of the instrument by him,99 
or practically simultaneous with such signing,^ but 
it will be presumed in the absence of evidence to 
the contrary that he had signed it, signature being 
necessary to make it a will, and his request that wit¬ 
ness sign being equivalent to acknowledging that 
the testator had signed it 2 

In relation to signing by witnesses. In jurisdic¬ 
tions where the signing of the will by the testator 
before signing thereof by the witnesses is indis¬ 
pensable to its validity, as discussed supra § 176, 
acknowledgment by the testator of his signature 
when not made in the presence of the witnesses 
must precede in point of time the signing by the 


witnesses ,9 and the will is invalid if one of the 
witnesses affixes his signature before the testator 
has acknowledged his signature ^ 

d. Number of Witnesses to Signature or Ac¬ 
knowledgment 

The signature or acknowledgment must be made in 
the presence of the required number of witnesses, but 
generally need not be made in the presence of all of them 
at the same time 

The signature or acknowledgment must be made in 
the presence of as many witnesses as are required 
by statute,^ and this requirement cannot be over¬ 
looked or waived 6 However, it has generally,*^ al¬ 
though not universally,^ been held that it need not be 
made in the presence of all of them at the same time 
Hence, it is sufficient if the signature is made in the 
presence of part of the witnesses and acknowledged 
m the presence of the others 9 

§ 189. - Subscription by Witnesses in 

Presence of Testator 

a Necessity and purpose 
b Requisites and sufficiency in general 
c Presence in room or house 
d Effort or change of position necessary 
e. Subsequent acknowledgment of signa¬ 
ture 111 presence of testator 
f What testator must see or be able to 
see 

g Blind testator 

a. Necessity and Purpose 

It Is generally required by statute, in order to pre¬ 
vent imposition and fraud, that wills be attested and 
subscribed by the witnesses in the presence of the tes¬ 
tator. 

While in some jurisdictions there is no such re- 


95. N T —In re Abercrombie’s WilL 
48 NTS 414, 24 App Div 407 

96. NY—In re Laudy’s Will, 55 N 
E 914, 161 NT 429 

68 C J p 698 note 87 

97. N T —In re Laudy’s Will, su¬ 
pra 

68 C J p 699 note 88 

98 . NY—In re Banta's Will, 128 
NTS 2d 334, 204 Misc 985 

99. Ill—^Valentine v Second Bap¬ 
tist Church of Chicago, 127 N E 
178, 293 III 71 

Ky—Robertson v Robertson, 24 S 
W 2d 282, 232 Ky 572 

1 Ky—^Robertson v Robertson, su¬ 
pra- 

2 Ill —^Valentine v Second Baptist 
Church of Chicago, 127 NE 178, 
293 III 71. 

3- N J —^In re Wheary’s Estate, 14 
A 2d 489. 18 NJMisc. 436 

68 C.J. p 699 note 94 


4. NJ—^In re Sutterlm*s Will, 132 
A 115, 99 NJEq 363 

68 C J. p 699 note 95 

5. Cal—In re Jianito’s Estate, 228 
P2d 60, 102 Cal App 2d 736—In re 
Lynch’s Estate, 161 P 2d 24, 70 
Cal App 2d 392 

Ky—Lowrance v Moreland, 221 S 
W2d 62, 310 Ky 633 

N J —In re Kugler’s Will, 1 A 2d 
642, 124 N JEq 309 
In re Wheary’s Estate, 14 A 2d 
489, 18 NJMisc 436. 

NT—In re Banta’s Will, 128 NTS 
2d 334, 204 Misc 985 

ND—Collins v. Stroup, 3 NW 2d 742, 
71 ND 679 

Va—^French v Beville, 62 $E2d 883, 
191 Va 842 

68 C J p 699 note 97 

6. NT —^In re Redway’s Will, 266 N 
TS 848, 238 App Div 663. 
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7. Mont—In re Woodburn’s Estate, 
273 P2d 391 

NT—In re Banta's Will, 128 NTS 
2d 334, 204 Misc 985 

N D —Collins V Stroup, 3 N W 2d 
742, 71 ND 679 

Okl—Moore v Glover, 163 P 2d 
1003, 196 Okl 177 

68 CJ. p 699 note 1 

8. Cal —^In re Krause's Estate, 117 
P 2d 1, 18 Cal 2d 623 

N J —In re DuBois’ Estate, 76 A 2d 
33, 9 N J Super 280 
In re Kugler’s Will, 1 A 2d 642, 
124 NJEq 309 

68 CJ p 699 note 2 

9. Ky —^Damaby v Halley's Ex’r, 
208 SW2d 299, 306 Ky 607. 

NY—In re Banta’s Will, 128 NTS 
2d 334, 204 Misc 985 

ND—Collins V Stroup, 3 N W 2d 742, 
71 ND 679 

68 C J. p 700 note 3. 
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qmrement,^^ jt is very generally held, under stat¬ 
utes to that effect, that wills are required to be at¬ 
tested and subscribed by the witnesses in the 
presence of the testator.^^ These statutes are man¬ 
datory in charactcri2 ^nd must be strictly adhered 
to,^2 and, unless substantially complied with, the 
will is void This rule, of course, requires the 
will to be subscribed in the presence of the testator 
by as many witnesses as are required by statute, and, 
if fewer of the witnesses subscribe m his presence, 
the will IS void 

Purpose of statutes The purpose of these stat¬ 
utes IS to prevent imposition and fraud,^^ to insure 
identity,to enable the testator to know that the 
witnesses have actually signed the instrument he 
intends as his will,^^ and to prevent the substitution 
of some other writing in place thereof 

b. Requisites and Sufficiency in General 

While some decisions have held it to be Indispensable 
that the signing by the witnesses occur where the testa¬ 
tor could see it if he chose to do so, others have held it 
to be sufficient that they sign within the hearing, knowl¬ 
edge, and understanding of the testator. 


Many decisions have held that, in order to satisfy 
the requirements of statutes requiring witnesses to 
subscribe the will in the presence of the testator, it 
IS indispensable that the signing occur where the 
testator as then circumstanced could see witnesses 
signing their names to the instrument if he chose to 
do so,20 unless he was blind 21 Accordingly, the 
witness should be actually withm the reach of the 
testator’s organs of sight, and the requirements of 
the statute are not satisfied if he cannot see the act 
of signing, but merely concludes from the surround¬ 
ing circumstances and from what he understands is 
going on that an attestation is taking place.22 How¬ 
ever, if the testator is able to see the witnesses sign 
the will if he chooses, the requirements of the stat¬ 
ute are satisfied whether or not he avails himself 
of the opportunity to do so 23 In other words, the 
power to see and actual sight are equivalent and 
convertible terms 24 

On the other hand, a number of decisions have 
adopted a less stringent rule than that stated above, 
substantial compliance with the statute being sufii- 


10 NT—In re Roe’s Will, 143 N 
T S 999, 82 Misc 565 
68 CJ p 700 note 6 

11. Del—In re Kemp's Will, 186 A 
890, 7 WWHarr 614 
Ga—Whitfield v Pitts, 53 S E 2d 
549, 205 Ga, 269 

Ky—Prichard v Kitchen, 242 SW 
2d 988—Damahy v Halley’s Ex’r, 
208 SW2d 299, 306 Ky 697—Ry- 
bolt V Futrell. 176 SW2d 269, 
296 Ky 158 

Mass—^Putnam v Neuhrand, 109 K 
E 2d 123, 329 Mass 453 
Mich—^In re Cytacki's Estate, 292 
NW 489, 293 Mich 665 
Miss—Phifer v McCarter, 76 So 2d 
258 

N J—In re Cook's Estate, 179 A 259, 
118 NJEq 288, 99 ALR 551 
NC—In re Franks' Will, 56 S E 2d 
668, 231 ]Sr C 252, rehearing’ denied 
57 SE 2d 315, 231 NC 736 
Or—In re Demaris' Estate, 110 P 
2d 671, 166 Or 36 

Pa—In re Morris* Estate, Orph, 21 
Wash Co 120 

Tenn —Hickey v Beeler, 171 S W 2d 
277, 180 Tenn 31 

Tex—^Venner v Layton, CivApp, 244 
S W 2d 852, error refused no re¬ 
versible error—Gainer v Johnson, 
Civ App , 211 S W 2d 789—Zaruba 
V Schumaker, CivApp, 178 SW2d 
542 

WVa—Wade v Wade. 195 SB 339. 
119 WVa 596, 115 ALR 686. 

Xn Arkansas 

(1) Under the statute enacted in 
1949, the rule stated in the text 
prevails. 


Ark—Meek v Bledsoe, 253 SW2d 
369, 221 Ark 395 

(2) Piior thereto it was not re¬ 
quired that wills shall be attested 
and subscribed in the presence of the 
testator 

Aik —In re Cornelius' Will, 14 Ark 
675 

68 C J p 700 note 6 [a] 

12. Or—In re Demaris' Estate, 110 
P 2d 571. 166 Or 36 

68 C J p 700 note 10 

13. Cal—In re Jianitos' Estate, 228 
P2d 60, 102 Cal App 2d 736 

14. Ill—Hackett v Hicks, 53 NE 
2d 742, 322 Ill App 76 

Mont—Miller v Talbott, 139 P 2d 
602, 115 Mont 1 

Neb—In re Cagle's Estate, 270 NW 
664, 132 Neb 47 

NY—In re Banta’s Will, 128 NTS 
2d 334, 204 Misc 986, applying Que¬ 
bec law 

ND—Collins V Stroup, 3 NW2d 
742, 71 ND 679 
68 C J p 700 notes 11, 12 

15. Ky—Catlett v Satterfield, 251 
SW. 659, 199 Ky 617. 

68 CJ p 700 note 13 

16. Ky—McKee v McKee’s Ex'r, 160 
S W 261, 165 Ky 738 

68 CJ p 700 note 6 
To prevent diversion of estate 
The reason for the formalities is 
to prevent the diversion of the es¬ 
tate of a decedent from those who 
would take it under statutes of de¬ 
scent and distribution, except where 
decedent has clearly and deliberately 
expressed an intention to so divert it | 
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Ohio—Sherman v Johnson, 112 NE 
2d 326, 159 Ohio St 209 

17 . Ky—McKee v McKee's Ex'r, 160 
S W 261, 156 Ky 738 
68 C J p 700 note 7 
18 US—^Welch V Kirby, Mo, 255 
F 451, 166 CCA 527, certiorari de¬ 
nied 39 set 386, 249 US 612, 63 
LEd 801 

68 C J p 700 note 8. 

19. Kan —^Kitchell v. Bndgeman, 
267 P 26, 126 Kan 146 

68 CJ p 700 note 9 

20. Ill—Walker v Walker, 174 NE 
641, 342 Ill 376 

68 C J p 701 note 21 

21. Mich—^Aikin v Weckerly, 19 
Mich 482 

Wis—In re Downie’s Will, 42 Wis 
66 

Signing in presence of blind te^^ta- 
tor see infra subdivision g of this 
section 

22 Ill—^Walker v Walker, 174 NE 
641, 342 Ill 376 
68 C J p 701 note 24 

23. Ill—Bronson v Martin, 61 NE. 
2d 149, 384 Ill 129 

Mo —Callaway v Blankenbaker, 141 
S W2d 810, 346 Mo 383 
68 CJ p 701 note 25 

24. Va—^Nock V. Nock's Ex’rs, 10 
Gratt 106, 61 Va. 106 

actual sight were requisite 
if a man did but turn his 
back or look off, though literally 
present by being at the spot where 
the thing was done, the attestation 
would be invalid " 

NC—Bynum v. Bynum, 33 NC. 632, 
637. 
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cient 25 Thus, in determining whether the statutory 
requirement of subscription by the witnesses in the 
presence of the testator has been satisfied, due re¬ 
gard must be had to the circumstances of each par¬ 
ticular case, 26 since the statute does not require 
absolutely that the witnessing must be done in the 
actual sight of the testator or even within his range 
of vision, 27 and if they sign within his hearing, 
knowledge, and understanding, and so near as not to 
be substantially away from him, they are considered 
to be in his presence 28 

In some instances, under the “conscious presence 
rule,” discussed below, the testator need not actually 
view the act of signing by the witnesses, provided 
they sign within his hearing, he knows what is 
being done, and the signing by the testator and the 
witnesses constitute one continuous transaction 29 
In others, the subscribing witnesses are regarded as 
subscribing in the testator’s presence, if their posi¬ 
tion and that of the testator, and their proximity 
to him, are such that, but for some physical in- 
fiimity which did not otherwise affect him, he 
could see or hear what they were doing, and if he 
knew and was conscious of and understood what 
took place 20 

Conscious presence** In general the words 
“presence of testator” in the statutes requiring wills 


WILLS § 189 

to be subscribed by witnesses in the presence of the 
testator mean a “conscious’^ presence Thus, it is 
essential that the testator be mentally capable of 
recognizing and actually conscious of the act per¬ 
formed before him ,22 and it is not sufficient that 
the testator and witnesses be merely present to¬ 
gether at the same time and place 23 in accordance 
with these principles, the subscription is not made in 
the testatoi’s presence, if at the time of subscribing, 
from sleep or other cause, he is unconscious of the 
act of subscribing,24 and is no longer possessed 
of the essential element of intelligent consciousness 
without which there can be no valid will 25 Con¬ 
versely, it has been held that the witnesses are in 
his presence whenever they are so near he is con¬ 
scious where they are and what they are doing 
through any of his senses 26 

c. Presence in Eoom or House 

Depending on the circumstances, a subscription m the 
same room where the testator is or m another room or 
house may be sufficient to satisfy the statutory require¬ 
ments ^ 

Depending on the circumstances, a subscription 
either in the same room where the testator is or in 
another 100 m or house may be sufficient to satisfy 
the requirements of the statute,27 since, as the rea¬ 
son for requiring subsciiption to be m the presence 


25 Mich—In re Lane’s Estate, 251 
N W 590, 266 Mich 639 
Okl—Moore v Glover, 163 P 2d 1003, 
196 Okl 177 

26. Mich —In re Cytacki's Estate, 
292 NW 489, 293 Mich 655—In re 
Lane’s Estate, 251 NW 590, 265 
Mich 539—Cook v Winchester, 46 
NW 106, 81 Mich 581, 8 LRA 
822 

Particular circiunstaiices to he con¬ 
sidered 

In determining whether testator 
was aware that signatures of wit¬ 
nesses to will were being written in 
another room, court could consider 
fact that testator had asked physi¬ 
cian to prepare will and that both 
physician and his wife, witnesses, 
were present when testator signed, 
and where testator was on bed in 
treatment room with door open into 
waiting room and physician witness¬ 
ed will in consultation room on the 
opposite side of waiting room with 
door open and in presence of testa¬ 
tor’s relatives, contestants of will, 
were circumstances which could 
properly be considered in determin¬ 
ing whether physician who could not 
be seen by testator when signing 
will signed in presence of testator 
Or—^In re Demans’ Estate, 110 P 2d 
671, 166 Or 36 

27. Mich—In re Cytacki’s Estate, 
292 NW. 489, 293 Mich 665—In re 


Lane’s Estate, 251 NW 590, 265 
Mich 639—Cook v Winchester, 46 
NW 106. 81 Mich 581, 8 LRA 
822 

Or—In re Demans’ Estate, 110 P 2d 
571, 166 Or 36 

28. Kan —^Kitchell v Bridgeman, 
267 P 26, 126 Kan 145 

Mich—In re Cytacki’s Estate, 292 
NW 489, 293 Mich 655—In re 
Lane's Estate, 261 NW 590, 265 
Mich 639—Cook v Winchester, 46 
NW. 106, 81 Mich 581, 8 LRA 
822 

Or —In re Demans’ Estate, 110 P 2d 
671, 166 Or 36 

29. Cal —In re Tracy’s Estate, 182 
P2d 336, 80 CalApp2d 782 

30 Mass—Raymond v Wagner, 59 
NB 811, 178 Mass 315—Riggs v 
Riggs, 135 Mass 238, 46 Am R 464 

31. Cal —^In re Tracy's Estate, 182 
P2d 336, 80 CalApp2d 782 

68 C J p 701 note 15 

32. Or—In re Demans’ Estate, 110 
P 2d 571, 166 Or 30 

68 C J p 701 note 16 

33. Va—Chappell v Trent, 19 SE 
314, 90 Va 849 

34. Va —Chappell V Trent, supra. 

68 C J P 701 note 18 

35. Va—Chappell v Trent, supra 

36. NH—^Healey v Bartlett, 59 A, 
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617. 73 NH 110, 8 Ann Cas 413 
and note 

Or—In re Demans’ Estate, 110 P 2d 
671, 166 Or 36 

37. Mich —In re Cytacki's Estate, 
292 NW 489, 293 Mich 555—In re 
Lane’s Estate, 251 NW 590, 265 
Mich 639—Cook v Winchester, 46 
NW. 106, 81 Mich 581, 8 LRA 
822 

68 C J p 702 note 30 
Statutory requirements held satisfied 
Where testator lying on bed in 
treatment room of physician’s clinic 
requested physician to prepare will 
and physician went through adjoin¬ 
ing waiting room in which testator's 
relatives were waiting, and into con¬ 
sultation room leaving doors open 
and typed will and took it to tes¬ 
tator and explained contents, and 
testator signed in presence of phy¬ 
sician and began signing before 
physician’s wife left room, and later 
physician and wife in consultation 
room with doors open so that tes¬ 
tator could see physician's wife but 
not the physician, signed as wit¬ 
nesses, within range of view of tes¬ 
tator's relatives in adjoining waiting 
room, physician and wife substan¬ 
tially complied with requirements 
of statute requiring witnesses to 
subscribe in “presence of testator” 
Or—In re Demans’ Estate, 110 P.2d 
671, 166 Or 36. 
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of the testator is precisely the same whether the 
subscription is in the same room or a different 
room, the law will apply the same test of presence 
to both cases 38 There is, however, a distinction be¬ 
tween a subscription in the same room with the 
testator and a subscription in another room, in that 
the first IS pnma facie a subscription in the presence 
of the testator,39 whereas, if the subscription is in 
another room, the presumption is that the witnesses 
did not subscribe in the presence of the testator ^9 
However, in neither case is the presumption con¬ 
clusive ,^1 and It is subject to rebuttal^^ and must 
yield to proof ^3 

It IS well settled that the signing of a will by 
witnesses in another room is sufficient if the testator 
sees or could see the witnesses sign if he chooses to 
do so Thus, the moment the range of vision 
becomes unobstructed, the distinction between the 
same room and different rooms ceases, the partition 
wall is broken down, and the two rooms are turned 
into one^^ On the other hand, if the signing m 
another room is outside of the testator’s range of 
vision, it is not signed in the presence of the tes¬ 
tator and is insufficient ^6 

Conversely, a signing may be out of the presence 
of the testator even though it actually takes place 
m the same room^*^ Thus, although the will is 
signed in the same room, it is not signed in the 
testator’s presence if the signing is done in a 
clandestine and fraudulent manner.^S 

Testator in conveyance near house tn which will 
IS signed. It has been held that the statutory re¬ 
quirement that the witnesses sign the will m the 
presence of the testator is not complied with where 
the testator was in a parked automobile and the 
witnesses were inside a building through which the 
testator might have seen the witnesses, but could 


not have seen the will ^9 Certainly, if a change of 
position on his part was necessary to enable him 
to see the witnesses sign, the will was not signed 
in his presence ^9 

d. Effort or Change of Position Necessary 

Decisions differ as to whether it is essential that the 
testator be able to see the signing by the witnesses with¬ 
out effort or change of position, and the effect of physical 
inability to make such a change of position. 

In some decisions it is either held or said without 
qualification that, in order to satisfy the statutory 
requirement that a will be signed by the witnesses 
in the presence of the testator, it is indispensable 
that he shall be able, without effort and without 
change of position, to see the act of signing^i and 
that it IS of no consequence that he was physically 
able to change his position so as to see the act of 
signing In other decisions a will is subscribed 
in a testator’s presence where, by moderate effort 
on his part, or without any material change of 
position, he could have seen the act of signing, and 
had the physical capacity to make the effort or 
change of position,^^ where he had the physical 
ability to change his position and by doing so could 
have seen the proceeding,^^ or where some change 
in the testator’s posture is requisite to bring the ac¬ 
tion of the witnesses within the scope of his vision, 
and such movement is not prevented by his physical 
infirmity, but is caused by an indisposition or in¬ 
difference on his part to take visual notice of the 
proceeding 

Physical incapacity to change position. The 
weight of authority is to the effect that whether 
the signing is in the same room or in another 
room, if It is impossible for the testator to see 
the witnesses sign the will without changing his po¬ 
sition, and he is physically incapable of doing so 


38. Mich—^In re Cytacki’s Estate, 
292 NW 489, 293 Mich. 555—In 
re Lane's Estate, 261 NW 590, 
265 Mich 539—Cook v Winchester, 
46 NW 106, 81 Mich. 681, SLR 
A 822 

68 C J. p 702 note 31 

39. Ky —^Poindexter’s Adm’r v Alex¬ 
ander, 125 SW2d 981, 277 Ky 147 

68 C J p 702 note 32 

40- Ky—Poindexter's Adm’r v Al¬ 
exander, 125 SW2d 981, 277 Ky 
147 

68 C J p 702 note 33 

41- Ga.—Lamb v Girtman, 26 Ga 
625 

68 CJ p 702 note 34. 

42. Ga.—Lamb v. Girtman, 26 Ga 
625 

43. Miss.—^Watson v- Pipes, 32 Miss 
451. 


Va—Neil V Neil, 1 Leigh 6, 28 Va 6 

44 Cal—In re Tracy’s Estate, 182 
P 2d 336, 80 CalApp2d 782—In re 
Jacobs’ Estate, 76 P 2d 128, 24 
Cal App 2d 649 

Ky—Poindexter’s Adm’r v Alexan¬ 
der, 126 SW2d 981, 277 Ky 147 

68 C J p 702 note 37 

45. Va—^Nock v Nock’s Ex’rs, 10 
Gratt 106, 120, 61 Va 106, 120 

46. Ill—Hackett v Hicks, 63 NB 
2d 742, 322 Ill App 76 

Ky—Poindexter’s Adm’r v Alexan¬ 
der, 126 SW2d 981, 277 Ky. 147 

68 C J p 703 note 39 

47. Ky—Poindexter’s Adm’r v. Al¬ 
exander, supra. 

48. Ill—^Ambre v Weishaar, 74 Ill 
109 

N.C—Bynum v Bynum, 33 N C. 632. 

^CY>± 


49. Ala—Green v. Davis, 153 So 
240, 228 Ala. 162. 

50 . Ill—Walker v Walker, 174 NE 
541, 342 Ill 376 

51. Ill—Walker v WaUcer, 174 NE 
541, 342 Ill 376 

68 C J p 703 note 44 

52. SC—Reynolds v. Reynolds, 28 
SCL 263, 40 Am-D 599. 

68 CJ p 703 note 45 

53. Md —Bnttingham v Britting- 
ham, 127 A 7'37, 147 Md. 163 

68 C J p 703 note 46 

54. Miss—Walker v. Walker, 7 So 
491, 67 Miss 629—^Watson v- Pipes, 
32 Mi&s 451 

55- Mich—Maynard v. Vinton, 26 N 
W 401, 69 Mich 139, 149, 60 Am 
R 276—^Aikm v. Weckerly, 19 

Mich. 482, 604. 
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Without assistance, and on this account he does not 
see the witnesses subscribe, the will is not witnessed 
in his presence and the fact that the testator 
might have caused himself to be moved into a posi¬ 
tion where he might have seen the witnesses sub¬ 
scribe docs not affect the operation of this rule 
Moreover, the rule has been extended to cases where 
the testator, although physically capable of changing 
his position so as to see the witnesses sign the will, 
could not do so without endangering his life and 
disobeying the instructions of his physician 58 

On the other hand, notwithstanding the testator’s 
physical incapacity to change his position so that 
he may see the witnesses sign the will, it may be 
considered as signed in his presence where it is 
signed within his line of vision, if he had been able 
to look a few feet from him and where he could 
hear all that was said and knew and understood all 
that was done 59 Similarly a will has been regarded 
as attested in the presence of the testator if he 
understood and was conscious of what the witnesses 
were doing when they signed the will and could, if it 
had not been for his physical infirmities, readily 
have changed his position so that he could have seen 
and heard what they were doing when they wrote 
their names, if he had been so disposed 

The effect of the blindness of the testator is dis¬ 
cussed infra subdivision g of this section 

Change of position necessary to avoid seeing 
subscription Obviously, a will is subscribed in the 
presence of the testator where he is so situated that 
he is obliged to see the witnesses sign unless he 
closes his eyes or changes his position by turning his 
head away 5^ 

e. Subsequent Acknowledgment of Signature in 
Presence of Testator 

Authorities differ as to whether the statutory re¬ 
quirement that the testator witness the attestation is 
satisfied where the witnesses, subsequent to their sign¬ 
ing outside the presence of the testator, acknowledge 
their signatures in his presence. 

Generally, statutes requiring wills to be subscribed 


by the witnesses in the presence of the testator are 
not satisfied by their signing the will outside of his 
presence and subsequently acknowledging their sig¬ 
natures in his presence,62 even though this is done 
with the testator’s assent and approval 53 In con¬ 
tradiction of the foregoing views, a recognition to 
the testator by the witnesses of their signatures 
immediately after subscription has been considered 
a substantial and satisfactory compliance with the 
requirements of the statute,54 and in some jurisdic¬ 
tions where the act of signing by the witnesses was 
within the hearing, knowledge, and understanding 
of the testator, although not within his sight, and in 
addition thereto there was an acknowledgment of 
their signatures by the witnesses, assented to, and 
approved by, the testator, the subscription was re¬ 
garded as in the presence of the testator 55 

f. What Testator Must See or Be Able to See 

Authorities differ as to Just how much the testator 
must be able to see of the actual signing of the will by 
the witnesses 

In numerous decisions it is held or stated without 
qualification that the testator must see or be able to 
see the witnesses in the act of subscribing the will,55 
in order that he may satisfy himself by ocular 
demonstration that they are witnessing the very 
paper he designed to be his last will 5'^ Thus, the 
statutory requirement is not complied with where 
the testator was in such a position relative to the 
witnesses that he could have seen the witnesses but 
could not have seen the will, 58 and a will was not 
signed in the presence of the testator where the tes¬ 
tator could have seen only the backs of the wit¬ 
nesses as they sat writing but could not have seen 
their faces, arms, or hands, or the paper on which 
they wrote 59 

On the other hand, it has been held that where 
the testator can see enough of the act of signing 
to know that the witnesses and the will are in his 
pi esence and that the former are signing their names 
as witnesses, the statutory requirement is sufficient¬ 
ly complied with, although the bodies of the wit- 


56 Mich—Maynard v Vinton, 26 N 
\V 401, 59 Mich 139, 149, 60 Am R 
276 

68 C J p 704 note 49 

57 Va—Neil v Neil, 1 Leigh 6, 28 
Va 6 

68 C J p 704 note 60 

58. NC—Jones v Tuck, 48 N C 202 
68 C J p 704 note 61 

59. Mass—Riggs v Riggs, 136 
Mass 238, 46 Am R 464 

68 O J p 704 note 62. 

94 C J S —65 


60. NH—Healey v Bartlett, 69 A 
617, 73 NH 110, 6 Ann Gas 413 

68 C J p 704 note 63 

61. Va—Baldwin v Baldwin’s Ex’r, 
81 Va. 405. 69 AmB 669 

62. Tenn—^Eslick v Wodicka., 215 
SW2d 12, 31 TennApp 333 

68 C J p 704 note 66, p 705 note 68 

63. Tenn—^Eslick v Wodicka, 216 
SW2d 12, 31 TennApp >333 

68 C J p 706 note 67 
64:. Va—Sturdivant v. Birchett, 10 
Gratt 67, 61 Va 57 
68 C J p 705 note 59 
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65. Mich—Cook v Winchester, 46 
NW 106, 81 Mich 681, 8 LRA 
822 and note, followed in Cunning¬ 
ham V Cunningham, 83 NW 58, 
80 Minn. 180, 81 Am S R 266, 51 
LRA 642 

66. Ga—Reed v Roberts, 26 Ga 
294, 300, 71 AmD 210 

68 C J p 705 note 61 

67 Ala—^Hill V Barge, 12 Ala 687 

68. Ala—Green v Davis, 153 So 
240, 228 Ala 162 

69 NC—Graham v Graham, 32 N, 
C 219. 
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nesses, when the signing is done, are between the 
testator and the table, so that he cannot see the pen 
or the letters traced by it, or, probably, the hand 
holding the pen Moreover, a similar conclusion 
has been reached where it was held that if the wit¬ 
nesses were in the range of the testator’s vision, the 
will will be considered as having been signed in 
his presence, although the testator could not see 
their forearms and writing hands, and the paper it¬ 
selfThe statutory requirement was considered 
sufficiently complied with where the testator could 
see the motion of the pen on the paper, although he 
could not distinguish the letters the pen was form¬ 
ing ^2 

g. Blind Testator 

While, in determining whether the statutory require¬ 
ment has been satisfied, some decisions use the same 
test with respect to blind testators as with those who 
can see, other decisions require that a blind testator 
must be made aware, by senses other than sight, of the 
subscription by the witnesses 

Some decisions hold that the statutes providing 
that wills shall be subscribed by the witnesses 
in the presence of the testator require neither more 
nor less in the case of a blind testator than of one 
who can see “^3 Thus, a will is signed in the pres¬ 
ence of a testator who is blind where he could have 
seen the same had he not been blind,even though 
the will was signed in a room connected by an open 
archway with the room occupied by the testator 
In one decision a signing of the will in the same 


room with the testator was signing in his presence 
and satisfied the requirements of the statute'^6 

Other decisions formulate a stricter rule, and it 
is either held or said that if the testator is blind the 
superintending control, which in other cases is exer¬ 
cised by sight, must be transferred to the other 
senses by means of which he must be made aware 
that the witnesses subscribed the will in his pres¬ 
ence 77 However, if this requirement is satisfied 
the will will be considered as having been subscribed 
in his presence 78 

§ 190 - Signing by Witnesses in Pres¬ 

ence of Each Other 

While It IS not generally required that the attesting 
witnesses should subscribe their names in the presence 
of each other, some juiisdictions expressly so require by 
statute 

In most jurisdictions, since no requirement to that 
eifect IS contained in the applicable statutes, it is 
not necessary that the attesting witnesses should 
subscribe their names m the presence of each 
other 79 However, in those jurisdictions in which 
the statutes expressly require that the will shall be 
subscribed by the attesting witnesses m the presence 
of each other, if this requirement is not complied 
with, the will is void 30 

Even where the requirement exists, it is not 
necessary that all the attesting witnesses should ac¬ 
tually see each other sign the will, but it will be 


*70 Okl —Corpus Jnns quoted in 
Moore v Glover, 163 P 2d 1003, 
1006, 1007, 196 Okl 177 
68 G J p 705 note 64 
71- Okl —Corpus Juris quoted m 
Moore v Glover, 163 P 2d 1003, 
1006, 1007, 196 Okl 177 
o8 C J p 705 note 65 
72 IST J —^Ayres v Ayres, 12 A 621, 
43 N JEq 565 

Okl —Corpus Juris quoted in Moore 
V Glo\er, 163 P 2d 1003, 1006, 1007, 
196 Okl 177 

73. US—^Welch v Kirby, Mo, 255 
F 451, 166 CCA 527, cert.orari 
denied 39 S Ct 386. 249 US 612, 
63 LrEd 801 

74 . U S —elch v Kirby, supra 
€8 C J p 706 note 68 

75 US—Welch v Kiiby, supra 

76 Va—Boyd v Cook, 3 Leigh 32, 
30 Va 32 

77 N C —^In re Allred’s Will, 86 S E 

1047, 170 isrc 153, L R A1916C 

946, Ann Cas 1916D 788 

68 C J p 706 note 72 

78 N" C —^In re Allred’s Will, supra 
68 C J p 706 note 73 

79 Cal —In re Armstrong’s Estate, 
64 P2d 1093, 8 Cal 2d 204 


Ga—Whitfield v Pitts, 53 S E 2d 
549, 205 Ga 259 

Ky—^Darnaby v Halley’s Ex’r, 208 
S W2d 299, 306 Ky 697 

Miss—Phifer v McCarter, 76 So 
2d 258—^Austin v Patrick, 176 So 
714, 179 Miss 718 

Mont—In re Woodburn’s Estate, 273 
P 2d 391 

N J —In re Cook’s Estate, 179 A 259, 
118 NJEq 288, 99 ALR 551 

N T —In re Connor’s Will, 100 N 

Y S 2d 879 

N C —In re Franks’ Will, 56 S E 2d 
668, 231 N C 252, rehearing denied 
67 SE2d 315, 231 NC 736 

Ohio—McFadden v Thomas, 96 N 
E 2d 254, 154 Ohio St 405 

Okl—Corpus Juris quoted in Moore 

V Glover, 163 P 2d 1003, 1007, 196 
Okl 177 

Pa —In re Ryan’s Estate, Orph , 34 
Del Co 380 

Tex —Venner y Dayton, Civ App , 
244 S W 2d 852, error refused no 
leversible error—Gainer v John¬ 
son, Civ App , 211 S W 2d 789— 

Ludwick V Fowler, Civ App, 19'3 
SW2d 692, error refused no re¬ 
versible error—Zaruba v Schu- 
maker. Civ App, 178 SW2d 642 

68 C J p 706 note 74 | 
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80 NY—In re Banta’s Will, 128 
NTS 2d 334, 204 Misc 985, ap¬ 
plying Quebec law 

WVa—Wade v Wade, 195 SB 339, 
119 WVa 596, 115 ALR 686 
68 C J p 706 note 76 

In Tennessee 

(1) Under a statute so pro\iding, 
the rule stated in the text is now 
applicable 

Tenn—Hickey v Beeler, 171 SW2d 
277, 180 Tenn 31 

Eslick V Wodicka, 215 S W 2d 
12, 31 Tenn App 333 

(2) The statute applies to personal¬ 
ty as well as to realty 

Tenn—Fann v Fann, 208 S W 2d 512, 
186 Tenn 127 

(3) The statute so requiring has 
been held valid 

Tenn—McClure v Wade, 235 S W 2d 
835, 34 Tenn App 154, 28 A L R 2d 
104 

(4) Formerly the rule was other¬ 
wise 

Tenn—Morrow v Person, 269 S W 2d 
665, 195 Tenn 370 
Howell V Brown, 7 Tenn App 
380 

68 C J p 706 note 74 
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sufficient that they have the opportunity to do so 
and could have seen each other sign if they had 
looked in the direction where the act of signing was 
being performed However, this much is neces¬ 
sary, and if one of the witnesses was in another 
room where his vision was necessarily impeded by 
a curtain, the statutory requirement is not satis¬ 
fied 

Acknowledgment of signatures in presence of 
each other While it has been held that where the 
attesting witnesses are required to sign the will in 
the presence of each other, the requirement is not 
satisfied by their acknowledgment in the presence 
of each other of their signatures previously and 
separately made, there is also some authority to 
the contrary ^4 

§ 191, - Requisites and Sufficiency of 

Subscription by Witnesses in Gen¬ 
eral 

a In general 

b Signature of person taking acknowl¬ 
edgment of will 

a. In General 

Generally, in order for one to become an attesting 
witness he must be aware of the character of the act 
and must subscribe his name with the intention of sign- 
ing as a witness. 

In order for a person to become an attesting wit¬ 
ness he must be aware of the character of the act 
which he is called on to perform, and must subscribe 
his name with the intention of signing as a wit¬ 
ness 85 Thus, the facts and circumstances attending 


hi*s signing must show that he is signing as a sub¬ 
scribing witness and not for some other purpose.8® 
However, if the surrounding facts and circumstanc¬ 
es indicate that he is signing as a witness, his 
secret intention not to act as a witness,8'^ or his 
private belief that he is acting in some other ca¬ 
pacity,88 does not make the will invalid. 

On the other hand, according to some cases there 
IS nothing in the statutes which requires proof of 
a specific intent to act solely as a witness,89 and 
no such intent is necessary where the person who 
IS relied on as a witness observed all of the events 
to which he is required to attest, and signed the 
instrument Accordingly, it does not necessarily 
follow that one did not sign as a witness merely 
because he also intended his signature to serve an¬ 
other purpose 

Hand of ivitness guided by another On the theory 
that there is actual physical participation by him 
in the act of signing, a will has been considered 
properly subscribed where the hand of the witness 
was guided by another in making the signature 
In one decision such subscription was sufficient, even 
though the witness was at the time able to write his 
name ^8 

Signing of testator*s name followed by signature 
of person so signing Where one subscribes the 
testator’s name and adds his own name to indicate 
that it was he who wrote the testator’s name, he 
will not be regarded as a witness to the will un¬ 
less the facts and circumstances show that he signed 
as a subscnbing witness and not only as an 
amanuensis 9^ Thus, while one who signs the 


81 Philippine—^Nera v Rimando, 18 
Philippine 450 

68 C J p 706 note 76 

82 Philippine—Nera v Rimando, 
supia 

83. Tenn—Eslick v Wodicka, 215 S 
W 2d 12, 31 TennApp 333 

84. AcknowledfiTment of one witaess’ 
sigiLatare 

Where testator and one witness, 
ten days after having afRxed then 
signatures to will in each other’s 
presence, went to place of business of 
second witness, who afhxed his sig¬ 
nature as a witness subsequent to 
testator's acknowledgment of will 
and identification of his signature, 
and first witness’ acknowledgment 
and identification of his signature, 
first witness’ acknowledgment, in ab¬ 
sence of any indicia of fraud or mis¬ 
understanding, was tantamount to 
actual writing of his name in pres¬ 
ence of testator and other witness 
as required by statute 
■W'Ya—^Wade v Wade, 195 SB 339, 
119 WVa 696, 115 A li R 686. 


85. Ky —Darnaby v Halley’s Bx’r, 
208 SW2d 299, 306 Ky 697—Love 
V Gibbs, 117 SW2d 987, 273 Ky ] 
775 

N Y —In re Hammer’s Estate, 72 N 
TS2d 636, affirmed 72 NTS 2d 
410, 272 AppDiv 822 
68 C J p 707 note 78 
86 Ky—Love v Gibbs, 117 S W 2d 
987, 273 Ky 776 

87. Ky—Love v Gibbs, supra 

88. Witness signing as executor 
Where testator told witness that 

instrument was will and requested 
witness to sign it, and witness saw 
testator sign and affixed his own sig¬ 
nature in testator’s presence, and in 
presence of another witness, witness 
could testify to authenticity of doc¬ 
ument and to circumstances sur¬ 
rounding its execution, and his sig¬ 
nature served to identify it, and will 
was properly authenticated even 
though witness may have thought he 
was signing in capacity of executor 
Cal—In re La Mont’s Estate, 248 P 
2d 1, 39 Cal 2d 566 
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Witness to testator’s signature by 
mark 

Fact that a person signed as a wit¬ 
ness to the testator’s signature be¬ 
cause the testator signed by mark 
does not aftect the validity of the 
subscription by the witness 
Tex—SaathofC v SaathofC CivApp, 
101 SW2d 910, error refused 

89. Cal —In re La Mont’s Estate, 

248 P2d 1, 39 Cal 2d 566 
90 Cal —In re La Mont’s Estate, 

supra 

91. Ky—Love v Gibbs, 117 S W 2d 
987, 273 Ky 775 

68 C J p 707 note 79 

92. NH—Lord v. Lord, 68 NH 7, 
42 AmR 665 

68 C J p 708 note 4 

93 N C —In re Pope’s Will, 52 S E. 
235, 139 NC 484, 111 Am S R 813, 
7 L R A ,N S , 1193 and note, 4 Ann. 
Cas 635 

68 C J p 708 note 6 

94- Ky —^Darnaby v Halley’s Ex'r, 
208 SW2d 299, 306 Ky 697—Love 
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testator’s name at his request and also subscribes 
his own immediately after it with the word “By” 
as a prefix thereto may be considered a subscribing 
witness,^® there is also authority to the contrary ,^6 

and It has further been held that on this state of 
facts the person so subscribing is not an attesting 
witness, even though the word “witness” follows 
the subscription of his name 97 

Signing surname of testator or of another witness 
In one jurisdiction where the statute requires a 
witness to a will to “sign his name as a witness,” 
where a witness inadvertently signed his own initials 
and the surname of the testator, the will was in¬ 
sufficiently executed, the view being taken that under 
this provision attesting witnesses shall sign and 
sign only in one way, by affixing their names 98 In 
another jurisdiction under a statute identical in its 
provisions a directly opposite conclusion has been 
reached, and it was held that a will, to the attesta¬ 
tion clause of which one of the witnesses signed the 
testator^s name, instead of his own name, the act 
having been done ammo attestandi, and without any 
fraud or intent wrongfully to personate another 
person, should be admitted to probate 99 So, also, 
in another jurisdiction where the statute requires 
wills to be “subscribed” by witnesses, it has been 
held that, where one witness in subscribing the will 
wrote his Christian name but completed the writing 
by inadvertently setting down the initial and sur¬ 


name of another witness whose signature preceded 
his, there was a sufficient subscription ^ 

Failure to write place of residence. Although a 
statute requires that the witnesses to a will write 
opposite their names their place of residence, on 
penalty of a designated amount recoverable by suit 
of any person interested in the property disposed 
of by the will, the failure of the witnesses to write 
their addresses after their names does not affect the 
validity of its execution or incapacitate the witnesses 
to testify thereto ^ With respect to penal liability 
rinder this statute, it has been held that the word 
“residence” does not require the addition of a 
street number and that the statute is sufficiently 
complied with where a witness stamped opposite his 
name with a small seal the words “Notary Public, 
New York County.”3 

b. Signature of Person Taking Acknowledgment 
of Will 

In general, a will is properly attested by one em¬ 
powered to take acknowledgments of written instruments, 
even though his signature is preceded by a certificate of 
acknowledgment. 

Generally, where one vested with the power to 
take acknowledgments of written instruments is 
asked by a testator to attest his will,^ or to take the 
testator^s acknowledgment thereof,^ the will is prop¬ 
erly attested by him as a witness, even though the 
signature is preceded by a certificate of acknowledg- 


V Gibbs, 117 SW2d 987, 273 Ky 
775 

95^ Ark—Abraham v. Wilkins, 17 
Ark 292 

Sigrnatiires following airtestatlon 
clause 

A scrivener, who prepared a will 
and wrote names of testator and one 
subscribing witness who were unable 
to write and under name of testator 
wrote "by” his own name, manifested 
intent to affix signature as attesting 
witness and not merely as amanuen¬ 
sis for testator, where attestation 
clause after which signatures were 
affixed recited "we at his request sign 
our names here and too in his pres¬ 
ence as attesting witnesses ” 

Ky—Love v Gibbs, 117 S W 2d 987, 
273 Ky 775 

Dual mteut of a person signing an 
attestation clause to seive both as 
witness and as scrivener for testator 
would not invalidate execution of 
will 

Ky—Love V Gibbs, supra 

96, Va—^Peake v Jenkins, 80 Va 
293 

97- Miss—Burton v. Brown, 25 So 
61 

68 C J p 709 note 19- 


98. Oal—In re Walker’s Estate, 42 
P 815, 1082, 110 Cal 387, 52 Am 
SR 104, 30 LR A 460 

99. NT—In re Jacobs’ Will, 132 N 
TS 481, 73 Misc 162 

68 C J p 709 note 21 

1. Mass—Smith v Buffum, 115 NB 
669, 226 Mass 400, L R A 1917D 897 

68 C J p 709 note 22 

2. NT—In re Phillips, 98 NT 267 
In re Wallace’s Will, 265 NTS 

898, 148 Misc 867 

3. NT—^Bossie V Edelson, 134 NT 
S 615, 76 Misc 234. 

4- NT—In re Douglas' Will, 83 N 
TS2d 641, 193 Misc 623—In re 
McAvish’s Estate, 293 NTS 246, 
161 Misc 887 

Va—^French v Beville, 62 S E 2d 883, 
191 Va 842 
68 CJ p 709 note 23 
Competence, as attesting witnesses, 
of officers executing acknowledg¬ 
ments of signatures of testator and 
witnesses see supra § 185 j 
Signature as deputy clerk 
A will not wholly wiitten by testa¬ 
tor but subsciibed and acknowledged 
by testator before two witnesses was 
not invalid because one of witnesses 
signed document in his official ca¬ 
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pacity as deputy clerk, since under 
statute relating to manner of exe¬ 
cuting a will all that was required 
of witness was to sign his name and 
fact that he attached more writing 
than was necessary did not vitiate his 
signature 

Kv—Madden v. Cornett, 160 S W 2d 
607, 290 Ky 268. 

5. Cal —In re Montgomery’s Estate, 
201 P 2d 569, 89 Cal App 2d 664 
Tex —Saatholf v Saathoff, Civ App , 
101 S W 2d 910, error refused 
Va—Corpus Juris cited in. Ferguson 
V Ferguson, 47 S B 2d 346, 353, 
187 Va 681 
68 C J p 709 note 24 
Certification by notary publio 
Where notary public saw testator 
make his mark on will in presence of 
one who signed as a witness in pres¬ 
ence of testator and notary, and the 
notary certified that mark had been 
made by testator who was unable to 
write his name because of nervous¬ 
ness and signed certification as no¬ 
tary public in presence of testator 
and such witness, the will so exe¬ 
cuted was entitled to probate as one 
duly executed in the presence of two 
competent subscribing witnesses 
Va —Ferguson v Ferguson, 47 S E 2d 
346, 187 Va 681. 
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ment Such attestation may be sufficient where the 
acknowledgment was not at the request but with 
the consent of the testator ^ 

These decisions proceed on the theory that the 
certification of the facts that the testator acknowl¬ 
edged the instrument to be his will and that the 
signature was his are appropriate to the attestation 
of the instrument that the taking of the acknowl¬ 
edgment by the officer and attaching his signature 
to the certificate are necessarily done for the purpose 
of evidencing the fact that he had witnessed the 
execution of the will,^ and that the certificate being 
superfluous and useless must be considered as sur¬ 
plusage which cannot have the effect of impairing 
the signature or vitiating the attestation ^ 

Officer not signmg as witness The fact that the 
officer who was requested to take the acknowledg¬ 
ment believed that he was not asked to sign as a 
witness and that he did not undertake to do so does 
not ordinarily impair the validity of his signature as 
a witness However, it has been held that where 
the character in which a person signs is merely that 
of a notary public purporting to take an oath, his 
signing IS not m compliance with the statute 

§ 192, - Signing by Mark, Initials, Fic¬ 

titious Name, or Description 

A Witness may effectually subscribe his name to a 
will by mark as well as by writing his name therein 

While a subscribing witness, like the testator him¬ 
self, signs most appropriately by subscribing his 
name in his own handwriting, and there is much rea¬ 
son why a witness intelligent and able-bodied enough 
to do this should be chosen to perform the of¬ 


fice,it IS nevertheless well settled, except as it 
may be otherwise provided by statute,that, just 
as a will may be validly executed by the testator by 
mark, as discussed supra § 172, a witness may ef¬ 
fectually subscribe his name by mark as well as by 
writing his name therein The reason of the lule 
allowing the testator to sign by mark applies equal¬ 
ly to the subscribing witness,and it has been held 
that the failure of the person writing the witness' 
name to sign his own name as witness of the fact 
that he so wrote the name does not invalidate a 
signing by mark, although the statute provides that 
a ''signature'' is to be held to "include mark, when 
the person cannot write, his name being written near 
it, and witnessed by the person who writes his name 
as a witness 

Initialsj fictitious name A witness may subscribe 
his name by initials,!'^ or even by a fictitious name 
if used without the purpose of impersonating an¬ 
other IS 

§ 193. - Signing of Witness* Name b/ 

Third Person at his Request 

Decisions differ as to whether the signing of the 
name of the witness in his presence and at his request 
by another constitutes a sufficient subscription of the 
will, Without the making of any mark or any other physi¬ 
cal act on his part 

According to some decisions, the signing of the 
name of the witness m his presence and at his 
request by another constitutes a sufficient subscrip¬ 
tion of the will without his performance of any 
physical act, such as making his mark or touching 
the pen, or having his hand guided by the person 
subscribing at his request,^^ and such signing may 
be done by another attesting witness ^0 In at least 


6. BI—Merrill v Boal, 132 A 721, 
47 R I 274, 45 ADR 830 

7. US —^Keely v Moore, App D C , 
25 set 169, 196 US 3S, 49 D Ed 
376 

68 C J p 710 note 26 

8. Ark —Payne v Payne, 16 S W 1, 
54 Ark 415 

68 C J p 710 note 27 

9. Iowa—In re Bybee’s Estate, 160 
NW 900, 179 Iowa 1089 

68 C J p 710 note 28 
Itaperfect oertifleate 

Pact that notary who was request¬ 
ed to sign will as a witness and who 
intended to sign as a witness made 
an imperfect certificate when he sign¬ 
ed the will, to effect that the othei 
witness was a witness to the signa¬ 
ture of the testator, did not invali¬ 
date will 

Va —^French v Seville, 62 S B 2d 883, 
191 Va, 842, 


10. N H—Tilton V Daniels, 109 A 
145, 79 NH 368, 8 ADR 1073 

68 C J p 710 note 29 

11. N'T—In re Hammer’s Estate, 72 
N‘TS2d 636, affirmed 72 N Y S 2d 
410, 272 App Div 822 

Particular ciroumstaiLCds held within 
rule 

Where the preponderance of the 
evidence showed that the testatrix 
asked a notary public to sign the 
will, and to take the oath of herself 
and the other witness, and put his 
seal on, and the notary administered 
the oath to the other witness and 
signed his name under the ordinary 
jurat, the evidence does not show an 
intention that the notary should and 
did subscribe as an attesting witness 
to the codicil 

N’T—^In re McDonough's Estate, 193 
NTS 734, 201 App Div 203 

12. Ark—^Davis v Semmes, 9 SW 
434, 51 Ark 48 
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280, 91 Tenn 183, 30 Am SR 875 

13. Ala—Wade v Cole, 77 So 234, 
200 Ala 691 
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14. Ky—Love v Gibbs, 117 SW2d 
987, 273 Ky 775 

68 CJ p 707 note 95 

15. Ark —Davis v Semmes, 9 S W 
434. 51 Ark 48 

NT—^Morris v KniflBln, 37 Barb 336 

16. Ark—^Davis v Semmes, 9 SW 
434, 51 Ark 48 

68 C J, p 708 note 99 

17. NH—Lord v Lord. 58 NH 8, 
42 AmR 565 

68 C J. p 708 note 1. 

18. NH—Lord v Lord, supra 

19. Kan—Schnee v Schnee, 60 P 
738, 61 Kan 643 

68 C J p 708 note 7 

20. SC—Smythe v Inck, 24 S E 69, 
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one decision the rule was applied, although the wit¬ 
ness whose name was signed by another was able 
to write In another instance, failure of the per¬ 
son so signing it to affix his own signature as an 
attesting witness did not invalidate the will 22 

On the other hand, in other decisions, in direct 
opposition to the foregoing views, it is considered 
that notwithstanding the will is signed by a wit¬ 
ness at his request and in his presence, it is not a 
valid subscription unless the witness also makes his 
mark to the signature as written or otherwise 
physically partakes m the act of signing 23 In one 
decision, where on the facts established it was not 
necessary to go as far as the decisions just con¬ 
sidered, it was held that one of the subscribing wit¬ 
nesses to the will cannot sign the name of another 
who himself was “well able to write,'’ and who does 
not participate in the act of signing 24 

Signing by person incompetent to he witness 
One physically incompetent to become a subscribing 
witness cannot effectually perform the act of sub¬ 
scription through a person who was legally incompe¬ 
tent by reason of interest to attest the will as a 
witness in his own name and right 25 

Witness incapable of seeing signature of testator 
In jurisdictions where it is essential that the witness 
see or have the opportunity of seeing the testator’s 
signature, as discussed supra § 188 c (4), the signing 
by another of the name of a witness having eye¬ 
sight too poor to write his own name or sec any 
signature on the paper is ineffectual 26 


§ 194. -Time of Affixing Signatures 

It IS not generally necessary that the witnesses sign 
their names at the same time, and it is sufficient that 
they sign as part of the same transaction 

With reference to each other it is not neces¬ 
sary, unless the statute so requires, that the wit¬ 
nesses sign their names at the same time,27 and it 
is sufficient that the required number of witnesses 
signed as part of the “same transaction,”28 what 
constitutes the “same occasion and the same ti ansac- 
tion” being a matter of judicial determination in 
each case, dependent on the facts thereof, and in¬ 
capable of being governed by any general rule 29 

Whether or not it is essential that the signing of 
the will by the testator shall precede the signing of 
the witnesses is discussed supra § 176 

§ 195. -Place of Signatures 

a In general 

b Requirement of signatures at end of 
will 

a. In General 

In general, unless it is otherwise provided by statute, 
the particular place on the instrument at which the at¬ 
testing witnesses affix their signatures is immaterial. 

While the proper place for the signatures of the 
attesting witnesses is somewhere underneath the 
signature of the testator,29 m general, unless it is 
otherwise provided by statute, the particular place 
on the instrument at which they affix their signatures 
is immaterial, provided they sign with the intent 
of witnessing the whole will 2i Accordingly, a will 


46 S C 299, 57 Am S R 684, 32 L R 
A 77 

Va —Jesse v Parker's Adm'rs, 6 
Gratt 67, 47 Va 67, 62 Am D 102 

21. Ky—Upchurch v Upchurch, 16 
BMon 102 

22. Okl—Wolber V Rose, 218 P 323, 
92 Okl 100 

23 Term—Bush v McFarland, 29 S 
W 899, 94 Tenn 538, 45 Am S R 
760, 27 LR A 663 

68 C J p 709 note 11 

24. Ala—Riley v Riley, 36 Ala 496 

25. Tenn—Simmons v Leonard, 18 
SW 280, 91 Tenn 183, 30 Am S R 
876 

68 C J p 709 note 14 

2©. NT —In re Losee's Will, 34 N 
TS 1120, 13 Misc 298 

68 C J p 709 note 16 

27. N’T—In re Maylone's Will, 93 
NTS 2d 828 

NC—In re Pranks’ Will, 66 S E 2d 
668, 231 N C 262, reheanngr denied 
67 SE 2d 316, 231 NC 736 


Pa—In re Ryan’s Estate, Orph, 34 
Del Co 380 
68 C J p 710 note 34 

28 NY—In re Feldman’s Will, 91 
NTS 2d 596, 195 Misc 632 

29. N T —In re Feldman’s Will, su¬ 
pra 

Twenty-three days later was held 
under particular circumstances to be 
part of the same transaction 
N T —In re Feldman’s Will, supra 

30. Va—^French V Beville, 62 S E 2d 
883, 191 Va 842 

l^iteral meanmg' of scribe” 

The word "subscribe” as used in 
statutory provision that witnesses 
shall "subscribe” will in presence of 
testator means to write underneath 
Va—French v Beville, supra 

31. Ala—Plemons v Tarpey, 78 So 
2d 385, 262 Ala 209—Hughes v 
Merchants Nat Bank of Mobile, 53 
So 2d 386, 256 Ala 88 

DC—Clark v Turner, 183 F 2d 141, 
87 US AppDC 64 
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Ga —Bloodworth v McCook, 17 S E 
2d 73, 193 Ga 53 
68 CJ p 710 note 37 

Will held dtUy attested 
Will signed by testatrix by hex 
mark was held duly attested by two 
witnesses as required by law, not¬ 
withstanding signature of one was 
next to signature which was not at¬ 
tacked and was not under words 
“Witness to Mark,” and notwith¬ 
standing use of word “witness” in¬ 
stead of “witnesses,” especially in 
view of affidavit of witness whose 
signature was attacked that he and 
other witness were present and saw 
testatrix sign will, and that each 
signed at her request and in her pres¬ 
ence and in presence of each other 
Tex—Mortgage Bond Corp of New 
York V Haney, Civ App., 105 SW 
2d 488, error refused 

Signatures not contLgnoiis 

Fact that the signatures of the 
testator and the subscribing wit¬ 
nesses are not contiguous does not 
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IS properly attested, although the witnesses signed 
above instead of below the words designating at¬ 
testation, 32 or although they sign in and not after 
the attestation clause,32 or although one signs above 
and the other below the attestation clause,34 or al¬ 
though the witnesses signed towards the beginning 
of the instrument 35 However, except in so far as 
an exception may be recognized in the case of 
holographic wills, as discussed infra § 205, it is es¬ 
sential to the validity of a will that, where a statute 
expressly fixes the location of the signatures of 
the attesting witnesses, the statutory provision must 
be complied with 36 

Signing each sheet or page of will While it has 
been said to be the better practice to have each sepa¬ 
rate sheet of the will attested and subscribed by the 
attesting witnesses,37 and in some jurisdictions such 
a requirement is contained in the applicable stat¬ 
utes,3 8 in the absence of any statutory requirement 
to that effect, it is not necessary 39 

S'lgnmg on separate sheet The attestation of the 
witnesses, if not on the same sheet of paper as the 
signature of the testator, must be on a paper physi¬ 
cally connected with that sheet 49 However, if it is 


WILLS § 195 

so connected the attestation will be sufficient,and 
no particular mode of fastening the papers together 
IS required 42 Thus, it may be sufficient that they 
are pasted together,43 or folded together,44 or fas¬ 
tened together by eyelets at the top,45 or by a clip- 
less fastener 46 However, the attestation may also 
be considered sufficient even though it is on a 
separate sheet of paper not physically connected 
with the rest of the will, where it is connected by 
express reference and by internal sense, by co¬ 
herence, and by adaptation of parts 47 

Signing carbon copy Where the witnesses signed 
a carbon copy of the will, but failed to sign the 
ribbon copy, the latter would be ineffective as a 
testamentary disposition 48 

b. Requirement of Signatures at End of Will 

In some jurisdictions, the attesting witnesses are 
required to sign at the end of the will, the “end” meaning 
the physical end of the will, or the place on the instru¬ 
ment at which the dispositive provisions terminate 

In some jurisdictions the statutes expressly re¬ 
quire the attesting witnesses to sign at the end of 
the will,43 and in others, statutes requiring wills to be 


affect the validity of a will otherwise 
correctly executed 

NT—In re Mackns' Estate, 124 N 
YS2d 891 

32 Ga—Bloodworth v McCook, 17 
SE2d 73, 193 Ga 53 

Md—Moale v Cutting, 59 Md 510 

33 Tex —Franks v Chapman, 61 
Tex 159 

34 NT —In re McAvish’s Estate, 
293 NTS 246, 161 Misc 887 

35. Ala—Hughes v Merchants Nat 
Bank of Mobile, 53 So 2d 386, 256 
Ala 88 

36. Mo—Potter v Ritchardson, 230 
S W 2d 672, 360 Mo 661 

37. Pa —In re Morns’ Estate, Orph , 
21 Wash Co 120 

Va—Home v Bowman, 182 SE 651, 
165 Va 484 
68 C J p 707 note 81 

38. In the Philippines it is expressly 
provided by statute that the witness¬ 
es shall sign each and every page o± 
the will on the left margin, and a 
failure to comply with the statutory 
requirement vitiates the will 
Philippine—In re Saguinsin's Estate, 

41 Philippine 876 
68 C J p 707 note 83 

39 Va —^Presbytenan Orphans 
Home V Bowman, 182 SB 651, 165 
Va 484 

68 C J p 707 note 82 

40. Md — Shane v Wooley, 113 A 
652, 138 Md 76 

Pa—In re Brawdy’s Estate, Orph, 
25 WestL J 86 


Signature on envelope containing will 
Writing which purported to be the 
will of decedent, which was executed 
by decedent, folded and sealed in an 
envelope, the face of which envelope 
was inscribed “my last will and tes¬ 
tament" followed by witnesses' sig¬ 
natures under such inscription, was 
not entitled to probate because paper 
on which witnesses affixed their sig¬ 
natures was not physically attached 
to paper puipoiting to be the will 
and witnesses had not affixed their 
signatures to will itself 
D C —In re Lee's Estate, DC, 80 F 
Supp 293 

Signatures on record of deliveiy of 
will 

Where testator in Italy declared to 
a notary that within packet he held 
was his will, written, dated, and 
transcribed in his own handwriting, 
and notary accepted delivery of pack¬ 
et to keep in his files and notary 
proceeded to draw in his own hand¬ 
writing minutes of delivery and tes¬ 
tator, notary and witnesses then sub¬ 
scribed minutes of delivery, entire 
procedure was insufficient to consti¬ 
tute a valid attestation of will so as 
to admit will to probate in New Jer¬ 
sey, since minutes of delivery were 
not a part of will and witnesses did 
not themselves sign or attest will it¬ 
self 

NJ—In re Di Persia’s Estate, 75 A 
2d 833, 9 NJ Super 576 

41. NT—^In re Cogan's Will, 168 
NTS 937, lOlMisc 652 
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Tenn—Ragsdale v Hill, 269 S W 2d 
911, 37 Tenn App 671 
68 CJ p 707 note 85 

42. N T —In re Collins, 5 Redf Surr 
20 

43. NT—In re Collins, supra 

44. Miss—Bolton v Bolton, 64 So 
967, 107 Miss 84 

45 Cal—In re Moro's Estate, 190 P 
168, 183 Cal 29, 10 A L R 422 

46 Okl—^In re Dunlap’s Will, 209 P 
651, 87 Okl 95 

47. Ala—Johnston v King, 35 So 2d 
202, 250 Ala 571 

Sufficiency of one will on separate 
sheets of paper generally see supra 
§ 162 

Signing of foreign “protocol” 

Where notary public in Germany 
filled in a separate instrument of at¬ 
testation or a "protocol’’ on official 
printed form referiing to testatrix’ 
will and "protocol" was then signed 
by testatrix, three witnesses and no¬ 
tary public, all in each other's pres¬ 
ence, there was compliance with stat¬ 
utory requirement that witnesses to 
will shall subscribe their names 
"thereto" in testator’s presence, even 
though protocol was not actually at¬ 
tached to will 

Ala—Johnston v. King, 35 So 2d 202, 
250 Ala 671 

48. NT—In re Epstein’s Will, 136 
NT S 2d 884 

49 Cal—In re Jordan's Estate, 184 
P2d 166, 81 Cal App 2d 419 
NT—In re Lubitz’ Will, 136 NTS 
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§ 195 WILLS 

'^subscribed’* by the attesting witnesses require them 
to sign at the end of the will 

What constitutes signing at end of ‘Uill To satis¬ 
fy the statutory requirement of signing at the end 
of the will, the witnesses must sign at the physical 
end of the will,^^ and that end is reached when the 
will IS read m natural and consecutive method of 
reading, without turning backward or skipping a 
part in order to have the sense of the will connected 
and continuous 52 The signatures of the witnesses 
are held to be at the ''end” of the will, when they 
immediately follow the attestation clause,53 or even 


where they immediately precede it,54 or, although 
they are on one side of a sheet of paper, and the tes¬ 
tamentary provisions and the testator’s signature 
are on the othei, concluding near the bottom of the 
page 55 

Stated otherwise, the "end” of the will means 
that place on the instrument at which the dispositive 
provisions terminate 56 Accordingly, a will is not 
signed at the end by attesting witnesses where their 
signatures precede provisions of a testamentary or 
dispositive character,57 and it is of no consequence 
that the dispositive provision was shown to have 


2d 901, 207 Misc 33—In re EoLin- 
son^s Will, 103 NTS 2d 967, 201 
Misc 439—’In re Frickey's Will, 96 
N T S 2d 825, 198 Misc 716, reversed 
on other grounds In re Frickey’s 
Estate, 114 N T S 2d 270, 280 App 
Div 880—In re Schmitt’s Will, 61 
NTS 2d 669, 187 Misc 409—In re 
Scheck’s Estate, 14 N T S 2d 946, 
172 Misc 236 

In re Be&un’s Will, 123 NTS 2d 
782—In re Murphy’s Estate, 46 N 
T S 2d 677 
68 CJ p 711 note 41 
Purpose of statmtory reoLmremeiLt 

(1) Purpose of statute requiring 
that will be witnessed at the end is 
to prevent fraud and to surround tes¬ 
tamentary dispositions with such 
safeguards as will protect them from 
alteration, and although its provi¬ 
sions should not be carried beyond 
policy of framers, such policy should 
not be defeated by judicial construc¬ 
tion 

NT—In re Roughgarden's Will, 295 
NTS 355, 162 Misc 465 

(2) Purpose of statutory require¬ 
ment that subscribing witnesses sign 
at end of will is to prevent fraudu¬ 
lent additions to will before or after 
its execution 

NT—In re Mackris’ Estate, 124 N 
TS2d 891 

Statute should he stnctly coustrued 
N T —In re Oltmann’s Will, 34 N T S 
2d 190, 178 Misc 174. 

50. NC—^Paul V Davenport, 7 SE 
2d 352, 217 NC 164 

68 C J p 711 note 42 

51. NT—In re Oltmann’s Will, 34 
NTS 2d 190. 178 Misc 174 

Apparent fiom mspectlon 
The statutory provision requiring 
the attestation clause to be at the 
end of the will, requires that it shall 
follow the last clause of the will and 
the testator’s signature in such man¬ 
ner that it IS apparent from an in¬ 
spection of the will, without refer¬ 
ence to any other evidence, that it 
was the purpose to attest the will at 
the end thereof 

Cal—In re Moro’s Estate, 190 P 168, 
169. 183 Cal 29, 10 ALR 422 


Attestation on separate page of fold¬ 
ed sheet 

Where will was handwritten on an 
ordinary sheet of paper folded once 
so as to make four pages of equal 
size and the provisions ended at the 
bottom of the fourth page and were 
followed by the signature of the de¬ 
cedent leaving no room for the at¬ 
testation of the subscribing witnesses 
which were found in ordei on the 
third page, witnesses subscribed the 
instrument ''at the end thereof” as 
required by law 

NT—In re Lubitz’ Will, 136 NTS 
2d 901, 207 Misc 33 

52. NT—In re Oltmann’s Will, 34 
NTS 2d 190, 178 Misc 174 

53. NT—In re Beck’s Will, 29 NT 
S 810, 6 App Div 211, affirmed 49 
NB 1093, 164 NT 75 

64 NT—In re Haber’s Will, 192 N 
TS 616, 118 Misc 179 

55. NT—In re Dayger’s Will, 47 
Hun 127, affirmed 18 NB 480, HO 
NT 666 

56. Cal —In re Jordan’s Estate, 184 
P2d 165, 81 Cal App 2d 419 

N T—In re Oltmann’s Will, 34 N T S 
2d 190, 178 Misc 174—^In re Levan- 
ti’s Will, 252 NTS 497, 499. 141 
Misc 248 

In re Mackris’ Estate, 124 NTS 
2d 891 

57. Cal —In re Jordan’s Estate, 184 
P2d 165, 81 Cal App 2d 419 

NT—In re Robinson's Will, 103 NT 
S2d 967, 201 Misc 439—In re 

Scheck’s Estate, 14 NTS 2d 946, 

I 172 Misc 236 

In re Mackris* Estate, 124 NTS 
2d 891—In re Murphy’s Estate, 46 
NTS 2d 677 
68 C J p 711 note 46 
Strict application of lule 
The law that where signature of a 
testator or of necessary witness is 
written above matter which is dis¬ 
positive, operative, material, or im¬ 
portant, the subscription is not at 
end of instrument, and instrument is 
therefore invalid as a will, will be 
strictly applied, and applies to holo¬ 
graphic instruments. j 
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NT—In re Begun’s Will, 123 NTS 
2d 782 

Matter on reverse side of sheet 

(1) Where face of instrument pur- 
poiting to be a will was duly exe¬ 
cuted by testator and attested by 
two Witnesses, but matter written 
on the back of instrument by testator 
was undated and his signature at the 
end thereof was not attested by any 
witnesses, such writing on the back 
of instiument was not admissible to 
probate as a will 

NT—In re Frickey’s Will, 96 NTS 
2d 825, 198 Misc 716, reversed on 
other grounds In re Frickey's Es¬ 
tate, 114 NTS 2d 270, 280 App 
Div 880 

(2) However, in declaring instru¬ 
ment offered as will to be validly exe¬ 
cuted where matter appears on re¬ 
verse side after signatures of testa¬ 
tor and witnesses, court has duty to 
exercise due care in view of import¬ 
ance of reasons for statute requiring 
will to be witnessed at end and desire 
of courts to carry out intent of stat¬ 
ute, and, under statute requiring that 
will be witnessed at the end, instru¬ 
ment consisting of one sheet on which 
testatrix and witnesses appended sig¬ 
natures and on reverse side of which 
testatrix disposed of furniture, cut 
off beneficiaries who might attempt 
to cause trouble or litigation and 
empowered executors to rent propei ty 
and gave them power of sale, was 
held required to be denied probate, 
since matter appearing after signa¬ 
ture on reverse side of sheet was im¬ 
portant matter of dispositive nature 
NT—In re Roughgarden’s Will, 295 

NTS 355, 162 Misc 456. 

(3) Will, written on a printed 
form, first page of which contained 
blank space, followed by testator’s 
signature and attestation clause, was 
not signed at the end, as required by 
statute, where such blank space, in¬ 
tended for bequests, would not con¬ 
tain all the bequests and part of 
them were put on the back of the 
form, with notation on margin, “Con¬ 
tinued on back ” 

NT—In re Lowden’s Estate, 175 N 
TS 691, 106 Misc 707. 
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been added before the execution of the will 
Thus, a will IS not signed at the end by attesting 
witnesses where their signatures are followed by 
a postscript with certain additional instructions to 
the executor ,69 nor is a will signed at the end by 
attesting witnesses where their signatures precede a 
clause appointing executors,69 or giving the execu¬ 
tors power to sell designated land and devote the 
proceeds to the liquidation of any deficiency in the 
interest of cash bequests under the will 6i How'- 
ever, a will is properly executed where the signa¬ 
tures of the subscribing witnesses are followed by 
written or printed matter, but such matter is not 
in the nature of a testamentary or dispositive char¬ 
acter 62 

Blank space between conclusion of will and sig¬ 
natures The decisions all agree that a will may be 
considered as signed by the witnesses at the end, al¬ 
though there is a blank space between the conclusion 
of the will and the signatures 63 in some decisions 
It IS either held6^ or said 65 that the amount of space 
intervening between the conclusion of the will and 
the signatures is of no importance Other decisions, 
however, are opposed to this view, and, although 
they recognize that no general rule can be laid 
down as to what constitutes an unnecessary and un- 


WILLS §§ 195-196 

reasonable blank space between the conclusion of the 
will and the subscription of the witnesses,66 hold 
that a blank space may be so unnecessarily and un¬ 
reasonably large as to invalidate the will 67 

§ 196. - Attestation Clause 

An attestation clause, which is a certificate certifying 
as to the facts and circumstances attending the execu¬ 
tion of a will, IS useful and customary, but is not ordi¬ 
narily essential to the validity of a will otherwise prop¬ 
erly executed. 

The “attestation clause’^ of a will, which term 
has been variously defined as a certificate certifying 
as to the facts and circumstances attending the 
execution of a will,6S or the formal, nonmaterial, and 
nondispositive provision which, although forming 
part of a will, is not necessary to the validity there- 
of,69 has as its purpose to preserve m permanent 
form a memorandum of the facts attending the exe¬ 
cution of the will so that, in case of the death of 
the attesting witnesses, or a failure of memory or 
deliberate misrepresentation on their part, the facts 
may still be proved 7o 

An attestation clause is useful for the aforemen¬ 
tioned purpose,71 and is prima facie evidence of the 
validity of the will, provided it recites a compliance 


58 Cal—In re Jordan’s Estate, 184 
P2d 165, 81 CalApp2d 419 
Del—Owens v Bennett, 5 Del 387 
59- Cal—In re Jordan’s Estate, 184 
P2d 165, 81 Cal App2d 419 

60. NY—In re Winters’ Will, 98 N 
T S 2d 312, 277 App Div 24, motion 
denied 95 N E 2d 43, 301 NT 680, 
affirmed 98 NE2d 477, 302 NT 
666, motion denied 100 NE2d 43, 
302 NY 845 

In re Nies, 13 NT St 757 

61. NT—In re Blair's Will, 32 NT 
S 846, 84 Hun 591, affirmed 46 N 
E 1145, 152 NY 645 

62 Disposal of remains 

A will directing disposal of testa¬ 
tor’s remains is admissible to probate 
even though such direction follows 
subscription, as it neither affects dis¬ 
position of testator’s estate, nor ap¬ 
points executor or guardian, and 
hence is not testamentary in charac¬ 
ter 

NT—In re Scheck’s Estate, 14 NT 
S2d 946, 173 Misc 236 
Agreement between testator and wife 
with respect to mntual wills 
Where will consisting of three 
pages, the first of which contained 
dispositions, the second a testimoni¬ 
um and attestation clause terminat¬ 
ing midway on page, and the third 
an agreement between testator and 
wife with respect to mutual wills and 
containing no dispositive provisions, 
was Signed by witnesses after at¬ 


testation clause, will was subsenbed 
by witnesses at end thereof in ac¬ 
cordance with statutory requirement, 
and fact that subscriptions of testa¬ 
tor and witnesses were not contigu¬ 
ous did not affect validity of will 
N T —In re Mackris’ Estate, 124 N 
YS 2d 891 

Diagram not refexred to m will 
Where will made complete disposi¬ 
tion of realty without recourse to a 
diagram purported to be incorporat¬ 
ed therein and two subscribing wit¬ 
nesses signed immediately below and 
to left of testatrix’ signature on fifth 
page of will and also signed follow¬ 
ing attestation clause on sixth page, 
even though the witnesses failed to 
affix their signature beneath the dia¬ 
gram on seventh page signed by tes¬ 
tatrix, the will was signed by wit¬ 
nesses “at the end” as required by 
statute 

NT—In re Schmitt's Will, 61 N Y S 
2d 569, 187 Misc 409 
63 NT—In re Singer's Will, 44 N 
T.S 606, 19 Misc 679 
68 C J p 711 note 50 

64. NT —In re Singer’s Will, supra 
68 C J p 711 note 51 

65. NT—In re Gilman’s Will, 38 
Barb 364 

68 C J p 711 note 52 

66 Ky—Soward v Soward, 1 Duv 
126 

67- Cal—In re Seamen’s Estate, 80 
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P 700, 146 Cal 455, 106 Am S R 
53, 2 Ann Cas 726 
68 C J p 711 note 54 

68 Mont—In re Bragg’s Estate, 76 
P 2d 57, 106 Mont 132 

“Attestation clause” defined general¬ 
ly see 7 CJS p 693 notes 74, 75 
“Perfect attestation clause” is ore 
that asserts performance of all acts 
required to be done to make valid tes¬ 
tamentary disposition 
N J —In re Johnson’s Will, Prerog , 
171 A 307, 309, 116 NJBq 249— 
In re Beggan's Will, 59 A 874, B8 
NJEq 572 

69 NT—In re Mackris' Estate, 124 
NT S 2d 891 

70. Del—In re Kemp’s Will, 186 A 
890, 7 WWHarr 514 
Kan—In re Wallace’s Estate, 149 P 
2d 595, 158 Kan 633 
N J —In re DuBois’ Estate, 76 A 3d 
33, 9 N.J Super 280 
68 C.J p 711 note 56 

71 Cal —In re Pitcairn’s Estate, 69 
P2d 90, 6 Cal 2d 730 
Md—Van Meter v Van Meter, 39 A 
2d 752. 183 Md 614 

NT—In re Frechette’s Will, 133 N 
TS 2d 80 

68 CJ p 711 note 67, p 712 note 60 
Kecitals of attestation clause are 
to be considered in arriving at intent 
of signers 

Ky—Love v Gibbs. 117 S W 2d 987, 
273 Ky 775 
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§ 196 WILLS 


With all the formalities of execution and is signed 
by the witnesses, as discussed infra § 411 More¬ 
over, it IS customary,'^ 2 and is considered the better 
practice However, except in so far as it may 
be required under statutory provisions,its exist¬ 
ence IS not necessary to the valid execution of the 
will,'^5 provided there is evidence to establish that 
there was a proper attestation by witnesses in other 
respects*^® The only evidence which the will it¬ 
self need bear of a proper and sufficient attestation 
IS the signatuie of the witnesses 

As no attestation clause is necessary, such a 
clause in a will may be disregaided as surplusage 
Accordingly, the form of such a clause is imma¬ 
terial and it is no valid objection to a will that 
an attestation clause unnecessarily added to the will 
is defective, erroneous, or incomplete in its recitals 
of the facts necessary to the execution of the will,®® 
or is not supported by the evidence,®^ and no harm 
IS done by the incorporation of some of the words 
of the attestation clause in the will proper ®2 Fur¬ 
thermore, the failure of the subscribing witnesses 
to read the attestation clause will not defeat the 
proper execution of the instrument as a will 

In the Philippines, while, under earlier statutes, it 


'was of no consequence that the attestation clause 
was defective or even absent,®^ it is now the rule, 
under statutes which require an attestation clause 
and provide that '‘the attestation shall state the 
number of sheets of pages used, upon which the 
will IS written, and the fact that the testator signed 
the will and every page thereof, or caused some 
othei person to write his name, under his express 
direction, in the presence of three witnesses, and the 
latter witnessed and signed the will and all pages 
thereof in the presence of the testator and of each 
other,*’ and provide that the will shall be disallowed 
if not so executed and attested, that the will is dis¬ 
tinct and different from the attestation,®5 and the 
statutory requirements are mandatory ®® Accord- 
ingly, an attestation clause is necessary and essential 
to the validity of the will,®^ and in the absence there¬ 
of the will cannot be admitted to probate ®® 

The attestation clause must be made in strict 
conformity with the requirements of the statute, 
and where it fails to show on its face a full com¬ 
pliance with those requirements, the defect consti¬ 
tutes sufficient ground for the disallowance of the 
will,®® and the facts which must be recited therein 
cannot be proved by any evidence other than the 
attestation clause itself ®® Accordingly, it must state 


72. Iowa—In re Early's Estate, IS 
ISTW 2d 328, 234 Iowa 570 

73. Iowa—In re Early's Estate, su¬ 
pra 

74. Colo —In re McGary’s Estate, 
258 P2d 770, 127 Colo 495 

DocumeiLt lield void 

A document described therein as 
signer's will was insufficient on its 
face, in absence of attestation clause, 
to constitute will, and was void for 
all purposes 

Colo—In re McGary's Estate, supra 

75. Cal —Corpus Juris cll?ed m In re 
Pitcairn’s Estate, 69 P 2d 90, 92, 6 
Cal 2d 730 

In re Stone's Estate, 133 P 2d 483, 
reheard 138 P 2d 710, 69 Cal App 
263 

Del—In re Kemp's Will, 186 A 890, 
7WWHarr 514 

Ga—Whitfield v Pitts, 53 S B 2d 549, 
206 Ga 259 

Iowa—In re Klein’s Estate, 42 NW 
2d 593, 241 Iowa 1103—In re Early’s 
Estate, 13 N W 2d 328, 234 Iowa 570 
—In re Mathews' Estate. 12 N W 
2d 162, 234 Iowa 188 
Md—Van Meter v Van Meter, 39 A 
2d 752, 183 Md 614 

Mich—In re Fowle's Estate, 290 N 
W 883, 292 Mich 500 
Mo—Burkland v Starry, 234 S W 2d 
608, 361 Mo 348 

NM—Corpus Juils cited in In re 
Akin's Estate, 72 P 2d 21, 24, 41 
ISTM 666. 


NT—In re Frechette's Will, 133 N 
TS2d 80—In re Mackns’ Estate, 
124 NTS 2d 891 

ND—Collins V Stroup, 3 NW2d 742, 
71 ND 679 

Ohio —Graham v Tucker, App, 47 
NE 2d 801 

In re Mazurie, 3 Ohio Supp 63 
Va—^Ferguson v Ferguson, 47 S E 
2d 346, 187 Va 681 

68 CJ p 711 note 59, p 712 note 60 
Neither formal uor informal state- 
meut reatured 

Neither a formal attestation clause 
nor even words in addition to signa¬ 
tures of witness are prerequisite to a 
valid execution of a will 
Ill—Spangler v Bell, 60 N E 2d 864, 
390 Ill 162—Barber v Barber, 13 
NE 2d 257, 368 Ill 215 
76 Mont—In re Watts' Estate, 160 
P 2d 492, 117 Mont 605 
Wash —In re Chambers' Estate, 60 
P2d 41, 187 Wash 417 
77. Ga—Whitfield v Pitts, 53 S E 
2d 549, 205 Ga 259 

Mo—Burkland v Starry, 234 S W 2d 
608, 361 Mo 348 

Necessity of attestation and subscrip¬ 
tion by witnesses see supra § 183 
By subscrilbmg will, attesting wit¬ 
nesses impliedly vouch for its due 
execution, as fully as they would ex¬ 
pressly if there were a complete at¬ 
testation clause, although, with per¬ 
haps less force 

Cal—In re Pitcairn's Estate, 59 P 2d 
90, 6 Cal 2d 730 
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78. Ohio —Graham v. Tucker, App , 
47 NE 2d 801 

79 NT—In re De Hart’s Will, 122 
NTS 220, 67 Misc 13 

80 Mo —Buchholz v Cunningham, 
100 S W2d 446, 340 Mo 302 

68 C J p 712 note 64 

81. Kan—Humphrey v Wallace, 216 
P 2d 781, 169 Kan 58 

82 NT—In re De Hart's Will, 122 
NTS 220, 67 Misc 13 

83. Iowa—In re Klein's Estate, 42 
NW2d 593, 241 Iowa 1103 

Mont —In re Bragg's Estate, 76 P 2d 
57, 106 Mont 132 

84 Philippine—Caluya v Domingo, 
27 Philippine 330 

85 Philippine^—^Fernandez v Ver- 
gel de Dios, 46 Philippine 922 

86 Philippine—In re Neumark's 
Estate, 46 Philippine 841 

87. Philippine —Rodrigues v Alcala, 
55 Philippine 160 

68 C J p 712 note 70 

88. Philippine—Fernandez v Ver- 
gel de Dios, 46 Philippine 922—In 
le Uy Coque's Estate, 43 Philippine 
405 

89. Philippine—Quinto v Morata, 64 
Philippine 481 

68 C J p 713 note 72 

90 Philippine—In re Pueblo’s Es¬ 
tate, 54 Philippine 481. 

68 C J p 713 note 73. 
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that the testator and the witnesses saw each other 
sign the will,^l and it must also state the number 
of pages in the will,92 ^nd recite that the witnesses 
signed the will on each and every page thereof on 
the left margin in the presence of the testator, oth¬ 
erwise it IS fatally defective and annuls the will 
However, m stating the necessary facts it is not 
necessary to use the exact language of the statute, 
and it will be sufficient if the facts appear in any 
manner intelligible from the attestation clause 

Clerical errors, consisting in omission of words, 
will not vitiate the attestation clause where by giv¬ 
ing it a reasonable construction the recitals will 
satisfy the statutory requirements The signature 
of the testator is not necessary in the attestation 
clause,®^ and the fact that the attestation clause is 
written on a separate page and not on the last page 
of the body of the document will not invalidate the 
will, where, if it had been written on the last page 
of the will in direct continuation of the body there¬ 
of, there would not have been sufficient space on 
that page for the signatures of the witnesses to the 
clause 27 

§ 197 - Attestation of Erasures, Inter¬ 

lineations, and Substitutions 

In general, alterations of a will by erasures, inter- 


WILLS §§ 19ft-198 

lineations, or substitutions are valid only when attested 
with the same formalities as the will itself. 

While there is some authority to the contrary,^^ 
It has almost uniformly been held that alterations 
of a will by erasures, interlineations, or substitu¬ 
tions are valid and operative only when attested with 
the same formalities as the will itself 22 It is 
sufficient to satisfy the requirements of the rule 
that the whole wall in its altered state is properly 
attested,^ or that the alterations alone be attested,^ 
if properly brought to the attention of the attesting 
witnesses.^ 

Where interlineations are wholly immatenal and 
produce no alteration m the will,^ or in no degree 
affect the dispositions thereof,^ it has been held not 
to invalidate the will that they were made after one 
and before the other of the witnesses signed, 

§ 198. Codicils 

A codicil must be executed with the same formalities 
required in the execution of a will 

A codicil, in order to be effective, must be execut¬ 
ed with the same formalities as are requisite in 
the execution of a valid will ,6 but there is a 
sufficient execution where these requirements are 
complied with 


91. Philippine—^Nayve v Mojal, 47 
Philippine 152 
68 C J p 713 note 74 
92 Philippine —In re Andrada’s 
Will, 42 Philippine 180 
68 C J p 713 note 75 

93. Philippine —In re Hagonles’ 
Will, 50 Philippine 30 

68 C J p 713 note 76 

94, Philippine—Fernandez v Ver- 
gel de Dios, 46 Philippine 922 

68 C J p 713 note 77 
95- Philippine—In re Coronel’s Will, 
45 Philippine 216 

93. Philippine—Fernandez v Ver- 
gel de Dios, 46 Philippine 922 —In 
re Ahangan’s Will, 40 Philippine 
476 

97. Philippine—^Villaflor v Tobias, 
63 Philippine 714 

98. Ind—^Wright v Wright, 5 Ind 
389 

68 C J p 713 note 82 

99 NT —In re Goettel's Will, 65 N 
TS2d 61, 184 Misc 155 
Okl —In re Cravens' Estate, 242 P 2d 
136, 206 Okl 174, 34 A L R 2d 615 
pa—In re Barnes' Estate, Orph , 24 
Erie Co 219—In re Thomas' Estate, 
Orph , 53 York Leg Rec 33 
68 C J p 713 note 83 
Effect of alteration made subsequent 
to execution of will see supra § 
166. 


1 N C —Malloy v McNair, 49 N C 
297 

2 Md—Eschbach v Collins, 61 Md 
478, 48 Am R 123 

Notation in attestation clause held 
insnfflcient 

Where notation is made in attesta¬ 
tion clause to changes made in will 
by crossing out certain parts with 
typewriter, but none is made to ex¬ 
tensive erasures in will, erasures will 
be considered unnoted and unexplain¬ 
ed 

Okl—In re Cravens' Estate, 242 P 2d 
135, 206 Okl 174, 34 A L R 2d 615 

3. Minn—In re Penniman’s Will, 20 
Minn 245, 18 Am R 245 

68 C J p 713 note 86 

4. N C —Bateman v Mariner, 5 N C 
176 

68 C J p 713 note 87 

5. N C —Griggs V Williams, 51 N C 
518 

6. Kan—Humphrey v Wallace, 216 
P 2d 781, 169 Kan 58 

N T —In re Macomber's Will, 80 N 
YS2d 776, 193 Misc 391, affirmed 
87 NTS 2d 308, 274 App Div 724 
In re Simmons' Will, 132 NTS 
2d 795, applying Connecticut law— 
In re Foster’s Will, 90 NTS 2d 
892 

N C —Paul V Davenport, 7 SE2d 362, 
217 NC 164 


Ohio—In re Lorenz, 11 Ohio Supp 
62 

Or—Corpus Juris cited iu Florey v 
Meeker, 240 P 2d 1177, 1187, 191 
Or 257 

Pa—In re Baker's Estate, 200 A 65, 
331 Pa 33 

SC—Stevens v Royalls, 77 S E 2d 
198, 223 S C 510 

Tex —Taylor v Dinsmore, Civ App , 
114 S W 2d 269, error refused 
Va—Fenton v Davis, 47 S E 2d 372, 
187 Va 463 
68 C J p 714 note 90 
Form and contents of codicil see su¬ 
pra § 164 

Holographic codicil see infra § 207 
Mention in prior will as immaterial 
Where, in addition to disposing of 
majority of testatrix’ property, will 
contained clause stating that per¬ 
sonal property of minor value was to 
be disposed of in accordance with 
direction contained in letter which 
testatrix wrote afterwards, the letter 
provided for, never having been le¬ 
gally executed as codicil to will, 
would have to be treated as surplus¬ 
age 

Mich—In re Greenman’s Estate, 52 N 
W 2d 363, 332 Mich 646 

7. Ind —Rice v Fletcher Sav & 
Trust Co. 22 N B 2d 809, 215 Ind 
698 

Iowa—In re Klein’s Estate, 42 N.W 
, 2d 593, 241 Iowa 1103 
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§§ 198-200 WILLS 

As in the case of the will, as discussed supra § 
170, the codicil must be signed by the testator,^ at 
the end of the instrument,® and it must be signed 
in the presence of the witnesses or the signature 
must be acknowledged in their presence If pre¬ 
pared by a third person and presented to him for 
signature, the testator should read it himself or 
It should be read to him 

So, also, it must be attested and subscribed in the 
presence of the testator by the number of witnesses 
designated by statute,whose competency is gov¬ 
erned by statutes prescribing the requirement for 
the execution of wills,^3 and publication thereof 
must be made by the testator 

D HOLOGRAPHIC, MYSTIC, 
§ 200. Holographic Wills I 

Under some statutes, a holographic will, which is a 
will entirely written by the testator with his own hand, 

IS valid 

A ^‘holographic will,” sometimes called an “olo- | 


Date A codicil or addition to a will need not al¬ 
ways be separately dated if it has the appearance of 
having been written at the same time as the will 
itself Where a codicil written on both sides of 
a single sheet letter head bore a date on the front 
side and a subsequent date on the back, where the 
codicil was signed by the testator, beneath the sig¬ 
nature, such subsequent date is to be taken as that 
of execution 

§ 199. Delivery 

Delivery is not essential to the execution or validity 
of a will 

The delivery of a will, unlike a deed, is not es¬ 
sential to its execution or validity 

AND NUNCUPATIVE WILLS 

graphic will,” may be defined as a will written en¬ 
tirely by the testator with his own hand Under 
the express provisions of some statutes, such wills 
are valid,provided they comply with the statutory 


NJ—^Ellcmton v Brick, 15 A 391, 
44 NJTEa 154, 1 LRA 161 
KY—In re Peabody’s Will, 109 NT 
S 2d 257, 279 App Div 826—In re 
Bosworth’a Will, 55 NTS 2d 422, 
269 App Div 252 

Pa—In re Sando’s Estate, 66 A 2d 
312, 362 Pa 1 

Pai^tlctLlar codicils held sufficiently 
ezecuted 

A codicil, typewritten in blank 
space above clause of will appointing 
executors after due execution theie- 
of, signed by testatrix, and witnessed 
by Witnesses who subscribed will, 
was executed in sufficient compliance 
with statute 

N T —In re Johnson’s Estate, 7 N T 
S 2d 81, 169 Misc 215 

8. Ky—Parrott v Parrott’s Adm’x, 
110 SW2d 272, 270 Ky 544 
NY—In re Morgan’s Will, 135 NTS 
2d 321 

N C —^Paul V Davenport, 7 S E 2d 
352, 217 NC 164 
68 C J p 714 note 93 

Query ae to which side of sheet was 
signed 

The action of a register of wills 
in admitting to probate as a codicil 
to a will only one side of a single 
sheet of paper, both sides of which 
bear holographic testamentary dis¬ 
positions, the accepted side alone be¬ 
ing signed at the end theieof, will be 
reversed on appeal where the infer¬ 
ences are eaual as to which side was 
written first and where the bequests 
contained on the unsigned side are 
ones which testator might normally 
have been expected to make 
Pa—In re Evans' Estate, 59 PaDist 
& Co 671, 63 MontgCo 164, 


9 Pa—In re Maxwell’s Estate, 18 
Pa rust & Co 111 
68 C J p 714 note 93 
Signing held sufficient 

(1) Where codicil was signed by 
testator at conclusion of his testa¬ 
mentary direction which substituted 
executors and trustees of his will, 
codicil was “signed at end thereof" 
as required by statute, notwithstand¬ 
ing that following signature appear¬ 
ed a dated, unsigned testimonium 
clause and an unsigned attestation 
clause 

Pa—In re Griffith’s Estate, 67 A 2d 
893, 358 Pa 474 

(2) The insertion of a codicil, prop¬ 
erly signed and attested by a person 
of sound mind and not under any re¬ 
straint between last dispositive item 
and testimonium clause of properly 
executed will, did not invalidate ei¬ 
ther original will or the codicil, and 
both were “signed at the end" as re¬ 
quired by statute and would be ad¬ 
mitted to probate as testator’s last 
will 

Ohio—In re Lorenz, 11 Ohio Supp 62 

10. NT—In re Foster's Will, 90 N 
T S 2d 892 

11. Va—Tucker v, Calvert, 6 Call 
90, 10 Va 90 

12. N T —In re Macomber’s Will, 80 
NTS 2d 776, 193 Misc 391, af¬ 
firmed 87 NTS 2d 308, 274 App 
Div 724 

In re Cannock’s Will, 81 NT S 2d 
42 

iq- c —Paul V Davenport, 7 S E 2d 
352, 217 NC 154 

Pa —In re Thomas’ Estate, Orph , 63 
York LegRec 33 
68 C J p 714 note 96 
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Subscription held proper 

Codicil signed by two witnesses 
With the word “witness” following 
each signature was valid, although 
it had no attestation clause 
Ark—Noblit v Noblit, 265 S W 2d 
620, 223 Ark 220 

13. Ind —Pfaffenberger v Pfaffen- 
berger, 127 NB 766, 189 Ind 507 

14. N J —In re Gahagan's Estate, 89 
A 771, 82 N JBq 601. 

68 C J p 714 note 97 

15. La—Succession of Ledet, 128 So 
273, 170 La 449—Lagrave v Merle, 
5 La Ann 278, 52 Am D 689 

16. NT—In re Sidenberg’s Will, 187 
NTS 414, 115 Misc 38 

68 C J p 714 note 99 

17. Tex —Payne v Brown, Civ App , 
172 SW2d 352, reversed on other 
grounds 176 S W 2d 306. 142 Tex 
102—In re Brackenndge’s Estate, 
Civ App, 245 SW 786, reversed on 
other grounds 267 S W 244, 270 S 
W 1001, 114 Tex 418 

18 Alaska —In re Lanart’s Estate, 

9 Alaska 535 

Ky—McNeill v McNeill, 87 S W 2d 
367, 261 Ky 240 
68 C J p 714 note 4 

“Holograph" defined generally see 40 
C J S page 417 

19. Alaska—In re Holland’s Estate, 

10 Alaska 557 

NC—In re Williams’ Will, 1 S E 2d 
857, 216 NC 269 

In Tennessee 

(1) Section of act of 1941 adopted 
to make uniform the execution of 
wills, which section deals with holo¬ 
graphic wills, had effect of repealing 
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requirements,20 strictly,21 or at least substantially 22 

If a holographic will does not comply with the stat¬ 
utory requirements therefor, it is void, no matter 
how clearly it conveys the wishes of the decedent 23 
Statutes providing for holographic wills are pro¬ 
cedural and remedial,24 and are mandatory and not 
merely directory 25 It has been held that they must 
be strictly,20 although reasonably,27 construed to 
protect the rights of heirs at law,28 but at the same 
time to give effect to their purpose 29 

In absence of statutory 'Recognition Where the 
legislature in a particular jurisdiction has defined 
and prescribed the manner in which wills shall be 
executed, without making a distinct provision for 
holographic wills, such wills are invalid unless 
drawn and executed in conformity with the requiie- 


WILLS § 200 

ments as to other wills^O although it has been said 
that the atmosphere surrounding a testamentary in¬ 
strument wholly in the handwriting of the testa¬ 
tor IS such as to cause it to be accepted as his will 
with less strictness as to proof of a compliance with 
statutory formalities 21 In such jurisdictions no 
exception is recognized in favor of holographic 
wills with respect to attestation, acknowledgment, 
or publication,22 and, if such requirements are not 
complied with, the instrument fails as a will 23 In 
some of these juiisdictions, however, the courts do 
not require the same strict compliance with these 
statutory requirements as is exacted in the case of 
other wills 24 Nevertheless, there must be a sub¬ 
stantial compliance with the statute,25 with the stat¬ 
utory requirements as to attestation,26 signing m 


much stricter statutory provisions 
I elating* to holographic wills 
Tenn—Smith v Smith, 232 SW2d 
338, 33 Tenn App 507 

(2) Where statutory requiiements 
are met, a holographic will is oi equal 
dignity with one attested by subscrib¬ 
ing witnesses 

Tenn —Campbell v Henley, 110 S W 
2d 329, 172 Tenn 135 
Fransioli v Podesta, 113 S W 
2d 769, 21 Tenn App 677 

(3) Former statute was not appli¬ 
cable to will disposing of personalty 
Tenn—Druen v Hudson, 68 S W 2d 

146, 17 Tenn App 428 

(4) Under former statute authori¬ 
ty to devise real property by holo¬ 
graphic will was purely statutory 
Tenn —Campbell v Henley, 110 S W 

Jd 329, 172 Tenn 135 

20- Cal—In re McNamara's Estate, 
260 P2d 182, 119 Cal App 2d 741 
ND—Johnson v Weldy, 54 NW2d 
829. 79 ND 80 

Okl—In re Pauli's Estate, 254 P 2d 
357. 208 Okl 195 

Tenn—Pransioli v Podesta, 134 S 
W2d 162, 175 Tenn 340 

Pulley V Cartwright, 137 SW 
2d 336, 23 Tenn App 690 
68 C J p 716 note 6 

Will held to comply with statute 
La—Succession of Pujol v Manning, 
69 So 2d 456, 221 La 466 

21. Cal—In re Towle's Estate, 93 P 
2d 655, 14 Cal 2d 261, 124 ALR 
624 

In re Goldsworthy’s Estate, 129 
P2d 049. 64 Cal App 2d 666 

Public policy demands a strict en¬ 
forcement of statutes requiring tes¬ 
tamentary dispositions of property 
made by holographic wills 
Ky—Floyd V Christian Church Wid¬ 
ows and Orphans Home of Ken¬ 
tucky, 176 S W2d 125, 296 Ky 196, 
161 ADR 1230. 


22- Okl—^In re Hail’s Estate, 235 P 
916, 106 Okl 124 
68 C J p 715 note 7 

23 La—Succession of Torlage, 12 
So 2d 683. 202 La 693 
68 C J p 715 note 8 

24. NT—In re Thompson’s Will, 76 
NTS 2d 742, 191 Misc 109 

25 La—Succession of Muntz, 63 So 
2d 426, 222 La 689 

N C —In re Jenkins’ Will, 72 S E 
1072, 157 NC 429, 37 L R A ,N S , 
842 

Okl —In re Abrams’ Will, 77 P 2d 101, 
182 Okl 215 

26 Utah—In re Towell’s Estate, 285 
P 285, 75 Utah 312 

68 C J p 716 note 10 

27- N C—In re Lowrance's Will, 155 
SE 876, 199 NC 782—In re Jenk¬ 
ins’ Will, 72 SB 1072, 157 NC 
429, 37 LR A,NS. 842 

28 N C —^In re Jenkins' Will, supra 

29 N C—^In re Lowrance's Will, 155 
SE 876, 199 NC 782 

68 CJ p 715 note 13 

In the Philippines a statute provid¬ 
ing that wills executed by Spaniards 
or residents of the Islands before a 
certain date shall be valid whether 
the will be an opened, sealed, or ver¬ 
bal testament has been construed to 
include holographic wills 
Philippine—Kalaw v Virrey, 38 Phil¬ 
ippine 498 

30 Ill —Corcoran v Williams, 271 
Ill App 312 

N'T—In re Robinson's Will, 103 NT 
S 2d 967, 201 Misc 439—In re Doug¬ 
las' Will, 83 N T S 2d 641, 193 Misc 
623 

68 C J p 715 note 14 

31. NT—In re Dodds' Will, 45 N 
T S 2d 27, affirmed 48 N T S 2d 622, 
268 App Div 811, affirmed 61 NE 
2d 448, 294 NT 706 
68 C J p 715 note 15 
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32. N J —In re Taylor’s Estate, 100 
A 2d 346, 28 N J Super 220 

68 C J p 715 note 16 

33. N J —In re Taylor’s Estate, su¬ 
pra 

68 C J p 716 note 17 

34- NT—In re Dodds’ Will, 45 N T 
S 2d 27, afiiimed 48 N T S 2d 622 
268 App Div 811, affirmed 61 N E 
2d 448, 294 NY 706 
68 C J p 716 note 18 

35 NT —In re Pulvermacher’s Will, 

113 NE2d 525, 305 NT 378, re¬ 
mittitur amended on othei grounds 

114 NB 2d 474, 305 N T 923 

In re Snyder’s Estate, 277 NTS 
577, 164 Misc 156 
68 C J p 716 note 19 

36. NT—^In re Lurcy's Estate, 136 
NTS 2d 649, 207 Misc 179—In re 
Weinberger’s Wills, 136 NTS 2d 
120, 206 Misc 770—In re Kosberg's 
Estate, 128 N T S 2d 432, 205 Misc 
496—^In re Snyder’s Estate, 277 
NTS 577, 154 Misc 156 
In re Frechette's Will, 133 NT 
S 2d 80 

Ohio—^Keifer v Schuneman, 78 N 
B2d 780, 82 Ohio App 285 
68 C J p 716 note 20 
“At ead of will” 

Where decedent and one witness 
signed holographic document follow¬ 
ing dispositive directions at bottom 
of sheet of paper, and second attest¬ 
ing witness signed on left-hand mar¬ 
gin of sheet above decedent’s signa¬ 
ture, execution of document did not 
comply with statute requiring two 
attesting witnesses to sign their 
names as witnesses at the "end of 
the will" 

NY—In re Oltmann's Will, 34 NT 
S 2d 190, 178 Misc 174 
Will held properly attested, even 
though witnesses did not see tebtator 
sign It or see his signature 
Wis —In re Johnston's Will, 273 N 
W 612, 225 Wis 140. 
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the presence of witnesses,37 acknowledgment of sig¬ 
nature to witnesses,33 or publication of the will to 
them,39 or the instrument will fail As to whether 
the testator had signed the will before the attestation 
clause was written and before it had been presented 
to the witnesses to sign, it has been held that the 
fact that the instrument is holographic raises a pre¬ 
sumption, to a greater extent than if the will had 
been prepared by another, that it was signed before 
those acts were performed 

§ 201. - What Law Governs 

The law of the domicile of the testator determines 
the validity of a holographic will as to personalty and 
the law of the situs governs as to realty 

In the absence of a statute providing otherwise 
the validity of a hologiaphic will as to personal 
property is to be determined by the law of the tes¬ 
tator’s domicile,and as to real property by the 
law of the jurisdiction wherein it is situated A 
statute providing that holographic wills may be 
made in or out of the state has been construed to 
mean that such wills are valid within such state 
wherever made, ^3 and, under a statute providing 
that every testamentary instrument made out of the 
state shall be valid if made according to the forms 
provided by the law of the place where it was made 
or by the law of the place where the testator resided 
when It was made, a holographic will, not witnessed 
as required by the laws of the state wherein the real 
property is situated and of which the testator was 
a citizen, but valid under the laws of the foreign 
country where it was made and where the testator 


resided, is valid to pass such real property 

Law at time of execution or at death The diver¬ 
sity of opinion as to whether the validity of a will 
IS dependent on the law in force at the time of the 
testator’s death or the law m force at the date of 
the execution of the will, as discussed supra § 150, 
is also evident in the case of holographic wills, 
thus, while it has been held that the validity of the 
instrument will depend on the law at the time of the 
testator’s death,^5 it has also been held that such 
validity is dependent on the law in force at the time 
of the execution of the will 

§ 202. - Who May Make 

Testamentary capacity to make a holographic will' 
IS governed by the general rules with respect to testa¬ 
mentary capacity 

General lules as to testamentary capacity have 
been held applicable to holographic wills ^7 On 
the theory that a general statute empowering all 
persons over a certain age and of sound mind to dis¬ 
pose of property by will docs not include married 
women, it has been held that statutes which m gen¬ 
eral terms authorize holographic wills do not give 
the right to married women to make wills of this 
character ^3 

§ 203. - Testamentary Intent 

It IS essential to the validity of a holographic will 
that the testator intend to dispose of his estate. 

Testamentary intent is necessary to the validity of 
a holographic will No particular words arc ncc- 


37 N'T—In re Log^asa’s Estate, 293 
NTS 116, 161 Misc 774 
In re Cartoon's Will, 48 NTS 2d 
834 

68 CJ p 716 note 21 
38. N T —In re Maylone's Will, 93 N 
T S 2d 828 
68 C J p 716 note 22 
AckxLowledg'meiLt held sufficient 
NT—In re Dodds’ Will, 45 NTS 2d 
27. affirmed 48 N Y S 2d 622, 268 
App Div 811, affirmed 61 NE2d 
448, 294 NT 706 

39 NT —In re Pulvermacher’s Will, 

113 NE2d 525, 305 NY 378, re¬ 
mittitur amended on other grounds 

114 NE2d 474, 305 NT 923 
68 O J p 716 note 23 
Publication, held sufficient 

NT—In re Maylone's Will, 93 NT 
S2d 828—In re Dodds' Will, 45 N 
TS2d 27, affirmed 48 N T S 2d 622, 
268 App Div 811, affirmed 61 N B 
2d 448, 294 NT 706 
Typewritten wlU 

Although a will typewritten by 
testator personally is not strictly a 
"holographic will'', law applicable to 


holographic wills may apply with 
respect to publication 
NT—In re Felson’s Will, 135 NTS 
2d 737, 206 Misc 988 

40 Mich —Dougherty v Crandall, 
134 NW 24. 168 Mich 281, 38 LR 
A,NS, 161, AnnCasl913B 1300 

41 Ky—Gourley v Miller, 196 S 
W2d 360, 302 Ky 769, stating Flor¬ 
ida law 

N Y —In re Hansgirg's Will, 94 N Y S 
2d 26, 196 Misc 948, stating North 
Carolina law 

Tenn —Howell v Moore, 14 Tenn 
App 594, stating Ohio law 
68 C J p 716 note 27 

domicile of ongrin 
Where decedent was domiciled in 
Austria and temporarily resided in 
Orient during which time two holo¬ 
graphic wills were executed, domicile 
of origin continued so that wi^. £ exe¬ 
cuted in accordance with laws there¬ 
of would be valid instruments to 
pass personalty in New York 
N T —In re Hansgirg's Will, 94 N T 
S2d 26. 196 Misc 948 
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43 Ark—McPherson v McKay, 181 
S W2d 685, 207 Ark 546 
Mont—In le Gift’s Estate, 232 P 3d 
328, 125 Mont 95 

NY—In re Lurcy’s Estate, 136 N^ 
YS 2d 649, 207 Mi&c 179 
68 C J. p 716 note 28 
43- La—-Succession of Butterworth,. 

196 So 39, 195 La 115 
68 C J p 716 note 29 

44. Iowa —Corpus J’uris cited la. 
Widney v Hess, 45 N W 2d 233, 239, 
242 Iowa 342 

Md—Lindsay v Wilson, 63 A 566,. 
103 Md 252, 2 LRA,NS. 408 

45. Cal—In re Barker's Estate, 1 
Myr Prob 78—In re McCloud’s Es¬ 
tate, 1 Myr Prob 23 

46 Pa—Packer V Packer. 36 A 344, 
179 Pa 680, 57 Am S R 615, 2 Prob 
Rep Ann 471 

47 Idaho—Scott v Haikness, 59 P. 
656, 6 Idaho 736 

48. Idaho—Scott v Harkness, su¬ 
pra 

49. Cal —In re Bloch's Estate, 248 
P2d 21, 39 Cal 2d 570—In re Gold- 
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cssary to manifest the animo testandi,^® thus, the 
paper need not refer to itself as a will A docu¬ 
ment may be good as a holographic will where it 
expresses the testator’s testamentary desire although 
he did not consider it a will ^2 The fact that the 


holographic instrument concerns itself with mat¬ 
ters other than the disposition of property will not 
nullify Its effect as a will,®^ but it may be considered 
in determining the intent of the writer 54 Inquiry 
may be made into all relevant circumstances where 


er’s Estate, 193 P 2d 465, 31 Cal 
2d 848 

Ahlborn v Peters, 100 P 2d 542, 
37 Cal App 2d 698 

Okl—Hooker v Barton, 284 P 2d 708 
—Craig V McVey, 195 P 2d 753, 200 
Okl 434 

Tenn—Smith v Smith, 232 SW2d 
338, 33 Tenn App 507 
68 C J p 717 note 40 
Intent held shown 

(1) Particular instruments held to 
show testamentary intent 

Alaska—In re Pearl’s Estate, 11 
Alaska 214—In re Holland’s Estate, 
10 Alaska 557 

Cal —In re Wallace’s Estate, 223 P 
2d 284, 100 Cal App 2d 237 
La—Succession of Smart, 36 So 2d 
639, 214 La 63 

Mont—In re Van Voast's Estate, 266 
P2d 377, 127 Mont 460 
Pa—In le Carlin's Estate, 36 Pa 
Dist & Co 702 

Tenn—Pulley v Cartwright, 137 S 
W2d 336, 23 Tenn App 690 
Va—McBlroy v Rolston, 34 S E 2d 
241, 184 Va 77 

(2) Where testator had suffered 
critical attacks of cardiac ailment 
and executed will in the form of a 
letter providing for disposition of 
property “in case of my sudden 
death,” and testator actually died as 
result of similar attack less than a 
month later, intent was manifested 
that the letter should serve as his 
eflective direction if he died without 
having made some subsequent and 
more foimal testamentary disposi¬ 
tion, and hence the will would be gi\- 
en effect 

NT—In re Kiup’s Will, 18 NTS 2d 
813, 173 Misc 632 

(3) The quoted words m holo¬ 
graphic instrument giving all of sign¬ 
er’s property to her sister “without 
bond’*, together with signer’s anxiety 
over keeping the instrument in hei 
own possession and under seal until 
death, established testamentary in¬ 
tent 

Miss—Estes V Estes, 27 So 2d 854, 
200 Miss 541 

(4) In letter by decedent to his fu¬ 
ture wife, statement that if he should 
die first he wanted her to have all 
he had was testamentary, and it 
would be presumed that he intended 
that on his death, his property should 
go to her 

Tex—Ripley v Bearing, Civ App , 153 
S W 2d 243, error refused 

latent held not shown 

(1) Particular instruments held not 
to disclose testamentary intent. 


Cal—In le Golder’s Estate, 193 P 2d 
465, 31 Cal 2d 848 

La—Succession of Torlage, 12 So 2d 
683, 202 La 693 

Mont—In re Watts’ Estate, 160 P 2d 
492, 117 Mont 605 

NC—In re Smith’s Will, 10 S E 2d 
676, 218 NC 161 

Tenn—Howell v Moore, 14 Tenn 
App 594 

Tex —Boyles v Gresham, Civ App , 
260 SW2d 144, reversed on other 
grounds 263 S W 2d 935 

(2) Portion of letter alleged to be 
testamentary would not be piobated 
as an holographic will, where it ap¬ 
peared that the poition was only a 
casual statement and not an impor¬ 
tant or principal part of letter, and 
letter stated 'I want you to have 
what I leave”, which did not clearly 
show present intent to make a tes¬ 
tamentary disposition, and evidence 
did not show that during eleven years 
intervening between writing of letter 
and death of writer, the writer con¬ 
sidered letter as a testamentary dis¬ 
position 

Okl—Craig v McVey, 195 P 2d 753, 
200 Okl 404 

(3) Note written by testator telling 
his brother to get possession of cot¬ 
tonseed and, if anything should hap¬ 
pen to testator, to sell the cotton¬ 
seed to brother’s best advantage, was 
too indefinite to constitute hblograph- 
ic will 

Miss—Gidden v Gidden, 167 So 785, 

176 Miss 98 

(4) A statement in a holographic 
instrument executed by decedent that 
“Everything is yours Darling” was 
not intended to operate as a devise of 
property to the wife of decedent, 
where from a reading of entire in¬ 
strument, the sentence was apparent¬ 
ly written to inform the wife that 
decedent devised his property to her 
Tex—Hinson v Hinson, 280 S W 2d 

731 

(5) A holographic will providing 
that testatrix* heirs should keep “the 
vault in order” could not be construed 
as giving all of testatrix* estate to 
her legal heirs at law 

Md —Rabe v McAllister, 8 A 2d 922, 

177 Md 97 

Use of several sheets of paper 

Where instrument offered as a holo¬ 
graphic will consists of more than 
one sheet of paper, it must be made 
clearly apparent that testator intend¬ 
ed that together they should consti¬ 
tute his will 

Okl —In re Pauli’s Estate, 254 P 2d 
367, 208 Okl 196 
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50. Alaska —In re Lanart’s Estate, 9 
Alaska 535 

Cal—In re Spencer’s Estate, 197 P 2d 
351, 87 Cal App 2d 591 
N T —In re Langer’s Estate, 281 N T 
S 866, 156 Misc 440 
Tenn—Pulley v Cartwright, 137 S 
W2d 336. 23 Tenn App 690 
Tex —^Warnken v Warnken, Civ 
App, 104 SW2d 935, error dis¬ 
missed 

GS C J p 717 note 41 
Deueral roles of construction. 

The question whether holographic 
will was sufficient to dispose of the 
testator's estate was required to be 
determined by the general rules gov¬ 
erning the construction of wills 
Alaska—In re Lanart’s Estate, 9 
Alaska 535 

l^anguage need only be undeirstand- 
able 

Alaska —In re Lanart’s Estate, su¬ 
pra 

Tenn—Nicley v Nicley, App, 276 S 
W2d 497 

Words “In case anything happens 
to me,” in instrument offered as holo¬ 
graphic will, may reasonably be con¬ 
strued to mean “in the event of my 
death,” or ”at my death,” with re¬ 
spect to determination of question of 
testamentary intent 
Tex ■—Thomason v Gwinn, Civ App , 
184 S W 2d 542, error refused 

51. Cal—In re Beaty’s Estate, 81 
P2d 1002, 27 Cal App 2d 745 

68 C J p 717 note 42 

52. La —Succession of Valdez, App , 
44 So 2d 151, rehearing granted 46 
So 2d 521 

Corpus Juris cited In Smith v 
Smith, 232 S W 2d 338, 341, 33 Tenn 
App 507 

68 C J p 717 note 43 

53. Cal—In re Golder’s Estate, 193 
P 2d 465, 31 Cal 2d 848 

In re Spencer’s Estate, 197 P 2d 
351, 87 Cal App 2d 591 
68 C J p 717 note 44 
Provision for payment of debts and 
expenses 

An instrument which met all stat¬ 
utory requirements for execution of 
a holographic will and nominated 
executors to serve without bond was 
entitled to probate as a holographic 
will, although it made no provision 
for disposition of testatrix’ property 
other than directing payment of debts 
and funeral expenses 
Okl—Reeves v Duke, 137 P 2d 897, 
192 Okl 519, 147 ALR 634 

54. Cal—^In re Golder’s Estate, 193 
P 2d 465, 31 Cal 2d 848 
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the existence of testamentary intent is in doubt 55 
Mere notes or memoranda for a will do not operate 
as a holographic will,55 nor does an instrument 
which expresses an intent merely to do something 
in the future 57 

Existence of previous will. An instrument will 
not be given the effect of a holographic will where 
there exists a previously made and unrevoked will, 
unless it clearly appears from the language of the 
holographic paper that the testator intended to make 
further testamentary provision with respect to the 


disposal of his estate,58 or to explain, qualify, or 
modify the provisions of the will previously made 59 

g 204. - Form 

It IS not essential to the validity of a holographic 
will that It be formal m character. 

No particular form is ordinarily required to con¬ 
stitute a holographic will 50 Thus, it may be in¬ 
formally drawn,51 and consist of more than one 
paper,52 and it docs not matter that one of such 
papers standing alone would not constitute a suffi- 


In re Spencer's Estate, 197 P 2d 
351, 87 Cal App 2d 591 

55. Tenn—Smith v Smith, 232 S 
W 2d 338, 33 Tenn App 507 
Existence of fear of imminent 
death by one who executed alleged 
holographic will is an important fac¬ 
tor in determining whether there is 
testamentary intent 
Cal —In re Spencer’s Estate, 197 P 2d 
351, 87 Cal App 2d 691 
Eailure to provide for wife and child 
In determining whether writer in¬ 
tended to make testamentary disposi¬ 
tion of estate by letter addressed to 
mother, court could consider fact 
that no provision was made for writ¬ 
er’s child or wife with whom he was 
then living, on friendly terms 
Cal—In re Golder’s Estate, 193 P 2d 
465, 31 Cal 2d 848 

CircimistaaLces stirroiuiding the 
executioa of will may be considered 
Cal —In re Swendsen's Estate, 111 
P2d 408, 43 Cal App 2d S51 

56- Okl—^Hooker v Barton, 284 P 2d 
708 

Tenn—Smith v Smith, 232 SW2d 
338, S3 Tenn App 507 
Pact that instmment was to be 
copied by a stenographer did not in¬ 
dicate it was not a will where testa¬ 
trix prepared and executed paper re¬ 
citing that it was her last will and 
testament, named executrix, disposed 
of testatrix’ property, and was other¬ 
wise drawn in form of will 
Ky—Parrott v Parrott’s Adm’x, 110 
S W 2d 272. 270 Kv 644 

57 Aik—PofC V Kaufman, 276 S W 
2d 432 

Cal —In re Spencer’s Estate, 197 P 2d 
351, 87 Cal App 2d 591 
IVIi&s —In re George’s Estate, 45 So 
2d 571. 208 Miss 734 
SD—In re Zech's Estate, 20 N'W2d 
229, 70 S I> 622 

58. Cal—In re Beebee’s Estate, 258 
P 2d 1101, 118 Cal App 2d Sol—In re 
Spencer’s Estate, 197 P 2d 351, 87 
CalxVpp2d 591 

Tex—Cutes v Faulknoi, Civ App , 
245 SW2d 1013, eiroi refused— 
Cavwood V Caywood, Civ App, 216 
S W 2d 821, erior refused, 

68 CJ p 718 note 46. 


Iiack of testamentary languagre 

An instrument beginning with the 
words ^‘supplementary to my last 
will which still stands as is” and 
which did not affirmatively state that 
It was intended to be a will and did 
not contain language ordinarily used 
to make disposition of property of 
which language the decedent was 
aware, was not a valid testamentary 
disposition of property 
Tex—^Hinson v. Hinson, 280 S W 2d 
731 

Beg.iLest to be admimstrator 
Where ten months after writing 
letter to his son which made no ref¬ 
erence to formal will and contained 
no declaration of revocation of for¬ 
mal will but expressed desire that his 
son be his ’’administrator,” deceased 
went to his lawyer’s office to see his 
will and told lawyer that will was 
”3ust the way I want it,” letter did 
not effect revocation and was not 
holographic will 

Mont—In re Hansen’s Estate, 254 P 
2d 1073, 126 Mont 522 

59. Cal—White v Deering, 177 P 
516, 38 Cal App 433 

ea Alaska—^In re Lanart’s Estate, 

9 Alaska 535 

NT—In re Langer’s Estate, 281 NT 
S 866, 156 Misc 440 
Tenn—Pulley v Cartwright, 137 S 
W2d 336, 23 Tenn App 690 
Tex —^Warnken v Warnken, Civ App , 
104 SW2d 935, error dismissed 
Va—Moon v Norvell, 36 S E 2d 632, 
184 Va 842 
68 C J p 718 note 50 

Defectively executed mstrument as 
holograph 

(1) Purported will in testator’s 
I handwriting, although not entitled to 

probate as attested will because of 
alterations, was entitled to probate 
as holographic will 
Va—Triplett's Bx'r v, Triplett, 172 
SE 162, 161 Va 906 

(2) Fact that testator intended to 
execute a nuncupative will under 
private signature, but failed to com¬ 
ply with requisite formalities for 
such a will because of lack of requir- | 
ed number of witnesses, did not pre- I 
elude treating the instrument exe-1 
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cuted by testator as a valid olograph¬ 
ic will 

La —Succession of Eastmean, App , 
6 So 2d 7S8 

Appointment of executor not required 
Cal —In re Wallace’s Estate, 223 P 2d 
284, 100 Cal App 2d 237—^In re Kam¬ 
inski’s Estate, 115 P 2d 21, 45 Cal 
App 2d 779 

Tenn—^Nicley v. Nicley, APp, 276 
SW2d 497 

Xnstruments held sufficient in form 
Cal—In re Halbert's Estate, 182 P 2d 
266. 80 Cal App 2d 666 
WVa—Rice v Henderson, 83 S E 2(i 
762 

61. Alaska —In re Lanart’s Estate, 
9 Alaska 535 

Cal—Mitchell v Ponohue, 34 P 614, 
100 Cal 202. 38 Am S R 279 
Tex—Caywood V Caywood, Civ App , 
216 SW2d 821, eiioi refused 

62. Cal —In re Moody’s Estate, 267 
P2d 709, 118 Cal App 2d 300 

Tenn—^Nicley v Nicley, App, 276 
S W 2d 497—Richberg v Robbins, 
228 SW2d 1019, 33 Tenn App 66 
68 C J p 718 note 62 
Pastenlng not requued 
Cal —In re Swendsen’s Estate, 111 
P 2d 408, 43 Cal App 2d 551 
N J —In re Potts’ Estate, Co , 61 A 
2d 649 

68 C J p 718 note 52 [a] 

Integration 

(1) An undated, unsigned second 
page in deceased’s handwriting and a 
signed undated third page in docoas- 
ed's handwriting, both of which were 
written nine years after first page, 
which in itself was valid holographic 
will, which were all folded together 
were admissible to probate as valid 
holographic instruments under rule 
of integration on theoiy that testa¬ 
trix adopted date on first page by 
her signature on third 

Cal —In re Pumas’ Estate, 210 P 2d 
697, 34 Cal 2d 406 

(2) Portion of instrument offered 
for probate as holographic will, 
which preceded date carried on re¬ 
verse side of first sheet, and which 
provided for devise of home to a 
beneficiary, a beauest of money to 
another beneficiary, and for creation 
of trust for benefit of testator’s chil— 
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cient will It may likewise consist of separate 
writings or paragraphs on the same sheet of paper 
It may properly be in the form of a letter,^5 or a 
letter and attached deed,®^ or entries in a diary, 
or it may consist of script written in a book con¬ 
taining accounts A writing on an envelope mere¬ 
ly describing the contents of the envelope with the 
added statement that it had been opened and resealed 
by deceased does not of itself constitute a will in¬ 
corporating by reference the two documents with¬ 
in 6^ A paper not of testamentary character may be 
construed with one possessing that character only 
where the latter has by sufficient reference incor¬ 
porated it within Itself, thus giving it also a testa¬ 
mentary character 

Abbreviations, The fact that the testator instead 
of writing out certain words in full used abbrevia¬ 
tions or figuies of such character that the court 
would take judicial notice of their meaning will 
not vitiate an instrument as a will 


WILLS §§ 204-205 

§ 205. - Execution 

a In general 

b Handwriting of testator 
c Dating 
d Signature 

e Attestation and subscription by wit¬ 
nesses 

a. In Greneral 

In order to be valid, a holographic will must be a 
complete and executed instrument, but absolute preci¬ 
sion IS not required. 

An instrument offered as a holographic will must 
be a complete and executed document,although 
absolute precision of execution is not necessary,'^3 
and all that is required is a clear showing on the 
face of the instrument of its execution in conformity 
with the law Statutes authorizing holographic 
wills usually require that they be entirely in the 


dren, constituted component part of 
will as testator intended to execute 
will, and part preceding such date 
was entitled to be admitted to pro¬ 
bate along with part following such 
date, each part when taken together 
constituting entire will of testator 
Cal —In re Moody’s Estate, 257 P 2d 
709, 118 Cal App 2d 300 

63. Cal—In re Dumas’ Estate, 210 
P2d 697, 34 Cal 2d 406 

In re Miller’s Estate, 17 P 2d 
181, 128 Cal App 176 

64. Va —^Fenton v Davis, 47 S E 2d 
372, 187 Va 463 

68 C J p 718 note 54 

65. Cal —^Brucks v Home Federal 
Sav & Loan Ass’n, 228 P 2d 545, 
36 Cal 2d 845 

Ky—McNeill v McNeill, 87 SW2d 
367, 261 Ky 240 

Miss —In re Mey’s Estate, 28 So 2d 
125, 200 Miss 548 

Mont—In re Van Voast’s Estate, 266 
P 2d 377, 127 Mont 450 
SD—In re Zech’s Estate, 20 NW'2d 
229, 70 SD 622 

Tenn—^Druen v Hudson, 68 S W 2d 
146, 17 Tenn App 428 
Utah—Ellerbeck v Haws, 265 P 2d 
404, 1 Utah 2d 229 
68 C J p 718 note 56 
lietters held testaaneoLtary 

(1) Where stepmother had no chil¬ 
dren of her own and treated stepchil¬ 
dren as though they were her own 
children, and stepmother when elder¬ 
ly and an poor physical condition, 
wrote one of the stepchildren a let¬ 
ter, which was entirely written, dat¬ 
ed^ and signed by stepmother, and 
which stated that she wanted any 
worldly goods left at hei* death to be 
divided equally among the stepchil¬ 
dren, and that she expected to live 

94 C J S —66 


for a few more years, but that she 
saw no reason for putting every¬ 
thing off for someone else to tend to 
at the last minute, there was a valid 
holographic will 

Mont—In re Van Voast’s Estate, 266 
P2d 377, 127 Mont 450 
(2) A holographic document in the 
form of a letter to particular person 
which piovided how signer’s property 
“should” be disposed of “in case of 
my sudden death,” and executed with 
witnesses by a competent and un¬ 
constrained person, was testamentary 
in character and hence entitled to 
probate 

NT—In re Krup’s Will, 18 NTS 
2d 813, 173 Misc 632 
lietters held not testaonentary 
Ky—Boggess v McGaughey, 207 S 
W2d 766. 306 Ky 319 
Tex —Cay wood v Caywood, Civ App , 
216 S W 2d 821, error refused 

66. Cal—Skerrett's Estate, 8P 181 
67 Cal 585 

67 Alaska—In re Lanart's Estate 
9 ^^laska 535 

Tenn—Reagan v Stanley, 11 Lea 316 

68- NC—^Brown v Eaton, 91 NC 
26 

69. Cal—In re Sullivan’s Estate, 271 
P 753, 94 Cal App 674 
Signature on envelope see infra 5 
206 

70- Cal—In re Wunderle’s Estate, 
181 P2d 874, 30 Cal 2d 274 
In re McNamara’s Estate, 260 P 
2d 182, 119 Cal App 2d 744 

68 C J p 718 note 60 
Instrument held Invalid. 

Where testatrix had attempted to 
make a will and had a copy of a pur¬ 
ported will and on the date of her 
death wrote a letter to a friend which 
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stated* "Take this to Judge Lamb 
and fix it so, etcthe letter referred 
to fixing the copy of the uill enclosed 
and it could not constitute a holo¬ 
graphic will 

Tenn —Hicks v Burdette, 10 Tenn 
App 492 

71. La—Vanhile’s Succession, 21 So 
191, 49 La Ann 107, 62 Am S R 
642 

68 C J p 718 note 62 

72 Cal —In re Brooks’ Estate, 4 P 
2d 148, 214 Cal 138 

SD—In re McNair's Estate, 38 NW 
2d 449, 72 SD 604 

Tenn—Campbell v Henley, 110 SW 
2d 329, 172 Tenn 135 
Instrunients held Incomplete 
Okl—Elrod v Purdin, 163 P 2d 209, 
196 Okl 120 

73 Alaska—In re Lanart’s Estate, 

9 Alaska 535 

Cal—In re McMahon’s Estate, 163 
P 669, 174 Cal 423, LRA1917D 
778 

In re Durlewanger’s Estate, 107 
P 2d 477, 41 Cal App 2d 750 
Position of words in holographic 
will are not usually material 
N C —^In re Goodman’s Will, 60 S E 2d 
34, 229 NC 444 

74. Cal —In re McMahon’s Estate, 
163 P 669, 174 Cal 423. LRA 
1917D 778 

SD—In re McNair’s Estate, 38 NW 
2d 449, 72 SD 604 

Instrument must be read m its en¬ 
tirety 

Cal —In re Bower's Estate, 78 P 2d 
1012, 11 Cal 2d 180 
In re Beebee's Estate, 258 P 2d 
1101, 118 Cal App 2d 851 
Tex—Hinson v, Hinson, 280 S W 2d 
i 731. 
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handwriting of the testator, dated, and signed by 
him as discussed infra this section A failure in 
any one of these respects has been held to invalidate 
the will 

Punctuation The lack of a period at the end of 
an instrument does not necessarily indicate that it 
remains unfinished,'^® particularly where numerous 
periods and other punctuation marks are omitted 

b. Handwriting of Testator 

A holographic will nriust generally be wholly in the 


handwriting of the testator, but the effect of appearance 
of matter not m his handwriting vanes among the sev¬ 
eral jurisdictions 

It IS generally required that a holographic will be 
wholly m the handwriting of the testator*^® Re¬ 
writing of a portion thereof,*^® or alterations made 
by the testator,so do not affect an otherwise valid 
testamentary disposition The document may be 
written m pencil,si or partly in ink and partly m 
pencil,S2 or at different times with different ink,S3 
but a document written with a typewriter does not 


Tlie identity of a holographic will 
and the provisions thereof must be 
determined from the instrument it¬ 
self 

Okl—Day v Williams, 85 P 2d 306, 
184 Okl 117 

75 La—Succession of Torlage, 12 
So 2d 683, 202 La 693 

Purpose 

The statute providing that holo¬ 
graphic will IS one that is entirely 
written, dated, and signed by hand 
of testator was enacted to afford pro¬ 
tection from danger of forgery of 
such a will not protected by safe¬ 
guard of requirement of due attesta¬ 
tion by competent witnesses 
Cal —In re Towle’s Estate, 93 P 2d 
555, 14 Cal 3d 261, 124 ALR 624 

7S Cal—In re Brooks’ Estate, 4 P 
2d 148, 214 Cal 138 
In re England’s Estate, 259 P 
956, 85 Cal App 486 

77. Cal —In re Brooks’ Estate, 4 P 
2d 148, 214 Cal 138 
In re England’s Estate, 259 P 
956, 85 Cal App 486 

78 Alaska—In re Lanart's Estate, 
9 Alaska 535 

Ariz—In re Morrison’s Estate, 103 P 
2d 669, 55 Anz 504 

Cal —In re Bloch’s Estate, 248 P 2d 
21, 39 Cal 2d 570—In re Towle’s Es¬ 
tate, 93 P2d 555, 14 Cal 2d 261, 124 
ALR 624—In re Bower's Estate, 
78 P 2d 1012, 11 Cal 2d 180 
Idaho—In re Heazle’s Estate, 240 
P 2d 821, 72 Idaho 307 
Ky—Stone v Stone, 93 S W 2d 617, 
263 Ky 732 

La—Succession of Torlage, 12 So 2d 
683, 202 La 693—Succession of 

Butterworth, 19 6 So 39, 195 La 
115 

Succession of Jones, App, 38 So 
2d 797 

Mont—In re Gift’s Estate, 232 P 2d 
328, 125 Mont 95 

MC—In re Wall’s Will, 5 S E 2d 837. 
216 NC 805 

Tenn—Deitz v Gallagher. SS S W 2d 
993, 169 Tenn 435 

Va —Ferguson v Ferguson, 47 S B 
2d 346, 187 Va 681 

Wash —In re Bauer's Estate, 105 P 2d 
11, 5 Wash 2d 165 
68 C J p 719 note 73, 


Different handwriting 

Instrument in which place and date 
were not in same handwriting as bal¬ 
ance of instrument was a nullity as 
an olograph 

La—Succession of Jones, App , 38 So 
2d 797 

Jointly executed instruments 

(1) Unwitnessed writing jointly 
executed by husband and wife in the 
handwriting of each of them could 
not be regarded as a holographic will 
because not written wholly by either 
of them 

Ky—Puckett v Hatcher, 209 S W 2d 
742, 307 Ky 160 

(2) Where instrument signed by 
decedent and wife and reciting “Aft¬ 
er our death we want” named bene¬ 
ficial y “to have what we’ve got” was 
wholly in decedent’s handwriting ex¬ 
cept the wife's signature, the instru¬ 
ment could be probated as decedent’s 
holographic will, since wife’s signa¬ 
ture was not part of decedent’s will 
and could be disregarded 

Tenn —Jones v Myers, 154 S W 2d 
245, 178 Term 24 

(3) Where will, which was in hand¬ 
writing of husband, and which pur¬ 
ported to be will of husband and wife 
leaving their estates to the survivor, 
and which was signed by husband and 
wife, provided spaces for signatures 
of two witnesses, but no witnesses 
signed, the will was ineffective as a 
testamentary disposition on part of 
wife, but was nevertheless effective 
as to husband 

Tex—Taylor v Taylor, Civ App, 281 
S W 2d 232, error refused no revers¬ 
ible error 
language 

A holographic will written in Ger- 
I man language was valid and hence 
was properly admitted to probate 
Okl-—Heupel v Heupel, 174 P 2d 850, 
197 Okl 567 

Tex —Dieckow v Schneider, Civ App , 
83 SW 2d 417 
Meaning of word '^wholly” 

Statute requiring a holographic 
will to be “wholly” in the handwrit¬ 
ing of the testator does not use quot¬ 
ed word in its absolute, utter, and 
iigidly uncompromising sense 
Va—Bell V Timmins, 58 S E 2d 66, 
190 Va 648 


Instrument held valid 

Where will was unambiguous and 
made a natural disposition of testa¬ 
tor's property and was entirely in the 
handwriting of testator and was in 
proper order except for one broken 
sentence just before the signature of 
testator, which sentence did not af¬ 
fect any material part of the will, 
and jury found against contention 
that broken sentence indicated that a 
part of former will had been pasted 
to will in question, will was valid 
Ky—Bennett v Bennett's Ex'x, 198 
S W2d 301, 303 Ky 665 

79. La—Succession of Reynolds, 71 
So 2d 537, 224 La 975 

80- Cal—In re Dumas’ Estate, 210 P 
2d 697, 34 Cal 2d 406 
In re Clark’s Estate, 129 P 2d 969, 
65 Cal App 2d 85 

Va—Triplett’s Ex’r v Triplett, 172 
SE 162, 161 Va 906 

Seqneitice of time 

Where testatrix and bank officer 
with knowledge and acquiescence of 
testatrix made interlineations, chang¬ 
es, and additions on previously exe¬ 
cuted holographic will for purpose 
of affording memorandum for use of 
attorney and drawing more formal 
will, question of validity of will was 
not effected by sequence of time in 
which changes were made by testa¬ 
trix or by bank officer 
Cal—In re Towle’s Estate, 93 P 2d 
555, 14 Cal 2d 261, 124 ALR 624 

81. La—Succession of Jones, App, 
38 So 2d 797 
68 C J p 719 note 74 

82 Ark—Musgrove v Holt, 240 S 
W 1068, 183 Ark 355 
La—Succession of Smart, 36 So 2d 
639, 214 La 63 

Succession of Jones, App, 38 So 
2d 797 

83, Cal—In re Moody’s Estate, 257 
P2d 709, 118 Cal App 2d 300 
La—Succession of Reynolds, 71 So 
2d 537, 224 La 975, certiorari de¬ 
nied Reese v Wood, 76 S Ct 39, 
348 US 838, 99 L Ed 661—Succes¬ 
sion of Smart, 36 So 2d 639, 214 La 
63—Succession of Guiraud, 114 So 
489, 164 La 620 
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satisfy the requirement,^4 even though it is signed 
by the testator 

The effect of the appemance of ^natter not 'in the 
handzvritmg of deceased m or on a document pur¬ 
porting to be a holographic will has been the sub¬ 
ject of somewhat different rules m the vaiious 
jurisdictions In some it is held that the mere 
presence of printed matter on a testamentary paper 
does not render it invalid as a holographic will 
where such printing is no part of the writing and is 
disassociated therefiom,®® nevertheless, if printed, 
typed, stamped words or figures/^ qj- written matter 
not in the handwriting of the testator,constitutes 
a part of the instrument, such matter will invalidate 
it as a holographic will A similar rule is followed 
in other jurisdictions to the effect that an instrument 
partly printed is not a valid holographic will if the 
written provisions are not complete in themselves,®^ 
but the fact that the paper contains matter not in 
the testator’s handwriting will not invalidate it 
where it appears that the printed words were not 
intended by the testator to form any part of his 


will,^^<^ and are separate and distinct therefrom.^^ 
In still other jurisdictions it is the rule that, while 
all of the matter not m the handwriting of deceased 
will be disiegarded,^2 particularly where it is mere¬ 
ly surplusage,^® where all of the words appearing 
on the paper m his hando^riting are sufficient to con¬ 
stitute a will, the fact that other words not in his 
handwriting appear thereon will not defeat the in¬ 
tention of the testator otherwise expressed 

Stationcz's zuill forms It appears to be held gen¬ 
erally that an instrument written on a stationer’s 
will form by filling in the blank spaces is not a 
valid holographic will,^^ even though the matter 
written by decedent in his own hand would, stand¬ 
ing alone, constitute a complete testamentary dis¬ 
position 

The doctrine of incorporation by reference applies 
to holographic wills,®^ and while in some jurisdic¬ 
tions the document referred to must be in the hand¬ 
writing of the testator,®® in at least one other, a 
previous testamentary document not in the hand¬ 
writing of the testator may be so incorporated,®® 


84 Ky—Scott V Gastrig-ht, 204 S 
W2d 3G7, 305 Ky 340, 173 ALR 
665—Blankenship v Blankenship, 
124 SW2cl 1060, 276 Ky 707—Mc¬ 
Neill V McNeill, 87 S W 2d 367. 
261 Ky 240 

Tex—Dean v Dickey, Civ App , 225 
S W 2d 999 

Wash—In re Bauer’s Estate, 105 P 
2d 11, 6 Wash 2d 165 

68 CJ p 719 note 77 

85. Cal—In re Dreyfus' Estate, 165 
P 941, 176 Cal 417, LRA1917F 
391 

86. Cal—In re Bower’s Estate, 78 
P 2d 1012, 11 Cal 2d ISO 

In re Goldsworthy's Estate, 129 
P2d 949, 54 Cal App 2d 666—In re 
Durlewang*er’s Estate, 107 P 2d 477, 
41 Cal App 2d 750 

68 C J p 719 note 80 

87. Cal —^In re Towle’s Estate, 93 
P2d 556, 14 Cal 2d 261, 124 ADR 
624—In re Bower’s Estate, 78 P 
2d 1012, 11 Cal 2d 180 

N C —Pounds V Ditaker, 71 S E 2d 
39. 235 N C 746 

68 C J p 719 note 81 

88 Cal —In re Towle’s Estate, 93 P 
2d 555, 14 Cal 2d 261, 124 ADR 
624 

89 Ky —^Blankenship v Blanken¬ 

ship, 124 SW2d 1060, 276 Ky 707 

Utah—In re Yowell’s Estate, 285 P 
285, 75 Utah 312 

Wash—Corpus Jmis cited in In re 
Bauer's Estate, 105 P 2d 11, 14, 6 
Wash 2d 165 

90. Ky —Blankenship v Blanken¬ 

ship, 124 S W 2d 1060, 276 Ky 707 

68 C J. p 719 note 83. 


91. Utah —In re Yowell's Estate, 285 
P 285, 75 Utah 312 

68 C J p 719 note 84 

92. Va—Bell v Timmins, 58 S E 2d 
55, 190 Va 648 

68 C J p 719 note 85 
93 Tex —Maul v Williams, Com 
App, 69 SW 2d 1107, mandate con¬ 
formed to, Civ App , 88 S W 2d 1087 
68 C J p 719 note 86 

94. Da—Girven v Miller, 52 So 2d 
843, 219 Da 252 

Succession of Knight, App, 151 
So 230 

NC—Pounds V Ditaker, 71 S E 2d 
39, 235 N C 746—In re Goodman’s 
Will, 50 SE2d 34, 229 NC 444— 
In re Wallace's Will, 42 S B 2d 520, 
227 NC 459—^In re Parsons’ Will, 
178 SE 78, 207 NC 584 
Tex —Maul v Williams, Com App , 
69 SW2d 1107, mandate conformed 
to, Civ App, 88 SW2d 1087 
68 CJ p 719 note 87 
Engraved monogrram on paper writ¬ 
ing offered as holographic will could 
not be considered part thereof, and 
not being m decedent’s handwriting 
could not be construed to be her sig¬ 
nature, within meaning of statutes 
relating to holographic wills 
NC—Pounds V Ditaker, 71 S B 2d 
39, 235 NC 746 

95. Cal—In re Bower’s Estate, 78 
P 2d 1012, 11 Cal 2d 180 

68 C J p 720 note 89 
Words and flakes appearing at 
tiie beginning of will and inserted in 
handwriting of deceased in blank 
spaces provided therefor in the 
printed form employed by deceased 
must be considered as well as latter 
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portion of instrument disposing of 
estate and entiiely in deceased’s 
handwriting and dated and signed by 
deceased 

Cal —In re Bower’s Estate, supra 
9G Utah—In re Wolcott’s Estate, 
180 P 169. 54 Utah 165, 4 ADR 
737 

97 Cal—In re Dobrzensky’s Estate, 
232 P2d 886, 105 Cal App 2d 134— 
In le Martin's Estate, 88 P 2d 234, 
31 Cal App 2d 501 
Poctrine held xiot Involved 
Cal —In re Towle’s Estate, 93 P 2d 
555, 14 Cal 2d 261, 124 A D R 624 
93- Miss—^Hewes v He'wes, 71 So 
4, 110 Miss 826 

NC—In re Smith’s Will, 10 S E 2d 
676, 218 NC 161 
Typewrl-tten will 

Where testatrix had not signed nor 
even seen typewritten will dictated 
by attorney in her presence, but she 
wrote entirely in her handwriting 
and signed a memorandum that ' will 
I dictated to attorney” was her last 
will and as she wished it, statute 
requiring subscribing witnesses if 
will IS not “wholly written by the 
testator” was not satisfied by either 
instrument, or by both instruments 
taken together 

Ky—Scott V Gastnght, 204 S W 2d 
367, 305 Ky 340, 173 ADR 565 
99 Cal —In re Dobrzensky's Estate, 
232 P2d 886, 105 Cal App 2d 134 
Will of testator^s wife which was 
not in testator’s handwriting could 
be incorporated and did not render 
testator’s will invalid 
Cal—In re Martin’s Estate, 88 P 2d 
234, 31 Cal App 2d 501 
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where the reference is unmistakable ^ Where an¬ 
other instrument, although referred to, is not in¬ 
tended to be incorporated, the fact that such other 
paper is not wholly in the testator’s handwriting 
will not vitiate the hologi aphic will ^ 

c. Dating 

A holographic Will must generally be completely 
dated iti the testator’s handwriting, but the date may 
appear in any part of the instrument 

Although it IS not necessary that a holographic 
will be dated where the statute does not require 
such foimality,3 by virtue of statutes in most juris¬ 
dictions a paper purporting to be a holographic will 
IS not valid unless it is dated*^ wholly in the hand¬ 
writing of the testator ^ This requirement is not 
satisfied by a recital of testator’s age,® or of a date 
on which a prior testamentary instrument was exe¬ 
cuted Except in jurisdictions following the rule 


of liberal construction of holographic will statutes, 
considered supra § 200, which hold that the year and 
the month are sufficient to ^'date” the instrument,® 
it IS generally held that the ‘"date” required includes 
the year, month, and day, and that if any one of 
these IS wanting the will is invalid,^ and, where 
any part of the date is doubtful or uncertain, wheth¬ 
er as to the day, month, or year, the instrument will 
fail as a holographic will However, where one 
of the figures of the date has been surcharged or 
superimposed on another figure, in such manner that 
the exact date can be seen with certainty, the testa¬ 
ment will not be invalidated The sufficiency of 
the date of a holographic will must be determined 
from the face of the will alone, without any extrinsic 
evidence 

Number of dates A holographic paper does not 
fail as a will by reason of the fact that it bears two 


1 . Cal—In. re Smith's Estate, 191 
P 2d 413, 31 Cal 2d 563 

2. Tex —^Adams v Mans, Com App , 
213 S W 622 

3. Ariz—In re Morrison’s Estate, 
103 P2d 669, 56 Anz 504 

ISrC—Pounds V Lritaker, 71 S E 2d 
39, 235 NC 746—In re Wallace’s 
Will, 42 SE2d 520, 227 NC 459— 
In re Parsons’ Will, 178 SB 78, 
207 NC 584 

Tenn—Corpus Juris cited lu Nicley 
V Nicley, App, 276 SW2d 497, 
499 

Tex—Kramer v Crout, Civ App , 279 
S W 2d 932, error refused, no re¬ 
versible error 

68 C J p 720 note 94 

4. Alaska—In re Lanart’s Estate, 9 
Alaska 635 

Cal—In re Dumas’ Estate, 210 P 2d 
697. 34 Cal 2d 406—In re Wunder- 
le's Estate, 181 P 2d 874, 30 Cal 2a 
274—In re Towle’s Estate, 93 P 2d 
555, 14 Cal 2d 261, 124 ALR 624 
—In re Bower’s Estate, 78 P 2d 
1012, 11 Cal 2d 180 
In re Moody’s Estate, 257 P 2d 
709, 118 Cal App 2d 300 

Idaho—In re Heazle’s Estate, 240 P 
2d 821, 72 Idaho 307 

Ea—Succession of Sanazin, 65 So 
2d 602, 223 X.a 286—Succession of 
Torla^e, 12 So 2d 683, 202 La 693 
—Succession of Butterworth, 196 
So 39, 195 La 115 
Succession of Lasseigne, App, 
181 So 879—Succession of Math¬ 
ews, App , 158 So 233 

Mont—In re Gift's Estate, 232 P 2d 
328, 125 Mont 95 

KD—Johnson v Weldy, 54 NW2d 
829, 79 ND 80 

Okl —In re Abrams’ Will, 77 P 2d 
101, 182 Okl 215 

6S C J p 720 note 96. 

IiOSt will 

Fact that neither witness could 


recall exact day of month appearing* 
in the date did not render purported 
lost will invalid as a holographic 
will, where witnesses testified that 
will was dated by testator 
Cal—In re Reynolds’ Estate, 211 P 
2d 608, 94 Cal App 2d 851 
lucoiporatioiL by reference 

Omission of a date from an other¬ 
wise valid holographic will may not 
be supplied by a separate document 
where there is nothing to indicate 
that undated writing is to be read or 
construed as part of dated writing 
Cal—In re Wunderle's Estate, 181 
P 2d 874, 30 Cal 2d 274 
In re Moody’s Estate, 257 P 2d 
709, 118 Cal App 2d 300 

5. Cal—In re Bloch’s Estate, 248 
P2d 21, 39 Cal 2d 670 
Okl—In re Pauli’s Estate, 254 P 2d 
357, 208 Okl 195 
68 C J p 720 note 97 
6 Cal—^In re Martin's Estate, 58 
Cal 530 

7. Cal—In re Wunderle’s Estate, 181 
P 2d 874, 30 Cal 2d 274 

8. Mont—In re Irvine's Estate, 139 
P2d 489, 114 Mont 577, 147 ALR 
882 

Okl—In re Hail's Estate, 235 P 916, 
106 Okl 124 

Xu absence of issue of capacity to 
make will at particular time or as 
to which of seveial wills was last 
executed holographic will was not 
invalid because of failure of testa¬ 
trix to specify date of month in 
which it was executed 
Miss — Estes V Estes, 27 So 2d 854, 
200 Miss 541 

9. Cal—Corpus Jons cited m In re 
Moody’s Estate, 257 P 2d 709, 712, 
118 Cal App 2d 300—In re Fritz's 
Eitate, 227 P 2d 539, 102 Cal App 2d 
385—In re Clark's Estate, 129 P 2d 
969, 55 Cal App 2d 85—In re Schiff- 
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mann’s Estate, 61 P 2d 331, 16 Cal 
App 2d 650—In re Maguire’s Estate, 
58 P2d 209. 14 Cal App 2d 388 
La—Succession of Lasseigne, App, 
181 So 879 

Mont— Corpus Juris quoted in In re 
Irvine’s Estate, Mont, 139 P 2d 
489, 498, 114 Mont 577 
Okl — Corpus Jxuis cited lu In re 
Abrams Will, 77 P 2d 101, 102, 182 
Okl 215 

68 C J p 720 note 3 

10. La—Succession of Sarrazm, 65 
So 2d 602, 223 La 286 
Mont—Corpus Juils quoted lu In le 
Irvine’s Estate, Mont, 139 P 2d 
489, 498, 114 Mont 577. 

68 C J p 720 note 3 
Xustrumeut held valid 

Olographic will containing on top 
line the word "April," and on second 
line the words and figures "I be- 
queth to my sister 20—1930," and on 
fourth line the words "All I have" 
was valid as having a date certain, 
as against contention that will was 
invalid because not properly dated 
in that *'20—1930" might be day of 
month and year of execution, or it 
might be pioportion of estate devised 
to sister 

La—Succession of Sutherland, ICO 
So 794, 181 La 1011 

11 Cal—In re Clark's Estate, 129 
P2d 969, 65 Cal App 2d 85 
La—Succession of Reynolds, 71 So 
2d 537, 224 La 975, certiorari de¬ 
nied Reese v Wood, 75 S Ct 39, 
348 US 838, 99 L Ed 661—Suc¬ 
cession of McCay, 117 So 772, 166 
La 681 

12. Cal —In re Schiff man’s Estate, 
61 P2d 331, 16 Cal App 2d 650 
La—Succession of Beird, 82 So 881, 
145 La 756, 6 ALR 1452 
Succession of Lasseigne, App , 18i 
So 879. 
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dates, as it is not necessary that it be written on the 
same day at one time 

Correctness of dates While the date borne by a 
holographic will is assumed to be its true date,^^ 
the will is not invalidated by the giving of an er¬ 
roneous date,unless the date is so obviously un¬ 
reasonable as to amount to no date at all 15 

Time of dating Ordinarily the testator may com¬ 
plete his holographic will by dating it properly even 
after he has finished making it 

Place where will is written is not included m the 
'‘date” required to be in the testator’s handwriting, 
hence, if the name of the place does not appear, 
or appears in print,it does not invalidate the 
date 

Position of date The date may appear on any 
part of the instrument ,21 at the head ,22 at the 
foot,23 in the body of the will,24 or in the margin,25 
or even below the signature of the testator 


WILLS § 205 

Where two separate clauses were written by the 
testator at the same time and constitute but a single 
instrument, a date at the beginning of the first 
clause will suffice for the whole instrument 27 

The use of well-known abbreviations of the year 
and month does not invalidate a will,^ 8 but where 
both of the figures, intended to represent the day and 
the month, are less than the number thirteen, such 
an abbreviation is insufficient because of the well 
recognized variance in the common abbreviation as 
to whether the day 01 the month is represented by 
the first figure 23 

d Signature 

A holographic will must be signed by the testator. 
The position where the signature must appear on the 
instrument varies according to the statutory require¬ 
ment 

It: is now generally held that a holographic in¬ 
strument will not constitute a valid will unless it 
has been signed by the testator Where the stat- 


13 Cal—In re Moody’s Estate 257 
P 2<i 709, 118 Cal App 2d 300—In re 
Schiffmann’s Estate, G1 P 2d 331, 
16 Cal App 2d 650 

La—Picard v Succession of Picard, 
155 So 11, 179 La 746—Succes¬ 
sion of Cunningham, 77 So 506, 142 
La 701 

14 Cal—In re Carr's Estate, 209 P 
2d 956, 93 Cal App 2d 750 

15. Cal—In re Moody's Estate, 257 
P2d 709, 118 Cal App 2d 300 

La—Love v Dawkins, 62 So 2d 399, 
222 La 359 

68 C J p 721 note 15 

16 La—Succession of Buck, 23 So 
2d 215, 208 La 556 

68 C J p 721 note 16 

17. Cal—In re Moody’s Estate, 257 
P2d 709, 118 Cal App 2d 300—In re 
Clark’s Estate, 129 P 2d 969, 55 
Cal App 2d 85 

La—Succession of Jones, App , 38 So 
2d 797 

68 C J p 721 note 17 

18. US—Stead v Curtis, Cal, 191 
F 629, 112 CCA 463, reheard 205 
F 439, 123 CCA 507, certioraii 
denied 34 S Ct 775, 234 US 759, 
58 L Ed 1680 and appeal dismissed 
36 set 221, 239 US 634, 60 L Ed 
479 

08 0 J p 721 note 18 

19. U S —Stead v Curtis, supra 

N-C—Pounds V Litaker, 71 S E 2d 

39, 235 NC 746—In re Wallace’s 
Will, 42 SE2d 520, 227 NC 469— 
In re Parsons’ Will, 178 SE 78, 
207 NC. 584. 

20 La —Succession of Hememann, 
136 So 51, 172 La 1057 
Robertson’s Succession, 21 So 
686, 49 La Ann. 868, 62 Am S R 
672. 


21. La—Zerega v Percival, 15 So 
476, 46 La Ann 590 
Where separate sheets of paper 
constituted a will, insufficiency or 
absence of a date in one part may be 
remedied by presence of a complete 
date in another part 
Cal —^In re Moody’s Estate, 257 P 2d 
709, 118 Cal App 2d 300 

22 Cal—In re Moody’s Estate, su¬ 
pra 

68 C J p 721 note 9 

23 Cal —In re Moody’s Estate, su¬ 
pra 

La—Jones v Kyle, 123 So 306, 168 
La 728 

24. La—Jones v Kyle, supra 
Question of mtent 

Recourse may not be had to a date 
appearing m body of an alleged holo¬ 
graphic will in order to meet statu¬ 
tory lequirement, if the date in body 
of instrument was not intended by 
testator to serve as date of instru¬ 
ment 

Cal—In re Wunderle’s Estate, 181 P 
2d 874, 30 Cal 2d 274 
In le SchifCmann's Estate, 61 P 
2d 331, 16 Cal App 2d 650 

25. Cal—In re Moody’s Estate, 267 
P2d 709, 118 Cal App 2d 300 

26. Cal —In re Moody's Estate, su¬ 
pra 

68 C J p 721 note 12 

27. Cal —In re Olssen's Estate, 184 
P 22, 42 Cal App 656 

68 C J p 721 note 13 

28. Cal—In re Moody's Estate, 267 
P2d 709, 118 Cal App 2d 300 

68 C J p 721 note 6 

29. La—Succession of Lasseigne, 
App , 181 So 879 

68 C J p 721 note 7 
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30 Alaska—In re Lanart’s Estate, 

9 Alaska 535 

Anz—In re Morrison’s Estate, 103 P 
2d 669, 55 Anz 504 

Cal—In re Bloch’s Estate, 248 P 2d 
21, 39 Cal 2d 570—In re Towle’s 
Estate, 93 P 2d 556, 14 Cal 2d 261, 
121 ALR 624—In re Bower’s Es¬ 
tate, 78 P2d 1012, 11 Cal 2d 180 
Idaho—In le Heazle’s Estate, 240 
P 2d 821, 72 Idaho 307 
La—Succession of Torlage, 12 So 2d 
683, 202 La 693—Succession of 

Butteiwoith, 196 So 39, 195 La 
115 

Succession of Lasseigne, App, 
181 So 879 

Mont—In le Gift’s Estate, 232 P 2d 
328, 125 Mont 95 

ND—Johnson v Weldy, 54 NW2d 
829, 79 ND SO 

Okl —In re Pauli’s Estate, 254 P 2d 
357, 208 Okl 195 

Pa—In re Barker’s Estate, Orph, 4 
Fiduciary 109 

Va—^Bell V Timmins, 68 S E 2d 55, 
190 Va 648 
68 C J p 721 note 23 
At oommou law a holographic will 
of personalty without signatures or 
seal or witnesses was good 
Me—^Leathers v Greenacie, 53 Me 
561 

Md—Boyd v Boyd, 6 Gill 4 & J 25 
Time of signing 

Fact that testatrix’ signature may 
have been placed on will four da>s 
after the date stated in the will and 
as long after the body of the will 
was written would not prevent the 
will from being given effect as a 
holographic will 

Cal—In re Clark’s Estate. 129 p 2d 
I 969, 55 Cal App 2d 85. 
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utes provide that a valid holographic will be signed 
at the end of the writing, or be ^'subscribed/’^i the 
requirement must be fulfilled However, where 
the writing begins at the top and finishes on the 
last line of a sheet of legal cap, a signature on the 
margin line at the bottom of the page has been held 
to be a sufficient subscription under the statute 
In some jurisdictions where the statutes do not 
use the term “subscribing’^ it is held that the signa- 
true must nevertheless be at the end of the will,2'* 
but in other jurisdictions where the statutes contain 
the same or similar wording the requirement as to 
signing is satisfied when the signature of the testa¬ 
tor appears in any part of the will,^^ providing it 


evidences the execution and completeness of the 
instrument 36 Thus, notwithstanding the usual place 
of signing and thereby evidencing the execution and 
completeness of a holographic will is at the end of 
the document,37 the signature of the testator if 
found elsewhere may be a signature or token of exe¬ 
cution,33 if the circumstances warrant the positive 
and satis factory 3 9 inference '^9 The only ev idcnce 
which will justify this conclusion must be found 
in and on the instrument itself ,^1 and, m the ab¬ 
sence of anything on the face of the paper to raise 
the inference that a name appealing elsewhere than 
at the end of the writing was intended as a signature 
in execution, the holographic document may not be 


31 Miss —Corpus Juris q.uoted in 
Baker v Baker’s Estate, 24 So 2d 
841, 842, 199 Miss 388 

32 Miss—In re George’s Estate, 45 
So 2d 571, 208 Miss 734—Coipus 
Juris QLUoted m Baker v Bakei s 
Estate, 24 So 2d 841, 842, 199 Miss 
388 

68 C J p 722 note 25 
Sigrniug' lield sufflcieut 

(1) Where signature of deceased 
in holographic testament appeared at 
end of all dispositive items only in 
phrase “I Clara M Smith, have sub¬ 
scribed my name this the 28 of Au¬ 
gust 1940” and was followed by at¬ 
testation clause and instrument was 
intended to be decedent’s testament 
and decedent acknowledged it as hei 
testament before two competent -wit¬ 
nesses who subscribed it, instrument 
was sufficiently “signed at the end” 
in accordance with statutory provi¬ 
sion so as to entitle it to probate 
Ohio —In re Smith’s Will, 13 Ohio 

Supp 66 

(2) Instrument written by testa¬ 
tor, who possessed testamentary ca¬ 
pacity, in ink on sheet of plain paper 
leaving house to housekeeper, was 
a valid holographic will, notwith¬ 
standing his signature appeared pri¬ 
or to concluding statement in instru¬ 
ment, and words “everything in it” 
appearing under his signature formed 
part of sentence before the signa¬ 
ture 

Ark—Weems v Smith, 237 S W 2d 
880, 218 Ark 554 

Postscript 

Where owner of land wrote letter 
stating desire to give interest in land 
to addressee, and postscript in writ¬ 
er's handwriting stated that letter 
should prove addressee’s ownership if 
writer died, but postscript was not 
followed by any signature, postscript 
was not “subscribed” as required of 
instruments to be probated as holo¬ 
graphic wills 

Miss—In re George’s Estate, 45 So 2d I 
671, 208 Miss 734. 


33 . Ky—Graham v Edwards, 173 S 
W 127, 162 Ky 771 

34 La—In re Poland’s Estate, 68 
So 415, 137 La 219 

In re Armant's Will, 9 So 60, 43 
La Ann 310, 26 Am S R 183 

35 Cal—In re Kinney’s Estate, 104 
P 2d 782, 16 Cal 2d 50 

In re Moody's Estate, 257 P 2d 
709, 118 CalApp2d 300—In re 

Swendsen’s Estate, 111 P 2d 408, 
43 Cal App 2d 551 

S D — Corpus Juris cited in In re Mc¬ 
Nair’s Estate, 38 NW2d 449, 456, 
72 SD 604 

Tenn— Corpus Juris cited in Nicley 
V Nicley, App, 276 S W 2d 497, 
499 

68 C J p 722 note 28 

Portion above signature should be 
admitted to probate as testatrix’ will, 
even though signatures of testatrix 
and subscribing witnesses precede 
clause bequeathing specified sums to 
named relatives 

Cal —In re Jordan’s Estate, 184 P 2d 
165, 81 Cal App 2d 419 

36 . Cal—In re Bloch’s Estate, 248 P 
2d 21, 39 Cal 2d 570 
In re Moody's Estate, 257 P 2d 
709, 118 , Cal App 2d 300—In re 

Gardener’s Estate, 190 P 2d 629, 84 
Cal App 2d 394 

Tenn —Campbell v Henley, 110 S W 
2d 329, 172 Tenn 135 
68 C J p 722 notes 30—34 

37 Cal—In re Brooks’ Estate, 4 P 
2d 148, 214 Cal 138 
68 C J p 722 note 30 

33 . Cal—In re Bloch’s Estate, 248 
P 2d 21, 39 Cal 2d 670 
In re Moody’s Estate, 257 P 2d 
709. 118 Cal App 2d 300—In re Wal¬ 
lace’s Estate, 223 P 2d 284, 100 Cal 
App 2d 237 

NJ—In re Taylor's Estate, 96 A 2d 
503, 25 N J Super 105, affirmed 100 
A 2d 346, 28 NJ Super 220 
N C —In re Goodman’s Will, 50 S E 
2d 34. 229 NC 444 
68 C J p 722 note 31 
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At the begnaning 

Cal —In re Kinney’s Estate, 104 P 2d 
782, 16 Cal 2d 50 

In re Kaminski's Estate, 115 P. 
2d 21, 45 Cal App 2d 779 
Zu body of instrument 
Cal—In re Bloch’s Estate, 248 P 2d 
21, 39 Cal 2d 570 

In attestation clause and at begin, 
mug 

Cal—In re Hout’s Estate, 273 P 2d' 
45, 126 Cal App 2d 721 

39 Cal —In re Gardener’s Estate. 
190 P 2d 629, 84 Cal App 2d 394 

40. Cal —In re Gardener’s Estate^ 
supra 

68 C J p 722 note 32 
Adoption 

(1) Completeness of holographic 
will IS sufficient evidence of te&tatoi’s 
adoption of testator’s name placed at 
the beginning of the declaration as 
the authenticating signature of tes¬ 
tator and as a compliance with stat¬ 
ute requiiing such will to be “sign¬ 
ed" by testator 

Cal—In re Kinney’s Estate, 101 P 2d 
782, 16 Cal 2d 50 

In le Gardener's Estate, 190 P 2d 
629, 84 Cal App 2d 394 

(2) Additions or alterations may 
be made in a holographic will if done 
m testator’s handwriting without ne¬ 
cessity of resigning on theory that 
old signature is adopted 

Cal—In re Dumas’ Estate, 210 P 2d 
697, 34 Cal 2d 406 

41 . Cal —In re Gardner’s Estate, 190 
P2d 629, 84 Cal App 2d 394 

68 C J p 722 note 33 
luteni^ 

The name as placed on the will 
must be intended as a signature 
Cal—In re Bloch's Estate, 248 P 2d 
21, 39 Cal 2d 570 

Va—Hall V Brigstocke, 58 S E 2d 
629, 190 Va 459, 19 ALR2d 921 
WVa—Black v Maxwell, 46 S E 2d 
804, 131 WVa 247 
Fa>rol evideucs held inadmissible 
Cal—In re Bloch’s Estate, 248 P 2d 
21, 39 Cal 2d 570 
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deemed a valid will 42 Under statutes requiring that 
a valid holographic will be signed by the testator, a 
signature on an envelope in which an unsigned tes¬ 
tamentary paper is inclosed is not generally a suf¬ 
ficient signing, 43 but the contrary has been held 
where the inscription and signature on the envelope 
has been considered as a part of the will and the 
statute did not require it to be subscribed 44 

Necessity for legal name It is not ordinarily re- 
quiied that one signing a holographic will affix his 
legal or true name,45 and, where it is established 
that the signature is really that of the testator,46 
and it appears that he intended it to be a token of 
complete execution, the fact that he signs his first 
name,4'7 an abbreviation of his name,48 or merely 
his initials,49 does not render the will invalid Like¬ 
wise, it will not be invalid if it be signed ‘^father,”^6 
or '‘mother,’^5i or by an affectionate name 


WILLS § 205 

e. Attestation and Subscription by Witnesses 

Unless required by statute, a holographic will need 
not be attested or subscribed by witnesses 

In most jurisdictions the formalities of attestation 
and subscription by witnesses are not necessary to 
the validity of a holographic will, and the fact 
that an attestation clause® 4 or the names of sub¬ 
scribing witnesses®^ appear on the instrument does 
not affect its validity, even though the attestation 
would be insufficient to validate a will requiring 
attestation,®6 unless the circumstances are such as 
to make it appear unfinished Under a statute 
recognizing holographic wills and providing that they 
shall be proved in the same manner as other private 
writing It has been held that such a will must be 
witnessed by two competent witnesses as is required 
in the case of other wills A devisee has been held 
a competent witness to prove a holographic will®^ 
and such a will may be probated on the evidence of 


42 Vd—Hall V Bngstocke, 58 SB 
2d 529, 190 Va 459. 19 A L R 2d 
921—McElroy v Rolston, 34 SB 
2d 241, 184 Va 77—Hamlet v Ham¬ 
let, 32 SB 2d 729, 182 Va 453 
WVa—Black v Maxwell, 46 S E 2d 
804, 131 W Va 247 
68 C J p 723 note 34 
SigHiature ui ezordinm clause 

(1) The decisive question in deter¬ 
mining* whether instrument was 
'‘signed” and hence a will, within 
contemplation of statute, is not 
whether person intended instiument 
to be his will, but whether he in¬ 
tended name in exordium clause to 
be his signature or merely to serve 
as description 

Ill —Hoffman v Hoffman, 18 N B 2d 
209. 370 Ill 176 

Miss—Baker v Baker’s Estate, 24 
So 2d 841, 199 Miss 388 

(2) Where person in own handwrit¬ 
ing writes purported will, and writes 
his name in exordium clause of in¬ 
strument but fails to subscribe his 
name m order that instrument be 
“signed” within contemplation of 
statute of wills, name in exordium 
clause must be written or declared as 
an authenticating signature 

Ill—^Hoffman v Hoffman, supra 

(3) Instrument signed by testatrix 
in the exordium clause and on top of 
each sheet would be admitted to pro¬ 
bate as an olographic will signed 
in compliance with statute requiring 
olographic will to be signed by hand 
of testator, although instrument was 
not signed at end of last sheet, where 
examination of instrument establish¬ 
ed that will was regarded by testa¬ 
trix as a completed document 

SD—In re McNair’s Estate, 38 NW 
2d 449, 72 S D 604. 


43 WVa—Black v Maxwell, 46 S 
E 2d 804, 131 WVa 247 

68 C J p 723 note 36 

44 . NC—^Alexander v Johnston, 88 
SB 786. 171 NC 468 

68 C J p 723 note 36 

45. Pa—In re Kimmel's Estate, 123 
A 405, 278 Pa 435, 31 ALR 678 

68 CJ p 723 note 37 

46. Ark—Cartwright v Cartwright, 
250 S W 11, 158 Ark 278 

47. Pa—Knox’s Estate, 18 A 1021, 
131 Pa 220, 17 Am SR 798, 6 LR 
A 353 

68 C J p 723 note 40 

48. Ark—Cartwright v Cartwright, 
260 S W 11, 158 Ark 278 

Tex—Barnes v Horne, CivApp, 233 
SW 859 

49. Pa —In re Killough's Estate, 
Orph , 36 Del Co 30 

68 C J p 723 note 42 

50- Pa—In re Kimmel's Estate, 123 
A 405, 278 Pa 435, 31 ALR 678 

51. N C —In re Southerland’s Will, 
124 SE 632, 188 NC 325 

68 C J p 723 note 44 

52. Cal—In re Button's Estate, 287 
P 964, 209 Cal 325 

68 C J p 723 note 45 

58, US —Lovskog V American Nat 
Red Cross, CCAAlaska, 111 P 
2d 88 

Ariz —OoTpTis Juris quoted In In re 
Morrison's Estate, 103 P 2d 669, 
672, 65 Ariz 504 

Ky—McNeill v McNeill, 87 S W 2d 
367, 261 Ky 240 

Tex—Taylor v Taylor, CivApp, 281 
S W 2d 232, error refused no re¬ 
versible error 

68 C J p 723 note 47 
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54 Ariz — Corpus Juris quoted in 
In re Morrison’s Estate, 103 P 2d 
669, 672, 55 Aiiz 604 

68 C J p 723 note 48 

55 Ariz — Corpus Juris quoted in 
In re Morrison's Estate, 103 P 2d 
669, 672, 55 Ariz 504 

Cal—In re Spies’ Estate, 194 P 2d 
83, 49 CalApp 681 

La —Succession of Eastman, App , 6 
So 2d 788 

Pa—In re Reynard’s Estate, 82 Pa 
Dist & Co 529, 2 Fiduciary 457, 32 
Wash Co 222 

Tex-—Kramer v Crout, CivApp, 279 
S W 2d 932, error refused no re¬ 
versible error—Price v Taliaferro, 
Civ App , 254 S W 2d 157, refused no 
reversible error 

Va—Moyers v Gregory, 7 S E 2d 881, 
175 Va 230 
68 C J p 723 note 49 
Statement of notary 

Presence on will of statement of 
notary public over his signature that 
the will was signed before him with 
date and venue, did not detract fiom 
the will’s character as a holographic 
will 

Cal—In re Clark’s Estate, 129 P 2d 
969, 55 Cal App 2d 85 

56. Va —Perkins v Jones, 4 S E 
833, 84 Va 358, 10 Am S R 863 

68 C J p 724 note 50 

57. Md—Barnes v Syester, 14 Md 
507 

68 C J p 724 note 51 

56 N J —In re Taylor’s Estate, 95 
A 2d 603, 25 N J Super 105, at- 
flimed 100 A 2d 346, 28 N J Super 
220 

Wyo—^Neer v Cowhick, 31 P 862, 4 
Wyo 49, 18 L R A 588 

59. NC—^Hampton v Hardm, 88 N 
C 692 

68 C J p 724 note 63. 
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an attesting witness who is a devisee without de¬ 
stroying the devise since the statute inhibiting the 
probation of wills on the testimony of an attesting 
witness named as devisee m the instrument does not 
apply to a will which may be probated without his 
testimony 

§ 206. - Deposit or Custody 

Under some statutes^ a holographic will must be 
found among the testator’s valuable papers. 

Where the statutes so provide, a holographic will, 
in order to be valid, must be found among the 
valuable papers or effects of the testator,or must 
have been given to another for safekeeping,6^ with 
the knowledge of the testator and his intention to 
make it a will In the absence of such require¬ 
ment, a holographic will may be deposited any¬ 


where and with any person,6^ but the fact that a will 
is found in such a place as to indicate that it was 
considered by deceased as a valuable instrument is 
a weighty circumstance in deciding whether the in¬ 
strument is entitled to probate 

§ 207. - Codicil 

A holographic codicil is valid where executed with 
testamentary intent and written, dated, and signed by 
the testator 

A codicil like a will may be valid, although 
holographic in form,® 6 if executed with testamentaiy 
intent 6*^ Although it has been held that a holo¬ 
graphic codicil need not be executed in the same 
form as an original will,®® it is invalid if not wholly 
in the handwriting of the testator,®^ or if not dated*^^ 
and signed*^^ by him There is authority to the ef- 


60. Ky—Cromwell v Stevens, 278 S 
W 655, 212 Ky 209 
68 C J p 724 note 64 

61 N C —In re Williams’ Will, 1 S 
E 2d 867. 216 NC 259 
68 C J p 724 note 56 

What are valuable papers 

Valuable papers consist of such as 
are regarded by decedent as worthy 
of preservation, and in his estimation 
of some value which depends much on 
condition and business and habits of 
decedent with respect to keeping val¬ 
uable papers 

N" C —In re Williams’ Will, supra 

Xn Teuuessiee 

(1) The act of 1941 relating to exe¬ 
cution of wills and repealing all acts 
in conflict therewith was intended 
to cover whole subject involving exe¬ 
cution of wills, and repealed the code 
section requiimg holographic will to 
be found among testator's valuable 
papers or in hands of another for 
safekeeping 

Tenn —^Northcross v Taylor, 197 S 
\V2d 9. 29 TennApp 438 

(2) Under the former statute, the 
instiument was required to be found 
among the testator’s valuable papers 
Tenn —Campbell v Henley, 110 S 

W2d 329, 172 Tenn 135 

Pulley V Cartwright, 137 SW2d 
330, 23 TennApp 690—^Fransioli v 
Podcsta. 113 SW2d 769, 21 Tenn 
App 577, affirmed 134 S W 2d 162, 
175 Tenn 340—Howell v Mooie, 14 
Tenn App 594 

(o) An instrument which was 
found in the pocket of a coat which 
decedent had hung in a closet as a 
matter of routine on retiring was 
not found among his valuable papers 
Tenn—Pransioli v Podesta, supra 

(4) A paper wilting, kept by writei 
in her pocketbook, which evidence 
showed that she regaided as safest 
place to keep will, with all her mon¬ 


ey and keys, was found among her 
“valuable papers” after her death 
Tenn—Pulley v Cartwright, supra 

62 NC—In re Bennett’s Will, 103 
SE 917, 180 NC 6 

68 C J p 724 note 57 

63 NC—In re Williams’ Will, 1 S 
B 2d 857, 215 NC 259 

68 C J p 724 note 58 
64- La—Succession of Butterworth, 
196 So 39, 195 La 115 

65. Tenn —Corpus Jons cited m 
Smith V Smith, 232 S W 2d 338, 342, 
33 TennApp 507 

68 C J p 724 note 59 

66. Cal —In re Swendsen’s Estate, 
111 P2d 408, 43 Cal App 2d 551 

68 C J p 724 note 61 
Fiesence of witnesses 

(1) Codicil to which there were at¬ 
testing witnesses was not “holo¬ 
graphic,” although written in long- 
hand 

Ark—Nobht v. Noblit, 265 S W 2d 
620 

(2) Where testator’s wife, to whom 
he had left his entire estate, prede¬ 
ceased testator, letter 'written by 
testator a month later to secretary 
of fraternal lodge stating that in 
case of his death it was his wish to 
bequeath a portion of fraternal in¬ 
surance to his niece was pioperly ad¬ 
mitted to probate as a codicil to tes¬ 
tator’s will, although including sig¬ 
nature of a witness 

Cal —In re Spies’ Estate, 194 P 2d S3, 
49 Cal App 681 

67- Okl—Reeves v Duke, 137 P 2d 
897, 192 Okl 519, 147 ALR 634 
Tenn—Northcross v Taylor, 197 S 
W2d 9, 29 TennApp 438 
Expression of desire 

Olographic writing addressed to 
father, to whom son had devised his 
home and furniture, asking father to 
do him favor of giving one-half of 
pioceeds itom sale of house and fur¬ 
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niture to another, was not valid as 
codicil to will, since it simply ex¬ 
pressed desire that father as devisee 
make certain use of property devised 
to him 

Cal—In re Goldthwaite's Estate, 33 
P2d 1050, 140 Cal App 551 
Xustruiueat held to disclose testa¬ 
mentary intent 

Cal—In re Saigavak’s Estate, 216 P 
id 850, 36 Cal 2d 93, 21 A L R 2d 
307 

68. La—Succession of Homan, 3 2 
So 2d 649, 202 La 591 
Tex—Pullen v Russ, Civ App , 209 
S W 2d 630, erroi refused no re¬ 
versible error 

69 N J—In re Potts’ Estate, Co, 61 
A 2d 649 

Okl—Johnson v Johnson, 279 P 2d 
928 

Tenn—Richberg v Roobins, 228 S 
W2d 1019, 33 TennApp 66 
68 C J p 725 note 62 

70 Cal —In re Carr’s Estate, 209 P 
2d 956, 93 Cal App id 760—In re 
Jordan’s Estate, 184 P 2d 165, SJ 
Cal App 2d 419 

N J —In re Potts’ Estate, Co , 61 A 2d 
649 

Okl—Johnson v, Johnson, 279 P 2d 
928 

68 C J p 726 note 63. 

Sufficiency of date 

Instiument consisting of double 
sheet of foolscap paper containing 
dispositive clauses signed by deceas¬ 
ed but not dated, and a codicil there¬ 
to Signed by the deceased and dated 
“March nineteen hundred and thirty” 
was not sufficiently dated to qualify 
instrument as holographic will under 
statute 

Cal —In re Maguire’s Estate, 68 P 2d 
209, 14 Cal App 2d 388 

71 . Cal—In re Jordan’s Estate, 184 
P2d 165, 81 Cal App 2d 419 
N J—In re Potts’ Estate, Co, 61 A 2d 
649. 
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feet that a holographic codicil is not vitiated by the 
fact that it was written on a stationer^s will form, 
where it is complete and separate from the printed 
matter thereon It is of no materiality that the 
testator wrote the codicil on one of the sheets of the 
original will,and it is not necessaiy to its validity 
that the testator refer to the writing as a cod¬ 
icil It has been held that a codicil bearing the 
same date as a holographic will, folded up with the 
will and signed by the testator, is a valid codicil 
although it does not expressly refer to the will 

§ 208 Mystic Wills 

Under provisions of the Louisiana Civil Code a tes¬ 
tator may make a secret or mystic will by performing 
the acts prescribed by the statute 

In order that a mystic, secret, or closed testament 
provided for by the Louisiana code may be valid, 
the testator must have complied with the require¬ 
ments that such will be in an envelope, closed or 
sealed,*^^ and presented so inclosed to a notary with 
a declaration by the testator in the presence of the 
number of witnesses presciibed by the statute that 
the paper contains his will,'^'^ whereupon the notary 
must have indorsed on the envelope a statement of 
the transaction signed by himself and the witness¬ 
es 


§ 209. Nuncupative Wills 

The nature, requisites, and validity of nuncupative 
wills are considered infra §§ 210-218 

Examine Pocket Parts for later cases. 

§ 210 - Definition, Nature, and Essen¬ 

tials in General 
a In general 

b Necessity of observing statutory re¬ 
quirements 

a. In General 

A nuncupative will is one declared orally by the tes¬ 
tator, in his last illness, and in contemplation of death 
Testamentary capacity and intent must be present 

A nuncupative will is one which is not written, but 
which IS declared orally by the testator,in his 
last illness, as discussed infra § 412, and in con¬ 
templation of death,80 before a sufficient number of 
competent witnesses 

What law governs. The validity of a nuncupative 
will of a United States citizen domiciled in a for¬ 
eign country, executed and probated in the foreign 
country, is to be decided there according to its law 8^ 

Testamentary capacity Testamentary capacity, 
as determined by the rules applicable to wills in 
general, is essential to the validity of a nuncupative 
will 83 


Okl—Johnson v Johnson, 279 P 2d 
928 

WVa—Black v Maxwell, 46 S E 2d 
804, 131 WVa 247 
08 C J p 725 note 64 
Place of signattue 

Under a paper writing- constituting 
a holographic will of testator stat¬ 
ing “I will all my personal property 
and insurance" to a designated per¬ 
son then followed by the testator’s 
signature which was followed by 
"P S —^real estate and government re¬ 
tirement—insurance I B E W ’’ the 
document was a valid completed holo¬ 
graphic instrument as far as the tes¬ 
tator's personal estate was concern¬ 
ed but was msuIRcient to devise the 
testator's property appearing after 
his signature 

Va —^Fenton v Davis, 47 S E 2d 372, 
187 "Va 463 

72. Va—Gooch v Gooch, 113 SE 
873, 134 Va 21 

73. N C—In re Goodman’s Will, SO 
SE2d 34, 229 NC 444 

Okl—Johnson v, Johnson, 279 P.2d 
928 

68 C J p 725 note 66. 

74. Cal —In re Atkinson's Estate, 
294 P 425, 110 CalApp 499. 

68 C J p 726 note 67, 


75. Va —Perkins v Jones, 4 S E 
833, 84 Va 358. 10 Am S R 863 

76. La—Succession of Fertel, 25 So 
2d 296, 209 La 655 

68 C J p 725 note 70 

Sealing or dosing held snfflcient 
(1) Statute relating to “sealing" 
in connection with mystic wills was 
complied with where envelope con¬ 
taining mystic will was closed and 
sealed with mucilage on the flap and 
a sealing wafer was securely attach¬ 
ed and the envelope was not tampered 
with or opened until presented for 
probate 

La—Succession of Fertel, supra 

C2) Other methods of closing held 
sufficient see 68 CJ p 725 note 70 
[a]-rc] 

77. xrmn'ber of witnesses 

(1) Three 

La—Succession of Fertel, supra 

(2) Seven 

La—^Lewis’ Heirs v His Executors, 
5 La. 387 

Presentation 

The sealed will need not be physi¬ 
cally presented to the witnesses, it 
being sufficient that it be presented 
to the notary in their presence and 
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that they witness the making of the 
superscription and sign it 
La —Succession of Fertel, 25 So 2d 
296, 209 La 655 

78. La—Stafford v Villain, 10 La 
319 

68 C J p 725 note 72 

79 Ariz—In re Taylor’s Estate, 106 
P 2d 492, 56 Ariz 211 
68 C J p 725 note 76 
Weight and sufficiency of evidence m 
probate of nuncupative will see in¬ 
fra § 420 

Oral wills of soldiers or mariners 
see infra § 219 

Codicil 

A nuncupative will is not a will in 
writing or a codicil to a written will 
Kan—^In re Grattan’s Estate, 138 P 
2d 497, 157 Kan 116 

80 . Ga—Harp v Adams, 82 S E 246, 
142 Ga 6 

81 - Miss—^Lee v Barrow, 126 So 
648. 156 Miss 711 

82 . NY—In re Batsholts' Estate, 66 
NTS 2d 368, 188 Misc 867, affirmed 
67 NTS 2d 687, 271 App Div 915 

83 . Md—^Dorsey v Sheppard, 12 
Gill & J 192, 37 AmD 77 

Pa—In re Yarnall’s Will, 4 Rawle 
46, 26 AmD 115 
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Testamentary intent As in the case of wills in 
general, a testamentary intent is essential to the 
validity of a nuncupative will, ^4 and it is the rule 
in most jurisdictions that there must be not only the 
intent to make a will, but also the intent to make a 
nuncupative will,^^ which intent must exist at the 
time of making the will Testamentary intent to 
make a nuncupative will has been held to be lacking 
where the testator thought it was not lawful to make 
a will verbally, 87 or where it does not appear that 
he thought he was making a will when making the 
declaration 88 Also, under the rule in most juris¬ 
dictions, an expressed desire of a person to make a 
written will,89 or verbal directions for a written 
win,90 or instructions dictated to but one person for 
the draft of a will which was not executed,81 or a 
defectively executed written will,82 or a disposition 
which IS not testamentary in nature,83 cannot be set 
up as a nuncupative will The position has also been 
taken, however, that testamentary declarations may 
be established as a nuncupative will, if the requisites 
for such a will are present, even though the testator 
intended to give such declarations the form of a 
written will, where he was prevented from the com¬ 
pletion of the execution of such will according to 
law by an act of God or some other cause which 
was not an intention to abandon or postpone such 
execution 84 


b. Necessity of Observing Statutory Require¬ 
ments 

Since nuncupative wills are not favored by the law, 
strict compliance with statutory requirements is ordi¬ 
narily essential to their validity 

Although nuncupative wills disposing of personal 
property were recognized at common law,85 such 
wills are not favored in law,88 except in the cases 
of oral wills of soldiers in actual military service 
and of mariners or seamen at sea, as considered 
infra § 219, and the power to make them has been 
greatly restricted by statute,87 and they may be sus¬ 
tained only where they comply with the provisions 
of such statutes 88 It is the general rule that there 
must be a strict compliance with the provisions of 
such statutes88 m order to prevent fraudulent prac¬ 
tices and the fabrication of wills ^ Thus, a nun¬ 
cupative will, as far as it is not against public pohey 
and law, will be given full effect according to the 
intention of the testator,^ but the clearly expressed 
wishes of the testator which are not valid as a 
nuncupative will under the statute will not be given 
effect even to prevent an escheat 3 Where statutes 
require all wills to be in writing there can be no 
valid nuncupative will ^ 

Place of making Where the places at which nun¬ 
cupative wills may be made ^re designated by stat¬ 
ute, it is held that nuncupative wills made at places 
other than those so designated are invalid 5 


84. Pa—In re Buehrer's Estate, 37 
A 2d 587, 349 Pa 353 

68 C J p 728 note 4 

85- Wash —Brown v State, 151 P 
81, 87 Wash 44, Ann Cas 1917D 604 

68 C J p 728 note 5 

86. Pa—In re Butt's Estate, 50 A 
171, 200 Pa 649 

68 C J p 728 note 6 

87- Tenn —Ridley v. Coleman, 1 
Sneed 616 

88- Pa—In re Butt's Estate, 50 A 
171, 200 Pa 549 

68 C J p 728 note 8 

89. Wash—Brown v State, 151 P 
81. 87 Wash 44, Ann Cas 1917D 604 

68 C J p 728 note 9 

90 Tenn —^Miller v Ford, 1 Tenn 
App 618 

68 C J p 728 note 10 

91. INT C —Kennedy v Doug-las, 66 S 
E 216, 151 NC 336 

92. Ariz—In re Taylor’s Estate, 106 
P2d 492, 66 Ariz 211 

Neb—Godfrey v Smith, 103 NW 
450, 73 Neb 756 

68 C J p 728 note 12 

93. Mo—Starks v Lincoln, 291 S 
W 132, 316 Mo 483 

94. Va—Phoebe v Boggess, 1 Gratt 
129, 42 Va 129. 42 Am D 643 

68 C J. p 728 note 14. 


35- Ariz—In le Taylor's Estate, 106 
P2d 492, 56 Ariz 211 
68 C J p 725 note 80 

96 Ariz—In re Taylor’s Estate, su¬ 
pra 

Pa—In re McClellan’s Estate, 189 A 
315, 325 Pa 257 
68 C J p 726 note 81 

97 Tex—McClain v Adams, 146 S 
W2d 373, 135 Tex 627 

98 Anz—In re Taylor's Estate, 106 
P 2d 492, 56 Anz 211 

68 C J p 726 note 84 

99 Pa —In re McClellan's Estate, 
189 A 315, 325 Pa 257 

U S —Melon v Entidad Provincia Re- 
ligiosa de Padres Mercedarios de 
Castilla, C A Puerto Rico, 189 P 2d 
163 

Tenn —Miller v Ford, 1 Tenn App 
618 

68 C J p 726 note 85 

Special requirements 

Only in the case of nuncupative 
wills does the statute prescribe a 
form of solemnity for the execu¬ 
tion of wills of personalty different 
from the requirements of the com¬ 
mon law 

Tenn—Fransioli v Podesta, 134 S 
W2d 162, 175 Tenn 340 
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1. NC—Bundrick v Haygood, 11 S 
E 423, 106 NC 468—Smith v 

Smith, 63 N C 637 

2 Ga—Biggers v Gladin, 50 S E 2d 
585, 204 Ga 481 

3. Alaska—In re Bradley’s Est«ite, 
10 Alaska 610 

4 Wvo —In re Thornton's Estate, 
133 P 134, 21 Wyo 421 
68 C J p 726 note 87 
Nuncupative wills m Louisiana S(h‘ 
infia § 218 

5. Tenn—Ray v Nanney, 114 S 
W2d 51, 21 Tenn App 618 
68 C J p 727 note 98 

Purported will held msnfflcient 
In an action to establish a purport¬ 
ed nuncupative will where deceased 
became ill in his home and was re¬ 
moved to hospital where will was 
attempted to be made, a person who 
is suffering from his last illness in 
his home and from there removed to 
a hospital is not within the terms 
of the statute requiring will to be 
made in his home He could make 
a disposition of his property only by 
formal will duly executed 
Tenn —Miller v Ford, 1 Tenn App 
618 
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§ 211. - Persons Who May Make 

Except where statutes restrict the making of nun¬ 
cupative Wills to specified classes of persons* the gen¬ 
eral rules applicable to wills determine who may make 
nuncupative wills 

Subject to the rules peculiar to nuncupative wills 
with respect to the circumstances and occasion of 
making", the persons who may make nuncupative 
wills are determined by the rules governing who may 
make wills in general ® Under statutes restricting 
persons who may make nuncupative or oral wills to 
soldiers in active military service and mariners or 
seamen at sea, as considered generally infia § 219, 
it has been held that a nuncupative will cannot be 
made by a person other than one of those specified 
by the applicable statute ^ 

5212. - Circumstances and Occasion of 

Making 

It IS the general rule that a nuncupative will must be 
made by a person in his last illness In some Jurisdictions 
the testator must be in extremis without an opportunity 
to make a written will, elsewhere it is sufficient if the 
will IS made in contemplation of death 

It IS the general rule, either under the provisions 
of statutes or otherwise, that a nuncupative will can 
be made only by a person in his last illness ^ Dif¬ 
ferent constructions have been placed on the term 
^‘last illness,’' it being the rule in some jurisdictions 
that a nuncupative will is not valid unless it is made 
by a testator when he is in extremis, or overtaken 
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by sudden and violent illness, and has not time or 
opportunity to make a written will ® Under this 
rule a valid nuncupative will cannot be made where 
a testator can dictate a written will and authorize 
another to sign it for him,^® but the fact that a per¬ 
son who has been ill for a long time has had the op¬ 
portunity to make a written will and has not done so, 
will not render invalid a nuncupative will made 
when his illness reaches a critical turn.^l In other 
jurisdictions, however, the rule has been established 
that a nuncupative will is valid if made m con¬ 
templation of death, although not made in extremis, 
and although sufficient time and opportunity there¬ 
after occurred to make a wntten will 

§ 213. - Property Which May Pass 

Although there is authority to the contrary, it is the 
general rule that a nuncupative will passes only person¬ 
alty Authorities differ as to the effect of statutes limit¬ 
ing the amount of personalty which may be bequeathed 

Although, according to some authority, both 
real and personal property may be passed by a nun¬ 
cupative will,i2 it is the general rule that nuncupa¬ 
tive wills pass personalty only, and not realty,!^ 
unless it is provided otherwise by statute If the 
nuncupative will covers both real and personal 
property, it will be valid as to the personalty 
Where the amount of personalty which may be 
bequeathed by nuncupative will is limited by statute, 
it has been held that the will is valid to dispose of 


6 Idaho—Cannon v Seyboldt, 48 P 
2d 106, 55 Idaho 796 
Right and capacity to make a will in 
general see supra 3—75 

7. Alaska—In re Bradley's Estate, 
10 Alaska 610 

68 C J p 726 note 92 

8. Ariz—In re Taylor's Estate, 106 
P 2d 492, 56 Ariz 211 

Tenn—Ray v Nanney, 114 S W 2d 
51, 21TennApp 618 
68 C J p 726 note 93 
9 Miss—Schmitz v Summers, 174 
So 569, 179 Miss 260 
Pa—In re Hunter's Estate, 196 A 35, 
328 Pa 484 

Tex—McClain v Adams, 146 S W 2d 
373. 135 Tex 627 
•68 C J p 726 note 94 
:N'eoessity Is sole justiflcatloai 

General rule requiring all wills to 
he in writing is intended to be as 
nearly universal as is possible, and 
nuncupation is not a matter of right, 
but of special indulgence as a last 
resort, and has no justification in 
law except necessity arising from 
testator’s extreme illness 
Pa—In re McClellan’s Estate, 189 A 
315, 325 Pa 257 
Particnlax cixcuixistauces 

(1) Where testator made nuncupa¬ 


tive will while sick with illness of 
which he died, but neither testator 
nor his physician considered his con¬ 
dition mortally serious, will was in¬ 
valid under statute requiring nun¬ 
cupative wills to be made “in the 
time of last sickness” 

Miss—Schmitz v Summers, 174 So 

569, 179 Miss 260 

(2) Where decedent was taken ill 
eighteen days before death and re¬ 
moved to hospital five days before 
death, expression of disposition of 
personalty, made during three-hour 
rational period two days before death 
and written down by nurse in pres¬ 
ence of interne, whom nurse had 
summoned as another witness, when 
decedent, in response to nurse's ques¬ 
tion, expressed desire to malte a will, 
was not a valid nuncupative will for 
lack of extremity of last sickness 
Pa—In re McClellan’s Estate, 189 A 

316, 325 Pa 257 

(3) Nuncupative will made by tes¬ 
tatrix two days before death while in 
bed suffering from a chronic weak¬ 
ness of the heart which ultimately 
caused her death was not admissible 
to probate as a valid will made at 
time of decedent's last sickness with¬ 
in meaning of statute, where testa- 
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tnx subsequently was able to walk 
to store and transact business, and 
in point of fact had time, ability, and 
opportunity to prepare or have pre¬ 
pared a written will 
Tex—McClain v Adams, 146 S W 2d 
373, 135 Tex 627 

(4) Other particular circumstanc¬ 
es see 68 C J p 727 note 94 [c] 

10. Pa—In re Shover's Estate, 101 
A 862, 258 Pa 70 

68 C J p 727 note 95 

11. Ga—Harp V Adams, 82 S E 246, 
142 Ga 6 

12. Wash—In re Millei's Estate, 91 
P 967, 47 Wash 253, 13 L R A ,N 
S, 1092, 125 Am SR 904, 14 Ann 
Cas 1163 

68 C J p 727 note 97 

13 Idaho—Cannon v Seyboldt, 48 
P2d 406, 65 Idaho 796 

14. NC—In re Garland’s Will, 76 
S B 486, 160 NC 555. 

68 C J p 728 note 15 

15 NM—^Plomteaux v Solano, 176 
P 77, 25 NM 24 
68 C J p 729 note 16 

16. Miss—Caffey v Tindall, 56 So. 

177, 99 Miss 851 
68 C J p 729 note 17. 



94 C.J.S. 


§§ 213-215 WILLS 

the personalty up to the statutory maximum but 
it has been held that such a will is wholly invalid 
A testator who has made a written will disposing 
of his realty and a portion of his personalty, may 
thereafter make a valid nuncupative will disposing 
of such of his personalty as is not disposed of by 
the written will 

§ 214. - Execution in General 

Any words showing clear testamentary intent are 
sufficient to make a nuncupative will, and answers to 
questions may be sufficient. The naming of an executor 
IS not essential 

In accordance with the rule applicable to wills 
in general as discussed supra § 155, no particular 
form of words need be used in making a nun¬ 
cupative will Any words used by the testator 
showing a clear testamentary intent will be suffi¬ 
cient 21 Questions asked of one who is making a 
nuncupative will, when asked solely for the purpose 
of ascertaining the testator’s desire, will not render 
the will invalid,22 and answers to questions as to 
the testator’s testamentary intentions may amount 
to as full a manifestation of testamentary purpose 
as a declaration in full and formal words,23 but 
when a will is made by interrogatories the court 
must be more on its guard against importunity, more 
jealous of capacity, and more strict in requiring 
proof of spontaneity and volition, than it would 
be in an ordinaly case,^^ and it has been held that 
where the words were drawn from the testator by 
a person interested to establish them as a will,25 or 
where the words spoken in reply were incoherent or 
without meaning,26 or where no verbal reply was 
actually given,2 7 there is not a valid nuncupative 
will. The words useci must possess finality, and if it 


appears from the language used that further disposi¬ 
tions of portions of the testator’s property were 
contemplated there is not a valid nuncupative will 

Naming of executor In accordance with the rule 
applicable to wills in general, as considered supra 
§ 134, it is not essential to the validity of a nun¬ 
cupative will that it should name an executor 29 

g 215. - Publication and Request to Wit¬ 

nesses 

The testator must declare his words to be his Will, 
and in most jurisdictions he must call on the witnesses, 
or some of them, to bear witness that it is his will. 

The testator must in some form declare his words 
to be his will.29 

Although there is authority to the contrary, in 
the absence of an express statutory requirement,3i 
the publication must be made to all the required 
number of witnesses at the same time 22 It is the 
rule m most jurisdictions that the testator must also 
request the persons present or some of them to bear 
witness that it is his will,23 but the position has 
also been taken that the testator need not call on 
witnesses to bear witness to his will 24 Where the 
calling on persons to bear witness is required, the 
request need not be m any particular form or in the 
language of the statute 25 Any form of expression, 
however imperfectly uttered, so that it conveys to 
the mind of those to whom it is addressed the idea 
that he desires them, or some of them, to bear wit¬ 
ness to the disposition he is making of his propel ty 
will be deemed a compliance with the statute in that 
respect 25 It is held under some statutes that the 
request need not be directed to all the witnesses 
necessary to attest the will, but that a request to one 


17. Iowa—jMullig-xn v Leonard, 46 
Iowa 692 

68 C J p 72$ note 19 

18- Ala—Erwin v Hamner, 27 Ala 
296 

68 C J p 729 note 20 

19- Kan—In re Grattan's E;3tate, 138 
P 2d 497, 157 Kan IIS 

20. Ill—Wen V Chidestei, 63 Ill 
453 

21. Ohio—Kellner v Hagood, 177 N 
E 637, 39 Ohio App 351 

68 C J p 729 note 23 

22 Kan —In re Snellmg's Estate, 
213 P 641, 113 Kan 151 

Md —Dorsey v Sheppard, 12 Gill & J 
192. 07 Am D 77 

23. Ill—Harrington v, Stees, 82 Ill 
50, 25 AmR 290 

XG—Smith v Smith, 63 X C 637 

24. Md —Dorsey v Sheppard, 12 Gill 
SiJ 192, 37 AmD 77. 


Mias —^Andrews v Andrews, 48 Miss 
220 

25. K C —Brown v Bi own, 6 K C 
350 

26. Md—Biddle v Biddle, 36 Md 
630 

27. Ky —^Kelly v Kelly, 9 B Mon 
553 

68 C J p 730 note 2D 

28. Ill—Morg-an v Stevens, 78 Ill 
287 

29. N C —In re Havgood’s Will, 8 S 
E 222, 101 HC 674 

68 C J p 731 note 60 

30 N C —Bundnek v Haywood, 11 
SE 423, 106 NC 468 

31. Ky—Portwood v Hunter, 6 B 
Mon 538 

32- N C —^Wester v Wester, 60 N C 
95 

Tenn—Tally V Butterw orth, 10 Terg 
501 


33. Idaho—Cannon v Seyboldt, 48 
P 2d 406, 55 Idaho 796 

Tenn—Bay v Nanney, 114 SW2d 
51, 21 Tenn App 618 
68 C J p 730 note 34 

Ro^atlo testiTun, in the case of a 
nuncupative will, is a formal calling- 
of witnesses to bear witness 
Neb—Godfrey v Smith, 103 NW 
450, 454, 73 Neb 756 

34. Iowa—Mulligan v Leonard, 46 
Iowa 692 

35. Tex —^In re Douglass* Estate, 
Civ App, 126 SW2d 61, reversed 
on other grounds McClain v Ad¬ 
ams. 146 S-W2d 373, 136 Tex 627 

68 C J p 730 note 37 

36. Tex —In re Douglass’ Estate, 
Civ App, 126 SW2d 61, reversed 
on other grounds McClain v Ad¬ 
ams. 146 S W2d 373, 135 Tex. 627. 

68 O J p 730 note 38. 
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in the hearing of all will suffice Under other 
statutes, the request must be directed to all the 
witnesses It has been held that the request is 
insufficient if made in answer to a question, where 
the testator’s intent to execute a formal testamentary 
act is not clearly shown 39 It is not necessary that 
the testator call on the witnesses by name 

§ 216. - Number and Competency of Wit¬ 

nesses 

A nuncupative will must be made before the number 
of witnesses required by statute, and it must be proved 
by competent witnesses 

Under statutes requiring that a nuncupative will 
be made before a specified number of witnesses, 
such a will is invalid unless the number of wit¬ 
nesses designated by the statute is present when the 
will is made It has been held that the requisite 
number of witnesses must be present at the same 
time, and that it is not sufficient for the testator to 
declare his will first in the presence of one witness, 
and afterward in the presence of another on 
the other hand, a conclusion to the contrary was 
reached under a statute merely requiring proof of 
the will by two witnesses ^3 

Competency of witnesses It is essential to the 
validity of a nuncupative will that it be proved by 
competent disinterested witnesses A nuncupa¬ 
tive will IS invalid where any of the necessary wit¬ 
nesses are legatees under the will Xhe husband 
of a legatee,or a person named as executor in the 
will,47 IS not a competent witness to the will It has 
been held that the witnesses to a nuncupative will 
must be competent at the time of execution of the 
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will, and if not competent at that time they cannot 
become so thereafter ,48 but it has also been held 
in some jurisdictions that a witness who is also a 
legatee may become competent by renouncing or 
releasing his interest under the will,49 but not by 
assigning it to another ^ o 

§ 217. - Reduction to Writing 

In some jurisdictions, a nuncupative will is not valid 
unless It IS reduced to writing within a specified time, or 
proved on probate within a prescribed period 

Under the English statute of frauds relating to 
nuncupative wills, which has been held to be law 
in some American jurisdictions, or under statutes 
m other jurisdictions which have closely followed 
the provisions of the English statute, it is held 
that a nuncupative will is not valid if not reduced 
to writing within the time specified by the statute 
after the making of the will, unless it is proved on 
probate within the period specified by the statute 
but it need not be so reduced to writing if probated 
within such specified time 62 it has been held that 
the nuncupative will as reduced to writing must be 
shown to, and approved by, each of the attesting 
witnesses within the period prescribed by statute 
for the reduction to writing,63 but the position has 
also been taken that it is sufficient for the writing 
to be made by, or examined and approved by, one of 
the witnesses within the period prescribed by the 
statute for the reduction to writing, if all the wit¬ 
nesses concur m the accuracy of the writing at the 
hearing on probate 64 The words reduced to writing* 
must be substantially the same as those spoken by the 
testator,65 and the writing must show that all the 
requisites for the validity of a nuncupative will 


37. Ga—Jones v Robinson, 151 S 
E 8, 169 Ga 485 

68 C J p 730 note 39 

38- —^Dockum v, Robinson, 26 

NH 372 

68 C J p 731 note 40 

39 ISTJ—In re Male’s Will, 24 A 
370, 49 N JEq 266 

Pa—^In re McClellan’s Estate, 189 A 
316, 325 Pa 267 

40 Ill—Weir V Chidester, 63 Ill 
453 

NC—Lon^ V Foust, 13 S E 889, 109 
NC 114 

41. XJ S —Melon v Bntidad Provin- 
cia Religiosa de Padres Mercedarios 
de Castilla, C A Puerto Rico, 189 
P2d 163 

Tenn—Ray v Nanney, 114 SW2d 
61, 21 Tenn App 618 

68 C J p 731 note 46 

42. Pa—In re Xajrnall*s Will, 4 
Rawle 46- 


43. Ky—Portwood v Hunter, 6 B 
Mon 538 

44 US —Melon v Entidad Provin- 
cia Relig-iosa de Padres Mercedarios 
de Castilla, C A Puerto Rico, 189 P 
2d 163 

Tenn —Ray v Nanney, 114 S W 2d 51, 
21 Tenn App 618 
68 CJ p 731 note 60 
45. Neb—Godfrey v Smith, 103 N 
W 450, 73 Neb 766, 10 Ann Cas 
1128. 11 ProbRepAnn 1 
68 C J p 731 notes 51, 62 
Xu CheorgiA 

(1) It has been held that when an 
essential witness is the sole bene¬ 
ficiary of the alleged oral will, the 
devise to him is void and the will in¬ 
operative 

Ga—^Denmark v Rushing, 67 S E 2d 
766, 208 Ga 667, 28 ALrR2d 766 

(2) Other particulars of rule in 
Georgia see 68 C J p 731 note 62 [a] 

4S. Tex—Jones v Norton, 10 Tex 
120 


47. Tex—^Watts v Holland, 56 Tex 
64 

48 Ohio—^Vrooman v Powers, 2t 
NE 267, 47 Ohio St 191, 8 ERA 
39 

49. N C —Mathews v. Mar chant, 20 
NC 40 

68 C J p 731 note 67 

50. Pa—Haus v Palmer, 21 Pa 296 

51. Tex—Martinez v De Martinet 
48 S W 632, 19 Tex Civ App 661 

68 C J p 731 note 61, p 732 note 63 

62. Tex—^Walker v Fields, Com 
App, 247 S W 272 

68 C J p 732 note 64 

53. Md—Welling V Owings, 9 GiU 
467 

Tenn—^Miller v Ford, 1 Tenn App 
618 

54. Tex—^Walker v Fields, Com. 
App , 247 S W 272 

55. Ohio—Bolles v Hams, 34 Ohio 
St 38 

Pa—^Appeal of Taylor, 47 Pa 31 
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§§ 217-218 WILLS 


have been complied with but it has been held, 
in construing a statute, that only the nuncupative 
will itself, and not the prerequisites required for its 
validity, need be reduced to writing within the pe¬ 
riod prescnbed by the statute for the reduction to 
writing However, under a statute providing ab¬ 
solutely that the testamentary dispositions of a 
nuncupative will must be reduced to writing within 
a specified time after the making thereof, there is 
authority for the view that the will is invalid unless 
the requisites for the validity of the will have also 
been reduced to writing within such time The 
reduction to writing is completed with the testa¬ 
mentary statement and the signatures of the wit¬ 
nesses,®^ and an attestation clause is mere sur¬ 
plusage Where a distinct and independent part 
of the nuncupative will has been omitted from the 
writing, such omission has been held not to vitiate 
the remainder of the will 

§ 218- - Nuncupative Wills in Louisiana 

a In general 
b By public act 
c Under private signature 
d Validity of will in another form 

a. In General 

In Louisiana a nuncupative will is one written by the 
testator or by another acting as his amanuensis. 

Since in Louisiana all wills are required by stat¬ 
ute to be in writing, the nuncupative will in that 
state has no similarity to other nuncupative or oral 
wills, but the term ‘'nuncupative’’ contemplates a 


declaration by the testator of his testamentary in¬ 
tentions, which must be reduced to writing either 
by the testator himself, or, at his dictation, by an¬ 
other acting as his amanuensis Nuncupative wills 
in Louisiana may be made by public act, as dis¬ 
cussed infra subdivision b of this section, or by act 
under private signature, as discussed infra sub¬ 
division c of this section 

b. By Public Act 

A nuncupative will by public act is one dictated by 
the testator, written by the notary as dictated, and 
signed, all without interruption and in the presence of the 
witnesses Such a will is considered full proof of itself 
and must, therefore, show on its face that it was made 
in full compliance with all the formalities required by 
statute 

A nuncupative testament by public act is full proof 
of Itself,and the advantage of this form of testa¬ 
ment IS conferred solely on the condition that, as to 
the manner of its confection, the instrument shall 
rigidly conform to the particular requirements of 
the law on that subject, and such conformity is of 
the very essence of the instrument and distinguishes 
it from other testaments which are not full proof of 
themselves A nuncupative testament by public 
act must bear on its face the evidence that all the 
formalities requisite to its validity have been ob¬ 
served In the execution of a nuncupative will 
by public act, the formalities provided by statute 
as requisites to the validity of such a will, as to the 
reception of the will by a notary public in the 
presence of a specified number of witnesses,®® the 
dictation of the instrument by the testator,and 
the writing thereof by the notary as it is dictated,®® 


56- DC—In re Askin’s Estate, 20 
DC 12 

Pa—Appeal of Taylor, 47 Pa 31 

57. Md —^Welhngr v Owin&s, 9 Gill 
467 

58. Ga—Pelker v Taylor, 134 SE 
52, 162 Ga 433 

5D. Ohio —Kellner v Hagrood, 177 N 
E 637, 39 Ohio App 351 

60, Ohio—^Kellner v Hag-ood, supra 

61 Va—Maiks v Bryant, 4 Hen 8c 
M 91, 14 Va 91 

62. La—Bordelon’s Heirs v Baron’s 
Heirs, 11 La Ann 676 

63 La—Bihm v Bihm, 80 So 323, 
144 La 260 
€8 C I p 732 note SO 

Recitals of nuncupative will by 
public act must be considered proved 
until disproved 

La—Succession of Prejean, 71 So 2d 
32S, 224 La 921—Renfrow v Mc¬ 
Cain, 168 So 753, 185 La 135— 
Succession of Block, 59 So 29, 131 
La 101 


64 La—Bihm v Bihm, 80 So 323, 
144 La 260 

65 US —Pakouri v Cadais, CCA 
La, 147 F 2d 667, rehearing denied 
149 P 2d 321, certiorari denied 66 
set 54. 326 US 742, 90 LEd 443 

68 C J p 732 note 82 

66 La —Succession of Gauthreaux, 
139 So 322, 173 La 993 

68 C J p 732 note 83 

67. La—^Watson v Young, App, 34 
So 2d 86 

68 C J p 733 note 84 
‘‘Dictate** 

The term is used in a technical 
sense with respect to a nuncupative 
will, and means to pronounce orally 
what is destined to be written at the 
same time by another 
La —Succession of Theriot, 38 So 
471, 473, 14 La 611 
Prendergast v Prendergast, 16 
La Ann 219, 220, 79 Am D 575 
Snfflciency of dictation 

(1) Under statute requiring that a 
valid nuncupative testament must be 
dictated by testator and written by 
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notaiy as it is dictated, a writing, 
transcribed by a notary at the bed¬ 
side of a sick and feeble testatiix 
from testamentary language that 
came from a slip of paper handed to 
notary, not by testatrix, but by a 
third party who admittedly had pre¬ 
pared it, was not “dictated” by testa¬ 
trix and was a nullity as a will 
La—^Watson v Young, App, 34 So 2d 
86 

(2) The notary may suggest ap¬ 
propriate phraseology to convey the 
testator’s intention 
La—Succession of Prejean, 71 So 2d 
328, 224 La 921—Succession of 
Purkert, 167 So 444, 184 La 791 
68 CJ p 733 note 84 [a] (6) 

C3) Other decisions concerning suf¬ 
ficiency of dictation see 68 C J p 733 
note 84 [a] 

68. La—Succession of Prejean, 71 
So 2d 328, 224 La 921 
68 C J p 733 note 85 
Identity of words lumeoessary 

Although nuncupative testaments 
by public act must be dictated by tes- 
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the reading of the will to the testator in the pres¬ 
ence of the witnesses,69 the signing of the will by 
the testator, or, if he does not know how, or is 
not able to sign, the mention by the notary of the 
cause which hinders him from signing,the signing 
of the will by the witnesses,and the fulfillment of 
all the necessary formalities at one time, without 
interruption, and without turning aside to other 
acts,72 must be strictly observed for the will to be 
valid. 

All the witnesses required by statute must be 
present at the dictation of the instrument,and at 
the writing thereof ,’^4 and they must be able to hear 
and understand the dictation,and to understand 
the language in which the will is written,'^6 and to 
hear and understand the reading of the will to the 
testator It has been held that where the wit¬ 
nesses profess to hear and understand the dictation. 
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and make no request for a repetition or explanation 
of any of the words used, and voluntarily affix their 
signatures after hearing the instrument read as a 
whole, the will is sufficiently witnessed, even though 
the witnesses may not have understood or assimilat¬ 
ed every word that was uttered 

It is indispensable that the will should contain 
recitals by the notary showing that all the formali¬ 
ties requisite to its validity have been observed,^9 
and no evidence is admissible to supply any deficien¬ 
cy in the instrument,^6 ^nd such recitals cannot be 
dispensed with by agreement However, stat¬ 
utory requirements for execution of nuncupative 
wills by public act are exclusive and no formality 
which IS not prescribed by statute need be shown 

In the making of nuncupative wills by public act 
the notary acts in a quasi-judicial capacity,83 and a 
legacy to him is invalid,but a provision appointing 


tator and written by notary as it is 
dictated, notary need not use testa¬ 
tor's exact words in draft of will, and 
it is identity of thought, not of -words, 
which the law requires 
La —Succession of Prejean, supra— 
Successions of Gilbeit, 64 So 2d 192, 
222 La 840—Renfrew v McCain, 
168 So 753, 186 La 135—Rostrup 
V Succession of Spicer, 165 So 307, 
183 La 1087 
C8 C J p 733 note 85 [a] 

69 La—Debaillon v Puselier, 106 
So 559, 159 La 1044 
68 C J p 733 note 86 

70. La —Rostrup v Succession of 
Spicer, 165 So 307, 183 La 1087 

SufflcieiLcy of sigrnuigr 

(1) Will nuncupative In form by 
public act was not invalid because 
name of testatrix, who made her 
usual mark, was signed by notary 
after being told by testatrix that she 
was unable to sign because of partial 
paralysis of right hand and arm 

La—Rostrup v Succession of Spicer, 
supra 

(2) Other decisions with respect to 
sufficiency of signing see 68 CJ p 733 
note 87 

71. La—Bihm v Bihm, 80 So 323, 
144 La 260 

68 CJ p 733 note 88 

72. La—^Richard v Richard, 57 So 
286. 129 La 967 

68 C J p 734 note 89 

73- La—Richard v Richard, supra 
68 C J p 734 note 90 

74 La—^Richard v Richard, supra 
Alloway v Babineau, 8 La Ann 
469 

75. La —Succession of Gauthreaux, 
139 So 322, lV3 La 993. 

68 C J. p 734 note 92 


76. La —Latapne v Baudot, 92 So 
776, 152 La 177 

68 C J p 734 notes 92 [a], 93 

77. La—Succession of Gauthreaux, 
139 So 322. 173 La 993 

78 La—Succession of Beattie, 112 
So 802, 163 La 831 

79 La—Succession of Wilson, 148 
So 1, 177 La 119 

68 C J p 734 note 96 
What recitals necessary 

(1) It must be recited that the 
will was read to the testator in the 
presence of the witnesses 

La—Succession of Feitel, 175 So 72, 
187 La 596 

68 CJ p 734 note 96 [a] (5) 

(2) Other recitals see 68 C J p 734 
note 96 [a] 

Recital held iAsufficlent 

Will by public nuncupative act re¬ 
citing that testator appeared before 
notary and witnesses, that witnesses 
were present when will was read by 
notary to testator, and that there was 
no turning aside or other acts or any 
interruption or diversion in prepara¬ 
tion or execution of will did not es¬ 
tablish that witnesses were present 
when will was dictated to notary and 
by him reduced to writing as required 
by Louisiana law, the statement of 
notary that there was no interrup¬ 
tion, diversion, or turning aside being 
merely his conclusion 
U S —Fakoun v, Cadais, CCA La, 
149 F 2d 321 

80 La—Succession of Wilson, 148 
So 1, 177 La 119 

68 C J p 734 note 97 

81. La —Succession of Dough, 5 Rob 
503 

82. La—^Renfrew v McCain, 168 So 
753, 185 La 135 

Succession of Murray, 7 So 126, 
40 La Ann 1109 
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Reci-tals held unnecessary 

(1) Insertion of phrase “at my of¬ 
fice" in nuncupative will did not af¬ 
fect testamentary dispositions on 
ground that in fact will was exe¬ 
cuted while testator was confined to 
h’s bed at home several miles from 
place where notary’s office was lo¬ 
cated, since under statute notary need 
not specify exact place or location in 
parish where will is executed 

La—Renfrew v McCain, 168 So 753, 
185 La 135 

(2) Notary was not required to 
state ages of witnesses to will nun¬ 
cupative in form by public act 

La —Rostrup v Succession of Spicer, 
165 So 307. 183 La 1087 

(3) Notary who, according to his 
ceitificate, was duly commissioned 
and sworn, was duly qualified, and 
hence failure to state that notary w'as 
duly qualified did not invalidate will 
nuncupative in form by public act 
La—Rostrup v Succession of Spicer, 

supra 

Succession of Marqueze, 23 So 
106, 50 La Ann 66 

(4) Other recitals held unnecessary 
see 68 CJ p 734 note 96 [a] (11)- 
(15) 

83, La—Succession of Purkert, 167 
So 444, 184 La 791 

84 La—Succession of Feitel, 175 So 
72, 187 La 696—Succession of Pur¬ 
kert. 167 So 444, 184 La 791 
Constmction of will 

If intention of testatrix in provid¬ 
ing, in her nuncupative will by pub¬ 
lic act written by notary public whom 
she named executor, that balance of 
estate should go to executor to be 
given by him to any chanties he 
might select, was to institute the 
notary public as her residuary lega¬ 
tee, such residuary clause was null, 
since notary public, being instituted 
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§ 218 WILLS 

the officiating notary as the attorney to open and 
close the succession is rhot a legacy and is, there¬ 
fore, valid 

c. Under Private Signature 

A nuncupative will by private act is one presented to 
the Witnesses by the testator, read by the testator or 
one of the witnesses in the presence of all the witnesses, 
and signed by the testator and the witnesses. 

A nuncupative testament under private signature, 
or by private act, need not bear on its face evidence 
of the fulfillment of any of the formalities requisite 
to Its validity,8 6 since the compliance with such 
formalities may be shown by oral evidence A 
strict compliance with the formalities requisite to 
the validity of a nuncupative testament under private 
signature, as provided by statute, as to the writ¬ 
ing of the will,S8 or the presentation thereof by the 
testator,89 as to the number90 and competency^! 
of the witnesses, and the reading92 and signing98 


of the will, mast be observed No formalities other 
than those prescribed by the statutes are neces¬ 
sary 94 

One who drafts a nuncupative will by private 
act,95 or one who is named therein as the attorney 
to probate it,98 or a notary to whom the will was 
dictated,97 may be a witness thereto, even though the 
notary is designated as the attorney for opemng 
and closing the succession 98 

d. Validity of Will in Another Form 

A will intended to be a nuncupative will by public 
act and invalid as such may nevertheless be valid as a 
nuncupative will by private act if it satisfies the require¬ 
ments for the latter form of will. 

Under a statute providing that it suffices for the 
validity of a testament that it be valid under any one 
of the forms presciibed by law, however defective 
it may be in the form under which the testator may 
have intended to make it, an instrument which is 


as an heir, was incompetent to serve 
as notary public in making of will 
La—Succession of Purkert, supra 
85. La—Succession of Feitel, 175 
So 72, 187 La 596 

86 La—Succession of Guidry, 65 So 
319, 135 La 314 

68 C J p 735 note 1 

87 La—Succession of Guidiy, su¬ 
pra 

68 C J p 735 note 2 

88. La—De Bardelabon's Heirs v 
Averret, 11 La Ann 636 
68 C J p 735 note 3 

89 La—Succession of Bush, 67 So 
2d 573, 223 La 1008 
68 C J p 735 note 4 
Answering q.aestiou 

If after the reading of the will the 
testator answers in the affirmative a 
question whether the paper read is 
his will, the presentation is sufficient 
La—Succession of Bush, supia 
68 C J p 735 note 4 [b] (5) 

HXanual presentation 

It IS not necessary for testator 
manually to present a nuncupative 
will by private act to the witnesses 
La —Succession of Bush, supra 

Bouthemy v Dreux, 12 Mart, 
OS, 639 

68 C J p 735 note 4 [b] (4) 

90 La—Soileau v Ortego, 180 So 
496, 189 La 713 
68 C J p 735 note 5 
Ibesidence of witnesses 

(1) A nuncupative will, of which 
two of the six witnesses were resi¬ 
dents of a parish other than that of 
the place where the will was receiv¬ 
ed, was \>'oid for noncompliance with 
the mandatory provisions of the stat¬ 
ute relating to the witnessing of nun¬ 
cupative wills 

La —Soileau v Ortego, supra. 


(2) Witness to nuncupative will is 
competent if he actually resides tem¬ 
porarily in place where will is made 
La—Succession of Purdy v Klock, 
155 So 394. 179 La 902 
Where lesser ntunber of witnesses 
permissible 

(1) Under a statute providing that 
in the country it suffices for the va¬ 
lidity of nuncupative testaments un¬ 
der private signature, if the testa¬ 
ment IS passed in the presence of 
three witnesses residing in the place 
wheie the testament is received, or 
of five witnesses residing out of that 
place, provided that in this case a 
greater number of witnesses cannot 
be had, it is held that such a will 
passed in the presence of three wit¬ 
nesses when a greater number could 
be obtained is invalid 

La—Succession of Sullivan, 151 So 
190, 178 La 230 
68 C J p 735 note 5 [b] (1) 

(2) It will not be considered that 
a greater number of witnesses could 
be obtained where the execution of 
the will would have been endangered 
thereby 

La—Maria v Edwards, 1 Rob 359 
68 C J p 735 note 5 [b] (2) 

91. La—Frith v Pearce, 29 So 809, 
105 La 186 

68 C J p 736 note 6 

92. La—^Hollingshead v Sturgis, 21 
La Ann 450 

68 C J p 736 note 7. 

93. La—Stephens v Adger, 79 So 
2d 491, 227 La 387 

68 C J p 736 note 8 
Signarture by witnessies 

(1) Article providing that when¬ 
ever testator has written his testa¬ 
ment or caused it to be written out 
of presence of witnesses, he shall 
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declare to them, and in their presence, 
that instrument contained his last 
will, does not require signing of nun¬ 
cupative will by private act by wit¬ 
nesses in each other's presence or 
that It should be signed in numerical 
order without interruption 
La—Stephens v Adger, supra 

(2) Other matters concerning sign¬ 
ing by witnesses see 68 CJ p 736 
note 8 [b] 

94. La—Frith V Pearce, 29 So 809, 
105 La 186 
68 C J p 736 note 9 

95 La—^Wood v Roane, 35 La Ann 
865 

96. La—Succession of Bush, 67 So 
2d 573, 223 La 1008 

97. La —Succession of Lombai do, 17 
So 2d 303, 205 La 261—Succession 
of Feitel, 175 So 72, 187 La 596 
—Frith V. Pearce, 29 So 809, 105 
La 186 

I^sldence 

Where notary public who wrote 
will dictated by testator in parish of 
Orleans had filed for record with 
clerk of court of St Bernard parish 
a declaration of intention to change 
domicile but never actually resided 
in St Bernard parish, although he 
occupied a room there occasionally, 
and never recorded any declaration 
of change of domicile in parish of 
Orleans, where he lived and had law 
office, his domicile remained in par¬ 
ish of Orleans, and will was not in¬ 
valid on ground that notary was not 
resident of parish where will was 
executed 

La—Succession of Lombardo, 17 So 
2d 303. 205 La 261 

98 La —Succession of Feitel, 175 
So 72, 187 La. 696. 
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invalid as a nuncupative will by public act may be i ture,^® unless it fails to comply with the formalities 
valid as a nuncupative will under private signa- [ requisite for either form of will ^ 

E. SOLDIERS' OR MARINERS' WILLS 


§ 219. Oral Wills 

Under some statutes, a soldier In actual military 
service or a mariner at sea may make a valid oral will 
of personalty. 

Under some statutes, including those restricting 
the power to make informal wills to soldiers and 
manners, a valid oral will can be made by any 
soldier in actual military service,^ whether he is 
severely wounded at the time of making the will,3 
or is in good health, but in peril of death,^ or merely 
about to depart to that which he thinks is peril of 
death 5 Under such statutes, it is also generally held 
that oral wills may be made by mariners or seamen 
at sea ® It is not essential to the validity of an oral 
will of a soldier in active military service, or of a 
manner at sea, that it be made when the testator 


IS in extremis,or during his last illness,^ or even 
that he be ill at all, when the will is made ,9 but the 
fact that the testator was sick may show that an 
act, which might not have had testamentary mean- 
mg if done in health, assumed the gravity and 
significance of a will when done by one con¬ 
fronted with death It has been held that a valid 
oral will may be made by a soldier or seaman who is 
a minor ,11 but, under a statute providing that only 
persons of full age may make a will, no exception 
will be made m the case of a soldier or seaman.i^ 
A soldier who is not in actual military service, or 
a mariner or seaman who is not at sea, has no 
greater privileges in the making of an oral will than 
has any other person m the making of a nxmcupative 
will 


99. La—Succession of Bush, 67 So 
2d 573, 223 La 1008—Succession of 
Lombardo, 17 So 2d 303, 205 La 261 
—Soileau V Ortego, 180 So 496, 
189 La 713—Succession of Feitel, 
175 So 72, 187 La 596 
68 C J p 736 note 10 

1. La —Succession of Peitel, supra 
King V Vainn, 28 La Ann 452 

a. NY—In re Kapp's Will, 77 NY 
S 2d 922, 191 Misc 309 
68 C J p 736 note 15 

Statute held irrelevant 
Where member of armed forces 
executed formal written will, prop¬ 
erly executed and witnessed, statute 
providing that soldier might dispose 
of chattels without regard to formal¬ 
ities was irrelevant to proceeding for 
probate of the will 

Tex—^Hill V Joseffy, CivApp, 269 
S W2d 760, error refused 

What amounts to **actual military 
service” 

(1) A United States soldier, cap¬ 
tured after escape from Philippine Is¬ 
lands and imprisoned in Japanese 
prisoner of war camp was in military 
service on active duty 

NY—In re Kapp's Will, 77 N Y S 2d 
922, 191 Misc 309 

(2) A nuncupative will executed in 
New York after soldier returned from 
overseas service prior to end of war, 
but while soldier was still a member 
of the army, was properly denied 
probate on ground that soldier was 
not in actual military service 
NY—In re Dumont's Will, 13 NYS 

2d 289, 257 App Div 952, affirmed 
26 NB2d 388, 282 NT 606 

(3) Other circumstances held to 
constitute or not to constitute actual 

94 C J S.—67 


military service see 68 CJ p 736 
note 15 [c] 

lu New Jersey 

(1) Under a 1952 statute a will, 
made by any person of eighteen years 
or upwards while in active military 
service as a member of the armed 
forces of the United States in time 
of war or in time of emergency, is 
valid if it is in writing 

N J —In re Knight’s Estate, 93 A 2d 
359, 11 NJ 83 

(2) Under a prior statute that 

^'Disposition of movables, wages and 
personal estate may be made as here¬ 
tofore by a soldier while in actual 
military service or by a mariner or 
seaman while at sea ” it was 

said that a soldier might make an 
oral will 

NJ—In re Sheridan's Estate, 34 A 
2d 664, 21 NJ Misc 473 

3. Pa—^Henninger's Estate, 30 Pa 
Dist 413 

4- NY—Botsford v Krake, 1 Abb 
Pr,NS, 112 
68 C J p 736 note 17 

5. NT—In re Mallery’s Will, 217 N 
TS 489, 492, 127 Misc 784. affirmed 
221 NTS 859, 220 App Div 754 

68 C J p 736 note 18 

6. NY —^In re O'Connor’s Will, 121 
NTS 903, 66 Misc 403, 7 Mills 
Surr 319 

68 C J p 737 note 19 

Coustmctiou of statute 

Statute giving privilege of making 
a nuncupative will to a manner while 
at sea is given a liberal construction 
N.Y —In re McDonald's Estate, 37 N 
T S 2d 946, 179 Misc 284 
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WIlo Is mariner at sea 

(1) Seaman about to depart on voy¬ 
age to South American port, which 
was considered a safe run notwith¬ 
standing war conditions and remote 
peril of death by torpedoing, could 
not make an oral will before sailing 
N Y —In re Anderson’s Estate, 46 N 

TS 2d 128, 180 Misc 827 

(2) While deceased was absent 
from ship without permission and in 
defiance of orders, he was not enti¬ 
tled to the privilege of making a 
nuncupative will 

N Y —^In re McDonald’s Estate, 37 N 
TS 2d 946, 179 Misc 284 

(3) Other persons held to be or not 
to be manners at sea, see 68 CJ. p 
737 note 19 [a] [b] 

7. NY—In re Mallery’s Will, 217 
NYS 489, 127 Misc 784, affiimed 
221 NYS 859, 220 App Div 754— 
In re Mason’s Will, 200 NYS 901, 
121 Misc 142 

8. NY—In re O’Connor’s Will, 121 
NYS 903, 66 Misc 403, 7 Mills 
Surr 319 

68 C J p 737 note 21 

9. NY —Botsford v Krake, 1 Abb 
Pr,NS, 112 

68 C J p 737 note 22 

10. NT—In re O'Connor’s Will, 121 
NTS 903, 65 Misc 403, 7 Mills 
Surr 319 

11. Pa—Henmnger's Estate, 30 Pa 
Dist 413 

In re Morgan’s Estate, Orph, 4 
Fiduciary 661 

12. Iowa—^In re Evans' Will, 188 N 
W 774. 193 Iowa 1240 

13 Okl—Ray v. Wiley, 69 P 809, 
11 Okl 720. 
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Subject matter. Unless provided otherwise by 
statute, as in the case of nuncupative wills in gen¬ 
eral, the oral will of a soldier or seaman will pass 
only personal property, and not realty A statute 
which permits persons in active military, naval, or 
air service m time of war to dispose of a greater 
amount of personal property by nuncupative will 
than ordinary persons is valid 

Form and attestation. The courts have adopted 
a more liberal attitude toward the oral wills of 
soldiers made while in actual military service, or of 
manners or seamen made while at sea, than they 
have toward nuncupative wills in general, ^6 and 
It has been held that the formalities requisite to the 
validity of nuncupative wills m general need not 
be strictly complied with in the case of such an oral 
will of a soldier or manner,!'^ any words being suffi¬ 
cient if shown to have been spoken with testamen¬ 


tary intent, t)ut the words spoken must be testa¬ 
mentary in character Unless provided otherwise 
by statute, no particular number of witnesses is re¬ 
quired for the attestation of such a will 20 

§ 220. Written Wills 

A holographic will made by a soldier fn actual mili¬ 
tary service, or a seaman at sea, may be valid although 
It does not comply with all the requisites of a formal will 

In some jurisdictions, holographic wills made by 
soldiers in actual military service, or mariners at 
sea, may be valid although they lack the formalities 
required of ordinary formal wills 21 While the stat¬ 
utes governing such wills must be complied with,22 
this exception in favor of soldiers and seamen is 
to be liberally considered 23 It is essential to their 
validity that these wills, like all others, have been 
made with testamentary intent 24 A general provi- 


14- Ind—Pierce r Pierce, 46 Ind 
86 

68 C J p 737 note 30 
Property which may pass by nun¬ 
cupative wills m general see su¬ 
pra § 213 

15- Tenn—^Xn re Holliday's Estate, 
177 SW2d 826, 180 Tenn 646 

16. NY—In re Mason's Will, 200 N 
Y S 901, 121 Misc 142 
17 Pa—In re Buehrer’s Estate, 37 
A 2d 687, 349 Pa 353 
In re Gromczuski’s Estate, Oiph, 
19 Brie Co 478, 61 York LegRec 
186 

68 C J p 737 note 32 
Rogutio testimn is tumecessary for 
nuncupative wills of manners and 
sailors 

Pa—In re Buehrer's Estate, 37 A 2d 
687, 349 Pa 353 

18. NY—In re Mason’s Will, 200 
NYS 901, 121 Mxsc 142 

68 C J p 737 note 33 

19. Pa—In re Satar's Estate, 119 A 
478, 276 Pa 420 

StatexneiLt held insufficLeut 

Statements of fireman on ocean¬ 
going oil tanker to shipmate while 
sitting and talking about war and 
dangers incident thereto, that 'Tf I 
get lost or anything" he wanted cer¬ 
tain persons to have all his proper¬ 
ty, including insurance, did not un¬ 
der the circumstances, constitute 
nuncupative manner's will so as to 
be entitled to probate, where person 
to whom statements were made tes¬ 
tified that similar statements were 
made on other occasions 
Pa—In re Buehrer's Estate, 37 A 2d 
687, 349 Pa 353 

20. Vt—Gould V SafCord’s Estate, 
39 Vt 498 

68 CJ p 737 notes 35, 36 

Zel New York 

(1) If a soldier's will is nuncupa¬ 


tive, Its execution and tenor must 
be proved by two witnesses 
NY—In re Zaiac’s Will, 18 NE2d 
848, 279 NY 545 
68 C J p 737 note 35 [a] (1) 

(2) The declaration of same mat¬ 
ter to two different witnesses at dif¬ 
ferent times complied with statute 
and could be admitted to probate as 
decedent’s last will or used to cor¬ 
roborate decedent’s letter purporting 
to make like disposition of property 
NY —In re Thompson’s Will, 76 N Y 

S 2d 742, 191 Misc 109 
68 C J p 737 note 35 [a] (2) 

(3) Other particulars of New York 
rule see 68 C J p 737 note 36 [a] (3) 

21. N J—In re Sheridan's Estate, 34 
A 2d 664, 21 N JMisc 473 

68 C J p 739 note 74 
History amd nature of exception, in 
favor of soldiers and mariners 

(1) Under Roman, civil, and com¬ 
mon law, soldiers in expedition as 
well as in active war service always 
received benefit of exemption from 
the requirements with respect to dis¬ 
position of property by will 

N J —In re Knight’s Estate, 93 A 2d 
359, 11 NJ 83 

(2) Other particulars see 68 C J p 
738 note 40 [a] 

22. NY—In re Hickey’s Estate, 184 
NYS 399, 113 Misc 261. 

Statute held inapplicable 

Statute permitting disposition of 
chattels by soldier or manner with¬ 
out ordinary formalities was irrele¬ 
vant in proceeding for probate of for¬ 
mal written will. 

Tex—Hill V Joseffy, CivApp, 269 
S W 2d 760, error refused 

Proof of signature 

Under a statute providing that sig- 
natuie of soldier's will must be prov¬ 
ed by three witnesses, letters not so 
proved are invalid as a wilL 
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NC—^Wescott V Eirst & Citizens 
Nat Bank of Elizabeth City, 40 S 
E2d 461, 227 NC 39 
Writang' held sufacient 

A letter to his father, written by 
member of marine corps shortly be¬ 
fore he died in battle, requesting fa¬ 
ther to keep the letter for reference, 
giving father "all the dope of what 
you are to do in the event of my get¬ 
ting in the way of a well aimed slug", 
including disposition of insurance, 
and stating "this letter will serve as 
your authority for the transfer of 
money to you’’, which letter was wit¬ 
nessed by commissioned officer, con¬ 
stituted a soldier’s will 
U S —Phoenix Mut Life Ins Co v 
Cummings, D C Mo , 67 P Supp 159 
23 Cal—In re Taylor’s Estate, 269 
P2d 1014, 119 CalApp2d 574 
Me—Leathers v Greenacre, 53 Me 
561 

NJ—In re Knight's Estate, 93 A 2d 
369, 11 NJ 83 
Duiatlon of privilege 

The statutory provision granting 
persons In actual military service au¬ 
thority to execute holographic wills 
extends privilege during all of such 
service, and not merely after the ef¬ 
fective date of the statute 
NY—In re Thompson’s Will, 76 N 
Y S 2d 742, 191 Misc 109 
24. NJ—In re Sheridan's Estate, 34 
A 2d 664, 21 N J Misc 473 
Pa—In re McNelis' Estate, 22 Pa 
List & Co 486 

Instrumeuts held to be testamentary 
In character 

NJ—In re Beck’s Will, 68 A 2d 869, 
142 N JEq 15 

XY—In re McAllister’s Will, 141 
NYS 2d 361, 207 Misc 884 
68 C J p 738 note 44 [a] 

Matters held immaterial 

Under statute relating to holo¬ 
graphic wills made by soldiers while 
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Sion requiring that a will must be made by a testator 
over twenty-one years of age has been held not to 
apply in the case of a soldier’s will 25 Under a stat¬ 
ute providing for informal disposition of personalty 
by soldiers and manners, a soldier’s informal will 
may dispose only of personalty 26 it has been held 
to be essential to the validity of such a will that 
the genuineness of the handwriting be established 27 
Unless the statute provides otherwise, witnesses are 
not necessary to the validity of such wills,28 and a 
seal is not required 29 a solider’s will validly made 
remains valid unless revoked by some act of the tes- 
tatorSO and its validity is unaffected by the cessation 
of hostilities 31 

Actual military service. The statutes generally 
provide that a soldier must have been in actual 
military service at the time he executed a holograph¬ 
ic testament if it is to be admitted to probate as a 
soldier’s will 32 While a soldier does not have to 
have been in extremis when he made the will,33 
under some statutes he must have been in apprehen- 

F. FRAUD, MISTAKE, 

§ 221, In General 

Fraud, mistake, or undue influence Is a ground of 
objection to the validity of a will V\/hile fraud is sepa¬ 
rate and distinct from undue influence, it is often a mere 
question of terms, since undue influence may be exerted 
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Sion of death 34 He need not have been ''in the face 
of the enemy,”35 but it appears to be generally held 
that there must be actual warfare m the prosecution 
of which the soldier is at the time engaged 36 Thus, 
It has been determined that a soldier who is on an 
expedition,37 or in the enemy country,38 or engaged 
in the prosecution of war in a combat zone,39 or 
about to depart on a campaign/^ or who has em¬ 
barked to join forces in active combat,^! or who is 
stationed at a camp prior to embarkation,42 or who 
is a prisoner of war,4 3 is authorized to make a 
holographic will On the other hand, it has been 
held that a soldier is not in actual military service 
while on an initial furlough at his home before pro¬ 
ceeding to training camp,44 or while in camp with 
his regiment before starting for the front.45 

Mariner or seaman at sea. A testator has been 
held not to be a manner or seaman at sea when 
he was, at the time, a passenger on a ship on his 
way to take command of a river lighter 46 

AND UNDUE INFLUENCE 

through fraudulent representations, and it has been de¬ 
clared that undue influence is a species of fraud 

A person has the right to make his own will, but 
he must represent his own purposes and not the 


In actual military service, letter 
which was written by soldier to his 
sister and which showed ammo tes- 
tandi constituted a testamentary in¬ 
strument, irrespective of whether sol¬ 
dier had had any assets to dispose of 
or effectively disposed of them by in¬ 
strument, or had had an opportunity 
to execute a former will, or had been 
on eve of embarkation 
N T —In re McAllister’s Will, supra 

25 J —In re Knight’s Estate, 93 
A 2d 359, 11 NJ S3 

Pa —In re Morgan’s Estate, Orph, 4 
Fiduciary 661 

26 NJ—In re Beck’s Will, 58 A 2d 
869, 142 N JEq 15 

27 N J —In re Sheridan’s Estate, 34 
A 2d 654, 21 NJMisc 473 

68 C J p 739 note 75 

28. N J —In re Sheridan's Estate, 
supra 

In New York 

(1) The holographic will of a sol¬ 
dier in actual military service may 
he probated although unattested 

N T —In re McAllister's Will, 141 N 
TS 2d 361, 207 Misc 884 

(2) Under prior statutes it was 
held that a soldier's holographic will 
must be subscribed by two witness¬ 
es. 


N T —In re Zaiac’s Will, 5 N T S 2d 
897, 255 App Div 709, 718, reversed 
on other grounds 18 NE 2d 848, 279 
NT 545 

68 C J p 739 note 77 

29. N J —^In re Sheridan's Estate, 34 
A 2d 654, 21 NJMisc 473 

30 NJ—In re Beck’s Will, 68 A 2d 
869, 142 N JEq 16 

31. NJ—In re Beck’s Will, supia 

32. N J —In re Knight’s Estate, 93 
A 2d 359, 11 N J 83 

In re Sheridan’s Estate, 34 A 2d 
654, 21 NJMisc 473 

NY—In re McAllister’s Will, 141 
NTS 2d 361, 207 Misc 884—In re 
Thompson’s Will, 76 N Y S 2d 742, 
191 Misc 109 

33. Vt—^Van Deuzer v Gordon’s Es¬ 
tate, 39Vt 111 

34 NT—In re Hickey's Estate, 184 
NTS 399, 113 Misc 261 

35- Vt —^Van Deuzer v Gordon’s Es¬ 
tate, 39 Vt 111 

36. Vt—^Van Deuzer v. Gordon’s Es¬ 
tate, supra. 

68 C J p 739 note 56 

Character of warfare 

Statutory exemption from ordinary 

requirements as to wills is applica- 
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ble to persons in military service in 

Korean “police action “ 

N J —In re Knight’s Estate, 93 A 2d 
359, 11 NJ 83 

Pa —In re Morgan's Estate, Orph , 4 
Fiduciary 661 

37. Me —Leathers v, Greenacre, 63 
Me 561 

68 C J p 739 note 56 

38- Me—^Leathers v Greenacre, su¬ 
pra 

68 C J p 739 note 58 

39. N J —In re Beck's Will, 68 A 23 
869, 142 N JEq 16 

49. N J —^In re Straulina's Estate, 
134 A 88, 4 NJMisc 699. 

68 C J p 739 note 59 

41. N J —In re Knight’s Estate, 93 
A 2d 359, 11 NJ 83 

42. NT—In re McAllister’s Will, 
141 NTS 2d 361, 207 Misc 884 

43. NT—In re Thompson’s Will, 76 
NTS 2d 742, 191 Misc 109 

44 N J —In re Sheridan’s Estate, 34 
A 2d 654, 21 NJMisc 473 

45. Vt—^Van Deuzer v Gordon's Es¬ 
tate, 39 Vt 111 

4G. RI—^Warren v, Harding, 2 HI 
133 

68 C J p 739 note 72. 
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purposes of others,so that fraud, mistake, as 
discussed infra § '223, or undue influence^^ in the 
making of a will is a ground of objection to its 
validity. 

Compared and distinguished. Theoretically, 
fraud is separate and distinct from undue influ¬ 
ence,®^ since, when the former is exercised, the 
testator acts as a free agent, but is deceived into 
acting by false data, and when the latter is exer¬ 
cised, the mind of the testator is so overmastered 
that another will is substituted for his own It 
has also been stated that the difference between 
fraud and undue influence resides mainly in the 
conception that fraud is accomplished either by a 


single or limited number of acts,®^ while undue in¬ 
fluence usually embraces a course of conduct 
Both, however, are equally destructive of the validity 
of a will,®® and it is often a mere question of terms, 
since undue influence may be exerted through 
fraudulent representations,®® and it has been de¬ 
clared that undue influence is a species of fraud 

Fraud may exist without undue influence being 
present,®® except in so far as misrepresentation 
amounts to influence Fraud does not necessarily 
amount to force or coercion,®® and there need be 
no pressure, such as is necessary to constitute in¬ 
fluence The term '"undue influence” seems to in- 


47 , va —^Redf ord v. Booker, 185 S E 
879. 166 Va 561. 

Purported wiU, which did not ap¬ 
pear to be recogrnized or known by 
the testator as an instrument of his 
conscious and rational mind and free 
from the suspicion of manipulation 
by interested persons, did not con¬ 
stitute a valid will, 

Tenn —^Burrow v. Lewis, 142 S W 2d 
768. 24 Tenn App 253 

4S. Ala—Tipton v. Tipton, 57 So 2d 
94, 257 Ala 32 

Ga—Stephens v Brady, 73 SE2d 
182, 209 Ga 428—Terry v Buf¬ 
fington, 11 Ga 337, 56 AmD 423 
N J—In re Baker, 86 A 2d 605, 8 N J 
321 

Or—In re Rosenberg’s Estate, 246 P. 

2a S58, 196 Or 219 
68 C J p 740 note 79 
“Undue influence” defined generally 
see Influence 43 C J S p 379 n 10 
et seq 

Revocation induced by fraud, mis¬ 
take, and undue influence see infra 
§S 284-286 

49. Ala—Tipton V Tipton, 57 So 2d 
94, 257 Ala. 32 

Ga —Bowman v. Bowman, 65 S E 2d 
298, 206 Ga 796 

Iowa—Olsen v Corporation of New 
Melleray, 60 N W 2d 832 
Me —^In re Haley's Estate, 84 A 2d 
808, 147 Me 173 

Mass—O’Hearn v O'Hearn, 97 NE 
2d 734, 327 Mass 242 
Or—In re Unch's Estate, 242 P 2d 
204, 194 Or 429—^In re Porter's Es¬ 
tate. 235 P2d 894, 192 Or 483 
Tex—Olds V Traylor, Civ App, 180 
S W 2d 511, error refused 
Wash—In re Bottger’s Estate, 129 
P 2d 518, 14 Wash 2d 676 
68 C J p 740 note 81 

SO Cal —^In re Newhall's Estate, 214 
P 231, 190 Cal 709, 28 ALR 778 

61. Ga —Stephens v Brady, 73 S E 
3d 182, 209 Ga 428—Terry v Buf¬ 
fington, 11 Ga 337, 56 AmD 423 
Mass—Wellman v Carter, 190 NE 
493, 286 Mass 237. 


Mo—Gockel v Gockel, 66 S W 2d 867, 
92 ALR 784—Gordon v Burns, 54 
S W 546, 163 Mo 223 
'^ash —In re Land’s Estate, 247 P 2d 
1016, 41 Wash 2d 168 —Corpus Juris 
cited la In re Bottger's Estate, 129 
P2d 518, 628, 14 Wash 2d 676 
68 C J p 740 note S3 
Not synonymous 

(1) “Undue influence” and “fraud” 
are not synonymous terms 

Ind ■—Van Ginkle v Mooy, 10 N E 2d 
769, 104 Ind App 282 
68 C J P 740 note 83 [a]. 

(2) Plea of undue influence is near 
akin to plea of actual fraud, but 
strictly speaking is not synonymous 
Me—In re Haley's Estate, 84 A.2d 

808, 147 Me 173 

52. Iowa—^In re Hollis' Estate, 12 
NW2d 676, 234 Iowa 761 

Mass—^Wellman v Carter, 190 NE 
493, 286 Mass 237 

Mo—Gockel v Gockel, 66 S W 2d 867, 
92 ALR 784 

Or—Corpus Juris cited In In re Ros¬ 
enberg’s Estate, 246 P2d 868, 863, 
196 Or 219 

Tenn—Cude v Culberson, 209 S W 2d 
606, 30 Tenn App 2d 628 
Wash—In re Bottger's Estate, 129 
P 2d 618, 14 Wash 2d 676 
68 C J p 740 note 84 

53. NT—In re Chinsky’s Will, 268 
NTS 719, 150 Misc 274 

54. Iowa—In re Hollis’ Estate, 12 
NW2d 676, 234 Iowa 761 

NT—In re Chinsky's Will, 268 NT 
S 719, 150 Misc 274 

55. Ga—Stephens v Brady, 73 SE 
2d 182, 209 Ga 428—Terry v Buf¬ 
fington, 11 Ga 337, 66 AmD 423 

Mass—^Wellman v Carter, 190 NE 
493, 286 Mass 237 

Mo—Gockel v, Gockel, 66 SW2d 867, 
92 ALR 784 

5®. Cal —In re Stoddard's Estate, 
163 P 1010, 174 Cal 606. 

68 C J p 740 note 86. 

57. Ind —^Van Ginkle v. Mooy, 10 N 
E2d 759, 104 Ind App 282 
Mich—In re Sprenger's Estate, 60 N 
W2d 43C, 337 Mich. 614—In re 
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Johnson's Estate, 40 NW2d 163, 
326 Mich 310—In re Kramer’s Es¬ 
tate, 37 NW2d 664, 324 Mich 626 
—In re Reed’s Estate, 263 NW 76, 
273 Mich 334—Mavnard v Vinton, 
26 NW 401, 69 Mich 139, 60 Am 
Rep 276 

Mo—Gordon v Burns, 54 S W 546, 
153 Mo 223 

NJ—In re Peppler's Will, 28 A 2d 
474, 132 N J Eq 421, affirmed 34 
A 2d 291, 134 N JEq 160 
NT—In re Chinsky's Will, 268 NT 
S 719, 160 Misc 274 
Or—Corpus Juris cited in In re Ros¬ 
enberg's Estate, 246 P 2d 858, 863, 
196 Or 219—In re Newman’s Will, 
213 P 2d 137. 187 Or 641 
Va —Mullins v Coleman, 7 S B 2d 
877, 175 Va. 235—Redford v Book¬ 
er, 185 S E 879, 166 Va. 661, 

68 C J p 740 note 86 
Constructive fraud 
Undue influence is a species of con¬ 
structive fraud 

Ala—^Pilcher v Surles, 81 So 585, 
588, 202 Ala 643 

Cal —^Kenny v Citizens Nat Trust & 
Sav Bank of Los Angeles, App, 
269 P 2d 641, hearing dismissed 
Me—^Appeal of Eastman, 194 A 586, 
135 Me 233 

In most oases fraud is but part of 
a systematic attempt to deceive and 
overpower testator and is treated as 
undue influence 

Iowa —In re Hollis' Estate, 12 N. 
W 2d 576, 234 Iowa 761 
Fraud In iiuiucem6n.t of dispositive 
instrument is not a distinct ground, 
wholly separate and apart from un¬ 
due influence, for invalidating it 
Tex—Curry v. Curry, 270 S W 2d 208 
58. Mo—Gockel v Gockel, 66 S W 2d 
867, 92 ALR 784 
68 C X p 740 note 87 
58. Mo—Gockel v Gockel, supra. 

68 C J p 740 note 88 

60. Ala—Councill v. Mayhew, 65 So 
314, 172 Ala. 296 

61. Mo—Gockel V Gockel, 66 SW 
2d 867, 92 ALR 784—Gordon v 
Burns, 64 SW. 646, 163 Mo. 223, 
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elude both fraud and coercion, ^^d it may be 
shown without evidence of physical force,63 al¬ 
though it may be exercised by such means it 
may be shown without fraud, although it may be 
exercised through fraud,®® and it may be exerted 
to prevent the detection of fraud Jn order that 
false and fraudulent representations may enter as 
an element of undue influence, it is necessary that 
the misrepresentations be shown to have been inter¬ 
mingled with, or made the basis of, importunities 
and mental pressure on the testator.®® 

Want of testamentary capacity and undue influ¬ 
ence are separate and distinct grounds on which a 
will may be impeached ®9 

§ 222. What Constitutes Fraud 

Fraud, in order to invalidate a will, must be such 
as to induce the testator to make a disposition of his 
property which he would not otherwise have made and 
the testator must be actually deceived, intent to deceive 


the testator is essential to actual fraud, but the particular 
moment of time when fraud was perpetrated may be 
Immaterial. To give advice, persuade, or importune is 
not to defraud. 

The fraud which will vitiate a will must be ac¬ 
tive, tortious, and deceitful, and not fraud of a 
constructive or resultant nature,'^® and it has been 
held not to differ from that required to vitiate an 
ordinary contract A will can be invalidated, ei¬ 
ther in whole or in part, on the ground of fraud, 
whether it is fraud in the inducement,*^2 as where a 
beneficiary deceives the testator as to extrinsic facts 
which arc material and known by the beneficiary to 
be false causing the execution of the will,*^® or 
fraud in the execution In order to invalidate the 
will, the deception must have been such as to have 
induced the testator to make a disposition of his 
property which he would not otherwise have made,*^® 
and, to constitute such, it must be shown that the 
testator was actually deceived '^® 


62 Mass —^Whitcomb v Whitcomb, 
91 NB 210, 205 Mass 310, 18 Ann 
Cas 410 

63. Ind—^Van Ginkle v Mooy, 10 N 
B2d 769, 104 Ind App 282 

Utah—In re Lavelle’s Estate, 248 P 
2d 872 

W Va —Hitz V Kingdon, 79 S B 2d 123 
—Mullens v Lilly, 13 S B 2d 634, 
123 WVa 182—Snodgrass v Weav¬ 
er, 199 SB 1. 120 WVa 444 
68 C J p 741 note 92 
BestraiiLt 

Under statute making lack of re- 
S'traint a necessary condition to ad¬ 
mission of will to probate, “restiamt" 
IS any action that deprives testatrix 
of the free exercise of her will, and 
IS not restricted to physical restraint 
of the body 

Kan—In re Faust’s Estate, 96 P 2d 
680, 160 Kan 784 

64. Mass —^Whitcomb v Whitcomb, 
91 NE 210, 2t)5 Mass 310, 18 Ann 
Cas 410 

NT—In re Shaul's Will, 143 NTS 
433, 158 AppDiv 348, affirmed 104 
NE 1141, 210 NT 617 

65. Mo —Smith V Williams, 221 S 
W 360 

68 C J p 741 note 94 

66. Mich—^Dodson v Dodson, 105 N 
W 1110, 142 Mich 586 

67. Mich—Cooper v Harlow, 128 N 
W 259, 168 Mich 210 

68. Cal—^In re Newhall’s Estate, 214 
P 231, 190 Cal 709, 28 A L R 778 

69. Kan —Corpus Juris cited In 
Stay ton v Stay ton, 81 P 2d 1, 4, 
148 Kan 172 

N Y —In re Bossom’s Will, 186 NTS 
782, 196 App.Div 889, 

Testamentary capacity generally see 
supra §S 15-30. 


70. Tenn —^Hager v Hager, 13 Tenn 
App 23 

71. Cal—In re Newhall's Estate, 214 
P 231, 190 Cal 709. 28 ALR 778 

NH—^Knox v Perkins, 163 A 497 
Attempted or intended revocation 
prevented by fraud see infra § 286 
What constitutes fraud in inception 
of contracts see Contracts §§ 153- 
167 

72. D C —McCartney v Homauist, 
106 P2d 865, 70 App D C 334. 126 
ALR 376 

Or —In re Rosenberg's Estate, 246 P 
2d 858. 196 Oi 219 

Wash—In re Bottger's Estate, 129 
P 2d 518, 14 Wash 2d 676 

73. Or—In re Rosenberg's Estate, 
246 P2d 858, 196 Or 219 

Wash—In re Band’s Estate, 247 P 2d 
1016, 41 Wash 2d 168—In re Bott¬ 
ger's Estate, 129 P 2d 518, 14 Wash 
2d 676 

74. Wash—In re Bottger’s Estate, 
supra 

Direct connection 

Fraud must be directly connected 
with execution 

Ark—In re McConnell’s Estate, 257 
SW2d 34, 222 Ark 4—Davault v 
Parks, 79 S W 2d 68, 190 Ark 370 
—Alford V Johnson, 146 SW 516, 
103 Ark 236—McCulloch v Camp¬ 
bell, 6 SW 690, 49 Ark 367 
Dactum of will 

Fraud warranting denial of pro¬ 
bate must relate to factum of will 
NY—In re Moore's Will, 10 N.TS 
2d 491, 266 App Blv 994 

In re Walter's Will, 114 N T S 2d 
477, reversed on other grounds 128 
lsrTS2d 26, 288 AppDiv 746 
7B. CaL—In re Pohlmann's Estate, 
201 P2d 446, 89 Cal App 2d 663 
DC—Duckett V Duckett, 134 F 2d 
627, 77 U.S AppDC 303. 
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Iowa—In re Hollis’ Estate, 12 NW. 

2d 676, 234 Iowa 761 
NH—^Leonard v, Stanton, 36 A 2d 
271, 93 NH 113 

N T —Corpus Juris cited in In re 
Beneway’s Will, 71 N T S 2d 361, 
366, 272 AppDiv 463 
Mass —Morin v Morin, 124 N E 3d 
251—O’Brien v Collins, 63 NEV2d 
222, 315 Mass 429—Minck v 

Phelps, 8 NB2d 749, 297 Mass 250 
—Neill V Brackett, 126 NE 93. 
234 Mass 367 

Wash—^In re Band's Estate, 247 P 2d 
1016, 41 Wash 2d 158—In re Bott¬ 
ger's Estate, 129 P 2d 618. 14 Wash 
2d 676 

68 C J p 741 note 2 

76. Ala —Hornaday r First Nat 
Bank of Birmingham, 65 So 2d 678, 
259 Ala 26 

Colo—In re Holmes' Estate, 66 P 2d 
1333, 98 Colo 360 

Iowa—In re Hollis’ Estate, 12 NW. 

2d 676, 234 Iowa 761 
N T —Corpus Juris cited in In re 
Beneway’s Will, 71 N Y S 2d 361, 
366, 272 AppDiv 463 
Wash—In re Dan’s Estate, 247 P 2d 
1016, 41 Wash 2d 158—In le Bott¬ 
ger's Estate, 129 P 2d 518, 14 Wash, 
2d 676 

68 C J p 741 note 3 

Deception held practiced 
Ark—In re McConnell's Estate, 257 
S W 2d 34, 222 Ark 4—Davault v 
Parks, 79 SW2d 68, 190 Ark 370 
—^Alford V Johnson, 146 S W 516, 
103 Ark 236 

Fact that testator could not lead 
does not justify setting will aside on 
ground of fraud 

DC—Mann v, Cornish, 185 F 2d 423, 
87 U S App D C 110, certiorari de¬ 
nied 71 set. 802, 341 U.S 932, 95 
LBd 1361. 
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Fraud sufficient to vitiate a will may consist of 
the intentional concealment of a material fact,^? 
where there is a legal duty to disclose such fact'^s 
as where a confidential relationship exists between 
the testator and the beneficiary At common law, 
whether a false representation, not known to be 
false, but innocently made, is sufficient to justify 
vacating a will induced by it depends on the exist¬ 
ence of a legal or equitable, and not merely moral, 
duty to tell the truth,and if the parties are deal¬ 
ing at arms' length and no confidential relations 
exist or other duty owing to know and tell the 
truth, innocence and good faith in making a false 
representation, although acted on, are not a fraud, 
and when no legal duty exists, the false representa¬ 
tion must be knowingly or recklessly made 82 

Fraud sufficient to vitiate a will may also consist 
of the wrongful altering of the will,83 subscribing 
as a witness without being satisfied of the testa¬ 
tor's soundness of mind,84 entering into an agree¬ 
ment with the testator in bad faith and with no in¬ 
tention of performing it,85 failing fully and properly 
to advise the testator,86 and the assumption of a 


false character,87 although the mere misrepresenta¬ 
tion as to marital state, which does not induce the 
legacy or devise, does not amount to fraud. 8 8 To 
persuade or importune merely is not to defraud,82 
neither is it a fraud to threaten or illtreat 

It is no badge of fraud that the draftsman of the 
will was appointed executor,or that the execu¬ 
tion of the will was clothed in secrecy, where this 
is clearly attributable to the wishes of the testa¬ 
tor Also, a mere misrepresentation to the testa¬ 
tor of the extent of his estate has been held not to 
be fraudulent 98 A beneficiary cannot be held guilty 
of fraud in failing to disclose facts of which he had 
no knowledge 94 The fact that, if decedent had 
left no will, her husband would have been her sole 
heir has been held not to preclude the court from 
refusing probate of the second will procured by 
him through fraud, to the detriment of legatees un¬ 
der the first will 95 

Advice given the testator by a beneficiary, 96 or 
by a third person without any inducement or solicita¬ 
tion on the part of the beneficiary, 97 has been held 
not to be fraud on the part of the beneficiary 


77 Or—Corpus Juris cited ul In re 
Kosenberg's Estate, 246 P 2d 858, 
863, 196 Or 219 

68 C J p 741 note 4 

78 US—^Illinois State Trust Co v 
Conaty, DCRI, 104 F Supp 729 

After-acg.nii ed kuowledgre 

Wliere scrivener of will after exe¬ 
cution thereof and termination of em¬ 
ployment for testator learned that 
testator’s daughter had a child who 
was not provided for in will, scriv¬ 
ener had no duty to disclose to tes¬ 
tator such after-acquired knowledge 
U S —Illinois State Trust Co v Con¬ 
aty, supra. 

79 Cal—In re Nutt’s Estate, 185 P 
393, 181 Cal 522 

Or—In re Rosenberg’s Estate, 246 P 
2d 858, 196 Or 219 

Confidential relations as constituting 
undue influence see infra § 230 
Presumptions arising from existence 
of confidential relations see infra § 
239 

While coufideiitial relationship 
nug'ht be an important circiunstance 
to support a charge of fraud, a per¬ 
son occupying such relationship 
would not be prevented from exercis¬ 
ing any influence whatever to ob¬ 
tain a benefit to himself, and such 
relationship alone would not afford 
a substitute for allegations of fact 
touching fiaud 

Ga—Marlin v Hill, 15 S B 2d 473, 
192 Ga 434 I 


80 Ala—^Hornaday v First Nat 
Bank of Birmingham, 65 So 2d 678, 
259 Ala 26 

81. Ala—Hornaday v First Nat 
Bank of Birmingham, supra 

82. Ala—^Hornaday v First Nat 
Bank of Birmingham, supra 

83 NT —^Rollwagen v Roll wag en, 3 
Hun 121, 6 Thomps & C 402, af¬ 
firmed 63 NT 504 

84. NT —Scribner v Crane, 2 Paige 
147, 21 AmD 81 

85. Tex—^Morrison v Thoman, 89 S 
W 409, 99 Tex 248 

Montgomery v Willbanks, Civ 
App, 202 S W 2d 851, error re¬ 
fused no reversible error 

86. Mich—^Lyon v Dada, 69 NW 
654, 111 Mich 340 

68 C J p 741 note 8 

OoustrTictive fraud 

U S —Greenwood v Greenwood, D C 
Pa, 16 FRD 366, appeal dismiss¬ 
ed, C A, 224 F 2d 318 

Pa—In re Stirk’s Estate, 81 A. 187, 
232 Pa 98 

87. Cal—In re Carson’s Estate, 194 
P 5, 184 Cal 437, 7 ALR 239 

68 C J p 741 note 9 

88. NT—In re Matter of Janes, 33 
NTS 968, 87 Hun 57, affirmed 46 
NE 1148, 152 NT, 647 

89. Md —Davis v. Calvert, 5 Gill & J 
269, 25 AmD 282 


91. Hawaii—Matter of Ely, 2 Ha¬ 
waii 649 

NT—Coffin V Coffin, 23 N T 9, 80 
AmD 235 

92. N T —Coffin v Coffin, supra 

93. Ga—Weathers v McFarland, 22 
SE 988, 97 Ga 266 

94 Cal —In re Shay's Estate, 237 P 
1079, 196 Cal 355 
68 C J p 741 note 16 
False assumption of draftsman 
Fact that lawyer advising testator 
with respect to will and drawing 
form of will went on false assump¬ 
tion that testator's second wife was 
mother of all testator’s children could 
not impute fraud to wife 
Mo—Gockel v Gockel, 66 S W 2d 867, 
92 ALR 784 

95. Ga—Churchill v Neal, 82 SE 
1065, 142 Ga 352 

96 NT —In re Cotter’s Estate, 40 
NTS 2d 93, ISO Misc 399 
Voluntary change 

Where testator had voluntarily 
changed his residuary clause from a 
charitable trust in a preliminary 
draft of his will to an outright gift 
to his nephew and statements of 
rules of law given testator by his 
nephew and his attorney were cor¬ 
rect, the will was not invalid on 
ground that the nephew had procured 
its execution by misrepresentation of 
the legal effect of its terms 
N T —In re Cotter’s Estate, supra. 

97. Tex—^Ater v. Moore, Civ App, 
231 S W 457. 


90. Md —Davis v Calvert, supra. 
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Intent of person perpetrating fraud In the ab¬ 
sence of bad faith,98 is essential to actual fraud 
that the misrepresentations be made with intent to 
deceive the testator,9 9 or to induce him to execute 
the will ^ 

Time of fraud. Where the fraud was perpetrated 
before the execution of the will,^ the particular 
moment of time when it was done has been held to 
be immaterial ^ 

One mentally incompetent to make a will cannot 
be the subject of fraud ^ 

Extreme old age, weakness of mind, and serious, 
disabling physical illness, may be a badge of fraud, 
especially where they concur with suspicious cir- 
cumstances.5 

§ 223. What Constitutes Mistake 

Mistakes which will defeat the intention of the tes¬ 
tator are sufficient to invalidate a will, but it is no ground 
of objection that the testator’s knowledge of extrinsic 
circumstances was incorrect or incomplete In the ab¬ 
sence of a statute to the contrary, a mistake as to the 
hostility of heirs toward the testator, or the reason for 
which a testator dislikes the natural objects of his 
bounty, does not render a will invalid. 


Mistakes which will defeat the intention of the 
testator, 8 such as mistakes as to what the will 
contains,'^ or as to the paper itself,® are sufficient 
to invalidate the will Also, where the mistake 
clearly is such as to involve the whole will, or the 
actual physical identity of the instrument itself, 
total invalidity results 9 It is no ground of ob¬ 
jection to the validity of a will, however, that the 
testator’s knowledge of extrinsic circumstances was 
incorrect or incomplete,^9 so that generally, a will 
is valid even though made by reason of a mistake 
of fact,ii at least where the mistake does not con¬ 
cern the identity of the beneficiaries or of the prop¬ 
erty of which the will disposes but a mistake 
resulting from ignorance of a material fact which 
would, if carried into effect, defeat the manifest 
intention of the testator, will not be given effect 
Mistakes in the drafting of a will,i^ in the descrip¬ 
tion of the lands devised,^® as to the person 
nominated as executor,or as to the legal effect of 
the will or its provisions,!'^ which do not defeat the 
intention of the testator do not invalidate the will 
In the absence of a statute to the contrary, a mis¬ 
take as to the hostility of the heirs toward the testa- 


98 Cal —In re Arnold’s Estate, 82 P 
252. 147 Cal 583. 

68 C J p 742 note 19 
99- Cal—In re Newhall’s Estate, 214 
P 231, 190 Cal 709, 28 AL,R 778 
68 C J p 742 note 20 
Promise to distribute estate 

The validity of will is not imperiled 
by fiaud when executed so as to give 
all or a substantial part of estate 
to one beneficiary on beneficiary's 
promise, honestly made, to carry out 
testator's wishes concerning intend- 
td beneficiaries 

Cal—In re Rabinowitz’ Estate, 135 
P2d 579, 58 Cal App 2d 106 
GS C J p 742 note 20 [b] 

1- Cal —In re Benton’s Estate, 63 P 
775, 131 Cal 472 

2 Cal —In re Ricks’ Estate, 117 P 
532, ICO Cal 450 

3 Cal —In re Newhall’s Estate, 214 
P 231, 190 Cal 709, 28 ALR 778 

68 C J p 742 note 23 
4- Ala—Johnston v Johnston, 67 
So 450, 174 Ala 220 

5. Va—Ferguson v Ferguson, 192 
SE 774, 169 Va 77. 

6. NT —Christman v Roesch, 116 
NTS 348, 132 App Div 22, af¬ 
firmed 92 NE 1080, 198 NT 638 

68 C J p 742 note 26 
Right of action to reform will see 
infra § 334 

Construction of will as to shares of 
beneficiaries where there is mistake 
in designation of shares see infra 
§ 706 

power of court, in construing will, i 
to change language to conform to I 


intent of testator see infra §§ 686, 
606 

Sufficiency of knowledge of contents 
for valid execution of will see su¬ 
pra § 130 

7. WVa—Couch v Eastham, 27 W 
Va 796, 65 Am R 346 

8. SC—In re King’s Will, 128 SE 
850, 132 SC 63 

68 C J p 742 note 28 

9. NT—In re Goettel’s Will, 65 N 
T S 2d 61, 184 Misc 155 

10. Colo—In re Holmes’ Estate, 56 
P 2d 1333, 98 Colo 360 

Ga—'Watkins v Jones, 193 SE 889, 
184 Ga 831 
68 C J p 742 note 29 
Insane delusions with respect to nat¬ 
ural objects of bounty see supra § 
18 

IMCistaJkes held lusujBcien,t to inval¬ 
idate will 

(1) Mistake as to existence of 
grandchild 

U S —Illinois State Trust Co v Con- 
aty, D C R 1, 104 F Supp 729 

(2) Mistake as to half-sister still 
living 

N T —In re Arnold’s Estate, 107 N 
T S 2d 356, 200 Misc 909, affirmed 
122 NTS 2d 804, 282 App Div 670, 
appeal denied 124 N T S 2d 343, 282 
App Div 837, reargument denied 
117 NE2d 920, 306 NT 747 

(3) Other mistakes see 68 CJ p 
742 note 29 [a] 

11. Ga—^Davis v Aultman, 33 SE 
2d 317, 199 Ga 129 

NT—In re Reidy’s Will, 106 NTS 
2d 270, 199 Misc 311 
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12. Ga—Davis v Aultman, 33 SE 
2d 317, 199 Ga. 129 

13. La —Armorer v Case, 9 La Ann 
288, 61 AmD 209 

68 C J p 742 note 30 

14. NT—In re Allen's Will. 15 N 
T S 2d 401, 257 App Div 718, re¬ 
versed on other grounds 27 N E 2d 
22, 282 NT 492, reargument de¬ 
nied 28 NE2d 40, 283 NT 643 

68 C J p 742 note 31 

15. Ill —Campbell v Campbell, 28 
NE 1080, 138 Ill 612 

16. N T —^In re Matter of Finn's Es¬ 
tate, 22 NTS 1066, 1 Misc 280 

17. N T —^In re Cotter's Estate, 40 
NTS 2d 93. 180 Misc 399 

68 C J p 743 note 34. 

Approval of will 

(1) If testator knew and approv¬ 
ed contents of will, it is immaterial 
if he mistook legal effect of the lan¬ 
guage used or that he acted on mis¬ 
taken advice of counsel, provided 
that advice was given m an honest 
belief that it was sound 

NH—^Leonard v Stanton, 36 A 2d 
271, 93 NH. 113 

(2) Generally, if in drawing up a 
will by testator’s instructions, the 
draughtsman, without reason or spe¬ 
cial directions, but in good faith in¬ 
troduces words the effect of which 
testator does not intelligently ap¬ 
preciate when will is read over to 
him, the words must stand as part 
of the will 

N H —Leonard v. Stanton, supra 
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tor, or the reason for which a testator dislikes the 
natural objects of his bounty, does not render a will 
invalid 

Statutory provisions. Under a statute providing 
that a will executed under a mistake of fact as to 
the existence or conduct of an heir is inoperative so 
far as such heir is concerned, it has been held that 
a mistake of fact as to the conduct of the heirs at 
law of the testator will render inoperative portions 
of the will disinheriting such heirs, vhere such mis¬ 
takes are caused by false statements made by a 
beneficiary under the will,or misrepresentations 
made by other persons 20 It is not incumbent on the 
heir to show, however, that he would have been 
favorably mentioned m the will but for such mis¬ 
take 21 Such a statute has been held to rest on the 
principle of mistake of fact as to the existence of 
the heir at law,22 and not on a mistake of law as to 
any doubtful question of the rules of descent 23 
For example, there is no mistake within the mean¬ 
ing of the statute when the testator knows of the 


existence of certain persons, but does not regard 
them as his heirs 24 The mistake, in order to be 
within the meaning of the statute, must be one of 
fact, not a mistake in reasoning from facts 25 

§ 224 What Constitutes Undue Influence 

Generally, undue influence to avoid a will, must so 
overpower and subjugate the mind of the testator as to 
destroy his free agency and make him express the will 
of another rather than his own, and the mere presence 
of influence is not sufficient. Undue influence must be 
present or operative at the time of the execution of the 
will resulting m dispositions which the testator would not 
otherwise have made. In determining undue influence 
all facts and circumstances must be considered and no 
precise quantity of influence can be said to be necessary 
and sufficient in all cases. 

It has been held impossible to describe with 
precision and exactness what is undue influence,25 
and what the quality and consent of the power of 
one mind over another must be to make it undue 27 
Mere general or reasonable influence over a testator 
IS not sufficient to invalidate a will; to have that 
effect the influence must be “undue ”28 While the 


18- Ga—Davis v Aultman, 33 S E 
2d 317, 199 Ga 129 

18. Ga—^Adams v Cooper, 96 SE 
858, 148 Ga 339 

20. Ga—^Adams v Cooper, supra. 

21. Ga—^Mallery v Youn^, 25 S E 
918, 98 Ga 728 

22. Ga—Jones v Habersham, 63 Ga. 
146 

23. Ga—Jones v Habersham, supra 

24. Ga—^Jones v Habersham, supra 
25^ Ga—^Dibble v Currier, 83 SE 

949. 142 Ga 855, Ann Cas 1916C 1 
68 C J p 743 note 39 
2G. Cal —^Kenny v Citizens Nat 
Trust & Sav Bank of Los Ang-eles, 
CalApp, 269 P 2d 641, hearing dis¬ 
missed 

Del —Conner v Brown, 3 A 2d 64, 9 
■VVWHarr 629 

Ind —^Noyer v Ecker, App, 119 N E 
2d 902 

Mich—In re Johnson’s Estate, 40 
NW2d 163, 326 Mich 310 
Neb—Corpus Juris quoted m In re 
George’s Estate, 15 NW2d 80, 85, 
144 Neb S87, modified on other 
grounds 18 NW2d 68, 144 Neb 915 
—^Corpus Juris quoted lu In re 
Bowman’s Estate, 9 N W 2d 801, 
805, 143 Neb 440 

N J—In re Nixon’s Will, 41 A 2d 119, 
136 N J Eq 242—In re Neuman’s 
Estate, 32 A 2d 826, 133 NJBq 532 
—In re Raynolds' Estate, 27 A 2d 
226, 132 N JEq 141, affirmed 32 A 
2d 353, 133 NJBq 344 
NT—In re Wood’s Will, 300 NTS 
1268, 263 App Div 78—In re Streb’s 
Will, 288 NTS. 334, 247 App Div 
556 

Tex—Long v Long. 125 S W2d 1034, 
133 Tex. 96. mandate conformed to 


129 SW2d 1206, error dismissed 
138 SW2d 798, 133 Tex 623 
Olds V Traylor, Civ App, 180 S 
W 2d 511, error refused 
68 C J p 743 note 40 
TTudue mfiueuoe must remain unde¬ 
fined by the courts 

Mich —In re Sprenger’s Estate, 60 
NW2d 436, 337 Mich 614—In re 
Kramer’s Estate, 37 NW2d 664, 
324 Mich 626—^In re Hannan’s Es¬ 
tate, 23 NW2d 222, 316 Mich 102 
—In re Reed’s Estate, 263 NW 
76, 273 Mich 334—^Maynard v Vin¬ 
ton, 26 NW 401. 59 Mich 139, 60 
Am Rep 276 
CSausative factor 

While undue influence is subtle, 
intangible, and merely psychic in its 
effects, so that its existence cannot 
be detected, weighed, or measured by 
instruments of science, human ex¬ 
perience can, and courts will recog¬ 
nize it as the causative factor which 
may cause the execution of a highly 
unnatural will 

Pa—^Withers v Withers, 70 A 2d 331, 
363 Pa, 431—In re Quein's Will, 62 
A 2d 909, 361 Pa 133—In re Freed's 
Estate, 195 A 22, 327 Pa 572 

27. Neb —Corpus Juris quoted In In 
re George’s Estate, 16 NW2d 80, 
85, 144 Neb 887, modified on other 
grounds 18 NW2d 68, 144 Neb 
915—Corpus Juris quoted in In re 
Bowman’s Estate, 9 NW2d 801, 
806. 143 Neb 440 

68 C J p 743 note 41. 

28. Ky —^Kentucky Trust Co v 
Gore, 192 SW2d 749, 302 Ky 1— 
Combs V Combs, 112 SW.2d 989, 
271 Ky 643 

Mich—In re Grow’s Estate, 299 NW 
836, 299 Mich 133—^Zn re Balk’s 
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Estate, 298 NW 779, 298 Mich 303 
—In re McIntyre's Estate, 159 N 
W 517, 193 Mich 257—In re Wil¬ 
liams’ Estate. 151 NW 731, 185 
Mich 97 

Minn—In re Rasmussen’s Estate, 69 
NW2d 630 

Mo—Welch V Welch, 190 S W 2d 
936, 364 Mo 654—Hahn v Brueseke, 
155 SW2d 98. 348 Mo 70S—Look 

V French, 144 SW2d 128, 346 Mo 
972—Larkin v Larkin, 119 S W. 
2d 351 

Or—Detsch v Detsch, 205 P 2d 180, 
186 Or 1 

Tex—Kolb V Chandler, Civ App, 209 
SW2d 783 

Wash—^In re Miller’s Estate, 116 P 
2d 526, 10 Wash 2d 268—In re 
Schafer's Estate, 113 P 2d 41, 8 
Wash 2d 617—^Dean v Jordan, 79 
P 2d 331, 194 Wash 661—In re Lar¬ 
sen’s Estate, 71 P2d 47, 191 Wash 
257 

68 C J p 743 note 42. 

Ordinary affaaru of life 
It 13 not sufficient to avoid will 
because of undue influence that tes¬ 
tator was Influenced by beneficiaries 
in ordinary affairs of life 
Ark—Thiel v Mobley, 265 S W 2d 
607, 223 Ark 167—Toombs v 

Blankenship, 221 S.W.2d 417, 215 
Ark 651—Bollinger v Arkansas 
Val Trust Co, 151 SW2d 676, 202 
Ark 625—Pur year v. Puryear, 94 
SW2d 696, 192 Ark 692—^Lavenue 

V Lewis, 46 SW2d 649, 185 Ark 
159—McCuUock V. Campbell, 6 S 
W 690, 49 Ark. 367 

Okl—'In re Fletcher’s Estate, 269 P 
2d 349—King V Gibson. 249 P 2d 
84, 207 Okl. 261—^Barnes v Log- 
ston, 88 P.2d 361, 184 Okl 464— 
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rule as to what constitutes ^'undue influence” has 
been variously stated,^9 the substance of the dif¬ 
ferent statements is that, to be sufficient to avoid 
a will, the influence exerted must be of a kind that 


so overpowers and subjugates the mind of the tes¬ 
tator as to destroy his free agency and make him 
express the will of another, rather than his own,®® 


In re Ritter’s Estate, 73 P 2d 161, 
181 Okl 309—-Wheeler v Wade, 45 
P2d 66, 172 Okl 365—Canfield v 
Canfield, 31 P 2d 152, 167 Okl 590 
—In re Cook’s Estate, 175 P 507, 
71 Okl 94 

Some influence may properly be 
used to procure execution of will 
Mich—In re Teller’s Estate, 284 N 
W 696, 288 Mich 193—In re Cotch- 
er’s Estate, 264 NW 325. 274 Mich 
154—Schneider v Vo&buigh, 106 
N W 1129, 143 Mich 476 
Mere influence 

In order to vitiate a will there 
must be something” more than mere 
influence 

Wash —In re Soderstran's Estate, 213 
P2d 949, 35 Wash 2d 444—In re 
Donaldson’s Estate, 173 P 2d 159, 
26 Wash 2d 72—Dean v Joidan, 79 
P 2d 331, 194 Wash 661 
Boctrine of equity concerning un¬ 
due influence reaches every case and 
giants relief where influence is ac¬ 
quired and abused, or where con¬ 
fidence is reposed and betrayed, and 
IS applied when necessary to wills 
Nev—^Peardon v Peardon, 201 P 2d 
309, 65 Nev 717 

29 NY —Corpus J’oiis cited m In re 
Beneway's Will, 71 NTS 2d 361, 
366, 272 AppDiv 463 
68 C J p 743 note 43 
Various statements of elements of 
undue influence 

(1) “Undue influence” is that kind 
of influence or supremacy of one 
mind over another by which the lat¬ 
ter IS prevented from acting accord¬ 
ing to his own wish or judgment 
Cal —In re De Mont’s Estate, 282 P 2d 

963, 132 Cal App 2d 720 
Me—In re Cox’ Will, 29 A 2d 281, 

139 Me 261 

(2) Pressure, of whatever charac¬ 
ter, whether acting on fears or hopes, 
if so exerted as to overpower voli¬ 
tion without convincing judgment is 
a species of constraint under which 
no will can be made 

Conn—Lee v Horngan, 98 A 2d 909, 

140 Conn 232 

<3) “Undue influence” in execution 
of will contemplates over-persuasion, 
coercion, or force that destroys oi 
hampers the free agency and will 
power of a testator 
Pla—In re Peters' Estate, 20 So 2d 
487, 155 Pla 453—In re Starr’s Es¬ 
tate, 170 So 620, 125 Pla 536 
Ga—^Ehlers v Rheinherger, 49 S B 2d 
535, 204 Ga 226—^Boland v Aycock, 
12 SE2d 319, 191 Ga 327 
Mo—Early, Jr v Koelbel, 273 SW 
2d 312—Glover v Bruce, 266 SW 
2d 346—Baker v. Spears, 210 SW 


2d 13, 357 Mo 601—Welch v Welch, 

190 SW2d 936, 364 Mo 654—Wal¬ 
ter V Alt. 152 SW2d 136, 348 Mo 
53—Sehr v Lindemann, 54 S W 
637, 153 Mo 276 

(4) To authorize denial or revoca¬ 
tion of probate of will on ground of 
“undue influence”, there must be ac¬ 
tive use of such influence for purpose 
of execution of the will to such an 
extent as to coerce testator’s mind, 
so that it cannot be said that tes¬ 
tator was acting voluntarily of his 
own free will and volition 

Fla—In re Peters’ Estate, 20 So 2d 
487, 155 Pla 453—In re Starr’s Es¬ 
tate. 170 So 620. 126 Pla 536 

(5) Association of the phrase "un¬ 
due influence” with respect to invali¬ 
dation of properly executed will in 
statute in the same context with the 
words "fraudulent practices upon tes¬ 
tator’s fears, afCections, or sympa¬ 
thies, duress”, shows that the influ¬ 
ence spoken of, in order to be "undue 
influence”, must be in the nature of 
fraud or duress 

Ga—Boland v Aycock, 12 S E 2d 319, 

191 Ga 327 

(6) Influence obtained by flattery, 
importunity, superioiity of will, 
mind, or charactei, or by whatever 
art that human thought, ingenuity, 
or cunning may employ which would 
give dominion over testator's will to 
such an extent as to destroy free 
agency or constrain him to do against 
his will what he is unable to refuse, 
is "undue influence” when e\«icised 
by any one immediately over the tes¬ 
tamentary act, whether by direction 
or indirection, or obtained at one 
time or another 

Ind—^Van Ginkle v Mooy, 10 N E 2d 
769, 104 Ind App 282 

(7) The meaning of the word "un¬ 
due” in the phrase "undue influence,” 
IS restricted and denotes something 
wrong, according to the standard of 
morals which the law enforces in re¬ 
lations of men, and in fact illegal, 
and qualifies the purpose with which 
influence is exercised or result which 
it accomplishes 

Miss —Morns v Morns, 6 So 2d 311, 

192 Miss 518 

(8) Other statements see 68 C J p 
743 note 43 [a] 

30. U S —MacKay v Costigan, C A 
Ill, 179 F 2d 125 

Ala—^Kahalley v Kahalley, 28 So 2d 
792, 248 Ala 624 

Ark—In re McConnell's Estate, 257 
SW2d 34, 222 Ark 4—Puryear v 
Puryear, 94 SW2d 695, 192 Ark 
692—^Davault v Parks, 79 S W 2d 
68, 190 Ark 370 

1065 


Cal—In re Welch's Estate, 272 P 2d 
512, 43 Cal 2d 173—In re Lingen- 
felter^s Estate. 241 P 2d 990. 38 
Cal 2d 671—In re Arnold’s Estate, 
107 P2d 25, 16 Cal 2d 573—In le 
Motz’s Estate, 69 P 294, 136 Cal 
558 

In re De Mont’s Estate, 282 P 2d 
963, 132 Cal App 2d 720—^Kenny v 
Citizens Nat Trust & Sav Bank 
of Los Angeles, App, 269 P 2d 641, 
hearing dismissed—In re Har¬ 
wood’s Estate, 240 P 2d 1028, 109 
Cal App 2d 388—^In re Hannam’s 
Estate, 236 P 2d 208, 106 Cal App 
2d 782—In re Dobrzensky's Estate, 
232 P2d 886. 105 Cal App 2d 134— 
In re Williams’ Estate, 221 P 2d 
714, 99 Cal App 2d 302—In re Tref- 
ren’s Estate, 194 P 2d 574, 86 Cal 
App 2d 139—^In re McDaniel’s Es¬ 
tate. 176 P2d 962, 77 Cal App 2d 
877—In re Mesner’s Estate, 176 P 
2d 70, 77 Cal App 2d 667—In re 
Fraser’s Estate, 170 P 2d 704, 75 
Cal App 2d 99—In re Agnew’s Es¬ 
tate, 161 P2d 126, 65 Cal App 2d 
653—In re King’s Estate, 146 P 3d 
952, 63 Cal App 2d 365—In re 

Clarke’s Estate, 144 P 2d 425, 62 
Cal App 2d 228—In re McCollum’s 
Estate, 140 P 2d 176, 59 Cal App 2d 
744—In re Comino’s Estate, 131 P 
2d 599, 55 Cal App 2d 806—In re 
Clark’s Estate, 129 P 2d 969, 55 Cal 
App 2d 85—In re Shields’ Estate, 
121 P2d 795, 49 Cal App 2d 293— 
In re Gill’s Estate, 58 P 2d 734, 14 
Cal App 2d 526—In re Easton’s Es¬ 
tate. 35 P2d 614, 140 Cal App 367 

Del—Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

Pla—Marston v Churchill, 187 So 
762, 137 Fla 154—In re Starr’s Es¬ 
tate, 170 So 620, 125 Fla 536 

Ga —^Northwestern University v 

Crisp, 88 SE2d 26, 211 Ga 636 
—Bailey v Bailey, 60 S E 2d 617, 
204 Ga 556—^Norman v Hubbard, 
47 SE2d 674, 203 Ga 530—But¬ 
ler V Lashley, 29 S B 2d 608, 197 
Ga 461—Marhn v Hill, 15 S E 2d 
473, 192 Ga 434—Griffin v Barrett, 
187 S B 828, 183 Ga 152—Trust Co 
of Georgia v Ivey, 173 S E 648, 178 
Ga 629 

Idaho—In re Lunders’ Estate, 263 P 
2d 1002, 74 Idaho 448 

Ill—Sterling v Dubin, 126 N E 2d 
718, 6 Ill 2d 64—^Redmond v Steele, 
126 NB2d 619, 6 Ill 2d 602—Shev- 
lin V Jackson, 124 NE2d 895, 5 
Ill 2d 43—Kolze v Fordtran. 107 N 
E2d 686, 412 Ill 461—Lake v Seif- 
fert, 102 NE2d 294, 410 Ill 441 
—Pepe V Caputo, 97 N E 2d 260, 
408 Ill 321—Hockersmith v Cox, 
95 NE 2d 464, 407 Ill 321—Ennis v 
Gale, 95 NE2d 322, 407 Ill 215— 



§ 224 WILLS 

Mosher v Thrush, 84 N B 21 355, 
402 Ill 35C—De Marco v McGill, 
83 N‘E2d 313, 402 Ill 46—Tidholm 
V Tidholm, 74 NE2d 614, 397 Ill 
363—Challiner v Smith, 71 NE 
2d 324, 396 Ill 106—Frese v Mey¬ 
er, 63 lSrE2d 768, 392 Ill 59—Knud- 
son V Knudson, 46 NE 2d 1011, 382 
Ill 492—Ryan v Deneen, 31 NE 
2d 682, 376 Ill 452—Quathamer v 
Schoon, 19 NE2d 760, 370 Ill 606 
—Passenheim v Reinert, 1 N E 2d 
69, 3 62 Ill 576—Ginsberg v Gins¬ 
berg, 198 NE 432, 361 Ill 499— 
Brownlie v Brownlie, 191 NE 268, 
357 Ill 117, 93 ALR 1041 

Johnson v First Union Trust & 
Savings Bank, 273 Ill App 472 
Ind—Willett V Hall, 41 N E 2d 619, 
220 Ind 310 

Ludwick V Banet, App, 124 N E 
2d 214—^Noyer v Ecker, 119 NE2d 
902—^Workman v Workman, 46 N 
E 2d 718, 113 Ind App 245 
Iowa—Olsen v Corporation of New 
Melleray, Iowa, 60 NW2d 832, 245 
Iowa 407—In re Ransom’s Estate, 
67 NW2d 89, 244 Iowa 343—In re 
Rogers’ Estate, 47 NW2d 818, 242 
Iowa 627—In re Klein’s Estate, 42 
NW2d 593, 241 Iowa 1103—In re 
Soderland’s Estate, 30 N W 2d 128, 
239 Iowa 569—Shaw v Duro, 14 N 
W2d 241, 234 Iowa 778—In re Hol¬ 
lis’ Estate, 12 NW2d 576, 234 Iowa 
761—In re Biker's Estate, 6 NW 
2d 318, 233 Iowa 315—In re Brooks’ 
Estate, 294 NW 735, 229 Iowa 485 
—^Walters v Heaton, 271 NW 310, 
223 Iowa 405—In re Johnson’s Es¬ 
tate, 269 NW 792, 222 Iowa 787 
Kan—In re Hall's Estate, 195 P 2d 
612, 165 Kan 465—^Anderson v An¬ 
derson, 76 P 2d 825, 147 Kan 273 
Ky—Rough V Johnson, 274 S W 2d 
376—Nunn v Williams, 264 S W 
2d 698—Jackson v Feldhaus, 233 
SW2d 109, 313 Ky 552—Gay v 
Gay. 215 SW2d 92, 308 Ky 539— 
Paulkes v Brummett’s Adm'r, 204 
S W2d 493, 305 Ky 434—Teegarden 

V Webster, 199 SW2d 728, 304 Ky 
18—^Kentucky Trust Co v Gore, 
192 SW2d 749, 302 Ky 1—Madden 

V Cornett, 160 S W 2d 607. 290 Ky 
268—Ecken's Ex'x v Abbey, 141 
S W 2d 863, 283 Ky 449—Combs v 
Combs. 112 SW2d 989, 271 Ky 543 
—Clark V Johnson, 105 SW 2d 576, 
268 Ky 591 

Me—In re Haley's Estate, 84 A 2d 
808, 147 Me 173 

Md —Sellers v Qualls, 110 A 2d 73 
—Stockslager v Hartle, 92 A 2d 
363, 200 Md 544—^Koppal v Soules, 
56 A 2d 48, 189 Md 346—Grove v. 
Spiker, 20 A 144, 72 Md 300 
Mass—Morm v Morin, 124 NE2d 
251—O'Brien v Collins, 63 NE2d 
222, 315 Mass 42 9—Mirick v 

Phelps, 8 NE2d 749, 297 Mass 250 
—^Wellman v Carter, 190 NE 493, 
286 Mass 237 

Mich—In re Sprenger’s Estate, 60 N 
W2d 436, 337 Mich 614—In re 
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Johnson’s Estate, 40 NW 2d 163, 
326 Mich 310—^In re Kramer’s Es¬ 
tate, 37 NW2d 664, 324 Mich 626 
—In re Hannan’s Estate, 23 NW 
2d 222, 315 Mich 102—In re Hoff¬ 
man's Estate, 2 N W 2d 442, 300 
Mich 406—In re Grow’s Estate, 299 
NW 836, 299 Mich 133—In re 
Balk’s Estate, 298 NW 779, 298 
Mich 303—In re Teller’s Estate, 
284 NW 696, 288 Mich 193—In re 
Reed’s Estate, 263 NW 76, 273 
Mich 334—In re McKeand, 151 N 
W 731. 185 Mich 97 

Minn—In re Rasmussen’s Estate, 69 
NW2d 630—^Appeal of Borstad, 45 
NW2d 828, 232 Minn 365—In re 
Wilson's Estate, 27 NW2d 429, 223 
Minn 409—In re Marsden's Estate, 
13 NW2d 765, 217 Mmn 1—In re 
Geske’s Estate, 1 NW2d 423. 211 
Mmn 447—In re Mazanec’s Estate, 
283 N W 745. 204 Mmn 406—Mitch¬ 
ell V Mitchell, 44 NW 885, 43 
Mmn 73—Stockton v Thorn, 39 N 
W 143, 39 Minn 204 

Miss—Ward v Ward, 33 So 2d 294, 
203 Miss 32 

Mo—Phelan v Gockel, 278 SW2d 
758—Early, Jr v Koelbel, 273 S 
W2d 312—Glover v Bruce, 265 S 
W2d 346—Been v Jolly, 247 SW 
2d 840—^Wright v Stevens, 246 S 
W2d 817—Baker v Spears, 210 S 
W2d 13, 357 Mo 601—Smith v 
Hughes, 200 SW2d 360, 356 Mo 1 
—Welch V Welch, 190 S W 2d 936, 
354 Mo 654—^Hamilton v Stein- 
inger, 168 SW2d 59, 350 Mo 698— 
Hahn v Brueseke, 155 S W 2d 98, 
348 Mo 708—Walter v Alt, 152 S 
W2d 135, 348 Mo 53—Kadderly v 
Vossbnnk, 149 S W 2d 869—Cal¬ 
laway V Blankenbaker, 141 S W 
2d 810, 346 Mo 383—Larkin v 

Larkin, 119 S W 2d 351—Shaw v 
Butler, 78 S W2d 420 

Powell v Raleigh, App , 244 S W 
2d 387—O’Reilly v O'Reilly, App, 

157 SW2d 220—McGirl v Wiltz, 
App, 148 SW2d 822 

Neb —In re Maruska’s Estate, 64 N 
W 2d 734, 158 Neb 723—In re 

O’DonneH’s Estate, 64 NW2d 116, 

158 Neb 583—^In re Fehrenkamp’s 

Estate, 48 NW2d 421, 154 Neb 
488—In re Benson’s Estate, 46 N 
W2d 176, 163 Neb 824—In re 

Thompson’s Estate, 44 NW 2d 814, 
163 Neb 375—^In re Farr's Estate, 
33 NW2d 454, 150 Neb 67—In re 
Scoville's Estate, 31 NW2d 284, 
149 Neb 415—In re Johnston's Es¬ 
tate, 25 NW2d 626, 147 Neb 886 
—In re Inda’s Estate, 19 N W 2d 
37, 146 Neb 179—In re Goist’s Es¬ 
tate, 18 NW2d 513, 146 Neb 1— 
In re Keup’s Estate, 18 NW2d 63, 
145 Neb 729—^In re George's Es¬ 
tate, 15 NW2d 80, 144 Neb 887, 
modified on other grounds 18 NW 
2d 68, 144 Neb 915—In re Heine- 
man’s Estate, 13 NW2d 569, 144 
Neb 442—In re Bowman’s Estate, 
9 NW2d 801, 143 Neb 440—Lath- 
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am V Schaal, 41 NW 354, 25 Neb 
635 

N J —In re Davis’ Will, 101 A 2d 521, 
14 N J 166—In re Livingston’s 
Will, 73 A 2d 916, 5 N J 66 

In re Gotchel's Estate, 76 A 2d 
901, 10 N J Super 208 —^In re Filo’s 
Will, 75 A 2d 517, 9 N J Super 146 
—In re Harr's Estate, 73 A 2d 76. 
8 N J Super 3—In re Skewis’ Will, 
64 A 2d 892, 2 N J Super 114 
In re Nixon's Will, 41 A 2d 119, 
136 NJEq 242—In re Nixon's Es¬ 
tate, 37 A 2d 295, 135 NJEq 117, 
affirmed 41 A 2d 119, 136 NJEq 
242—In re Neuman's Estate, 32 A 
2d 826, 133 NJEq 532—In re Pep- 
pler’s Will, 28 A 2d 474. 132 NJEq 
421, affirmed 34 A.2d 291, 134 NJ 
Eq 160—In re Raynolds’ Estate, 
27 A 2d 226, 132 NJEq 141, af¬ 
firmed 32 A 2d 363, 133 NJEq 344 
—In re White's Estate, 20 A 2d 442, 
129 NJEq 666—In re Sullivan’s 
Will, 8 A 2d 258, 126 NJEq 182 
—In re Heirman’s Estate, 3 A 2d 
148, 124 NJEq 542—In re Mc- 
Comb, 177 A 849, 118 NJEq 119 
NY—Smith V Keller. 98 NE 214, 
203 NT 39 

Corpus Juris cited m In re Bene- 
way's Will, 71 N Y S 2d 361, 366, 
272 App Div 463—In re Ingamells’ 
Will, 13 NTS 2d 586, 257 App Div 
1024—In re Wood’s Will, 300 NY 
S 1268, 253 App Div 78—In re 

Streb’s Will, 288 NTS 334, 247 
App Div 656 

In re Chinsky’s Will, 268 NTS 
719, 160 Misc 274 
In re O’Connor’s Estate, 51 N T S 
2d 549 

N C —In re Kemp's Will, 67 S E 2d 
672, 234 N C 495—In re Turnage’s 
Will, 179 SB 332, 208 NC 130 
Ohio—Anthony v Abrams, 48 NE 
2d 912, 72 Ohio App 16 
Okl—In re Fletcher’s Estate, 269 P 
2d 349—In re Martin’s Estate, 261 
P 2d 603—King v Gibson, 249 P 
2d 84, 207 Okl 251—In re Baker’s 
Will, 248 P2d 627, 207 Okl 158— 
Toombs V Matthesen, 241 P 2d 937, 
206 Okl 139—Runnels v Burton, 
214 P2d 709, 202 Okl 406—In re 
Lillie’s Estate, 159 P 2d 542, 195 
Okl 597—In re Jones’ Estate 

(Choctaw 7012), 121 P 2d 574, 190 
Okl 123—In re Lincoln’s Estate, 94 
P2d 227, 185 Okl 464—Barnes v 
Logston, 88 P 2d 361, 184 Okl 464 
—In re Ritter’s Estate, 73 P 2d 161, 
181 Okl 309—Wheeler v Wade, 45 
P2d 66, 172 Okl 365—Canfield v 
Canfield, 31 P 2d 152, 167 Okl 590 
Or—In re Porter’s Estate, 235 P 2d 
894, 192 Or 483—Corpus Juris cit¬ 
ed m In re Scott's Estate, 228 P 2d 
417, 426, 191 Or 90—Detsch v 

Detsch, 205 P 2d 180, 186 Or 1— 
In re Lobb’s Will. 160 P 2d 295, 177 
Or 162—In re Kelly's Estate, 46 
P2d 84, 150 Or 598 

Pa—In re King’s Estate, 87 A 2d 469, 
369 Pa 523—In re Cressman’s Es- 
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irrespective of how little the influence, if the free General influence, not brought to bear on the 
agency is destroyed, it vitiates the will which is testamentary act, however strong or controlling, is 
the result of it 31 not undue influence 32 and if the instrument as 


tate, 31 A 2d 109, 346 Pa 400—In re 
Mohler’s Estate, 22 A 2d 680, 343 
Pa 299—Kish v Bakaysa, 199 A 
321, 330 Pa 633 

In re Matz* Estate, Orph, 39 
Berks Co 303—In re Schartel’s Es¬ 
tate, Orph, 39 Berks Co 249—In re 
Hkavc’s Estate, Com PI, 66 Dauph 
Co 22—In re Gluck’s Estate, Orph , 
43 LackJur 101—In re Lockard’s 
Will, Orph, 50 Lane L Rev 455— 
In re Hollinger’s Estate, Orph, 58 
York Leg Rec 17, affirmed 41 A 2d 
554, 351 Pa 364 

RI—Brousseau v Messier, 84 A 2d 
608, 79 R I 106—Talbot V Bridges, 
173 A 72, 64 R I 337 

SC—Smith V Whetstone, 39 S E 2d 
127, 209 S C 78 

SD—In re Rowlands’ Estate, 18 N 
W2d 290, 70 SD 419—In re Arm¬ 
strong’s Estate, 272 NW 799, 65 
SD 233 

Tenn—Cude v Culberson, 209 S W 2d 
506, 30 Tenn App 2d 628—Hager v 
Hager, 13 Tenn App 23 

Tex—Boyer v Pool, 280 S W 2d 564 
— Long V Long, 125 SW2d 1034, 
133 Tex 96, mandate conformed to 
129 SW2d 1206, error dismissed 
138 SW2d 798, 133 Tex 623 

Taylor v Taylor, Civ App, 281 
S W 2d 232, error refused no re¬ 
versible error—Shoubrouek v 
Welch, Civ App, 271 S W 2d 704, 
refused no reversible error—Mich¬ 
alak V Dzierzanowski, Civ App, 
270 S W 2d 276—Naihaus v Peigon, 
Civ App, 244 SW2d 325, error re¬ 
fused no reversible error—Cruz v 
Prado, Civ App , 239 SW2d 650— 
Navarro v Rodriguez, Civ App , 235 
S W 2d 665—Thornburg v Manskey, 
Civ App, 219 SW2d 720—Kdlb v 
Chandler, Civ App, 209 S W 2d 783 
—Pullen V Russ, Civ App , 209 S 
W 2d 630, error refused no revers¬ 
ible error—Olds v Traylor, Civ 
App , 180 S W 2d 611, error refused 
—Hulme V Jaschke, Civ App, 168 
S W 2d 326, error refused—Leeder 
v Leeder, Civ App , 161 S W 2d 

1112, error refused—Bridges v 
Howell, Civ App, 122 S W 2d 666 
—Brodt V Brodt, Civ App , 91 S 
W 2d 837, error dismissed—Maul v 
Williams, Civ App, 88 S W 2d 1087, 
motion granted, Com App, 78 SW 
2d 164—Taylor v Small, 71 S W 2d 
895, error dismissed—In re Burns’ 
Estate, 52 SW 98, 21 Civ App 612 
—Trezevant v Rains, Civ App , 19 
SW 567 

Utah—^In re Lavelle’s Estate, 248 P 
2d 372 

Vt—Central Hanover Bank & Trust 
Co V Proment, 49 A 2d 111, 114 
Vt 623 

Va — Croft V Snidow, 33 S E 2d 208, 
183 Va. 649—Mullins v. Coleman, 


7 S E 2d 877, 176 Va 235—^Ferguson 
V Ferguson, 192 SE 774, 169 Va 
77—Bedford v Booker, 185 S E 
879, 166 Va 561 

Wash—In re Soderstran’s Estate, 213 
P2d 949. 35 Wash 2d 444—In re 
Kessler’s Estate, 211 P 2d 496, 35 
Wash 2d 166—In re Martinson's Es¬ 
tate, 190 P2d 96, 29 Wash 2d 912 
—In re Donaldson’s Estate, 173 P 
2d 169, 26 Wash 2d 72—In re Mc- 
Gilligan’s Estate, 170 P 2d 661, 25 
Wash 2d 313—In re Bottgei’s Es¬ 
tate, 129 P2d 618, 14 Wash 2(r 676 
—In re Miller’s Estate, 116 P 2d 
526, 10 Wash 2d 258—In re Schaf¬ 
er’s Estate, 113 P 2d 41, 8 Wash 2d 
617—Dean v Jordan, 79 P 2d 331, 
194 Wash 661—In re Larsen’s Es¬ 
tate, 71 P2d 47, 191 Wash 257 
WVa—Ritz V Kingdon, 79 S E 2d 
123—Mullens v Lilly, 13 S E 2d 
634, 123 WVa 182—^Ebert v Ebert, 
200 SE 831, 120 WVa 722 
Wyo—In re Nelson’s Estate, 266 P 2d 
238, 72 Wyo 444—In re Anderson’s 
Estate, 255 P 2d 983, 71 Wyo 238 
68 C J p 744 note 44 

Unprisonment of body or mmd 

In Older to constitute undue influ¬ 
ence sufficient to void a will, there 
must be imprisonment of body or 
mind, fraud, or threats, or misrepre¬ 
sentations, or circumvention, or in¬ 
ordinate flattery, or physical or moral 
coercion, to such a degree as to prej¬ 
udice mind of testator, to destroy his 
free agency and to operate as a pres¬ 
ent restraint on him in making of 
will 

Pa —In re Kline's Estate, 115 A 2d 
364, 382 Pa 395—^May v Fidelity 
Trust Co, 99 A 2d 880, 375 Pa 135 
—In re Franz’ Estate, 84 A 2d 292, 
368 Pa 618—^In re Quein’s Estate, 
62 A 2d 909, 361 Pa 133—In re 
Ash’s Estate, 41 A 2d 620, 351 Pa 
317—In re Hollmger’s Estate, 41 
A 2d 654, 351 Pa 364—In re Geho’s 
Estate, 17 A 2d 342, 340 Pa 412— 
Wetzel V Edwards, 16 A 2d 441, 
340 Pa 121—Shuey v Shuey, 16 
A 2d 4, 340 Pa 27—In re Royer’s 
Estate, 12 A 2d 923, 339 Pa 423— 
In re Olshefski’s Estate, 11 A 2d 
487, 337 Pa 420—Buhan v Keslar, 
194 A 917, 328 Pa 312 

In re Mornsh's Estate, 40 A 2d 
907, 156 Pa Super 394 
In re Quein’s Estate, Orph, 3 
Chester Co L R 305—In re Peir- 
son's Estate, 36 Del Co 218—In re 
Porter's Estate, Orph, 4 Fay L J 
37, affirmed 19 A 2d 731, 341 Pa 476 
—In re Melvin's Estate, Orph, 45 
Lack Jur 229—^In re King’s Estate, 
Orph, 67 MontgCo 185, affirmed 
87 A 2d 469, 369 Pa 523—In re 
Butler’s Estate, Orph, 64 Montg 
Co. 161—In re Sassaman's Estate, 
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Orph, 26 North Co 348—In re Kot- 
lar’s Estate, Oiph, 24 Northumb 
Leg J 252 —In re Gayman’s Estate, 
Orph , 21 Northumb Leg J 149—In 
re Corne's Estate, Orph, 66 York 
Leg Rec 22 

68 C J p 744 note 44 [a] 

Test 

(1) The true test of undue influ¬ 
ence IS that such influence overcomes 
the will of testator without convinc¬ 
ing the judgment 

Cal —In re Hettermann’s Estate, 119 
P2d 788, 48 Cal App 2d 263—In re 
Greuner’s Estate, 87 P 2d 872, 31 
Cal App 2d 161 

(2) The clarifying test of undue in¬ 
fluence IS whether testator fell "This 
IS not my wish, but I must do it ” 
NJ—In re Weeks’ Estate, 103 A 2d 

43, 29 NJ Super 533 

(3) The test of whether a will has 
been executed under the stress of un¬ 
due influence is whether testatoi did 
what he wanted to do at time of exe¬ 
cution of the will 

Ohio —Lovelady v Rhinelander, 21 N 
E 2d 1001, 60 Ohio App 493 
31. N J —In re Raynolds’ Estate, 27 
A 2d 226, 132 N J Bq 141, affirmed 
32 A 2d 353, 133 N J Eq 344—In re 
Sullivan’s Will, 8 A 2d 258, 126 N J 
Eq 182 

NY—In re Wood’s Will, 300 NYS 
1268, 253 AppDiv 78 
68 C J p 745 note 45 

32 Cal —^In re Welch’s Estate, 272 
P 2d 512, 43 Cal 2d 173—In re Ar¬ 
nold’s Estate, 107 P 2d 25, 16 Cal 2d 
573—In re Estate of Leahy, 54 P 2d 
704, 5 Cal 2d 301—In re Estate of 
Keegan, 72 P 828, 139 Cal 123 
In re Williams’ Estate, 221 P 2d 
714, 99 Cal App 2d 302—In re Tre- 
fren’s Estate, 194 P 2d 574, 86 Cal 
App 2d 139—In re Fraser's Estate, 
170 P2d 704, 75 Cal App 2d 99—In 
re Agnew’s Estate, 161 P 2d 126, 65 
Cal App 2d 553—In re King’s Es¬ 
tate, 146 P 2d 962, 63 Cal App 2d 366 
—In re Clarke's Estate, 144 P 2d 
426, 63 Cal App 2d 228—^In re Com- 
ino’s Estate, 131 P 2d 599, 55 Cal 
App 2d 806—In re Clark’s Estate, 
129 P2d 969, 55 Cal App 2d 85—In 
re Shields’ Estate, 121 P 2d 796, 49 
Cal App 2d 293—In re Hettermann’s 
Estate, 119 P 2d 788, 48 Cal App 2d 
263—In re Easton’s Estate, 35 P 2d 
614, 140 Cal App 367 
Okl —Barnes v Logston, 88 P2d 361, 
184 Okl 464—In re Ritter's Estate, 
73 P 2d 161, 181 Okl 309—Canfield 
V Canfield, 31 P 2d 152, 167 Okl 
590 

SD—In re Rowlands’ Estate, 18 N 
W2d 290, 70 SD 419 
Tex—Griffin v Griffin, Civ App , 271 
SW.2d 714—^Pullen v. Russ, Civ. 
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finally executed expresses the will, wish, and de¬ 
sires of the testator, the will is not void because of 
undue influence In order to invalidate a will, 
on the ground of the favored beneliciar}’s undue 
influence over the testator, such beneficiary’s ac¬ 
tivity must be in procuring the execution of the 
will,and It must not be referable solely to com¬ 
pliance with, or obedience to, the testator’s voluntary 


and untrammeled directions or instructions 35 The 
undue influence which will avoid a will must amount 
to moral or physical coercion or fraud 3® It must 
be, not legitimate influence which springs from nat¬ 
ural affection, as discussed infra § 227, but malign 
influence springing from fear, coercion, or other 
causes depriving testator of freedom in the dis¬ 
tribution of his property ,37 it must constrain the 


App, 209 S W 2d 630, refused no re¬ 
versible error—In re Burns’ Estate, 
62 SW 98, 21 Tex Civ App 512 
68 C J p 746 note 46 

33. Me—In re Haley’s Estate, 84 A 
2d 808, 147 Me 173 

Pa—In re Trump’s Estate, Orph , 47 
DauplLCo 433. 

Tex —Bridges v Howell, Civ App , 
122 SW2d 665 

TTndiie influence must be clearly ap¬ 
parent 

Fla —^Marston v Churchill, 187 So 
762, 137 Fla 154 
TTndue influence held not shown 
Cal —In re Easton’s Estate, 36 P 2d 
614, 140 Cal App 367 

34. Ala.—Snelton v Gordon, 40 So 2d 

95, 252 Ala 187—Kahalley v 

Kahalley, 28 So 2d 792, 248 Ala 624 

NY—In re May’s Estate, 65 NTS 
2d 402, 184 Misc 336 
ITndue Influence must be used di¬ 
rectly to procure will 
Ark—Ploy^ v Dillaha, 256 S W 2d 
48, 221 Ark 805 

Cal —In re Welch’s Estate, 272 P 2d 
612, 43 Cal 2d 173 

In re Williams' Estate, 221 P 2d 
714, 99 Cal App*2d 302—In re Fras¬ 
er’s Estate, 170 P 2d 704, 76 Cal 
App 2d 99—In re Agnew’s Estate, 
161 P2d 126, 65 Cal App 2d 553— 
In re Clarke’s Estate, 144 P 2d 425, 
62 Cal App 2d 228—In re Clark’s 
Estate, 129 P 2d 969, 65 Cal App 2d 
85—In re Shields’ Estate, 121 P 2d 
795, 49 Cal App 2d 293 
Okl—^Barnes v Logston, 88 P 2d 361, 
184 Okl 464—In re Ritter’s Estate, 
73 P2d 161, 181 Okl 309—Wheeler 
V Wade, 45 P 2d 66, 172 Okl 365 
Pressure must be brought to bear 
directly on the testamentary act 
Cal —In re Estate of Leahy, 64 P 2d 
704, 6 Cal 2d 301—In re McDevitt’s 
Estate, 30 P 101, 95 Cal 17 

In re Dunne’s Estate, 278 P 2d 
733, 130 Ca] App 2d 216—In re Hay¬ 
wood’s Estate, 240 P 2d 1028, 109 
Cal App 2d 388—In re Llewellyn’s 
Estate, 189 P 2d 822, 83 Cal App 2d 
534, hearing denied 191 P 2d 419, 
S3 Cal App 2d 534—In re Tribbey’s 
Estate, 135 P 2d 603, 58 Cal App 2d 
100—In re Clark’s Estate, 129 P 2d 
959, 66 Cal App 2d 85—In re 
Shields’ Estate, 121 P 2d 795, 49 
Cal App 2d 393 

N T —In re Barnes’ Will, 134 NTS 
2d 679, 284 App Div 743, motion 
dismissed 126 NE2d 174, 308 NT 


S33, appeal denied 141 NTS 2d 844, 
285 App Div 1216 

Somiuatiou must be exercised over 
very testamentary act itself 
NT—In re Ruef, 167 NTS 498, 180 
App Div 203, affirmed 223 NT 582, 
119 NE 1075 

In re Stein’s Estate, 21 N T S 2d 
102, 174 Misc 465 

35. Ala—Lackey v Lackey, 76 So 2d 
761, 262 Ala 45—Shelton v Gor¬ 
don, 40 So 2d 95, 252 Ala 187— 
Hj'de V Noms, 35 So 2d 181, 250 
Ala 518—^Kahalley v Kahalley, 28 
So 2d 792, 248 Ala 624—Mindler v 
Crocker, 18 So 2d 278, 245 Ala. 578 
—Sikes V King, 141 So 555, 224 
Ala 623—Zeigler v Coffin, 123 So 
22, 219 Ala 586, 63 ALR 942— 
Jones v Brooks, 63 So 978, 184 Ala 
115 

Assistance at testator’s request 

(1) Where testator, while compe¬ 
tent to do so, has determined to make 
will and to incorporate certain provi¬ 
sions in It, person assisting in pro- 
cuiing execution of will at testator's 
request is not exercising undue in¬ 
fluence 

Wis—In re Truehl’s Will, 264 NW 
254, 220 Wis 134 

<2) Contacting, at request of testa¬ 
tor, the attorney who prepajred will, 
and procuring attendance of a wit¬ 
ness at request of attorney did not 
constitute participation, as element 
of undue influence 

Cal—In re Llewellyn’s Estate, 189 P 
2d 822, 83 Cal App 2d 534, hearing 
denied 191 P 2d 419, 83 Cal App 2d 
534 

36w Ala —Cox v Martin, 34 So 2d 
463, 250 Ala 401 

Cal —In re Fraser’s Estate, 170 P 2d 
704, 76 Cal App 2d 99—In re Ag- 
new's Estate, 151 P 2d 126, 65 Cal 
App 2d 553—In re Clarke’s Estate, 
144 P2d 425, 62 Cal App 2d 228— 
In re Clark’s Estate, 129 P 2d 969, 
56 Cal App 2d 85—^In re Shields’ 
Estate, 121 P 2d 795, 49 Cal App 2d 
293 

Ga —Northwestern University v 

Crisp, 88 SE2d 26, 211 Ga 636— 
Butler V Lashley, 29 S E 2d 608, 
197 Ga 461—Marlin v Hill, 16 S E 
2d 473, 192 Ga 434—Griffin v Bar¬ 
rett, 187 SE 828, 183 Ga 162 
Ind —Cooper v Cooper, 51 N E 2d 
100, 114 Ind App 261—^Workman 
V Workman, 46 NB2d 718, 113 
Ind App 245 


Iowa—Olsen v Corporation of New 
Melleray, Iowa, 60 NW2d 832, 245 
Iowa 407—In re Soderland’s Estate, 
30 NW2d 128, 239 Iowa 669—In 
re Hollis’ Estate, 12 NW2d 576, 
234 Iowa 761 

Me —In re Haley’s Estate, 84 A 2d 
808, 147 Me 173 

Minn—In re Rasmussen’s Estate, 69 
NW2d 630—In re Marsden’s Es¬ 
tate. 13 NW2d 765, 217 Minn 1 

Neb—In re Fan’s Estate, 33 NW2d 
454, 150 Neb 67—In le Keup’s Es¬ 
tate, 18 NW2d 63, 145 Neb 729— 
Latham v Schaal, 41 NW 354, 23 
Neb 635 

N J —In re Livingston's Will, 73 A 2d 
916, 5 NJ 65 

In re Filo’s Will, 75 A 2d 517, 9 
N J Super 146 

In re Neuman’s Estate, 32 A 2d 
826, 133 NJEq 632—In re Mc- 
Comb, 177 A 849, 118 NJEq 119 
—^Elkinton v Brick, 15 A 391, 44 
NJEq 154, 1 LRA 161 

NY—In re Streb’s Will, 288 NTS 
334, 247 App Div 556 
In re Stein's Estate, 21 N T S 2d 
102, 174 Misc 465 
In re Jen ells’ Will, 63 N T S 2d 
499, appeal dismissed 70 NTS 2d 
580 

N C —In re Kemp's Will, 67 S E 2d 
672, 234 NC 495—'In re Turnage’s 
Will, 179 SE 332, 208 NC 130 

Okl—In re Ritter's Estate, 73 P 2d 
1^, 181 Okl 309—Canfield v Can- 
field, 31 P2d 162, 167 Okl 690 

Or—In re Rosenberg’s Estate, 246 P 
2d 858, 196 Or 219 

Pa—In re Kline’s Estate, 116 A 2d 
364, 382 Pa 395—^In re King’s Es¬ 
tate, 87 A 2d 469, 369 Pa 623 

Tenn—Cude v Culberson, 209 SW2d 
506, 30 Tenn App 2d 628 

Tex—Bridges v Howell, Civ App, 
122 SW2d 665 

WVa—Ritz V Kingdon, 79 S E 2d 
123—Mullens v Lilly, 13 S E 2d 
634, 123 WVa 182 

Wis—In re Hickey's Will, 32 NW 
2d 232, 262 Wis 642. 

68 CJ p 745 note 47. 

37. Ark—Thiel v Mobley, 265 SW 
2d 507, 223 Ark 167—In re McCon¬ 
nell's Estate, 257 S W 2d 34, 222 
Ark 4—^Floyd v Dillaha, 256 S 
W2d 48, 221 Ark 806—Werbe v 
Holt, 237 SW2d 478, 218 Ark 476 
—Toombs V Blankenship, 221 SW. 
2d 417, 216 Ark 561—Shippen v. 
Shippen, 211 SW2d 433, 213 Ark. 
617—Parette v. Ivey, 190 SW2d 
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testator to do that which is against his will, but can be exerted even though the person complaining 
which from fear, desire for peace or some other was provided for in the will.^^ 

feelmgSS than affection,39 he is unable to resist Essential elements The essential elements of un- 
The fact that the testator was aware of the contents due influence have been held to be a susceptible tes- 
of the instrument that he signed is no answer to tator,^^ another's opportunity to exert it,43 a dis- 


a charge of undue influence, and 

441, 209 Ark 364—Bolling-er v Ar¬ 
kansas Val Trust Co , 151 S W 2d 
675, 202 Ark 525—^Davault v 
Parks, 79 S W 2d 68, 190 Ark 370 
—Lavenue v Lewis, 46 S W 2d 649, 
185 Ark 159—Alford v Johnson, 
146 SW 516, 103 Ark 226—McCul¬ 
loch V Campbell, 5 SW 590, 49 
Ark 367 

Kan—Smith’s Estate v Davis, 212 P 
2d 322, 168 Kan 210 

SC—Smith V Whetstone, 39 S E 2d 
127, 209 SC 78—Floyd v Floyd, 34 
SCL 23. 49 AmD 626 

38. Ala-—Cox V Martin, 34 So 2d 
463, 250 Ala 401—Kahalley v Ka- 
halley, 28 So 2d 792, 248 Ala 624— 
Gilbert v Gilbert, 22 Ala 629, 58 
Am D 268 

Ind—Cooper v Cooper, 51 NE2d 
100, 114 Ind App 261—^Woikman 

V Workman, 46 NE 2d 718, 113 Ind 
App 245 

Or—In re Porter's Estate, 235 P 2d 
894, 192 Or 483—In re Estate of 
Allen, 241 P 996, 116 Or 467 

SC—Smith V Whetstone, 39 S B 2d 
127, 209 SC 78—Floyd v Floyd, 
34 SCL 23, 49 AmD 626 

Tex—Long v Long, 125 S W 2d 1034. 
133 Tex 96, mandate conformed to 
Civ App, 129 SW2d 1206, error 
dismissed 138 SW2d 798, 133 Tex 
623 

Griffin V Griffin, Civ App, 271 S 
W 2d 714—^Black v Black, Civ App , 
240 SW2d 458, eiror refused no 
reversible error—Thompson v 
Townsend, Civ App, 238 S W 2d 
810, error refused no reversible er¬ 
ror—Gamer v Johnson, Civ App , 
211 S W 2d 789—Bridges v How¬ 
ell, Civ App, 122 SW2d 666 

39 Ala—Cox v Martin, 34 So 2d 
463, 250 Ala 401—Kahalley v Ka¬ 
halley, 28 So 2d 792, 248 Ala 624 

40 NT—Tyler v Gardiner, 35 NT 
559 

In re May’s Estate, 55 NTS 2d 
402, 184 Misc 336 

In re Brooks' Will, 120 NTS 
596 

41. N J —In re Peppier* s Will, 28 A. 
2d 474, 132 N J Eq 421, affirmed 34 
A 2d 291, 134 NJEq 160—In re 
Hoffe, 10 A 2d 739, 127 NJEq 110 

42. Cal —^In re Estate of Graves, 
259 P 935, 202 Cal 268 

In re Hampton's Estate, 103 P 
2d 611, 39 Cal App 2d 488 

Del —Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

Neb—^In re Maruska's Estate, 64 N 
W2d 734, 158 Neb 723—In re 


undue influence I position to do so 

O’Donnell's Estate, 64 NW2d 116, 
158 Neb 583—In re Benson's Es¬ 
tate. 46 NW2d 176, 153 Neb 824— 
In re Bainbridge’s Estate, 36 NW 
2d 625, 151 Neb 142—In re Farr’s 
Estate, 33 NW2d 454, 150 Neb 67 
—In re Scoville’s Estate, 31 N W 2d 
284, 149 Neb 415—In re Johnston’s 
Estate, 25 NW2d 626, 147 Neb 886 
—In re Woodward’s Estate, 23 N 
W 2d 75, 147 Neb 270—In re Inda’s 
Estate, 19 NW2d 37, 146 Neb 179 
—In re Goist’s Estate, 18 NW2d 
513, 146 Neb 1—In re Keup’s Es¬ 
tate, 18 NW2d 63, 145 Neb 729— 
In re George’s Estate, 15 NW2d 
80, 144 Neb 887, modified on other 
grounds 18 NW2d 68, 144 Neb 915 
—^In re Bowman’s Estate, 9 N W 2d 
801, 143 Neb 440—^In re Hagan's 
Estate, 9 NW2d 794, 143 Neb 459, 
154 A LR 573 

SD—In re Rowlands’ Estate, 18 N 
W2d 290, 70 SD 419 
Wis—In re Brzowsky’s Estate, 67 N 
W2d 384, 267 Wis 510—In re Bey¬ 
er's Estate, 55 N W 2d 401, 252 Wis 
441—In re Roehl's Will, 63 NW2d 
180, 261 Wis 466—In re Estate of 
Blied, 51 NW2d 482, 261 Wis 32— 
In re Williams’ Will, 41 NW2d 
191, 256 Wis 338—In re Feeley's 
Estate, 33 NW2d 139, 253 Wis 204 
—In re Hickey's Will, 32 NW2d 
232, 252 Wis 642—^In re King’s 
Will, 29 NW2d 69, 251 Wis 269— 
In re Faulks’ Will, 17 N W 2d 423, 
246 Wis 319—In re Scherrer’s Es¬ 
tate, 7 NW2d 848, 242 Wis 211— 
In re Raasch’s Will, 284 NW 671, 
230 Wis 548—^In re Stanley's Will, 
276 NW 353, 226 Wis 354—In re 
Leisch’s Will, 267 NW 268, 221 
Wis 641—In re Tniehl’s Will, 264 
NW 254, 220 Wis 134—Will of 
Crosse, 243 NW 465, 208 Wis 473 
68 CJ p 746 note 49 
There can he no fatally undne In¬ 
fluence without a person incapable of 
protecting himself as well as a 
wrongdoer to be resisted 
Ga—^Marlin v Hill, 15 S E 2d 473, 
192 Ga. 434 

43. Ark—Brown v Emerson, 170 S 
W2d 1019, 205 Ark 735-Hyatt v 
Wroten, 43 S W 2d 726, 184 Ark 
847 

Cal—In re Estate of Graves, 259 P 
935, 202 Cal 258 

In re Hampton’s Estate, 103 P 
2d 611, 39 Cal.App2d 488 
Del —Conner v Brown, 3 A 2d 64, 9 
WWHarr 629 

Neb—^In re Maruska’s Estate, 64 N 
W.2d 734, 168 Neb 723—In re 
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for an improper purpose,the fact 

O’Donnell’s Estate, 64 NW2d 116, 
158 Neb 583—In re Benson’s Es¬ 
tate, 46 NW2d 176, 153 Neb 824— 
In re Bainbridge’s Estate, 36 NW 
2d 625, 151 Neb 142—In re Farr's 
Estate, 3 3 N W 2d 454, 150 Neb 67 
—In re Scoville’s Estate, 31 NW 
2d 284, 149 Neb 415—In re John¬ 
ston's Estate, 25 NW2d 526, 147 
Neb 886—In re Woodward's Es¬ 
tate. 23 NW2d 75, 147 Neb 270— 
In re Inda’s Estate. 19 N W 2d 37, 
146 Neb 179—In re Goist’s Estate, 
18 NW2d 613, 146 Neb 1—In re 
Keup's Estate, 18 NW2d 63, 145 
Neb 729—In re George’s Estate, 15 
NW2d 80, 144 Neb 887, modified 
on other grounds 18 NW2d 68, 144 
Neb 915—In re Bowman’s Estate, 

9 NW2d 801, 143 Neb 440—^In re 
Hagan’s Estate, 9 NW2d 794, 143 
Neb 459, 154 ALR 573 

SD—In re Rowlands’ Estate, 18 N 
W 2d 290, 70 SD 419 

Wis—In re Beyer's Estate, 55 NW 
2d 401, 262 Wis 441—In re Roehl’s 
Will, 53 NW2d 180, 261 Wis 466 
—In re Estate of Bleid, 51 NW2d 
482, 261 Wis 32—In re Williams' 
Will, 41 NW2d 191, 256 Wis 338 
—In re Peeley’s Estate, 33 NW2d 
139, 253 Wis 201—^In re Hickey’s 
Will, 32 NW2d 232, 252 Wis 542 
—In re King’s Will, 29 NW2d 69, 
251 Wis 269—In re Paulks’ Will, 
17 NW2d 423, 246 Wis 319—In 
re Scherrer’s Estate, 7 NW2d 848, 
242 Wis 211—In re Raasch’s Will, 
284 NW 571, 230 Wis 548—In re 
Stanley's Will, 276 NW 353, 226 
Wis 354—In re Leisch's Will, 267 
NW 268, 221 Wis 641—In re 

Truehl’s Will, 264 NW 254, 220 
Wis 134—In re Schaefer’s Estate, 
241 NW 382, 207 Wis 404 

44 Cal—In re Greuner’s Estate, 87 
P 2d 872, 31 Cal App 2d 161 

Del —Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

Neb —In re Maruska’s Estate. 64 N 
W2d 734, 158 Neb 723—In re 

O'Donnell’s Estate, 64 NW2d 116, 
168 Neb 5 83—In re Benson's Es¬ 
tate. 46 NW2d 176, 163 Neb 824— 
In re Bainbridge’s Estate, 36 NW 
2d 625, 151 Neb 142—In re Farr’s 
Estate, 33 NW2d 454, 150 Neb 67 
—^In re Scoville’s Estate, 31 N W 2d 
284, 149 Neb 415—In re Johnston’s 
Estate, 25 NW2d 526. 147 Neb 
886—In re Woodward’s Estate, 23 
NW2d 76, 147 Neb 270—In re 
Inda’s Estate, 19 NW2d 37, 146 
Neb 179—In re Goist's Estate, 18 
NW2d 613, 146 Neb 1—In re 
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of improper influence exerted^^ or attempted,^® 
and the result showing the effect of such influence.^? 
The preceding elements together with the additional 
factors that the provisions of the will were unnat¬ 
ural and that its dispositions were at variance with 
the intentions of the testator expressed both before 
and after the execution of the will have been held 
to show undue influence A bad or improper 


motive is not an essential element of undue in¬ 
fluence,^9 the only inquiry being whether the free 
agency of the disposing party was destroyed 

Existence of, or opportunity to exercise, undue 
influence. The mere existence of undue influence, 
or an opportunity to exercise it,^^ although coupled 
with an interest or motive to do so, is not sufficient,^ 2 


Keup’s Estate, 18 NW2d 63, 145 
Neb 729—^In re George's Estate, 
15 NW2d 80. 144 Neb 887. modi- 
fled on other grounds 18 NW2d 
68, 144 Neb 915—In re Bowman’s 
Estate, 9 NW2d 801, 143 Neb 440 
—In re Hagan’s Estate, 9 N W 2d 
794, 143 Neb 459, 154 ALR 573 
SD—In re Rowlands* Estate, 18 N 
W2d 290, 70 SD 419 
Wis—In re Beyer’s Estate, 55 NW 
2d 401. 262 Wis 441—In re Roehl’s 
Will, 53 NW2d 180, 261 Wia 466 
—In re Estate of Blied, 51 NW2d 
482, 261 Wis 32—In re Williams’ 
Will, 41 NW2d 191, 256 Wis 338 
—In re Feeley’s Estate, 33 NW2d 
139, 253 Wis 204—In re Hickey’s 
Will, 32 NW2d 232, 252 Wis 542 
—In re King’s Will, 29 NW2d 69. 
251 Wis 269—In re Faulks' Will, 
17 NW2d 423, 246 Wis 319—In 
re Scherrer’s Estate, 7 NW2d 848, 
242 Wis 211—In re Raasch’s Will, 
284 NW 571, 230 Wis 548—In re 
Stanley’s Will, 276 NW 353, 226 
Wis 354—In re TrueM’s Will, 264 
NW 254, 220 Wis 134 
68 C J p 746 note 51 

“Disposition” to Influence nndnly 

for purpose of procuring improper 
favor as an element necessary to es¬ 
tablish undue influence means some¬ 
thing more than a mere willingness 
by one to share to a greater extent 
than another in the distribution of 
a testator's estate, it means a will¬ 
ingness on part of a person to do 
something wrong or unfair, to bring 
about result favorable to himself and 
unjust to another, and grasping or 
overreaching characteristics 
Wis—In re Leisch's Will, 267 NW 
268, 221 Wis 641 

45. Ark—Da vault v Parks, 79 S 
W2d 68, 190 Ark 370 
Cal—In re Estate of Graves, 259 P 
935, 202 Cal 258—Estate of Cal¬ 
kins. 44 P 577, 112 Cal 296 

In re Hampton's Estate, 103 P 
2d 611, 39 CalApp2d 488—In re 
Knight's Estate, 50 P 2d 475, 9 Cal 
App 2d 454 

Del —Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

Mass—Neill v Brackett, 126 NE 93, 
234 Mass 367 

46 Iowa—Olsen v. Corporation of 
New Melleray, 60 NW 2d 832, 245 
Iowa 407 

47- Ark—In re McConnell's Estate, 
257 SW2d 34, 222 Ark 4—Davault 


V Parks, 79 S W 2d 68, 190 Ark 
370 

Cal—In re Estate of Graves, 259 P 
935, 202 Cal 258 
In re Hampton’s Estate, 103 P 
2d 611, 39 Cal App 2d 488 

Del—Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

Mmn—In re Wilson’s Estate, 27 N 
W 2d 429, 223 Mmn 409—In re 
Stephens' Estate, 293 NW 90, 207 
Mmn 597 

Neb—In re Maruska’s Estate, 64 N 
W2d 734, 158 Neb 723—In re 
O’Donnell’s Estate, 64 NW2d 116, 
158 Neb 583—^In re Benson’s Es¬ 
tate, 46 NW2d 176. 153 Neb 824— 
In re Bainbridge’s Estate, 36 NW 
2d 625, 151 Neb 142—In re Parr’s 
Estate, 33 NW2d 454, 150 Neb 67 
—In re Scoville’s Estate, 31 N W 2d 
284, 149 Neb 415—In re Johnston’s 
Estate, 25 NW2d 526, 147 Neb 886 
—In re Woodward’s Estate, 23 N 
W 2d 75, 147 Neb 270—In re Inda's 
Estate, 19 NW2d 37, 146 Neb 179 
—In re Goist’s Estate, 18 NW2d 
513, 146 Neb 1—^In re Keup’s Es¬ 
tate. 18 NW2d 63, 145 Neb 729— 
In re George’s Estate, 16 NW2d 
80, 144 Neb 887, modified on other 
grounds 18 NW2d 68, 144 Neb 916 
—In re Estate of Bowman, 9 NW 
2d 801, 143 Neb 440—In re Hagan’s 
Estate, 9 NW2d 794, 143 Neb 459, 
154 ALR 573 

SD—In re Rowlands’ Estate, 18 N 
W2d 290, 70 SD 419 

Wis—In re Beyer’s Estate, 55 NW 
2d 401, 262 Wis 441—In re Roehl’s 
Will, 53 NW2d 180, 261 Wis 466 
—In re Estate of Blied, 51 NW2d 
482, 261 Wis 32—In re Williams’ 
Will, 41 NW2d 191, 256 Wis 338 
—In re Feeley’s Estate, 33 NW2d 
139, 253 Wis 204—In re Hickey’s 
Will, 32 NW2d 232, 252 Wis 542 
—In re King's Will, 29 NW2d 69, 
251 Wis 269—In re Faulks’ Will, 17 
NW2d 423, 246 Wis 319—In re 
Scherrer’s Estate, 7 NW2d 848, 
242 Wis 211—^In re Raasch's Will, 
284 NW 671. 230 Wis 548—In re 
Stanley’s Will, 276 NW 353, 226 
Wis 354—In re Leisch’s Will, 267 
NW 268, 221 Wis 641—In re 

Truehl’s Will, 264 NW 264, 220 
Wis 134 

68 C J p 746 note 53 

48. Cal —In re Lingenfelter's Es¬ 
tate, 241 P 2d 990, 38 Cal 2d 571— 
In re Estate of Tale, 4 P 2d 163, 
214 Cal 115 
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In re Ostrander’s Estate, 259 P 
2d 999, 119 Cal App 2d 481—In re 
Williams’ Estate, 221 P 2d 714, 99 
Cal App 2d 302 

Among the factors Important as 
bearing upon the fact of undue influ¬ 
ence are the opportunity to exercise 
it, active participation in preparation 
of the will by party exercising it, 
disinheritance of those whom dece¬ 
dent probably would have remembei- 
ed in his will, singularity of the 
provisions of the will, and the exer¬ 
cise of influence to induce him to 
make the will in question 
Mmn—In re Wilson’s Estate, 27 N 
W2d 429, 223 Mmn 409 

49. NC—In re Craven’s Will, 86 S 
E 587, 169 NC 561 

Motive for exercise of undue influ¬ 
ence held not enough 
Or-In re Hill’s Estate, 256 P 2d 
735, 198 Or 307—In re Andersen’s 
Estate, 235 P 2d 869, 192 Or 411 

50. NC—In re Craven’s Will, 86 S 
E 587, 169 NC 561 

Age or general debility 

Whether undue influence has been 
exercised in persuading a testator to 
make a particular disposition of his 
property does not depend on his age 
or general debility, but rests on men¬ 
tal capacity and free agency 
Mo—Larkin v Larkm, 119 S W 2d 
361 

51. Ky—^Teegarden v Webster, 199 
S W2d 728, 304 Ky 18 

Mich—In re Kenealy’s Estate, 59 N 
W2d 38, 336 Mich 657—In re Bur- 
'witz’ Estate. 261 NW 121, 272 

Mich 16 

Mo—Glover v Bruce, 265 SW2d 
346—Hahn v Brueseke, 155 S W 2d 
98, 348 Mo 708—Rex v Masonic 
Home of Missouri, 108 S W 2d 72, 
341 Mo 589—Neal v Caldwell, 34 
SW2d 104, 326 Mo 1146 
Or—In re Detsch’s Estate, 229 P 2d 
264, 191 Or 161 

SC—Smith v Whetstone, 39 S E 2d 
127, 209 SC 78 

52. Cal—In re Welch’s Estate, 272 
P 2d 512, 43 Cal 2d 173—In re Ling¬ 
enfelter's Estate, 241 P 2d 990, 38 
Cal 2d 671—In re Arnold's Estate, 
107 P 2d 26, 16 Cal 2d 673 

In re Williams’ Estate, 221 P 2d 
714, 99 Cal App 2d 302—In re Tre- 
fren’s Estate, 194 P 2d 674, 86 Cal 
App 2d 139—In re Llewellyn’s Es¬ 
tate. 189 P2d 822, 83 Cal App 2d 
634, hearing denied 191 P 2d 419, 
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but such influence must be actually exerted on the 
mind of the testator with respect to the execution of 
the will in question 

Time. It IS not necessary that the acts of undue 
influence be exercised or exerted at the exact time 


of the making of the will,^^ and the person exercis¬ 
ing such influence need not have been present at 
the time of the making thereof,but it must be 
shown that such influence, whether exerted at the 
time of the making of the will^6 or prior thereto, 
was operative at the time of its execution,^^ and was 


83 Cal App 2d 534—In re Agnew’s 
Estate, 151 P 2d 126, 65 Cal App 2d 
653—In re King's Estate, 146 P 2d 
952, 63 Cal App 2d 365—In re 

Clarke's Estate, 144 P 2d 425, 62 
Cal App 2d 228—In re Comino’s 
Estate, 131 P 2d 599, 55 Cal App 
2d 806—In re Clark’s Estate, 129 
P 2d 969, 65 Cal App 2d 86—In re 
Shields' Estate, 121 P 2d 795, 49 
Cal App 2d 293—In re Easton’s Es¬ 
tate, 35 P2d 614, 140 Cal App 367 

53. Cal—^In re Arnold’s Estate, 107 
P 2d 25, 16 Cal 2d 573 

In re Trefren’s Estate, 194 P 2d 
674, 86 Cal App 2d 139—In re 

King’s Estate. 146 P 2d 952, 63 Cal 
App 2d 365—In re Comino's Estate, 
131 P2d 599. 65 Cal App 2d 806— 
In re Easton’s Estate, 35 P 2d 614, 
140 Cal App 367 

Iowa—In re Rogers' Estate, 47 NW 
2d 818, 242 Iowa 627 
Ky—Hurley v Blankinship, 229 SW 
2d 963. 313 Ky 49, 21 A L R 2d 817 
—Clark V Johnson, 105 SW2d 
576, 268 Ky 591 

Md—Stockslager v Hartle, 92 A 2d 
363, 200 Md 544—Koppal v Soules, 
56 A 2d 48, 189 Md 346 
Mich—In re Hoffman’s Estate, 2 N 
W2d 442, 300 Mich 406 
Mo—Glover v Bruce, 265 S W 2d 
346—Smith v Hughes, 200 SW2d 
360, 356 Mo 1—Walter v Alt, 152 
SW2d 135, 348 Mo 53—Neal v 
Caldwell, 34 S W 2d 104, 326 Mo 
1146 

Or—In re Hill’s Estate, 256 P 2d 
735, 198 Or 307—In re Andersen’s 
Estate, 2S5 P 2d 869, 192 Or 441 
SC—Smith V Whetstone, 39 S E 2d 
127, 209 SC 78 

Utah—In re George’s Estate, 112 P 
2d 498, 100 Utah 230 
68 C J p 746 note 56 

54. Ind—Davis v Babb, 125 NE 
403, 190 Ind 173 

Ky—Combs v Combs, 112 SW2d 
989, 271 Ky 543 

Md—Drury v King, 32 A 2d 371, 
182 Md 64 

Mo—Guidicy v Guidicy, 238 S W 2d 
380, 361 Mo 1127 

Utah—In re George’s Estate, 113 P 
2d 498, 100 Utah 230 
68 C J p 747 note 67. 

Overt acts 

It IS not necessary to show that 
overt acts of undue influence were 
done at time of execution of will 
Mo —^Baker v Spears, 210 S W 2d 
13, 367 Mo 601—Mowiy v Norman, 
103 SW 16, 204 Mo 173 
N J. —^In re Raynolds’ Estate. 27 A 2d 


226, 132 N JEq 141, affirmed 32 A 
2d 353, 133 N JEq 344 
Tex—Thompson v Townsend, Civ 
App, 238 S W 2d 810, error refused 
no reversible error—^Kutchinsky v 
Zillion, Civ App, 183 S W 2d 237, 
error refused 
Tune 

(1) The time at which undue influ¬ 
ence IS exerted is of no moment as 
long as its effect remains operative 
when the will is executed 

N J —In re Raynolds' Estate, 27 A 2d 
226, 132 N JEq 141, affirmed 32 A 
2d 353, 133 N JEq 344 

(2) The force and coercion neces¬ 
sary to invalidate will need not be 
applied at any particular time 
WVa—Ritz v Kingdon, 79 S E 2d 

123—Ebert v Ebert. 200 SB 831, 
120 WVa 722 

(3) The reasons for, and effects of, 
undue influence must he measured 
as of time of execution of testamen¬ 
tary instrument 

Cal—In re Webster’s Estate, 137 P 
2d 751. 59 Cal App 2d 1 

(4) The time when a will is made 
is the time of primary importance 
to be considered in any question of 
undue influence over the testator 
Kan —In re Millar's Estate, 207 P 

2d 483, 167 Kan 455 

(5) With respect to question of un¬ 
due influence, critical time of inquiry 
is that of preparation and signing 
of document, and if at that time un¬ 
due influence is not operating, other 
circumstances in life of testator are 
not decisive on question of validity of 
will 

Pa—In re Weber’s Estate, 6 A 2d 
650, 334 Pa. 216 

55. Cal—In re Hettermann’s Estate, 
119 P2d 788, 48 CalApp2d 263— 
In re Greuner’s Estate, 87 P 2d 
872, 31 Cal App 2d 161 

Ind—Copper v Copper, 61 NE2d 
100, 114 Ind App 261 
Iowa—^Walters v Heaton, 271 NW 
310, 223 Iowa 405 
68 C J p 747 note 58. 

Oral persuasion 

In order to exert undue influence 
in obtaining execution of a will, it is 
not necessary that the beneficiary of 
that influence be m the presence of 
the testator, if the circumstances are 
such that pressure may he exerted 
by means other than oral persuasion 
Cal—In re Pohlmann’s Estate, 201 P 
2d 446, 89 Cal App 2d 563 

56. Cal —Estate of Ricks, 117 P 
632, 160 Cal 460 

1071 


In re McDaniel’s Estate, 17 6 P 
2d 952, 77 Cal App 2d 877—In re 
Monks’ Estate, 120 P 2d 167, 48 Cal 
App 2d 603, appeal dismissed Monks 
V Lee, 63 S Ct 50, 317 US 590, 87 
LEd 483, rehearing denied 63 S Ct 
323, 317 US 711. 87 LEd 566—In 
re Hettermann’s Estate, 119 P 2d 
788, 48 Cal App 2d 263 
Ky—Rough V Johnson, 274 SW2d 
376—Nunn V Williams, 254 SW2d 
698 

Tenn— Corpus Juris cited in Cude v 
Culberson, 209 SW2d 606, 523, 30 
Tenn App 2d 628 
68 C J p 747 note 69 
Time to which evidence must be con¬ 
fined see infra § 245 
TTudue influence which will invali¬ 
date a will must be exercised at time 
of making will and the will must re¬ 
sult therefrom 

Tex—^Bledsoe v Short, Civ App, 264 
S W 2d 445, refused no reversible 
error—Burgess v Sylvester, Civ 
App, 177 SW2d 271, affirmed 182 
S W2d 358, 143 Tex 25 

57. Cal —In re Estate of Ricks, 117 
P 532. 160 Cal 450 
In re Monks’ Estate, 120 P 2d 
167, 48 Cal App 2d 603, appeal dis¬ 
missed Monks V Lee, 63 S Ct. 60, 
317 US 690, 87 LEd 483, rehear¬ 
ing denied 63 S Ct 323, 317 US 
711, 87 LEd 666—In re Hetter¬ 
mann’s Estate, 119 P 2d 788, 48 Cal. 
App 2d 263 

Ga—^Adler v Adler, 61 S B 2d 824, 
207 Ga 3 94—Brumbelow v Hop¬ 
kins, 29 SE2d 42, 197 Ga 247— 
Trust Co of Georgia v Ivey, 173 
SE 648, 178 Ga 629 
Ind—Davis v Babb, 125 NB 403, 
190 Ind 173 

Copper v Copper, 61 N E 2d 100, 
114IndApp 261 

Ky—Rough V Johnson, 274 SW2d 
376—Nunn v. Williams. 254 SW 
2d 698 

Mo—Guidicy v Guidicy, 238 SW2d 
380, 361 Mo 1127—Mowry v Nor¬ 
man, 103 SW 15. 204 Mo 173 
Tex—Thompson v Townsend, Civ 
App, 238 S W 2d 810, error refused 
no reversible error—Kutchinsky v 
Zillion, Civ App, 183 SW2d 237, 
error refused 

Utah—In re George's Estate, 112 P 
2d 498, 100 Utah 230 

5S. U S —^MacKay v Costigan, C A 
Ill, 179 F 2d 126 

Cal —^Kenny v. Citizens Nat Trust & 
Sav Bank of Los Angeles, App, 
269 P 2d 641, hearing dismissed— 
In re McDaniel's Estate, 176 P 2d 
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directly connected therewith It must result in | down the volition of the testator at the very time the 
pressure which overpowered the mind and bore j will was made,®® and in the very act of making the 


952, 77 CalApp2d 877—In re 

Greuner’s Estate, 87 P 2d 872, 31 
Cal App 2d 161 

Ga—Adler v Adler, 61 SB 2d 824, 207 
Ga 394—Bailey v Bailey, 50 S E 
2d 617, 204 Ga 656—^Ehlers v 

Rheinberger, 49 SB 2d 636, 204 Ga 
226—^Norman v Hubbard, 47 SB 
2d 574, 203 Ga 530—Butler v Lash- 
ley, 29 SB 2d 508, 197 Ga 461— 
Brumbelow v Hopkins, 29 SB 2d 
42, 197 Ga* 247—Marlin v Hill, 15 
S E 2d 473, 192 Ga 434—^Boland v 
Aycock, 12 S E 2d 319, 191 Ga 327 
—Trust Co of Georgia v. Ivey, 173 
S E 648, 178 Ga 629 
Ill—Sterling" v Dubin. 126 NE2d 
718, 6 Ill 2d 64—Shevhn v Jackson, 
124 NE2d 896. 5 Ill 2d 43—Logs¬ 
don V Logsdon, 104 NE 2d 622, 412 
Ill 19—^Lake v SeifCert, 102 N B 2d 
294, 410 Ill 444—Pepe v Caputo, 97 
N‘E2d 260, 408 Ill 321—Hocker- 
smith V Cox, 95 NB 2d 464, 407 Ill 
321—Ennis v Gale. 95 NE2d 322, 
407 Ill 216—Mosher v Thrush, 84 
]S'E2d 365. 402 Ill 363—DeMarco 
T McGill, 83 NB2d 313, 402 Ill 
46—Tidholm v Tidholm, 74 N B 2d 
514, 397 Ill 363—Challiner v Smith, 
71 NE 2d 324, 396 Ill 106—Schlach- 
ter V Schlachtep, 71 NB2d 163, 
396 lU 184—Frese v Meyer, 63 N 
E 2d 768, 392 Ill 59—^Downey v 
Lawley, 36 NB2d 344, 377 Ill 298 
—Quathamer v Schoon, 19 NE2d 
750 , 370 Ill 606—Passenheim v 
Reinert, 1 NE2d 69, 362 III 576— 
Ginsbers" v Ginsberg, 198 NE 432, 
361 Ill 499—Brownlie v Brownlie, 
191 NE 268, 357 Ill 117, 93 A L 
B 1041—Wiokes v Walden, 81 NE 
798, 228 Ill 56—Francis v Wilkin¬ 
son, 35 NE 160, 147 Ill 370—Guild 
V Hull, 20 NE 665, 127 Ill 623 

Johnson V First Union Trust & 
Savings Bank, 273 Ill App 472 

Ind—Davis v Babb, 125 NE 403, 190 
Ind 173 

Ludwick V Banet, App, 124 NE 
2d 214—Copper v Copper, 51 N E 
2d 100, 114 Ind App 261 

Iowa—Olsen v Corpoiation of New 
Mellerav. Iowa, 60 NW2d 832, 246 
Iowa 407—In re Ransom's Estate, 
57 NW2d 89, 244 Iowa 343—In re 
Rogers' Ebtate, 47 N W 2d 818, 242 
Iowa 627—In le Klein's Estate, 42 
NW2d 593, 241 Iowa 1103—In re 
Hollis’ Estace, 12 NW2d 576, 234 
Iowa 761—In re Eiker’s Estate, 6 
NW2d 318, 233 Iowa 315—In re 
Brooks’ Estate, 294 NW 735, 229 
Iowa 485—^ralters v Heaton, 271 
NW 310, 223 Iowa 405—In re 

Johnson’s Estate, 269 NW 792, 222 
Iowa 787 

Ky—Jackson v Peldhaus, 233 S W 2d 
109, 313 Ky 652—^Ecken's Ex’x v 
Abbey, 141 StV2d 8G3. 283 Ky 449 


—Combs V Combs, 112 SW2d 989, 
271 Ky 543 

La—Cormier v Myers, 65 So 2d 345, 
223 La 259 

Me—In re Haley’s Estate, 84 A 2d 
808, 147 Me 173 

Md—^Drury v King, 32 A 2d 371, 182 
Md 64 

Minn—In re Rasmussen’s Estate, 69 
NW2d 630—In re Marsden’s Es¬ 
tate, 13 NW2d 765, 217 Minn 1 
Mo —Glover v Bruce, 266 S W 2d 346 
—^Wright V Stevens, 246 S W 2d 817 
—Baker v Spears, 210 S W 2d 13, 
357 Mo 601—State ex rel Smith v 
Hughes, 200 S W 2d 360, 356 Mo 1 
—Welch V Welch, 190 S W 2d 936, 
354 Mo 654—O’Reilly v O’Reilly. 
157 SW2d 220—^Kadderly v Voss- 
brink, 149 SW2d 869—Larkin v 
Larkin, 119 S W 2d 361—^Mowry v 
Norman, 103 S W 15. 204 Mo 173 
N J —In re Raynolds’ Estate, 27 A 2d 

226, 132 N JEd 141, affirmed 32 A 
2d 353, 133 N JEq 344 

Okl —In re Lincoln’s Estate, 94 P 2d 

227, 185 Okl 464 

Or—In re Fredricks' Estate, 282 P 
2d 352—In re Hill’s Estate, 256 
P 2d 735, 198 Or 307—In re South- 
man’s Estate, 168 P 2d 572, 178 Or 
462 

Pa—In re King's Estate, 87 A 2d 469, 
369 Pa 523 

In re Hollinger's Estate, Orph, 
58 York LegRec 17, afflimed 41 
A 2d 554, 351 Pa 364—In re Hen¬ 
ry's Estate, Orph, 52 York Leg 
Rec 177 

R I —Brousseau v Messier, 84 A 2d 
608, 79 RI 106 

Tex —Thompson v Townsend, Civ 
App, 238 SW2d 810, error refused 
no reversible error—^Kutchinsky v 
Zillion, Civ App, 183 S W 2d 237, 
error refused—Cloudt v Hutcher¬ 
son, Civ App, 176 SW2d 643, error 
refused—Taylor v Small, Civ App , 
71 S W 2d 895, error dismissed 
Utah—In re George’s Estate, 112 P 
2d 498, 100 Utah 230 
Wis —^In re Yahn's Estate, 45 N W 2d 
702, 258 Wis 280, 25 A L R 2d 662 
68 C J p 747 note 69 
Xt is immaterial how undue Influ¬ 
ence IS exercised, whether by solici¬ 
tation, importunity, flattery, putting 
in fear, or in some other manner, but 
whatever the means employed, the 
undue influence must have been in 
operation on testator’s mind at the 
time of the execution of the will 
Del —Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

59 . U S —MacKay v Costigan, C A 
Ill, 179 F 2d 125 

Ark —Thiel v Mobley, 265 S W 2d 
507, 223 Ark 167—^Floyd v Dillaha, 
256 S W2d 48, 221 Ark 805—Werbe 
V Holt, 237 SW2d 478. 218 Ark 
476—Toombs v Blankenship, 221 
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SW2d 417, 215 Ark 651—Parette 

V Ivey, 190 S W 2d 441, 209 Ark 
364—Bollinger v Arkansas Val 
Trust Co, 151 SW2d 676, 202 Ark 
525 —Puryear v Puryear, 94 S W 
2d 695, 192 Ark 692—Davault v 
Parks, 79 S W 2d 68, 190 Ark 370 
—McCulloch V Campbell, 6 S W 
590, 49 Ark 367 

Ill-Sterling v Dubin, 126 NE2d 
718, 6 Ill 2d 64—Shevlm v Jackson, 
124 NB 2d 895, 6 Ill 2d 43—Lake v 
Seiffert, 102 N E 2d 294, 410 Ill 444 
—Pepe V Caputo, 97 N E 2d 260, 
408 Ill 321—^Hockersmith v Cox, 
95 NB2d 464, 407 Ill 321—Ennis 

V Gale, 95 NE2d 322, 407 Ill 215 
—Mosher v Thrush, 84 NB2d 365, 
402 Ill 363—DeMarco v McGill, 83 
NB2d 313, 402 Ill 46—Smith v 
Peters. 75 NE2d 341, 398 Ill 108 
—Tidholm V Tidholm, 74 NE2d 
514.397 111 363—Challiner V Smith, 
71 NE 2d 324, 396 Ill 106—Schlach- 
ter V Schlachter, 71 NB2d 153, 
396 Ill 184—^Frese v Meyer, 63 N. 
E2d 768, 392 Ill 59—Downey v 
Lawley, 36 NE2d 344, 377 Ill 298 
—Passenheim v Reinert, 1 N E 2d 
69, 362 Ill 576—Ginsberg v Gins¬ 
berg. 198 NB 432. 361 Ill 499— 
Brownlie v Brownlie, 191 NE 268, 
357 Ill 117, 93 ALR 1041—Wickes 
v Walden, 81 NE 798, 228 Ill 56 
—Francis v Wilkinson, 35 NE 160, 
147 Ill 370—Guild v Hull, 20 NE 
665, 127 Ill 623 

Johnson v First Union Trust & 
Savings Bank, 273 Ill App 472 

Ind—Ludwick v Banet, App, 124 
NE2d 214—Copper v Copper, 51 
NB2d 100, 114 Ind App 261 

Neb—In re O'Donnell's Estate, 64 N. 
W2d 116, 158 Neb 583—In re 

Thompson's Estate, 44 NW2d 814, 
153 Neb 375—In re Bainbndge’s 
Estate, 36 NW2d C25. 151 Neb 
142 

60 Cal —In re Lingenfoltor’s Estate, 
241 P.2d 990, 38 Cal 2d 671—In re 
Estate of Arnold, 107 P 2d 25, 16 
Cal 2d 673—In re Pmkler's Estate, 
46 P2d 149, 3 Cal 2d 58 4 

In re Lombardi's Estate, 276 P. 
2d 67, 128 Cal App 2d 606—In re 
Kerr’s Estate, 271 P 2d 234, 127 
Cal App 2d 621—In re Dobrzensky’s 
Estate, 232 P 2d 8S6, 3 05 Cal App 2d 
134—In re Ridgway’s Estate, 206 - 
P2d 892, 92 Cal App 2d 325—In re 
Llewellyn’s Estate, 189 P 2d 822, 
83 Cal App 2d 534, heaiing denied 
191 P2d 419, 83 Cal App 2d 634— 
In re Del Fosse’s Estate, 164 P.2d 
734, 67 Cal App 2d 490—In re 

Ewan's Estate, 153 P2d 782, 6T 
Cal App 2d 111—In re Agnew's Es¬ 
tate, 161 P2d 126, 65 CaLApp 2d 
563—^In re Webster’s Estate, 137 
P2d 761, 69 Cal App 2d 1—In re 
Rabmowitz' Estate, 135 P2d 679,. 
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instrument,61 and the result cannot be influenced by 
later occurrences 6^ 

Object It must be shown that the undue influence 
was exercised with the object of procuring a will m 
favor of particular parties 

Result In order to invalidate the will, it must 
be shown that the undue influence resulted in the 
making of testamentary dispositions which the tes¬ 
tator would not otherwise have made 64 

Making of will Influence which is exerted 
merely to induce the making of a will, while leaving 
the testator free from influence as to the provi¬ 


sions of the will, is not undue influence in the 
legal sense 

QuoAitity of influence. Undue influence is not 
measured by degree or extent, but by its effect,6^ 
so that no prease quantity of influence can be said 
to be necessary and suflicient in all cases, as the 
amount necessarily varies with the circumstances of 
each case,67 and especially it varies accordingly as 
the strength or weakness of the mind of each tes¬ 
tator varies, as discussed infra § 233 

Elements for consideration. In determining the 
question of undue influence, all facts and circum¬ 
stances must be taken into consideration 6S The 


58 Cal App 2d 106—In re Velladao’s 1 
Estate. 88 P 2d 187, 31 Cal App 2d 
355—In re Burns’ Estate, 80 P 
2d 77, 26 Cal App 2d 741—In re 
Short’s Estate, 58 P 2d 186, 14 Cal 
App 2d 258 

NY—In re Ing-amells’ Will, 13 NY 
S2d 586, 257 App Div 1024 
Okl—Canfield v Canfield, 31 P 2d 
152, 167 Okl 590 

Pa—In re King-’s Estate, 87 A 2d 
469, 369 Pa 523 

Tex—Maul v Williams, Civ App , 88 
S W 2d 1087, motion granted. Com 
App, 78 S W 2d 164—Leeder v 
Leeder, Civ App, 161 SW 1112, er¬ 
ror refused. 

Xu order to vitiate a will, there 
must be undue influence at the time 
of the testamentary act 
Wash—In re Donaldson's Estate, 173 
P 2d 159, 26 Wash 2d 72—In re Mc- 
Gilligan's Estate, 170 P 2d 661, 25 
Wash 3d 313—In re Miller’s Es¬ 
tate, 116 P 2d 526, 10 Wash 2d 258 
—In re Schafer’s Estate, 113 P 2d 
41, 8 Wash 2d 517—^Dean v Jordan, 
79 P2d 331, 194 Wash 661—In re 
Larsen’s Estate, 71 P 2d 47, 191 
Wash 257 

61. Pa—In re Kline's Estate, 115 A 
2d 364, 382 Pa 395—In re Geho’s 
Estate, 17 A 2d 342, 340 Pa 412— 
Kish V Bakaysa, 199 A 321, 330 
Pa 533—^In re Tetlow’s Estate, 112 
A 758, 269 Pa 486—Kutus v Hag¬ 
er, 112 A 46, 269 Pa 103 
In re Gluck's Estate, Orph, 43 
Lack Jur 101 

Vt—Central Hanover Bank & Trust 
Co V Froment, 49 A 2d 111, 114 
Vt 523 

62 Cal—In re Webster’s Estate. 137 
P 2d 751, 69 Cal App 2d 1 

Quarrel between testatrix’ brothers 
and testatrix’ sister with whom tes¬ 
tatrix lived until her death could 
have no legal effect on will on ground 
that will was executed under undue 
influence, where quarrel took place 
after her death 

Cal —In re Easton's Estate, 35 P 2d 
614, 140 CaJ App. 367. 
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63. U S —MacKay v Costigan, C A 
Ill. 179 F2d 126 

Ark—Thiel v Mobley. 265 SW2d 
607, 223 Ark 167—In re McCon¬ 
nell's Estate, 257 S W 2d 34, 222 
Ark 4—Floyd v Dillaha, 256 SW 
2d 48, 221 Ark 805—Toombs v 
Blankenship, 221 S W 2d 417, 215 
Ark 551—Parette v Ivey, 190 SW 
2d 441, 209 Ark 364—Bollinger v 
Arkansas Val Trust Co, 151 SW 
2d 675, 202 Ark 525—^Puryear v 
Puryear, 94 SW2d 695, 192 Ark 
692—Davault v Parks, 79 SW2d 
68, 190 Ark 370—Lavenue v Lew¬ 
is, 46 SW2d 649, 185 Ark 159— 
Alford V Johnson, 146 SW 516, 
103 Ark 236—^ItlcCulloch v Camp¬ 
bell, 5 SW 690, 49 Ark 367 
Ill—Redmond v Steele, 126 NE2d 
619, 6 Ill 2d 602—Shevlin v Jack- 
son, 124 NE2d 896, 5 Ill 2d 43— 
Lake v Seiffert, 102 NE2d 294, 
410 Ill 444—Hockersmith v Cox, 
95 NE 2d 464, 407 Ill 321—Ennis v 
Gale, 95 NE2d 322, 407 Ill 216— 
Mosher v Thrush, 84 NE2d 356, 
402 Ill 353—DeMarco v McGill, 
83 NE2d 313, 402 Ill 46—Tid- 
holm V Tidhdlm, 74 N E 2d 514, 
397 Ill 363—Challiner v Smith, 71 
NE2d 324, 396 Ill 106—Frese v 
Meyer. 63 NE2d 768, 392 Ill 59— 
Ginsberg v Ginsberg, 198 NE 432, 
361 Ill 499—^Brownlie v Brownlie, 
191 NE 368, 357 Ill 117, 93 A L R 
1041 

Okl —In re Ritter’s Estate, 73 P 2d 
161, 181 Okl 309 

Tex —In re Burns' Estate, 52 S W 
98, 21 Tex Civ App 612 
Utah—In re George’s Estate, 112 P 
2d 498, 100 Utah 230 
68 C J p 747 note 60 

64. Cal —^Estate of Calkins, .44 P 
677, 112 Cal 296 

In re Knight’s Estate, 60 P 2d 
476, 9 Cal App 2d 454 
Iowa—Olsen v Corporation of New 
Melleray, 60 NW2d 832 
N J —^In re Weeks' Estate, 103 A 2d 
43, 29 N J Super 633 
In re McComb, 177 A 849, 118 
NJEq 119 

Or—In re Hill’s Estate, 266 P 2d 735, 
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198 Or 307—In re Lobb’s Will, 160 
P 2d 296, 177 Or 162 
Utah—In re Geoige’s Estate, 112 P. 

2d 498, 100 Utah 230 
68 C J p 748 note 61 

65. Me—In re Haley’® Estate, 84 A, 
2d 808, 147 Me 173 

Md—Struth v Decker, 59 A. 727, 100 
Md 368 

Mo—Lindsay V Shaner, 236 S W 319, 
291 Mo 297 

NY—In re Seagiist’s Will, 37 NY 
S 496, 1 App Div 616 affirmed 48 
NE 1107, 153 NY 682 
In re Campbell's \VJ], 136 NTS. 
1086 

Suggestion as to making of will see 
infra § 225 

66- Me—In re Haley’s Estate, 84 
A 2d 808, 147 Me 173—In re Cox' 
Will, 29 A 2d 281. 139 Me 261— 
In re O’Brien’s Appeal, 60 A 880, 
881, 100 Me 155 

NJ—In re Sullivan’s Will, 8 A 2d 
258, 126 NJEq 182—^Dumont v 
Dumont. 19 A 467, 46 NJEq 223 
Utah—In re Lavelle’s Estate, 248 P 
2d 372 

67. Ga—^Fowler v Fowler, 28 S E 2d 
458, 197 Ga 53 

Ind—Noyer v Ecker, App, 119 NE 
2d 902—Van Ginkle v Mooy, 10 
NB2d 750, 104 Ind App 282 
N J —In re Raynolds' Estate, 27 A 2d 
226, 132 NJEq 141, affirmed 32 
A 2d 353, 133 NJEq 344 
RI—^Reynolds v Marsden, 197 A 
193, 60 RI 91—Heroux v Heroux, 
191 A 265, 58 R I 79 
Tex—Long v Long, 123 S W 2d 1034, 
133 Tex 96, mandate conformed to 
Civ App, 129 SW2d 1206, error 
dismissed 138 S W 2d 798, 133 Tex 
623 

Wash—In re Soderstian's Estate, 213 
P2d 949, 35 Wa-h 2d 448—In re 
Kessler’s Estate, 211 P 2d 496, 35 
Wash 2d 156—^In re Martinson's 
Estate, 190 P.2d 96, 29 Wash 2d 
912 

68 C J P 748 note 62 
[68 Ark—^Brown v Emerson, 170 S 
W 2d 1019, 206 Ark 735—Hyatt v 
Wroten, 43 SW2d 726, 184 Ark 
847. 
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character of the transaction,®® the physical and men¬ 
tal condition of the testator, as discussed infra § 
233, the relationship of the parties,*^® the means of 
coercion or influence employed,'^^ and the motive 
behind the influence/^ are elements for considera¬ 
tion on the question of undue influence Further, 
undue influence is determined not in the light of 
what the court deems just, but in the light of what 
the testator really desired,*^® as it may consist of 
anything which subordinates the will of the testa¬ 
tor 74 


Injury to some one According to some authority, 
the undue influence which will vitiate a will must be 
influence which materially injures some one,75 so 
that, where the testator divided his property equally 
among his children, there can be no complaint of 
undue influence.75 

Unequal, unjust, or unnatural disposition. The 
fact that the will of a testator of admitted testa¬ 
mentary capacity disposes of his property in an un¬ 
natural manner,77 unjustly,78 or unequally,79 and 


Cal —^Kenny v. Citizens Nat Trust & 
Sav Bank of Los Angeles, App, 
269 P 2d 641, hearing dismissed 
DC—Wiggins V Smith, 183 F 2d 831, 
87 U S AppDC 112 
Ga—Bowman v Bowman, 65 S E 2d 
298, 205 Ga 796 

Iowa—Gregory v Proffit, 31 NW2d 
899, 239 Iowa 463 

Minn—^In re Wilson's Estate, 27 N 
W2d 429, 223 Minn 409—In re 
Stephens’ Estate, 293 NW 90, 207 
Minn 697 

NJ—In re Pilo’s Will, 75 A 2d 517, 
9 NJ Super 146—Hughes v Zeller, 
65 A 2d 759. 3 NJ Super 146—In re 
Skewis* Will, 64 A 2d 892, 2 NJ 
Super 114 

In re Nixon*s Will, 41 A 2d 119, 
136 NJEq 242—In re Neuman’s 
Estate, 32 A 2d 826, 133 NJEq 
532—In re Raynolds' Estate, 27 
A 2d 226, 132 NJEq 141, affirmed 
32 A 2d 353, 133 NJEq 344—Elk- 
inton v Brick, 16 A 391, 44 N J Eq 
154, 1 LHA 161 

Tex —Pratt v Hayward, Civ App , 
151 S W 2d 874—Russell v Boyles, 
Civ App, 29 S W2d 891 
68 C J p 748 note 64 

Active agency of chief heneficiary 
in procuring a will, especially in ab¬ 
sence of those having equal claim 
on bounty of testator, who is en¬ 
feebled by age and diseased, is a cir¬ 
cumstance indicating the probable 
exercise of undue influence 
Ill —Mitchell V Van Scoyk, 115 N E 
2d 226, 1 Ill 2d 160 

Although a chajige of testamentary 
scheme is an important circumstance 
on issue of undue influence, its force 
necessarily depends on its connec¬ 
tion with other related facts 
NY—In re Buttikofer’s Will, 79 N 
Y S 2d 252, affirmed 93 N Y S 2d 920, 
276 AppDiv 863 

Fixed determination and purpose 

Will executed by a testator who 
had mind sufficient to appreciate the 
natural objects of his bounty, his 
duty to them, and to make a survey 
of his estate and to dispose of it 
according to a fixed determination 
and purpose would not be annulled on 
ground of undue influence 
Ky—RuefC v Light, 114 S W 2d 606, 
272 Ky 449. 


TTndne Infitienoe, as used In will 
contest, Is relative, that is, influence 
which reaches stage of being undue 
influence is not at all the same in 
every case, and, accordingly, every 
case must be viewed in its own par¬ 
ticular setting 

Cal—In re Bucher’s Estate, 120 P 2d 
44, 48 Cal App 2d 465 
TTndue influence which will defeat 
a will is largely a matter of infer¬ 
ences from circumstances surround¬ 
ing testator, his life, character and 
mental condition and opportunity ex¬ 
isting for exercise of improper con¬ 
trol 

Neb—In re Bainbridge’s Estate, 36 
NW2d 625, 151 Neb 142 

69- Fla—Gardiner v Goertner, 149 
So 186, 110 Fla 377 

70 Fla—Gardiner v Goertner, su¬ 
pra 

Ga—Fowler v Fowler, 28 S E 2d 458, 
197 Ga 63—Peretzman v Simon, 
196 SE 471, 185 Ga 681—Stephens 
V Bonner, 162 SE 383, 174 Ga 
128 

Ind—Van Ginkle v Mooy, 10 NE2d 
759, 104 Ind App 282 
Minn—In re Stephens’ Estate, 293 
NW 90, 207 Minn 597 
NJ—Elkmton v Brick, 15 A 391, 44 
NJEq 154, 1 LR A 161 
Confidential, blood, and marital rela¬ 
tionships as constituting undue in¬ 
fluence see infra § 230 
Grandchildren left destitute 

A testator's disposition of his prop¬ 
erty would not be disturbed if he 
were not unduly influenced, notwith¬ 
standing grandchildren for whom no 
provision was made were allegedly 
left destitute 

Mo —Larkin v Larkin, 119 S W 2d 
351 

Nieces 

Nieces, who were uncle’s only heirs, 
seeking to set aside uncle’s will on 
ground of undue influence by chief 
beneficiary did not have claim on, 
nor could they expect to be remem¬ 
bered by, uncle as by father, with 
respect to significance of uncle’s al¬ 
most entirely eliminating nieces from 
will 

Fla—^Henson v Denniston, 169 So 
624, 124 Fla 843 
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71. N J —In re Raynolds' Estate, 27 
A 2d 226, 132 NJEq 141, affirmed 
32 A 2d 353, 133 NJEq 344 

72. Wash —In re Hanson’s Estate, 14 
P2d 702, 169 Wash 637 

73- Cal —In re Rabinowitz' Estate, 
135 P2d 679, 58 Cal App 2d 106 

Wis—In re Schaefer’s Estate, 241 N 
W 382, 207 Wis 404. 

Questions presented 

In determining whether will was 
result of undue influence, question is 
whether it was desire of testator that 
his property should be disposed of 
after his death as disposed of by the 
will, question is not whether will 
IS such a will as, in opinion of juiy 
or court, testator should have made 
under circumstances 
Wyo—In re Andei son’s Estate, 255 
P2d 983, 71 Wyo 238 
lUCotive 

Motive prompting testator to make 
bequest need not be meritorious to 
avoid invalidation thereof on ground 
of undue influence, only essential be¬ 
ing that will prompting bequest be 
that of testator 

Or—In re Kelly’s Estate, 46 P 2d 84, 
150 Or 598 

Testator may take into account, 
when considering his duties to rela¬ 
tives, past neglect, indiffeience, es¬ 
trangement, and the like 
Aik—Werbe v Holt, 237 S W 2d 478, 
218 Ark 476—Parette v Ivey, 190 
S W2d 441, 209 Ark 364 

74- Cal—In re Olson’s Estate, 126 
P 171, 19 Cal App 379 

75. N J —In re Tunison’s Will, 90 A 
695, 83 NJEq 277, affirmed 93 A 
1087 

76. N J —In re Tunison's Will, su¬ 
pra 

77. Cal—In re Rabinowitz’ Estate, 
135 P2d 579, 58 Cal App 2d 106— 
In re Burns’ Estate, 80 P 2d 77, 26 
Cal App 2d 741 

Wyo—In re Nelson's Estate, 266 P 2d 
238, 72 Wyo 444 

78 Cal—^In re Rabinowitz’ Estate, 
135 P 2d 579, 58 Cal App 2d 106 

79- Iowa—In re Muhr’s Will, 266 
N W 305, 218 Iowa 867. 
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however much at variance with expressions by the 
testator concerning relatives or the natural objects 
of his bounty,does not invalidate the will, unless 
undue influence was actually exercised on the testa¬ 
tor 

Codicil Where the codicil does not change the 
manner or extent of testamentary disposition in the 
will proper, it has been held that the question of un¬ 
due influence must be determined solely by refer¬ 
ence to acts bearing on the execution of the codi¬ 
cil SI 

§ 225. - Advice or Suggestions 

Advice or suggestions addressed to the testator do 
not constitute undue influence unless so strongly and 
persistently urged that he is unable to resist adopting 
them 

Mere advice or suggestions, addressed to the sound 
judgment of the testator and intelligently weighed 
and considered by him, do not constitute undue in¬ 
fluence unless they are so stiongly and persistently 


urged that the testator is unable to resist adopting 
them,although the will might not have been made 
but for such advice or persuasion ,S3 and this is 
especially true where the suggestion is directed only 
to the making of a will m general and not as to 
what it should contain The making of a will need 
not originate with the testator, provided he intended 
it as his own will and understandingly adopts it 
The testator has a right to seek advice from third 
persons, even though they are not lawyers 

Request of donor that the recipient dispose of the 
property in a certain way is not undue influence 

§ 226. - Importunity, Persuasion, or So¬ 

licitation 

Influence consisting of appeals, requests, entreaties, 
arguments, flattery, cajolery, persuasion, solicitations, or 
even importunity becomes *'undue" only when it is ex¬ 
tended to such a degree as to override and destroy the 
free agency of the testator 

Every influence exerted on a testator is not undue 
influence, and it is well settled that influence, 


80. Cal —In re Ewan's Estate, 153 
P2d 782, 67 Cal App 2d 111—In re 
Rabinowitz’ Estate, 135 P 2d 579, 

58 Cal App 2d 106—In re Bums' 
Estate, 80 P 2d 77. 26 Cal App 2d 
741 

Conformity of will to expressed in¬ 
tentions as aftecting testamentary 
capacity see infra S 72 

81. Cal—In re Horton’s Estate, 17 
P2d 184, 128 Cal App 249 

82. Cal —Kenny v Citizens Nat 
Trust & Sav Bank of Los Angeles, 
App, 269 P 2d 641, hearing dis¬ 
missed 

Ill—Johnson v First Union Trust & 
Savings Bank, 273 Ill App 472 

Ky—Faulkes v Brummett’s Adm'r, 
204 SW2d 493, 305 Ky 434—Ken¬ 
tucky Trust Co V Gore, 192 S W 2d 
749, 302 Ky 1 

Mich—In re Sprenger's Estate, 60 
NW2d 436, 337 Mich 514—In re 
Johnson’s Estate, 40 NW2d 163, 
326 Mich 310—In re Kramer’s Es¬ 
tate, 37 NW2d 564, 324 Mich 626 
—In re Hannan’s Estate, 23 NW 
2d 222, 315 Mich 102—^In re Reed’s 
Estate, 263 NW 76, 273 Mich 334 
—^Maynard v Vinton, 26 NW 401, 

59 Mich 139, 60 Am R 276 

Minn—In re Rasmussen's Estate, 69 
NW2d 630 

Mo —^Frank v Greenhall, 105 S W 2d 
929, 340 Mo 1228 

Neb — Corpus Juris cited la In re 
Farr’s Estate, 33 NW2d 454, 461, 
150 Neb 67 

NJ—McCoon V. Allen, 17 A 820, 45 
NJEq 708 

NY—In re Barnes’ Will, 134 NYS 
2d 679, 284 App Div 743, motion 
dismissed 126 NB2d 174, 308 NY 
833, appeal denied 141 N.T S 2d 844, 


285 App Div 1216—In re Hendei- 
son’s Will, 1 NYS 2d 871, 253 App 
Div 140, reargument denied, 1 N 
YS2d 857, 253 App Div 869, mo¬ 
tion granted 15 NE2d 679, 278 N 
Y 531 

Or—In re Scott’s Estate, 228 P 2d 
417, 191 Or 90—In re Kelly’s Es¬ 
tate, 46 P 2d 84, 150 Or 598 
Pa—In re Hausman’s Estate, Orph , 
26 Erie Co 26—In re Henry’s Es¬ 
tate, Orph, 52 York Leg Rec 177 
SC—Smith V Whetstone, 39 S E 2d 
127, 209 S C 78 

Tex—Barton v Bailey, Civ App, 202 
S W 2d 277, error refused no re¬ 
versible error 

Wash —In re Soderstran’s Estate, 213 
P2d 949, 35 Wash 2d 448—In re 
Kessler’s Estate, 211 P 2d 496, 35 
Wash 2d 156—^In re Martinson's Es¬ 
tate, 190 P2d 96, 29 Wash 2d 912 
68 C J p 749 note 74. 

Jjegal advice 

In conferring with client on mat¬ 
ters of bequest, attorney may sug¬ 
gest and advise when requested to 
do so, but from then on any effort 
to persuade or dissuade client takes 
on complexion of influence that may 
be found by a jury to be undue, par¬ 
ticularly if object of bequest is also 
a client of attorney 
Iowa—Olsen v Corporation of New 
Melleray, 60 NW2d 832, 245 Iowa 
407 

Suggestion with reference to wills, 
IS a term applied specially to those 
means of persuasion employed to al¬ 
ter the will of a testator, and to 
prompt him to make a disposition 
different from that which he had in 
view 


La—Zerega v Percival, 15 So 476, 
481, 46 La Ann 590, 606 

83 Mich—In re Sprenger’s Estate, 
60 NW2d 436, 337 Mich 514—In 
re Johnson’s Estate, 40 N W 2d 163, 
326 Mich 310—In re Kramer’s Es¬ 
tate, 37 NW2d 564, 324 Mich 626 
—In re Hannan’s Estate, 23 N W 2d 
222, 315 Mich 102—In re Reed’s Es¬ 
tate, 263 NW 76, 273 Mich 334— 
Maynard v Vinton, 26 NW 401, 
59 Mich 139, 60 Am R 276 

NY—Smith v Keller, 98 N E 214, 
205 NY 39 

In re O’Connor’s Estate, 51 N Y S 
2d 549 

68 C J p 749 note 75 

84 NC—In re Lowe’s Will, 104 S. 
E 143, 180 NC 140. 

68 C J p 749 note 76 
Influence exerted to induce the mak¬ 
ing of a will generally see supra S 
224 

85^ N Y —In re Fleischmann’s Will, 
163 NYS 426, 176 App Div 785 
lu absence of fraud or duress, a 
wife’s will is still her will, and is 
not the result of undue influence 
within the statute, notwithstanding 
she comes to the state of mind where 
she decides to let her husband dictate 
its terms, provided she executes it 
as her will 

Ga—Boland v. Aycock, 12 S E 319, 
191 Ga 327. 

86 Ill —Grants v. Grantz, 145 N B 
398, 314 Ill 243 
68 C J. p 749 note 78 

87. NY—^In re Bogardus* Will, 190 
NYS 535, 198 App Div 399 

88. Ga—^Northwestern University v. 
, Crisp, 88 SE2d 26, 211 Ga. 636 
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consisting of appeals, requests, entreaties, argu¬ 
ments, flattery, cajolery, persuasion, solicitations, or 
even importunity, is legitimate and becomes “un¬ 
due,” so as to invalidate the will, only when it is 
extended to such a degree as to override the discre¬ 
tion and destroy the free agency of the testator 


A will executed by the testator that he might se¬ 
cure peace at home and which disposed of property 
centraly to his wishes, if executed in the exercise 
of the testator's free agency, has been held not to be 
the result of undue influence 


N J —^In re Livingston's Will, 73 A 2d 
916, 5 N J 65 

In re Raynolds' Estate, 27 A 2d 
226, 132 N JEq 141, affirmed 32 A 
2d 3 53, 133 N" J Eq 344—McCoon v 
Allen, 17 A 820, 45 N J Eq 70S 

Pa —In re Melvin's Estate, Orph, 45 
LackJur 229 

Tex—Long v Long, 126 S W 3d 1034, 
133 Tex 96, mandate conformed to 
CivApp, 129 S W 2d 1206, error 
dismissed 138 SW2d 798, 133 Tex 
623 

Shoubrouek v Welch, Civ App, 
271 S W 2d 704, error refused no re¬ 
versible error 

Wash —In re Soderstran’s Estate, 213 
P2d 949, 36 Wash 2d 444—In re 
Kessler’s Estate, 211 P 2d 496, 35 
Wash 2d 156—In re Martinson’s Es¬ 
tate, 190 P2d 96, 29 Wash 2d 912 

89. Cal —Kenny v Citizens Nat 
Trust & Sav Bank of Los Angeles, 
App, 269 P 2d 641, hearing dis-* 
missed In re Tnbbey’s Estate, 136 
P2d 603, 68 Cal App 2d 100—In 

re Greuner’s Estate, 87 P 2d 872, 
31 Cal App 2d 161 

Del —Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

DC—MacMillan v Knost, 126 P 2d 
235, 76 US App DC 261, certiorari 
denied 63 S Ct 32, 317 US 641, 87 
LEd 616 

Ga—^Ehlers v. Rheinberger, 49 SE 
2d 635, 204 Ga 226—^Norman v 
Hubbard, 47 S E 2d 574, 203 Ga 530 
—Brumbelow v Hopkins, 29 S E 2d 
42, 197 Ga 247 

Ill —Mosher v Thrush, 84 N E 2d 
355, 402 Ill 363—Knudson v Knud- 
son, 46 NE2d 1011, 382 Ill 492— 
Ryan v Deneen, 31 N E 2d 582, 375 
Ill 452—Quathamer v Schoon, 19 
NE2d 750, 370 Ill 606 

Johnson v First Union Trust & 
Savings Bank, 273 Ill App. 472 

Iowa—In re Rogers’ Estate, 47 NW 
2d 818, 242 Iowa 627—In re Loch- 
miller’s Estate, 30 NW2d 136, 238 
Iowa 1232—In re Estate of Hollis, 
12 NW2d 576, 234 Iowa 761—In re 
Brooks' Estate, 294 NW 735, 229 
Iowa 485—^Walters v Heaton, 271 
NW 310, 223 Iowa 406—In re 
Johnson’s Estate, 269 NW 792, 
222 Iowa 787—In re Muhr’s Will, 
256 NW 305, 218 Iowa 867 

Kan—Gmter v Gmter, 101 P 634, 
79 Kan 721, 22 LRA,NS, 1024 

Ky—Faulkes v Brummett's Adm’r, 
204 SW2d 493, 305 Ky 434—Ken¬ 
tucky Trust Co v Gore, 192 S W 
2d 749, 302 Ky. 1—McAtee v. Mc- 


' Atee, 181 S W 2d 401, 297 Ky 865— 
Chrisman v Quick, 193 S W 13, 
174 Ky 845 

Mass—^Wellman v Carter, 190 NB 
493, 286 Mass 237 

Mich—In re Sprenger’s Estate, 60 N 
W2d 436, 337 Mich 514—In re 

Johnson’s Estate, 40 NW2d 163, 
326 Mich 310—In re Kramer’s Es¬ 
tate. 37 NW2d 564, 324 Mich 626 
—In re Hannan's Estate, 23 NW 
2d 222, 315 Mich 102—In re Hoff¬ 
man’s Estate. 2 NW2d 442, 300 
Mich 406—In re Grow’s Estate, 
299 NW 836, 299 Mich 133—In re 
Balk's Estate, 298 NW 779, 298 
Mich 303—^In re Loomis’ Estate, 
265 NW 520, 275 Mich 43—In re 
Reed’s Estate, 263 NW 76, 273 
Mich 334—^Maynard v Vinton, 26 
NW 401. 69 Mich 139, 60 Am R 
276 

Neb—In re Maru&ka’s Estate, 64 N 
W 2d 734, 158 Neb 723—In re Feh- 
renkamp’s Estate, 48 N W 2d 421, 
154 Neb 488—In re Thompson’s 
Estate, 44 NW2d 814, 153 Neb 
376—In re Parr’s Estate, 33 NW 
2d 454, 160 Neb 67 

N J —In re Livingston’s Will, 73 A 2d 
916, 5 N J 65 

In re Raynolds' Estate, 27 A.2d 
226. 132 NJEq 141, afHrmed 32 
A 2d 353, 133 NJEq 344—Blkm- 
ton V Brick, 15 A. 391, 44 NJEq 
164, ILRA 161 

NT—In re Henderson’s Will, 1 NT 
S 2d 871, 263 App Div 140, motion 
granted 15 N E 2d 679, 278 NT 
631 

In re O’Connor’s Estate, 61 NT 
S 2d 549 

Ohio—Meyer v Geiger, App, 34 NE 
2d 581—^Lovelady v Rhinelander, 
21 NE2d 1001, 60 Ohio App 493 

Or—In re Kelly’s Estate, 46 P 2d 84, 
150 Or 698 

Pa —^In re Kline's Estate, 115 A 2d 
364, 382 Pa 395—^In re Cookson’s 
Estate, 188 A. 904, 325 Pa 81 | 

In re Rothermel’s Estate, Orph, 
36 Berks Co 79—In re Brooks' Es¬ 
tate, Orph , 27 Del Co 140—^In re 
Hausman’s Estate, Orph, 26 Brie 
Co 26—In re Singer’s Estate, Orph , 
45 Lane L Rev 685—In re Morns' 
Estate, Orph, 21 Wash Co 120— 
In re Lauer’s Estate, Orph, 68 
Tork LegRec 157, affirmed 41 A 2d 
552, 361 Pa 438—In re Henry’s Es¬ 
tate, Orph, 62 Tork Leg Rec 177 

SC—Smith V Whetstone, 39 S B 2d 
127. 209 SC 78 

Farr v. Thompson, 25 S C L 15. 
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Tenn —^Hammond v Union Planters 
Nat. Bank, 222 SW2d 377, 189 
Tenn 93 

Cude V Culberson, 209 S W 2d 
506, 30 Tenn App 628—Solan v 
Albertine, 193 S W 2d 111, 29 Tenn 
App 61—^Fitch V American Trust 
Co , 4 Tenn App S7 

Tex—Griffin v Griffin, Civ App, 271 
S W 2d 714—^Black v Black, Civ 
App, 240 S W 2d 458, error refused 
no reversible error—Pullen v Russ, 
CivApp, 209 S W 2d 630, error re¬ 
fused no reversible error—Barton 
V Bailey, CivApp, 202 SW2d 277, 
error refused no reversible error— 
Bridges v Howell, Civ App, 122 S 
W2d 665 

Wash—In re Soderstran’s Estate, 213 
P2d 949, 35 Wash 2d 448—In re 
Kessler’s Estate, 211 P 2d 496, 35 
Wash 2d 156—In re Martinson's Es¬ 
tate, 190 P2d 96, 29 Wash 2d 912 
—In re Bottger’s Estate, 129 P 2d 
518, 14 Wash 2d C76—In re Zelin¬ 
sky’s Estate, 227 P 607, 130 Wash 
1G6 

WVa—Ritz V Kingdon, 79 S E 2d 
123—Ebert v Ebert, 200 SE 831, 
120 WVa 722 

Wis—In re Dobson's Will, 46 NW 2d 
768, 258 Wis 687 
68 C J p 749 note 80 

Persuasion accompanied by fraud 
If persuasion or importunity con¬ 
sists of, or IS accompanied by, fraud 
or misrepiesentation of material 
facts in procuring execution of will, 
the case falls under the statute which 
avoids a will procuied by undue in¬ 
fluence 

Ga —Boland v Aycock, 12 S E 2d 
319, 191 Ga 327 

TTrgiugs by daughters that son be 
omitted from will were not alone un¬ 
due influence invalidating will 
Tenn—Cude v Culberson, 209 SW 
2d 606, 30 Tenn App 628 

Destruction of testator's free agen¬ 
cy, so as to invalidate will on ground 
of undue influence, may be accom¬ 
plished by persuasion, importunities, 
force, threats or coercion of such 
character and degree that they can¬ 
not be resisted 

Ind—Cooper v Cooper, 61 NE 2d 100, 
114 Ind App 261. 

90. Ala—^Kahalley ▼ Kahalley, 28 
So 2d 792, 248 Ala 624 
Ga—Boland v. Aycock, 12 S E 2d 319, 
191 Ga 327 
68 C J p 750 note 81. 
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§ 227. - Kindness and Attention, Love 

and Affection 

Influence arising from acts of kindness, attention, and 
congenial intercourse, love or affection or desire to gratify 
one beloved, which does not seek to control the mmd of 
the testator, is not undue influence 

Influence arising from mere acts of kindness, 
attention, and congenial intercourse, which operate 
to secure or retain the affection, esteem, or good¬ 
will of the testator, and induce him to make the 
persons performing such kindly offices beneficiaries 
in his will, do not constitute undue influence,^ 1 un¬ 
less such acts are carried out with the purpose and 
design of subjecting the mind of the testator to the 
influence and the direction of the person exercising 
the influence, and thus deprive the testator of his 


WILLS §§ 227-228 

free will, free act, and free agency The applica¬ 
tion of this rule is not confined to relatives of the 
testator, but extends also to his friends The in¬ 
fluence arising from love, or affection, or desire to 
gratify one beloved, which does not seek to control 
the mmd of the testator, is not undue influence 

§ 228. - Creation of Resentment and 

False Impressions in Mind of Testa¬ 
tor 

A Will that IS based on false statements and accusa¬ 
tions to a testator concerning the natural objects of his 
bounty may be declared void for undue influence 

Where a person makes false statements and accu¬ 
sations to a testator concerning the natural objects 
of the latter’s bounty, with the intention and effect 


91. Cal—In re Dunne’s Estate, 278 
P2d 733, 130 Cal Apr 2d 216—In re 
Doty’s Estate, 201 P 2d 823, 89 Cal 
App 2d 747 

Del—Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

D C—^Barry v American Sec <SL Trust 
Co, 135 P2d 470, 77 U S App D C 
351, 146 ALR 1204—MacMillan v 
Knost, 126 F 2d 235, 76 U S App D C 
261, certiorari denied 63 S Ct 32, 
317 US 641, 87 L Ed 516 
Iowa—In re Soderland’s Estate, 30 
NW2d 128, 239 Iowa 569 
Ky—Nunn v Williams, 254 S W 2d 
698—^Paulkes v Brummett’s Adm’r, 
204 SW2d 493, 305 Ky 434—Ken¬ 
tucky Trust Co V Gore, 192 S W 
2d 749, 302 Ky 1—McAtee v Mc- 
Atee, 181 SW2d 401, 297 Ky 865 
—Madden v Cornett, 160 SW2d 
607, 290 Ky 268—^Bcken’s Ex’x v 
Abbey, 141 S W 2d 863, 283 Ky 
449—^Karr v Karr's Bx'r, 141 S W 
2d 279, 283 Ky 355—Combs v 

Combs, 112 S W 2d 989, 271 Ky 643 
—^Whallen’s Ex’r v Moore, 58 SW 
2d 601, 248 Ky 348—Chrisman v. 
Quick, 193 SW 13, 174 Ky 846 
Me—^Appeal of Eastman, 194 A. 586, 
135 Me 233 

NJ—In re Alper's Will, 60 A.2d 320, 
142 NJEq 529, affirmed 65 A 2d 
736, 2 N J 104—In re White’s Es¬ 
tate, 20 A 2d 442, 129 NJEq 566 
NT—In re Wharton’s Will, 62 N T 
S 2d 169, 270 App Div 670, affirmed 
76 NE2d 328, 297 NY 671—^In re 
Guidi’s Will, 20 NTS 2d 240, 259 
App Div 662, affirmed 30 N E 2d 
723, 284 NT 680, reargument de¬ 
nied 32 NB2d 829, 285 NT 540 
Ohio —Lovelady v Rhinelander, 21 
NE2d 1001, 60 Ohio App 493 
Okl—King V Gibson, 249 P 2d 84, 207 
Okl 251—Canfield v Canfield, 31 
P2d 162, 167 Okl 590, 
br —Corpus Juris quoted in In re 
Scott's Estate, 228 P 2d 417, 426, 
191 Or 90—In re Perry's Estate, 
181 P 2d 783, 181 Or 832. 


Pa —In re Olshefski’s Estate, 11 A 
2d 487, 337 Pa 420 
In re Hausman’s Estate, Orph 
26 Erie Co 26—In re Lockard’s 
Will, Orph , 50 Lane L Rev 455— 
In re Miller’s Estate, Orph, 35 
West Co 11—In re Lauer’s Estate, 
Orph, 58 York Leg Rec 157, af¬ 
firmed 41 A 2d 552, 351 Pa 438— 
In re Henry's Estate, Orph, 62 
York Leg Rec 177 

RI — Talbot V Bridges, 173 A 72, 54 
RI 337 

WVa—Ritz V Kingdon, 79 S E 2d 
123—Ebert v Ebert, 200 SE 831, 
120 WVa 722 
68 C J p 750 note 82 
92- Or— Corpus Juris quoted in In 
re Scott’s Estate, 228 P 2d 417, 426, 
191 Or 90 

Pa—Keller v Keller, 86 A 1065, 239 
Pa 467 

93. Neb —^In re Goist's Estate, 18 
N W2d 513, 146 Neb 1 

Ohio —Brown v Jacoby, 9 N E 2d 
693, 56 Ohio App 250 
Or — Corpus Juris quoted In In re 
Scott's Estate, 228 P 2d 417, 426, 
191 Or 90 
68 C J p 760 note 84 
Friendship 

(1) Mere kindly attentions of a 
close friend did not constitute exer¬ 
cise of undue influence on testatrix 
Or—In re Andersen’s Estate, 235 P 

2d 869. 192 Or 441 

(2) Where mere acts of friendship 
are inducing cause of making of will, 
no undue influence is shown 

NT—In re Chinsky's Will, 268 NT 
S 719, 150 Misc 274 
Infatuation 

Mere fact that testator was infat¬ 
uated with principal beneficiary 
would not be sufficient to set aside 
will 

Fla—^Henson v Denniston, 169 So 
624, 124 Fla 843 

94. Ark—Thiel v Mobley, Ark, 265 
SW2d 507, 223 Ark. 167—In re 
McConnell’s Estate, 257 S.W 2d 34, 
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222 Ark 4—Floyd v Dillaha, 256 
SW2d 48, 221 Ark 805—AVeibe v 
Holt, 237 SW2d 478, 218 Ark 476 
—Toombs V Blankenship, 221 S 
W2d 417, 216 Ark 551—Shippen 

V Shippen, 211 S W 2d 433, 213 Aik 
617—^Parette v Ivey, 190 S W 2d 

441, 209 Ark 364—Bollinger v Ar¬ 
kansas Val Trust Co, 151 S W 2d 
675, 202 Ark 625—Puryear v Pur- 
year, 94 SW2d 696, 192 Ark 692— 
Davault v Parks, 79 S W2d 68, 190 
Ark 370—Lavenue v Lewis, 46 S 
W2d 649, 185 Ark 159 

Cal —Kenny v Citizens Nat Trust & 
Sav Bank of Los Angeles, App ,269 
P 2d 641, hearing dismissed 

Fla—In re Peters’ Estate, 20 So 2d 
487, 155 Fla 453—In re Starr’s Es¬ 
tate, 170 So 620, 125 Fla 636 

HI—sterling v Dubin, 126 NE2d 
718, 6 Ill 2d 64—Knudson v Knud- 
son, 46 NB2d 1011, 382 Ill 492— 
Quathamer v Schoon, 19 NE 2d 
750, 370 Ill 606 

Mo—Glover v Bruce, 265 SW2d 346 
—Hahn v Brueseke, 15»6 S W 2d 98, 
348 Mo 708—Walter v Alt, 162 S 
W2d 135, 348 Mo 63—Kadderly v 
Vossbrink, 149 S W 2d 869—Larkin 

V Larkin, 119 S W 2d 351 —Beck¬ 
mann v Beckmann, 52 S W 2d 818, 
331 Mo 133—Teckenbrock v Mc¬ 
Laughlin, 108 SW 46, 209 Mo 533 

O’Reilly V O’Reilly, App, 157 S 
W 2d 220—Carl v Ellis. App . 110 S 
W2d 805 

NJ—^In le White’s Estate, 20 A 2d 

442, 129 NJEq 566 

Or—In re Hill’s Estate, 256 P2d 735, 
198 Or 307—In re Darst's Will, 54 
P 947, 34 Or 68 

SC—Smith V Whetstone, 39 SE2d 
127, 209 SC 78 

Floyd V Floyd, 34 SCL 23, 49 
AmD 626 

Tenn—Cude v Culberson, 209 SW 
2d 606, 30 Tenn App 628 

Tex—Bass v Bass, Civ App, 207 S 
W 2d 103, refused no reversible er¬ 
ror 

68 C J p 750 note 85. 
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of alienating his affections and causing him to make 
certain testamentary dispositions of his property, 
the will may be declared void for undue influence, 
or fraud and undue influence combined It is 
essential, however, in order to avoid a will for 
undue influence of this nature, that the statements 
made be false,9® that the testator be unable, 
through weakness of mind and body or concealment 
of the facts, to determine the falsity of the state¬ 
ments and resist the influence and that he rely 
and act on them rather than on other motives and 
inducements 9^ Where it is shown that the testator 
knew of the falsity of the representations and that 
he did not rely thereon, such attack fails ^9 A case 
of undue influence by a devisee over the testatrix 
with whom she lived, by false statements or sug¬ 
gestions, is not made out by mere proof that she 
acquiesced in the testatrix’s views m respect of 
contestants, without proof that she knew, or at 
least had reason to believe, that the testatrix’s 
prejudice was unwarranted by the facts ^ Ordi¬ 
narily, unkind words said about the contestant to 
the testator, not amounting to moral or physical 
coercion, do not constitute undue influence ^ 

§ 229. - Moral or Religious Teachings 

and Doctrines 

Generally, the influence of the general doctrines of 
the church of which a testator is a member is not ‘‘un- 
due" so as to avoid his will 


While the influence of the general doctrines of 
the church of which a testator is a member is not 
“undue,” so as to avoid his will,^ the influence of 
spiritualism is, where the testator allows it to dom¬ 
inate his whole life, and his belief is artfully used 
by a spirit medium to induce the making of a wull 
in which she is the sole beneficiary,^ and a belief in 
any religious creed, if played on by one designing to 
influence, and thereby influencing, the believer’s tes¬ 
tamentary disposition of his property, may consti¬ 
tute undue influence 5 

§ 230. - Confidential and Personal Rela¬ 

tions 

a In general 
b Personal relations 

a. In General 

A confidential relation exists whenever trust and con¬ 
fidence IS reposed by the testator m the integrity and 
fidelity of another, but the existence of such relation 
between the testator and the favored beneficiary, stand¬ 
ing alone, does not necessarily constitute undue influence 

With respect to undue influence on a testator, the 
terms “confidential relation” and “fiduciary relation” 
are synonymous,^ and exist whenever trust and con¬ 
fidence IS reposed by one person in the integrity and 
fidelity of another While blood relationship, is an 
important and material circumstance in considering 


95. DC—Duckett v Duckett, 134 F 
2d 527, 77 USAppDC 303 
68 C J p 761 note 86 
Artful misxepreseutatioiLS 

Wills procured by artful misrepre¬ 
sentations and fiaudulent contrivanc¬ 
es are void 

SC—Smith V Whetstone, 39 S E 2d 
127, 209 S C 78 

Parr v Thompson, 25 SOL 15 

96 NJ—In re Corblis’ Will, 52 A. 
996, affirmed 65 A 1132, 65 N J Eq 
768 

Tenn —Corpus Juris quoted Isl Cude 
V Culberson, 209 S W 2d 606, 621, 
30 Tenn App 2d 628 

97 Tenn —Corpus Juris quoted in 
Cude V Culberson, 209 S W 2d 506, 
521, 30 Tenn App 2d 628 

68 C J p 751 note 88 

98 Mich—In re Spreng-er’s Estate, 
60 2srW2d 436, 337 Mich 514 

Tenn—Corpus Juris quoted m Cude 
V. Culberson, 209 S W 2d 606, 521, 
30 Tenn App 2d 628 
68 C J p 751 note 89 

99. Tenn—Cude v Culberson, 209 S 
W 2d 506, 30 Tenn App 628 
Accusations, winch testator did not 
helleve, ^gainst pretermitted son-in- 
law to the effect that son-in-law had 
poisoned wife did not invalidate will I 


either for fraud or undue influence 

Tenn —Cude v Culberson, supra 

1. IST J —Zelozoskei v Mason, 54 A 
97, 64 N JEq 327 

2. Mich—In re Klink's Estate, 178 
N W 14, 210 Mich 614 

3. US —^Newton v Carbery, D C , IS 
F Cas No 10,189, 5 Cranch CC 626 

Mo —Minturn v Conception Abbey, 
App, 61 S W2d 362 

4. US —Thompson v Hawks, C C 
Ind, 14 P 902, 11 Biss 440 

5. Wash —In re Hanson's Estate, 
151 P 264, 87 Wash 113 

68 C J p 751 note 94 

6- Cal —In re Llewellyn's Estate, 
189 P2d 822, 83 Cal App 2d 634, 
hearing denied 191 P 2d 419, 83 Cal 
App 2d 534 

Mo—Doll V Pneke, 171 SW2d 765, 
237 Mo App 1148 

7- Cal —In re Llewellyn's Estate, 
189 P2d 822, 83 Cal App 2d 534, 
hearing denied 191 P 2d 419, 83 Cal 
App 2d 534 

Ill—Wiik V Hagen, 101 NE2d 685, 
410 Ill 158 

Mo—Clark v Powell, 175 S W 2d 842, 
351 Mo 1121 

Doll V Fncke, 171 SW2d 755, 
237 Mo App 1148 
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Fiduciary or confidential ielation? 

Generally see Confidential 15 C J S 
P 821 

As aftecting contracts see Contracts 
§ 132 

Relating to trusts see Trusts | 
151 b 

Similar statements 

(1) To show fiducial y relationship, 
testator's special confidence and trust 
in, and domination and influence over 
him by, legatee must be proved 

Ill—Sterling v Dubin, 126 NE2d 

718, 6 Ill 2d 64 

(2) A confidential relation exists 
between testatrix and another when 
circumstances make it certain that 
parties do not deal on equal terms, 
and that one side exercises an over¬ 
mastering influence over the other 
Pa—In re King's Estate, 87 A 2d 469, 

369 Pa 523 

In re Hollmger’s Estate, Orph, 

58 York Leg Rec 17, affirmed 41 A 

2d 554, 361 Pa 364 

(3) A confidential relation exists 
whenever relative position of par¬ 
ties IS such that one has power and 
means to take advantage of or exer¬ 
cise undue influence over, the other 
Pa —In re Wilson’s Estate, 72 A 2d 

561, 364 Pa 488. 
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the question whether in fact a confidential relation¬ 
ship exists between testator and another,^ con¬ 
sanguinity does not of itself create a fiduciary rela¬ 
tionship between testator and beneficiary ® The ex¬ 
istence of confidential relations between the testa¬ 


tor and the favored beneficiary, standing alone, 
does not necessarily constitute undue influence,^® 
although It may cause the court to examine the case 
with greater scrutiny,and may, when coupled 
with other circumstances, raise a presumption of un- 


In re McPadden's Estate, 108 A 
2d 247, 177 Pa Super 37 

In re Gayman’s Estate, Orph , 21 
Northumb Leg J 149 
(4) Fiduciary relationship includes 
not only legal and technical relations, 
but is found wherever there is con¬ 
fidence reposed on one side and re¬ 
sulting superiority and influence on 
the other and such relationship may 
be moral, social, domestic or merely 
personal 

Oi—In re Perry's Estate, 181 P 2d 
7S3, 181 Or 332 
CoiLduct of btismess affairs 

Fact that beneficiary of will had 
conducted testator’s business affairs 
for several years did not of itself 
give rise to a fiduciary relationship 
Mich—In re Jennings’ Estate, 55 N 
W2d 812, 335 Mich 241 
Dependency on another 

Testatrix* dependency on another 
does not necessarily beget a confiden¬ 
tial relation between testatrix and 
that other 

I'a—In re King’s Estate, 87 A 2d 469, 
369 Pa 523 
Preparation of will 

Where proponent of will undertook 
to prepare testator's will making her 
sole beneficiary, having voluntaiily 
assumed such a position of trust and 
confidence, pioponent was bound by 
it 

Cal—In re Rugani’s Estate, 239 P 2d 
500, 108 Cal App 2d 624 
Confidential relation held established 
Mo—Machens v Machens, 263 SW 
2d 724 

Pa—In re McFadden’s Estate, 108 
A 2d 247, 177 Pa Super 37 

In re Schwartz’ Estate, Orph , 88 
Pittsb Leg J 295, affirmed 16 A 2d 
374, 340 Pa 170 

Confid€3ntial relation held not estab¬ 
lished 

N J —In re Sullivan's Will, 8 A 2d 
258, 126 N JEq 182 

8. Cal —In re Llewellyn’s Estate, 
189 P2d 822, 83 Cal App 2d 534, 
hearing denied 191 P 2d 419, 83 Cal 
App 2d 634 

9. Cal—In re Welch’s Estate, 272 
P 2d 512, 43 Cal 2d 173—In re Jam¬ 
ison’s Estate, 256 P 2d 984, 41 Cal 
2d 1—In re Lingenfelter’s Estate, 
241 P2d 990, 38 Cal 2d 671 

In re Llewellyn’s Estate, 189 P 
2d 822, 83 Cal App 2d 634, hearing 
denied 191 P 2d 419, 83 Cal App 2d 
534 

Parent and child 

(1) A fiduciary relationship does 
not obtain between a parent and child 


as a matter of law but must be prov¬ 
ed by competent evidence 
Ill—Pepe V Caputo, 97 NE2d 260, 
408 Ill 321 

(2) A fiduciary relation between 
parent and child exists where there is 
confidence reposed on one side and 
resulting* superiority and influence on 
the other side, and origin of relation 
is immaterial and may be legal, mor¬ 
al, social, domestic or merely per¬ 
sonal, and if the confidence in fact 
exists and is reposed by one party 
and accepted by the other, the rela¬ 
tion is fiduciary and equity will re¬ 
gard dealings between the parties ac¬ 
cording to the rules which apply to 
such relation 

Ill—Pepe V Caputo, supra 

10. Ark—Thiel v Mobley. 265 SW 
2d 507, 223 Ark 167—Toombs v 
Blankenship, 221 SW2d 417, 215 
Ark 551—Bollinger v Arkansas 
Val Trust Co, 151 S W 2d 676. 202 
Ark 625—Purvear v Puryear, 94 
SW2d 695, 192 Aik 692—Davault 
V Parks, 79 S W 2d 68, 190 Ark 
370—^Lavenue v Lewis, 46 SW2d 
649, 185 Ark 159—McCulloch v 
Campbell, 6 SW 590, 49 Ark 367 
Cal—In re Kemp's Estate, App, 190 
P2d 619—In re Hull’s Estate, 146 
P2d 242, 63 Cal App 2d 135 
Ga—Bailey v Bailey, 50 S E 2d 617, 
204 Ga 556—Ehlers v Rheinberg- 
er, 49 S E 2d 535, 204 Ga 226— 
Marlin v Hill, 15 S E 2d 473, 192 
Ga 434 

Ill—Ginsberg v Ginsberg, 198 NE 
432, 361 Ill 499 

Iowa—In re Soderland's Estate, 30 
N W 2d 128, 239 Iowa 569 
Mo —Powell V Raleigh, App , 244 S 
W2d 387. 

Okl—In re Fletcher’s Estate, 269 P 
2d 349—King v Gibson, 249 P 2d 
84, 207 Okl 251—In re Lillie’s Es¬ 
tate, 159 P 2d 642, 195 Okl 697— 
Barnes v Logston, 88 P2d 361, 184 
Okl 461—In re Ritter’s Estate, 73 
P 2d 161, 181 Okl 309—Wheeler v 
Wade, 45 P 2d 66, 172 Okl 365— 
Canfield v Canfield, 31 P 2d 152, 167 
Okl 690 

Or—In re Detsch’s Estate, 229 P 2d 
264, 191 Or 161—In re Lobb’s Will, 
160 P 2d 295, 177 Or 162 
Pa —In re Mohler’s Estate, 22 A 2d 
680, 343 Pa 299 

SD—In re Rowlands’ Estate, 18 N 
W 2d 290, 70 S D 419 
Wis— Corpus Juris cited lu In re 
Faulks’ Will, 17 NW2d 423, 439, 
246 Wis 319 
68 C J p 751 note 96 
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f Circumstaaice to oousider 
Or—In re Rosenberg’s Estate, 246 
P2d 858, 196 Or 219. 

Attorney and client 

(1) Mere existence of attorney and 
client relationship without more does 
not establish undue influence 
NJ—In re Davis* Will, 101 A 2d 521. 

14 NJ 166. 

Tenn—^Hickey v Beeler, 171 S W 2d 
277, 180 Tenn 31 

Tex—Frost Nat Bank v Boyd, Civ 
App, 188 S W 2d 199, alHrmed 19 d 
SW 2d 497, 145 Tex 206, 168 AL 
R 1326 

(2) Existence of confidential rela¬ 
tion, such as attorney and client, af¬ 
fords peculiar opportunities for un¬ 
due influence, and where dominant 
party in such relation is active either 
in preparation or execution of will, 
and IS made beneficiary thereunder, 
suspicion of undue influence arises, 
but such suspicion does not amount 
to a presumption, and its weight is 
fully governed by other circumstanc¬ 
es 

Iowa—Olsen v Corporation of New 
Melleray, 60 NW2d 832, 245 Iowa 
407—Graham v Courtright, 161 N 
W 774, 180 Iowa 394 

(3) Attorney's preparation of in¬ 
come tax returns for testatrix’ son 
did not make the attorney an attor¬ 
ney in fact for son and did not dis¬ 
close that testatrix’ will, which was 
drawn by attorney and of which son 
was chief beneficiary was induced by 
undue influence 

Ill—Pepe V Caputo, 97 N E 2d 260, 
408 Ill 321 

Scrivener of will also bezLdficiary 
N J —In re Sullivan's Will, 8 A 2d 
258, 126 N JEq 182 
68 C J p 751 note 96 [b] 

ll. Mass —Reilly v McAulifCe, 117 
NE2d 811, 331 Mass 144—^Well¬ 
man V Carter, 190 N E. 493, 286 
Mass 237 

SD—In re Rowlands’ Estate, 18 N 
W2d 290, 70 S D 419 
Tex—Frost Nat Bank v Boyd, Civ 
App, 188 SW2d 199, affirmed 196 
SW2(i 497, 145 Tex 206, 168 AL 
R 1326 

Wis—In re Sowka’s Will, 19 NW2d 
898, 247 Wis 498—Corpus Juris cit¬ 
ed. in In re Faulks’ Will, 17 NW 
2d 423, 439, 246 Wis 319 
68 C J p 751 note 97 
Searching examination 
Mass—^Doggett v Morse, 12 N E 2d 
867, 299 Mass 383. 

It is physiciaoL’s dnty to exercise 
highest degree of good faith in deal¬ 
ing with patient, particularly in xnak- 
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due influence, as discussed infra § 239, but the 
question must be determined, as in all other cases, 
by ascertaining whether the free agency of the 
testator has been destroyed ^2 The mere fact that 
the confidential advisor’s character was evil, and his 
motives, with respect to the testatrix, were sinister, 
IS insufficient to establish undue influence ^3 A 
will made on the faith of a promise of the bene¬ 
ficiary, honestly made, to dispose of the property m 
a specified manner is not obtained by undue in¬ 
fluence 

b. Personal Relations 

It IS natural and proper that persons occupying fam¬ 
ily relations should exercise some influence over each 


other so that the Influence of a child or spouse m the 
making of a will, m the absence of a showing that it was 
improperly exercised, does not invalidate the will Where 
the principal or sole beneficiary prepares the will, such 
beneficiary should insist that the testator procure inde¬ 
pendent advice. 

Influence to make a particular provision in the 
will, which is not of such a character as to over¬ 
come the will of the testator, emanating from a 
spouse,or relative,!® who does not benefit by 
such provision, is not undue influence so as to 
vitiate the will The influence of a child!^ or 
spouse!® to make a will in their favor, in the ab¬ 
sence of a showing that it was improperly exer¬ 
cised,!® (Joes not vitiate the will, even though there 


mg' of patient’s will devising most of 
his estate to physician 
Wash—Foster v Brady, 86 P 2d 760, 
198 “Wash 13 

12. G-a—Bailey v Bailey, 60 S E 2d 
617, 204 Ga 656—^Ehlers v Rhein- 
berger, 49 S E 2d 635, 204 Ga 226 
Mich—Poshee v Krum, 52 NW2d 
358, 332 Mich 636 

Wis —Corpus Juris cited In In re 
Faulks’ Will, 17 NW2d 423, 439, 
246 Wis 319 
68 C J p 762 note 1 

Appomtmeut of attorney for estate 
Pact that will provided that party 
shall be attorney in matter of pro¬ 
bate thereof did not make him a 
beneficiary under rule permitting con¬ 
test of will, where chief beneficiaries 
are active in procuring instrument 
to be executed 

Cal—In re Hoover’s Estate, 35 P 2d 
188, 139 Cal App 763 

Attorney-client 

(1) In the law of wills the natural 
influence of the attorney over client 
may lawfully be asserted to obtain a 
will or legacy, as long as the testator 
thoroughly understands what he is 
doing, and is a free agent 

Md—Sellers v Qualls, 110 A 2d 73 

(2) The relationship between at¬ 
torney and client is largely adminis¬ 
trative, and relationship raising pre¬ 
sumption of attorney's undue influ¬ 
ence over client executing will drawn 
by attorney named as beneficiary 
therein arises only when attorney’s 
mind is substituted foi that of client 
K J —In re Nixon’s Estate, 37 A 2d 

295, 135 NJEq 117, affirmed 41 

A 2d 119, 136 NJEq 242 

(3) For an attorney to abuse ob¬ 
ligation of responsibility to physical¬ 
ly and mentally ill client, by permit¬ 
ting client to be mistaken to attor¬ 
ney’s pecuniary advantage, is to make 
undue use of influence which trust 
lelationshlp creates Where ninety- 
\Lar-old ill testator stated that his 
liersonalty did not amount to very 


much, and that attorney who was to 
prepare will should take personalty, 
attorney was required to make care¬ 
ful search for information for testa¬ 
tor, and, being reasonably certain as 
to quantum of personalty, was re¬ 
quired to bring facts clearly to tes¬ 
tator’s mind, to make will valid 
N J —In re Heim’s Will, 40 A 2d 651, 
136 NJEq 138 
Bmploymeiit of attorney 
Fact that principal beneficiary in 
consequence of confidential relation 
may have employed attorney to draw 
will, and furnished information as to 
what will should contain and kept 
will in safety deposit box without 
divulging contents thereof, would not 
invalidate will on ground of undue 
influence 

Ga—Marlin v Hill, 16 S E 2d 473. 

192 Ga 434 
Supporting fact 

Existence of a confidential relation 

15 only to be regarded as supporting 
a charge of undue influence where, in 
addition to proof of such relation and 
of a benefaction to, or m the interest 
of, the fiduciary, there are further 
circumstances to show activity on 
beneficiary’s part in procuring execu¬ 
tion of the will 

Mo—Powell V Raleigh, App, 244 S 
W2d 387 

13. N J —In re Colton’s Estate, 166 
A 521, 11 N J Misc 410 

14. Cal—In re Everts’ Estate, 125 P 
1058, 163 Cal 449 

In re Rabinowitz’ Estate, 135 P 
2d 579, 68 Cal App 2d 106 

15. N J —^In re Raynolds’ Estate, 27 
A 2d 226, 132 NJEq 141, affirmed 
32 A 2d 353, 133 NJEq 344 

68 C J p 752 note 4 

16 Iowa—Convey v Murphy, 124 
N W 1073, 146 Iowa 154 

68 C J p 752 note 5 

17. Ill—Knudson v Knudson, 46 N 
E 2d 1011, 382 III 492 
Md—Sellers v Qualls, 110 A 2d 73 
b8 CJ p 752 note 6 | 
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Equal division 

Will dividing testatrix' estate ap¬ 
proximately equally between testa¬ 
trix' son and her daughter and son- 
in-law, and revoking a prior will pri¬ 
mal ily in favor of daughter and son- 
in-law, did not indicate that it was 
procured by undue influence on tes¬ 
tatrix by son 

Wis—In re Kaebisch’s Will, 26 N 
W2d 268, 249 Wis 629 

18. Cal—In re Tnbbey's Estate, 1C5 
P2d 603, 58 Cal App 2d 100 

Ind—Cooper v Cooper, 51 NE2d 
100, 114 Ind App 261 
Md—Sellers v Qualls, 110 A 2d 73 
Mo—Snell v Seek, 250 S W 2d 336, 
363 Mo 225 

Or —Corpus Juris quoted m In re 
Detsch’s Estate, 229 P 2d 264, 266, 
191 Or 161 

WVa—Ebcit V Ebert, 200 SB 831, 
120 WVa 722 
68 C J p 752 note 7. 

Promise to wife 

Alleged fact that testator prom¬ 
ised his wife on her deathbed that he 
would not change the basic parts of 
his will did not per se indicate that 
the wife exercised undue influence on 
testator In the execution of his will 
N J —In re Raynolds’ Estate, 27 A 2d 
226, 132 NJEq 141, affirmed 32 A 
2d 353, 133 NJEq 344 
A wife may legitimately urge on 
her husband her views of the manner 
in which he should dispose of his 
property by will, and if she is able 
to convince him that what she urges 
is the proper thing for him to do, or 
otherwise inspire in him a real de¬ 
sire to do It, a finding of undue in¬ 
fluence cannot be based on her urgen¬ 
cy 

Cal —In re Hettermann's Estate, 119 
P2d 788, 48 Cal App 2d 263 

19. Mo —Snell v Seek, 260 S W 2d 
336, 363 Mo 225 

Or—Corpus Juris quoted In In re 
Detsch’s Estate, Or, 229 P 2d 264, 
266, 191 Or 161 

Tex —Craycroft v Crawford, Com 
App, 287 SW 275. 
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may be proof that such a provision would not have 
been made but for such importunity 20 

The mere fact that a wife guides or even domi¬ 
nates her husband, or has acquired an ascendancy 
over him, does not render his will, made m her 
favor, invalid 2i Indeed, il has been held to be 
natural and proper that persons occupying family 
relations should exercise some influence over each 
other and should remember each other in their 
wills,22 and such influence is legitimate and should 
always exist and be encouraged 23 The influence of 
a spouse, however, may become undue if earned to 
the extent of overriding the testator’s volition and 
destroying his free agency 24 The boundary where 
legitimate influence of a spouse ends and illegitimate 
persuasion or coercion begins varies with the cir¬ 
cumstances of each case 25 it has been held that a 
particularly large bequest by a parent of a number 
of children to one having the opportunity unduly to 
influence the testator should be closely scrutinized 26 

Independent advice Where a testator retains an 
attorney to draft his will, making the attorney a 
beneficiary of a substantial portion of his estate. 


such attorney should prompt and insist that the tes¬ 
tator procure independent advice,2*^ but independent 
advice which is incompetent, or perfunctory, or 
given without adequate knowledge of the situation, 
will not suffice 28 Independent advice does not 
necessarily mean the advice of a lawyer, but it may 
consist of the advice of a disinterested competent 
person disassociated from the interest of the pro¬ 
posed beneficiary 29 The obtaining of independent 
advice by the testator has also been required with 
respect to a will prepared by a sole or principal 
beneficiary other than an attorney 20 

Under at least one statute, in order to uphold the 
validity of a will written or prepared by the sole or 
principal beneficiary, who at the time was the con¬ 
fidential agent or legal adviser of the testator, or 
who at the time occupied any other position of con¬ 
fidence or trust towards him, it must appear that 
the testator read or knew the contents of such will 
and had independent advice with reference thereto, 
and by independent advice it is meant the benefit 
of a private conference with a competent and dis¬ 
interested person 22 If^ however, any one of the 


20- Ind —Cooper v Cooper, 51 N E 
2d 100, 114 Ind App 261 
Iowa—^Perkins v Perkms, 90 NW 
65, 116 Iowa 263, 7 Prob Rep Ann 
690 

Or — Corpus Juris quoted in In re 
Betsch's Estate, Or, 229 P 2d 264, 
266, 191 Or 161 

21. Okl—In re Ritter’s Estate, 73 
P2d 161, 181 Okl 309~Canfield v 
Canfield, 31 P 2d 162, 167 Okl 690 
Or— Corpus Juris quoted in In re 
Detsch’s Estate, Or, 229 P 2d 264, 
266, 191 Or 161 
68 C J p 762 note 10. 

22 Ark—Puryear v Puryear, 94 S 
W2d 695, 192 Ark 692—Lavenue v 
Lewis, 46 SW2d 649, 185 Ark 159 
68 C J p 752 note 11 
Social and family relations 
Ind—Cooper v Cooper, 51 NE 2d 100, 
114 Ind App 261 

Or—In re Kelly’s Estate, 46 P 2d 84, 
160 Or 598 

Pa —In re Hausman's Estate, Orph , 
26 Erie Co 26—In re Miller's Es¬ 
tate, Orph , 35 West Co 11 

23. Ind—Cooper v Cooper, 61 NE 
2d 100, 114 Ind App 261. 

Greater latitude 

In determining: whether there has 
been undue influence which will viti¬ 
ate a will, greater latitude is allowed 
between husband and wife with re¬ 
spect to persuasion or suggestion, be¬ 
cause of the marital relation 
N.J —In re Raynolds’ Estate, 27 A 2d 
226, 132 ISrjBq 141, afllrmed 32 A 
2d 353, 133 N JEq 344. 


24 Ala —Cook v Morton, 1 So 2d 
890, 241 Ala 188 

Ark —Puryear v Puryear, 94 S W 2d 
696, 192 Ark 692—^Lavenue v Lew¬ 
is, 46 SW2d 649, 185 Ark 159 
Cal—In re Hettermann’s Estate, 119 
P 2d 788, 48 Cal App 2d 263 
Mo—Snell v Seek, 250 SW2d 336, 
363 Mo 225 

N J —In re Raynolds' Estate, 27 A 
2d 226, 132 N JEq 141, affirmed 32 
A 2d 363, 133 N J Eq 344 
Ohio —Lovelady v Rhinelander, 21 
NE2d 1001, 60 Ohio App 493 

25. Mass —^Emery v Emery, 111 N 
E 287, 222 Mass 439 

26. Minn —In re Sperl’s Estate, 103 
NW 502, 94 Minn 421, 10 Prob 
Rep Ann 525 

27. Or—In re Lobb's Will, 160 P 2d 
295, 177 Or 162 

2& Mass—^Reilly v McAuliffe, 117 
ISTE 2d 811, 331 Mass 144 
ludependent advice held uot received 

(1) Pieparation of a will by attor¬ 
ney who shared offices with testatrix' 
attorney who was chief beneficiary 
of will, and who instructed the at¬ 
torney preparing the will as to provi¬ 
sions to be included therein did not 
amount to independent advice, in de-, 
termining whether the will was exe¬ 
cuted by undue influence 

Or—In re Lobb’s Will, 160 F2d 295, 
177 Or 162—In re Lobb's Will, 146 
P 2d 808. 173 Or 414 

(2) Fact that attorney who shared 
offices with testatrix’ attorney who 
was chief beneficiary of will in pre¬ 
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paring will satisfied himself that tes¬ 
tatrix was mentally competent and 
knew contents of will was not enough 
to constitute independent advice —In 
re Lobb’s Will, 160 P 2d 295, 177 Or 
162 

26. Okl—^Anderson v. Davis, 256 P 
2d 1099, 208 Okl 477 
Or—In re Lobb's Will, 160 P 2d 295, 
177 Or 162 

30. Okl—Anderson v Davis, 256 P 
2d 1099, 208 Okl 477 

31. Kan—In re Arney's Estate, 254 
P2d 314, 174 Kan 64—In re Schip- 
pel’s Estate, 218 P 2d 192, 169 Kan 
151—In re Kuhn’s Will, 241 P 1087, 
120 Kan 13 

Physician 

A will executed through efforts of 
testatrix' physician, who was also her 
confidential adviser, by which will 
such physician and another fidu¬ 
ciary became the principal benefi¬ 
ciaries, was invalid because of lack 
of independent legal advice with re¬ 
spect to effect of the will 
Kan—In re Casida's Estate, 131 P 2d 
644, 166 Kan 73 

32. Kan—In re Kuhn's Will, 241 P 
1087, 120 Kan 13 

[Legal advice 

Such statute contemplates more 
than mere legal advice and does not 
require that the independent advice 
must be given by one admitted to the 
bar or by one shown to be well versed 
In all the intricacies of the subject 
of wills 

Kan—^Darby V Hart, 96 P2d 653, 150 
Kan 760. 
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conditions precedent does not exist, the questions 
whether the testator read or knew the contents of 
the will,23 and had independent advice with refer¬ 
ence thereto,2^ becomes immaterial Such a stat¬ 
ute, therefore, has no application where the will 
was not prepared by the sole or principal benefici¬ 
ary, 25 or to a principal beneficiary, who at the time 
of the writing* of the will was not the confidential 
agent or legal adviser of testator, and who did not 
occupy any other position of confidence or trust 
towards him 26 

§ 231, - UnlavTful or Improper Relations 

Moral turpitude is not an essential element of undue 
influence, and the mere existence of illicit relations be¬ 
tween the testator and a beneficiary does not constitute 
undue influence. 

The mere existence of illicit relations does not 
constitute undue influence 27 Moral turpitude is 
not an essential element of undue influence,28 and 
the mere fact that some influence is exercised by a 
person sustaining an improper or adulterous rela¬ 
tion to the testator does not invalidate a will, unless 
it IS further shown that the influence destroys the 
testator’s free agency,29 although while the same 
amount of influence when exercised by a wife might 


be proper, it may become “undue” when exercised 
by one occupying an improper and adulterous rela¬ 
tion to the testator Such illegal relations are ma¬ 
terial only as bearing on the character of the 
beneficiary, which may be important in determining 
the effect of his influence 

§ 232. - Threats 

Threats to the testator producing fear and destroy¬ 
ing his free agency constitute undue influence 

Threats of violence, ^2 litigation,^2 criminal prose¬ 
cution,44 or other matters producing fear,45 which 
place the mind of the testator in subjection and de¬ 
stroy his free agency, constitute undue influence and 
invalidate a will made as a result of them. 

§ 233. - Mental Condition of Testator 

The physical and mental condition of the testator 
IS important m considering the existence of undue influ¬ 
ence, since conduct which might be held insufficient to 
influence unduly a person of normal mental strength 
might be sufficient to operate on a failing mmd The 
mere fact that a testator is eccentric, or dislikes some of 
the natural objects of his bounty, does not establish un¬ 
due influence. 

Although undue influence presupposes testamen¬ 
tary capacity,46 the physical and mental condition 


33. Kan—In re Arney's Estate, 254 
P2d 314, 174 Kan 64 

34. Kan—In re Arney’s Estate, su¬ 
pra—In re Schippel’s Estate, 218 P 
2d 192, 169 Kan 151 

35. Kan —Smith’s Estate v Davis, 
212 P2d 322, 168 Kan 210—In re 
Horton’s Estate, 118 P 2d 627, 164 
Kan 269 

68 C J p 753 note 15 
Tofceu gift 

Where scrivener was not the sole 
or principal beneficiary under will 
but received only a token gift there¬ 
under, will was not invalid under 
statute on ground that testatrix had 
no independent advice 
Kan—Smith’s Estate v Davis, 212 
P 2d 322, 168 Kan 210 
Testamentary trustee of major por¬ 
tion of testatrix’ estate was not 
“principal beneficiary” of will within 
statute invalidating will prepared by 
“principal beneficiary” under certain 
conditions, where trustee's only per¬ 
sonal pecuniary interest in estate 
was possible compensation for serv¬ 
ices as trustee 

Kan—In re Porter’s Estate, 187 P 2d 
520, 164 Kan 92 

36. Kan—In re Horton’s Estate, 118 
P2d 527, 154 Kan 269 

37. Or—In re Kelly’s Estate, 46 P 
2d 84, 150 Or 698 

Tex —Holmes v Houston, Civ App , 
241 SW 1039 

Admissibility of evidence of such re¬ 


lations before marriage see infra § 
249 

Weight given such relations see in¬ 
fra § 253 

38 NC—In re Hurdle’s Will, 129 S 
E 589, 190 NC 221 

39. N J—In re Willford's Will, 51 A 
501 

68 C J p 753 note 19 

40 Ind —Kessinger v Kessmger, 37 
Ind 341 

Pa—Dean v Negley, 41 Pa 312, 80 
Am D 620 

41 Cal —In re Ruffino’s Estate, 48 
P 127, 116 Cal 304 

42. Mo—Gay v Gillilan, 5 S W 7, 
92 Mo 250, 1 Am SR 712 

68 C J p 753 note 22 

43 N J —Moore's Ex’rs v Blauvelt, 
15 NJEa 367 

68 C J p 753 note 23 

44. N T —In re Matter of Brunor, 47 
NTS 681, 21 AppDiv 265 

45. NH—^Ford v Ford’s Estate, 197 
A 824, 89 NH 292—Gaffney v 
Coffey, 124 A 788, 81 NH 300 

68 C J p 753 note 25 

46. Cal —In re Greenhill's Estate, 
221 P2d 310, 99 Cal App 2d 155 

Tex —Michalak v Dzierzanowski, 
Civ App , 270 S W 2d 276—Moore v 
Horne, Civ App, 136 S W 2d 638, 
eiror dismissed, judgment correct 

68 C J p 753 note 27 

Admissibility of evidence of mental 
condition see infra § 246. i 
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I Weight to be given evidence of men- 
I tal condition see infra § 258 

Reason for rule 

(1) "The undei lying idea in ’un¬ 
due influence' is that the will of an¬ 
other IS substituted for that of the 
testator If the testator have no will 
or testamentary capacity, there can 
be no substitution of another’s will 
for that of the testator ” 

Idaho—Gwin v Gwin, 18 P 295, 298, 
6 Idaho 271 

Mo—Coipas J’uric cited in Powell v 
Raleigh, App, 244 S W 2d 387, 389 

(2) Undue influence in its essen¬ 
tial elements has no real relation to 
mental incapacity, since mental in¬ 
capacity implies lack of intelligent 
mental power to make a will, while 
undue influence implies within itself 
existence of a mmd of sufficient men¬ 
tal capacity to make a will, if not 
hindered by dominant influence of an¬ 
other in such a way as to make the 
instrument speak the will of the per¬ 
son exercising undue influence, and 
not that of the testator 

Tex—Long v Long, 125 S W 2d 1034, 
133 Tex 96, mandate conformed to. 
Civ App , 129 S W 2d 1206, error dis¬ 
missed 138 SW2d 798, 133 Tex 
623 

QnefftLOU of undue mflueuce cannot 
be separated from question of tes¬ 
tamentary capacity in a will contest 
Iowa—Olsen v Corporation of New 
Melleray, 60 NW2d 832, 245 Iowa 
407—In re Rogers' Estate, 47 N. 
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of the testator is of primary importance in con¬ 
sidering the existence of undue influence,and that 
which would not be such undue influence as to avoid 
a will in the case of a person of sound mind, good 
health, and intelligence may be such when exercised 
on a person of failing mind, poor health, and other 
mental and bodily enfeeblements Mere sound¬ 
ness of mind and body, however, does not imply 
immunity from undue influence Notwithstanding 
the susceptibility of a weakened mental state to 
yield to undue influence, in order to invalidate a 
w'lll because of such influence on a testator who is 
in such a mental state, it must be shown that in- 


WILLS § 233 

fluence was exerted which destroyed his free agen¬ 
cy so Whether influence over an extremely aged 
testator, having a weak mind and suffering from 
serious, disabling physical illness, was such as to 
overcome his will and control, depends on the cir¬ 
cumstances of each case.^l 

Eccentricity. The mere fact that a testator is 
highly eccentric, filthy, forgetful, miserly, or inat¬ 
tentive, does not compel a conclusion of susceptibili¬ 
ty to undue influence 

Dislikes. The fact that the testator was preju¬ 
diced against, or had an aversion for, some of the 
natural objects of his bounty does not establish un- 


W2d 818, 242 Iowa 627—In re 
Klein's Estate, 42 NW26. 693. 241 
Iowa 1103—In re Lochmiller'a Es¬ 
tate, 30 NW2d 136, 238 Iowa 1232 
—In re Telsrow's Estate, 22 NW 
2d 792, 237 Iowa 672—In re Bns- 
mmger’s Estate, 296 NW 814, 230 
Iowa 80 

Weiglit given testamentaxy capacity 
Fact that testator was possessed 
of testamentary capacity at time of 
execution of alleged will, and that 
down to such time and even there¬ 
after he was of keen and active mind, 
were considerations of great weight 
in determining testator’s suscepti¬ 
bility to undue influence, but they 
were not conclusive 
Mass—Livermoie v Seward, 41 NE 
2d 290, 311 Mass 389 

47. Ark—Brown v Emerson, 170 S 
W2d 1010, 205 Ark 735—Hyatt v 
Wroten, 43 S W 2d 726, 184 Ark 
847 

Cal —In re Leonard's Estate, 207 P 2d 
G6, 92 Cal App 2d 420 
Iowa—Shaw v Duro, 14 NW2d 241, 
234 Iowa 778 

Mmn—In re Wilson’s Estate, 27 N 
W2d 429, 223 Mmn 409—In re Ste¬ 
phens* Estate, 293 NW 90, 207 
Minn 597 

Mo—Powell V Raleigh, App, 244 S 
W2d 387 

N J—In re Raynolds’^ Estate, 27 A 2d 
226, 132 NJEa 141, affirmed 32 A 
2d 353, 133 N JEq 344 
NY-In re White’s Will, 114 NTS 
2d 431, 280 AppDiv 454 
Okl—^Anderson v Davis, 256 P 2d 
1099, 208 Okl 477 

Or —In re Brown's Estate, 108 P 2d 
775, 165 Or 575 
68 C.J p 753 note 28. 

Strength of snlnd 

(1) Where eighty-four year old tes¬ 
tatrix had a strong mind and will of 
her own, and no one had a dominant 
influence over her or was active in 
preparation or execution of will ex¬ 
cept as directed by her, there was no 
undue influence 

Ala—Hyde v Norris, 35 So 2d 181, 
250 Ala 513. 


(2) One may by will dispose of his 
property as he sees fit, and he is en¬ 
titled to act on his own prejudices, 
but the law is rigid in insisting that 
one of weak mind, whether from in¬ 
herent causes or by reason of illness, 
shall not be imposed on by the art 
and craft of designing persons 

Pa—In re Patti’s Estate, 1 A 2d 791, 
133 Pa Super 81 

(3) For a contestant to succeed in 
invalidating a will on ground of un¬ 
due influence, there must be shown 
weakness of mind, and that the tes¬ 
tator's desire was thwarted by the 
imposition of a stronger dominating 
influence 

N J —In re White's Estate, 20 A 2d 
412, 129 N JEq 666 

(4) Where will appears to be more 
that of person who drew it, urged its 
execution and benefits therefrom, 
than that of testatrix, who was weak 
and feeble and had had no test made 
of her mental capacity, whole pro¬ 
ceeding is open to suspicion that will 
was obtained by undue pressure 

Va —Ferguson v Ferguson, 192 S E 
774, 169 Va 77 

Very little difference exists with 
respect to law which applies to prin¬ 
ciples of unsound mind and undue 
influence affecting validity of will 
Cal —^In re Hansen’s Estate, 100 P 2d 
776, 38 Cal App 2d 99 
Tact that testator could not read 
does not justify setting will aside on 
ground of undue influence 
DC—Mann v Cornish, 185 F 2d 423, 
87 US App D C 110, certiorari de¬ 
nied 71 set 802, 341 US 932. 95 
LEd 1361 

48. Cal —In re Little's Estate, 72 
P2d 213, 23 Cal App 2d 40 
Ga—Northwestern University v 

Crisp, 88 SE2d 26, 211 Ga 636— 
Bowman v Bowman, 55 S E 2d 298 
205 Ga 796—^Fowler v Fowler, 28 
SE2d 458. 197 Ga 53—^Boland v 
Aycock, 12 SE2d 319, 191 Ga 327 
Ind—^Van Ginkle v Mooy, 10 NE2d 
769, 104 Ind App 282 
Iowa—Olsen v Corporation of New 
Melleray, Iowa, 60 NW2d 832, 246 
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Iowa 407—^In re Rogers’ Estate, 47 
NW2d 818, 242 Iowa 627—In re 
Lochmiller’s Estate, 30 N W2d 136, 
238 Iowa 1232—In re Telsrow’s 
Estate, 22 NW2d 792, 237 Iowa 
672 

NH—James v Staples, 174 A 59. 87 
NH 49 

NJ—Hughes V Zeller, 65 A 2d 759, 
3 N J Super 146 

Elkinton v Brick, 15 A 391, 44 
N JEq 154. 1 L R A 161 
Or—In re Brown’s Estate, 108 P 2d 
775, 165 Or 675 

Utah —In re Lavelle’s Estate, 248 P 
2d 372 

68 C J p 748 note 63 
Quantity of influence necessary to 
constitute undue influence see su¬ 
pra § 224 

49. Cal —In re Little's Estate, 72 
P 2d 218, 23 Cal App 2d 40—In re 
Olson’s Estate, 126 P. 171, 19 Cal 
App 379 

50 Ala—Smith V Smith, 56 So 949, 
174 Ala 205 

Ga—Boland v Aycock, 12 S W 2d 319, 
191 Ga 327 

ASere old age is not sufficient to in¬ 
validate a will from a parent or one 
m loco parentis to a child, although 
it IS a fact to he considered in de¬ 
termining whether undue influence or 
persuasion was exercised 
Md —^Henkel v Alexander, 83 A 2d 
866, 198 Md 311 

Policy of law is to hold wills valid 
wherever possible, especially where 
testator is an old person, reasonably 
easily influenced, and forgetful 
Fla—In re Starr's Estate, 170 So 
620, 125 Fla 536 
Deathbed will 

Fact that the testator was on his 
deathbed when he executed a will is 
not a sufficient argument against its 
validity 

NT—In re Brown’s Estate, 257 NY 
S 864, 143 Misc 688 

51. Va—^Ferguson v, Ferguson, 192 
S B 774, 169 Va 77. 

52. Wyo —In re Nelson’s Estate, 266 
P.2d 238, 72 Wyo 444. 
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§§ 233-236 WILLS 

due influence,53 unless the grievance was engendered 
or intensified by the beneficiary under the will 

§ 234. Subsequent Ratification o£ Will 

In some jurisdictions, a will is not void where it 
appears that, after its execution, the testator recognized 
or ratified the will in some way, although there is also 
authority to the contrary 

According to some authority, a will will not be 
declared void when it appears that, after the execu¬ 
tion of the will, the testator became free from the 
fraud or undue influence and then recognized or 
ratified the will in some way,^^ as by leaving it un¬ 
canceled for a long time,^® or by republishing the 
will Where the testator has had the unhampered 
opportunity to revoke his will subsequent to the 
operation of an undue influence on him, but makes 
no change in it, the court as a general rule con¬ 
siders the effect of the testimony bearing on undue 
influence in a large measure destroyed There is 
authority to the contrary, however, holding that a 
will once void for fraud or undue influence is always 
void unless it has been revived by republication 

§ 235. Origin of, and Persons Chargeable 
With, Undue Influence 

In some jurisdictions undue influence may invalidate 
a will m favor of someone other than the person exert¬ 
ing such influence, although the beneficiary was ignorant 
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thereof Elsewhere, the Influence must emanate from the 
beneficiaries or those interested in them 

One charged with exercising undue influence over 
the testator need not be a beneficiary under the 
contested will,^® and undue influence may invalidate 
a will m favor of someone other than the person 
exerting such influence In some jurisdictions it 
has been held that a will may be invalidated be¬ 
cause of undue influence of which the beneficiary 
was Ignorant,®2 and that it is immaterial whether or 
not the influence was exerted at the request or with 
the consent of the beneficiary,® 3 although elsewhere 
it has been held that, to vitiate a will, the influence 
must emanate from the beneficiaries or those inter¬ 
ested in them The exercise of effort which 
produces the will need not be by the beneficiary 
directly but may be through an agency,®® or by a 
third person.®® 

In at least one jurisdiction it has been held that a 
boy twelve years of age could not be charged with 
undue influence Persons may exercise undue 
influence in behalf of a charitable or religious insti¬ 
tution so as to nullify a will made m pursuance 
thereof ®3 

§ 236. Operation and Effect 

Undue influence exercised by anyone, whether he op 
another gains by its exeicise, renders worthless the will 
thus procured, but it is generally held that where some 


53 Tex—Dannenbauer V Messerer's 

Estate, CivApp, 62 S W 2d 235 
6S C J p 764 note 31 
54, Tex—^Dannenbauer v Messerer's 
Estate, supra 

65 SC—Smith v Whetstone, 39 S 
E 2d 127, 209 SC 78 

Fair V Thompson, 25 SCL 15 
Approval not subject to infLueuce 
A claim that will was result of un¬ 
due influence necessarily involves an 
inquiry into effect of the alleged in¬ 
fluences on testator’s mind, and his 
approval of the will at a time and 
place where he was not subject to 
such influences tends to rebut claim 
that will resulted from them 
Conn—Babcock v Johnson, 19 A 2d 
416, 127 Conn 643 

56 N J —In re Raynolds' Estate, 27 
A 2d 226, 132 N J Eq 141, affirmed 
32 A 2d 353, 133 K J Eq 344 

68 C J p 754 note 33 

57 N J —In re Baynolds' Estate, su¬ 
pra 

58 SC—Smith v Whetstone, 39 S 
E 2d 127. 209 S C 78 

Mentally oozapeteut testator 
Tenn—Cude v Culberson, 209 SW 
2d 606, 30 Tenn App 628 

59. Mich —^Haines v Hayden, 54 N 
W 911, 95 Mich 332, 35 Am S 666 
€8 C J p 754 note 34. 


Revival of will induced by undue in¬ 
fluence by codicil see infra § 303 
If a will Is Invalid when zoade, 
there can be no ratification of it 
even though, after discovery of the 
misrepresentation, the testator al¬ 
lows the will to stand 
Or—In re Rosenberg's Estate, 246 F 
2d 858, 196 Or 219 

60- Ind—Conner v First N’at Bank 
in Wabash, 76 HE 2d 262, 118 Ind 
App 173, rehearing: denied 77 N E 
2d 698, 118 Ind App 173—Work¬ 
man V Workman, 46 N E 2d 718, 113 
Ind App 245 

Activity Imputed to beneficiary 

(1) Where a wife is active in ob¬ 
taining: the preparation and execu¬ 
tion of a contested will making her 
husband sole beneficiary wife’s activi¬ 
ty IS imputed to the husband 

Cal —In re Trefren’s Estate, 194 F 2d 
674, 86 Cal App 2d 139 

(2) It Is not the law that confiden¬ 

tial adviser who has opportunity to 
influence a testatrix and aids her in 
making of the will must directly ben¬ 
efit as a devisee thereunder for the 
burden of going ahead to shift to the 
Protestants in the will contest and if 
the beneflciary is a spouse of the 
confidential advisor the activity of 
the latter may be imputed to the for¬ 
mer. I 


Cal —In re Lekos* Estate, 240 P 2d 
387, 109 Cal App 2d 42 

61. Md —Sellers v Qualls, 110 A 2d 
73 

62. Ind —Johnson v. Samuels, 114 H 
B 977, 186 Ind 56—Barr v Sum¬ 
ner, 107 NE 675, 109 NE 193, 183 
Ind 402 

63. Wash —In re Hanson’s Estate, 
14 F2d 702, 169 Wash 637 

ParticipatloiL by bexieficlary 

Where a will is procured by undue 
influence, it is not essential that the 
beneflciary participated in thus pro¬ 
curing it, and where it is so procured 
the intention to make a will is absent 
regardless of who may be the guilty 
agent 

Ala—Little v Sugg, 8 So 2d 866, 243 
Ala 196 

64. Ky —Stutiville’s Ex'rs v Wheel¬ 
er, 219 SW 411, 187 Ky 361 

68 C J p 754 note 37. 

65. Ky—McKinney v Montgomery, 
248 S W 2d 719—Stewart v Doug¬ 
las, 29 SW2d 637, 235 Ky 121 

66. Ky—McKinney v Montgomery, 
248 S W2d 719—Fmson v Stratton, 
295 S W 869, 220 Ky 657 

67. Ky —^Purdy's Adm’r v Evans, 
160 SW 1071, 156 Ky 342 

68. Mo —Clark v Commerce Trust 
Co. 62 SW 2d 874. 233 Mo 243. 
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of the provisions of a will are void for fraud or undue 
influence the whole will is not necessarily rendered in¬ 
valid, and the portions not affected may be given effect 

Since a will is rendered invalid by fraud, or un¬ 
due influence, as discussed supra § 221, or mistake, 
supra 223, the will is invalid even though the fraud 
or undue influence may have been exercised by only 
one of the beneficiaries,or by persons who were 
not named in the will at all Undue influence ex¬ 
ercised by anyone, whether he or another gains by 
Its exercise, renders worthless the will thus pro- 
cuied,^^ and in legal effect, such an instrument is 
not a will at all *^2 The effect of declaring the whole 
will void because of undue influence is to render 
ineffectual a clause therein revoking all former 
wills 

Partial invalidity In the absence of statutory 
provision to the contrary, it is generally held that, 
where some of the provisions of a will are void for 
fraud or undue influence, which can be separated 


WILLS §§ 236-237 

from the valid parts of the will without doing injus¬ 
tice to the beneficiaries,'^^ or impairing the general 
intent of the testator,the whole will is not render¬ 
ed invalid, and the portions not affected with un¬ 
due influence will be given effect Under a stat¬ 
ute providing that, in a will contest case, the issue 
shall be made up whether or not the writing pro¬ 
duced IS the will of the testator, it has been held 
that the will produced must be free from undue in¬ 
fluence in its entirety or it is not his will at all 

Noncontesting clause Where a will is void be¬ 
cause of undue influence, a provision therein pro¬ 
hibiting heirs from contesting it has been held also 
to be invalid 

§ 237. Presumptions and Burden of Proof 

As a general rule it will be presumed that neither 
fraud nor undue influence entered into the making of a 
will, and ordinarily the party who alleges fraud or undue 
influence has the burden of proof on these issues 


69 Or —In re Rosenberg's Estate, 
246 P2d 858, 196 Or 219-—In re 
Kelly’s Estate, 46 P 2d 84, 150 Or 
598 

68 C J p 754 note 43. 

70. Pa—In re Stirk's Estate, 81 A 
187, 232 Pa 98 

68 C J p 754 note 44 

71. Neb—Gidley v Gidley, 265 NW 
245, 130 Neb 419 

72. Or—In re Porter’s Estate, 235 
P2d 894, 192 Or 483 

73. Tex—Corpus Juris cited m 
Womack v Woodson, CivApp, 169 
S W2d 786, 787 

68 C J p 764 note 46 

74i. Iowa —Corpus Juris quoted iu 
In re Ankeny's Estate, 28 NW 2d 
414, 420, 288 Iowa 754—In re Hol¬ 
lis' Estate. 12 NW2d 576, 234 

Iowa 761 

68 C J p 764 note 46 

75. Iowa —Corpus Juris quoted In 
In re Ankeny’s Estate, 28 NW2d 
414, 420, 238 Iowa 764 
68 C J p 754 note 47 
IdlBtake 

Where testatrix by her will left the 
residue of her estate m trust for the 
purchase of flowers for the family 
graves on stated occasions, and by 
codicil revoked two specific pecuniary 
bequests for the reason that they 
would invade the residue, and several 
years after her death it appeared that 
the residuary trust was more than 
sufficient to accomplish the trust 
purposes, It was held that the revoca¬ 
tion of the pecuniary bequests was 
made under a mistake of fact and was 
therefore provisional, and there be¬ 
ing ample funds available the spe¬ 
cific legacies were ordered paid out 


of principal, with interest on the leg¬ 
acies as provided by statute 
Pa—In re Convey’s Estate, 70 Pa 
Dist & Co 612, 66 Montg Co 94 

76. Colo—In re Holmes’ Estate, 66 
P2d 1333, 98 Colo 360 
Conn—Pepin v Ryan, 47 A 2d 846, 
133 Conn 12 

Iowa—Olsen v Corporation of New 
Melleray, 60 NW2d 832, 245 Iowa 
407—Coipus Juris quoted m In re 
Ankeny’s Estate, 28 NW2d 414, 
420, 238 Iowa 764 

Md —Goertz v McNally, 44 A 2d 446, 
185 Md 170 

Mass—^Wellman v Carter, 190 NB 
493, 286 Mass 237 

Neb—In re Kajewski's Estate, 279 
NW 185, 134 Neb 485 
N J —Corpus Juris cited In Re Bar- 
ties’ Will, 19 A 2d 17, 129 N J Eq 
280 

Okl—In re Herrley’s Estate, 276 P 
2d 247. 

Pa—In re Mornsh’s Estate, Orph , 60 
Montg Co 130, reversed on other 
grrounds 40 A 2d 907, 156 Pa Super 
394 

68 C J p 754 note 48 

Partial probate see infra § 312 

Entire will invalid 

(1) Where will contest was tried 
and jury instructed on theory that 
entire will was invalid if it was pro¬ 
cured by undue influence and con- 
testee did not undertake to show 
which part of will was caused by un¬ 
due influence, decree declaring will 
to be wholly Invalid was not objec¬ 
tionable 

Iowa—^In re Biker’s Estate, 6 NW 
2d 318, 233 Iowa 316 

(2) Where contestant contended 
that entire will was invalid on ground 
of undue influence, but there was no 
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evidence that bequests to others than 
proponent were subject of any undue 
influence, instruction that if jury was 
reasonably satisfied that any of the 
bequests were not procured by undue 
influence, exercised by proponent on 
testatrix, jury could not find a ver¬ 
dict for contestant, on ground of un¬ 
due influence was not erroneous 
Ala—Shelton v Gordon, 40 So 2d 95, 
252 Ala 187 

(3) Generally, if the whole will is 
the result of the presence of undue 
influence, probate of the whole will 
must be refused 

Cal —^In re Webster’s Estate, 110 P 2d 
81, 43 CalApp2d 6, rehearing de¬ 
nied 111 P2d 8S5, 43 CalApp2d 6 
BevocatioTL clause 

Pact that jury in will contests 
found that residuary clause of one 
of the wills was obtained by undue 
influence exercised by the residuary- 
legatees, and devisees would not au¬ 
thorize the court in declaring as a 
matter of law that the revocation 
clause in such will and the clause ap¬ 
pointing one of the devisees as exec¬ 
utor were obtained by undue influ¬ 
ence 

Cal —^In re Webster's Estate, supra 
False and frandnlent statement by 
one of two beneficiaries under will 
which induced execution thereof 
makes will void only as to benefi¬ 
ciary guilty of the fraud 
Iowa—In re Ankeny's Estate, 28 N 
W 2d 414, 238 Iowa 754—In re Hol¬ 
lis' Estate, 12 NW2d 676, 234 Iowa 
761 

77. Mo—McCarthy v Fidelity Nat, 
Bank & Trust Co, SO S W 2d 19, 
326 Mo. 727, 69 ALR 1122 

78- Cal —In re Baker’s Estate, 168 
1 P. 881, 176 Cal 430. 
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§ 237 WILLS 


As a general rule, neither fraud nor undue in¬ 
fluence will be presumed,but, on the contrary, 
where there is due execution of the will by a per¬ 
son of sound mind,^® a lack of undue influence is 
presumed,81 and the presumption is that the testator 
executed his will while free from restraint,82 espe¬ 


cially where he retains the will in his possession 
without attempting to cancel or destroy it 83 it is 
the general rule that the burden of proof as to the 
issues of fraud or undue influence is on contestant 
or party who alleges their existence and exercise 84 
It is likewise true, strictly speaking, that this burden 


79. Cal—In re Arnold’s Estate, 107 
P 2d 25, 16 Cal 2d 573 

In re Llewellyn's Estate, 189 P 
2d 822, 83 Cal App 2d 534, heanngr 
denied 191 P 2d 419, 83 Cal App 2d 
634—In re Comino’s Estate, 131 P 
2d 599, 55 Cal App 2d 806 
Mich —In re Hannan’s Estate, 23 N 
W2d 222, 315 Mich 102—In re 

Reed’s Estate, 263 NW 76, 273 
Mich 334—Maynard v Vinton, 26 
NW 401, 59 Mich 139, 60 Am Rep 
276 

Mo—^Winn v Matthews, 137 S W 2d 
632, 235 Mo App 337 
N J —In re Nixon’s Will, 41 A 2d 119, 
136 N J Eq 242 

N Y —In re Bene way's Will, 71 N T S 
2d 361, 272 App Div 463—In re 
Morrison’s Will, 60 N T S 2d 546, 
270 App Div 552, affirmed 69 NB 
2d 814, 296 NY 652 
Or—In re Rosenberg's Estate, 246 
P 2d 858, 196 Or 219 
WVa—Ebert v Ebert, 200 SE 831, 
120 WVa 722 

Wis—In re Knierim’s Will, 68 NW 
2d 545, 268 Wis 596—In re Maxcy’s 
Estate, 46 NW2d 479, 258 Wis 360 
—In re Kaebisch’s Will, 26 NW 
2d 268, 249 Wis 629 
68 C J p 755 note 51 
There must be proof of undue influ¬ 
ence, either in fact or presumptively 
Mo—^Early v Koelbel, 273 S W 2d 
312—^Hamilton v Steimnger, 168 
S W2d 59, 360 Mo 698 
lu Kentucky 

(1) In considering whether a pre¬ 
sumption of undue influence is ever 
created with a resulting shift in the 
burden of proof, it has been held that 
neither opportunity to exercise un¬ 
due influence nor the existence of 
confidential relations between a testa¬ 
tor and a beneficiary, or both are 
enough m and of themselves to jus¬ 
tify the judicial conclusion that the 
instrument is not a freely executed 
will, nor IS merely an unjust or un¬ 
natural disposition of an estate, or 
even the exclusion of a child who is 
normally the object of the testator’s 
bounty, sufficient to justify that con¬ 
clusion These conditions, however, 
have a cumulative effect, and where 
the beneficiary exercised control of 
the testator and was actively con¬ 
cerned with the preparation of the 
will of one whose mental faculties 
were so impaired as to render him 
susceptible to selfish or improper in¬ 
fluence, and the will is grossly un¬ 
reasonable and plainly inconsistent 
with the testator's natural and moral 
duty to his family and is opposed to 


his express purpose, the circumstanc¬ 
es are indeed persuasive, and if all of 
these factors are present, there is a 
presumption of fact, although not 
conclusive, that the instrument was 
not executed by a free and unhamper¬ 
ed will and a fixed purpose This 
statement as to the rise of a pre¬ 
sumption or inference of fact is but 
to say that it transfers the burden of 
persuasion to the proponents of the 
will The unfolding of the story 
reaches a stage where reason sug¬ 
gests that conditions were not what 
they would have been normally To 
avoid confusion, it may be interpolat¬ 
ed that this presumption is not a pre¬ 
sumption o-f law and does not relieve 
the contestants of continuing to car¬ 
ry the burden of proof 
Ky—Gay v Gay, 215 S W 2d 92, 308 
Ky 539 

(2) In an earlier decision it was 
held that influence cannot be pre¬ 
sumed and every presumption is in¬ 
dulged in favor of the will, and proof 
tending to establish the existence of 
undue influence must be adduced 
Ky—Kiefer's Ex’r and Ex’x v Dei- 
bel, 166 SW2d 430, 292 Ky 318 
80. Cal—In re Comino’s Estate, 131 
P2d 599, 55 Cal App 2d 806 
Del—Conner v Brown, 3 A 2d 64, 
9WWHarr 529 

Fla —In re Aldrich’s Estate, 3 So 2d 
856, 148 Fla 121 

Kan —^Anderson v Anderson, 76 P 2d 
825, 147 Kan 273 

Ky —^Kiefer’s Ex’r and Ex'x v Deibel, 
166 S W 2d 430, 292 Ky 318—Higgs’ 
Ex’x V Higgs’ Ex’x, 150 S W 2d 
681, 286 Ky 236 

Neb —In re Heineman’s Estate, 13 N 
W2d 569, 144 Neb 442 
Ohio —Goodwin v Basinger, 6 Ohio 
Supp 338 

Okl—Myers v Myers, 266 P 452, 130 
Okl 184 

Pa—Williams v McCarroll, 97 A 2d 
14, 374 Pa 281—^In re King’s Es¬ 
tate, 87 A 2d 469, 369 Pa 523— 
In re De Maio’s Estate, 70 A 2d 339, 
363 Pa 559—In re Ross’ Estate, 49 
A 2d 392, 355 Pa 112. 

In re Melvin’s Estate, Orph, 45 
Lack Jur 229—In re Gayman’s Es¬ 
tate, Orph , 21 Northumb Leg J 149 
—In re Hochberger’s Estate, Orph, 
63 York Leg Rec 26 
Tenn —Burrow v Lewis, 142 S W 2d 
758, 24 Tenn App 253 
Tex— Frost Nat Bank v Boyd, Civ 
App. 188 SW2d 199, affirmed 196 
SW2d 497, 145 Tex 206, 168 AL 
R 1326—^Hulme v Jaschke, Civ 
App, 168 SW2d 326, error refused j 
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Wash —In re Schafer’s Estate, 113 
P 2d 41, 8 Wash 2d 517. 

68 C J p 765 note 52 
81 Iowa—In re Huston’s Estate, 27 
NW2d 26, 238 Iowa 297 
Pa—In re King’s Estate, 87 A 2d 469, 
369 Pa 623—In re De Maio’s Es¬ 
tate, 70 A 2d 339, 363 Pa 669—In re 
Quern's Estate, 62 A 2d 909, 361 Pa 
133—In re Ross' Estate, 49 A 2d 
392, 355 Pa 112—^In re Cressman’s 
Estate, 31 A 2d 109, 346 Pa 400—In 
re Pusey’s Estate, 184 A 844, 321 
Pa 248, certiorari denied Lavely v 
Young Women's Christian Ass’n of 
Pittsburgh. 67 S Ct 36, 299 U S 672, 
81 LEd 422, rehearing denied 57 
set 114, 299 US 621, 81 LEd 458 
In re McFadden’s Estate, 108 A 
2d 247, 177 Pa Super 37 
In re Gluck’s Estate, Orph, 43 
Lack Jur 101—In re Gayman’s Es¬ 
tate, Orph , 21 Northumb Leg J 149 
—In re Hochberger’s Estate, Orph, 
63 York Leg Rec 25—In re Lauer's 
Estate, Orph, 68 York Leg Rec 157 
—In re Hollinger’s Estate, Orph, 
58 York Leg Rec 17, affirmed 41 A 
2d 564, 351 Pa 364 
Prior incompetexLcy of testator 

Where prior incompetency of a tes¬ 
tator IS shown, pioponents of a will 
have the burden of proving that no 
undue influence was exerted at the 
time of preparation and execution of 
the will 

Pa—In re Schuhmacher’s Estate, 58 
PaDist & Co 561 

82. Del —Conner v Brown, 3 A 2d 64, 
9 WWHarr 529 

Ky—Ramsey v Howard, 158 S W 2d 
981, 289 Ky 389 

Ohio —In re Blickensderfer’s Will, 13 
Ohio Supp 93 

Pa—In re Seidel's Estate, 185 A 
213, 322 Pa 142 

Tenn —Burrow v Lewis, 142 S W 2d 
758, 24 Tenn App 253 
Tex—^Fiost Nat Bank v Boyd, Civ 
App, 188 SW2d 199, affirmed 196 
S W2d 497, 145 Tex 206, 168 ALR 
1326 

Wash—In re Schafer’s Estate, 113 
P2d 41, 8 Wash 2d 617. 

68 C J p 766 note 53 

83. Mich—^Pierce v Pierce, 38 Mich 
412 

84. Ala —Shelton v Gordon, 40 So 2d 
96, 262 Ala 187—Cox v Martin, 34 
So 2d 463, 260 Ala 401—Kahalley 
V Kahalley, 28 So 2d 792, 248 Ala 
624—Street v Street, 22 So 2d 35, 
246 Ala 683 

Ariz—In re Westfall’s Estate, 246 
P 2d 951, 74 Ariz 181—^In re Hesse’s 
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Estate, 157 P 2d 347, G2 Ariz 273 
—In re Morrison’s Estate, 103 P 2d 
669, 55 Aiiz 504 

Ark—Jones v National Bank of Com¬ 
merce m Memphis, 249 S W 2d 105, 
220 Ark 665—^Werbe v Holt, 237 
SW2d 478, 218 Ark 476—Walsh 

V Pairhead, 219 S W 2d 941, 215 
Ark 218—Parette v Ivey, 190 S 
W2d 441, 209 Ark 364—McWil¬ 
liams V Neill, 166 SW2d 344, 202 
Ark 1087 

Cal—In re Pinkler's Estate, 46 P2d 
149, 3 Cal 2d 684 

In re Doty's Estate, 201 P 2d 823, 
89 Cal App 2d 747—In re Llewel¬ 
lyn’s Estate, 189 P 2d 822, 83 Cal 
App 2d 634, hearing denied 191 P 2d 
419, 83 Cal App 2d 534—In re Del 
Fosse’s Estate, 154 P 2d 734, 67 Cal 
App 2d 490—In re Agnew's Estate, 
161 P2d 126, 6S Cal App 2d 553— 
In re Lewis’ Estate, 149 P 2d 61, 64 
Cal App 2d 480—In re Hull’s Estate, 
146 P2d 242, 63 Gal App 2d 135— 
In re Comino’s Estate, 131 P 2d 599, 
65 Cal App 2d 806— Corpus Juris 
quoted in In re Eakle’s Estate, 91 
P2d 954, 958, 33 Cal App 2d 379— 
In re Burns’ Estate, 80 P 2d 77, 26 
Cal App 2d 741—In le Peterson’s 
Estate, 57 P 2d 584, 13 Cal App 2d 
709 

Conn—Pepin v Ryan, 47 A 2d 846, 
133 Conn 12 

Del —Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

DC—Mann v Cornish, 185 P 2d 423, 
87 U S App D C 110, certiorari de¬ 
nied 71 set 802, 341 US 932. 95 
LEd 1361 

Fla—In re Peters’ Estate, 20 So 2d 
487, 165 Fla 453—In re Aldrich’s 
Estate, 3 So 2d 856, 148 Fla 121— 
Wartmann v Burlson, 190 So 789, 
139 Fla 458 

Idaho —Swaringen v Swanstrora, 175 
P2d 692, 67 Idaho 245 

Ill—Lake v Seitfert, 102 NE2d 294, 
410 Ill 444—Schlachter v Schlach- 
ter, 71 NB2d 153, 396 Ill 184— 
Ginsberg v Ginsberg, 198 NB 432, 
361 Ill 499 

Iowa—Olsen v Corporation of New 
Melleray, 60 NW2d 832, 245 Iowa 
407—In re Ransom’s Estate, 57 N 
W2d 89, 244 lowa 343—In re Rog¬ 
ers' Estate, 47 NW 2d 818, 242 
Iowa 627—In re Hadley's Estate, 45 
NW2d 140, 241 Iowa 1280—In re 
Klein’s Estate, 42 NW2d 693, 241 
lovra 1103—In re Huston’s Estate, 
27 NW2d 26, 238 Iowa 297—Shaw 

V Duro, 14 NW2d 241, 234 Iowa 
778—In re Heller’s Estate, 11 NW 
2d 686, 233 Iowa 1356—In re Beh- 
rend’s Will, 10 NW2d 651, 233 
Iowa 812—In re Eiker’s Estate, 6 
NW2d 318, 233 Iowa 316—^In re 
Cocklin’s Estate, 5 NW2d 677, 232 
Iowa 266 

Kan —^In re Birney’s Estate, 281 P 2d 
1098, 177 Kan 624—In re Davis’ 
Estate, 259 P 2d 211, 175 Kan 107 
—Smith’s Estate v- Davxs, 212 P.2d 


! 322, 168 Kan 210—In re Walter’s 

Estate, 208 P 2d 262, 167 Kan 627 
—In re Hall's Estate, 195 P 2d 612, 
165 Kan 465—Anderson v Ander¬ 
son, 76 P2d 825, 147 Kan 273 

Ky—Kiefer's Ex’r and Ex'x v Dei- 
bel, 166 SW2d 430. 292 Ky 318— 
Higgs’ Ex’x V Higgs’ Ex’x, 150 S 
W2d 681, 286 Ky 236—Martin v 
Combs. 145 S W 2d 108, 284 Ky 
530 

Me—In re Cox’ Will, 29 A 2d 281, 
139 Me 261—In re Loomis’ Will, 
174 A 38, 133 Me 81 

Md —Koppal V Soules, 56 A 2d 48, 
189 Md 346 

Mass—Morin v Morin, 124 N E 2d 
251—Arcieri v Burke, 64 N E 2d 
363, 319 Mass 21—O'Brien v Col¬ 
lins, 53 NE2d 222, 315 Mass 429 
—Viens V Viens, 19 N E 2d 306, 
302 Mass 366—Mirick v Phelps, 8 
NE2d 749, 297 Mass 250—Briggs 
V Weston, 2 NE2d 466, 294 Mass 
452 

Mich —In re Sprenger’s Estate, 60 N 
W2d 436, 337 Mich 514—^In re 

Kenealy’s Estate, 59 N W 2d 38, 
336 Mich 657—In re Johnson’s Es¬ 
tate, 40 NW2d 163, 326 Mich 310 
—In re Kramer's Estate, 37 NW 2d 
564, 324 Mich 626—In re Hannan’s 
Estate, 23 NW2d 222, 315 Mich 
102—In re Thiede’s Estate, 4 N 
W 2d 47, 301 Mich 658—In re 

Getchell’s Estate, 295 NW 360, 295 
Mich 681—In re Livingston’s Es¬ 
tate, 295 NW 343, 295 Mich 637 
—In re Brady's Estate, 296 NW 
230, 295 Mich 472—In re Teller's 
Estate. 284 NW 696, 288 Mich | 
193—In re Haskell's Estate, 278 N | 
W 668, 283 Mich 513—In re Cotch- 
er’s Estate, 264 NW 326, 274 Mich 
154—In re Reed’s Estate, 263 NW. 
76, 273 Mich 334 

Mmn —Appeal of Borstad, 46 N W 
2d 828, 232 Mmn 365—In re Schu- 1 
macher’s Estate, 39 NW2d 604, 
229 Minn 382—^In re Bergquist’s 
Estate, 1 NW2d 418, 211 Mmn 
380—In re Mazanec's Estate, 283 
NW 745, 204 Mmn 406 

Mo —Fletcher v Ringo, 164 S W 2d 
904—^Hahn v Brueseke, 165 SW 
2d 98, 348 Mo 708—^Larkin v Lar¬ 
kin, 119 S W 2d 351—Rex v Mason¬ 
ic Home of Missouri, 108 S W 2d 
72, 341 Mo 689 

Doll V Fricke, 171 S W 2d 755, 
237 Mo App 1148 

Neb—In re Maruska’s Estate, 64 N 
W2d 734. 158 Neb 723—In re O’¬ 
Donnell’s Estate, 64 NW2d 116, 
168 Neb 58‘3—^In re Benson’s Es¬ 
tate, 46 NW2d 176, 153 Neb 824 
—In re Farr’s Estate, 33 NW2d 
454, 160 Neb 67—In* re Johnston’s 
Estate, 25 NW2d 526, 147 Neb 
886—In re Woodward's Estate, 23 
NW2d 75, 147 Neb 270—In re In- 
da’s Estate, 19 NW2d 37, 146 

Neb 179—^In re George'is Estate, 
16 NW2d 80. 144 Neb 887, modi¬ 
fied on other grounds 18 N W.2d 
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68, 144 Neh 915—^In re Heineman's 
Estate, 13 NW2d 669, 144 Neb 
442—In re Bowman’s Estate, 9 N 
W2d 801, 143 Neb 440—In re 

Hagan’s Estate, 9 NW2d 794, 143 
Neb 459, 154 ALR 573—In re 
Kajewski’s Estate, 279 N W 185, 
134 Neb 485—^In re Alton’s Estate, 
258 NW 871, 128 Neb 411 
N J —^In re Davis* Will, 101 A 2d 
521, 14 N J 166—In re Hopper’s 
Estate, 88 A 2d 193. 9 NJ 280— 
In re Livingston’s Will, 73 A 2d 
916, 5 N J 65 

Kuruc V Kuruc, 93 A 2d 421, 
23 N J Super 584—^In re Fleming’s 
Estate, 89 A 2d 54, 19 NJ Super 
565—In re Stroming’s Will, 79 A 
2d 492, 12 NJ Super 217—In re 
Gotchel’s Estate, 76 A 2d 901, 10 
N J Super 208 

In re Nixon’s Will, 41 A 2d 119. 
136 N J Eq 242—In re Heim’s Will. 
40 A 2d 651, 1'36 NJEq 138— 
In re Neuman's Estate, 32 A 2d 
S25, 133 NJEq 532—In re Ray- 
nolds' Estate. 27 A 2d 226, 132 N 
JEq 141, affirmed 32 A 2d 353, 
133 N J Bq 344—In re White’s Es¬ 
tate, 20 A 2d 442. 129 NJEq 566 

In le Loor/s Will, 28 A 2d 281, 
20 N J Misc 376, afflimed 28 A 2d 
2SS, 132 N J Eq 316 
NY—In re Beneway*s Will, 71 N 
TS2d 361, 272 App Div 463—In re 
Wharton’s Will, 62 N T S 2d 169, 
270 App Div 670, affirmed 76 NE 
2d 328, 297 NY 671—In re Mor¬ 
rison’s Will, 60 N Y S 2d 546, 270 
App Div 552, affirmed 69 N B 2d 
811, 296 NY 652—In re Ingamells’ 
Will, 13 NYS2d 586, 257 App Div 
1024—In re Henderson’s Will, 1 
NTS 2d 871, 253 App Div 140, re¬ 
argument denied 1 N T S 2d 857, 
263 App Div 869, motion granted 
15 NB2d 679, 278 NT 531—In re 
Streb’s Will, 288 NTS 334, 247 
App Div 566 

In re Bitterman’s Estate, 118 N 
T S 2d 859, 203 Misc 796, affirmed 
122 N Y S 2d 622, 281 App Div 1024, 
appeal dismissed 115 N E 2d 434, 
306 NT 563—In re Cotter's Estate, 
40 NTS 2d 93, 180 Misc 399— 
In re Wizelholc’s Estate, 26 N 
YS2d 586, 176 Misc 100—In re 
Stein’s Estate, 21 NTS 2d 102, 174 
Misc 465—In re Carpenter’s Will, 
12 NTS 2d 724, 171 Misc 363—In 
re Vonhaus’ Estate, 4 NYS2d 599, 
167 Misc 660—In re Zimmerman’s 
Will, 292 NTS 236, 161 Misc 473, 
reversed on other grounds In re 
Zimmerman’s Estate, 3 NTS 2d 
212, 254 App Div 630, motion denied 
In re Zimmerman’s Will, 6 N T S 2d 
163, 254 App Div 826, affirmed 18 N 
E 2d 303, 279 NY 659, reargument 
denied 20 NE2d 31, 280 NY, 597 
—^In re Martin’s Estate, 273 NY. 
S 123, 161 Misc 94, affirmed In re 
Martin’s Will, 276 NTS 796, 243 
App Div 513—In re Fraser's Es¬ 
tate, 271 NTS. 116, 160 Misc 588 
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—In re Chinsky^s Will, 26S NTS 
719, 150 Misc 274 

In re Goldin’s Will, 90 NTS 
2d 601—In re Buttikofer’s Will, 79 
NTS 2d 252, affirmed 93 NTS 2d 
920, 276 App Div 863—In re Jer- 
rells’ Will, 63 NTS 2d 499, appeal 
dismissed 70 NTS 2d 580 
NC—In re West's Will, 41 S E 2d 
838, 227 N C 204—In re Atkinson's 
Will, 35 SE2d 638, 225 NC 526— 
In re Holmes’ Will, 32 S E 2d 614, 
224 NC 830—In re Harris’ Will, 
11 SE2d 310, 218 NC 459 
ND—Stormon v Weiss, 65 NW2d 
475 

Ohio —Spidel V Warrick, App, 78 
NE2d 746—McNeil v McNeil, 
App , 76 NB 2d 621 

Goodwin V Basinger, 6 Ohio 
Supp 338 

Or—^In re Day’s Estate, 257 P 2d 
609, 198 Or 518—^In re Hill’s Es¬ 
tate, 256 P2d 735, 198 Or 307— 
In re Urich's Estate, 242 P 2d 
204, 194 Or 429—In re Andersen’s 
Estate, 235 P 2d 869, 192 Or 441 
—In re Detsch’® Estate, 229 P 2d 
264, 191 Or 161—^In re Scott’s Es¬ 
tate, 228 P2d 417, 191 Or 90— 
In re Perry's Estate, 181 P 2d 783, 
181 Or 332—In re Southman’s Es¬ 
tate, 168 P2d 572, 178 Or 462— 
In re Lobb’s Will, 145 P 2d 808. 
173 Or 414—In re Courtney’s Will, 
143 P2d 910, 172 Or 657—In re 
Brown's Estate, 108 P 2d 775, 165 
Or 575—In re Knutson’s Will, 41 
P2d 793, 149 Or 467 
Pa—^In re Kline’s Estate, 115 A 2d 
364, 382 Pa 395—Williams v Mc- 
Carroll, 97 A 2d 14, 374 Pa 281 
—In re O’Malley’s Estate, 88 A 2d 
69, 370 Pa. 281—^In re King’s Es¬ 
tate, 87 A 2d 469, 369 Pa 523— 
In re De Maio’s Estate, 70 A 2d 
339, 363 Pa 559—In re Quern’s Es¬ 
tate, 62 A 2d 909, 361 Pa 133— 
In re Ross’ Estate, 49 A 2d 392, 355 
Pa 112—In re Cres&man’s Estate, 
31 A 2d 109, 346 Pa 400—Wetzel 
y Edwards, 16 A 2d 441, 340 Pa 
121—Shuey v Shuey, 16 A 2d 4, 
340 Pa 27—Buhan v. Keslar, 194 
A 917, 328 Pa 312—^In re Cook- 
son’s Estate, 188 A 904, 335 Pa 
81—In re Pusey’s Estate, 184 A 
844, 321 Pa 248, certiorari denied, 
Eavely v Toung- Women’s Christ¬ 
ian Ass’n of Pittsburgh, 57 S Ct 
86, 299 US 572, 81 L Ed 422, re¬ 
hearing denied 57 S Ct 114, 299 
US 621, 81 LrEd 458 
In re McPadden’s Estate, 108 
A 2d 247, 177 Pa Super 37—In re 
Dible’s Estate, 170 A 440, 112 Pa. 
Super 23, reversed on other 
grounds 175 A 538, 316 Pa. 553 
In re Schuhmacher’s Estate, 58 
PaDist & Co 561—In re Rosen¬ 
thal's Estate, 36 PaDist & Co 619 
—In re Prescott’s Estate, 20 Pa 
Dist & Co 232, 15 Erie Co 252 
In re Buck’s Estate, Orph, 53 
Dauph Co 412—In re Peirson’s Es¬ 
tate, Orph., 35 Del Co 218—In re 


O’Brien’s Estate, Orph, 34 Del Co 
493—In re Brooks* Estate, Orph, 
27 Del Co 140—In re Porter’s Es¬ 
tate, Orph, 4 PayLJ 37, affirmed 
19 A 2d 731, 341 Pa 476—In re 
Melvin’s Estate, Orph, 45 Lack 
Jur 229—^In re Chylak’s Estate, 
Orph, 65 Lack Jur 129—^In re 
Singer’s Estate, Orph, 45 Lane 
L Rev 585—^In re Gayman’s Estate, 
Orph, 21 Northumb Leg J 149— 
In re Hochberger’s Estate, Orph, 
63 Tork Leg Rec 25—In re HoH- 
inger’s Estate, Orph, 58 Tork Leg 
Rec 17, affirmed 41 A 2d 554, 351 
Pa 364 

RI —Talon v Jackson, 19 A 2d 4, 
66 RI 302—^Heroux v Heroux, 191 
A 265. 58 R I 79—Talbot v Bridg¬ 
es, 173 A 72, 54 R I 337 

SO—Smith V Whetstone, 39 S B 2d 
127, 209 SC 78 

SD—^In re Armstrong’s Estate, 272 
N W 799, 65 SD 2'33 

Tenn—^Hammond v Union Planters 
Nat Bank, 222 SW2d 377, 189 
Tenn 93 

Haynes v Mullins, 209 S W 2d 
278, 30 Tenn App 615 

Tex—Long v Long, 125 S W 2d 1034, 
133 Tex 96, mandate conformed 
to, Civ App, 129 SW2d 1206, er¬ 
ror dismissed 138 S W 2d 798, 133 
Tex 623 

Griffin v Griffin, Civ App, 271 
S W 2d 714—Sanders v. Maxwell, 
Civ App, 265 SW2d 683—^Price v 
Taliaferro, Civ App, 254 S W 2d 
157, refused no reversible error— 
Burns v Brown, Civ App, 248 S 
W 2d 1019, error refused—^Venner 

V Layton, Civ App, 244 S W 2d 
852, error refused—Black v Black, 
Civ App, 240 SW2d 458, error re¬ 
fused no reversible error—Breeden 

V Miller, Civ App, 236 S W 2d 225 
—Pullen V Russ, Civ App , 209 S 
W 2d 630, refused no reversible 
eiror—Olds v Traylor, Civ App, 
ISO SW2d 511, error refused— 
Hulme V Jaschke, Civ App, 168 
S W 2d 326, error refused—Moore 
v Horne, Civ App, 136 S W 2d 638, 
error dismiissed, audgment correct 
—Bridges v Howell, Civ App , 122 
SW2d 665—^Jones v Selman, Civ 
App, 109 SW2d 1003, error dis¬ 
missed—^Maul V Williams, Civ 
App, 88 S W2d 1087 

Vt—Central Hanover Bank & Trust 
Co V Froment, 49 A 2d 111, 114 
Vt 523 

Va—Savage v. Nute, 23 S E 2d 133, 
ISO Va. 394 

Wash—In re Soderstran’s Estate, 
213 F2d 949, 36 Wash 2d 448— 
In re Swan’s Estate^ 74 P 2d 207, 
192 Wash 627 

WVa—Rice v Henderson, 83 SE 
2d 762—Ritz V Kingdon, 79 S E 2d 
123—Powell V Sayres, 60 S B 2d 
740, 134 WVa 653—^Mullens v 

Lilly, 13 SE2d 634, 12'3 WVa, 
182 

Wis—In re Sowka's Will, 19 NW2d 
898, 247 Wis 498—In re Faulks' 
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"Will, 17 NW2d 423, 246 Wis 319 
—In re Ehlke’s Will, 11 NW2d 
497, 244 Wis 115—In re SawaH’b 
Estate, 3 NW2d 373, 240 Wis 265 
—In re Stanley's Will, 276 N.W. 
353, 226 Wis 354 
68 C J p 755 note 55 
Prior wills 

Where a will is being contested 
on the ground of undue influence 
and the proponent of the will in¬ 
troduces in evidence several earlier 
wills to establish that such wills 
were not substantially different from 
the latest will, the proponent did not 
have the burden of proving that 
the earlier wills were executed vol¬ 
untarily and without undue influence 
Mo —Pulitzer v Chapman, 85 S W 
2d 400, 337 Mo 298 
Will already admitted to probate 
Where a will has been admitted to 
probate without contest, and subse¬ 
quently a suit is brought to set 
aside the will on the ground of 
undue influence, the person seeking 
to set aside the will has the burden 
of proving the charge of undue in¬ 
fluence by a preponderance of the 
evidence 

Tex—Jowers v. Smith, Civ App, 237 
S W2d 806 
Xn Georgia 

(1) On the issue of devisavit vel 
non the burden of proof in the first 
instance is on the propounder of the 
alleged will to make out a pnma 
facie case by showing, together with 
other facts, that in making the will 
the testator acted freely and. vol¬ 
untarily 

Ga—Langan v. Cheshire, 65 S E 2d 
416, 208 Ga. 107—^Ehlers v Rhein- 
berger, 49 S E 2d 535, 204 Ga 226 
—Butler V Lashley, 29 S E 2d 608, 
197 Ga 461 

68 CJ p 755 note 55 [a] (1) 

(2) Where this is done the burden 
of proof shifts to the caveator. 

Ga—Oxford v Oxford, 71 S E 883, 

136 Ga 689—Langan v Cheshire, 
65 SE2d 415, 208 Ga. 107—Ehlers 
V Rheinberger, 49 SE2d 536, 204 
Ga 226—Butler v Lashley, supra. 

(3) The same rules apply to a 
codicil to a will 

Ga—Langan v Cheshire, 65 S E 2d 
416, 208 Ga 107. 

(4) '*Devisavit vel non” see 26 
C J S p 1296 note 78 

Hl Mississippi 

(1) The burden of proof on the Is¬ 
sue of imdue influence Is on the 
proponent of the will 

Miss—Cheatham v, Burnside, 77 So 
2d 719—^Bearden v Gibson, 60 So 
2d 666, 216 Muss 218—O’Bannon v 
Hennch, 4 So 2d 208, 191 Miss 
815—Gathings v Howard, 84 So 
240, 122 Miss 355 
68 C J p 766 note 65 [c] 

(2) In a proceeding contesting the 
validity of a will which has been 
admitted to probate the burden of 
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never shifts,although, where the contestant estab- fraud or undue influence has the burden of meeting 
lishes a prima facie case, the person charged with it Where the circumstances surrounding the 


pi oof of undue influence which is on 
the proponent of the will only re- 
quiies in the first instance that the 
proponent intioduce evidence that 
the will has been admitted to pro¬ 
bate 

Miss—O’Bannon v Heniich, 4 So 2d 
208, 191 Miss 815—Sheehan v 

Keainey, 21 So 41, 82 Miss 688, 
35 LrRA 102 

(3) If the validity of a will which 
has not been admitted to probate is 
contested on the issue of undue in¬ 
fluence the burden of proof of undue 
influence which is on the proponent 
of the will only requires that the 
pioponent prove oiiginally due exe¬ 
cution of the will and the capacity 
of the testator to make a will, and 
this will raise a presumption that the 
will was voluntarily executed 
Miss—Isom V Canedy, 88 So 485, 
128 Miss U 
Xn Oklahoma 

(1) The rule of the text is fol¬ 
lowed 

Old—In re Wadsworth’s Estate, 273 
P 2d 997—Toombs v Matthesen, 
241 P2d 937, 206 Old 139—In re 
Lillie’s Estate, 159 P 2d 542. 195 
Okl 597—Myers v Myers, 266 P 
452, 130 Okl 184 

(2) In an earlier case it was stat¬ 
ed that the burden rests on the 
proponent of the will to prove not 
only the due execution of the will, 
but that the instrument was the 
flee and voluntary act and will of 
the testatrix, and if the proponent 
fails to prove that the instrument 
was in fact executed as the free 
and voluntary act and the will of the 
te&tatiix, the court should deny the 
probate of the will 

Okl—McCarty v Weatherly, 204 P 
632, 85 Okl 123 

85. Ala—Shelton v Gordon, 40 So 
2d 95, 252 Ala. 187 

Cal—In re Lewis' Estate, 149 P 2d 
51, 64 Cal App 2d 480—Corpus Jans 
cited in In re Hansen’s Estate, 100 
P2d 776, 786, 38 Cal App 2d 99 

—^Corpus Jans aaoted m In re 
Eakle's Estate, 91 P 2d 954. 958, 
33 Cal App 2d 379 

Colo—Gehm v Brown, 245 P 2d 866, 
126 Colo 555 

Idaho —Swaringen v Swanstrom, 176 
P2d 692, 67 Idaho 245 
Ill—Mitchell V Van Scoyk, 115 NE 
2d 22C, 1 Ill 2d 160 

N J—In 16 Heim's Will, 40 A 2d 
651, 136 W JEq 138 
NT—In re Wharton's Will, 62 NT 
S 2d 169, 270 AppDiv. 670, affirmed 
76 NE2d 328, 297 NT 671—In 
re Morrison’s Will, 60 NTS 2d 
546, 270 AppDiv 662, affirmed 69 
NB2d 814, 296 NT 662 
In 1 e Carpenter'is Will, 12 N T S 
2d 724, 171 Misc. 363—In re Von- 
94 C J S —69 


haus' Estate, 4 NTS 2d 599, 167 
Misc 660 

In re Buttikofer's Will, 79 N 
T S 2d 252, affirmed. 93 N T S 2d 
920, 276 App Div 863 
Or—In re Day’s Estate, 257 P 2d 
609, 198 Or 518—In re Hill's Es¬ 
tate. 266 P2d 735. 198 Or 307— 
In re Detsch's Estate, 220 P 2d 
264, 191 Or 161—In re Southman’s 
Estate, 168 P 2d 572, 178 Or 462— 
In re Lobb’s Will, 145 P 2d 808. 
173 Or 414—^In re Brown's Estate, 
108 P 2d 775, 165 Or 575 
Wis —In re Paulks’ Will, 17 N W 
2d 423, 246 Wis 319 
68 C J p 757 note 66 
Pri m ary and ultimate harden 

The primary and ultimate burden 
of proving- use of undue influence 
on a pel son executing a will de¬ 
volves on party who alleges it 
NJ—In re Filo's Will, 75 A 2d 517, 
9 NJ Super 146 

intimate harden on eoatestaat 
Even though a presumption of un- 
dtie influence arises, the ultimate 
burden of producing conviction still 
must be discharged by the person 
contesting the validity of the will, 
but he has the benefit of the pre¬ 
sumption of irregularity 
Or—In re Rupert’s Estate, 64 P 2d 
274, 162 Or 649 

Bordea of proof always on eoatestaat 
When proof is made which is suf¬ 
ficient to create a presumption of 
undue influence it casts on the pro¬ 
ponent, if he IS to sustain the will, 
the necessity of showing that the 
execution of the will was the result 
of free deliberation on the part of 
the testator and of the deliberate 
exercise of his judgment, and not 
an imposition or wrong practiced by 
the trusted beneficiary, but this does 
not change the general rule, which 
is, that on the whole case, the bur¬ 
den of proof is on the contestant to 
establish undue influence by the 
whole evidence 

Ill—Tidholm V Tidholm, 62 NE2d 
473, 391 Ill 19 

N J —In re Neuman’s Estate, 32 A 
2d 826, 133 N JBq 632 
Bordea aoi; shifted to eoatestaat 
If the statutory requirements of 
due execution are made to appear, 
the burden ordinarily would rest on 
the contestant to go forward with 
the evidence, but if it appears that 
the draftsman of the will held a 
position of trust and confi.dence with 
the testator, and if he is a major 
beneficiary under the will, and if 
the teistator was sick and Inclined 
to yield readily to persuasion, there 
IS a presumption of fraud, and in 
such a case neither the burden of 
proof nor the burden of producing 
evidence shift to the contestant. 
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Va—Croft V Snidow, 33 S B 2d 208, 
183 Va 649—Barnes v Bess, 197 
SE 403, 171 Va 1—Redford v 
Booker, 185 SE 879, 166 Va 661 
86 Ala—Shelton v Gordon, 40 So 
2d 95, 252 Ala 187—Little v Sugg, 
8 So 2d 866, 243 Ala 196 
Anz—In re Westfall’s Estate, 245 
P2d 951, 74 Anz 181—^In re 

Hesse's Estate, 157 P 2d 347, 62 
Anz 273 

Cal—In re White’s Estate, 276 P 2d 
11. 128 Cal App 3d 659—In re 

Abert's Estate, 204 P 2d 347, 91 
Cal App 2d 50—In re Lewis’ Estate, 
149 P2d 51, 64 Cal App 2d 480— 
Corpus Jans quoted la In re 
Eakle's Estate, 91 P 2d 954, 958, 
33 Cal App 2d 379 

Colo—Gehm v Brown, 246 P 2d 865, 
125 Colo 555 

Fla—In re Palmer’s Estate, 48 So 
2d 732 

111 —Mitchell V Van Scoyk, 115 N E 
2d 225. 1 Ill 2d 160 

R T —Talon v Jackson, 19 A 2d 4, 
66 R I 302 

Wash—In re Jaaska’s Estate, 178 P 
2d 321, 2 7 Wash 2d 433 
Wis—^In re Faulks’ Will, 17 NW2d 
42'3, 246 Wis 319 
68 C J p 767 note 57 
Failure to establish evideatiary re- 
quiremeots 

If none of the evidentiary require¬ 
ments necessary to create a pre¬ 
sumption of undue influence are es¬ 
tablished, the burden of proof on 
that issue does not shift to the pro¬ 
ponent of the will 

Cal—^In re Hilker's Estate, 194 P 2d 
132, 8 Cal App 2d 680 

Bxplaoatioa of facts better kao-wa 
to propoaeat 

The presumption of undue influence 
is of that class of presumptions by 
which a litigant is called on to make 
known facts more easily accessible 
to him than to his adversary, and, 
therefore, where a presumption of 
undue influence is created, the law 
puts on the proponent the burden 
of coming foward with credible evi¬ 
dence satisfactorily explaining his 
conduct, and stating what he knows 
as to the making of the will 
N J —In re Weeks' Estate, 103 A-2d 
43, 29 N J Super 633 
Use of -bechnical termiaology 

The use of technical or other lan¬ 
guage which would not have been 
used by the testator himself raises 
no presumption of undue influence 
since it IS common for wills to be 
drawn by some one other than the 
testator, and even though the words 
may be those of the scrivener, the 
disposition of the property is that 
of the one who adopts them, and 
if he understands the effect of the 
1 instrument as a whole, it la not 
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execution o£ a will are of such a nature that the 
law regards them with suspicion, it has been held 
that the burden shifts to the proponent, and that the 
pioponent must thereupon affiimatively show the 
absence of undue influence ^7 

Testamentary capacity being necessary before un¬ 
due influence can have any operation, its existence 
will be assumed on an issue of undue influence 


§ 238. - Interest and Opportunity To In¬ 

fluence General 

Merely because there is reason or opportunity to 
exert undue influence over a testator is not sufficient to 
raise the presumption or inference that such influence 
was in fact exercised 

Mere interest, disposition, motive, or opportunity 
to exercise undue influence over a testator affords 
no presumption or inference that such influence was 
in fact exercised,®^ unless combined with circum- 


matenal that he did not understand 
the meaning of all the woids used 
Ky—Clark v Johnson, 105 SW2d 
676, 268 Ky 591 

87. Tenn —^Burrow v Lewis, 142 S 
W2d 758, 24 Tenn App 253 
Vt—^In re Moxley's Will, 152 A 713, 
103 Vt 100 

Va—Baines v Bess, 197 SE 403, 
171 Va 1 

Circumstances held to raise or not 
to raise presumption or inference 
of undue influence see infra §§ 238- 
244 

Burden, on. 'ben.eflciary 

There may be circumstances which 
will cast the burden of proof on 
the beneficiary 

Oi —In re Day's Estate, 257 P 2d 
609, 198 Or 518—In re Hill’s Es¬ 
tate, 256 P2d 735, 198 Or 307— 
In re Urich’s Estate, 242 P 2d 204, 
194 Or 429—In re Porter’s Estate, 
235 P 2d 894, 192 Or 483 

Fresumptioii of undue influence 

Where the circumstances connected 
with the execution of a will are isuch 
as the law regards with suspicion, 
the burden of proof on the issue 
of undue influence is shifted to the 
proponent of the will, and he must 
show affirmatively that the will was 
not secured by such means, and, 
indeed it has been held that in such 
situation the law raises a presump¬ 
tion of undue influence, which estab¬ 
lishes prima facie the existence of 
it, and IS sufficient to defeat the 
will unless and until it is overcome 
by counter proof Generally speak¬ 
ing, the doctrine is applicable where 
a relationship of trust and confidence 
obtains between the testator and the 
beneficiary, or where the latter has 
gained an influence or ascendency 
over the former, and usually, but not 
always, it appears that the bene¬ 
ficiary has procured the will to be 
made or has advised as to its pio- 
visions, and there are certain modi¬ 
fications to the doctrine which affect 
the relationships of husband and 
wife, or parent and child 
Vt—Central Hanover Bank & Tiust 
Co V Proment, 49 A 2d 111, 114 
Vt 623 

Btudeu on proponent to meet pnma 
facie case 

Where circumstances raise a pre¬ 
sumption that the will was procured 


by undue influence, the proponents 
have the burden of meeting that 
pnma facie case, but it is sufficient 
if they produce just enough evidence 
to counterbalance the pnma facie 
case, and it is not necessary for 
them to prove the absence of undue 
influence by a preponderance of the 
evidence 

Cal—In re Hampton’s Estate, 131 
P2d 665, 55 Cal App 2d 643 
Burden of gomg forward with proof 
Although there is no presumption 
of undue influence, and no resulting 
shift in the burden of proof, there 
may be a shift m the burden of 
going forward with the evidence 
Ky—Kiefer’s Ex'r and Ex’x v Dei- 
bel, 166 SW2d 430, 292 Ky 318 
Burden of proof and burden of going 
forward 

Where presumption of undue in¬ 
fluence ns erected, both the burden 
of proof and the burden of going 
forward with proof shift to pro¬ 
ponent and are identical and coin¬ 
cident, and proponent must estab¬ 
lish by preponderance of proof that 
there is no undue influence 
N J —In re Weeks’ Estate, 103 A 2d 
43, 29 NJ Super 533 
Ooutestaait entitled to verdict 

Proof that fiduciary relationship 
exists between testator and benefi¬ 
ciary who received a substantial 
benefit from will, that testator was 
dependent and devisee the dominant 
paitv and that testator reposed tru'St 
and confidence in beneficiary, or that 
pieparation of will was procured by 
beneficiary, established pnma facie 
the chai ge that execution of will 
was result of undue influence exer¬ 
cised by that beneficiary and such 
proof, standing alone, entitles con¬ 
testant to a verdict 
Ill—Tidholm V Tidholm, 62 HE 2d 
473, 391 Ill 19 

Clear and coxLvmcmg proof rectuired 
In proceeding to contest will pre¬ 
pared by pioponent and under which 
he profited, where relationship of 
trust and confidence existed between 
proponent and testatrix, the burden 
was on proponent to show by clear 
and convincing proof that proponent 
did not abuse the trust and confi¬ 
dence reposed m him 
N J—In re Peppler’s Will, 28 A 2d 
474, 132 NJBq 421, affirmed 34 
A 2d 291, 134 HJEq 160. | 
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88 Fla—Gardiner v Goertner, 146 
So 1S6, 110 Fla 377 

68 C J p 757 note 59 

89 Cal—In re Hilker’s Estate, 191 

P2d 132, 8 Cal App 2d 680—In le 
Kemp’s Estate, App, 190 P 2d 619 
—In re Llewellyn’s Estate, 189 P 
2d 822, S3 Cal App 2d 534, hearing 
denied 191 P 2d 419, 83 Cal App 2d 
5'34—In le Hull's Estate, 116 P 2d 
242. 63 Cal App 2d 135—In re 

Hampton’s Estate, 10 3 P 2d 611, 39 
Cal App 2d 4SS—In re Mullei’s Es¬ 
tate, 57 P2d 994, 14 Cal App :d 

129—In re Knight’s Estate, 50 P 
2d 475. 9 Cal App 2a 451 

Colo—Scott v Leonaid, 184 P 2d 
138, 117 Colo 54 

Del—Conner v Brown, 3 A 2d 61, 
9WWHarr 529 

Ky—Gay v Gav, 215 S W 2d 92, 
308 Ky 539—Kiefer’s Ex’r and 
Bx’x V Deibel, 166 S W 2d 430, 
292 Ky 318 

Mich—In re Spienger’s Estate, 60 
HW2d 436. 337 Mich 511—Tn re 
Johnson’s Estate, 40 NW2d 163, 
326 Mich 310—In lo Kramer’s Es¬ 
tate, '37 NW2d 561 324 Mich 626 
—In re Hannan’s Eitato, 2 3 NW 
2d 222, 315 Mich 102—In re Lu- 
ingston’s Estate, 295 NW 343, 295 
Mich 637—In re Reed's Estate, 
263 NW 76, 273 Mich 334—In re 
Lacroix’s Estate, 251 NW 319, 265 
Mich 59 

Minn—Appeal of Boistad, 45 NW2d 
828, 232 Mmn 365—In re Olson’s 
Estate, 35 NW2d 439, 227 Minn 
289, 

Mo—Aaron v Degnan, 272 S W 3d 
216—Baker v Spears, 210 S W 2d 
13, 357 Mo 601 

Neb—In re Maruska’s Estate, 64 N 
W2d 734, 158 Neb 723—In re 

Fehrenkamp’is Estate, 48 N W 2d 
421, 154 Neb 488—In re Thomp¬ 
son’s Estate, 44 N W 2d 814, 153 
Neb 375—In re Woodward’s Es¬ 
tate, 23 NW2d 75, 147 Neb 270 
—^In re Heineman’s Estate, 13 N 
W2d 669, 144 Neb 442 

N J —In re Fleming’s Estate, 89 A- 
2d 64, 19 N J Super 665 

In re Heim’s Estate, 39 A 2d 
248, 22 NJMisc 241, reversed on 
other grounds 40 A 2d 651, 136 
NJEq 138 

Ohio—Corpus Jtuis cited in Cave v 
McLean, 32 NE2d 681, 684, 66 
Ohio App 196. 
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stances tending to show its exercise in relation to 
the will 

§ 239 - Confidential and Personal Rela¬ 

tions 

Oidinanly the mere fact that a confidential or fidu¬ 
ciary relation exists between a testator and a person 
who benefits by the will does not create a presumption 
of undue influence with a resulting shift in the burden 
of proof, but the presumption may arise, and the bur¬ 
den of proof may shift, if, in addition, there aie suspi¬ 
cious circumstances, such as the fact that the beneficiary 
actively participated in the procuring, preparation, or 
execution of the wnI, or the fact that the testator's men¬ 
tality was impaired 


WILLS §§ 238-23 

While broad general statements have been mac 
to the effect that the existence of a confident!, 
relation between the testator and a beneficiary unde 
his will creates a presumption of undue mfluenc 
and casts the burden of showing freedom from re 
straint on the beneficiary,the generally accepte 
rule IS that a presumption of undue influence is no 
raised and the burden of proof is not shifted by th 
mere fact that a beneficiary occupies, with respec 
to the testator, a confidential or fiduciary rela 
tion,92 such as that which exists with respect ti 


Okl—King- V Gribson, 249 P 2d 84, 
207 Okl 251—In re Lillie’s Estate, 
159 P2d 542, 195 Okl 597—Sporn’is 
Estate V Herndon, 121 P 2d G02, 
190 Okl 149—In re Jones’ Estate, 
(Choctaw 7012), 121 P 2d 574, 190 
Okl 123 

Or—In re Perry’s Estate, 181 P 2d 
783, 181 Or 332 

Pa—In re Snedeker’s Estate, 84 A 
2d 568, 368 Pa 607 
Tenn —Solan v Albertine, 193 S W 
2d 111, 29 Tenn App 61 
Tex—Griffin v Griffin, Civ App, 271 
S W 2d 714—Sanders v Maxwell, 
Civ App, 265 SW2d 683—Black v 
Black, Civ App, 240 SW2d 458, 
error refused no reversible error 
-—Breeden v Miller, Civ App, 236 
SW2d 225—Kolb v Chandler, Civ 
App , 209 S W 2d 783—Hulme v 
Jaschke, Civ App, 168 S W 2d 326, 
error refused—Long v Long, Civ 
App, 98 SW2d 236, reversed on 
other giounds 125 8^24 1034, 133 
Tex 96, mandate conformed to, 
Civ App, 129 S W 2d 1206, error 
dismissed 138 SW2d 798, 133 Tex 
02)—IMaul V Williams, Civ App, 
88 S W2d 1087 

Utah—In re Lavelle’s Estate, 248 
P2d 372 

Wash—Poster v Brady, 86 P 2d 760, 
19 8 Wash 13 
68 C J p 758 note 61 

90 Ohio —Corpus O'ans cited in 
Cave V McLean, 32 N E 2d 581. 584, 
66 Ohio App 196 

Minn—In re Olson’s Estate, 35 NW 
2d 439. 227 Minn 289 
Utah—In re Lavelle’s Estate, 248 P 
2d 372 

68 C J p 758 note 62 
Necessity of exercise of influence 
see supra § 224 

Coaubined -with, otlier circumstances 
In determining the fact of undue 
influence, the court may consider 
the opportunity of exercising such 
influence, the active participation of 
the person in the preparation of the 
Will, the confidential relationship be¬ 
tween th^ beneficial y and the testa¬ 
tor, the disinheritance of those whom 
the testator probably would have 
remembered in his will, the singu- 


I lanty of the provisions of the will, 

I and the exercise of influence or per¬ 
suasion to induce the testator to 
make the will in question, and the 
existence of these conditions alone 
or combined only create a presump¬ 
tion or inference of undue influence 
Minn —In re Rasmussen’s Estate, 
69 NW2d 630 

91 Neb—In re Kajewski’s Estate, 
279 NW 185, 134 Neb 485—In re 
Lodge’s Estate, 243 NW 781, 123 
Neb 531 

Okl—In le Harjoche’s Estate, 146 
P2d 130, 193 Okl 631 
Wis —Corpus Juris quoted m In re 
Faulks’ Will, 17 NW2d 423, 439, 
246 Wis 319 
68 C J p 758 note 63 

Confidential relations creatmaT Pre¬ 
sumption 

The existence of a confidential re¬ 
lation between the testator and a 
legatee or devisee, such as guardian 
and ward, physician and patient, or 
spiritual adviser and layman gives 
peculiar opportunity for unduly in¬ 
fluencing the mind of the testator 
and creates a presumption that such 
influence may have been exercised, 
and in such case the law casts on 
him the burden ot showing that the 
will was the free and voluntary act 
of the testator 

Tenn—Solan v. Albertine, 193 SW 
2d 111, 29 Tenn App 61 

Public policy requirements 

‘’There is no public policy con¬ 
demning the receipt of a bequest by 
one who stood in a fiduciary rela¬ 
tionship to the giver Such a policy 
would impose an unwarranted re¬ 
striction on the testamentary alien¬ 
ation of property and would prevent 
a testator from bestowing gifts on 
his closest friends and confidants, 
who often have stronger than kins¬ 
men's claims on his bounty The 
law wisely casts upon a legatee 
standing in a confidential relation 
to a testator the burden of proving 
that he used no undue influence to 
secure the legacy and this rule sat¬ 
isfies all the applicable requirements 
of ‘public policy ’ ’’ 
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Pa—In re Mohler’s Estate, 22 A 2< 
680, 343 Pa 299 
But den of showing good faith 

If the beneficiary of the will is th( 
proponent and occupies a confidentia 
relationship with the testator, thf 
burden of proof is on the proponeni 
to establish affirmatively regularity 
of conduct and good faith on his 
part in connection with the execution 
of the will 

Pa—In re Brindle's Estate, 60 A 2d 
1, 360 Pa 53—In re Stewart's Es¬ 
tate, 47 A 2d 204, 354 Pa 288 
In re McFadden’s Estate, 108 A 
2d 247, 177 Pa Super 37 
Pistinction between gifts inter vivos 
and bequests 

(1) Under the rule which is ap¬ 
plied to gifts inter vivos where the 
donee stands in a confidential rela¬ 
tion with the donor, the burden ol 
proof on the issue of undue influence 
shifts to the donee, but this is not 
the rule which is applied to testa¬ 
mentary dispositions of property 
Ala —^Hubbard v Moseley, 75 So 2d 

658, 261 Ala 683—Scarbrough v 
Scarbrough, 64 So 105, 185 Ala 
468 

Pa—In re Snedeker’s Estate, 84 A 2d 
568, 368 Pa 607 

(2) Presumption of fraud or un¬ 
due influence arising from confiden¬ 
tial relation existing between don¬ 
or of gift inter vivos and donee see 
Gifts § €5 f. 

92 US —^Acacia Mut Life Ins Co 

V Bathurst, D C N J, 28 F Supp 
781 

Ark— Corpus Juris cited m Jones v 
National Bank of Commerce in 
Memphis, 249 S W 2d 105, 220 Ark 
665 

Cal —In re Arnold's Estate, 107 P 
2d 25, 16 Cal 2d 673 

In re Lombardi’s Estate, 276 P 
2d 67, 128 Cal App 2d 606—Kenny 

V Citizens Nat Trust & Sav Banh 

of Los Amgeles, 269 P 2d 641, hear¬ 
ing dismissed—In re Wellauer’s 
Estate, 236 P 2d 906, 107 Cal App 
2d 268—In re Doty’s Estate, 20 
P 2d 823, 89 Cal App 2d 747—Ir 

re Fraser’s Estate, 170 P 2d 704 
76 Cal App 2d 99—In re Del Fosse's 
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Estatep 154 P 2d 704, 67 Cal App 2d 
490—In re Lewis* Estate, 149 P 
2d 51, 64 Cal App 2d 480—In re 
King’s Estate, 146 P 2d 952, 63 Cal 
App 2d 365—In re Bucher’s Estate, 
132 P2d 257, 56 Cal App 2d 135— 
In re Shields’ Estate, 121 P 2d 795, 
49 Cal App 2d 293—In re Hamp¬ 
ton’s Estate, 103 P 2d 611, 39 Cal 
App 2d 488—In re Velladao’s Es¬ 
tate, 88 P2d 187, 31 Cal App 2d 
355—In re Muller’s Estate, 67 P 
2d 994, 14 Cal App 2d 129 
Colo —Gehm v Brown, 245 P 2d 865, 
125 Colo 555 

Del —Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

DC—^MacMillan v Knost, 126 P 2d 
235, 75 U S App D C 261, certiorari 
denied 63 S Ct 32. 317 U S 641, 87 
LEd 516 

Fla — Coipus Jnriff cited in In re 
Aldrich’s Estate, 3 So 2d 856, 860, 
148 Fla 121—^Marston v Churchill, 
187 So 762, 137 Fla 154—In re 
Starr’s Estate, 170 So 620, 126 
Fla 536 

Ga—^Marhn v Hill, 15 S E 2d 473, 
192 Ga 434 

Ill—Lake v Seiffert, 102 NE 2d 294, 
410 Ill 444—Powell v Weld, 101 
NB2d 581, 410 Ill 198—Schlach- 
ter V Schlachter, 71 NE2d 153, 
396 Ill 184—^Pasaenheim v Rein- 
ert, 1 NB2d 69, 362 Ill 576— 
Ginsberg v Ginsberg, 198 NE 432, 
361 Ill 499 

Ind—^Vance v. Grow, 190 NE 747, 
206 Ind 614 

Iowa—In re Rogers’ Estate, 47 NW 
2d 818, 242 Iowa 627—In re Bik¬ 
er's Estate, 6 N W 2d 318, 233 Iowa 
315 

Ky—Palmer v Richardson, 223 S 
W2d 745, 311 Ky 190—Gay v Gay, 
215 SW2d 92, 308 Ky 639 
Neb—In re Goist’s Estate, 18 NW 
2d 513, 146 Neb 1—In re Bowman’s 
Estate. 9 NW2d 801, 143 Neb 440 
Ohio — Corpus Juris cited in Cave v 
McLean, 32 NE2d 581, 584, 66 
Ohio App 196 

Okl—In re Martin’s Estate, 261 P 
2d 603—^Anderson v Davis, 266 P 
2d 1099, 208 Okl 477—In re Lillie’s 
Estate, 159 P 2d 542, 195 Okl 597 
Or — Corpus Juris cited in In re 
Hill's Estate, 256 P 2d 736, 198 Or 
307—In re Rosenberg’s Estate, 246 
P 2d 858. 196 Or 219—In re Meier’s 
Estate, 224 P 2d 672. 190 Or 140— 
In re Perry’s Estate, 181 P 2d 783, 
181 Or 332—In re Lobb’s Will, 160 
P 2d 295, 177 Or 162—In re Lobb’s 
Will, 145 P2d 808, 173 Or 414 
Pa—^Williams v McCarroll, 97 A 2d 
14, 374 Pa 281 —In re King's Es¬ 
tate, 87 A 2d 469, 369 Pa 623— 
In re Snedeker’s Estate. 84 A 2d 
668, 363 Pa 607—In re Ash’s Es¬ 
tate, 41 A 2d 620, 351 Pa 317 
In re Peirson's Estate, Orph, 36 
Del Co 218 

S D —In re Rowlands' Estate, 18 N 
W.2d 290, 70 SD 419. 


Tex —^Firestone v Sims, Civ App , 
174 SW2d 279, error refused 
Utah—In re Lavelle’s Estate, 248 
P 2d 372 

Wis—Corpus Juiis Qtnoted in In re 
Paulks’ Will, 17 NW2d 423. 439, 
246 Wis 319 

Wyo—In re Nelson’s Estate, 266 P 
2d 238, 72 Wyo 444 
68 C J p 758 note 64 

Principal benedciary 

It IS established that mere con¬ 
fidential or family relations between 
a testator and a legatee are not alone 
sufficient to raise a presumption of 
undue influence so as to impose the 
burden of proof on the legatee, and 
the burden of proof in such an in¬ 
stance 13 on the contestant who 
charges it; but when a confidential 
1 elationship between the testator 
and the principal beneficiary is 
shown, a presumption of undue in¬ 
fluence arises, and the burden then 
shifts to the proponent to prove that 
undue influence was not exercised 
Fla—In re Peters’ Estate, 20 So 2d 
487, 155 Fla 453—^Wartmann v 
Burleson, 190 So 789, 139 Fla 458 

Something more than confidential re¬ 
lation 

While the legal doctrine is recog¬ 
nized that where one who unduly 
profits by a will sustains a confiden¬ 
tial relationship to the testator and 
actively participates in procuring the 
execution of the will, there is a pre¬ 
sumption that he exercised undue in¬ 
fluence, and the burden is on him to 
show that the will was not induced 
by his undue influence, this pre¬ 
sumption IS not generated alone by 
the existence of a confidential rela¬ 
tionship, and the confidential rela¬ 
tionship assumes probative impor¬ 
tance when disclosed in conjunction 
with the facts that the provisions of 
the propounded instrument are un¬ 
natural or unjust, and that the al¬ 
leged wrongdoer was active in pro¬ 
curing the writing to be executed If 
the facts of injustice and activity 
on the part of the wrongdoer are 
not established, a denial of probate 
cannot be sustained 
Cal—In re Easton’s Estate, 35 P 2d 
614, 140 Cal App 367 

Presumption where relation is fidu¬ 
ciary 

When the ground of fraud or un¬ 
due influence is pleaded, and the ben¬ 
eficiary occupies a confidential or 
fiduciary relation to the maker of 
the instrument, the burden rests on 
the beneficiary to show the fairness 
of the transaction by appropriate 
evidence, but a presumption of fraud 
or undue influence does not usually 
apply where confidence is reposed 
by one in another, such presump¬ 
tion of fraud properly applies to 
fiduciary relationships, such as 
guardian and ward, trustees, etc. 

Tex —Price v Taliaferro, Civ App , 
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254 S W 2d 157, refused no revers¬ 
ible erior 

Confidential i elation not ground for 
infei cace 

The fact that the beneficiaries of 
a Will aie those by whom the testa¬ 
tor vas surrounded and with whom 
he stood in confidential relationship 
at the time of executing his will is 
no ground for infei ring undue in¬ 
fluence 

Ill—Pdssenheim v Reinert, 1 NE 
2d 69, 362 Ill 576—Brownlie v 

Brownlie, 191 NE 268, 357 Ill 

117, 93 ALR 1041 

Presumption of validity strengthen¬ 
ed 

The presumption in favor of the 
validity of a will should be increas¬ 
ed rather than diminished from the 
circumstance that a bequest v as 
made to one with whom the testa¬ 
tor had maintained intimate and 
confidential relations during life 
Ind—Willett V Hall, 41 N E 2d 619. 
220 Ind 310. 

Xn SSissonri 

(1) The rule of the text is follow¬ 
ed 

Mo —^Aaron v Degnan, 272 S W 2d 
216—Norris V Bristow, 219 SW 
2d 367, 358 Mo 1177, 11 A L R 2d 
725—Larkin v Laikm, 119 SW 
2d 351—Rex v Masonic Home of 
Missouri, 108 S W 2d 72, 311 Mo 
5S9—Pulitzer v Chapman, 85 SW 
2d 400, 337 Mo 298 
Doll v Fiicke, 171 S W 2d 755, 
237 Mo App 1148 

(2) For cases stating the rule 
which foimerly prevailed see 68 C 
J 758 note 64 [a] 

Zn New Jersey 

(1) The rule of the text Is follow¬ 
ed 

NJ—In re Hopper’s Estate, 88 A 2d 
193, 9 N J 280—In re Livingston’s 
Will, 73 A 2d 916, 5 NJ 65 
In re Fleming’s Estate, 89 A 2d 
64, 19 N J Super 565—In re Got- 
chel’s Estate, 76 A 2d 901, 10 NJ 
Super 208—In re File’s Will, 75 
A 2d 617, 9 NJ Super 146 

In re Heim’s Will, 40 A 2d 651, 
136 NJEq 138—In re Neuman’s 
Estate, 32 A 2d 826, 133 NJEq 
532—In re White’s Estate, 20 A 2d 
442, 129 NJEq 666—In re Small¬ 
ey’s Estate, 2 A 2d 321, 124 N J 
Eq 461, affirmed 8 A 2d 296, 126 
NJEq 217 

(2) In earlier cases it was held 
that mere existence of a relation of 
trust and confidence between a tes¬ 
tator and a beneficiary would create 
a presumption of undue influence, 
and would place the burden of prov¬ 
ing that the will was the free act 
of the testator on the proponent 

N J —In re Banvard’s Estate, 89 A 
1024, 83 N J.Eq 286, affirmed 92 A 
1086, 83 NJEq 694—^In re Davis* 
Will, 68 A. 766, 73 NJ.Eq 617. 
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a doctor or a physician,^3 guardian,®^ religious and 
spiritual adviser,^5 employer,^ 6 landlord,9*^ or a 
close business relation,^8 such as that of partner,^^ 
principal,^ or confidential business manager,^ al¬ 
though the existence of such a relationship may 
demand a close judicial scrutiny 8 


On the other hand, it is the general rule in prac¬ 
tically all jurisdictions that undue influence is pre¬ 
sumed and the burden of proof shifted so as to re¬ 
quire the beneficiary to produce evidence which at 
least balances that of the contestant, when, in addi¬ 
tion to the confidential relation, there exist suspi¬ 
cious circumstances,^ such as the fact that the 


(3) However, it was held that the 
cases stating the earlier rule did not 
state the true rule, and such cases 
were disapproved in this particular 
N" J —In re Nixon's Will, 41 A 2d 119, 
136 NJBa 242 

93. Ohio —Corpus Jans cited m 
Cave V McLean, 32 N E 2d 681, 584, 
66 OhioApp 196 

SD—In re Rowlands' Estate, 18 N 
W2d 290, 70 SD 419 
Wis —Corpus Juris quoted In In re 
Paulks* Will, 17 NW2d 423. 439, 
246 Wis 319 
68 C J p 759 note 66 
Physician and husiness manager 
Even though it is shown that the 
confidential fiduciary relation of pa¬ 
tient and his physician and business 
manager existed between the testator 
and a leading beneficiary, the bur¬ 
den of proof on the issue of undue 
infiuence was technically on the 
pioponents of the will 
Pla —In re Aldrich’s Estate, 3 So 2d 
856, 148 Pla. 121 

Activity in procuring execution 
Where principal beneficiary under 
will was testatrix’ physician, prin¬ 
cipal beneficiary occupied a fiduciary 
relationship toward testatrix, but 
mere fact that such relationship ex¬ 
isted was not sufficient to raise pre¬ 
sumption against him of undue in¬ 
fluence, in absence of showing that 
beneficialy was active in procuring 
diafting or execution of the will 
Pla —In re Peters’ Estate, 20 So 2d 
487, 155 Pla. 453 

Presumption offset by order of pro¬ 
bate 

If any presumption of undue in¬ 
fluence arose by reason of the fact 
that the testator’s physician was 
named beneficiary under the will, 
such presumption would be offset by 
the provision that an order of the 
probate court admitting the will to 
probate is prima facie evidence of 
the due attestation, execution, and 
validity of the will, and the contest¬ 
ant would still have the burden of 
showing the invalidity of the will 
by a preponderance of the evidence 
Ohio—Goodwin v Basinger, 6 Ohio 
Supp 338 

94. Ill —Michael v Marshall, 66 N 
B 273, 201 Ill 70 

Ohio—Corpus Juris cited In Cave v 
McLean, 32 NB2d 681, 684, 66 
OhioApp 196 

Wis—Corpus Juris auoted in In re 

Faulks’ Will, 17 NW2d 423. 439, 
246 Wis 319. 


Other suspicious circumstances 

The existence of a confidential re¬ 
lationship, such as that of guardian 
and ward, when taken in connection 
with other suspicious circumstances 
may justify a suspicion of undue in¬ 
fluence so as to require the bene¬ 
ficiary to go forward with the proof 
and present evidence sufficient to 
overcome the adverse inference 
Or—In re Southman's Estate, 168 
P2d 572, 178 Or 462 

95. Md—Sellers v Qualls, 110 A 
2d 73 

SD—In re Rowlands’ Estate, 18 N 
W2d 290, 70 SD 419 
Wis —Corpus Juris quoted lU In re 
Paulks’ Will, 17 NW2d 423, 439. 
246 Wis 319 

Presumption of undue influence 

There is a piesumption of undue 
influence where a person de\ises 
property to one in such a confiden¬ 
tial and fiduciary relationship as a 
priest 

Mich—In re Cotcher’s Estate, 264 N 
W 325, 274 Mich 154 

96. Wis —Corpus Juris quoted m In 
re Faulks' Will, 17 N W 2d 423, 439, 
246 Wis 319 

68 C J p 759 note 69 

97. Wis —Corpus Juris quoted in 
In re Faulks’ Will, 17 NW2d 423, 
439, 246 Wis 319 

68 C J p 759 note 70 

98. Idaho —Swaringen v Swan- 

strom, 175 P 2d 692, 67 Idaho 245 

Okl —^Anderson v Davis, 256 P 2d 
1099, 208 Okl 477 

Wis—Corpus Juris quoted in In re 
Paulks’ Will, 17 NW2d 423, 439, 
246 Wis 319 
68 C J p 759 note 71 
99- Wis —Corpus Juris quoted lu 
In re Faulks’ Will, 17 NW2d 423, 
439, 246 Wis 319 
68 C J p 759 note 72 

1. Idaho —Swaringen v Swan- 

strom, 175 P 2d 692, 67 Idaho 245 

2. Iowa—Denning v Butcher, 69 N 
W 69, 91 Iowa 425 

Wis—Corpus Juris quoted iu In re 
Paulks’ Will, 17 NW2d 423, 439, 
246 Wis 319 

Confidential business relationship 
not shown 

Evidence showing that the bene¬ 
ficiary was a real estate agent and 
had collected rents for testatrix and 
had sold her home, and that he had 
performed small friendly acts at 
the request of the testatrix, was in¬ 
sufficient to shift to the proponents 
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the burden of proving that the tes¬ 
tatrix was not unduly influenced m 
making her will 

Pa —In re Momsh’s Estate, 40 A 2d 
907, 156 Pa Super 394. 

3. SD—In re Rowlands’ Estate, 18 
NW2d 290, 70 SD 419 
Utah—In re Lavelle’s Estate, 24S P 
2d 372 

Beneficiary canng for testator in 
last Illness 

A court must look with grave sus¬ 
picion on cases where person experi¬ 
encing last illness makes will in 
favor of one caring for such person 
and must scrutinize evidence and 
circumstances with extreme care to 
the end that the weak and incapable 
shall not be bent to the will of the 
greedy and artful 

La—Cormier v Myers, 65 So 2d 345, 
223 La 259 

4 Cal —In re Hampton’s Estate, 
103 P2d 611, 39 CalApp2d 488— 
In re Burns’ Estate, 80 P 2d 77, 26 
Cal App 2d 741—In re Lepori’s Es¬ 
tate, 41 P2d 970, 4 Cal App 2d 761 
Pla—Corpus Juris cited iu In re Al¬ 
drich’s Estate, 3 So 2d 856, 860, 148 
Fla 121 

Ind—^Munson v Quinn, 37 N E 2d 
693, no Ind App 277 
Minn—In re Olson's Estate, 35 N 
W2d 439, 227 Minn 289 
N J —In re Davis’ Will, 101 A 2d 521, 
14 N J 166—In re Hopper’s Estate, 

88 A 2d 193, 9 NJ 280—In re Liv¬ 
ingston's Will, 73 A 2d 916, 5 N J 
65 

In re Weeks’ Estate, 103 A 2d 43, 
29 N J Super 533—In re Fleming’s 
Estate, 89 A 2d 54, 19 N J Super 
665—In re Stroming’s Will, 79 A. 
2d 492, 12 NJ Super 217—In re 
Gotchel’s Estate, 76 A 2d 901, 10 
N J Super 208 

In re Heim’s Will, 40 A 2d 651, 
136 NJEq 138 

Neb—In re Parr’s Estate, 33 NW 2d 
454, 150 Neb 67—Corpus Juris 

quoted, lu In re Kajewski’s Estate, 
279 NW 185, 188, 134 Neb 485 
Ohio—In re Will of Maurer, 31 Ohio 
NP.NS, 247 

Or—In re Day’s Estate, 257 P 2d 609, 
198 Or 518—In re Hill’s Estate, 256 
P2d 735, 198 Or 307—In re Ros¬ 
enberg's Estate, 246 P 2d 858, 196 
Oi 219—In re Urich’s Estate, 242 
P2d 204, 194 Or 429—In re Por¬ 
ter’s Estate, 235 P 2d 894, 192 Or. 
483—In re Meier's Estate, 224 P 2d 
572, 190 Or 140—In re Lobb’s Will, > 
160 P 2d 295. 177 Or 162—In re 
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beneficiary or person who benefits by the will took | part or participated in the preparation^ or pro- 


Lobb's Will, 145 P 2d 808, 173 Or 
414 

SD—Corpus Juris cited lU In re 
Rowlands’ Estate, 18 NW2d 290, 
293, 70 SD 419 

Tenn—Haynes v Mullins, 209 SW 
2d 278, 30 TennApp 615 
Wis —Corpus Juris q.uoted lU In re 
Faulks’ Will, 17 NW2d 423, 440, 
246 Wis 319—In re Raasch’s Will, 
284 NW 571, 230 Wis 548 
Wyo —Corpus* Juris quoted in In re 
Nelson’s Estate, 266 P 2d 238, 254, 
72 Wyo 444 
68 C J p 759 note 74 
^ack of independent advice 

A controlling or strong point is 
the fact that there is no showing 
that the testator had any independent 
advice in connection with a will 
which gives a principal part of his 
estate to a person with whom he had 
a highly confidential relationship 
Okl—^Anderson v Davis, 266 P 2d 
1099, 208 Okl 477 
Obtaining independent advice 

Any presumption of undue in¬ 
fluence arising out of the fiduciary 
relationship between testatrix and 
the principal beneficiary would be 
overcome by the fact that at the 
time the will was executed the tes¬ 
tatrix had the benefit of legal and 
independent advice 
Mich—In re Teller’s Estate, 284 N 
W 696, 288 Mich 193 
Executing will in unknown language 
Where a confidential relation exists 
between the testatrix and the sole 
beneficial y, and it is shown that the 
will the testatrix executed was in 
English, a language she could nei¬ 
ther read nor write, and that the will 
conformed to the law of California 
hut not to the law of Germany al¬ 
though it was executed in Germany 
where the testatrix at all times re¬ 
sided. and the activity of the bene¬ 
ficiary in sending the drafts of the 
Will to Germany for the testatrix to 
copy was shown, there would be a 
presumption of undue influence on 
the part of the beneficiary 
Cal—In re Pohlmann’s Estate, 201 
P2d 446, 89 Cal App 2d 663 
CiicuxnstaiLces not sufficient to raise 
presumption 

(1) Where a widow inherits the 
estate of her husband as sole heir 
at law, and the husband’s former 
partner is administrator of the estate 
and in his administration perpetrates 
fraud on the widow, and subsequent¬ 
ly the widow dies leaving a sub¬ 
stantial portion of the estate to her 
husband's admmistiator, his fraud 
in the administration of the hus¬ 
band’s estate would not create a pre¬ 
sumption that he had exerted fraud 
or undue influence on the widow with 
respect to her own last will and tes- 
tam ent 


Ga—Marlin v Hill, 15 S E 2d 473, 
192 Ga 434 

(2) The fact that one of the bene¬ 
ficiaries had at times acted as in¬ 
vestment counsel to the testatrix and 
had advised her on other matters 
would not raise a presumption of 
undue influence 

Vt—Central Hanover Bank & Trust 
Co V Froment, 49 A 2d 111, 114 
Vt 523 

(3) Fact that testatrix was color¬ 
ed and beneficiary white would nei¬ 
ther raise nor support an inference of 
undue influence justifying setting 
aside the will where beneficiary was 
a neighbor and fiiend and had inter¬ 
ested herself in testatrix’ welfare for 
several years 

Or—In re Perry’s Estate, 181 P 2d 
7S3, 181 Or 332 

Beneficiary retainuig testator’s will 

(1) Where a confidential relation 
existed between the testator and the 
beneficiary it has been held that a 
presumption of undue influence may 
arise from the circumstance, among 
others, that the beneficiary retained 
the will m his possession 

Colo—Gehm v Brown, 245 P 2d 866, 
125 Colo 555 

Fla—In re Palmer’s Estate, 48 So 
2d 732 

Pa—In re Dichter’s Estate, 47 A 2d 
691, 354 Pa 444—In re Stewart’s 
Estate, 47 A 2d 204, 354 Pa 288 

(2) It has also been held that 
even though a confidential relation 
existed between the testator and the 
beneficiary, no presumption of undue 
influence would arise in consequence 
of the fact that the testator’s will 
remained in the custody of the bene¬ 
ficiary 

Ga—Marlin v Hill, 15 S E 2d 473, 
192 Ga 434 

N J —In re Davis’ Will, 101 A 2d 
621, 14 NJ 166 

5. Cal — In re Arnold's Estate, 107 
P2d 26, 16 Cal 2d 573 

In re Lombardi’s Estate, 276 P 
2d 67, 128 Cal App 2d 606—In re 
White’s Estate, 276 P 2d 11, 128 
Cal App 2d 659—In re Kerr’s Es¬ 
tate, 274 P2d 234, 127 Cal App 2d 
621—In re Rugani’s Estate, 239 
P2d 500, 108 CalApp2d 624—In 
re Greenhill’s Estate, 221 P 2d 310, 
99 Cal App 2d 155—In re Merrick’s 
Estate, 209 P 2d 666, 93 Cal App 2d 
624—In re Leonard’s Estate, 207 
P 2d 66, 92 Cal App 2d 420—^In re 
Doty’s Estate, 201 P 2d 823, 89 Cal 
App 2d 747—In re Brown’s Estate, 
200 P2d 888, 89 Cal App 2d 496— 
In re Kemp’s Estate, App, 190 P 
2d 619—In re Llewellyn’s Estate, 
189 P2d 822, 83 Cal App 2d 534, 
hearing denied 191 P 2d 419, 83 Cal 
App 2d 534—In re Fraser's Estate, 
170 P2d 704, 75 Cal App 2d 99— 
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' In re Harkleroad's Estate, 144 P 2d 
88, 62 Cal App 2d 60—In re Shields’ 
Estate, 121 P 2d 795, 49 Cal App 
2d 293—In re De Graaf’s Estate, 93 
P2d 199, 34 Cal App 2d 120—In re 
Eakle’s Estate, 91 P 2d 954, 33 Cal 
App 2d 379—In re Johnson's Es¬ 
tate, 87 P2d 900, 31 Cal App 2d 
251—In re Anderson’s Estate, 85 
P2d 212, 29 Cal App 2d 637~In re 
Burns’ Estate, 80 P 2d 77, 26 Cal 
App 2d 741—In re Mullen’s Estate, 
47 P2d 746. 8 Cal App 2d 684 

Colo—Gehm v Brown, 245 P 2d 865, 
125 Colo 655 

Fla — Corpus Juris cited m In re 
Palmer’s Estate, 48 So 2d 732, 733 
— Corpus Juris cited m In re Al¬ 
drich’s Estate, 3 So 2d 856, 860, 148 
Fla 121 

Ill—Redmond v Steele, 126 N E 2d 
619, 5 Ill 2d 602—Wnk v Hagen, 
101 NE2d 585, 410 Ill 158—Tid- 
holm v Tidholm, 62 NE2d 473, 
391 Ill 19 

Ind—Sweeney v Vierbuchen, 66 N 
E2d 764, 224 Ind 341 

Munson v Quinn, 37 N E 2d 693, 
110 Ind App 277 

Ky—^Hollon’s Ex’r v Gr^-ham, 280 
SW2d 544—Gay v Gay, 215 SW 
2d 92, 308 Ky 539 

Minn—In re Olson’s Estate, 35 NW 
2d 439, 227 Minn 289 

Neb— Corpus Juiis quoted m In re 
Kajewski’s Estate, 279 NW 185, 
188, 134 Neb 485 

Okl—In le Fletchers Estate, 269 P 
2d 349—In re Martin’s Estate, 261 
P 2d 603—^Anderson v Davis, 256 
P2d 1099, 208 Okl 477—In re Lil¬ 
lie’s Estate, 159 P 2d 542, 195 Okl 
597 

Or—In re Day’s Estate, 257 P 2d 
609, 198 Or 518—In re Hill’s Es¬ 
tate, 256 P2d 735, 198 Or 307— 
In re Urich’s Estate, 242 P 2d 204, 
194 Or 429— Corpus Juris cited m 
In re Porter’s Estate, 235 P 2d 
894, 898, 192 Or 483—In re Ander¬ 
sen’s Estate, 235 P 2d 869, 192 Or 
441—In re Detsch’s Estate, 229 P 
2d 264, 191 Or 161—In re Scott’s 
Estate, 228 P 2d 417, 191 Or 90— 
In re Meier’s Estate, 224 P 2d 572, 
190 Or 140—In re Perry’s Estate, 
181 P2d 783, 181 Or 332—In re 
Lobb’s Will, 160 P2d 295, 177 Or 
162— Corpus Juris cited in In le 
Rupert’s Estate, 64 P 2d 274, 285, 
162 Or 649—In re Knutson’s Will, 

, 41 P2d 793, 149 Or 467 

Pa—^In re Weber's Estate, 5 A 2d 
550, 334 Pa 216 

In re Melvin's Estate, Orph, 45 
LackJur 229—In re Baranowski’s 
Estate, Com PI, 43 LackJur 86 

S D —Corpus Juris cited m In re 
Rowlands’ Estate, 18 NW2d 290, 
293, 70 SD 419 

Wash—In re Jaaska’s Estate, 178 
P 2d 321, 27 Wash 2d 433. 
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Wis —Corpus Juris quoted ul In re 

Faulks' Will, 17 N W 2d 423, 440, 

246 Wis 319 

Wvo —Coipus Juris quoted m In re 

Nelson's Estate, 266 P 2d 238, 254, 

72 Wyo 444 
68 C J p 759 note 75 

Doctnue to Tie applied with cucum- 
spection 

The doctrine that it will be pre¬ 
sumed that the beneficiary exercis¬ 
ed undue influence on the testator 
whore the evidence indicates that a 
confidential relationship existed be¬ 
tween the two individuals, and that 
the beneficiary was actively con¬ 
cerned in the preparation of the 
will, will be applied with circum¬ 
spection since it will be assumed 
that every testator has confidence in 
those to whom he makes a bequest 
or a devise, and in many of them 
he also, no doubt, reposes trust and 
reliance, and, in fact, all to whom a 
testator gives the laiger bequests 
and devises invariably have won his 
confidence, and furthermore, it is 
not unlikely that the wife, son, 
daughter, and others in whom the 
testator has confidence will be in 
some manner conaerned about the 
preparation of the will, especially 
if it is made m the course of an ill¬ 
ness The truth of the matter is 
that bequests and devises to those 
in whom the testator has confidence 
and who have won his affection are 
more likely to be free from undue 
influence than bequests and devises 
to others 

Or—In re Knutson’s Will, 41 P 2d 

793, 149 Or 467 

Suspicion not equivalent to presump, 
tion 

The lelations which excite suspi¬ 
cion in transactions inter vivos, that 
IS, friendship, confidence and trust, 
affection, personal obligations, may 
and usually do 3 ustify and properly 
give direction to testamentary dis¬ 
positions All that can be said is 
the existence of a confidential rela¬ 
tion, such as that of guardian and 
ward, religious advisor and layman, 
and the like, affords peculiar oppor¬ 
tunity for unduly exercising in¬ 
fluence over the mind, and where 
the dominant party, in such relation, 
initiates the preparation of the will 
or gives directions as to its con¬ 
tents to the scrivener or writes it 
himself, in other words, is active 
either in its preparation or execu¬ 
tion, and IS made a beneficiary 
thereunder, a suspicion arises that 
the benefaction may have resulted 
from the exertion of undue influence 
over the testator rather than from 
his free volition; but such suspicion 
does not amount to a presumption 
Iowa—Olsen v. Corporation of New 


Melleray, 60 NW2d 832, 245 Iowa 
407 

Selection of attorney by beneficiary 

(1) Where a confidential relation 
existed between the testator and the 
beneficiary a presumption of undue 
influence may arise from the circum¬ 
stance that the beneficiary selected 
the attorney who drew the testator’s 
will 

Mo—Machens v Machens, 263 SW 
2d 724 

N J —In re Smalley’s Estate, 2 A 2d 
321, 124 NJEq 461, affirmed 8 
A 2d 296, 126 NJEq 217 
Pa —In re Dichter’s Estate, 47 A 2d 
691, 354 Pa 444 

(2) There will also be a presump¬ 
tion of undue influence where, in ad¬ 
dition to selecting the attorney, the 
beneficiary dictates the terms of the 
will or provides the attorney with 
the necessary information 

DC—^Wiggins V Smith, 183 P 2d 
831, 87 USAppDC 112 
Or—In re Day's Estate, 257 P 2d 
609, 198 Or 518—In re Urich’s Es¬ 
tate, 242 P2d 204, 194 Or 429 

(3) It has been held that where a 
confidential relation existed between 
the testatrix and the principal bene¬ 
ficiary, no presumption of undue in¬ 
fluence would arise because m con¬ 
sequence of such relation the bene¬ 
ficiary employed the attorney to draw 
the will and furnished the attorney 
with the information as to what the 
will should contain 

Ga—Marlin v Hill, 15 S B 2d 473, 
192 Ga 434 

6, Ala—Street v Street, 22 So 2d 
35, 246 Ala 683—^Fulks v Green, 
20 So 2d 787, 246 Ala 392—Mind- 
ler V Crocker, 18 So 2d 278, 245 
Ala 578—^Little v Sugg, 8 So 2d 
866, 243 Ala 196—Cook v Morton, 
1 So 2d 890, 241 Ala 188 
Cal—In re Lombardi’s Estate, 276 
P 2d 67, 128 CalApp2d 606—In re 
White’s Estate, 276 P 2d 11, 128 
Cal App 2d 659—In re Kerr’s Es¬ 
tate, 274 P2d 234, 127 Cal App 2d 
521—In re Schlyen’s Estate, 234 P 
2d 211, 105 Cal App 2d 648—In re 
Abert’s Estate, 204 P 2d 347, 91 Cal 
App 2d 60—In re Kemp’s Estate, 
App, 190 P 2d 619—In re Lewis' 
Estate, 149 P 2d 61, 64 Cal App 2d 
480—In re Rabinowitz' Estate, 135 
P2d 579, 58 Cal App 2d 106—In re 
Wolleb’s Estate, 132 P 2d 864, 56 
Cal App 2d 488—In re Hampton's 
Estate, 103 P 2d 611, 39 Cal.App 2d 
488—^In re Lepon's Estate, 41 P 2d 
970, 4 Cal App 2d 761 
Fla—^Zinnser v Gregory, Fla, 77 
So 2d 611—Corpus Juris cited in In 
re Aldrich's Estate, 3 So 2d 856, 
860, 148 Fla 121 

Ill —Redmond v Steele, 126 N E 2d 
619, 6 Ill 2d 602—Lake v Seifiert, 
102 NE2d 294, 410 Ill 444—^Pow- 
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/ but the part taken by the ben- 

ell V Weld, 101 NE2d 581, 410 
Ill 198—Ginsberg v Ginsberg, 198 
NE 432, 361 Ill 499 
Mo—Larkin v Larkin, 119 S W 2d 
351 

Neb— Corpus Juiis quoted in In re 
Kajewski’s Estate, 279 NW 185, 
188, 134 Neb 4S5 

NJ—In re Castellano's Will, 171 A 
139, 116 N J Eq 366 
Pa—In re King’s Estate, 87 A 2d 469, 
369 Pa 523 

S D — Corpus Juns cited in In re 
Rowlands’ Estate, 18 NW2d 290, 
293, 70 SD 419 

Wash—Foster v Brady, 86 P 2d 760, 
198 Wash 13—Dean v Jordan, 79 
P2d 331, 194 Wash 661 
Wis— Corpus Juiis quoted in In re 
Paulks’ Will, 17 NW2d 423, 440, 
246 Wis 319 

Wyo— Coipus Juris quoted in In re 
Nelson’s Estate, 266 P 2d 23S, 254, 
72 Wyo 444 
68 C J p 760 note 76 
Amanuensis a beneficiary 

(1) From the fact that the testa¬ 
tor’s secretary, a beneficial y, wi ote 
the will at the testator’s dictation, 
thus merely responding to his com¬ 
mands, it cannot be urged that she 
was active in procuring the execu¬ 
tion of the will 

Ala—Councill v Mayhew, 55 So 314, 
172 Ala 295 

(2) Even if a fiduciary relation ex¬ 
isted between the testator and the 
beneficiary who was the testator’s 
private secretary, such fact alone 
would not be sufficient to cast on 
her the burden of showing an ab¬ 
sence of fraud and undue influence, 
and it would be necessary to show 
that she was in some way instru¬ 
mental in procuring the execution 
of the will, and where all that is 
shown IS that she performed ordi¬ 
nary secretaiial duties in taking and 
transcribing notes and following the 
directions of the testator, such ac¬ 
tivities obviously cannot constitute 
a paiticipation in the transaction 
within the meaning of the rule creat¬ 
ing a presumption of undue influence 
Ill—Sterling v Dubin, 126 N E 2d 

718, 6 Ill 2d 64 

7. Ala—Little v Sugg, 8 So 2d 866, 
243 Ala 106 

Cal —^In re Chesney’s Estate, 228 P 
2d 46, 102 Cal App 2d 708—In re 
Hull’s Estate, 146 P 2d 242, 63 

Cal App 2d 135—In re Miller's Es¬ 
tate, 60 P2d 498, 16 Cal App 2d 154 
Colo—Gehm v Brown, 245 P 2d 865, 
125 Colo 555 

Fla—Corpus Jons cited in In re 
Aldrich’s Estate, 3 So 2d 856, 860, 
148 Fla 121 

Ill—Sterling v Dubin, 126 NB2d 
718, 6 Ill 2d 64 

Mo—Snell v Seek. 250 SW2d 336, 
1 363 Mo 225. 
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eficiary must go to the substance of the testamen¬ 
tary act, and not to some mere formal matter,^ 
and no presumption of undue influence will be 
raised where the activity of the beneficiary in the 
preparation, drafting, or execution of the will was 
in compliance with the request of the testator ^ A 


presumption of undue influence will arise if it is 
shown that, in addition to the confidential or 
fiduciary relation, the testator was dominated,^® or 
controlled^i by the beneficiary, or that the testator 
was weak-minded or in frail health and particularly 
susceptible to influence,or that the provisions of 


Doll V Fncke, 171 S W 2d 755, 
237 MoApp 1148 

Neb —Corpus Juris quoted in In re 
Kajewski’s Estate, 279 NW 185, 
188, 134 Neb 486 

N J—In re Heim's Will, 40 A 2d G51, 
136 NJEq 138 

NC—McNeill V McNeill, 25 S E 2d 
616, 223 NC 178 

Okl—In re Lillie's Estate, 159 P 2d 
542, 195 Okl 597 

Or—In re Detsch's Estate, 229 P 2d 
264, 191 Or 161—In re Scott’s Es¬ 
tate, 228 P 2d 417, 191 Or 90—In re 
Perry's Estate, 181 P 2d 783, 181 
Or 332 

Pa—In re Patti's Estate, 1 A 2d 791, 
133 Pa Super 81 

Tenn—^Nobles v Parmer, 9 Tenn 
App 6 

Wis—Corpus Jums quoted in In re 
Faulks’ Will, 17 NW2d 423, 440. 
246 Wis 319 

W> o —Corpus Juris quoted in In re 
Nelson’s Estate, 266 P 2d 238, 254, 
72 Wyo 444 
68 C J p 760 note 77 
Undue activity by favored benefici¬ 
ary 

Ala —Lackey v Lackey, 76 So 2d 761, 
262 Ala 45—Hubbard v Moseley, 
75 So 2d 658, 261 Ala. 683—Wil¬ 
son V Payton, 37 So 2d 499, 251 
Ala 411—Hyde v Norris, 35 So 2d 
181, 250 Ala 618 
Causing' eaecution of wiU 

It must be shown that the fiduci¬ 
ary-beneficiary was active in some 
wav which, caused or assisted in 
causing the execution of the will 
Mo —^Baker v Spears, 210 S W 2d 13, 
357 Mo 601—Buckner v Tuggle, 
203 SW2d 449, 356 Mo 718—Pul¬ 
itzer V Chapman, 85 SW2d 400, 
337 Mo 298 

Exclusion of others from testator’s 
presence 

Where a confidential or fiduciary 
relation exists between the testator 
and a beneficiary who assisted in the 
preparation of the instrument and 
was present at its execution, the fact 
that other beneficiaries were exclud¬ 
ed from the presence of the testator 
will give rise to a presumption of 
undue influence 

Okl—Myers v Myers, 266 P 452, 130 
Okl 184—Toombs v Matthesen, 
241 P2d 937. 206 Okl 139 

Activities earned on from distance 
A beneficiary who stands in a con¬ 
fidential relation with the testatrix 
may carry on activities to procure 
the execution of the will from a 
great distance, as where the benefici¬ 


ary is in the United States and the 
testatrix is at all times in Germany, 
and a presumption or inference of 
undue influence may arise even 
though the beneficiary is not phys¬ 
ically present at the time the will 
is executed 

Cal —In re Pohlmann’s Estate, 201 
P2d 446, 89 Cal App 2d 563 

8 Cal—In re Welch’s Estate, 272 
P 2d 512, 4'3 Cal 2d 173 
In re Dunne's Estate, 278 P 2d 
733, 130 Cal App 2d 216—In re 

Kemp’s Estate, 190 P 2d 619—In 
re Llewellyn’s Estate, 189 P 2d 822, 
83 Cal App 2d 534, hearing denied 
191 P2d 419, 83 Cal App 2d 534 
—In re Hull's Estate, 146 P 2d 
242, '63 Cal App 2d 135—In re 

King's Estate, 146 P 2d 952, 63 
Cal App 2d 365—^In re Comino's Es¬ 
tate, 131 P2d 699, 55 Cal App 2d 
806 

Ill—Brownlie v Brownlie, 191 NE 
268, 357 Ill 117, 93 ALR 1041 
Okl—In re Martin’s Estate, 261 P 
2d 603—In re Baker's Will, 248 P 
2d 627, 207 Okl 158—Toombs v 
Matthesen, 241 P 2d 937, 206 Okl 
139—Crorpus Juris cited in In re 
Lilhe’s Estate, 159 P 2d 542, 645, 
195 Okl 597 

68 C J p 759 note 75 [a] 

More than physical assistance 
Where a confidential or fiduciary 
relation exists, the activity of the 
beneficiary in procuring the execu¬ 
tion of the will that creates a pre¬ 
sumption of undue influence is 
something more than mere physical 
assistance in making arrangements 
for the drawing and execution of the 
will 

Mo—Snell V Seek, 250 SW2d 336, 
363 Mo 225 

Attorney’s advice on formal matter 
No presumption of undue influence 
arises from the fact that the testa¬ 
trix followed her attorney’s advice 
on a merely foimal matter, the prop¬ 
er signature to use in the execution 
of the 'Will 

Pa—In re Mills’ Estate, 79 Pa Dist 
& Co 417 

Beneficiary acting as messenger 
Where a beneficiary sustains a con¬ 
fidential relation with the testatrix 
and unduly profits by the will of the 
testatrix, a presumption of undue 
influence will arise if the beneficiary 
actively participates in procuring the 
execution of the will, but the activ¬ 
ity required is something more than 
merely acting as a messenger be¬ 
tween the testatrix and her attor¬ 
ney, I 


Cal—In re Ewan’s Estate, 153 P 2d 
782, 67 Cal App 2d 111 

9 Ala—Kahalley v Kahalley, 28 
So 2d 792, 248 Ala 621—Fulks \ 
Green. 20 So 2d 787, 246 Ala 392 
—Mindler v Crocker, 18 So 2d 278, 
245 Ala 678 

Okl—^In re Martin’s Estate, 261 P 
2d 603—Toombs v Matthesen, 241 
P2d 937, 206 Okl 139—Corpus 

Juris cited m In re Lillie’s Estate, 
159 P2d 542, 545, 195 Okl 597 
68 C J p 759 note 75 [a] 

10 Ala—Kahalley v Kahalley, 28 
So 2d 792. 248 Ala 624 

Ill—Redmond v Steele, 126 N E 2d 
619, 5 Ill 2d 602—Tidholm v Tid- 
holm, '62 NE2d 473, 391 Ill 19 
N J —In re Loon’s Will, 28 A 2d 
281, 20 NJMisc. 376, affirmed 28 
A 2d 288, 132 NJEq 316 
Dommaliug confideutiaa relation 
Ala—Lackey v Lackey, 76 So 2d 761, 
262 Ala 45—^Wilson v Payton, 37 
So 2d 499, 251 Ala 411—Hyde v 
Norri's, 35 So 2d 181, 260 Ala 618 
—Stieet V Street, 22 So 2d S5, 246 
Ala, 683 

Beneficiary domlnaunt party 
Where principal devisee is domi¬ 
nant party in fiduciary relationship 
with testatnx and procures will to 
be drawn, although undue influence 
IS presumed, presumption may be 
overcome by competent evidence 
Ill—Passenheim v Reinert, 1 NE 
2d 69, 362 Ill 676 
Testator dominant party 
Where a confidential relation ex¬ 
ists between the testator and the 
beneficiary, but the testator domi¬ 
nates the relation, there is no pre¬ 
sumption of undue influence 
N J—In re Castellano'is Will, 171 A 
139, 115 NJEq 366 

11. Ky—Gay v Gay, 215 SW2d 
92, 308 Ky 639 

12. Cal—In re Abert's Estate, 204 
P2d 347, 91 Cal App 2d 60—In re 
Hilker’s Estate, 194 P 2d 132, 8 
Cal App 2d 680—In re Llewellyn’s 
Estate, 189 P 2d 822, 83 Cal App 2d 
634, healing denied 191 P 2d 419, 
83 Cal App 2d 634—In re Hamp¬ 
ton’s Estate, 103 P 2d 611, 39 Cal 
App 2d 488 

Ky—Hollon's Ex'r v. Graham, 280 
SW2d 544—Gay v Gay. 215 SW 
2d 92. 308 Ky 639 

Md—^Doyle v Rody. 26 A 2d 467. 
180 Md 471 

Minn—^In re Olson's Estate, >36 NW 
2d 439, 227 Minn 289 
Mo—Machens v. Machens, 263 S W. 
2d 724. 
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the will are unnatural and unjust, ^3 or that the ] person desig’natcd as a recipient of benefits there- 


Neb— Corpus Jtixls quoted in In re 
Kajewski's Estate, 279 NW 185, 
188, 134 Neb 485 

N J —In re Smalley’s Estate, 2 A 
2d 321, 124 NJEq 461, affirmed 
8 A 2d 296, 126 NJEq 217—In re 
Castellano’s Will, 171 A 139, 115 
NJEq 356 

Oi —In re Urich’s Estate, 242 P 2d 
204, 194 Or 429 

Pa —In re Wilson’s Estate, 72 A 
2d 561, 364 Pa 488—In re Lewis' 
Estate, 72 A 2d 80, 364 Pa 225— 
In re Dichter’s Estate, 47 A 2d 691, 
354 Pa 444—In re Hollinger’s Es¬ 
tate, 41 A 2d 554, 351 Pa 364— 
In re Schwartz’ Estate, 16 A 2d 
374, 340 Pa 170—In re Bible's Es¬ 
tate. 175 A 538, 316 Pa 553 
In re Patti’s Estate, 1 A 2d 791, 
1133 Pa Super 81 

In re McGowan’s Estate, Orph, 
3 Lebanon 12—In re Dugacki’s 
Will, Com PI, 31 North Co 145— 
In re Cayman’s Estate, 21 North- 
umb Leg J 149 

Wash—Foster v Brady. 86 P 2d 760, 
198 Wash 13—Dean v Jordan, 79 
P 2d 331, 194 Wash 661 
Wis— ^Corpus Juris quoted in In re 
Faulks’ Will, 17 NW2d 423, 440, 
246 Wis 319 

Wyo — Corpus Juris quoted in In re 
Nelson’s Estate, 266 P 2d 238, 254, 
72 Wyo 444 
68 C J p 761 note 78 
Weakened intellect 

It has been held that the burden 
of proof shifts to the proponent only 
where there is evidence of weakened 
intellect 

U S —Greenwood v Greenwood, D C 
Pa, 16 FRD 366, appeal dis¬ 
missed, C A, 224 F 2d 318 
Pa —May v Fidelity Trust Co , 99 
A 2d 880, 375 Pa 135—^Williams v 
McCarroll, 97 A 2d 14, 374 Pa 281 
—In re Roberts’ Estate, 94 A 2d 
780, 373 Pa 7—In re King’s Es¬ 
tate, 87 A 2d 469, 369 Pa 623— 
In re Snedekei’s Estate, 84 A 2d 
568, 368 Pa. 607—In re Quein’s 
Estate, 62 A.2d 909, 361 Pa 133 
—In re Ash’s Estate, 41 A 2d 620, 
361 Pa 317—Buhan v Keslar, 194 
A 917, 328 Pa 312—In re Geist’s 
Estate, 191 A. 29. 325 Pa 401 
In re Share’s Estate, 88 Pa Dist 
& Co 191, 4 Fiduciary 246, 17 
Som 1 , 

In re Kerr’s Estate, Orph, 85 
PittsbLegJ 825—In re Henry’s 
Estate, Orph, 62 York LegRec 
177 

68 C J p 761 note 78 [a] 

Weakness of body 

Bodily weakness alone is not suf¬ 
ficient to ishift the burden of proof 
on the beneficiary occupying a con¬ 
fidential relation to the testator, 
since one may be physically weak 
and yet have a perfectly sound and 
strong mind 


Pa —In re King’s Estate, 87 A 2d 
469, 369 Pa 623—In re Quein’s 
Estate, 62 A 2d 909, 361 Pa 133 
Enfeebled by age 

The fact that a person is aged, 
decrepit, and somewhat enfeebled 
does not mean that h-e is easily con¬ 
trolled or managed, nor does it raise 
any inference that some interested 
person has gained the ascendency 
over him, and dictated the terms of 
his will 

NY—In re Streb's Will, 288 NYS 
334, 247 App Div 556 
Alcoholio 

A presumption of undue influence 
may arise from the fact that the 
testatrix’ mental condition was im¬ 
paired from the excessive use of 
alcohol and that a confidential re¬ 
lation existed between her and the 
chief beneficiary, together with other 
suspicious circumstances 
Fla—In re Palmer’s Estate, 48 So 
2d 732 

Evidence which is msufficieut ou is. 
sue of capacity 

(1) Although evidence of bodily 
infirmity and weakened mentality 
may not be sufficient to establish 
testamentary incapacity, a presump¬ 
tion of undue influence arises where 
a person standing in a confidential 
relation is benefited by a will which 
he has been instiumental in having 
e’^ecuted 

Pa—In re McFadden’s Estate, 108 
A 2d 247, 177 Pa Super 37 
<2) A presumption of undue in¬ 
fluence arises from such evidence 
where the person standing m the 
confidential relation and who is 
benefited by the will he has been 
instrumental m having executed, is 
a stranger to the blood of the tes¬ 
tator 

Pa—^In re Quein’s Estate, 62 A 2d 
909, 361 Pa 133—In re Stewart’® 
Estate, 47 A 2d 204, 354 Pa 288 
—In re Adams’ Estate, 69 A 989, 
220 Pa 531, 123 Am S R 721 
In re Patti’s Estate, 1 A 2d 791, 
133 Pa Super §1 

13 Cal—In re Abert's Estate, 204 
P2d 347, 91 Cal App 2d 50—In re 
Muller’s Estate, 57 P 2d 994, 14 
Cal App 2d 129 

Del—Conner v Blown, 3 A 2d 64, 
9WWHarr 539 

Md,—Doyle v Rody, 26 A 2d 457, 
180 Md 471 

Minn—In re Olson’s Estate, 35 NW 
2d 439, 227 Minn 289 
Mo—^Machens v Machens, 263 SW 
2d 724 

Neb—CorpXLs Juris quoted iu In re 
Kajewski’s Estate, 279 NW 185. 
188, 134 Neb 486 

NJ—In re Weeks’ Estate, 103 A 2d 
43, 29 NJ Super 533 
Or—In re Lobb’s Will, 160 P 2d 295, 
177 Or 162 


Wash—In re Jaaska’s Estate, 178 
P 2d 321, 27 Wash 2d 433 
Wis —Cforpus Juris quoted in In re 
Paulks’ Will, 17 NW2d 423, 440, 
246 Wis 319 
68 C J p 761 note 79 
Favored beueficiaiy 

The "favored beneficiary’’ rule is to 
the effect that where a confidential 
relationship exists between a testa¬ 
tor and a favored beneficiary, activ¬ 
ity by the favoied beneficiary in the 
preparation and execution of the will 
raises a presumption of undue in¬ 
fluence and casts the burden of proof 
on the beneficiary, and within the 
meaning of this rule, a "favored 
beneficiary" is one who, in the cir¬ 
cumstances of the particular case, 
has been favored over others having 
equal claim to the testator’s bounty 
Ala—Lackey v Lackey, 76 So 2d 761, 
262 Ala 45—Hubbard v Moseley, 
75 So 2d 658, 261 Ala 683—Mind- 
ler V Ciockei, 18 So 2d 278, 245 
Ala 578—Cook v Morton, 1 So 
2d 890, 241 Ala 188 

Distribution not necessarily unjust 

Provisions of a will are not to be 
consideied unnatural or unjust so 
as to raise a presumption of undue 
influence because a legacy to a sis¬ 
ter IS substantially smaller than the 
legacy to a woman who had served 
the testator efficiently as housekeep¬ 
er and nurse for a small wage, and 
with whom the testator maintained 
a confidential relation 
Cal—In re Velladao's Estate, S8 P. 

2d 187, 31 Cal App 2d 355 
Transfer of property of another 
Wheie testatrix is obligated by a 
valid oral contract to execute a will 
in favor of her son-in-law, but in 
violation of such contract she exe¬ 
cutes a will in favor of one who 
stands in a fiduciary relationship 
with her, there would be a presump¬ 
tion that the beneficiary under the 
will exerted undue influence on the 
testatrix 

Cal—West V Stainback, 240 P 2d 
366. 108 Cal App 2d 806 
Claim of collateral heirs to testatrix* 
bounty 

"Where a confidential relation ex¬ 
isted between testatrix and the bene¬ 
ficiary under the will, and where 
the next of kin of the testatrix were 
collateral heirs, the pretermitted next 
of kin, in order to show the will 
to be unnatural to create a pre¬ 
sumption of undue influence, would 
be required to show affirmatively 
that they had peculiar or superior 
claims to the decedent’s bounty 
Cal—In re Easton’s Estate, 35 P 
2d 614, 140 Cal App 367 

Exclusion of natural object of tes¬ 
tator’s bounty 

(1) Where the natural object of 
the testatoi’s bounty is excluded 
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under unduly profited by the will 

Before there can be room for the application of 
any of these rules it is necessary to show that the 
facts and circumstances which it is contended create 
a presumption of undue influence were directly con¬ 
nected with the execution of the instrument and 


were operating at the time the will was made,^^ 
and It is also necessary that there be a fiduciary or 
confidential relationship between the parties, 
which was in existence at or prior to the time the 
will was made,!*^ and that the peison occupying such 
a relationship toward the testator take a substan- 


from participation in his estate, 
where a strang'er supplants children, 
and the will is m favor of the lawyer 
drawing and advising as to its pro¬ 
visions, or the guardian having 
charge of the testator’s person and 
estate, or is in favor of a person 
occupying a clearly analogous posi¬ 
tion of trust, there is imposed on 
the proponents of the will, on the 
trial of the issue, the obligation of 
disproving the actual exercise of un¬ 
due influence 

Conn—Pepin v Ryan, 47 A 2d 846, 
133 Conn 12—In re Lockwood, 69 
A 8, 80 Conn 613 

(2) Where one standing in a con¬ 
fidential relation with the testatrix 
IS the chief beneficiary under her 
will, slight circumstances of undue 
influence will cast the burden of 
proof on the beneficiary, and the 
burden of proof will shift to the 
beneficiary where it is ishown that 
the testatrix, after consulting with 
the beneficiary’s attorney, decided to 
take from the natural objects of 
her bounty what she had given them 
by her earlier wills, and conferred 
what she had thus taken away on 
the beneficiary 

N J —In re Smalley’s Estate, 2 A 2d 
321, 124 NJEq 461, afllrmed 8 
A 2d 296, 126 NJEq 217 

14 Cal—^In re Lombardi’s Estate, 
276 P2d 67, 128 Cal App 2d 606— 
In re White’s Estate, 276 P 2d 11, 
128 Cal App 2d 659—In re Kerr’s 
Estate, 274 P 2d 234, 127 Cal App 2d 
521—In re Rugani’s Estate, 239 P 
2d 600, 108 Cal App 2d 624—In re 
Schlyen’s Estate, 234 P 2d 211, 105 
Cal App 2d 648—In re Chesney’s 
Estate, 228 P 2d 46, 102 Cal App 2d 
708—^In re Gieenhill’s Estate, 221 
P2d 310, 99 Cal App 2d 155—In re 
Leonard's Estate, 207 P 2d 66, 92 
Cal App 2d 420—In re Hilker’s Es¬ 
tate, 194 P2d 132, 8 Cal App 2d 
680—In re Llewellyn’s Estate, 189 
P2d 822, 83 Cal App 2d 634, hear¬ 
ing denied 191 P 2d 419, 83 Cal 
App 2d 534—In re Harkleroad’s Es¬ 
tate, 144 P2d 88, 62 Cal App 2d 
60—^In re Webster’s Estate, 137 
P2d 751, 69 Cal App 2d 1—In re 
Rabinowitz’ Estate, 135 P 2d 679, 
58 Gal App 2d 106 —In re Bucher’s 
Estate, 132 P 2d 257, 66 Cal App 2d 
135—In re De Graars Estate, 93 
P2d 199, 34 Cal App 2d 120—re 
Eakle's Estate, 91 P 2d 954, 33 
Cal App 2d 379 —In re Johnson’s 
Estate, 87 P 2d 900. 31 Cal App 2d 


251—^In re Anderson’s Estate, 85 
P2d 212, 29 Cal App 2d 637—In re 
Bums’ Estate, 80 P 2d 77, 26 Cal 
App 2d 741—In re Jacobs’ Estate, 
76 P2d 128, 24 Cal App 2d 619— 
In re Lepori’s Estate, 41 P 2d 970, 
4 Cal App 2d 761 

One factor among others 
Where it was shown that the re¬ 
lations between the beneficiary and 
the testatrix afforded the beneficial y 
an opportunity to control the testa¬ 
mentary act and the physical condi¬ 
tion of testatrix was such as to per¬ 
mit of a subversion of her freedom 
of will, and the beneficiary was ac¬ 
tive in procuring the instrument to 
be executed, and in addition the 
beneficiary unduly profited under the 
provisions of the will, while none 
of these circumstances standing 
alone will have the effect of creating 
a presumption against the validity 
of the instrument, their probative 
force in combination is to impose on 
the proponent the obligation of pre¬ 
senting evidence of volition 
Cal—In re Hull’s Estate, 146 P 2d 
242, 63 Cal App 2d 135—In re 

Hampton’s Estate, 103 P 2d 611, 39 
Cal App 2d 488—^In re Miller’s Es¬ 
tate. 60 P2d 498, 16 Cal App 2d 
154 

15 Idaho—Swann gen v Swan- 
strom, 175 P 2d 692, 67 Idaho 245 
Ill—Redmond v Steele, 126 N* E 2d 
619, 5 Ill 2d 602—Brownlie v 

Brownlie, 191 NB 268, 357 Ill 
117, 93 ALR 1041 

Hughes V Williams, 20 NE2d 
860, 300 Ill App 108 
Iowa—^In re Hadley’s Estate, 46 N 
W2d 140, 241 Iowa 1280—In re 
Heller’s Estate, 11 NW2d 586, 233 
Iowa 1356 

Pa—In re Hollinger’s Estate, 41 A 
2d 654, 351 Pa '364—In re Cress- 
man's Estate, 31 A 2d 109, 346 Pa 
400—^In re Mohler’s Estate, 22 A 
2d 680, 343 Pa 299 

In re Melvin’s Estate, Orph,, 45 
Lack Jur 229 

Tex—Breeden v. Miller, Civ App, 236 
S W2d 225 

XxL cozmectiou with. wUl 
Undue influence must be proved 
in connection with the will and not 
other things 

Mich—In re Hannan’s Estate, 23 N 
W^ 2d 222, 315 Mich 102—In re 
Reed’s Estate, 263 NW 76, 273 
Mich 334—Maynard v, Vinton, 26 
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NW 401, 59 Mich 139, 60 Am 
Rep 276 

Tex—Black v Black, Civ App , 240 
S W 2d 458, error refused no re¬ 
versible error 

Tune of exerting Influence l-mwia,- 
vexial 

A presumption of undue influence 
will not arise unless it is shown 
that the influence was operative at 
the time the will was executed, but 
the time the influence was everted 
IS of no moment as long as it re¬ 
mained effective at the time the will 
was executed 

N J —In re Raynolds’ Estate, 27 A 
2d 226, 132 NJEq 141, affirmed 
32 A 2d 353, 133 NJEq 344 

No influence operating on testator 

There could be no presumption of 
undue influence where it was shown 
that the testator could not be in¬ 
fluenced so as to destroy his free 
agency, or induced to perform an 
act against his will as he had ma¬ 
tured It in his mind 
Ky—McAtee v McAtee, 181 S W 2d 
401. 297 Ky 865 

IG. Cal —In re LingenfeIter’s Es¬ 
tate, 241 P2d 990, 38 Cal 2d 571 
In re Dunne’s Estate, 278 P 2d 
733, 130 Cal App 2d 216—In le 
Dobrzensky’s Estate, 232 P 2d 886, 
105 Cal App 2d 134—In re Lewis' 
Estate, 149 P 2d 51, 64 Cal App 2d 
480—In re Hull’s Estate, 146 P 2d 
242, 63 Cal App 2d 135 
Ill —Gilbert v Oneale, 21 N E 2d 
283. 371 Ill 427 

Mich—In re Brady’s Estate, 295 N 
W 230, 295 Mich 472-—In re Evans’ 
Estate, 277 NW 893, 283 Mich 
275—In re Reynolds’ Estate, 262 
NW 649, 273 Mich 71—In re 

Flood’s Estate, 259 NW 161, 270 
Mich 655—In re Lacroix’s Estate, 
251 NW 319, 265 Mich 59 
Pa—^Wetzel v Edwards, 16 A 2d 441, 
'340 Pa 121 

In re Boyd’s Estate, 77 A 2d 
662, 168 PaSuper 182 
Va—Croft V Snidow, 33 SB 2d 208, 
183 Va 649 

Wis— Corpus Jliris quoted in In re 

Paulks’ Will, 17 NW2d 423, 440, 
246 Wls 319 

Wyo—In re Nelson’s Estate, 266 P 
2d 238, 72 Wyo 444, 

68 C J p 761 note 80 

17 Mich—^In re Evans’ Estate, 277 
NW 893, 283 Mich 276. 

68 CJ p 758 note 63 [b]. 
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beneficial interest under the will,l® but the 
fact that the person is designated by the will to be 
executor or trustee of the decedent’s estate does not 
ordinarily constitute a beneficial interest within the 
meaning of this rule 20 

Personal relationship The influence of husband 
and wife over each other and their desire to provide 
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for each other by will being considered natural and 
legitimate, the burden of proof is not shifted, or a 
presumption of fraud or undue influence raised, by 
the fact that one is made a beneficiary in the will of 
the other ,21 although the testator or testatrix is 
dependent on the spouse,22 or the will is mac^e in 
accordance with the wishes of the spouse,23 unless 


18 Fla—Zmnser v Gregory. 77 So 
2d 611 

Ill—Redmond v Steele, 126 NE2d 
619, 5 Ill 2d 602—Tidholm v Tid- 
holm, 62 NE2d 473, 391 Ill 19 
Pa—In re Lewis’ Estate, 72 A 2d 80, 
364 Pa 226 

TTiuiatiiially largre sliare of estate 

Wash —In re Jaaska’s Estate, 178 P 
2d 321, 27 Wash 2d 433—Poster v 
Brady, 86 P 2d 760. 198 Wash 13 
—Dean v Jordan, 79 P 2d 331, 194 
Wash 661 

Wliere leg^acy is laa:g‘e 

Where a stranger to the hlood pro¬ 
cures a large legacy, that factor, tak¬ 
en together with the testator's weak 
mentality, will create a presumption 
of undue influence 

Pa—In re Patti’s Estate, 1 A 2d 791, 
133 Pa Super 81 

18 Ala—Street v Street, 22 So 2d 
36, 246 Ala 683—^Fulks v Green, 
20 So 2d 787, 246 Ala 392 
Cal —In re Garvey's Estate, 101 P 2d 
551, 88 Cal App 2d 449—In re Mul¬ 
ler’s Estate, 67 P 2d 994, 14 Cal 
App 2d 129 

Ill—Ennis V Gale, 95 N E 2d 322, 
407 Ill 215 

Minn —In re Olson’s Estate, 35 N W 
2d 439, 227 Minn 289 
Mo—^Winn v Matthews, 137 S W 2d 
632, 236 Mo App 337 
Okl —In re Fletcher’s Estate, 269 P 
2d 349 

Tex—^Kolb V Chandler, Civ App , 209 
S W2d 783 

Wis — Corpus Juris quoted la. In re 
Faulks* Will, 17 NW2d 423, 440, 
246 Wis 319 
68 C J p 761 note 81 
Beaefactioa as grouads for presmnp- 
tloa 

While one of the bases for the per¬ 
missible inference of undue influence 
IS benefaction, some pecuniary bene¬ 
fit to be derived, directly or indirect¬ 
ly, under the will by the fiduciary, 
there must be something more than 
the existence of the fiduciary relation 
and the benefaction to or in the in¬ 
terest of the fiduciary 
Mo—Baker v Spears, 210 S W 2d 13, 
357 Mo 601—Rex v Masonic Home 
of Missouri, 108 S W2d 72, 341 Mo 
689—Pulitzer v Chapman, 86 SW 
2d 400, 337 Mo 298 
Doll V Fricke, 171 SW2d 756, 
237 Mo App 1148 
Failure of beaeflciary to profit 

Where a confidential relation exists 
between the person making the will 


and the beneficiary under it, the ben¬ 
eficiary must show that the instru¬ 
ment was not induced by undue influ¬ 
ence, but where it is shown that 
the one in the fiduciary relation did 
not profit by the transaction such 
proof becomes unimportant 
Fla —Murrey v Barnett Nat Bank of 
Jacksonville, 74 So 2d 647 
Person acting for beneficiary 

It is not essential that the bene¬ 
ficiary be the one who exerted undue 
influence over the testator, and if the 
peison whose actions are questioned 
stands in a confidential relation with 
the testator, a presumption ot undue 
influence will arise if that person 
was acting for the beneficiary by ex¬ 
press or implied authority, or pursu¬ 
ant to a common understanding 
Ala—Little v Sugg, 8 So 2d 866, 243 
Ala 196 

TSto necessity for direct benefit 

(1) It IS not the law that the con¬ 
fidential adviser who has the oppor¬ 
tunity to influence the testatrix, and 
aids her in making her will, must re¬ 
ceive a direct benefit as a devisee or 
legatee under the will in order to 
shift the burden of going ahead with 
the evidence to the protestaoits of the 
will, and if the confidential adviser’s 
spouse IS the beneficiary the confi¬ 
dential adviser’s activity will be im¬ 
puted to his spouse, and if the* con¬ 
fidential adviser is the agent or rep¬ 
resentative of the beneficiary, the 
activities of the confidential adviser 
will be imputed to the beneficiary 
Cal —^In re Lekos’ Estate, 240 P 2d 

387, 109 Cal App 2d 42 

(2) If a confidential relation exists 
between a testator and the person 
who has been actively concerned in 
some way with the preparation and 
execution of the testator's will, a 
presumption of undue influence will 
arise if it is a member of that per¬ 
son's immediate family who is named 
as beneficiary in the will 

Ind—Sweeney v Vierbuchen, 66 N 
E 2d 764, 224 Ind 341 

20 Cal —In re Dobrzensky’s Estate, 
232 P2d 886, 106 Cal App 2d 134— 
In re Del Fosse’s Estate, 154 P 2d 
734, 67 Cal App 2d 490 
Fla—Zmnser v Gregory, 77 So 2d 
611 

Mo—Baker v Spears, 210 SW2d 13, 
367 Mo 601 

Pa—^In re Conway’s Estate, 79 A 2d 
208, 366 Pa 641—Wetzel v Ed¬ 
wards. 16 A 2d 441, 340 Pa 121. 
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In re Share’s Estate, 88 Pa Dist 
& Co 191, 4 Fiduciaiy 246, 17 Som 

1 

In re Griffith's Estate, Orph, 63 
Montg Co 275 

68 CJ p 761 note 81 [a] (1), [c] 

Collateral benefits 

Where a trustee has been given full 
and supreme power and authority 
over valuable property during a life 
estate, it has been held that, by rea¬ 
son of the collateral benefits natural¬ 
ly following from the free and com¬ 
plete power, he is within the rule 
Ala—Zeigler v Coffin. 123 So 22, 219 
Ala 686, 63 ALR 942 

3^arge beneficiary as well as executor 
Where the will was executed 
through the intervention of a person 
who occupied a confidential relation 
toward the testatrix, and the person 
was made executor as well as a large 
beneficiary, the circumstances create 
a strong suspicion that an undue or 
fraudulent influence has been exert¬ 
ed, and then the law casts on the 
person the burden of removing the 
suspicion by offering proof that the 
will was the free and voluntary act of 
the testator 

N C —McNeill V McNeill, 25 S E 2d 
615, 223 NC 178—In re Will of 
Everett, 68 S E 924, 925, 153 NC 
83 

21. Cal —In re Greenhill’s Estate, 
221 P2d 310, 99 Cal App 2d 155— 
In re Tribbey’s Estate, 135 P 2d 603, 
68 Cal App 2d 100—In re Comino’s 
Estate, 131 P 2d 599. 56 Cal App 2d 
806—In re Hampton’s Estate, 103 
P 2d 611, 39 Cal App 2d 488 
Fla—Goertner v Gardiner, 170 So 
112, 125 Fla 477, rehearing denied 
170 So 844, 126 Fla 412 
Mo—Snell v Seek, 250 SW2d 33C, 
363 Mo 225 

Neb —In re Thompson’s Estate, 44 N 
W 2d 814, 153 Neb 375 
NJ—In re Livingston’s Will, 73 A 
2d 916, 5 N J 65 

NC—In re Holmes' Will, 32 S E 2d 
614, 224 N C 830 

Or—In re Delsch’s Estate, 229 P 2d 
264, 191 Or 161 
68 C J p 762 note 82 

22 Ill —Meeker v. Meeker, 75 Ill 
260 

23 Cal —In re Tribbey’s Estate, 135 
r 2d 603, 58 Cal \pp 2d 100 

68 C J p 702 note 84. 
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coupled with proof of coercion ^4 So, also, no pre¬ 
sumption of undue influence changing the burden of 
proof arises from the fact that between the testa¬ 
tor and beneficiary there is blood^s or family^s rela¬ 
tionship, as a relation of parent and child,-" brother 
and sister,28 and aunt or uncle and niece or 
nephew,even though a confidential or fiduciary 
relation also exists,^® unless circumstances indicat¬ 
ing actual dominion are shown 

Intimate and affecHonate relation. The mere 
fact that an intimate and affectionate relation exist¬ 
ed between the testator and the beneficiary will not 
raise a presumption of undue influence, ^2 although 
it has been held that the rule is otherwise where 


the testator was a person of weak judgment and 
the legacy was very large 23 

Attorney-client iclaHonslnp In accordance with 
the rule, stated in Attorney and Client § 127 a, that 
all transactions and dealings between an attorney 
and his client are, as against the attorney, pnma 
facie fraudulent or presumed to have been obtained 
by undue influence, it has been held that if a testa¬ 
tor makes a testamentary transfer of property to one 
who IS acting as the testator’s attorney, either in 
relation to the making of the will or generally, there 
IS a presumption of undue influence which the at¬ 
torney must rebut 24 On the other hand, it has been 
held that the mere fact that the confidential rela- 


24 Cal—In re Gieenhill’a Estate, 
221 P2d 310, 99 Cal App 2d 155— 
In re Tnbbey’s Estate, 135 P 2d 
G03, 58 Cal App 2d 100 
68 C J p 762 note 85 
Aula of active participation, and un¬ 
due profit 

A confidential relationship exists 
between a husband and wife who are 
, living together, within meaning of 
r lule that where one who sustains a 
confidential relationship to testator 
actively participates in procuring ex¬ 
ecution of will and unduly profits by 
will, burden is on him to show that 
will was not induced by his undue 
influence 

Cal—In re Schlyen’s Estate, 234 P 
2d 211, 105 Cal App 2d 648 
25- Cal—In re Hampton’s Estate, 
103 P2d 611, 39 Cal App 2d 488 
Wyo—In re Nelson’s Estate, 266 P 2d 
238, 72 Wyo 444 
araudpareut aud graudchild 

The mere fact that the testatrix 
was the grandmother of the bene¬ 
ficiary, and that the parties lived to¬ 
gether, would not create a presump¬ 
tion of undue influence 
Tenn—Solan v Albertine, 193 SW 
2d 111, 29 Tenn App 61 
SVXother exerting infiuence lU favor of 
duldren 

Where a testator had children by a 
first marriage and children by a sec¬ 
ond marriage, and the children by the 
second marriage are the principal 
beneficiaries under the will, the fact 
that the second wife engaged in a 
long course of conduct of partiality 
in favor of her children and to the 
prejudice of the children of the first 
marriage, would not shift the burden 
of proof of undue influence to the 
principal beneficiaries 
N J —In re Raynolds’ Estate, 27 A 2d 
226, 132 NJBq 141, affirmed, 32 
A 2d 363, 133 N JEq 344 

26. Fla—In le Peters* Estate, 20 So 
2d 487, 155 Fla 453—Wartmann v 
Burleson, 190 So 789, 139 Fla 458 

27 Ala—Kahalley v ^Cahalley, 28 
So 2d 792, 248 Ala. 624- 


Cal—In re Abert's Estate, 204 P 2d 
347, 91 Cal App 2d 50—In re Clark's 
Estate, 129 P 2d 969, 55 Cal App 2d 
85 

in— Pepe V Caputo, 97 NE2d 260, 
408 Ill 321 

Hughes V Williams, 20 N E 2d 
860, 300 Ill App 108 
Md—Koppal v Soules, 56 A 2d 48, 
189 Md 346 

Mich—In re Hannan’s Estate, 23 N 
W2d 222, 315 Mich 102 
Pa—In re Cookson’s Estate, 188 A 
904. 325 Pa 81 

In re Brooks’ Estate, Orph, 27 
Del Co 140—In re Chylak’s Es¬ 
tate, Orph, 56 Lack Jur 129—^In re 
Singer’s Estate, Orph, 45 Lane L 
Rev 585 

Tex —Firestone v Sims, Civ App , 174 
SW2d 279, error refused 
68 C J p 762 note 86 

Dominance of parent presumed 

In will contest, it is presumed pn- 
ma facie that in transactions between 
parent and child, parent is dominant 
party and that they are free from 
undue influence, and burden is on 
contestant to show that time and 
circumstances have reversed order 
of natuie and that dominance of par¬ 
ent has been displaced by subservi¬ 
ence to child 

Ala—Lackey v Lackey, 76 So 2d 761, 
262 Ala 45—^Wilson v Payton, 37 
So 2d 499, 251 Ala 411 

Confidential relationship 
Where, in addition to relationship 
of testator and child, there exists be¬ 
tween the testator and the child a 
confidential relationship, as where 
the child attends to all of the testa¬ 
tor's business, the rule of presump¬ 
tion with reference to confidential 
agents applies in will contest, not the 
rule with reference to parent and 
child 

Oi —In re Porter's Estate, 235 P 2d 
894, 192 Or 483 

Child always residing with parent 
The fact that a child who is the 
sole beneficiary has always resided 
with the testator does not create a 
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presumption that the son exerted un¬ 
due influence 

NJ—In re Gotchel’s Estate, 76 A 2d 
901. 10 NJ Super 208 

28 N J —In re Skewis' Will, 64 A 2d 
892, 2 N J Super 114 

Tex —Price v Taliaferro, Civ App , 
254 S W 2d 167, refused no revers¬ 
ible error 

68 C J p 762 note 87 

29 Mich—In re Reynolds' Estate, 
262 NW 649, 273 Mich 71 

68 C J p 762 note 88 
Nieoe of testator’s wife 
Ill—Lake v SeifCert, 102 NE2d 294, 
410 Ill 444 

30 Cal —In re Hampton's Estate, 
103 P2d 611, 39 Cal App 2d 488 

68 C J p 762 note 89 

31. Cal—In re Abert’s Estate, 201 
P 2d 347, 91 Cal App 2d 60—In re 
Harkleroad's Estate, 144 P 2d 88, 62 
Cal App 2d 60 

68 C J p 762 note 90 

32. Or—In re Comegys’ Estate, 284 
P2d 758 

68 C J p 762 note 91. 

Kindness and attention as not rais¬ 
ing presumption of undue influence 
see infra § 244 

Presumption against undue infiuenca 
Ill—Redmond v Steele, 126 NE2d 
619, 5 Ill 2d 602—Lake v SeifCert, 
102 NE2d 294, 410 Ill 444—Harp 
V Parr, 48 NE 113, 168 Ill 469 

33. Ga—^Walker v Hunter, 17 Ga 
364 

34 Cal—In re Corbett’s Estate, 266 
P2d 935, 123 Cal App 2d 466—In re 
Phillipi’s Estate, 172 P 2d 377, 76 
Cal App 2d 100 

Okl —In re Harjoche’s Estate, 146 P 
2d 130, 193 Okl 631 
Tenn—Solan v Albertine, 193 SW 
2d 111, 29 Tenn App 61 
68 C J p 758 note 63 Ca] (1) 

In New Jersey 

(1) It has been held that a pre¬ 
sumption of undue influence arises 
from the existence of the attorney 
and client relationship between the 
beneficiary and the testator, even 
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tionship which exists between a testator and the per¬ 
son who IS beneficiary under the testator’s will is 
that of attorney and client, does not, of itself, create 
a presumption that the bequest to the attorney- 
beneficiary was the result of undue influence, ^5 and 
the fact that the attorney-beneficiary participated 
m the drawing of the will does not necessarily create 


WILLS § 239 

the presumption, 36 even though the will makes 
little or no provision for the natural objects of the 
testator's bounty ,37 but such a presumption may 
arise from the fact that the attorney-beneficiary ac¬ 
tively participated in the procuring, preparation, or 
execution of the will 38 In order to give rise to the 
presumption of undue influence the attorney must 


though the attorney-beneficiary de¬ 
clined to take any part m the prep- 
aiation or execution of the will, and 
the will was prepared and the execu¬ 
tion attended by independent counsel 
NJ—In re Hopper’s Estate, 88 A 2d 
193. 9 N J 280 

(2) It has also been held that a 
presumption of undue influence arises 
fiom the existence of the attorney 
and client relationship between the 
beneficiary and the testator wdiere the 
attorney-beneficiary was legal adviser 
in the preparation and execution of 
the will 

N J—In re Baities’ Will, 13 A 2d 642, 
127 NJEq 472, amended on other 
giounds 19 A 2d 17. 129 NJEq 
280 

(3) Under such circumstances the 
burden of proof is on the beneficiary- 
attorney 

NJ—In re Bar ties’ Will, 19 A 2d 17, 
129 NJEq 280 

(4) In earlier cases it was held that 
an attorney who draws or actively 
participates m the making of his cli¬ 
ent’s will, by which he substantially 
benefits, has the burden cast on him 
of establishing that it was not the 
result of undue influence 

N T—In re Bishop’s Will, 125 A 384, 
96 NJEq 695—^Farnum v Boyd, 
41 A 422, 66 NJEq 766 

(5) In a case where the confidential 
relationship between the testator and 
the beneficiary was that of attorney 
and client it was stated that there 
were New Jersey cases which would 
seem to hold that th(‘ mere existence 
of such relationship places the burden 
of proving that the will was the free 
act of the testator on the proponent, 
but the court further stated that, 
"This IS not the true rule and these 
cases, as well as others, enunciating 
such rule (e g. In re Bishop’s Will, 
96 NJEq 695, 125 A 384) are dis¬ 
approved in this particular ’’ 

N J—In re Nixon’s Will, 41 A 2d 119, 
136 NJEq 242 

(6) Thus, the general rule that no 
presumption of undue influence arises 
because of the existence of a confi¬ 
dential relationship between a testa¬ 
tor and the beneficiary under the tes¬ 
tator's will has been applied in cases 
where the beneficiary was the attor¬ 
ney for the testator, and drafted and 
took part in the execution of the 
will, and it has been held that some 


additional fact must be established to 
impose on the attorney-beneficiary 
the burden of proof 
NJ—In re Davis’ Will, 101 A 2d 521, 
14 NJ 166 

In re Nixon’s Will, 41 A 2d 119, 
136 NJEq 242—In re Heim’s Will, 
40 A 2d 651, 136 NJEq 138 

(7) If in addition to the attorney 
and client relationship existing be¬ 
tween the beneficiary and the testa¬ 
tor, it IS shown that the testator’s 
mentality was so enfeebled that it 
could not well resist improper influ¬ 
ence, or solicitude and action on the 
part of the dominant mmd to see that 
the will was piepared and executed, 
or an arrangement for the presence 
of particular testamentary witnesses, 
or some such self-serving and suspi¬ 
cious element, the burden of pi oof 
will shift to the attorney who is the 
beneficiary under the will 

N J —In re Heim’s Will, supra 

(8) Where a testatrix made mem¬ 
bers of the immediate family of her 
attorney the beneficiaries under her 
will, the fact that the will remained 
in her attorney’s custody from the 
date of its execution until the death 
of the testatrix did not require a 
presumption of undue influence 

N J—In re Davis’ Will, 101 A 2d 621, 
14 NJ 166 

35. Idaho —Swaringen v Swan- 

strom, 176 P 2d 692, 67 Idaho 245 
Iowa—In re Ankeny’s Estate, 28 N 
W2d 414, 238 Iowa 754 
Ohio —Caswell v Hermann, 88 N E 
2d 405, 85 Ohio App 200—Corpus 
Juris oited ixv Cave v McLean, 32 
NE 2d 581, 684, 66 Ohio App 196 
S D —In re Rowlands’ Estate, 18 N 
W2d 290, 70 SD 419 
Wis—Corpus Juris quoted tn In re 
Faulks’ Will, 17 NW2d 423, 439, 
246 Wis 319 
68 C J p 769 note 65 

Suspiclou not presumption. 

Existence of confidential relation, 
such as attorney and client, affords 
peculiar opportunities for undue in¬ 
fluence, and where dominant party in 
such relation is active either in prep¬ 
aration or execution of will, and is 
made beneficiary thereunder, sus¬ 
picion of undue influence arises, but 
such suspicion does not amount to a 
presumption 

Iowa—Olsen v Corporation of New 
Melleray, 60 NW2d 832, 245 Iowa 
407. 


36. NT—In re Smith, 95 NT 516 
In re Moskowitz’ Will, 107 NTS 
2d 853, 279 App Div 660, affirmed 
106 NE2d 68, 303 NT 992, motion 
denied 107 NE2d 84, 304 NT 693 
—In re Rintelen’s Will, 78 NTS 
1092, 77 AppDiv 142 

In re Cotter’s Estate, 40 N T S 
2d 93, 180 Misc 399 
In re Little's Will, 45 N T S 2d 
751 

ND—Stormon v Weiss, 65 NW 2d 
475 

37 NT—In re Moskowitz’ Will, 107 
NTS 2d 853, 279 AppDiv 660, af- 
fiimed 106 NE2d 68, 303 NT 992, 
motion denied 107 NE2d 84, 304 
NT 593 

In re Little's Will, 46 N T S 2d 
751 

38. Cal —In re Estate of Witt, 245 P 
197, 198 Cal 407 

In re Johnson’s Estate, 193 P 2d 
782, 85 Cal App 2d 760—In re Kei- 
zur’s Estate, 148 P 2d 116, 64 Cal 
App 2d 117 

Ind—Sweeney v Vierbuchen, 66 N 
E2d 764, 224 Ind 341 
Md—Cook V Hollyday, 45 A 2d 761, 
185 Md 656 

Mich—In le Haskell’s Estate, 278 N 
W 668, 283 Mich 513—Donovan v 
Bromley, 71 NW 523, 113 Mich 
63 

Okl—Anderson v Davis, 256 P 2d 
1099, 208 Okl 477—Hunter v Bat¬ 
tiest, 192 P 575. 579, 79 Okl 248 
Pa—In re Dible’s Estate, 170 A 440, 
112 Pa Super 23, reversed on other 
grounds 175 A 538, 316 Pa 553 
Presumption impu-cable to other ben. 
efi Claries 

If a presumption of undue influence 
arises against the attorney-benefi¬ 
ciary by reason of the fact that he 
drew the testator's will, the pre¬ 
sumption of undue influence will be 
imputable to other beneficiaries even 
without proof of a common plan 
Cal—In re Erickson’s Estate, 35 P 
2d 628, 140 Cal App 520, remittitur 
corrected 41 P 2d 939, 4 Cal App 2d 
602 

Presumption vanes in strength 

The presumption of undue influence 
which IS created when it is shown 
that the attorney who drafted the 
will for his client is one of the chief 
beneficiaries varies in strength with 
the strength or weakness of the tes¬ 
tator's mind 

Or—In re Brown’s Estate, 108 P 2d 
776, 166 Or 576. 
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have unduly benefited by the testamentary provi¬ 
sions,and generally it is not sufficient that the 
attorney is designated by the will to be executor, 
or attorney for the executor 

Although no presumption of undue influence may 
arise from the existence of the attorney and client 
relationship between the beneficiary and the testa¬ 
tor, or from the fact that the attorney-beneficiary 


participated in the drawing of the will, a will made 
by a client in favor of the clients attorney is re¬ 
garded with great suspicion,^2 particularly if it ex¬ 
cludes the natural objects of the testator’s bounty, 
and from such a will an inference of undue in¬ 
fluence may be drawn,and while the burden of 
proof of undue influence docs not shift to the 
attorney-beneficiary, but remains throughout with 


39 Cal —In re Frank's Estate, 32 P 
2d 607, I Cal 2d 34 

In re Keizur’s Estate, 148 P 2d 
116, 64 Cal App 2d 117 

Be awe St to clxanty 

No presumption of undue influence 
arises from the fact that the testa¬ 
tor’s will, which was diafted by the 
testator’s attorney, makes a substan¬ 
tial provision for a chanty in which 
the attorney is interested 
Okl—In re Heitholt’s Estate, 213 P 
2d 865. 202 Okl 351—Kindt v Par- 
menter, 200 P 706, 83 Okl 116 

Beawest to cemetery association 
It has been held that there is no 
presumption of undue influence where 
a legacy was given to a cemetery as¬ 
sociation because the attorney who 
drew the will was the holder of a 
share of nominal value and was also 
a promoter and director 
Mo —Barkley v Barkley Cemetery 
Assoc, 64 SW 482, 153 Mo 300 

Attorney fiiendly with henefloiary 
The fact that the attorney who 
drafted the will for the testator was 
but slightly acquainted with the tes¬ 
tator, and was a friend of long stand¬ 
ing with the beneficiary, does not con¬ 
stitute the attorney a beneficiary un¬ 
der the will so as to present a pre¬ 
sumption of undue influence 
Okl—In re Baker’s Will, 248 P 2d 
627, 207 Okl 158 

3Si£ein1ber of attorney’s family as hene- 
fl Clary 

Where the confidential relationship 
which exists between the testator and 
the beneficiary is that of attorney and 
client, if the beneficiary has in some 
way been actively concerned in the 
preparation and execution of the will, 
such fact casts on the beneficiary the 
burden of disproving undue influence, 
and such rule should not only include 
the situation where the one actively 
concerned in the preparation and 
execution of the will is a beneficiary, 
but also where a member of such 
person’s immediate family is named 
as a beneficiary 

Ind—Sweeney v Vierbuchen, 66 NE 
2d 764. 224 Ind 341 

40 Cal —In re Dobrzensky’s Estate, 
232 P2d 886, 105 Cal App 2d 134 
—In re Del Posse’s Estate, 154 P 2d 
734, 67 Cal App 2d 490 

DC—Millard v Matthews, 149 F 2d 
292. 80 US App DC 123. 


Mo —Shelton v McHaney, 92 S W 2d 
173, 338 Mo 749 

Okl—Kindt V Parmenter, 200 P 706, 
S3 Okl 116 
Bxecutor and trustee 

The appointment of attorney of tes¬ 
tator as executor and the appoint¬ 
ment of father-in-law of attorney as 
testamentary tiustee, did not shift 
any burden of proof to proponents to 
show that will was not the result of 
fraud and undue influence, since the 
will by such appointments did not 
confer any benefits or advantage that 
would not he reaped by a sti anger if 
so designated by testator 
Mo—Gardine v Cottey, 230 S W 2d 
731, 360 Mo 681. 18 ALP. 2d 1100 

41 . Okl —In re Heitholt’s Estate, 213 
P 2d 865, 202 Okl 351 

Bxecutor acting as attorney 

A provision of will, that should 
the executor, an attorney, act as such 
for the executor or trustee, he should 
receive such additional compensation 
as might be just and equitable, did 
not render the attorney a beneficiary 
so as to raise a legal presumption of 
undue influence 

Ill—Pond V Hollett, 141 NE 403, 
310 Ill 31 

42 . NT—In re Satterlee’s Will, 119 
NTS 2d 309, 281 App Div 251, mo¬ 
tion denied 122 NTS 2d 96, 281 
App Div 957—In re Wood’s Will, 
300 NTS 1268, 253 App Div 78 

In re Patterson’s Will, 132 NT 
S 2d 609, 206 Misc 268—In re Cot¬ 
ter’s Estate, 40 N T S 2d 93. 180 
Misc 399 

In re LitUe's Will, 45 NTS 2d 
761 

ND—Stormon v Weiss, 65 NW2d 
475 

Gruardxan principal beneficiary 

Where will purportedly executed 
by one who has submitted to guard¬ 
ianship of person and estate is pre¬ 
pared by attorney for guai dian and 
I by its terms makes such guai dian 
principal beneficiary, the court has 
duty of carefully scrutinizing the 
circumstances of purported execu¬ 
tion 

Or—In re Lambert’s Estate, 114 P 
2d 125, 166 Or 529 

43 NT —In re Putnam's Will, 177 
NE 399, 267 NT 140 

In re Wood’s Will, 300 NTS 
1268, 253 App Div 78 i 

1102 


' In re Patterson’s Will, 132 NT 
S 2d 609, 206 Misc 2G8 
In re Little’s Will, 45 NTS 2d 
751 

Investigation by juiy 

Where an attorney takes part in 
the preparation and execution of his 
client’s will w^hich makes substan¬ 
tial provision for the attorney or 
members of his family and to the 
exclusion, in whole or in part, of the 
client's family, while there is no 
presumption of undue influence on 
the attorney’s part, nevertheless in 
view of the lealous scrutiny to which 
the law has thought it wise to sub¬ 
ject transactions of this kind it is 
proper that ordinarily an investiga¬ 
tion by a jury be had 
Mass—^Mooney v McKenzie, 88 NE 
2 d 546, 324 Mass 685—^Wellman v 
Carter, 190 NB 493, 286 Mass 237 
—Tarr v Vivian, 173 NB 357, 272 
Mass 150 

44 - NT—In re Putnam’s Will, 177 
NE 399, 257 NY 140 

In re Patterson’s Will, 132 N 
TS2d 609, 206 Misc 268 
ND—Stormon v Weiss, 65 NW2d 
475 

Inference of undue influence 

An inference of undue influence 
ordinarily would be warranted by the 
bare fact that the will was dravn by 
or at the request of the beneficial y 
who was the legal advisei of the 
testator, and not related to him by 
blood or marriage 

Tex —Oglesby v Hams, Civ App , 
130 SW2d 449, error dismissed, 
judgment correct 
Implication or presumption 

“Where there is evidence that the 
testator was old and feeble, and 
suffering from disease, and the will 
was drawn by the testator’s attor¬ 
ney at law, and the attorney is nam¬ 
ed in the will as one of the residu¬ 
ary legatees, these are circumstanc¬ 
es which will raise the implication 
or presumption that the will was 
procured by the undue influence of 
the attorney, or will, at least, require 
the proponents to show what did ac¬ 
tually occur at the time of its execu¬ 
tion and prior thereto, so that the 
presence or absence of undue influ¬ 
ence by him may be determined ” 

Cal—In re Erickson’s Estate. 35 P 
2d 628, 630, 140 Cal App 620, re¬ 
mittitur corrected 41 P 2d 939, 4 
Cal App 2d 602. 
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the contestant,the burden of going forward with 
the evidence to overcome the inference of undue 
influence is cast on the attorney-beneficiary,and 
it is incumbent on him to offer a satisfactory ex¬ 
planation that the will was freely and voluntarily 
made 

No presumption or inference of undue influence 
arises from a will which benefits the testator's at¬ 
torney if It IS shown that in the making of the will 
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the testator had the benefit of independent legal 
advice,^s particularly where the attorney who fur¬ 
nished the independent advice took part in the 
preparation and execution of the will 

Presumption one of fact The presumptions which 
arise on the showing of a personal or confidential 
relation together with suspicious circumstances are 
presumptions of fact^O which may be rebutted 
However, the effect of such rebutting testimony is 


45 NY —In re Putnam’s Will, 177 
NB 399, 257 NT 140—In re Kind- 
berg’s Will, 100 NE 789, 207 NT 
220 

In re Patterson's Will, 132 NY 
S 2d 609, 206 Misc 268—In re Cot¬ 
ter’s Estate, 40 NTS 2d 93, 180 
Misc 399 

Oi —In re Brown’s Estate, 108 P 2d 
775, 165 Or 575 

46 ND—Stormon v. Weiss, 65 N 
W2d 475 

47 NY—In re Putnam’s Will, 177 
NE 399, 257 NY 140—In re Kind- 
berg’s Will, 100 NE 789, 207 NY 
220—In le Smith, 95 N T 516 

In re Satteriee’s Will, 119 NTS 
2d 309, 281 App Div 251, motion 
denied 122 N Y S 2d 96, 281 App 
IDiv 957—In re Wood’s Will, 300 
NTS 1268, 253 App Div 78—In 
re Rmtelen’s Will, 78 NTS 1092, 
77 App Div 142 

In re Patterson’s Will, 132 NT 
S 2d 609, 206 Misc 268—In re Cot- 
tei’s Estate, 40 NTS 2d 93, 180 
Misc 399 

In re Little’s Will, 45 NTS 2d 
751 

48 NY—In re Guidi’s Will, 20 N 
Y S 2d 240. 259 App Div 652, af¬ 
firmed 30 NE2d 723, 284 NY 680, 
reargument denied 32 NE2d 829, 
285 NY 540 

In re Cotter’s Estate, 40 N Y S 
2d 93. 180 Misc 399 

Prepaiation of will by attorney’s as¬ 
sociate 

Where an attorney is informed by 
his client that she desires to make 
a will m the attorney’s favor, and he 
has his office associate draft the will, 
the attorney furnishes the associate 
with the necessary information, and 
the testatrix is given no independ¬ 
ent advice, there would be a pre¬ 
sumption that the will was the result 
of undue influence, and the burden of 
proof would rest on the attorney to 
show that he did not abuse the con¬ 
fidence reposed in him and that the 
execution of the will was the free 
and voluntary act of the testatrix 
Or—In re Lobb's Will, 160 P 2d 295, 
177 Or 162—In re Lobb's Will, 146 
P 2d 808, 173 Or. 414 

49, N Y —^In re Guidi's Will, 20 N 
TS2d 240, 259 App Div 662, af¬ 
firmed 30 NE2d 723, 284 NT. 680, 


reargument denied 32 NE2d 829, 
285 NY 540 

In re Cotter’s Estate, 40 NTS 
2d 93, 180 Misc 399 

50 Ohio—Board of Ed of Lynch¬ 
burg Local School Dist of High¬ 
land County V Pendleton, 75 NE 
2d 182, 80 Ohio App 249 
Okl—In re Lillie’s Estate, 159 P 2d 
542, 195 Okl 597 
68 C J p 762 note 93 
Inference of fact 

Although it IS frequently stated 
that a presumption of undue influ¬ 
ence arises when it is shown that a 
confidential relation existed between 
testator and a beneficiary, and other 
suspicious circumstances are also 
shown, actually it is not a presump¬ 
tion which arises but only an infer¬ 
ence of fact 

Wyo—In re Nelson’s Estate, 266 P 
2d 238, 72 Wyo 444 

51, Cal—In re White’s Estate, 276 
P2d 11, 128 Cal App 2d 659—In 
re Schlyen’s Estate, 234 P 2d 211, 
105 Cal App 2d 648—In re Mer¬ 
rick’s Estate, 209 P 2d 666, 93 Cal 
App 2d 624—In re Hampton's Es¬ 
tate, 131 P2d 565, 55 Cal App 2d 
543 

Fla —In re Aldrich's Estate, 3 So 2d 
856, 148 Fla 121 

Okl—In le Martin's Estate, 261 P 
2d 603—In re Lillie’s Estate, 159 
P2d 642, 195 Okl 597 
Or—In re Rosenberg’s Estate, 246 P 
2d 858, 196 Or 219—In re Dale’s 
Estate, 179 P 274, 92 Or 67 
Wash—Dean v Jordan, 79 P 2d 331, 
194 Wash 661 
68 C J p 762 note 94 
Sufficiency of evidence to overcome 
presumption of undue influence see 
infra § 251 

Balaucmg evidence essential 

When a presumption of undue in¬ 
fluence IS raised by showing the ex¬ 
istence of a confidential relationship, 
coupled with activity on the part of 
the proponent of a will, a prima 
facie showing of undue influence is 
thereby established which, in the ab¬ 
sence of evidence to the contrary, 
necessarily has the effect of invali¬ 
dating the will because it is then 
not the result of the free will or vo¬ 
lition of the testator, and it logically 
follows that the presumption neces¬ 
sarily results in invalidating the will 
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on that account, and under such cir¬ 
cumstances the presumption becomes 
controlling To overcome that pri¬ 
ma facie showing it becomes neces¬ 
sary for the proponent to rebut the 
presumption by evidence which, at 
least, will have the effect of balanc¬ 
ing the prima facie showing, or the 
will must be denied probate 
Cal—In re Hansen's Estate, 100 P 
2d 776, 138 Cal App 2d 99 

Not conclusive presumption 

A presumption of undue influence 
IS by no means a conclusive presump¬ 
tion, but IS one that may be over¬ 
come by evidence such as will lead 
the court to conclude that no undue 
influence was exerted 
Okl—In re Harjoche's Estate, 146 P 
2d 130, 193 Okl 631—In re Ander¬ 
son’s Estate, 286 P 17, 142 Okl 197. 

Absence of rebutting evidence 
The presumption of undue influ¬ 
ence which arises from a confiden¬ 
tial relation shifts the burden of 
proof to the proponents to overcome 
It When the presumption is pres¬ 
ent and no evidence is offered to 
overcome it the court or jury is 
bound to find in accordance with the 
presumption Whether this is a find¬ 
ing of fact or a conclusion of law is 
not material It has some of the ele¬ 
ments of both, but it is a rule of law 
and a rule of property which cannot 
lightly be cast aside If the undue 
influence is thus proved to exist the 
contestants are entitled to a judg¬ 
ment 

Cal—In re Johnson’s Estate, 87 P 2d 
900, 31 Cal App 2d 261 

No weight as evidence 

Assuming that a fiduciary relation¬ 
ship existed between the testator and 
the beneficiary under his will, and 
that a presumption of undue in¬ 
fluence resulted, the presumption 
would be rebuttable and there would 
be no shifting in the burden of proof, 
while the presumption would estab¬ 
lish a prima facie case in the ab¬ 
sence of testimony on the subject, it 
would have no weight as evidence, it 
would be rebuttable, and it could 
not be weighed against the evidence 
Mich—In re Jennings’ Estate, 55 N 
W2d 812, 335 Mich 241—In re 
Haskell’s Estate, 278 NW 668, 283 
Mich 613—In re Cotcher’s Estate, 
264 NW 325. 274 Mich 154 
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not to make the presumption disappear, but to raise 
an issue for the jury.52 

§ 240. - Unlawful or Improper Relations 

No presumption of undue influence arises merely 
because there was an unlawful, meretricious, or adulter¬ 
ous relation between the testator and the person who 
benefits by the will 

The fact that a testator or testatrix had main¬ 
tained an unlawful, meretricious, or adulterous rela¬ 
tion with a person receiving a legacy, or with a 
relative of such person, has been held not to au¬ 
thorize a presumption of undue influence by such 
person,53 and, so too, the fact that a devisee was 
associated with the person making the will in an 
immoral environment^^ and was present at the exe¬ 
cution of the will56 has been held not to give rise 
to an inference of undue influence. 


§ 241. - Writing or Preparation of Will 

by Beneficiary or Relative of Bene¬ 
ficiary 

Undue influence is not necessarily presumed because 
a beneficiary took part in the preparation op execution 
of the testator's will, but the activity of the beneficiary 
may be such as to ^ive rise to the presumption 

A presumption of undue influence is not neces- 
sanly created because a beneficiary took part in the 
preparation of the testator’s will,^® or because of the 
presence of the beneficiary at the execution of the 
will,^'^ particularly if the beneficiary was a relative 
of the testator,58 and no presumption arises where 
the devise or bequest was to relatives of the per¬ 
son writing the will ^9 However, a will drawn or 
executed under such conditions is subject to close 
judicial scrutiny,69 and the active part taken by the 
beneficiary may be such that a presumption of undue 
influence will arise which the beneficiary will ha\e 
the burden of rebutting,6i and this is especially tiue 


Presumption. varyiniT in strenffth' 
Because the presumption of un¬ 
due influence is fortified by policy, 
the proponent must prove to the sat¬ 
isfaction of the trier of fact that 
there was no undue influence, but 
there are cases where the presump¬ 
tion is so heavily weighted with pol¬ 
icy that the courts have demanded 
a sterner measure of proof than that 
usually obtaining on civil issues, and 
such is the situation where an at¬ 
torney benefits by the will of his cli¬ 
ent, and especially where he draws 
it himself 

N J —In re Weeks' Estate, 103 A 
2d 43, 29 NJ Super 533 

52 Cal—In re White’s Estate, 276 
P 2d 11, 128 Cal App 2d 659—In re 
Anderson’s Estate, 85 P 2d 212, 29 
Cal App 2d 637 
68 C J p 763 note 96 

ITot rule of procedure 

Presumption of undue influence 
arising from proof of fiduciary i ela¬ 
tion in will contest is not a mere 
procedural rule but lests on sub¬ 
stantial basis of fact or inference, 
and presumption, with its undeilying 
facts or inferences, once being in 
case, can never disappear, but rais¬ 
es issue for 3 ury 

Mo —Pulitzer v Chapman, 85 S W 
2d 400, 337 Mo 298 

Presumption destroyed 

Wheie piGsuinption of undue in¬ 
fluence in procuiing execution of will 
arises from confidential relationship 
of parties and other circumstances 
evidence to the contrary which, if 
uncontradicted, is sufficient to sup¬ 
port a finding, destioys the presump¬ 
tion, and the matter is then to be 
determined on all the facts freed 
from the piesumption. 


Wis—^In re Faulks’ Will, 17 NW2d 
423, 246 Wis 319 

53. Cal —In re Spaulding’s Estate, 
187 P2d 889, 83 Cal App 2d 15—■ 
In re Muller’s Estate, 57 P 2d 994, 
14 Cal App 2d 129 

Iowa—Glider v Mehnski, 25 NW 
2d 379, 238 Iowa 140 

Or—In re Kelly’s Estate, 46 P 2d 84, 
150 Or 698 

Pa—In re Porter’s Estate, Orph, 4 
PayLJ 37, affiimed 19 A 2d 731, 
341 Pa 476—In re Wright’s Estate, 
Oiph, 91 PittsbLegJ 401, 57 Yoik 
LegRec 117, affirmed 34 A 2d 57, 
348 Pa 76 

68 C J p 763 note 96 

54 Okl —^In re Swartz’s Will, 192 
P 203, 79 Okl 191, 16 ALR 450 

55. Okl—In re Swartz's Will, su¬ 
pra 

56 Fla—Marston v Churchill, 187 
So 762, 137 Fla 154—Theus v The- 
us, 161 So 76, 119 Fla 190--Gar- 
diner v Goertner, 146 So 186, 110 
Fla 377 

NJ—In re Rein’s Will, 50 A 2d 380, 
139 NJEq 122 

Ohio—Cave v McLean, 32 NE2d 

I 581, 66 Ohio App 196 

57 Ark—Jones v National Bank of 
Commerce in Memphis, 249 SW2d 
105, 220 Aik 665 

Or—In re Walther’s Estate, 163 P 
2d 285, 177 Or 282—In re Knut¬ 
son’s Will, 41 P2d 793, 149 Or 
467 

58. tj S —Mackay v Costigan, C 
A Ill, 179 P2d 125 

Fla—Goertner v Gardiner, 170 So 
112, 133 Fla 477, reheaiirg denied 
170 So 844, 126 Fla 412 

Ill—Hughes V Williams, 20 NE2d 
SCO, 300 Ill App 108 I 
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[Mo-Snell v Seek. 250 S W 2d 336, 
363 Mo 225 
68 C J p 7C3 note 2 

59 . Cal —In re RelpL’s Estate, 221 
P 361, 192 Cal 451 
68 C J p 763 note 3 

60 Fla—Maiston v Churchill, 187 
So 762, 137 Fla 154—Theus v The¬ 
us, 161 So 76, 119 Fla 190—Gar¬ 
diner V Goertner, 14C So 186, 111) 
Fla 377 

NY—In re Chinsky’s Will, 270 N 
YS 822, 151 Misc 129 
Proof of impairment of mind 

The lule of scrutiny that must at¬ 
tach to the conduct of a person who 
has written him&elf into a will as a 
legatee applied with special force 
where there was independent proof 
of impaired mind and volition of the 
testator 

N Y —In re Lasher’s Estate, 2 N Y 
S 2d 204, 165 Misc 592 

Burden of proof on contestant 

Where the chief actor in the prep¬ 
aration and drafting of a will is the 
principal beneficiary, a duty of scru¬ 
tiny by the trier of facts and a duty 
of explanation on the part of the 
beneficiary arise, but the buiden of 
proof in such a case remains with 
the contestant 

NT—In re Forsyth’s Estate, 9 NY. 
S2d 642, 169 Misc 1042 

61 . Aiiz—In re O'Connor’s Estate, 
246 P2d 1063, 74 Anz 248—In re 
Westfall’s Estate, 245 P 2d 951, 74 
Anz 181 

Colo—Gehm v Brown, 245 P 2d 865, 
125 Colo 655 

ni—Mitchell V Van Scoyk, 116 N 
E 2d 226, 1 Ill 2d 160 
Pa—In re Patti's Estate, 1 A 2d 791, 
133 Pa Super 81 
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where the beneficiary writing the will also occupies 
a confidential relation to the testator, as discussed 
supra § 239 

§ 242. - Unequal, Unjust, or Unnatural 

Disposition 

As a general rule, the mere fact that a will makes 
unreasonable testamentary provisions, as where there is 
an unequal or unjust distribution of the estate among the 
natural objects of the testator’s bounty, or where some 
or all of them are excluded from a share in the estate, 
does not create a presumption of undue influence and 
result in a shift in the burden of proof 

An unjust will does not of itself raise a presump¬ 
tion of undue influence, and ordinarily neither the 
unreasonableness of testamentary provisions,nor 


WILLS §§ 241-242 

gross inequality in the distribution of the estate,®^ 
will raise a presumption of fraud or undue in¬ 
fluence, or result in a shift in the burden of proof 
Furthermore, such a result does not follow from 
the mere fact that a will makes an unequal or un¬ 
just distribution of the testator's estate among the 
natural objects of his bounty,or because the testa¬ 
tor makes an unnatural disposition of his estate by 
excluding part or all of the natural objects of his 
bounty,67 because an heir fails to get what was 
expected,68 because a will makes a disposition of 
property which is not in accordance with the stat¬ 
utes of descent,6J> or because it provides more than 
would have been obtained tinder dower and home¬ 
stead laws 70 However, a will contammg unjust 


Tex—Taylor v Taylor, Civ App , 248 
S W2d 820 
68 C J p 763 note 99 

Sole oi principal 'beueficiary 

If a sole or principal beneficiary 
actively participated in the piepaia- 
tion of the will he must assume the 
burden of pi oof that he did not ex¬ 
ert undue influence on the testator 
when the will is attacked on that 
ground 

Okl—In re Martin’s Estate, 261 P 2d 
603 

Presence of other suspicious circum¬ 
stances 

A presumption of undue influence 
will arise if, in addition to the ac¬ 
tivity of the beneficial V in the prep¬ 
aration of the will, there are other 
suspicious circumstances, as, that 
the testator was old and feeble, that 
other children were omitted tr om 
the will, or that others having equal 
claim to the testator’s bounty weie 
not present when the will was exe¬ 
cuted 

Ill —^Pnberg v Zeutschel, 41 N E 2d 
512, 379 Ill 480 

Strength of presumption 
One who benefits largely from a 
will made through his agency, in 
absence of others having equal claim 
to testator’s bounty, is faced with 
presumption that he exercised undue 
influence, and strengrth of such pre¬ 
sumption depends on condition of 
testator's mind when will was exe¬ 
cuted 

Ill—Sulzberger v Sulzberger, 23 N 
E2d 46, 372 Ill 240 

62 Cal —^In re Pohlmann’s Estate, 
201 P 2d 446, 89 Cal App 3d 563 

63 Del —Conner v Brown, 3 A 2d 
64, 9 WWHarr 629 

Mass—O'Brien v Collins, 53 NE2d 
222, 315 Mass 429 

Okl—^Parnacher v Mount, 248 P 2d 
1021, 207 Okl 276 

64. Del—Conner v Brown, 3 A 2d 
64, 9 WWHarr 529 
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Ky—Kiefer’s Ex’r and Ex’x v Deib- 
el. 166 SW2d 430, 292 Ky 318— 
Hale V Hale, 152 SW2d 984, 287 
Ky 271 

Okl —Parnacher v Mount, 248 P 2d 
1021, 207 Okl 276 

65 Okl —Parnachei v Mount, supra 

68 C J p 764 note 6 

66. Ala—Lackey v Lackey, 76 So 
2d 761, 262 Ala 45—Hubbard v 
Moseley, 75 So 2d 658, 261 Ala 683 

Cal—In le Hull's Estate, 146 P 2d 
242, 63 Cal App 2d 135 

DC—Mann v Coinish, 185 F 2d 425, 
87 US App DC 110 certiorari de¬ 
nied 71 set 802, 341 US 932, 95 
LEd 1361 

Ky—Gay v Gay, 215 SW2d 92. 308 
Ky 539—Thomas v Thomas' 

Adm'r, 79 S W 2d 982, 258 Ky 236 

Mich—In re Johnson’s Estate, 40 
]SrW2d 163, 326 Mich 310—Sulli¬ 
van V Foley, 70 NW 322, 112 
Mich 1 

Minn —In re Marsden's Estate, 13 
NW2d 765, 217 Mmn 1 

Mo —Carl v Ellis, App , 110 S W 2d 
805 

NJ—In re Filo's Will, 76 A 2d 517, 
9 NJ Super 146 

m —Talon V Jackson, 19 A 2d 4, 66 
RI 302 

Tex —Price v Taliaferro, Civ App , 
264 S W 2d 167, refused no reversi¬ 
ble error 

Utah—In re Lavelle’s Estate, 248 P 
2d 372 

68 C J p 763 note 4 

67. Cal—In re Welch’s Estate, 272 
P2d 512, 43 Cal 2d 173 

In re Lombardi's Estate, 276 P 
2d 67, 128 Cal App 2d 606—In re 
Watkins’ Estate, 184 P 2d 192, 81 
Cal App 2d 465 

Mich—In re Livingston’s Estate, 295 
NW 343, 295 Mich 637—In Te 
Rowling’s Estate, 289 NW 136, 
291 Mich 218—In re Lacroix's Es¬ 
tate, 261 NW 319, 265 Mich 69 

Miss —^Hutchins v Barlow, 74 So 2d 
870 

Mo —^McGiri v Wiltz, App, 148 S 
W2d 822 


NJ—In re Gotchel’s Estate, 76 A 2d 
901, 10 NJ Super 208 

In re Loon's Will, 28 A 2d 281, 
20 NJMisc 376, afflimed 28 A 2d 
288, 132 NJEq 316 
NY—In re Moskow itz’ Will, 107 N 
YS2d 853, 279 App Piv 660, af¬ 
firmed 106 NE2d 68, 30j NY 992, 
motion denied 107 N E 2d 84, 304 
NY 593 

In re Buttikofer’s Will, 70 N Y S 
2d 252, affirmed 93 NTS 920, 276 
App Div 863 

Pa—In le De Maio's Estate, 70 A 
2d 339, 363 Pa 659 

Vt—Central Hanover Bank & Tiust 
Co v Froment, 49 A 2d 111, 114 
Vt 623 

Wis—In re Ehlko's V/ill, 11 NW 
2d 497, 244 Wis 115 
68 C J p 764 note 6 

Natural object of testator’s bounty 

(1) In testamentary law, the “nat¬ 
ural object of testator's bounty’’ is 
whoever would take in the absence 
of a will 

Conn—Page v Phelps, 143 A 890, 
108 Conn 572 
68 C J p 764 note 6 [a] 

(2) Collateral heirs such as broth¬ 
ers and sisters are not included 

Cal —In re Estate of Easton, 35 P. 
2d 614, 140 Cal App 367 

(3) Term does not necessarily in¬ 
clude nephews and nieces 

Cal—In le Llewellyn’s Estate, 189 
P2d 822, 83 Cal App 2d 534, hear¬ 
ing denied 191 P 2d 419, 83 Cal 
App 2d 634—In re Jacobs’ Estate, 
76 P2d 128, 24 Cal App 2d 649 

68. Fla—Murrey v Barnett Nat 
Bank of Jacksonville, 74 So 2d 647 

69. Ala —Cook v Morton, 1 So 2d 
890, 241 Ala 188 

Mich—In re Hannan’s Estate, 23 N 
W2d 222, 315 Mich 102—In re 
Reed’s Estate, 263 NW 76, 273 
Mich 334 

70. Ala—Cook v Morton, 1 So 2d 
890, 241 Ala 188 
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§§ 242-244 WILLS 

or unnatural provisions demands close judicial 
scrutiny,and the proponents have the burden of 
giving some reasonable explanation of the unequal 
or unnatural provisions of the will where they are 
coupled with suspicious circumstances ,'^2 as where 
there is also evidence of weakness of mind on the 
part of the testator and fraud or undue influence on 
the part of the devisees,or where the provi¬ 
sions of the will are grossly unreasonable, and plain¬ 
ly inconsistent with the testator's duty to his fam¬ 
ilyAn inference of undue influence may be 
drawn from a will which makes disproportionate 
gifts to strangers of the blood Furthermore, a 
will which makes an unnatural, unjust, or unfair 
distribution of the testator's estate by unduly benefit¬ 
ing those who have little or no claim by reason of 
relationship to the testator’s bounty, and by exclud¬ 
ing in whole or in part those who have a substan¬ 
tial claim by reason of relationship to the testator's 
bounty, may give rise to a presumption of fraud or 
undue influence,but the rule that a large gift in 
a will to a stranger to the testator's blood raises a 
presumption of undue influence is to be invoked 
only where there is clear proof of the weakened 
intellect of the testator.'^7 

§ 243. - Discrepancy Between Will and 

Prior Will or Declared Intention 

A presumption may arise that a will was the result 
of undue influence where there is a substantial discrep¬ 


ancy between the provisions of the will and the testa¬ 
tor’s stated fixed intentions, whether the testator's in¬ 
tentions were expressed by a prior will or otherwise 

A discrepancy between a fixed purpose of the 
testator, expressed in his declared intentions, and 
the provisions of the will, which are favorable to 
those in close relation to him at the time of its execu¬ 
tion, and who have opportunity unduly to influence 
him, casts on the beneficiary the burden of show¬ 
ing that the will was not the product of undue in¬ 
fluence but merely because a will vanes from 
expressions of the testator with respect to his in¬ 
tentions concerning relatives or the natural ob¬ 
jects of his bounty does not create a presumption 
of undue influence While the mere making of a 
new will materially changing the provisions of an 
old will has been held to raise no presumption of 
fraud,8^ particularly where cogent reasons for 
■changing the prior provisions exist,a will exe¬ 
cuted by the testator while ill and feeble, and con¬ 
taining unnatural provisions and differing from a 
former will or wills executed by him while in good 
health, must be shown by the beneficiaries to have 
been executed by the testator while free from re¬ 
straint, before it will be held valid 

§ 244. - Kindness and Attention 

Acts of kindness and attention toward the testator 
by a beneficiary under the will do not create a presump¬ 
tion of undue influence, or shift the burden of proof 

Undue influence will not be presumed or the bur- 


71 . Ga—Bowman v Bowman, 55 S 
E 2d 298, 205 Ga 796 

Keb —In re Bowman’s Estate, 9 NW 
2d 801, 143 Neb 440 

72. Cal—In re Nolan’s Estate, 78 P 
2d 456, 25 Cal App 2d 738 

Fla—Murrey v Barnett Nat Bank 
of Jacksonville, 74 So 2d 647—In 
re Gottschalk’s Estate, 196 So 844, 
143 Fla 371 

Iowa—In re Rogers’ Estate, 295 N 
W 103, 229 Iowa 781 
Ky—^Allen v Henderson, 184 S W 2d 
885, 299 Ky 92—Franks’ Ex’r v 
Bates, 128 S'W2d 739. 218 Ky 337 
68 C J p 764 note 7 
Consideration of provisions 
Provisions of a will whicb are 
claimed to be unnatural may be con¬ 
sidered as an element supporting an 
inference of undue influence when 
the testament is attacked on that 
ground, and the claim is made that 
by reason of undue influence the tes¬ 
tator was induced to make an un¬ 
reasonable or unjust discrimination 
against some of his heirs at law 
Cal—In re Llewellyn's Estate, 189 P 
2d 822, 83 Cal App 2d 534, hearing 
denied 191 P 2d 419, 83 Cal App 
2d 534 

73 Cal —In re Abert's Estate, 204 
P2d 347, 91 Cal App 2d 60. I 


Fla —In re Auerbacher’s Estate, 41 
So 2d 659 

68 C J p 764 note 8 

74 Ky—Gay v Gay, 215 S W 2d 
92, 308 Ky 539—Allen v Hender¬ 
son, 184 SW2d 885, 299 Ky 92 

Vt—Central Hanover Bank & Trust 
Co V Froment, 49 A 2d 111, 114 
Vt 523 

75. Mass—Livermore v Seward, 41 
NE2d 290, 311 Mass 389 

76 Anz —^In re Regaldo’s Estate, 
268 P2d 973, 77 Anz 180 

NJ—Hughes V Zeller, 65 A 2d 769, 
3 NJ Super 146 

77 Pa —In re Lauer’s Estate, 41 
A 2d 552, 351 Pa 438 

68 CJ p 764 note 8 [a] 

78. Anz—^In re Westfall’s Estate, 
245 P2d 951, 74 Anz 181 

Cal—In re Abert's Estate, 204 P 
2d 347, 91 Cal App 2d 50—In re 
Hampton's Estate, 103 P 2d 611, 39 
Cal App 2d 488 

68 C J p 764 note 9 

79 Cal—In re Hull’s Estate, 14G 
P2d 242, 63 Cal App 2d 135 

DC—^Wiggins V Smith, 183 F 2d 
831, 87 US App DC 112 

Ky—Gay v Gay. 215 SW2d 92, 
308 Ky 539 


80. NT—In re Buttikofer’s Will. 

79 NTS 2d 252, affirmed 93 N T 
S 2d 920 27C App Div 863—In re 

Streb’s Will, 2SS NTS 334, 247 
App Div 556 

Pa—In re King’s Estate, 87 A 2d 
469, 369 Pa 523 

Tex—Black v Black, Civ App , 240 
SW2d 458, error refused no re¬ 
versible error 

Va—Jenkins v Trice, 147 SE 251, 
152 Va 411 
Aibitrary chajxge 

The alteration of an existing will 
arbitrarily and without reason raises 
no presumption of undue influence 
Del—Conner v Biown, 3 A 2d 64, 
9 WWHarr 529 

Iiarger benefit under foimer wUI 

There was no presumption of un¬ 
due influence where the beneficiary 
received a greater amount under the 
former will 

Pa—In re Conway’s Estate, 79 A 2d 
208, 366 Pa 641 

81. Cal—In re Llewellyn's Estate, 
189 P2d 822, 83 Cal App 2d 634, 
hearing denied 191 P 2d 419, 83 
Cal App 2d 534 

82. Va—Whitelaw’s Ex’r v. Sims, 
19 SE 113, 90 Va 588. 

68 C J p 764 note 11. 
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den of proof shifted because of acts of kindness 
and attention by the beneficiary under a will S3 

§ 245. Admissibility of Evidence 
a In general 

b. Circumstances attending execution of 

will 

c. Prior or subsequent wills 
a. In General 

Where the grounds of objection to the validity of a 
Will are fraud and undue influence, the evidence is per- 


WILLS §§ 244-245 

mitted to take a wide range, and it has been declared that 
every fact and circumstance, no matter how little its pro¬ 
bative value, which throws light on these issues, is 
admissible. 

Undue influence in the execution of a will is 
rarely susceptible of direct proof Where the 
grounds of objection to the validity of a will are 
fraud and undue influence, the evidence is permitted 
to take a wide range and it has been declared that 
every fact and circumstance, no matter how little 
its probative value, which throws light on these 
issues is admissible,S5 and this is especially so 


83 Fla—^Wartmann v Burleson, 
190 So 789, 139 Fla 458—Maiston 
V Churchill. 187 So 762, 137 Fla 
154—Gardiner v Goertiier, 146 So 
186, 110 Fla 377 

Mich—In re Thayer’s Estate. 15 N 
W2d 712, 309 Mich 473 
68 C J p 766 note 13 

84 Or—In re Newman's Will, 213 
P2d 137, 187 Or 641 

85 Ala —Whitt v Forbes, 64 So 2d 
77, 258 Ala 580 

Cal—In re Carson's Estate, 194 P 
5. 184 Cal 437, 17 ALR 239 
Colo—Ofstad V Sarconi, 252 P 2d 94, 
126 Colo 565 

Del —Conner v Brown. 3 A 2d 64, 
9 WWHarr 529 

Ga—Bowman v Bowman, 55 S E 2d 
298, 205 Ga 796—Brumbelow v 
Hopkins. 29 S E 2d 42, 197 Ga 

247—Fowler v Fowler, 28 S E 2d 
458, 197 Ga, 53—Trust Co of Geor¬ 
gia V Ivey, 173 SB 648, 178 Ga 
629 

Idaho—^In re Bunders' Estate, 263 P 
2d 1002, 74 Idaho 448 
Ill—Corpus Juris cited in. Shelby 
Loan & Trust Co v Milligan, 24 
NE2d 157, 162, 372 Ill 397 
Kan—Smith v Salthouse, 76 P 2d 
836, 147 Kan 354 

Ky—Teogarden v Webster, 199 S 
W2d 728, 304 Ky 18—Welch's 

Adm'r v Clifton, 172 SW2d 221, 
294 Ky 514. 148 ALR 1220 
Md—Garner v Garner, 173 A 386, 
167 Md 423 

Minn —In re Marsden’s Estate, 13 
NW2d 766, 217 Minn 1 
N C —In re Lomax’ Will, 39 S E 2d 
388. 226 NC 498 

Ohio—Board of Education v Phil¬ 
lips, 134 NE 646, 103 Ohio St 622 
Spidel V Warnck, App , 78 NE 
2d 746—McNeil v. McNeil, App, 76 
NE 2d 621 

Or—In re Porter’s Estate, 235 P 2d 
894, 192 Or 483. 

Tenn—Hager v Hager, 66 S W 2d 
250, 17 Tenn App 143 
Tex—Gunlock v Greenwade, Civ 
App, 280 SW2d 610, error refus¬ 
ed no reversible error—Davis v 
Williams, Civ App, 144 S W 2d 
445, error dismissed 146 S W2d 982, 
136 Tex 27, 


Wash—In re Band's Estate, 247 P 
2d 1016. 41 Wash 2d 158—In re 
Martinson's Estate, 190 P 2d 9G, 29 
Wash 2d 912 
68 Cjr p 765 note 14 
Broad latitude allowed 
Fla—Hopkins v McClure, 45 So 2d 
656 

Faiticular evidence held admissible 

(1) Manner in which will was 
executed without independent advice 
Iowa—In le Ankeny’s Estate, 28 N 

W2d 414, 238 Iowa 754 

(2) Act of participation of person 
exercising influence in pieparation 
of will 

Minn —In re Rasmussen’s Estate, 69 
NW2d 630 

(3) Testimony of attorney who 
drafted will 

Mo —Norris v Bristow, 219 S W 2d 
367. 358 Mo 1177, 11 ALR2d 725 
NC—In re Pranks* Will, 56 S E 2d 
668, 231 N C 252, rehearing denied 
67 SE2d 3X5, 231 NC 736 

(4) Testimony of United States 
commissioner, who approved the will 
of an Indian, that deceased was not 
unduly influenced or under duress at 
the time he signed the will 

Okl—In re Harjo's Estate, 241 P 
2d 373, 206 Okl 88 

(5) Transactions between testator 
and legatee who is charged with 
fraud and undue influence 

NY—In re Boyle’s Will, 128 NYS 
2d 259, 205 Misc 497 

(6) Circumstances surrounding tes¬ 
timony of daughter of residuary leg¬ 
atee 

Iowa—In re Ankeny’s Estate, 28 N 
W2d 414, 238 Iowa 754 

(7) Testimony that attorney had 
slated to contestant that attorney 
had great influence over testator, 
and * It might make you money in 
the long run to employ me" 

Ind—^Workman v Workman, 46 N 
B2d 718. 1X3 Ind App 246 

(8) Testimony by representative of 
fldelity company who investigated 
embezzlement of decedent’s office, 
during time deceased’s daughter was 
employed there, that he could And 
no evidence or indication of daugh¬ 
ter’s connection with theft 
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Iowa—Shaw v Duro, 14 NW2d 211, 

234 Iowa 778 

(9) Where caveators undertook to 
show that the propounder had ob¬ 
tained tracts of land from testator 
without consideration, a statement 
signed by testator to the contrary 
NC—In re Pianks’ Will, 56 S E 2d 

668, 231 NC 252, rehearing denied 

57 SE 2d 315, 231 NC 736 

(10) Evidence showing money in 
defendant’s hands as administratoi 
of the estate of testatrix' daughter 
prior to testatrix’ death, to show the 
amount of property bequeathed to 
defendant where testatrix received 
the daughter’s estate as an heir and 
bequeathed it to defendant 

Mo—Clark v Powell, 175 S W 2d 842. 

351 Mo 1121 

(11) Pact that will was in posses¬ 
sion of attorney and beneficiary 
Iowa—In re Ankeny's Estate, 28 N 

W2d 414, 238 Iowa 754 

(12) Vigorous campaign by prin¬ 
cipal beneficiary’s family to main¬ 
tain intimate relations with testa¬ 
tor 

Iowa—In re Ankeny’s Estate, supra 

(13) Fact that testatrix did not 
retain services of attorney who had 
been her counsel for many years, but 
retained an attorney who had been 
employed by the chief beneficiary 
Wash—In re Sinclair’s Estate, 113 

P 2d 65, 8 Wash 2d 611 

(14) Failure of testator to receive 
his share from sale of jointly own¬ 
ed property 

Ky—^Maxwell v Coles. 194 SW2d 

651. 302 Ky 297 

(16) Stipulations which set forth 
transactions relating to the acquisi¬ 
tion and conveyance of property of 
testator and proponexit prior to the 
execution of the will 
WVa—Ebert v Ebert, 200 SE 831, 

120 W.Va 722 

(16) Confidential relationship be¬ 
tween testator and person exercising 
influence 

Minn—In re Rasmussen’s Estate, 69 

NW2d 630 

(17) Question to contestant’s wife 
as to whether she was told “for what 
purpose you were brought down here 
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where the will was caused to be diawn by the sole 
beneficiary Thus, evidence held to be admissible 
includes evidence of the state of things before and 
after the execution of the will,^’^ the will itself, 
where the testator had mind sufficient to appreciate 
the natural objects of his bounty, make a survey 
of his estate, and dispose of it according to a fixed 
purpose, 88 wills executed by a third person, where 
it IS relevant to the inquiry as to whether undue 
influence has been exercised over the testator,^^ 


the existence of independent legal advice, a 
change or failme to change the will, or a con¬ 
templated disposition of property,®! and proponent’s 
familiarity with legal phraseology in contrast with 
testator’s ignorance 

Evidence which throws no light whate\ cr on the 
question whether fraud or undue influence was ex¬ 
erted, and which is wholly immaterial and irrelevant, 
should be excluded While the remoteness oi evi- 


or anythingr else,” and testimony as 
to pioponent’s activities in preparing 
lor another witness* trip to certain 
city and at attorney’s office 
Ala—Slagle v Halsey, 15 So 2d 740, 
245 Ala 198 

(IS) Where contestants claiming 
undue influence showed testatrix’s 
husband was materialistic, evidence 
of his charitableness was admissible 
Tex—Applegate v McFadin, Civ 
App, 20 SW2d 396 

Facts occurringr after ezecation of 
wzU 

(1) “It IS quite well settled, of 

course, that the time when a will is 
made is the time of primary im¬ 
portance to be considered in esti¬ 
mating . any question of un¬ 

due influence over the testator How¬ 
ever, evidence of conditions 

and circumstances evi&tmg after 
that time may be considered only to 
serve as an aid to determine the 
piimary question” 

Kan—In re Millar’s Estate, 207 P 
2d 483, 491, 167 Kan 455 

(2) “The general rule is that 

pleading and proof of facts subse¬ 
quent to the execution of the will are 
inadmissible on the charge that the 
instrument is the product of undue 
influence and fraud In a 

given situation, particularly on an is¬ 
sue of actual fraud, no facts tending 
to prove such fraud are irrelevant if 
they reasonably bear upon that is¬ 
sue '* 

N Y —In re Carpenter’s Will, 300 N 
YS 375, 376, 262 App Div 886 

(3) Evidence of undue influence 
subsequent to execution of will is not 
properly admissible until there is 
competent evidence of undue influ¬ 
ence at time will was executed, un¬ 
less it follows so closely as to have 
evidentiary value 

Neb —In re Heineman’s Estate, 13 
N\V2d 569, 144 Neb 442 

(4) Addition by sole beneficiary of 
a seal to will after its execution 
could be considered as tending to 
establish beneficiary’s effort to se¬ 
cure a valid will in his favor 
Pa—Klin <nei v Eugacki, 61 A 2d 
627, 356 Pa. 143 

(5) Other decisions with respect 
to evidence of facts occurring after 


execution of will see 68 C J p 765 
note 14 [c] 

86 Utah—In re Goldsherry’s Es¬ 
tate, 81 P2d 1106, 95 Utah 379, 
117 ALP 1444—In re Miller’s Es¬ 
tate, 88 P 338, 31 Utah 415 

87 Ga—^Ehleis v Pheinberger, 49 

SE2d 535. 204 Ga 226—Boland 

V Aycock, 12 S E 2d 319, 191 Ga 
327—Brown v Kendiick, 135 SE 
721, 163 Ga 149—Thompson v Da- 
vitte, 59 Ga 472 

Okl—Poiter v Portei, 35 P 2d 938, 
168 Okl 645 

83. Ky—Bueff v Light, 114 SW 
2d 606, 273 Ky 449 
89 RI—Heroux v Heroux, 191 A 
265, 58 RI 79 

Will of testator’s deceased first wife 
Will of testator’s deceased first 
wife, who was mother of contestant, 
having been linked up in evidence 
with reciprocal will of testator made 
at the same time and with later will 
of testator in which he gave all his 
property to contestant, was relevant 
on issue of undue influence 
R I —Heroux v Heroux, supra 
90. Cal —In re McDaniel’s Estate, 
17C P2d 952, 77 Cal App 2d 877 
91- Ala —Cook v Morton, 1 So 2d 
890, 241 Ala 188 

Cal—In re McDaniel's Estate, 176 P 
2d 952, 77 Cal App 2d 877 
Iowa—In re Ankeny’s Estate, 28 N 
W2d 414, 238 Iowa 754 
Wis—In re Boizych’s Estate, 66 N 
W2d 164, 267 Wis 526 
92 Colo —Lamborn v Kirkpatrick, 
60 P2d 542, 97 Colo 421 
93. Ala—Miller v Whittington, 80 
So 499, 202 Ala 40$ 

Cal—In re Clarke's Estate, 144 P 2d 
425. 62 Cal App 2d 228 
Colo —In re Ainsworth's Estate, 79 
P2d 1045, 102 Colo 392—In re 
Rentfro’s Estate, 79 P 2d 1042, 102 
Colo 400 

Ga —McGahee v Phillips, 84 S E 2d 
19, 211 Ga 118—^Moore v Thorn¬ 
ton, 179 SE 720, 180 Ga 633 
Ill—Johnson v Bennett, 69 N E 2d 
899, 396 HI 389—^Brownlie v 

Brownlie, 191 NE 268, 357 Ill 
117, 93 ALR 1041 

Iowa—Hansen v Waugh, 21 NW2d 
762, 237 Iowa 304 

Md—Smeak v. Perry, 199 A. 788, 175 
Md 73. 


I Mo—Fields V Luck, 74 SW2d 35, 
I 335 Mo 765 

Neb—In re Johnston’s Estate, 25 N 
W2d 526, 147 Neb 886 
Tex—Hulme v Jaschke, Civ App , 
168 S W 2d 326, erior refused 
Wis—In re Schultz’ Will, 36 NW2d 
098, 254 Wis 490 
68 C J p 765 note 22. 

Particular evidence held inadmissible 
or properly excluded 

(1) Fact that testatiix changed 
her will in favor of one with whom 
she took up domicile 

Pd—In re King’s Estate, 87 A 2d 
469, 369 Pa 523—Aggas v Mun- 
nell. 152 A 840, 302 Pa 78 

(2) Evidence as to charges made 
01 attempted to be made against es¬ 
tate by attorney through whose 
fraud will was alleged to have been 
executed 

Mo—Shelton v McHaney, 92 S W 2d 
173, 338 Mo 749 

(3) Evidence that trustees undei 
will refused to make beneficial y al¬ 
lowance out of estate while he was 
receiving allowance of five hundred 
dollars a month from his guardian 
Mo—Shelton v McHaney, supia 

(4) Evidence that mother of nam¬ 
ed beneficiary had by fraud and un¬ 
due influence induced unmairied tes¬ 
tator to believe that named benefici¬ 
ary was his illegitimate child, who 
was, m fact, probably child of third 
person 

Miss —Provenza v Provenza, 29 So 
2d 669, 201 Miss 836 

(6) Evidence as to bad feeling be¬ 
tween testatrix and her husband and 
that at times she and some of her 
daughters did not speak to him and 
evidence concerning disposition of 
the husband’s estate 
Ky—^Ecken’s Ex’x v Abbey, 141 S 
W2d 863, 283 Ky 449 

(6) Nurse’s testimony that during 
testator's last illness “they said, 
‘Don't let anyone else in,’ ’’ was 
properly excluded in absence of 
showing that such instructions were 
given by person allegedly guilty of 
undue influence 

Mo—Look V French, 144 SW2d 128, 
346 Mo 972 

(7) Offer of proof in will contest 
in support of charge of undue in¬ 
fluence that attorney who drew will 
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dence bears only on the weight of the e\idence, and 
not on Its admissibility,94 evidence which is too re¬ 
mote in point of time to furnish any reasonable 
ground of inference that the testamentary act was 
affected by undue influence is not admissible 
Evidence relating to events which took place at a 
remote time from the execution of the will are ad¬ 
missible where there is eMdence of events right 
up to a short time before the making of the will, 
and such evidence gives explanation to the more im¬ 
mediate events 

Mistake The range of inquiry with respect to 
mistake is much more limited, it being held in some 
cases that parol evidence is not admissible to estab¬ 
lish that a mistake was made in the will,97 although 


WILLS § 245 

it has been held that parol evidence is admissible to 
prove that the testator executed the instrument 
through mistake 98 

Facts or circumstances occufnng after death of 
testator Facts or circumstances relevant to the is¬ 
sue of undue influence are admissible, although they 
occur after the death of the testator, 99 but irrelevant 
matteis should be excluded ^ 

Indirect evidence The admission of indirect tes¬ 
timony of undue influence has been held to lest 
largely in the discretion of the trial court 2 

Circumstantial evidence Circumstantial evidence 
IS admissible to show that undue influence was 
exercised,^ even though the beneficiary was not 


and principal beneficiary were bene¬ 
ficial les under will of testatrix’ de¬ 
ceased husband 

Oal—In le Johanson’s Estate, 144 
P 2d 72, 62 Cal App 2d 41 
(8) Admission of signature cards 
given to bank by a beneficiary and 
inventory filed in administration of 
estate which could thiow no possi¬ 
ble light on whether the testatrix 
had been unduly influenced 
Ill—De Marco v McGill, 83 N E 2d 
313, 402 Ill 46 

(0) Evidence of divorce decree be¬ 
tween decedent and beneficiary of the 
will 

Ill—Johnson v Bennett, 69 NE2d 
899, 395 Ill 389 

(10) As to what the community 
generally thought as to whether tes¬ 
tator was especially influenced by his 
son to make the will 

NC—In re Franks’ Will, 56 S E 2d 
668, 231 N C 252, rehearing denied 
57 SB 2d 315, 231 NC 736 

(11) Court files consisting of ap¬ 
plication for order presciibing no¬ 
tice for probate filed two weeks aft¬ 
er testatrix' death, notice of time 
fixed for probate signed by clerk of 
court, and petition by nominated 
executor’s attorney for appointment 
of a special administrator 

Iowa—In re Behrend's Will, 10 N 
W2d 651, 233 Iowa 812 

(12) Evidence as to value inherit¬ 
ance tax appraiser placed on per¬ 
sonal property, for purpose of show¬ 
ing that beneficiary was preventing 
the state from getting the proper 
tax money 

Cal—In re Clarke’s Estate, 144 P 2d 
425, 62 Cal App 2d 228 

94. Cal—In re Matter of Higgins’ 
Estate, 104 P. 6, 156 Cal 257 
Fla —Hopkins v. McClure, 45 So 2d 
656 

Mich—In re Balk’s Estate, 287 NW 
351, 289 Mich 703, 124 ALB 431 
—^Estate of Lefevre, 61 NW 3, 
102 Mich 668 


Eviddnee held admissible or improp¬ 
erly excluded 

(1) Testimony as to in 3 unction 
proceedings brought by testator’s 
guardian against principal benefici¬ 
ary of will nine months after execu¬ 
tion of will 

Mich—In re Balk’s Estate, 287 N 
W 351. 289 Mich 703, 124 ALB 
431 

(2) Limiting testimony as to un¬ 
due influence and fiaud practiced on 
deceased, to a period six months pri¬ 
or and SIX months subsequent to 
date of execution of will 

Mich—In re Balk’s Estate, supra 
95 Colo—In re Shell’s Estate, 63 
P 413, 28 Colo 167 
Fla—Hopkins v McClure, 46 So 2d 
656 

Ga—Ehlers v Bheinberger, 49 SE 
2d 535, 204 Ga 226—Boland v Ay- 
cock, 12 SB 2d 319, 191 Ga 327 
Md—Smeak v Perry, 199 A 788, 
175 Md 75 

Neb—In re Heineman’s Estate, 13 
NW2d 569, 144 Neb 442 
68 C J p 766 note 23 
Evidence held too remote 

(1) Evidence of executor’s arrest 
and conduct with testatiix some five 
to six years before will was execut¬ 
ed 

Cal—In re McDaniel's Estate, 176 P 
2d 952, 77 Cal App 2d 877 

(2) Where will was executed in 
1951 testimony that testatrix’ moth¬ 
er, who had died in 1946, had been 
a domineering type of person 

Tex —In re Gray's Estate, Civ App , 
279 SW2d 936, error refused no 
reversible error 

(3) Testimony of testatrix’ former 
husband, relating to instances and 
observations prior to their separa¬ 
tion in 1942, where will was execut¬ 
ed in 1951 

Tex—^In re Gray’s Estate, supra 

(4) Where will was executed in 
1961 testimony of witness who had 
not seen testatrix since 1940 

Tex—In re Gray’s Estate, supra. 
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Evidence held not too remote 
Fla —Hopkins v McClure, 45 So 2d 
656 

96 Colo—In re Koch’s Estate, 136 
P2d 673, 110 Colo 562 

97 Ind—Pocock v Bedmger, 9 N 
E 473, 108 Ind 573, 58 Am R 71 

68 C J p 766 note 24 

98- Del—Heain v Ross, 4 Del 46 

99 Tenn—Burrow v Lewis, 142 S 
W2d 758, 24 Tenn App 253 
68 C J p 766 note 26 
Bequest to leave room after testa¬ 
tor’s death 

Evidence that witness for propon¬ 
ent, after testator’s death, requested 
eveiyone to leave the room except 
heiself and husband of one of the 
beneficiaries "so they could pray for 
the body,” was competent as showing 
a desire of proponent's witness to 
further conspiracy by placing will 
under testator’s pillow where it was 
later found in order to make it ap¬ 
pear that testator knew of and 
guarded will after its execution 
Tenn —Burrow v Lewis, 142 S W 2d 
758, 24 Tenn App 253 

1. Ga—Chedel v Mooney, 123 SB 
300, 158 Ga 297 

68 C J p 767 note 27 

2. RI—^Moran V Moran, 160 A 619, 
52 R I 291 

3. Mo —Smith V Smith, App, 196 
S W 2d 6, opinion quashed on other 
grounds State ex rel Smith v. 
Hughes, 200 SW2d 360, 356 Mo 
1 

NC—In re Lomax' Will, 39 S E 2d 
388, 226 NC 498—In re Stephen's 
Will, 126 SE 738. 189 NC 267— 
In re Everett’s Will, 68 S E 924, 
153 NC 924 

Ohio—^Board of Education v Phil¬ 
lips, 134 NB 646, 103 Ohio St 
622 

Or—^In re Rosenberg’s Estate, 246 
P 2d 858, 196 Or 219—In re Por¬ 
ter’s Estate, 235 P 2d 894, 192 Or 
483—In re Ijobb's Will, 145 P 2d 
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present when the will was executed ^ Such evi¬ 
dence must be inconsistent with any result other 
than the undue influence charged ^ 

The range of inquiry may cover not only the pro¬ 
visions of the will itself, as discussed infra §§ 246- 
251, and the circumstances surrounding its execu¬ 
tion, infra subdivision b of this section, but also the 
mental condition of the testator, infra § 2'46, the 
motive and opportunity of others to unduly influence 
him, infra § 250, his relations with persons benefited 
by, or excluded from, the will, infra § 249, and the 
acts and declarations of such persons, infra § 247, 
since, although none of these matteis, standing 
alone, may be sufficient to establish the issues, never¬ 
theless taken together they may have that effect 

b. Circumstances Attending Execution of Will 

Relevant evidence of the circumstances attending the 
execution of the will is admissible to show that an undue 
advantage of the testator was taken at that time 

Relevant® evidence of the circumstances attending 
the execution of the will is admissible to show that 
an undue advantage of the testator was taken at 
that time The fact that the will was not read to 


the testator and that he did not know its contents 
has been held admissible to show undue influence * 
Activity of the beneficiaries in procuring or super¬ 
intending the making of the will has been held 
admissible ® 

Codicil Evidence that undue influence was exer¬ 
cised or sought to be exercised at the time of the 
execution of a codicil is admissible on the issue of 
undue influence at the time of the making of the 
will 10 

c. Prior or Subsequent Wills 

Although there is authority to the contrary, some 
jurisdictions allow former wills to be introduced in evi¬ 
dence on the issue of undue influence Under some cir¬ 
cumstances a subsequent will may be admissible 

In some jurisdictions former wills may be intro¬ 
duced in evidence for the purpose of showing the 
testamentary intent expressed m such instruments, 
the harmony or inconsistency of the provisions of 
the will in question with such intent being material 
in determining whether such will was made freely 
or under restraint,!^ and this lule applies to former 
wills which were not published^^ or which were 


808, 173 Or 414—In re Daleys Es¬ 
tate, 179 P 274, 92 Or 67 
Tex —^Welch v Shoubrouek, Civ App , 
260 SW2d 84—Scott r McKibban, 
Civ App , 110 S W 2d 72, reversed 
on other grounds McKibban v 
Scott, 114 SW2d 213, 131 Tex 182, 
115 A LR 1421 

Wash —In re Martinson’s Estate, 190 
P 2d 96, 29 Wash 2d 912 
4- Tex—^Whatley v McKanna, Civ 
App , 207 S W 2d 645, refused no re¬ 
versible error 

8. NT—In re Van Ness’ Will, 139 
NTS 486, 78 Misc 592 

6 Tex—^Robinson v Stuart, 11 S 
W 275, 73 Tex 267 
68 C J p 773 note 82 

7. Ark—Brown v Emerson, 170 S 
W2d 1019, 205 Ark 735 
Colo—Ofstad V Sarconi, 252 P 2d 94, 
126 Colo 565 

Kan—Smith v Salthouse, 76 P 2d 
836, 147 Kan 364 

Ky—^Welch’s Adm’r v Clifton, 172 
SW2d 221, 294 Ky 514, 148 AL 
R 1220 

Mo —Corpus Juris cited in Norris v 
Bristow, 219 S W 2d 367, 371, 358 
Mo 1177 

Or—In re Newman's Will, 213 P 2d 
137, 187 Or 641 

Tex —Gunlock v Greenwade, Civ 
App. 280 SW2d 610 
68 Cjr p 773 note 88 

Presence of beneficiary at making* of 

wiU 

The presence of beneficiary at the 
execution of the will may be consid¬ 
ered. 


Iowa—Shaw v Duro, 14 NW2d 241, 
234 Iowa 778 

Mass —Livermore v Seward, 41 N E 
2d 290. 311 Mass 389 
68 CJ p 773 note 83 [a] 

Peculiar circumstauces 
On the issue of undue infiuence, 
the rules of evidence take into ac¬ 
count the peculiar circumstances 
surrounding the issue 
Ga—Bowman v Bowman, 55 SE2d 
298, 205 Ga 796 

Understanding of English 

(1) Testimony that testatrix could 
not understand English and conver¬ 
sations had to be explained to her 
in Jewish was admissible in connec¬ 
tion with other evidence tending to 
show inability of testatrix to read 
and write 

Ga—Peretzman v Simon, 196 SE 
471, 185 Ga 681 

(2) Other evidence held admissible 
see 68 CJ p 773 note S3 [b] 

8. Ill—Wilbur v Wilbur, 27 NE 
701, 138 Ill 446 

9 Cal—In re Gallo’s Estate, 214 P 
496, 61 Cal App 163 
I Colo—Ofstad V Sarconi, 252 P 2d 94, 
126 Colo 665 

Del —Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

Ill—Sulzberger v Sulzberger, 23 N 
E 2d 46, 372 Ill 240—^England v 
Fawbush, 68 NE 526, 204 Ill 384 
NT—In re Roche's Will, 278 NT 
S 929, 244 App Div 756 
Tex—Gunlock v Greenwade, Civ 
App. 280 S W2d 610 | 
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Wash—^In re Jaaska'-g Estate, 178 P. 

2d 321, 27 Wash 2d 433 
68 C J p 778 note 38 
Couuectiou with execution, of will of 
testator's wife 

Evidence to effect that will bene¬ 
ficiary had some connection with exe¬ 
cution of a will by testator’s wife 
on same day that testator's will was 
executed was admissible 
Tex —Welch v Shoubi ouek. Civ App , 
260 SW2d 84 

10 Tex —Cloudt v Hutcherson, Civ 
App , 175 S W 2d 643, error refused 

11. Cal—In re Mullen’s Estate, 47 
P2d 746, 8 Cal App 2d 684 
Colo—Ofstad V Sarconi, 252 P 2d 
94, 126 Colo 565 

Minn—Corpus Juris cited in In re 
Osbon’s Estate, 286 NW 306, 310, 
205 Minn 419 

Or—In re Rosenberg’s Estate, 246 
P 2d 868, 196 Or 210—In re New¬ 
man's Will, 213 P2d 137, 1S7 Or 
641 

Tex —Burkett v Slauson, Civ App , 
256 SW2d 179, error dismissed 
WVa—Ebert v Ebert, 200 SE 831, 
120 WVa 722 

Wis—In le Borzyeh’s Estate, 66 N 
W2d 164, 267 Wis 526 
68 C J p 778 note 87. 

Holographic will 

Previously executed holographic 
will was admissible 
Cal—In re Hettermann’s Estate, 119 
P2d 788. 48 Cal App 2d 263 

12 NC—Love V Johnston, 34 N C 
355. 
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mfoimally executed, ^3 or to a mere draft of a will, 
which was not executed at all Secondary evi¬ 
dence of the contents of a lost will is also admissible, 
where there is sufficient evidence of a search for 
the former will 15 According to other authority, 
prior wills are hearsay and as such are not ad¬ 
missible to prove undue influence ^6 

Codicil The lapse of time between the execution 
of the will and the execution of the codicil may be 
considered 

Subsequent zmlU The fact that a subsequent will 
was a complete confirmation of the wishes of the 
testator, as expressed in his first will, may be taken 
as a circumstance tending to refute the chaige of 
undue influence 

§ 246. - Physical and Mental Condition 

of Testator 

The physical and mental condition of the testator. 


together with hFs age, is, under an issue of undue influ¬ 
ence, a proper subject for consideration by the jury, and 
evidence tending to show such condition is admissible. 

Since the strength or weakness of mind of the tes¬ 
tator and his susceptibility to influence are important 
m determining whether undue influence was exerted, 
as discussed supra § 233, the physical and mental 
condition of the testator, together with his age, is, 
under an issue of undue influence, a proper subject 
for consideration by the jury, and evidence tending 
to show such condition is admissible For example, 
evidence of the testator’s intoxication at the time of 
making the will,20 the impairment of his mind by 
excessive use of alcohol,his use of drugs,or 
that drugs were administered prior to the execution 
of the will,his oddities,that he attempted to 
devise property not his own,25 his advanced age,26 
the time elapsing between the execution of the will 


13 Mo —Thompson v Ish, 12 S W 
510, 99 Mo 160, 17 Am S R 552 

14 Md —Dudderar v Budderar, 82 
A 453, 116 Md 606 

CS C J p 774 note 90 

15 Mass—McConnell v Wildes, 20 
KE 1114, 163 Mass 487 

IS Ind—Emry v Beaver, 137 NE 
55, 192 Ind 471 

17 NY—In re Bossom’s Will, 186 
NTS 782, 195 App Div 339 

18 Cal—In re Easton's Estate, 35 
P2d 614, 140 Cal App 367 

19 Ala—Towles v Pettus, 12 So 2d 
357, 244 Ala 192 

Cal—In re Teel's Estate, 154 P 2d 
384, 25 Cal 2d 520 
In le Greuner's Estate, 87 P 2d 
S72, 31 Cal App 2d 161 

Colo—Of&tad V Sarconi, 252 P 2d 04, 
126 Colo 565 

Bel—Conner V Blown, 3 A 2d 64, 9 
WWHarr 529 

Gj—B rumbelow v Hopkins, 29 SE 
2d 42, 197 Ga 247—Fowler v 

Fowler. 28 SE2d 458, 197 Ga 53— 
Tiust Co of Georgia v. Ivey, 173 
SE 648, 178 Ga 629 

Idaho—In re Lunders' Estate, 263 
P2d 1002, 74 Idaho 448 

Iowa—In re Hurlbut’s Estate, 46 N 
W2d 66, 242 Iowa 353—In re Sod- 
erland's Estate, 30 NW2d 128, 239 
Iowa 569—Corpus Juris cited lu 
In re Telsrow's Estate, 22 N W 2d 
792, 796, 237 Iowa 672—Shaw v 
Duro, 14 NW2d 241, 234 Iowa 778 

ICv—Hines v Price, 221 SW2d 673, 
310 Ky 758—Berryman v Sid well, 
129 SW2d 154, 278 ICy 713—Thom¬ 
as V Thomas' Adm'r, 79 S W 2d 
982, 258 Ky 236 

Md—Smeak v. Perry, 199 A. 788, 175 

Md. 73. 


Mass—Bayton v Glidden, 21 NE 
2d 229, 303 Mass 268 
Minn—In re Marsden’s Estate, 13 
N W2d 765, 217 Mmn 1 
Miss—Halford v Hines, 79 So 2d 
264 

Mo—Snell v Seek, 250 S W 2d 336, 
3 63 Mo 225—Larkin v Larkin, 119 
SW2d 351 

NY—In re Carll's Will, 106 NYS 
2d 363, 201 Misc 829 
NC—In re Ball’s Will, 33 S E 2d 
619, 225 NC 91 

Pa—In re Cookson’s Estate, 188 A 
904, 325 Pa 81 

In re Patti's Estate, 1 A 2d 791, 
133 Pa Super 81 

In re Brooks’ Estate, Orph, 27 
Bel Co 140—In re Singer’s Estate, 
Orph, 45 Lane L Rev 586 
Tex—Long- v Long-, 125 S W 2d 
1034, 133 Tex 96, confoimed to 
Civ App, 129 SW2d 1206, error 
dismissed 138 SW2d 798, 133 Tex 
623 

Taylor v Taylor, Civ App, 248 
SW2d 820—Olds V Traylor, Civ 
App , 180 S W 2d 511, error refus¬ 
ed—Taylor v Small, Civ App, 71 
S W 2d 895, error dismissed 
Wash—In re Jaaska's Estate, 178 P 
2d 321, 27 Wash 2d 433—In re 
Schafer’s Estate, 113 P 2d 41, 8 
Wash 2d 517 

Wis —In re Brzowsky’s Estate, 67 
NW2d 384, 267 Wis 510—In re 
Lee’s Will, 23 NW2d 405, 249 
Wis 69 

68 C J p 767 note 30 
Cessation of questioning 

Evidence that house physician, 
just two hours before will was sign¬ 
ed, ceased auestiomng testator be¬ 
cause further questioning might 
cause his death was admissible 
Cal—^In re Gieenhill’s Estate, 221 P 
2d 310, 99 Cal App 2d 156. 

nil 


' Critical list 

Evidence that the testator was on 
the hospital’s critical list, with his 
death expected at any moment, when 
he signed will, was admissible 
Cal—In re Groenhiirs Estate, su¬ 
pra 

Disease 

Evidence showing disease affecting 
strength of mind of testator was ad¬ 
missible 

Ga —Fowler v Fowler, 28 S B 2d 
458, 197 Ga 63 

Ky—Buval v Duval, 60 SW2d 351, 
249 Ky 186 

Tex—Long v Long, 126 S W 2d 1034, 
133 Tex 96, conformed to. Civ App , 
129 SW2d 1206, error dismissed 
138 SW2d 798, 133 Tex 623 
Wash—iri re Schafer’s Estate, 113 
P 2d 41, 8 Wash 2d 617 

20 Cal —In re Cunningham’s Es¬ 
tate, 52 Cal 465 

Tex—Craycroft v Crawford, Com 
App, 285 SW 275, rehearing de¬ 
nied, Com App, 287 SW 244 

21 Ky—Buval v Duval, 60 SW2d 
351, 249 Ky 186 

22 . Tex —Beadle v McCrabb, Civ. 

App, 199 SW 355, error refused 
23 Cal —In re Greenhill’s Estate, 
221 P2d 310, 99 Cal App 2d 155 
Wash—In re Schafer’s Estate, 113 
P 2d 41, 8 Wash 2d 517 

24. Mass —Tarr v Tucker, 172 N 
E 257, 272 Mass 150 

25. Vt —^In re Buckman, 24 A 252, 
64 Vt 313, 33 Am S R 930. 

68 C J p 767 note 35 

26 Colo—Ofstad V, Sarconi, 252 P 
2d 94, 126 Colo 565 

Ga—Fowler v Fowler, 28 S E 2d 
458, 197 Ga 53—Trust Co of Geor¬ 
gia V. Ivey, 173 SE 648, 178 Ga 
629. 
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and the testator's death,^'^ the compaiativc ages of 
husband and wife, where undue influence by one of 
the spouses is alleged,his will power,his 
monthly bank balances,his handwriting in cor¬ 
respondence of intelligent contents,and his un¬ 
happy married life,^^ have been held admissible 
Evidence of total mental incapacity, ^ 3 what medi¬ 
cines the testator had been taking, where no claim 
IS made that such medicines affected his free will,^^ 
his character in the community as one easily in¬ 
fluenced,his physical and mental condition at a 
time subsequent to the making of the will,36 and 
disparity in ages between husband and wife,37 have 
been held inadmissible Evidence concerning the 
physical and mental condition of the testator before 
and after the actual date and time when the will was 
executed is admissible only in so far as it tends to 
show the testator’s condition at the very time the 
will was made.36 

Incompetency proceedings Where the issue of 
undue influence is presented, evidence of an entry 
of the probate court dismissing an application to 
have the testator adjudged incompetent is admissible. 
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and its exclusion is erroneous 39 Evidence of the 
appointment of a guardian for the testator, an 
incompetent person, is also admissible on the issue 
of undue influence 

§ 247. - Declarations of Testator 

While declarations of the testator, made at the time 
of the execution of the will, or so near thereto as to be 
part of the res gestae, are admissible in evidence to 
show fraud or undue influence, declarations made either 
before or after the execution of the will, but not part of 
the res gestae, are mere hearsay and are not admissible 
as direct evidence of the exercise of fraud or undue in¬ 
fluence Such declarations may be received in evidence, 
however, to show the state and condition of the testa¬ 
tor's mind 

Declarations of the testator, made at the time of 
the execution of the will, or so near thereto as to be 
part of the res gestae, are admissible in evidence to 
show that a mistake was or was not made, or that 
fraud or undue influence was or was not exerted on 
him Declarations made either before or after 
the execution of the will, but not part of the res 
gestae, are mere hearsay and are not admissible as 
direct evidence of the exercise of fraud or undue in¬ 
fluence They may be received in evidence, how- 


N C —In re Ball's Will, 33 S E 2d 619, 
225 NC 91 

Tex—Long v Long, 125 S W 2d 1034, 
133 Tex 96, conformed to, Civ 
App, 129 SW2d 1206, error dis¬ 
missed 138 SW2d 798, 133 Tex 
623 

Wash—In re Schafer's Estate, 113 
P 2d 41, 8 Wash 2d 617 
68 C J p 767 note 36 

27. Cal—In re Greuner’s Estate, 87 
P 2d 872, 31 Cal App 2d 161 

28. Ga —Trust Co of Georgia v 
Ivey, 173 SE 648, 178 ^Ga 629 

29. Mo —^Larkin v Larkin, 119 S 
W2d 351 

6 S C J p 767 note 37 

30. Tex—^Whitney v Murrie, Civ 
App, 264 SW 270 

31. NT—In re Jerrells’ Will, 63 
NTS 2d 490, appeal dismissed 70 
NTS 2d 580 

32 Cal—In re Lavinbmg*s Estate, 
119 P 915, 161 Cal 53G 

33 Cal—In re Stone's Estate, 164 
P 643, 174 Cal 778 

68 C J p 767 note 40 

34 Conn—^Appeal of Vivian, 60 A 
797, 74 Conn 257 

35 Ala—Moore v Spier, 80 Ala 
129 

36. Utah—In re Goldsberry's Es¬ 
tate, 81 P2d 1106, 95 Utah 379, 117 
ALR 1444 
Admission held error 

Admission of testimony that tes¬ 
tatrix was feeble and could not lest 


and had blue marks on her body 
in 1935 or 1936 was error, where 
will was executed in 1933 
Utah—In re Goldsberry's Estate, su¬ 
pra, 

37. NC—In re Bradford’s Will, 110 
SE 686, 183 NC 1 

38 Cal —In re Llewellyn's Estate, 
189 P2d 822, 83 Cal App 2d 534, 
hearing denied 191 P 2d 419, 83 
Cal App 2d 534 

39 Ohio—^Rutledge v Inlow, 200 N 
B 204, 61 Ohio App 207 

40. Ohio—Heath v Hosier, 61 NE 
2d 728, 76 Ohio App 89 

Coutestee appointed guardian 
Ohio—^Heath v Hosier, supra 

41. Ala —Street v Street, 22 So 2d 
35, 246 Ala 683 

I Cal — In re Hettermann's Estate, 119 
P2d 788. 48 Cal App 2d 263—In re 
Peterson's Estate, 67 P 2d 584, 13 
Cal App 2d 709 

Mo—Claik V Powell, 176 SW2d 
842, 351 Mo 1121 

N C—In le Ball’s Will, 33 S E 2d 619, 
225 N C 91 

Tex—Parr v Parr, Civ App, 207 S 
W 2d 187, refused no reversible 
error 

68 C J p 767 note 45 

42 Ark—^Floyd v Dillaha, 266 S 
W 2d 48, 221 Ark 805 
Ga—Reid v Wilson, 65 S E 2d 913, 
208 Ga 235—^IMoore v Thornton, 
179 SB 720, 180 Ga 533 
Ind—^Allman v Malsbury, 65 NE 
2d 106, 224 Ind 177—Barger v 
Bargoi, 48 NE2d 813, 221 Ind 
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530 —Loeser v Simpson, <39 NB2d 
945, 219 Ind 572 

Evans v Evans, 96 NE2d 688, 
121 Ind App 101 

Iowa—In re Rogers' Estate, 47 N 
W2d 818, 242 Iowa 627—In re 

Hadley’s Estate, 45 NW2d 140, 
241 Iowa 1280—In re Soderland’s 
Estate. 30 NW2d 128, 239 Ioma 
569—Hansen v Waugh, 21 NW 
2d 762, 237 Iowa 304—In re Eiker’s 
Estate, 6 N W 2d 318, 233 Iowa 
315—In le Johnson's Estate, 269 
NW 792, 222 Iowa 787 

Kan—Smith v Salthouse, 76 P 2d 
836, 147 Kan 354 

Ky—Welch’s Adm'r v Clifton, 172 
SW2d 221, 294 Ky 514, 148 A. 
LR 1220 

Mich—In re Johnson's Estate, 40 
NW2d 163, 326 Mich 310—In ro 
Hoffman's Estate, 2 NW2d 442, 
300 Mich 406—^In re Balk's Estate. 
298 NW 779, 298 Mich 303 

Mo —State ex rel Smjith v Hughes, 
200 SW2d 360, 356 Mo 1 
Doll V Piicke, 171 SW2d 755. 
237 Mo App 1148 

NJ—In re Alper's Will, 60 A 2d 
320, 142 NJEq 529, aiHrmed 65 
A 2d 736, 2 NJ 104—In re Nixon's 
Estate, 37 A 2d 205, 135 N J Eq 
117, affirmed 41 A 2d 119, 136 N 
J Eq 212—In re Kaynolds’ Estate, 
27 A 2d 226, 132 N J Bq 141, af¬ 
firmed 32 A 2d 353, 133 N J Eq 
344 

NY—In re Limberg's Will. 13 NE 
2d 605, 277 NY 129 
In re Phillips' Will, 85 NTS 
2d 120, 193 Misc 1046, affirmed in 
part and reversed in part on other 
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ever, to show the state and condition of the tes- | tator’s mind Thus, they may be admitted to 


grounds 93 XTS2d 651, 276 App 
Div 821, affirmed in part and ap¬ 
peal dismissed in part on other 
gzounds 95 N B 2d 52, 301 NT 696 
—In re Prank's Estate, 1 N T S 2d 
482, 165 Misc 411 

NC—In re Ball’s Will, 33 S B 2d 
619, 226 NC 91 

Ohio—McNeil v McNeil, App, 76 
NE 2d 621 

Okl—In le Shipman’s Estate, 85 P 
2d 317, 184 Okl 56 

Or—In re Newman’s Will, 213 P 2d 
137, 187 Or 641 

Pa—In re Brooks’ Estate, Oiph, 27 
Eel Co 140—In re Singer’s Estate, 
Orph , 45 Lane L Rev 585 
SD—In re Aimstrong’is Estate, 272 
N W 799, 65 SD 233 
Tenn—^Wrinkle v Williams, 260 S 
W2d 304, 37 Tenn App 27—Cude 

V Culberson, 209 S W 2d 506, 30 
Tenn App 628 

Tex—White v Smith, Civ App, 276 
SW2d 359, eiror dismissed—Bled¬ 
soe V Short, Civ App, 264 SW 
2d 445, refused no reversible error 
—Naihaus v Feigon, Civ App , 244 
S W 2d 325, error refused no re¬ 
vel sible error—Stewart v Shoe- 
make, Civ App, 225 SW2d 873, 
eiror refused no reveisible error 
—Thornburg v Manskey, Civ App , 
219 S W 2d 730—Burgess v Sylves¬ 
ter, Civ App, 177 SW2d 271, al- 
firmed 182 S W 2d 358, 142 Tex 
25—Bonilla V Lujan, Civ App , 168 
SW2d 691—Hulme v Jaschke, 
Civ App, 168 SW2d 326, eiior re¬ 
fused—Bethel v Tearwood, Civ 
App, 142 S W 2d 927, error dis¬ 
missed, judgment correct—Jones 

V Selman, Civ App , 109 S W 2d 

1003, error dismissed—Shofner v 
Shofner, Civ App , 106 S W 2d 418, 
eiror refused 

Utah —In re George's Estate, 112 P 
2d 498, 100 Utah 230—In re Golds- 
berry’s Estate, 81 P 2d 1106, 95 

Utah 379, 117 ALR 1444 
Va—Savage v Nute, 23 S E 2d 133, 
ISO Va 394 

W Va —Rice v Henderson, 83 S E 
2d 762 

Wyo—In re Nelson’is Estate, 266 P 
2d 238, 72 Wyo 444 
68 C J p 768 note 46 

Paiticular statements held madmis- 
sible 

(1) Declarations of testator as to 
manner in which he disposed of his 
pioperty 

Ark —Burcher v Casey, 83 S W 2d 
73, 190 Ark 1055 

(2) Alleged declarations by testa¬ 
tor to effect that party writing will 
had “bossed” testator about making 
will 

Pa—Buhan v. Keslar, 194 A. 917, 
328 Pa, 312 

(3) Declaration to the effect that 
wife would not allow him to give 


part of his property to children of 
his deceased daughter 
Ky—McComas v Hull, 145 S W 2d 
541, 284 Ky 654 

(4) Statements to relative, that 
wife was insisting that testator sign 
will and that wife had signed paper 
before mairiage agieeing to take 
only one-half of estate 

Cal —In re Hettermann’s Estate, 119 
P2d 788, 48 Cal App 2d 263 

(5) Testimony as to wnat testa¬ 
trix told witness with respect to 
statements made by testatnx’ daugh¬ 
ter to testatnx 

Iowa—In re Hollis' Estate, 12 NW 
2d 576, 234 Iowa 761 

(6) Other statements see 68 CJ 
p 768 note 46 [g] 

43 Ala—Towles v Pettus, 12 So 
2d 357, 244 Ala 192 
Cal —In re Sproston’s Estate, 62 P 
2d 924, 4 Cal 2d 717 
In re Washington’s Estate, 253 
P2d 60. 116 Cal App 2d 139—In re 
Llewellyn’s Estate, 189 P 2d 822, 
S3 Cal App 2d 634, hearing denied 
191 P2d 419, 83 Cal App 2d 534— 
In re Hettermann’s Estate, 119 P 
2d 788, 48 Cal App 2d 263 
Colo —Brantner v Papish, 126 P 2d 
1032, 109 Colo 437 

Conn—Babcock v Johnson, 19 A 2d 
416, 127 Conn 643 

DC—Duckett v Duckett, 134 P 2d 
527, 77 US App DC 303 
Pla—In re Burton’s Estate, 45 So 
2d 873 

Ga—Reid v Wilson, 65 S E 2d 913, 
208 Ga 235 

Ill —Passenheim v Reinert, 1 N E 
2d 69, 362 Ill 676 

Ind—Baiger v Barger, 48 NE2d 
813, 221 Ind 530 

Iowa—In re Groen's Estate, 62 N 
W 2d 143, 246 Iowa 634—In re 

Rogers’ Estate, 47 NW2d 818, 242 
Iowa 627—In re Soderland's Es¬ 
tate, 30 NW2d 128, 239 Iowa 569 
—Hansen v Waugh, 21 NW2d 
762, 237 Iowa 304—^In re Hollis' 
Estate, 12 NW2d 676, 234 Iowa 
761—In re Eiker'is Estate, 6 NW 
2d 318, 233 Iowa 315—In re John¬ 
son’s Estate, 269 NW 792, 222 
Iowa 787 

Kan—Smith v Salthouse, 76 P 2d 
836, 147 Kan 354 

Ky—^Welch’s Adm’r v Clifton, 172 
SW2d 221, 294 Ky 514, 148 A 
LR 1220—McComas v Hull, 145 
SW2d 841, 284 Ky 654 
Mich—In re Hoffman’s Estate, 2 N 
W2d 442, 300 Mich 406—In re 
Balk’s Estate. 29S NW 779, 298 
Mich 303—In re Brady’s Estate, 
295 NW 230, 296 Mich 472 
—State ex rel Smith v Hughes, 
200 SW2d 360, 356 Mo 1—Look 
v French, 144 SW2d 128, 346 Mo 
972, 


Doll V Priche, 171 S W 2d 735, 
237 Mo App ll-±8 

Neb —^In re Bowman’s Estate, 9 N 
W 2d SOI. 143 Neb 440 
NJ—In re Nixon’s Estate, 37 A 2d 
295, 135 NJEq 117, affirmed 41 
A 2d 119, 136 NJEq 242—In re 
Raynolds’ Estate. 27 A 2d 226. 132 
NJEq 141, affirmed 32 A 2d 353. 
133 NJEq 344 

NY—In re Limberg’s Will, 13 NE 
2d 605, 277 NY 129 
In re McCarthy's Will, 54 N Y S 
2d 591, 269 App Div 145, reargu¬ 
ment denied 66 N Y S 2d 514, one 
case, 269 App Div 836, affirmed 73 
NE2d 566. 296 NT 987—In re 
Noiminton’s Will, 27 NTS 2d 110, 
261 App Div 1105 
In 1C Bojle’s Will, 128 NTS 
2d 259. 205 Misc 497—In re Ittle- 
son’s Estate, 94 NTS 2d 786. 197 
Misc 786—In re Phillips’ Will, 85 
NYS2d 420, 193 Misc 1046, af¬ 
firmed in part and revei sed on 
other grounds 93 N Y S 2d 651, 276 
App Div 821, affiimed in part and 
appeal dismissed in part on other 
grounds 95 N E 2d 52, 301 NY 696 
—In re Frank’s Estate, 1 NTS 
2d 482, 165 Misc 411 
Ohio —McNeil v McNeil, App, 76 
NE 2d 621 

Tenn—Cude v Culberson, 209 SW 
2d 506, 30 Tenn App 628 
Tex—Stewart V Shoemake, Civ App , 
225 SW2d S73, error refused no 
reversible error—Burgess v Syl¬ 
vester, Civ App, 177 SW2d 271, 
affirmed 182 S W 2d 358, 143 Tex 
25—Bonilla v Lujan, Civ App , 168 
SW2d 691—In le Williams' Es¬ 
tate, Civ App. 135 SW2d 1078 
Utah—In re George's Estate, 112 P 
2d 498, 100 Utah 230—In re Golds- 
berr^’s Estate. 81 P 2d 1106, 95 
Utah 379, 117 ALR 1444 
W Va —Rice v Henderson, 83 S E 
2d 762 

68 C J p 769 note 47 

Fartictilar statements held admissi¬ 
ble 

(1) Evidence of testatrix’ declara¬ 
tions that her attorney, who was 
chief beneficiary of will, offered tes¬ 
tatrix a mink coat and kissed her, 
and that if testatrix were twenty 
or thirty years younger she would 
marry him 

Or—In re Lobb's Will, 160 P 2d 295, 
177 Or 162 

(2) Testimony as to declarations 
made by testatrix within six months 
prior to making of will that testa¬ 
trix deisired to leave her property 
to husband 

Cal—In re Trefren’s Estate, 194 P 
2d 574, 86 Cal App 139 

(3) Testimony of witness that he 
had heard testator remark many 
times that testator wanted his at¬ 
torney to have his money because 
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prove or disprove his weakness of mind and con- feeling's and attitude toward, and relations with, 
sequent susceptibility to undue influence,^^ or his persons mentioned in or excluded from his will,'*'' 


attorney had made the money for 
the testator 

Md —Snyder v Cearfoss, 67 A 2d 
786, 190 Md 351 

(4) Evidence that testatrix prior 
to execution of holographic wilt as 
requested hv a -son, made statements, 
prior to signing of will, that she 
did not wish to execute requested 
will leaving everything to the son, 
but that It was necessary for her 
to do so, so that son could get her 
out of foreign country and into the 
United States 

Cal—In re Pohlmann’s Estate, 201 
P 2d 446, 89 Cal App 2d 563 

(5) Other statements see 68 CJ 
p 7b9 note 47 [a] 

44 Ala —Towles v Pettus, 12 So 2d 
357, 244 Ala 192 

Cal—In re Sproston’s Estate, 52 P 
2d 924, 4 Cal 2d 717 

In re Pohlmann’s Estate, 201 P 
2d 446, 89 Cal App 2d 563—In re 
Hettermann’s Estate, 119 P 2d 788, 
48 Cal App 2d 263 

DC—Duckett v Duckett, 134 P 2d 
527, 77 US App DC 303 
Ga—Reid v Wilson, 65 S E 2d 913, 
208 Ga 235 

Ind —Barger v Barger, 48 N E 2d 
813, 221 Ind 530 

Iowa—In re Groen’s Estate, 62 N 
W 2d 143, 245 Iowa 634—In re 
Rogers’ Estate, 47 NW2d 818, 242 
Iowa 627—In re Soderland’s Estate, 
30 NW2d 128, 239 Iowa 569— 

In re Hollis* Estate, 12 N W 2d 
676. 234 Iowa 761—In re Eikei’s 
Estate, 6 NW2d 318, 233 Iowa 315 
—In re Johnson’s Estate, 269 N 
W 792. 222 Iowa 787 
Kan—Smith v Salthouse, 76 P 2d 
836. 147 Kan 354 

Ky—^Welch’s Adm’r v Clifton, 172 
SW2d 221, 294 Ky 514, 148 ALR 
1220—McComas v Hull, 145 S W 2d 
841, 284 Ky 664 

Md — Snyder v Cearfoss, 67 A 2d 
786, 190 Md 151 

Mo—State ex rel Smith v Hughes, 
200 S W2d 360, 356 Mo 1—Look v 
Piench, 144 S W 2d 128, 346 Mo 
972 

Meb —In re Bowman’s Estate, 9 N W 
2d SOI. 143 Neb 440 
N J —In re Raynolds’ Estate, 27 A 
2d 226, 132 N J Eq 141, affirmed 
32 A 2d 353, 133 N J Eq 344 
NT—In re McCarthy's Will, 64 N 
TS2d 691, 2G9 App Div 145, re- 
argument denied 56 N T S 2d 514, 
one case, 269 App Div 83 6, affirm¬ 
ed 73 NE2d 566, 296 NT 987— 
In le Norminton's Will, 27 NYS 
2d 110, 261 App Div 1105 

In re Prank's Estate, 1 N T S 2d 
482, 165 Misc 411 

Ohio —McNcil V. McNeil, App, 76 
NE2d 621. 


Or—In re Lobb’s Will, 145 P 2d 808, 
173 Or 414 

SD—In re Armstrong's Estate, 272 
NW 799, 65 SD 233 
Tenn—Cude v Culberson, 209 SW 
2d 506. 30 Tenn App 628 
Tex—Burgess v Sylvester, Civ App , 
177 SW2d 271, afflimed 182 SW 
2d 358, 143 Tex 25—Bonilla v Lu¬ 
jan, Civ App, 168 SW2d 691 
Utah—In re George's Estate, 112 
P 2d 498, 100 Utah 230—In re 

Goldsberry’s Estate, 81 P 2d 1106, 
95 Utah 379, 117 ALR 1444 
WVa—Rice v Henderson, S3 SE 
2d 762 

68 C J p 769 note 48 

45 Cal—In re Sproston’s Estate, 
52 P 2d 924, 4 Cal 2d 717 

In re Pohlmann’s Estate, 201 P 
2d 446, 89 Cal App 2d 563—In re 
Hettermann’s Estate, 119 P 2d 788 
48 Cal App 2d 263—In re Llewel¬ 
lyn's Estate, 189 P 2d 822, 83 Cal 
App 2d 534, hearing denied 191 P 
2d 419, 83 Cal App 2d 534 
DC—-Duckett v Duckett. 134 P 2d 
527, 77 US App DC 303 
Kan—Smith v Salthouse, 76 P 2d 
836, 147 Kan 354 

Ky—McComas v Hull, 145 S W 2d 

841, 284 Ky 654 

Mo—State ex rel Smith v Hughes, 
200 SW2d 360, 356 Mo 1—^Palm v 
Maguire, 146 S W 2d 636, 347 Mo 
189 

Doll V Fricke 171 S W 2d 755, 
237 Mo App 1148 

NT—In re Norminton’s Will, 27 N 
TS2d 110, 261 App Div 1105 
In re Boyle’s Will, 128 N T S 2d 
259, 205 Mjsc 497—In re Prank's 
Estate, 1 NTS 2d 482, 165 Misc 
411 

Ohio—McNeil v McNcil, App, 76 N 
E2d 621 

Or—In re LobVs Will, 160 P 2d 205, 
177 Or 162 

Tex —Stewart v Shoemake, Civ App , 
225 S W 2d 873, eiror refused no 
reversible error—^Burgess v Syl¬ 
vester, Civ App, 177 S W 2d 271, 
affirmed 182 SW2d 358, 143 Tex 
25 

: 68 C J p 769 note 49 
I Testator’s letters 

(1) Testator’s letters held admis¬ 
sible as manifestations of the state 
of his mind concerning objects of 
his bounty 

Mo—Clark v Powell, 175 S W 2d 

842, 351 Mo 1121 

Or—In re Lobb’s Will, 160 P 2d 295, 
177 Or 162 

Tex—Jones v Selman, Civ App, 109 
S W 2d 1003, error dismissed 
68 CJ p 769 note 49 [b] 

(2) Carbon copy of letter from 
te«5!tator to his daughter containing 
on its face an original notation sign¬ 
ed by him, held admissible, the 
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daughter having already recei\ ed 
the original lettei and the notation 
on the copy itself being an original 
Tex —Cameron v Houston Land & 
Trust Co, Civ App, 175 S AV 2d 
468, error refused 

Statements of deceased husband of 
testatiix 

Statements made by deceased hus¬ 
band of testatrix concerning childien 
excluded from mutual wills, execut¬ 
ed before will in question, are ad¬ 
missible, where testatiix made sim¬ 
ilar statements when she executt^d 
her will 

Ill—Brownlie v Browmlie, 191 NE 
268, 357 Ill 117, 93 ALR 1041 
Farticulai declaiatious held admis¬ 
sible 

(1) Fact that testator called his 
children together, asked them to pre¬ 
pare a plan for division of his land 
among them, and agieed to plan 
Mo—Welch V Welch, 190 SW2d 

936, 354 Mo 654 

(2) Testimony that testatrix gave 
caveatnx a list of stocks and bonds, 
stating that testatrix wanted cav e.i- 
trix to know what testatiix had and 
w’anted caveatnx to piotect eveiy 
one and have every one treated like 
the others 

Ga—Peretzman v Simon, 196 SE 
471, 185 Ga 681 

(3) Testatrix' declaiations, volun- 
taiily made out of presence of prin¬ 
cipal devisee, that she intended to 
and had willed hei property to piin- 
cipal devisee because of his kind¬ 
ness 

Ill—Passenheim v Remert, 1 NE 
2d 69, 362 Ill 576 

(4) Testimony that testator hid 
told witness that pioponont had in li¬ 
ned good-for-noLhin ,4 man and that 
testator would not help hei as h»ng 
as she lived w ith her husband 
Tex—Scott V McKibban, Ci\ App , 

110 S W 2d 72, levelsed on other 
grounds McKiblian v Scott, 111 S 
AV2d 213, 131 Tex 182, 116 ALR 
1421 

(5) Testimony that testator stat¬ 
ed that sole boneflciaiy of codicil 
was simply beating life out of his 
wife 

Tenn—Hager v Hager, 66 S'W2a 
250, 17 Tenn App 141 

(6) Declaration testator made to 
witness about a tup he had made 
to visit his daughter 

Tex —Cameron v Houston Land & 
Trust Co, Civ App, 175 S AV 2a 
468, error refused 

(7) Testimony that testator had 
stated that he was going to leave 
his property to his children and 
grandchildren 

Tex —Barksdale v Dobbins, Civ App , 
141 S.W 2d 1035, error refused 
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provided it is not incompetent as an invasion of the 
privacy of the marital relationship,46 or his inten¬ 
tions as to how he should dispose of his property, 
as these matters are important in determining 
whether the dispositions which he does make are 
natural and consistent, or are the products of fraud 
or undue influence In some cases, where there has 
been other independent evidence of undue influence, 
declarations of the testator have been admitted as 
corroborative evidence,48 and on the other hand, 
it IS held that such declarations are admitted only as 
corroborative evidence, and cannot properly be re¬ 
ceived where there has been no foundation laid with 
other evidence 49 Thus, where undue influence is 
shown by other evidence, the testator’s declarations 
may be admitted in evidence, not to show the 
existence or exercise of such influence, but to show 
the effect it had on his mind When the courts 
do permit the declaration of a testator to be re- 
ccucd in evidence, they do so with great caution 


and confine it strictly to the purpose for which it 
IS admitted 

Part of conversation Declarations of a testator 
are sometimes admitted on the ground that they 
are part of a conversation, the rest of which is com- 
petent,52 as when the other party to the conversa¬ 
tion was a legatee, as considered infra § 250 

Letter from attorney to testator, A letter from 
the attorney, who drafted the will, to the testator 
asking if the testator desired any further changes, 
becomes an approval of the will as drafted, where 
the testator makes no changes, and can be regarded 
as in the nature of a declaration by the testator 
that the will as written was consistent with the 
previously declared intention of the testator ^ 3 

As to persons exerting influence. Declarations of 
the testator which show that he was influenced by 
a person other than the one charged with procuring 


(S) other declarations see 68 CJ 
p 7b9 note 49 [c] 

46 Tenn —English v Ricks, 95 S 
W ISO, 117 Tenn 73 

47 Oal —In re Pohlmann’s Estate, 
201 P2d 446, 89 Cal App 2d 663— 
In le Llewellyn’s Estate, 189 P 2d 
822, 83 Cal App 2d 534, hearing de- 
niod 191 P2d 419, 83 Cal App 2d 
531 

Conn —Babcock v Johnson, 19 A 2d 
116, 127 Conn 643 

Md—Snyder v Ceartoss, 57 A 2d 786, 
100 Md 151 

Ohio—^McNeil v McNeil, App, 76 
N E 2d 621 

Te \ —Stewart v Shoemake, Civ App , 
225 S W 2d 873, error refased no 
reversible eiror 

^V Va —Rice v Henderson, 83 S E 2d 
702 

6S C J p 7G9 note 51 

In Illinois 

(1) It has been held that state¬ 
ments of an intention to dispose of 
the property substantially in the 
manner provided in the will are ad¬ 
missible 

Ill —Mosher v Thrush, 84 N E 2d 355, 
402 Ill 353 

68 CJ p 769 note 51 [f] (1) 

(2) Letters of deceased showing a 
rational, businesslike purpose to 
make a will in substantially the man¬ 
ner m which the one in question was 
made, renders competent the con¬ 
tents of earlier letters incorporated 
in the later letter, although the 
former, standing alone, are too re¬ 
mote in point of time to be compe¬ 
tent 

Ill—Baker v Baker, 67 NE 410, 202 
Ill 595 

(3) However, such declarations of 
a testator of an intention to dispose 


of his property in a certain way are 
admissible only when they are in 
harmony with the piovisions of the 
will, and are inadmissible when they 
are opposed thereto 
Ill —Mosher v Thrush, 84 N B 2d 
355, 402 Ill 353 
68 CJ p 769 note 61 [f] (3) 

48. Ala—Slagle v Halsey, 15 So 2d 
740, 245 Ala 198 

Pa—In re Brooks' Estate, Orph, 27 
Del Co 140—In re Singer’s Estate, 
Orph, 45 Lane L Rev 585 
Tenn —Hager v Hager, 13 Tenn App 
23 

68 C J p 770 note 52 

49- Iowa—In re Groen's Estate, 62 
NW2d 143, 245 Iowa 634—In re 
Rogers’ Estate, 47 NW2d 818, 242 
Iowa 627—In re Hadley’s Estate, 
45 NW2d 140, 241 Iowa 1280— 
Shaw V Duro, 14 NW2d 241, 234 
Iowa 778—In re Biker's Estate, 6 
NW2d 318, 233 Iowa 316—In re 
Rogers’ Estate, 295 NW 103, 229 
Iowa 781 

Ky—Welch's Adm’r v Clifton, 172 
S W 2d 221, 294 Ky 514, 148 A L R 
1220 

NT—In re Limberg’s Will, 299 N 
YS 47, 252 App Div 779, reversed 
on other grounds 13 NE 2d 605, 277 
NT 129 

NC—In re Ball’s Will, 33 S E 2d 
619, 225 NC 91 

Pa—In re Sites’ Estate, Orph, 60 
Dauph Co 377 

Tex—^White v Smith, Civ App, 276 
SW2d 359, error dismissed— 
Bledsoe v Short, Civ App, 264 S 
W 2d 445, refused no reversible er¬ 
ror—^Naihaus v Eeigon, Civ App, 
244 S W 2d 325, refused no reversi¬ 
ble error—Stewart v Shoemake, 
Civ App, 225 SW2d 873, error re¬ 
fused no reversible error—Bonilla 
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V Lujan, Civ App, 168 S W 2d 691 
—^Hulme V Jaschke, Civ App, 168 

5 W 2d 326, error refused—Bethel 

V Yearwood, Civ App , 142 S W 2d 
927, error dismissed, judgment col¬ 
lect 

Utah—In re George's Estate, 112 P 
2d 498, 100 Utah 230—In le Golds- 
berry’s Estate, 81 P 2d 1106, 95 
Utah 379, 117 ALR 1444 

68 C J p 770 note 53 

50 Iowa—In re Groen's Estate, 62 
NW2d 143, 245 Iowa 634—In re 
Rogers' Estate, 47 NW2d 818, 
242 Iowa 627—In re Hadley’s Es¬ 
tate, 45 NW2d 140, 241 Iowa 1280 
—Shaw V Duro, 14 NW2d 241, 
234 Iowa 778—In re Biker’s Estate, 

6 NW2d 318, 233 Iowa 315—In re 
Rogers' Estate, 295 NW 103, 229 
Iowa 781—In re Johnson’s Estate, 
269 NW 792, 222 Iowa 787 

Tex—Bledsoe v Shoit, Civ App, 264 
S W 2d 446, refused no reveisible 
error—Bonilla v Lujan, Civ App , 
168 SW2d 691—Hulme v Jaschke, 
Civ App , 168 SW2d 326, eiror re¬ 
fused 

Utah—In re George’s Estate, 112 P 
2d 498, 100 Utah 230—In le Golds- 
borry’s Estate, 81 P 2d 1106, 95 
Utah 379, 117 ALR 1444 

68 C J p 770 note 54 

51. Vt—In re Everett's Will, 166 A, 
827, 105 Vt 291—Robinson v Hut¬ 
chinson, 26 Vt 38, 60 Am D 298 

52. Ind.—Corpus Juris quoted lu 
Evans v Evans, 96 N E 2d 688, 
690, 121 Ind App 104 

NY—In re Potter’s Will, 55 N E 
387, ICl NY 84, 5 Prob Rep Ann 
178 

53. Ala —^King V Aird, 38 So 2d 883, 
251 Ala. 613. 
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the will by undue influence has been held to be 
inadmissible 

Remoteness Declarations made by the testator, 
in order to be admissible, must be made at a time 
not too remote from the making of the will 
Where no time is fixed to indicate how long before 
the making of the will the declaration was made, 
such statement is not admissible 56 Declarations 
made a long time prior or subsequent to the time of 
the execution of the will may be inadmissible as too 
remote 57 'ph.e determination of whether or not a 
declaration is too remote has been held to rest some¬ 
what within the discretion of the court,56 and that 
remoteness was to be measured in terms of causation 


and relation to the issue, rather than in terms of 
time 59 

§ 248. - Contents of Will and Unnatural¬ 

ness of Provisions 

The nature and contents of the provisions of the will 
may be considered in determining questions of fraud, 
mistake, or undue influence. 

In passing on the questions of fraud, mistake, and 
undue influence, it is proper to consider the nature 
and contents of the provisions of the will itself 59 
Thus, it is peimissible to compare piovisions of the 
will with other evidence to determine whether they 
are unjust, unequal, or unnatural, as such inequality 
or unnaturalness, or lack of it, bears on the question 
of fraud and undue influence,51 although it is in- 


54. Vt—In re Everett’s Will, 166 
A 827, 105 Vt 291 

55. Tex—Burgess v Sylvester. Civ 

App, 177 SW2d 271, affirmed 182 
SW2d 358, 143 Tex 25—Scott v 
McKibban, Civ App , 110 S W 2d 

72, reversed on other grounds Mc¬ 
Kibban V Scott, 114 SW2d 213, 
131 Tex 182, 115 ALR 1421 

Held not too remote 
Testimony that testator had stated 
about fifteen or sixteen months be¬ 
fore he executed will in question how 
he was going to dispose of property, 
held not too remote 
Tex—Baiksdale v Dobbins, Civ App, 
141 S W 2d 1035, error refused 
56 Ohio—Heath v Kosier, 61 NE 
2d 728, 76 Ohio App 89 

57. N T —In re Frank's Estate, 1 
NTS 2d 482, 165 Misc 411 
Utah—In re George’s Estate, 112 P 
2d 498, 100 Utah 230—In re Golds- 
berry’s Estate, 81 P 2d 1106, 95 
Utah 379, 117 ALR 1444. 

68 C J p 771 note 59 
Tune held too remote 

(1) Seven or eight years 

Cal —In re Ostrander's Estate, 259 
P2d 999, 119 Cal App 2d 481. 

(2) More than ten years 

Tex—In re Caruthers’ Estate, Civ 
App, 161 SW2d 946, error dismiss¬ 
ed, judgment correct 

(3) Other times see 68 C J p 771 
note 59 [aj 

58. Ill—Huffman v Graves, 92 NE 
289, 245 Ill 440 

NY—In re McCarthy’s Will, 64 N 
TS2d 691, 269 App Div 145, re- 
iigument denied 56 N Y S 2d 614, 
one case, 269 App Div 836, affirmed 
73 NE2d 566, 296 NT 987 

59. D C — ^Pillow V Shields, 46 App 
DC 487 

NY—In re Campbell's Will, 136 N 
TS 1086 

60- Colo —Ofstad V Sarconi, 252 P 
2d 94, 126 Colo. 665 


Idaho—In re Lunders’ Estate, 263 
P2d 1002, 74 Idaho 448 
Ind—^Workman v Workman, 46 N 
E2d 718, 113 Ind App 245 

Kan—Smith v SaJthouse, 76 P 2d 
836, 147 Kan 354 

Minn—^In re Marsden's Estate, 13 N 
W2d 765, 217 Mmn 1 
68 C J p 771 note 63 

61 Conn—Pepin v Ryan, 47 A 2d 
846, 133 Conn 12 

Ga—Fowler v Fowler, 28 S E 2d 
458, 107 Ga 53—Shaw v Fehn, 27 
SE2d 406, 196 Ga 661 
Iowa—Olsen v Corporation of New 
Melleray, 60 NW2d 832. 245 Iowa 
407—Shaw v Duro, 14 NW2d 241, 
234 Iowa 778 

Md—Garner v Gamer, 190 A 243, 
171 Md 603 

Mass—Liveimore v Seward, 41 N 
E2d 290, 311 Mass 389 
Minn —In re Rasmussen’s Estate, 69 
NW2d 630—In re Marsden's Es¬ 
tate, 13 NW2d 765, 217 Minn 1 
Or—In re Rosenberg’s Estate, 216 
P2d 858, 196 Or 219 
Pa—In re Brooks* Estate, Orph , 27 
Del Co 140—In re Singer’s Estate, 
Orph, 45 Lane L Rev 585 
SD—In re Rowlands* Estate, 18 N 
W2d 290, 70 SD 419 
WVa—Ebert V Ebert, 200 SE 831, 
120 WVa 722 
68 C J p 771 note 64 

Nature of testamentary disposition. 

Nature of testamentary disposition, 
whether natural or unnatural, may 
be considered with other evidence as 
a circumstance to establish undue in¬ 
fluence 

Ark—Brown v, Emeison, 170 S W 2d 
1019, 205 Ark 735 

Cal—In re Jamison's Estate, 256 P 
2d 984, 41 Cal 2d 1 

In re White's Estate, 276 P 2d 
11, 128 Cal App 2d 659 
Del —Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

Idaho —In re Lundeis’ Estate, 2C3 
P2d 1002, 74 Idaho 448. 
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Ind—^Workman v Workman, 46 N 
E2d 718, 113 Ind App 245 
Iowa—Olsen v Corpoiation of New 
Melleray, 60 NW2d 832, 245 Iowa 
407—In re Telsrow’s Estate, 22 N 
W2d 792, 237 Iowa 672—Shaw v 
Duio, 14 NW2d 211, 234 Iowa 77S 
—In re Eiker’s Estate, 6 N W 2d 
318, 233 Iowa 315 

Miss—^Wallace v Harrison, 65 So 
2d 456, 218 Miss 153—King v 
Rowan, 34 So 325, 82 Miss 1 
Mo—Wade v Kirksville College of 
Osteopathy and Surgery, 270 SW 
2d 811—Guidicy v Guidicy, 238 S 
W2d 380, 361 Mo 1127 

Carl V Elhs, App, 110 S W 2d 
S05 

Neb—In re Bowman’s Estate, 9 N 
W2d 801, 143 Neb 440 
Pa—In re McFadden’s Estate, 108 
A 2d 247, 177 Pa Super 37 
Tex—Long v Long, 125 S W 2d 
1034, 133 Tex 96, mandate con¬ 
formed to. Civ App, 129 S W 2d 
1206, error dismissed 138 S W 2d 
798, 133 Tex 623 
Gunlock V Gi eenwade. Civ App , 
280 S W 2d 610, error refused no 
reversible error—Naihaus v Foig- 
on. Civ App, 214 SW2d 325, ciior 
refused no reversible eiror—Olds 
V Traylor, Civ App, 180 SW2d 
511, error refused 

Wash—In re Jaaska’s Estate, 178 
P2d 321, 27 Wash 2d 433 
68 C J p 771 note 64 [c] 

Particular matters considered 

(1) Fact that the beneficiary was 
a comparative stranger to testator 
Neb—In re Bambndge’s Estate, 3f> 

NW2d 625, 151 Neb 142 

(2) Devise to strangers in blood, 
to the exclusion of testator’s blood 
kin 

NC—In re Franks’ Will, 56 S E 2d 
668, 231 NC 262, rehearing denied 
67 SE 2d 315, 231 NC 736 

(3) Devise to one child to exclu¬ 
sion of other children, in the absence 
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sufficient m itself to establish such matters as con¬ 
sidered supra § 242, and hence is immaterial and in¬ 
competent in the entire absence of other evidence 
Evidence denymg^S or sustaining64 the existence 
of certain facts recited by way of inducement in the 
will is admissible Evidence tending to show the 
source of the property is admissible to sustain the 
reasonableness or unreasonableness of the will,S5 
particularly where the testator was under an ob¬ 
ligation to the person from whom the property was 
derived to make a certain disposition of the prop¬ 
el t}"®® FMdcnce showing the motive or reason for 
the testator’s disposition of his property is admis¬ 
sible 

Putcinnctl condition of pCTSOfis involved Evidence 
showing the financial condition, and the extent of 


WILLS § 248 

the testator’s estate, is admissible According to 
some authorities, where it is shown that the testator 
knew of the financial circumstances of the various 
persons involved,®^ in passing on the justice or 
inequality of a will in so far as it bears on the 
question of fraud and undue influence, the financial 
condition of persons mentioned in, or excluded from, 
the will may be considered '^0 For example, it is 
proper to admit evidence that such persons had prop¬ 
erty of their own,*^^ or were entitled to receive 
a large amount under the will of another person, '^2 
or that they were in poor and straitened circum¬ 
stances This proof should be confined to a date 
corresponding with the execution of the will'^^ 
However, there is other authority holding that evi¬ 
dence of the financial condition of such persons is 
inadmissible,particularly where it is not clearly 


of some reasonable ground for such 
preference 

N C —In re Franks’ Will, supra 

(4) Devise of interest in realty in 
which testator had only a life es¬ 
tate, so that beneficial y received 
nothing by devise 

Tex—Long v Long, 125 S W 2d 1024, 
132 Tex 96, mandate conformed to 
CivApp, 129 S W 2d 1206, erior 
dismissed 138 S W 2d 798. 133 Tex 
G23 

(5) Beneficiary's receipt of unusu¬ 
ally or unnaturally laige part of 
estate 

Wash—In re Jaaska's Estate, 178 
P 2d 321, 27 Wash 2d 433 

(6) Whether it was a usual thing 
for testatrix to bequeath her entire 
estate to her personal physician, 
wheie she had known physician for 
less than two years and there was 
no basis for such bounty 

Cal —In re Bucher’s Estate, 120 P 
2d 44, 48 Cal App 2d 4G5 

(7) Fact that will gives entire es¬ 
tate, except specific legacies to old 
fi lends, to person accused of undue 
influence, to exclusion of relatives 
Fla —In re Donnelly's Estate, 188 So 

108, 137 Fla 469 

(8) Pact that testator’s grandson 
^^as the natural recipient of testa- 
toi's bounty and received nothing un¬ 
der the will, where there was inde- 
pinident evidence of undue influence 
loua—Tn re Rogezs’ Estate, 295 N 

W 103. 229 Iowa 781 

(9) Evidence of reduction and ex¬ 
clusion of bequest 

Iowa—Olsen v Corporation of ISTew 
Melleray, 60 NW2d 832, 245 Iowa 
407 

CoTisl3LS are not normally or nec¬ 
essarily natural objects of the boun¬ 
ty of the testator 

Tex—In re Gray’s Estate, CivApp, 
279 SW2d 936, error refused no 
reversible error. 


62 Iowa—In re Telsrow's Estate, 
22 NW2d 792, 237 Iowa 672—In 
re Eiker'fe Estate, 6 NW2d 318, 
233 Iowa 315—In re Rogeis’ Es¬ 
tate, 295 NW 103, 229 Iowa 781 

Me—In re Paiadis’ Will, 87 A 2d 
512, 147 Me 317 

Mo—^Wade v Kaksville College of 
Osteopathy and Surgery, 270 S 
W2d 811 

Carl V Ellis, App. 110 S W 2d 
805 

68 C J p 771 note 66 

63 Minn—In le Will’s Estate, 69 N 
W 1090, 67 Minn 335 

68 C J p 772 note 67 

64 Ga—Mosley v Pears, 68 SB 
804, 135 Ga 71 

68 C J p 772 note 68 

65. Ga —Shaw v Pehn, 27 S E 2d 
406, 196 Ga 661 

Me—Corpus Juris quoted lU In re 
Puiadis' Will, 87 A 2d 612, 617, 147 
Me 347 

G8 C J p 772 note 69 

66. Me —Coipus JujLis quoted in In 
re Paradis’ Will, 87 A 2d 512, 517, 
147 Me 347 

68 C J p 772 note 70 

Mutual v/ill 

A mutual will executed by the tes¬ 
tator and a former deceased wife is 

admissible 

Ga—Shaw v Pehn, 27 S E 2d 406, 196 
Ga 661 

67. Me—^Appeal of Ward, 164 A 889, 
132 Me 19 

68 C J p 772 note 71 

68- Kan—Smith v Salthouse, 76 P 
2d 836, 147 Kan 354 

Miss—Norman v Norman, 18 So 2d 
130, 196 Miss 697 

Ohio —McNeil v. McNeil, App, 76 
NE2d 621 

69- Ill—O’Day V Crabb, 109 NE 
724, 269 Ill 123 

Tex—^McDonald’s Estate v McDon¬ 
ald, CivApp, 150 SW 693 
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70 Ga—Boland v Aycock, 12 S E 
2d 319, 191 Ga 327 
Iowa —Shaw v Duro, 14 N W 2d 
241, 234 Iowa 778 

Kan—Smith v Salthouse, 76 P 2d 
836, 147 Kan 354 

Kv—Martin v Combs, 145 S W 2d 
lOS, 284 Ky 530 

Mo—Lai kin v Larkin, 119 S W 2d 
351 

68 C J p 772 note 73 
"Especially is this true whei^e the 
contestant is in close lelationship to 
the testator, and claim is made that 
the provisions of the will are un¬ 
natural " 

Neb—In re Bowman’s Estate, 9 NW 
2d 801, 803, 143 Neb 440 
"There are, doubtless, cases in 
which such evidence [financial con¬ 
dition] is material In this case, 
evidence practically the same as 
that objected to was before the jury 
fiom other witnesses Under the 
peculiar circumstances of this case, 
it IS diflicult to appreciate its ma¬ 
teriality It the mind of the testa¬ 
trix was in the weakened condition 
alleged, and under the influence ex¬ 
erted over her, the financial situa¬ 
tion of the respective parties could 
have no bearing on the matter ’’ 

Ya—Ferguson v Ferguson, 192 SE 
774, 781, 169 Ya 77 

71. Iowa—James v Fairall, 148 
NW 1020, 168 Iowa 427 

68 C J p 772 note 74 

72. Mass—Davenport v Johnson, 
65 NE 392, 182 Mass 269, 8 Prob 
Rep Ann 262 

68 CJ p 773 note 75 

73 Ind—Gurley v. Park, 35 NE 
279, 135 Ind 440 

Iowa—Manatt v Scott, 76 NW 717, 
106 Iowa 203 

74 Ala—Gaither v Phillips, 75 So 
295, 199 Ala 689 

75 Mich—In re Bailey’s Estate, 153 
NW 39, 186 Mich 677. 

1 68 C J p 773 note 78, 
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shown what relation the persons excluded sustained 
to the testator Evidence of the financial condi¬ 
tion of persons who would not benefit from a finding 
of undue influence is properly excluded The 
financial condition of the testator’s acquaintances is 
inadmissible 

Mere matters of construction which may operate 
to defeat the testator’s intent will not be considered 
in determining whether the instrument is or is not 
his will 

§ 249. - Relations between Testator and 

Persons Benefited by, or Excluded 
from, Will 

Subject to some exceptions, evidence of the friendly 


OP hostile relations of the testator and the persons bene¬ 
fited by, or excluded from, the will is admissible to show 
that the will was the result of fraud or undue influence 

Except when too remote in point of time^O or 
when wholly unconnected with any other evidence 
showing the exercise of undue influence with re¬ 
spect to the testamentary act,^^ or subject to privi¬ 
lege, as that of husband or wife, 82 evidence of the 
friendly or hostile relations and dealings of the 
testator with the pci sons benefited by, or excluded 
from, the will is admissible to show the testator’s 
state of mind and feelings toward such persons, and 
to shed light on the probability of the testator’s 
will having been made in accordance with such 
state of mind or as the result of fraud or undue in¬ 
fluence 82 Also, evidence of litigation between the 


76 Mich—Cooper v Harlow, 128 N 
W 259, 163 Mich 210 

77 Ga—^McGahee v Phillips, 84 S 
E 2d 19, 211 Ga. IIS 

Testator’s suiviviog' mother and 
sister 

Where testator’s wife, rather than 
his mother or sister, would benefit 
from a finding of undue influence, 
financial condition of mother and 
sister was properly excluded 
Ga—^McGahee v Phillips, supra 

78 Mich—In re Merriman, 66 NW 
372, 108 Mich 454 

79 Tenn—Gibson v Gibson, 9 Yerg 
329 

80. Mich—In re Sprenger’s Estate, 
60 NW2d 436, 337 Mich 514 
68 C J p 774 note 95 
Evidence held too remote 

(1) Exhibits offered by contest¬ 
ants showing bank deposits and 
withdrawals during five year period 
between execution of will and death 
of testator, most of which occurred 
some years after execution of will, 
were too remote in time to execu¬ 
tion of will, and were properly re¬ 
jected, in view of fact that no evi¬ 
dence was offered of actual mishan¬ 
dling of testator’s funds by propo¬ 
nents within reasonable period of 
time before or after execution of 
will 

l^Iich —In re Sprenger’s Estate, su¬ 
pra 

(2) Other evidence held too re¬ 
mote see 68 C J p 774 note 95 la] 

81 Utah—In re Goldsberry’s Es¬ 
tate, 81 P2d 1106, 95 Utah 379, 
117 ALP 1444 
68 C J p 774 note 96 
Bank deposits and withdrawals 
Exhibits olfered bv contestants 
showing bank deposits and with¬ 
drawals held irrelei ant 
Mich—In re Sprenger's Estate, 60 
NW2d 436, 337 Mich 514 
Bailnre to live up to contract 

Testimony relating to theory that 


proponent failed to live up to con¬ 
tract to take care of his mother in 
return for her willing him property 
was immaterial 

Utah—In re Goldsberry’s Estate, 81 
P2d 1106, 95 Utah 379, 117 ALR 
1444 

82. Miss—Ward v Ward, 87 So 
153, 124 Miss 697 

83. Ala—^Whitt v Forbes, 64 So 3d 
77, 258 Ala 580—King v Aird, 38 
So 2d 883, 251 Ala 613—Slagle v 
Halsey, 15 So 2d 740, 245 Ala 198 
—Little v Sugg, 8 So 2d 866, 243 
Ala 196—Hale v Cox, 163 So 335, 
231 Ala 22 

Ark —Holloway v Parker, 122 S W 
2d 663, 197 Ark 209, 119 ALR 
1359 

Colo—Ofstad V Saicom, 252 P 2d 
94, 126 Colo 565 

Ga—Trust Co of Georgia v Ivey, 
173 SE 648, 178 Ga 629 
Idaho—In re Lundcrs’ Estate, 263 
P2d 1002, 74 Idaho 448 
Ill—Mitchell V Van Scoyk, 115 N 
E 2d 226, 1 Ill 2d 160 
Iowa—Olsen v Corporation of New 
Melleray, 60 NW2d 832, 245 Iowa 
407 

Kan —Smith v Salthouse, 76 P 2d 
836, 147 Kan 354 

Mo—Palm V Maguire, 146 S W 2d 
636, 347 Mo 189 

Ohio—^McNeil v. McNeil, App, 76 
NE2d 621 

Or—In re Rosenberg’s Estate, 246 
P2d 858, 196 Or 219 
Tex —^Welch v Shoubrouek, Civ App , 
260 SW2d 84—Taylor v Small, 
Civ App, 71 SW2d 895, error dis¬ 
missed 

Utah—In re Goldsberry’s Estate, 81 
P2d 1106, 95 Utah 379, 117 ALR 
1144 

68 C J p 774 note 98 

Improper relations 

(1) As the relationship which 
arises out of illegal amours may 
provide favorable opportunities for 
the exeition of undue influence, proof 

Ills 


of the relationship is admissible 
when undue influence is charged 
Or—In re Kelly’s Estate, 46 P 2d 
84, 150 Or 598 

(2) Other decisions with respect to 
impioper relations see 68 C J p 774 
note 98 [a] 

Evidence held admissible 

(1) Alleged attempt by a brother 
of the contestants to poison testator 
Mich—‘In re Wallace's Estate, 20 N 

W 2d 801, 313 Mich 37 

(2) Pact that testator and person 
charged with exercising undue in¬ 
fluence lived together in same house 
Del —Conner v Brown, 3 A 2d C4, 9 

WWHarr 529 

(3) Pact that testator lived apart 
a considerable time after executing 
will from the person alleged to have 
exercised the undue influence 
Minn —In re Wilson’s Estate, 27 N 

W2d 429, 223 Minn 409 

(4) Confidential or fiduciary rela¬ 
tionship between parties 

Del—Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

Ga—Moreland v Word, 74 S E 2d 
82, 209 Ga 463—Fowler v Fo\vler, 
28 SE2d 458, 197 Ga 63 
Md—Sellers v Qualls, 110 A 2d 73 
Mo—Laikin v Laikm, 119 S W 2d 
351 

Wash—In re Jaaska’s Estate, 178 P 
2d 321, 27 Wash 2d 433 

(5) Claim for board, room, and 
nursing of testatrix filed against es¬ 
tate by beneficiary 

Mo —Baker v Spears, 210 S W 2d 13, 
357 Mo 601 

(6) Agreement between testator 
and his son whereby testator was 
to make will in favor of son 
Tex—Gunlock v Greenwade, Civ 

App, 280 S W 2d 610, error refused 
no reversible error 

(7) Alleged fact that attorney 
charged nothing for his services to 
testatrix for drawing will, under 
which he was chief beneficiary, while 
maintaining on witness stand that 
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testator and the contestants or their near relatives 
IS admissible Evidence that the beneficiaries un¬ 
der the will had attempted to piejudice the mind of 
the testator against the contestants is admissible 
Evidence of the domination of the testator by the 
beneficiary is admissible,both as to domination be¬ 
fore and after the execution of the will,^'^ and even 
thoug-h such evidence relates to a remote period of 
time Evidence is admissible to rebut any pre¬ 
sumption of undue influence arising from a con¬ 
fidential relationship between the testator and the 
beneficiary 

Truth of had impressions According to some au¬ 
thorities, where the fact that the testator had bad 
impressions concerning one of the natural objects 
of his bounty is alleged or proved, the truth^o or 
falsity^i of the subject matter of the impressions 
is competent evidence. According to other au¬ 
thority, m the absence of a showing that the testa¬ 
tor’s impressions were caused by the beneficiary’s 
misrepresentation, evidence as to the falsity of the 
subject matter is inadmissible 

Correspondence Correspondence between the 
person who exerted the alleged undue influence and 

his contacts with testatrix were busi¬ 
ness ones only, was in itself some 
evidence on question of undue in¬ 
fluence or by way of self-impeach- 
mf nt 

Or—In re Lobb’s Will, 160 P 2d 295, 

177 Or 162 

(8) Where attorney who drafted 
will IS left a portion of estate, it 
was competent to show in support 
of will that attoiney had not diafted 
will as one isolated matter of em- 
plo%ment, but had represented tes¬ 
tator over a period of years 
Ala—King v Aird, 38 So 2d 883, 251 

Ala 613 

(9) While ownership of property 
cannot be tried in will contest, when 
undue influence is issue therein, evi¬ 
dence of matters which are material 
as tending to create natural and le¬ 
gitimate influences on testator to de¬ 
vise his property as he did is admis¬ 
sible 

Ala—Case v English, B2 So 2d 216, 

255 Ala 555 

(10) Other evidence held admissi¬ 
ble see 68 C J p 774 note 98 [b] 

In California 

<1) Testatrix’s husband may intro¬ 
duce evidence to show absence of 
marital discord 

Qal—In re Trefren’s Estate, 194 P 2d 

574, 86 CalApp2d 139. 

<2) Evidence that proponent and 
another were, at time will was exe¬ 
cuted and had been for some years 
before, living together as man and 
wife, was admissible for purpose of 


the testator is admissible Letters of the testator 
indicating his attitude and feelings toward the 
natuial objects of his bounty are admissible,al¬ 
though the portions of such letters which show the 
testator’s feelings toward persons other than the 
beneficiary have been held inadmissible Letteis 
to a third person are not admissible 

Improper relations before marriage Evidence of 
the relations between the testator and his wife be¬ 
fore marriage is generally excluded as being too 
remote to prove undue influence exerted to procure 
a will executed several years after the marriage 

Relations with others The relations between the 
proponent and others than the testator have been 
held to be inadmissible 

§ 250. - Acts, Motive, Character, Decla¬ 

rations, and Opportunity to Exer¬ 
cise Influence of Proponents and 
Beneficiaries 

Evidence of the acts, motives, character, and decla¬ 
rations of the proponents or beneficiaries is admissible. 

Evidence of acts of the proponents tending to 

P2d 1106, 95 Utah 379, 117 ALR 
1444 

87 Vt—In le Everett’s Will, 1G6 A 
827, 105 Vt 291 

88. Vt —In re Everett’s Will, supra 
89 SC —Mordecai v Canty, 68 S E 
1049, 86 S C 470 
68 CJ p 775 note 5 

90. Ala —Torrey v Buiney, 21 So. 
348, 113 Ala 496 

Cal—In re Arnold's Estate, 82 P 
252, 147 Cal 583 

91. Ky—Phillips V Phillips, 148 S 
W 51, 149 Ky 206 

68 C J p 775 note 7 

92. Pa—Becker v Maurer, 2 

Woodw 264 

93. Ga—Moreland v Word, 74 S 
E 2d 82, 209 Ga 463 

34. Mo—Clark v Powell, 175 SW 
2d 842, 351 Mo 1121 
Or—In re Lobb’s Will, 160 P 2d 295, 
177 Or 162 

Tex—Camel on v Houston Land & 
Trust Co, CivApp, 175 S W 2d 
468, error lefused—Jones v Sel- 
man, CivApp, 109 SW2d 1003, 
error dismissed 
68 C J p 775 note 9 

95. Tex—Robinson v Stuart, 11 S 
W 275, 73 Tex 267 

96. Pa—Miller v Miller, 41 A 27 7, 
187 Pa 572 

97. Vt—In re Everett’s Will, 166 A 
827, 105 Vt 291 

68 C J p 776 note 12 
98 Md—Michael v Smith, 91 A 
762, 124 Md 116 


showing bias of the other in favor 
of the proponent 

Cal—In le Wolleb’s Estate, 132 P 2d 
864, 56 CalApp2d 488 
(3) Other paiticulars of California 
rule see 68 C J p 774 note 98 [c] 

84- Mich—In re Wallace’s Estate, 
20 NW2d 801, 313 Mich 37 
68 C J p 775 note 99 
Evidence held admissible 

(1) Documentary evidence that 
testator had employed an attorney 
m earlier litigation with a contest¬ 
ant over property matteis was ad¬ 
missible 

Mich —In re Wallace’s Estate, 20 N 
W2d 801, 313 Mich 37 

(2) Other evidence held admissible 
see 68 CJ p 775 note 99 La] 

85. Cal—In re Gallo’s Estate, 214 
P. 496, 61 CalApp 103 

86. Utah—In re Goldsherry’s Es¬ 
tate, 81 P 2d 1106, 95 Utah 379, 117 
ALR 1444 

68 C J p 775 note 2 
Purse strings 

(1) Control of testator’s purse 
string by proponent was highly rele¬ 
vant, material, and important 
Or—In re Porter's Estate, 235 P 2d 
894, 192 Or 483 

<2) Bank statements of testatrix 
were properly admitted as having 
some relevancy in tending to show 
control of testatrix through control 
of her pocketbook notwithstanding 
their probative value, if any, was 
slight 

Utah—In re Goldsberry’s Estate, 81 
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99 Ky — ^Elhs V Moss, 77 S W 2d 
377, 357 Ky 168 

NY—In re Roche’s Will, 278 NYS 
929, 244 AppDiv 756 
68 C J p 775 note 15 

ISvidence held adnussihle 

(1) In general 

Iowa—Gregory v ProfSt, 31 NW2d 
899, 239 Iowa 463—^In re Rogers’ 
Estate, 295 NW 103, 229 Iowa 
781 

NH—Ford v Ford’s Estate, 197 A 
824. 89 NH 293 

Tenn—^Hager v Hager, 66 S W 2d 
250, 17 Tenn App 143 

(2) Asking wife of sole beneficiary 
of codicil, allegedly procured by 

* fraud and undue influence, if she 
knew of beneficiary's conduct in with¬ 
drawing money from bank and bury¬ 
ing it under house after he qualified 
as executor 

Tenn—Hager v Hager, supra 
C8 C J p 776 note 15 [f] 

(3) Evidence tending to show that 
proponent sought to keep provisions 
of will from knowledge of the pub¬ 
lic, or from members of testator's 
family 

Colo —Ofstad V Sarconi, 252 P 2d 94, 
126 Colo 565 

Tex —Hickman v Hickman, Civ App , 
214 SW2d 681, error refused no 
reversible error 

<4) Evidence of attempts to dis¬ 
suade contestant fi om contesting will 
Tex —Hickman v Hickman, supra 

(5) Evidence that after testator’s 
death one of the beneficiaries remov¬ 
ed and destroyed some of testator’s 
personal papers 

Iowa—Gregory v Proflit, 31 NW2d 
899, 239 Iowa 463 

(6) Question to proponent on cross- 
examination as to how much propo¬ 
nent as conservatrix had immediate¬ 
ly after appointment withdrawn from 
bank accounts of decedent, inventory 
signed and filed by proponent as con¬ 
servatrix, her account as conserva¬ 
trix, and evidence that as conserva¬ 
trix she had paid to her attorney, 
who drew will, one thousand five 
hundred dollars for two months’ 
services 

Conn —Doolittle v Upson, 88 A 2d 
334, 138 Conn 642. 


Ga—Moreland v 
82, 209 Ga 463 
68 C J p 776 note 16 

Bad cliaracter 

(1) Evidence bearing on character 
of proponent of codicil allegedly pro¬ 
cured by fraud and undue influence 
from incompetent testator, could be 
considered on theory that one men- 
tallv competent would not leave all 
of his estate to one who had been 
wayward and irresponsible 

Tenn—Hager v Hager, 66 S W 2d 
250, 17 Tenn App 143 
<2) Other evidence with respect to 
bad character see 68 CJ p 776 note 
16 [b] 

2. Iowa —Olsen v Corporation of 
New Melleray, 60 NW2d 832, 245 
Iowa 407—In re Telsrow's Estate, 
22 NW2d 792, 237 Iowa 672 
Minn—In re Marsden's Estate, 13 N 
W 2d 765, 217 Minn 1. 

68 C J p 776 note 17 
Evidence held admissible 

<1> Conduct of widow toward tes¬ 
tator’s daughter by former marriage 
Ala—^Hale v Cox, 163 So 335, 231 
Ala 22 

(2) Evidence of sons concerning 
their treatment by testator's second 
wife, 

N J—In re Raynolds' Estate, 27 A 2d 
226, 132 NJEq 141, affirmed 33 
A 2d 353, 133 NJEq 344 

(3) In will contest, evidence that, 
before death of testator's father, tes¬ 
tator’s stepmother said that the fa¬ 
ther “just had a life interest in the 
estate, and that should Hollis die, 
she would be left penniless so far as 
the house was concerned,” which evi¬ 
dence was offered to show motive and 
not to prove title, was properly ad¬ 
mitted 

NH—^Ford v Ford's Estate, 197 A 
824, 89 NH. 292 

(4) Where will was attacked as 
having been obtained by undue influ¬ 
ence, court properly admitted testi¬ 
mony of caveatnx concerning quarrel 
between caveatrices and their sister, 
resulting in alleged animosity on part 
of sister that prompted her to exert 
alleged undue influence and make al¬ 
leged fraudulent representations to 
testatrix resulting in execution of 
will. 


Ga—Moreland v. Word, 74 S E 2d 82, 
209 Ga 463 

3. Ala—Hale v. Cox, 163 So 3o5, 
231 Ala 22 

Cal—In re Wolleb’s Estate, 132 P 2d 
864, 56 Cal App 2d 488 
Del—Conner v Brown, 3 A 2d 64, 9 
WWHarr 529 

Iowa—In re Telsrow's Estate, 22 N 
W 2d 792, 237 Iowa 672 
Minn—In re Rasmussen’s Estate, 69 
NW2d 630—In re Marsden’s Es¬ 
tate, 13 NW2d 765, 217 Minn 1 
NY—In re Roche’s Will, 278 NYS 
929, 244 App Div 756 
In re Boyle’s Will, 128 N Y S 2d 
259, 205 Misc 497 

Tex —Gunlock v Greenwade, Civ 
App, 280 SW2d 610, error refused 
no reversible error 
Wash—In re Jaaska’a Estate, 178 P 
2d 321, 27 Wash 2d 433 
68 C J p 776 note 18 
ConBultation. with attorney 

In action to set aside a purported 
will on ground of defendant’s undue 
influence over testatrix, evidence thit 
defendant had consulted an attorney 
with reference to other matters wan 
competent, where the attorney wroto 
the will and his relationship to de¬ 
fendant was a circumstance for con¬ 
sideration of jury 

Mo—Clark v Powell, 176 S W 2d 842, 
351 Mo 1121 

4. Ga—Moreland v. Word, 74 S E 2d 
82, 209 Ga 463 

68 CJ p 776 note 19 

5. Pa—In re Rife’s Will, Orph, 69 
York Deg Rec 169 

68 C J p 776 note 20 

6. Ill—^Dyman V. Haul, 113 NE 941, 
275 Ill 11 

68 C J p 776 note 21. 

7m Iowa—In re Brooke's Will, 26 N 
W2d 688, 238 Iowa 306 
Pa—In re Buck’s Estate, Orph, 53 
Dauph Co 412 
68 C J p 777 note 22 
Evldeaoe held inadmiSBible or proper¬ 
ly ezcltided 

(1) Evidence that testator listened 
to wife's advice or importunity not 
to go to lodge meetings at night 
Ala—Cook V Morton, 1 So 2d 890 
241 Ala 188. 


show the exercise of undue influence or fraud is ad¬ 
missible As circumstances tending in some slight 
degree to furnish ground for an inference of fraud 
or undue influence, it is proper to consider the char¬ 
acter of the proponents and beneficiaries,! any inter¬ 
est or motive on their part unduly to influence the 
testator,2 and facts and surroundings giving them 
an opportunity to cxeicise such influence^ Also it 
IS generally proper to admit evidence, in so far as 
It tends to show fiaud or undue influence, of their 
acts, conduct, and declarations in the presence of the 

1 . 


testator,^ or the piesence of another person, when 
done or said at the time of the execution of the 
will or so neai thereto as to constitute a pait of the 
res gestae,^ or vhcre done after the execution of the 
will if tending to show a purpose of the one exercis¬ 
ing the influence to keep the testator under con¬ 
trol ^ Evidence of none of these matters is ad¬ 
missible, however, when it is ot such a character 
that it has no clear bcaiing on the questions of fraud 
and undue influence,'^ paiticularly if made after the 

Word, 74 S B 2d 
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execution of the will,® or is general in nature and 
not confined to any particular occasion,^ or is too 
remote in point of time ^0 Acts done some time 
after the execution of the will which reflect the at¬ 
titude of the proponent of the will toward the con¬ 
testant and the testator are admissible 

Declarahons of 'proponent 07 beneficiary Decla¬ 
rations of a proponent or beneficiary evidencing 
some intention unduly to influence the testator are 
admissible although made before the execution 
of the will,^® and admissions are clearly competent, 
unless made by only one of several parties m inter- 
est,i5 and even in that case they are admissible, 
where the parties are so united m interest and pur¬ 
pose or are so joined together in a conspiracy, that 
the statement of one is binding on all.i® Statements 
of the person charged with the exercise of undue 
influence, not made in the presence of the testator, 


which tend to show his ill will toward the contest- 
ant,i7 the extent of his influence,^® and the manner 
in which he purported to exercise his influence,^^ 
have been held admissible Evidence of threats of 
the beneficiary against the contestant not made 
within the hearing of the testator is inadmissible.^o 
A declaration by a devisee showing an intention to 
exercise undue influence has been held not to be ren¬ 
dered inadmissible by the death of declarant before 
the trial Where the will as executed conformed 
to the declared intention, the declaration has been 
held admissible although there was no evidence 
connecting the intent of the declarants and the acts 
of the testator 22 

Exclusion from testator^s presence. The fact that 
the proponents of the will excluded friends and 
relatives from the testator's presence's either before 
or after the execution of the will,24 or failed to noti- 


(2) Evidence that proponent, who 
was testator’s widow and principal 
beneficiary, caused flowers sent by 
friends to be placed on the graves 
of some of her relatives after testa¬ 
tor's funeral 

Mo—Look V French, 144 S W 2d 128, 
346 Mo 972 

(3) Letters tending to show that 
testator’s wife, who until her own 
death was the proponent of the will, 
carried on illicit relations with an¬ 
other man while she was testator’s 
wife, where it was not contended 
that testator ever knew or had any 
intimation of such relations 

Tex—Hulme v Jaschke, CivApp, 168 
S W2d 326, error refused 

(4) Other evidence held inadmissi¬ 
ble or properly excluded see 68 C J p 
777 note 22 [c] 

Adnussioii held error 

(1) Permitting questions to be ask¬ 
ed and answered as to specific acts 
of moial delinquency, conviction, and 
imprisonment of sole beneficiary of 
codicil allegedly procured by fraud 
and undue influence was eiror 

Tenn —Hager v Hager, 66 S W 2d 
250, 17 TennApp 143 

(2) Permitting question to be ask¬ 
ed and answered as to whether tes¬ 
tator knew before he executed codicil 
of specific acts of moral delinquency, 
conviction, and imprisonment of sole 
beneficiary was error 

Tenn—^Hager v Hager, supra 

8 Tex —Motley v Lawrence, Civ 
App , 283 S W 699 

Vt—In re Waterman’s Will, 150 A 
65, 102 Vt 443 

9. Ill—Waterman v. Hall, 126 HE 
139, 291 Ill 304 
68 C J p 777 note 24, 

10 Tex —Jones v Selman, Civ App , 
109 SW2d 1003, error dismissed 
68 CJ p 777 note 26- 

94 C J.S —71 


Bvidenoe held too remote 

(1) Pact that propounder may have 
submitted for probate a will and codi¬ 
cil sooner than might seem appropri¬ 
ate under the circumstances would 
have no bearing on issue of undue 
influence with respect to the will and 
codicil executed many years before 
Ga—^Ehlers v Rheinberger, 49 S E 2d 

535, 204 Ga 226 

(2) Evidence that husband of testa¬ 
trix discriminated against stepchil¬ 
dren in favor of own children between 
1894 and 1908 was too remote to con¬ 
stitute evidence of motive to exercise 
undue influence to induce testatrix 
to bequeath estate to husband’s chil¬ 
dren rather than to make equal divi¬ 
sion among all children under will 
made in 1930 

Tex—Jones v Selman, CivApp, 109 
S W 2d 1003, error dismissed 

(3) Other evidence see 68 C J p 777 
note 25 [a] 

11, Md—Kasten v Hasten, 167 A 
533. 161 Md 409 

68 C J p 777 note 26 

12. Iowa—In re Soderland's Estate, 
30 KW2d 128, 239 Iowa 569 

Tex —^Whatley v McKanna, Civ App , 
207 SW2d 646, refused no revers¬ 
ible error 

68 C J p 777 note 27 
Officeir of rellgiouB society 

Testimony as to declaration of per¬ 
son in charge of affairs of the society 
to which testator left greater part 
of his estate, which tended to show 
disposition on part of such person 
in behalf of society and to show his 
activity toward preparation of will, 
was admissible. 

Iowa—Olsen v Corporation of New 
Melleray, 60 NW2d 832, 245 Iowa 

407. 


13- S C —^Bx parte McKie, 91 S E 
978, 107 S C 57 

68 C J p 777 note 28 

14- Tex—Whatley v McKanna, Civ. 
App , 207 S W 2d 645, refused no re¬ 
versible error 

68 C J p 777 note 29 

15. Ark—^Milton V Jeffers, 243 SW 
60, 154 Ark 616 

68 C J p 777 note 30 

16. Tex—Scott V Townsend, 166 S 
W 1138, 106 Tex 322 

68 C J p 777 note 31 

17. Iowa —Zinkula v Zinkula, 154 N 
W 158, 171 Iowa 287 

68 C J p 778 note 32 

18- Tex—Scott V Townsend, 166 S 
W 1138, 106 Tex 322—Adams v. 
Adams, CivApp, 253 SW 605, er¬ 
ror dismissed 278 SW 1114, 114 
Tex 582 

19. Tex—Scott V Townsend, 166 S 
W 1138, 106 Tex 322—Adams v. 
Adams, CivApp, 253 SW 605, er¬ 
ror dismissed 278 SW 1114, 114 
Tex 582 

20- Mo—Garland v Smith, 28 SW 
191, 29 SW 836, 127 Mo 567 

21. SC—Ex parte McKie, 91 SB 
978, 107 S C 57 

22. S G —^Ex parte McKie, supra. 

23- Iowa—In re Soderland's Estate, 
30 N.W2d 128, 239 Iowa 669 

NT—In re Boche’s Will, 278 NTS 
929, 244 App Div 766 

Ohio—McNeil v McNeil, App, 76 N 
E 2d 621 

68 C J p 778 note 40 

24. Cal—^In re Tibbett’s Estate, 69 
P 978, 137 Cal. 123. 8 Prob Rep Ann 
102 

Ohio—McNeil v McNeil, App, 76 N 

i E 2d 621. 
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fy the contestants of the testator’s serious illness, ^5 
or of his'death or funeral,26 is admissible, but it 
has been held that it is necessary to introduce some 
evidence tending to connect the beneficiary with 
the exclusion of friends before such evidence is 
competent 27 

§ 251, Weight and Sufficiency of Evidence 

Undue influence, invalidating a will induced thereby, 
must be established by a preponderance of the evidence, 
and according to some authorities, by clear, satisfactory, 
and convincing evidence 


According to some authorities, a preponderance 
of the evidence is necessary and sufficient to estab¬ 
lish undue influence m the execution of a will 2 8 
However, in numerous cases, it has been said that 
undue influence, invalidating a will, must be estab¬ 
lished by clear, satisfactory, and convincing evi- 
dence2^ by compelling evidence,26 or by the mani¬ 
fest weight of the evidence 21 In any eiit, undue 
influence in the execution of a will must be shown 
by substantial evidence^^ and evidence which mere¬ 
ly raises a suspicion or conjecture that the will was 
the product of undue influence is insufficient,23 


25 Cal—In re Gallo’s Estate, 214 P 
496, 61 Cal App 163 

26 Cal —In re Teel’s Estate, 164 P 
2d 384. 25 Cal 2d 529 

In re Krause's Estate, 163 P 2d 
605, 71 Cal App 2d 719 

27 Cal—In re Wickes’ Estate, 72 P 
902, 139 Cal 195, 8 Prob Rep Ann 
727 

28 Anz—In re O’Cotinoi's Estate, 
246 P 2d 1063, 74 Anz 248 

Cal —In re Corbett’s Estate, 26G P 2d 
935, 123 Cal App 2d 465—In re 

Spaulding’s Estate, 187 P 2d 889. 83 
Cal App 2d 15 

Md—Drury v King, 32 A 2d 371, 182 
Md 64 

Neb—In re Pehrenkamp's Estate, 48 
NW2d 421, 154 Neb 488—Parken- 
ing v Haftke, 46 NW2d 117, 153 
Neb 678—In re Thompson’s Es¬ 
tate, 44 NW2d 814, 153 Neb 375 
—In re Farr’s Estate, 35 NW2d 
489, 150 Neb 615 

NT—In re Morrison’s Will, 60 N T 
S 2d 646, 270 App Div 552, affirmed 
69 NE 2d 814, 296 NT 652 
Ohio —Spidel V Warrick, App , 78 N 
E 2d 746—McNeil v McNeil, App, 
76 NE2d 621—Brown v Jacoby, 9 
NE2d 693, 55 Ohio App 260 
SD—In re Armstrong’s Estate, 272 
NW 799, 66 SD 233 
Tenn—^Hager v Hager, 13 TennApp 
23 

Tex—Bell v Bell, Civ App, 248 SW 
2d 978, erior refused no reversible 
error—^Firestone v Sims, Civ App , 
174 S W 2d 279, error i efused— 
Sclielb V Sparonberg, Civ App, 111 
SW2d 324, affirmed 124 S W 2d 
322, 133 Tex 17 
68 C J p 778 note 47 
Same standard as In ease of inter 
VIVOS documents 

The quality and sufficiency of tes¬ 
timony necessary to establish proof 
of undue influence are the same 
whether relating to wills or inter 
vivos documents 

Pa—^Withers v Withers, 70 A 2d 331, 
363 Pa 431 

29. Minn —In re Mazanec’s Estate, 
283 NW 745, 204 Minn 406 
NJ—In re Davis’ Will, 101 A 2d 521, 
14 N J 166—In re Living ston’-s? 
Will, 73 A 2d 916, 6 NJ, 66. 


Kuruc v Kuruc, 93 A 2d 421, 28 
N J Super 584 

Or—In re Hill’s Estate, 256 P 2d 
735, 198 Or 307 

Pa—In re Dauer’s Estate, 41 A 2d 
552, 351 Pa 438—In re Cressman’s 
Estate, 31 A 2d 109, 346 Pa 400— 
Shuey v Shuey, 16 A 2d 4, 340 
Pa 27—In re Cookson’s Estate, 188 
A 904, 325 Pa 81 
In re Meckley’s Estate, Orph , 64 
Dane L Rev 173—In re Butler’s Es¬ 
tate, Orph, 64 Montg Co 161—In 
re Quern’s Estate, Orph, 3 Chester 
Co L R 305—^In re O’Brien’s Estate, 
Orph, 34 Del Co 493—In re Bay- 
nack’s Estate, Orph, 36 Luz L Reg 
121 

Va—Redford v Booker, 185 SE 879, 
166 Va 561—Mullins v Coleman, 7 
SB 2d 877, 175 Va 235 

Wash—In le Kinssies’ Estate, 214 
P2d 693, 35 Wash 2d 723—In re 
Soderstran’s Estate, 213 P 2d 949, 
35 Wash 2d 448—In re Schafer's 
Estate, 113 P 2d 41, 8 Wash 2d 617 
—Dean v Joidan, 79 P 2d 331, 194 
Wash 661 

Wis—In re Miller’s Estate, 61 NW 
2d 813, 265 Wis 420—In re Dob¬ 
son's Will, 46 NW2d 758, 258 Wis 
687—In re Svendso’s Estate, 43 N 
W2d 343, 257 Wis 335—In re 

Williams' Will, 41 NW2d 191, 266 
Wis 338—In re Peeley’s Estate, 33 
NW2d 139, 263 Wis 204—In re 
King’s Will, 29 NW2d 69, 251 Wis 
269—In re Zych’s Will, 28 NW2d 
316, 251 Wis 108—In le Delmady’s 
Will. 28 NW2d 301, 251 Wis 98— 
In re Puls' Will, 18 NW2d 321, 246 
Wis 660—In re Paulks’ Will, 17 N 
W2d 423, 246 Wis 319—In re 

Kesich’s Estate, 12 NW2d 688, 244 
Wis 374—In re Scherrer's Estate, 7 
NW2d 848, 242 Wis 211—In re 
Sawairs Estate, 3 NW2d 373, 240 
Wis 265 

68 C J p 778 note 45 

30. Pa—^Williams v McCarroH, 97 
A 2d 14, 374 Pa 281—In re Olshef- 
ski’s Estate, 11 A 2d 487, 337 Pa 
420 

31 Pa—In re King’s Estate, 87 A 2d 
469, 360 Pa 623—^Buhan v Keslar, 
194 A. 917, 328 Pa 312—In re Cook- 
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son’s Estate, 188 A 904, 3 25 Pa 
81 

In re Rife’s Will, Orph, 59 Toik 
Leg Rec 169—In re Gluck’s Estate, 
Orph, 43 Lack Jur 101—In le 
Brooks’ Estate, Orph, 27 Del Co 
140—^In re Singer's Estate, Oiph , 
45 Lane L Rev 585—In re Stephen’s 
Estate, Orph, 17 Leh L J 361 

32. Cal—In re Lombardi’s E*tite, 
276 P2d 67, 128 Cal App 2d 606— 
In re Watkins’ Estate, 184 P 2d 192, 
81 Cal App 2d 465 

Kan—In re Millar’s Estate, 207 P 2d 
483, 167 Kan 455 

Mo—^Winn v Matthews, 137 S W 2d 
632, transferred 130 S W 2d 484, 
235 Mo App 337 

NT—In re Streb’s Will, 288 NTS 
334, 247 AppDiv 556 
In re Bennett’s Will, 109 NT S 2d 
815 

Tex—Koger v Coker, Civ App, 111 
SW2d 357, error granted 
Utah—In re Lavelle's Estate, 248 P 
2d 372—In re George’s Estate, 112 
P2d 498, 100 Utah 230 
68 C J p 778 note 45 [a] 

Admissible evidence 

Proof of undue influence as basis 
of setting aside a will must be made* 
by introduction of evidence shown 
to be properly admissible in face of 
timely and proper objections made 
thereto 

Mo—Doll V Fncke, 171 S W 2d 755, 
237 Mo App 1148 

Will not lightly set aside 
Wills deliberately made by persons 
of sound mind are not to be lightly 
set aside on ground of undue influ¬ 
ence 

Wyo —In re Anderson’s Estate, 255 P 
2d 983, 71 Wyo 238 

33. Cal —In re Lombardrs Estate, 
276 P2d 67. 128 Cal App 2d 606— 
In re Tribbey’s Estate, 135 P 2d 603, 
68 Cal App 2d 100 

DC—Mann v Cornish, 185 F 2d 423, 
87 US App D C 110, certiorari de¬ 
nied 71 set 802, 341 US 932, 95 
LEd 1361 

Minn—In re Marsden's Estate, 13 N 
W2d 766, 217 Mmn 1 
N J —In re Neuman’s Estate, 32 A 2d 
826, 133 N JEq 632. 
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but proof beyond a reasonable doubt is not re¬ 
quired 34 It IS not sufficient that the evidence be 
consistent with the hypothesis that the will was 
obtained by undue influence, but it is necessary that 
the evidence be inconsistent with a contrary hy¬ 
pothesis 35 The pi oof should be to the reasonable 
satisfaction of the jury, not to their satisfaction 36 

In determining whether a will was the product of 
undue influence, the evidence is to be considered 
as a whole 37 The testimony of the draftsman of 
the will, especially if he is an attorney, is always 
important m deciding the question of undue in¬ 
fluence 38 Undue influence is established not by 
the number of witnesses, but by the character and 
force of their testimony 39 Evidence insufficient to 
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support a finding that the conduct of the person 
charged with exercising undue influence was im¬ 
proper will not support a finding that the execu¬ 
tion of the will was induced by undue influence 40 
A presumption or indicia of undue influence may be 
rebutted and explained 4i A failure to call the 
subscribing witness is a circumstance to be con¬ 
sidered on the question of undue influence, but is 
not conclusive 42 

In many cases the evidence has been held sufficient 
to suppoit a finding or verdict that the will was 
procured by undue influence or fraud and undue in¬ 
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will was not the product of undue influence or fraud 
and undue influence ,43 and in a large number of 


NT—In re Streb's Will, 288 NTS 
331, 247 AppDiv 556 
Okl—Runnels v Burton, 214 P 2d 
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Culberson, 209 S W 2d 506, 524, 30 
Tenn App 628 

WVa—Ritz V Kingdon, 79 S E 2d 
123 
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F2d 106, 82 US App DC 370— 

Duckett V Duckett, 150 F 2d 98 5, 80 
US App DC 195 
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other cases, the evidence has been held insufficient 
to support a verdict or finding that the will was 
procured by undue influence or fraud and undue 


influence or sufficient to establish that the will was 
not the product of undue influence or fraud and 
undue influence,or insufficient to establish that the 
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2d 280, 256 Wis 376—In re Klofan- 
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2d 714, 99 Cal App 2d 302—In re 
Doty’s Estate, 201 P 2d 823, 89 Cal 
App 2d 747—In re Hilkei's Estate, 
194 P2d 132 , 85 Cal App 2d 680 
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Muller’s Estate. 67 P 2d 994, 14 Cal 
App 2d 129—In re Peterson's Es¬ 
tate, 67 P2d 584, 13 Cal App 2d 
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Munsell’s Will, 113 NTS 2d 176, 
280 AppDiv 802—In re Moskowitz’ 
Will. 107 N T S 2d 863, 279 App Div 
660, affirmed 106 NE2d 68, 303 
NY 992, motion denied 107 NE2(1 
84, 304 NY 593—In re Johnson’s 
Will, 101 NTS 2d 154, 277 App 
Div 1130—^In re Swing’s Will, 93 
NT.S2d 232, 276 AppDiv 844, af¬ 
firmed 95 NE2d 404, 301 NY 71G— 
In re Morrison’s Will, 60 N T S 2d 
546, 270 AppDiv 662, affirmed 68 
NB2d 814, 296 NT 652—In ro 
Yates’ Will, 68 NTS 2d 8S3, 269 
AppDiv 1009—^In re Gatzke’s Will, 
58 NTS 2d 874, 269 AppDiv 1054 
—In re Hemmingway's Will, 40 N 
Y S 2d 61, 266 AppDiv 697—In le 
Frankel’s Will, 18 N Y S 2d 353, 259 
I AppDiv. 778—^In re Moore’s Will, 
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10 NTS 2d 491, 256 App Div 994— 
In re Streb’s Will, 288 NTS 334, 
247 App Div 556 

In re Walton’s Estate, 135 NTS 
2d 690, 206 Misc 908—In re Pat¬ 
terson’s Will, 132 NTS 2d 609, 
206 Misc 268—In re Boyle’s Will, 
128 NTS 2d 259, 206 Misc 497— 
In re Bitterman’s Estate, 118 NTS 
2d 859, 203 Misc 796, affirmed 122 
N T S 2d 622, 281 App Div 1024, ap¬ 
peal dismissed 115 NE2d 434, 306 
NT 563—In re Richard’s Will, 102 
NTS 2d 984, 200 Misc 230—In re 
Lindemann’s Will, 80 NTS 2d 276, 
191 Misc 286—In re Kaufman’s 
Will, 67 NTS 2d 249, 187 Misc 637 
—In re Thomson’s Will, 41 NTS 
2d 416, 181 Misc 385 

In re Charap’s Will, 140 NTS 
2d 92, affirmed Petition of Eakin, 
145 NTS 2d 311—In re Goldberg’s 
Will, 139 NYS2d 71—In re Mona¬ 
han's Will, 137 NTS 2d 100—In re 
Hall’s Estate. 131 NTS 2d 639— 
In re Gallagher’s Will, 123 NTS 
2d 912—In re Connor’s Will, 100 N 
T S 2d 879—In re Fiske's Will, 69 
NT S 2d 655—In re Woehrle’s Will, 
53 NTS 2d 412—In re Buckley’s 
Estate, 52 NTS 2d 292 
NC—In re Cooper’s Will, 25 SE2d 
166, 223 NC 34—In re Redding’s 
Will, 6 SE2d 644. 216 NC 497 
Ohio—In re Elvm’s Will, 66 NE2d 
629, 146 Ohio St 448 

Green v Green, 90 NB2d 170, 
86 Ohio App 285—McNeil v Mc¬ 
Neil, App , 76 NE 2d 621—Board of 
Ed of Lynchburg Local School 
Dist of Highland County v Pendle¬ 
ton, 75 NE2d 182, 80 Ohio App 
249—Dinnie v Schiele, 22 N E 2d 
917, 61 Ohio App 611—Gillespie v 
Gray, App , 49 NE 2d 108 
Okl—In re Dyer’s Estate, 282 P 2d 
243—In re Hicks’ Estate, 276 P 2d 
2 j 9—Munson v Snyder, 275 P 2d 
249—^In re Fletcher’s Estate, 269 
P 2d 349—In re Martin’s Estate, 
261 P 2d 603—^Parnacher v Mount, 
248 P 2d 1021, 207 Okl 275—^In re 
Baker’s Will, 248 P 2d 627, 207 

Okl 158—Toombs v Matthesen, 241 
P2d 937, 206 Okl 139—Hicks v 
Cravatt, 235 P 2d 936, 205 Okl 105 
—Runnels v Burton, 214 P 2d 709, 
203 Okl 406—In re Heitholt’s Es¬ 
tate, 213 P2d 865, 202 Okl 361— 
Howard v Fields, 156 P 2d 139, 195 
Okl ISO—^Amos v Fish, 144 P 2d 
967, 193 Okl 406—Harden v Har¬ 
den, 134 P2d S51, 192 Okl 131— 
Barnes v Logston, 88 P 2d 361, 
184 Okl 464—In re Shipman’s Es¬ 
tate, 85 P2d 317, 184 Okl 56— 
In re Fice's Estate, 75 P 2d 476, 
181 Okl 564—In re Nitey’s Estate, 
53 P 2d 215, 175 Okl 389—In re 
Harney's Estate, 46 P 2d 503, 172 
Okl 580—Wheeler v Wade, 45 
P2d 66. 172 Okl 365—In re Sixkil- 
lei, 32 P2d 936, 168 Okl 302 
Or—In re Ptedneks' Estate, 282 P 
2d 352—In ic Hill’s Estate, 256 P 
2d 725, 198 Or. 307—In re Ander- 
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sen’s Estate, 235 P 2d 869, 192 Or 
441—In re Detsch’s Estate, 229 P 
2d 264, 191 Or 161—In re Scott’s 
Estate, 228 P 2d 417, 191 Or 90— 
In re Beer’s Estate, 222 P 2d 1005, 
190 Or 15—Detsch v Detsch, 205 
P 2d 180, 86 Or 1—In re Chnstof- 
ferson’s Estate, 190 P 2d 928, 183 
Or 75—In re Perry’s Estate, 181 
P 2d 783, 181 Or 332—In re Wal- 
ther’s Estate, 163 P 2d 285, 177 
Or 282—In re Wade’s Estate, 149 
P 2d 947, 174 Or 531—In re Court¬ 
ney's Will, 143 P 2d 910, 172 Or 
657—In re Davis’ Will, 142 P 2d 
143, 172 Or 354—In re Lilly's Es¬ 
tate. 78 P2d 567, 159 Or 236— 
In re Mitchell’s Estate, 76 P 2d 283, 
158 Or 375—In re Knutson’s Will. 
41 P2d 793. 149 Or 467 

Pa—In re Kline’s Estate, 115 A 2d 
364. 382 Pa 395—^May v Fidelity 
Trust Co, 99 A 2d 880, 375 Pa 136 
—In re O’Malley’s Estate, 88 A 2d 
69, 370 Pa 281—In re King’s Es¬ 
tate, 87 A 2d 469, 369 Pa 523—In re 
Conway’s Estate, 79 A 2d 208, 366 
Pa 641—In re Lewis’ Estate, 72 A 
2d 80, 364 Pa 225—^In re Ross’ Es¬ 
tate, 49 A 2d 392, 355 Pa 112—In 

1 re Geho’s Estate, 17 A 2d 342, 340 
Pa 412—^Wetzel v Edwards, 16 
A 2d 441, 340 Pa 121—Shuey v 

‘ Shuey, 16 A 2d 4, 340 Pa 27—In 
re Royer’s Estate, 12 A 2d 923, 339 
Pa 423—^Kish v Bakaysa, 199 A 
321, 330 Pa 533—Angeluzzi v Pe- 
rotti, 199 A 165, 330 Pa 322—In re 
Cookston’s Estate, 188 A 904, 325 
Pa 81—In re Moore’s Estate, 176 
A 241, 317 Pa 42—In re Taylor’s 
Estate, 175 A 540, 316 Pa 557 

In re Share’s Estate, 88 PaDist 
& Co 191, 4 Fiduciary 246, 17 Som 
LegJ 1 

In re Buck’s Estate, Orph, 53 
Dauph Co 412—In re Trump’s Es¬ 
tate, Orph, 47 Dauph Co 433—In 
re Brooks’ Estate, Orph, 27 Del Co 
140—In re Secondino's Estate, 
Orph, 4 Fiduciary 337—In re Mc- 
Fadden’s Will, Orph, 3 Fiduciary 
611—^In re Bruno’s Estate, Orph, 
61 Montg Co 195—In re Gluck’s 
Estate, Orph, 43 Lack Jur 101— 
In re Melvin's Estate, Orph, 45 
Lack Jur 229—^In re Singer's Es¬ 
tate, Orph, 45 LaneLRev 585—In 
re Stephen’s Estate, Orph, 17 Leh 
LJ 364—In re Hollinger's Estate, 
Orph , 58 York LegRec 17, affirmed 
41 A 2d 664, 351 Pa 364 

RI—Lomastro v Hamilton, 68 A 2d 
39, 76 RI 114—^Deighan v Hana- 
way, 14 A 2d 811, 65 RI 322— 
Talbot V Bridges, 173 A. 72, 54 R 
I 337 

SC—Smith V Whetstone, 39 S E 2d 
127, 209 S C 78 

SD—In re Vetter’s Estate, 66 NW 
2d 519—In re Thorpe’s Estate, 64 
NW 2d 296—In re Armstrong’s Es¬ 
tate, 272 NW 799, 65 S D 233 

Tenn—Cude v Culberson, 209 S W 2d 
506, 30 Tenn App 628—^Northcross 
V, Taylor, 197 RW2d 9, 29 Tenn 
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App 438—Fitch V American Trust 
Co , 4 Tenn App 87 

Tex—Burgess v Sylvester, 182 SW 
2d 35 8, 143 Tex 25—Boyer v Pool, 
280 S W 2d 564—Boyd v Frost Nat 
Bank. 196 S W 2d 497, 145 Tex 206, 
168 ALR 1326 

White V Smith, Civ App , 276 S 
W 2d 359, error dismissed—Griffin 

V Griffin, Civ App, 271 S W 2d 
714—Shoubrouek v Welch, Ci\ 
App, 271 S W 2d 704, refused no 
reversible error—Sanders v Max¬ 
well, Civ App, 265 S W 2d 683— 
Tondre v Gerloff, Civ App, 257 S 
W 2d 158, lefused no reversible ei- 
ror—Price v Taliaferro, Ci\ App , 
254 S W 2d 157, refused no reversi¬ 
ble error—^Naihaus v Feigon, Ci\ 
App , 244 S W 2d 325, error refused 
no reversible error—^Ward v 
Houseman, Civ App, 240 S W 2d 
466, error refused—Thompson v 
Townsend, Civ App, 238 S W 2d 
810, error refused no reversible er¬ 
ror—lowers V Smith, Civ App, 237 
SW2d 805—Breeden v Miller, Civ 
App, 236 S W 2d 225—^Lynn v 
Jackson, Civ App, 216 S W 2d 649, 
refused no reversible error—Gainer 

V Johnson, Civ App , 211 S W 2d 
789—Montgomery v Willbanks 
Civ App, 202 SW2d 851, error re¬ 
fused no reversible error—Barton 

V Bailey, Civ App, 202 S W 2d 277, 
error refused no reversible error— 
Firestone v Sims, Civ App, 174 
S W 2d 279, error refused—Bonilla 

V Lujan, Civ App, 168 SW2d 691 
—Hulme V Jaschke, Civ App, 168 
SW2d 326, error refused—Bethel 

V Tearwood, Civ App, 142 SW2d 
927, error dismissed, judgment cor¬ 
rect—McKenzie v Grant, Civ App , 
93 SW2d 1160, error dismissed— 
Haidin v Hardin, Civ App, 66 S W 
2d 362 

Utah—In re Lavelle's Estate, 248 P 
2d 372—In re Geoige's Estate, 112 
P2d 49S, 100 Utah 230—In re 

Goldsbeirv'a Estate, 81 P 2d HOG, 
95 Utah 379, 117 ALR 1444 

Va—^Flench v Beville, 62 S E 2d 
883, 191 Va 842—Ferguson v Fer¬ 
guson, 47 SB 2d 346, 187 Va 581— 
Croft V Snidow, 33 SB 2d 208, 183 
Va 649 

Wash—In re Matsas* Estate, 280 P 
2d 678—In re Peters’ Estate, 264 
P2d 1109, 43 Wash 2d 846—In le 
Wiltzius’ Estate, 253 P 2d 954, 4J 
Wash 2d 149—^In re Mitchell's Es¬ 
tate, 249 P2d 385, 41 Wash 2d 326 
—In re Mikelson’s Estate, 247 P 2d 
640, 41 Wash 2d 97—In re Chap¬ 
man's Estate, 225 P2d 883, 37 

Wash 2d 682—^In re Kinssies’ Es¬ 
tate. 214 P2d 693, 36 Wash 2d 722 
—In re Soderstran’s Estate, 213 P 
2d 949, 35 Wash 2d 448—Thilman 

V Thilman, 193 P 2d 674, 30 Wash 
2d 743—In re Martinson’s Estate, 
190 P2d 96, 29 Wash 2d 912—In re 
Whittier’s Estate, 176 P 2d 281, 
26 Wash 2d 833—In re Donaldson's 
Estate, 173 P.2d 169, 26 WashL2d 
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WILLS §§ 251-252 


Will was the product o£ a mistake 

§ 252. - Personal, Confidential, or Fidu¬ 

ciary Relations between Testator 
and Beneficiary 

The rules as to the weight and sufficiency of the 
evidence to establish undue influence in the execution of 
a will have been applied in the light of the relationship 
between the beneficiary and the testator. 

In accordance with the conflict discussed supra § 
239 as to whether the existence of a fiduciary or 
confidential relationship between the testator and a 
beneficiary under the will creates a presumption of 
undue influence, it has been held that, in the absence 


of any other evidence, the fact that one m a 
fiduciary or confidential relation to the testator is 
benefited by his will may support a finding of undue 
influence,46 although it is generally held that the 
mere fact of benefit in a v/ill to one in a con- 
fideiitial47 or fiduciary's relation to the testator is 
not sufficient, of itself, to warrant a conclusion that 
the execution of the will was induced by undue 
influence However, as discussed supra § 230, such 
a situation excites suspicion, warranting a close 
scrutiny of the circumstances surrounding the execu¬ 
tion of the will and slight evidence that such a ben¬ 
eficiary abused testator’s confidence will invalidate 
the will 49 The slightest suggestion of one in the 


72—In re McGillig-an’s Estate, 170 
P2d 661, 25 Wash 2d 313—In re 
Kane’s Estate, 145 P 2d 893, 20 
Wa&h 2d 76—In re Bottger's Es¬ 
tate, 129 P2d 518, 14 Wash 2d 676 
—In re Miller’s Estate, 116 P 2d 
526, 10 Wash 2d 258—In re Sin¬ 
clair’s Estate, 113 P 2d 65, 8 Wash 
2d 611—In re Jolly’s Estate, 85 
P2d 267, 197 Wash 349—In re 

S\^an’s Estate, 74 P 2d 207, 192 
Wash 627—In re Bernhard's Es¬ 
tate, 74 P2d 197, 192 Wash 546— 
In re McGhee’s Estate, 62 P 2d 
1336, 188 Wash 550 

WVa—Rice V Henderson, 83 S E 2d 
762—Ritz V Kingdon, 79 S B 2d 
123—Ebert v Ebert, 200 SE 831, 
120 WVa. 722 

Wis—In re Knieiim’s Will, 68 NW 
2d 545, 268 Wis 590—In re Dra- 
hcim's Will, 66 NW2d 172, 267 
Wis 383—In re Borzyeh’s Estate, 
66 NW2d 164, 267 Wis 526—In re 
Miller’s Estate, 61 NW2d 813, 265 
Wis 420—In re Beyer’s Estate, 55 
NW2d 401, 262 Wis 441—In re 
Bhed’s Estate, 51 NW2d 482, 261 
Wis 32—In re Bickner’s Estate, 49 
NW2d 404, 259 Wis 426—In re 
Russell’s Will, 44 NW2d 231, 257 
Wis 510—In re Schultz’ Will, 36 N 
W 2d 698, 254 Wis 490—In re Bern¬ 
hard’s Will, 34 NW2d 664, 253 
Wis 621—In re Boston’s Estate, 33 
NW2d 257, 263 Wis 8—In re Klo-| 
fanda’s Will, 32 ]SrW2d 220, 252 
Wis 511—In re King’s Will, 29 N 
W2d 69, 251 Wis 269—In re Del- 
mady's Will, 28 NW2d 301, 251 
Wis 98—In re Sullivan's Will, 27 
NW2d 7G2, 260 Wis 624—In re 
Kintopp's Will, 27 NW2d 481, 250 
Wis 381—In re Peterson’s Estate, 
26 NW2d 553, 250 Wis 168—In re 
Kaebisch's Will, 26 3SrW2d 268, 
249 Wis 629—^In re Kei win's Es¬ 
tate, 24 KW2d 600, 249 Wis 248 
—In re Puls’ Will, 18 NW2d 321, 
246 Wis 660—In re Kesich's Es¬ 
tate, 12 NW2d 688, 244 Wis 374 

Wyo—^In re Nelson’s Estate, 266 P 2d 
238, 72 Wyo 444—In re Anderson’s 
Estate, 256 P 2d 983, 71 Wyo. 238 

68 C.J. p 780 note 51. 


I 45 Mo —Idle v Moody. 127 S W 

2d 660, 344 Mo 594 

Wis—In re Blied’s Estate. 51 NW 
2d 482, 261 Wis 32 
Existence of child 

In action for declaratory judg¬ 
ment determining rights of child, 
who was left out of maternal giand- 
father’s will, in testator’s estate, 
wherein child vras held not qualified 
to take as pretermitted heir but it 
was contended that notwithstanding 
that, child could take on ground of 
mistake, evidence was insufficient to 
establish that testator ever knew or 
that he did not know of existence 
of child 

IT S —Illinois State Trust Co v Co- 
naty, DCRI, 104 F Supp 729 

46. Ky—Gay v Gay, 215 S W 2d 
92, 308 Ky 539 

NY—In re Smith’s Will, 10 N Y 
S 2d 775, 170 Muse 572 
Admissibility of evidence of such re¬ 
lations see supra § 249 
Personal, confidential relations be¬ 
tween testator and beneficiary as 
constituting undue influence see 
supra § 230 

Evidence held sufficient 

To establish confidential relation¬ 
ship 

Cal—In re Rugani’s Estate. 239 F 
2d 600, 108 CalApp2d 624—In re 
Chesney’s Estate, 228 P 2d 46, 102 
Cal App 2d 708—^In re Leonard’s 
Estate, 207 P 2d 66, 92 Cal App 2d 
420—In re Wolleb’s Estate, 132 P 
2d 864, 56 Cal App 2d 488 
Kan—In re Faust’s Estate, 96 P 2d 
680. 150 Kan 784 j 

Or—In re XJrich’s Estate, 242 P 2d 
204. 194 Or 429 

Pa—In re Hollinger's Estate, 41 A 
2d 664, 351 Pa 364 
68 C J p 784 note 88 [d] (5) 

Evidence held insufficient 
To establish a confidential or fidu¬ 
ciary relationship 

Cal—^In re Lingenfelter’s Estate, 241 
P2d 990, 38 Cal 2d 571 
Ga—Ehlors v Rheinberger, 49 S E 
2d 535, 204 Ga 226 

Ill—Redmond v Steele, 126 NE2d 


619, 5 Ill 2d 602—Challintr v 

Smith, 71 NE2d 324, 396 111 106 
Kan—In re Schippel’s Estate, 218 P 
2d 192. 169 Kan 151 
Mich—In re Jennings* Estate, 55 
NW2d 812, 335 Mich 241 
Minn—Appeal of Boistad, 45 NW2d 
828, 232 Minn 365 

Mo—Larkin v Larkin, 119 S W 2d 
351 

Pa—In re Buck’s Estate, Orph, 53 
Dauph Co 412 

68 CJ p 784 note 87 [b] (1), note 
88 [e] (1) 

47 Ala—^Kahalley v Kahalley, 28 
So 2d 792, 248 Ala 624 

Cal—In re Muller’s Estate, 57 P 2d 
991, 14 Cal App 2d 129 
Ga—Bowman v Bowman, 55 S E 2d 
298, 205 Ga 796—^Norman v Hub¬ 
bard, 47 SB 2d 574, 203 Ga 530— 
Brumbolow v Hopkins, 29 SE2d 
42, 197 Ga 247 

Minn—^Appeal of Borstad, 45 NW 
2d 828, 232 Minn 365—In re Maz- 
anec's Estate, 283 NW 746, 204 
Mmn 406 

Mo—Aaron v Degnan, 272 S W 2d 
216 

Pa—In re Ash’s Estate, 41 A 2d 620, 
351 Pa 317 
68 C J p 704 note 88 

48 Mo—^Aaron v Degnan, 272 SW 
2d 216—Rex v Masonic Home of 
Missouri, lOS S W 2d 72, 341 Mo 
689 

68 C J p 785 note 89 
49. Okl—Anderson v Davis, 256 P 
2d 1099, 208 Okl 477 
Or—In re Rosenberg’s Estate, 246 
P2d 858. 196 Or 210—In re Lobb’s 
Will, 145 P2d 808, 173 Or 414— 
In re Brown’s Estate, 108 P 2d 775, 
165 Or 675 
68 C J p 784 note 87 
Specific acts 

The conduct of a trusted advisor 
prior to making of will, in which 
he ns named as beneficiary, may be 
such as to amount to undue influence 
voiding the will, without proof of 
specific acts of the advisor at time 
will was made 

Mass—Doggett V Moise, 12 NE2d 
867, 299 Mass 383. 
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confidential relation of attorney to a testator, espe¬ 
cially where such attorney is the beneficiary under 
the will, may constitute undue influence The fact 
that the testator was under the influence of another 
in the management and control of his business gen¬ 
erally IS insufficient to prove undue influence in the 
execution of the will A will by a physically or 
mentally infirm testator in favor of person having 
custody of testator, is regarded with suspicion 
Evidence of affection or intimacy between persons 


related by blood or marriage does not establish un¬ 
due influence 

The rules as to the weight and sufficiency of the 
e\idtnce to establish undue influence m the execu¬ 
tion of a will have been applied where the relation 
between the testator and a beneficiary has been that 
of attorney and client,physician and patient,^5 
nurse and patient,^ 6 employer and employee,57 land¬ 
lord and tenant,58 husband and wife,59 persons who 


Wliere a will Is xumatuial la Its 
terms and favors one who occupied 
a relationship of special confidence 
to the testator, 'slight evidence of 
undue influence is sufficient to in¬ 
validate it 

Or—In re Day’s Estate, 257 P 2d 609, 
198 Or 518—^In re Meier’s Estate, 
224 P 572, 190 Or 140—In re 
Walther's Estate, 163 P 2d 285, 177 
Or 282—In re Diggins’ Estate, 149 
P 73, 76 Or 341 
Evidence held snlELcleiit 

To establish undue influence 
Cal—^In re Jamison’s Estate, 256 P 
2d 984, 41 Cal 2d 1 

Minn —In re Wilson’s Estate, 27 K 
W2d 429, 223 Minn 409 
Pa —In re Hollmger’s Estate, 41 A-2d 
654, 351 Pa 364 

Utah—In re Hanson’s Estate, 62 P 
2d 1103, 87 Utah 580 
68 CJ p 784 note 88 [d] (3), (4), 
(6), [el (2) 

Evidence held insufficient 

To establish undue influence^ 

Cal —^In re De Mont’s Estate, 282 
P2d 963, 132 Cal App 2d 720—In 
re Haywood’s Estate, 240 P 2d 1028, 
109 Cal App 2d 388—In re Knight’s 
Estate, 50 P 2d 475, 9 Cal App 2d 
454 

Mich—In re Jennings’ Estate, 65 W 
W2d 812, 335 Mich 241 
Mo—Baker v Spears, 210 SW2d 
13, 357 Mo 601 

Pa—In re Cressman's Estate, 31 A 
2d 109, 346 Pa 400—In re Mohler’s 
Estate, 22 A 2d 680, 343 Pa 299 
—In re Plege’s Estate, 17 A 2d 
334, 340 Pa, 529 

68 CJ p 784 note 87 [b] (2), 88 
[d] (1), (2), 89 [a] 

50- Okl—Hunter v Battiest, 192 P 
675, 79 Okl 248 

51 Tex —Small v Taylor, Civ App , 
54 SW2d 151 

52. Ky —^Hanna v Eiche, 79 S W 2d 
950, 268 Ky 282 
Evidence held sufficient 

To establish undue influence 
Ala—Kellett v Cochran, 194 So 805, 
239 Ala, 313 

Evidence held Insufficleint 
To establish undue influence 
Ky—Ross V Lott. 184 S W 2d 977, 
299 Ky 150 

N J —In re Castellano’s Will, 171 A 
139, 115 N.J Eq 356, 


Or—In re Rosenberg's Estate, 246 
P2d 858, 196 Or 219 

53 Minn—In re Marsden’s Estate, 
13 NW2d 765, 217 Minn 1 
Tenn—Rogers v Hickam, 208 SW 
2d 34, 30 Tenn App 504 

54. Iowa —^In re Ankeny’s Estate, 
28 NW2d 414, 238 Iowa 754 
68 CJ p 786 note 90 
Suspicion 

A will, made in favor of testatrix’ 
lawyer to exclusion of natural ob- 
3 ect of her bounty, Is viewed with 
great suspicion and, in absence of 
explanation, jury may be justified 
in drawing inference of beneficiary’s 
undue Influence over testatrix, but 
will is not invalid if fairly made 
NY—In re Wharton’s Will, 62 N 
TS2d 169, 270 App Div 670, af¬ 
firmed 76 NE2d 328. 297 NY 671 
Will drafted hy attorney for hene- 
floiary 

The fact that the attorney who 
drew up a will may also have been 
the attorney for one charged with 
conspiring to influence the testator 
was held not to necessarily indicate 
undue influence on the part of such 
alleged conspirator 
Ill—Johnson v First Union Trust & 
Savings Bank, 273 Ill App 472 

Absent any unnatural or unrea¬ 
sonable bequests, even fiduciary re¬ 
lationship of attorney and client, 
plus disposition to seek funds for 
cause the attorney favors, will not 
prove undue influence 
Iowa—Olisen v Corporation of New 
Melleray, 60 NW2d 832, 246 Iowa 
407 

Evidence held sufficient 

To establish confidential relation¬ 
ship 

Cal—In re Johnson’s Estate, 87 P 
2d 900, 31 Cal App 2d 261 
Okl —Hunter v Battiest, 192 P 576, 
79 Okl 248 

Or—In re Lobb's Will, 160 P 2d 296, 
177 Or 162—In re Lobb’s Will, 
145 P2d 808, 173 Or 414 
68 C J p 785 note 90 [a] 

Evidence held Insufficient 
To establish undue influence 
Idaho—Swaringen v Swanstrom, 175 
P 2d 692, 67 Idaho 245 
N J —In re Hopper’s Estate, 88 A 2d 
193, 9 NJ 280 J 
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NY—^In re Wharton’s Will, 62 N 
YS2d 169, 270 App Div 670, af¬ 
firmed 76 NE2d 328, 297 NY 671 
Pa—In re Dible’s Estate, 175 A 
538, 316 Pa 653 

55 Mo—Pritchard v Thomas, 192 
SW 956 

68 C J p 785 note 91 

Evidence held sufficient 
To establish undue influence 
Cal—^In re Bucher’s Estate, 120 P 2d 
44, 48 Cal App 2d 465—Zaremba v 
Woods, 61 P2d 976, 17 Cal App 2d 
309 

Wash*—^Foster v. Brady, 86 P 2d 760, 
198 Wash. 13 

Evidence held insufficient 

To establish undue influence 
Fla—In re Peters’ Estate, 20 So 2d 
487, 156 Fla 453—In re Aldrich’s 
Estate. 3 So 2d 856, 148 Fla 121. 

56. Evidence held Insufficient 

To establish fraud and undue In¬ 
fluence 

Cal—In re Garvey’s Estate, 101 P 
2d 561, 38 Cal App 2d 449 

57. NY—Matter of Halbert’s Will, 
37 NYS 757, 15 Misc 308, 1 Gibb 
Surr 476 

58 Pa—Tallman’s Will, 23 A. 986, 
148 Pa 286 

59 Cal —In re Hettermann’s Estate, 
119 P2d 788, 48 Cal App 2d 263 

NC—In re Ball’s Will, 33 S E 2d 
619, 225 NC 91 

Tenn—^Rogeis v Hickam, 208 SW 
2d 34, 30 Tenn App 504. 

68 C J p 785 note 96 

Evidence held sufficient 

To establish undue influence 
Cal—In re Teel’s Estate, 164 P 2d 
384, 25 Cal 2d 620 
In re Hannam’s Estate, 236 P 
2d 208, 106 Cal App 2d 782—^In re 
Schlyen’'s Estate, 234 P 2d 211, 105 
Cal App 2d 648—^In re Greenhzll’s 
Estate, 221 P 2d <310, 99 Cal App 2d 
155—In re Hettermann’s Estate, 
119 P2d 788, 48 Cal App 2d 263. 
Ind —Cooper v Cooper, 61 N E 2d 
100, 114 Ind App 26L 
Iowa—In re Farlow's Estate^ 60 N 
W2d 661, 243 Iowa 15. 

Ky—McComas r, HuU. 146 S.W.2d 
841, 284 Ky 654 
68 C J p 785 note 90 [hj. 
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aie pledged or engaged to marry, parent and where the beneficiary was a spiritual adviser of the 
child,brother and sister, uncle or aunt and testator The general rules as to the weight and 
nephew or niece,®^ or guardian and ward,®^ or sufficiency of the evidence to establish undue in- 


Bvadance held iusnfflclent 

To establish undue influence 
K\ —Combs V Combs. 112 SW2d 
9S9, 271 Ky 643 

Mo—Snell v Seek, 250 S W 2d 336, 
363 Mo 225 

N J —In re Livingston’s Will, 73 A 
2d 916, 5 NJ 65 

In re Raynolds’ Estate, 27 A 2d 
226, 132 NJEq 141, affirmed 32 
A 2d 353, 133 NJEq 344 
N C —In re Ball’s Will, 3‘3 S E 2d 
619, 225 NC 91 

Ohio—^Lovelady v Rhinelander, 21 
NE2d 1001, 60 Ohio App 493 
Okl —In re Lincoln’s Estate, 94 r 
2d 227. 185 Okl 464—Canfield v 
Canfield, 31 P 2d 152, 167 Okl 590 
Tex—^Koger v Coker, Civ App, 111 
S W 2d 357—Jones v Selman, Civ 
App, 109 S W 2d 1003, erroi dis¬ 
missed 

Va —Mullins v Coleman, 7 S E 2d 
S77, 175 Va 235 
68 C J p 785 note 90 [c] 

60. Miss—O’Bannon v Henrich, 4 
So 2d 208, 191 Miss 815 
Evidence held insufficient 
To establish undue influence 
Wis—In re Scherrei's Estate, 7 NW 
2d 848. 242 Wis 211 

61 Tex —Leahy v Timon, Civ App , 
204 SW 1029, affiimed 215 SW 
951, 110 Tex 73 
68 C J p 785 note 96 
Evidence held sufficient 

To establish undue influence 
Cal—In re Abert’s Estate, 201 P 2d 
347. 91 Cal App 2d 50 
Ga—Adler v Adler, 61 S E 2d 824. 
207 Ga. 394 

Ind—Hoopengardner v Hooppng.ud- 
ner, 108 NE 795, 102 Ind App 172 
Miss—Curry v Lucas, 180 So 397, 
ISl Miss 720 

N J —In re Peppler’s Will, 28 A 2d 
471. 132 NJEq 421, affirmed 34 
A 2d 291, 134 NJEq 160 
NT—In re Esposito’s Estate, 36 N 
YS 2d 940 

Tex—Schelb v Spaienberg, Civ App, 
111 SW2d 324, affirmed 124 SW 
2d 322, 133 Tex 17 
Utah—In re Goldsberry’s Ebtate, 81 
P2d 1106, 95 Utah 379, 117 ALR 
1444 

Wash—In re Bush's Estate, 81 P 
2d 271, 195 wash 416 
Evidence held insufficient 
To establish undue influence 
Ala—Wilson V Payton, 37 So 2d 499, 
251 Ala 411 

Cal —^In re Watkins' Estate, 184 P 
2d 192, 81 Cal App 2d 465—In re 
Merrick’s Estate, 209 P 2d 666, 93 
CaLApp 2d 624—In re Grant's Es¬ 
tate, 47 P2d 508, 8 Cal App 2d 232 
Ga,—Peavey v Crawford, 187 SB 
13, 182 Ga. t82, 107 A.LR. 828. 


Ill —Tidholm V Tidholm, 74 N E 2d 
514. 397 Ill 363—Schlachter v 

Schlachter, 71 NE2d 153, 396 Ill 
184—Tidholm v Tidholm, 62 NE 
2d 473, 391 Ill 19 
Hughes v Williams, 20 NB2d 
860, 300 Ill App 108 
Ky—Rueir v Light, 114 S W 2d 506, 
272 Ky 449 

Mo—Doll V Fricke. 171 S W 2d 755, 
237 Mo APP 1148 

Neb—In le Fair’s Estate, 33 NW2d 
454, 150 Neb 67—^In re Enright’s 
Estate, 271 NW 152, 1'32 Neb 111 
NJ—^Kuruc V Kuruc, 93 A 2d 421, 
23 N J Super 584—In re Fleming’s 
Estate. 89 A 2d 64, 19 N J Super 
565—In re File’s Will, 75 A 2d 517, 

9 N J Super 146 

In re White’s Estate, 20 A 2d 442, 
129 NJEq 566 

Okl—^King V Gibson, 249 P 2d 84, 
207 Okl 251—^In re Wilkins’ Es¬ 
tate, 185 P2d 213, 199 Okl 249 
Tex—Leeder v Leeder, Civ App, 161 
SW2d 1112, erior refused—Taylor 
V Small, Civ App. 71 SW2d 895, 
eiror dismissed 

Wis—In re Zych's Will, 28 N W 2d 
316, 251 Wis 108 

Confidential relationship 

(1) Proof of fact that testatrix i 
and beneficiary under testatiis' will j 
aie mother and son is proof of "‘con- | 
fldential relationship” bet\i een the 
parties 

Cal —In re Eakle’s Estate, 91 P 2d 
954, 33 Cal App 2d 379 

(2) That testator lived in home 
of some of his children to whom he 
deiised his propeity was not alone 
sufficient to establish ‘‘fiduciary” or 
“confidential relation” of the par¬ 
ties in detei mining whether will was 
executed by undue influence 
Mo—Doll V Fricke, 171 SW2d 755 

237 Mo App 1148 

(3) Evidence held to establish a 
ronlidential relationship 

Cal—^Iii re White’s Estate, 276 P 2d 
11. 128 Cal App 2d -659—In re 

Doty’s Estate, 201 P 2d 823, 89 

Cal App 2d 747—In re Trefren’s Es¬ 
tate, 194 P2d 674, 86 Cal App 2d 
139 

Or—^In re Poitei’s Estate, 235 P 2d 
894. 192 Or 483 

(4) Evidence held not to establish 
a confidential relationship 

N J —^In re Stroming’s Will, 79 A 2d 
492, 12 NJ Super 217 

62 Mich—Lyon v Dada, 69 NW 
654, 111 Mich 340 

N J —^In re McLaughlin’s Will, 59 
A 892, 69 NJEq 479 
Evidence held iuffuffioleut to show 
undue lufiLueuce 

Cal—In re Welch’s Estate, 273 P 2d 
512, 43 Cal 2d 173 
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Ill —Hoskinson v Lovelette, 6 N EL 
2d 219, 365 Ill 21 

NJ—In re Skewis' Will, 64 A 2d 
S92, 2 N J Super 114 
68 CJ p 785 note 97 [a] 

Confidential relationship 

(1) Proof that a confidential re¬ 
lation existed between brothers and 
that one brother had an opportunity 
to guide the other brother in his 
testamentaiy act was in itself in¬ 
sufficient to support jury’s finding 
of undue influence, in absence of 
proof that the influence destroyed 
free agency of tefstator 

Cal—In re Kreher’s Estate, 338 P. 
2d 150, 107 Cal App 2d 831 

(2) Evidence held insufficient to 
establish confidential relationship 
Cal—^in re Llewellyn’s Estate, 189 

P2d 822, 83 Cal App 2d 634. hear¬ 
ing denied 191 P 2d 419, 83 Cal 
App 2d 534 

Wash—In re McGilhgan's Estate, 
170 P 2d 661. 25 Wash 2d 313 
Evidence held lusnfficieut 

(1) To establish undue influence 
Fla—Thomas v Eakins, 194 So 240, 

141 Fla 802 

Ky—Schmiedt v Bicher, 241 SW 
2d 995 

Mich—In re Reynolds’ Estate, 262 
NW 649, 273 Mich 71 
Okl—In le Ritter’s Estate, 73 P 2d 
161, 181 Okl 309 
68 CJ p 786 note 98 [a] 

(2) To show a confidential rela¬ 
tionship 

Pa—In re King’s Estate, 87 A 2d 
469, 369 Pa 523 

63. Fla—Thomas v Eakins, 194 So 
249, 141 Fla 802 
68 CJ p 7S6 note 9S 
Evidence held sufficient 

To establish undue influence 
Wash —In rc Jaaska's Estate, 178 
r 2d 321, 27 Wash 2d 433 

64 Oi —In re Southman’s B'state, 
168 P2d 572, 178 Or 462 

68 C J p 786 note 99 
Evidence held insufficient 

To establish undue influence 
Or—In re Southman’s Estate, supra. 

65 Tex—^Naihaus v Feigon, Civ 
App, 244 SW2d 325, error refused 
no reversible eiior 

68 C J p 786 note 1 
Evidence held sufficient 

(1) To show undue influence 
Cal—In re Brown’s Estate, 200 P 2d 

888, 89 Cal App 2d 496 

(2) To establish a confidential re¬ 
lationship 

Cal —In re Brown’s Estate, supra. 
Evidence held insufficient 
To shov^ undue influence 
Cal—In re McGivein’s Estate, 168 
P2a 232, 74 Cal App 2d 130. 
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fluence in the execution of a will have also been 
applied where the relations between the testatoi 
and the beneficiary were of a business®® or friend¬ 
ly®'^ nature 

§ 253. -Unlawful, Improper, or Mere¬ 

tricious Relations between Testator 
and Beneficiary 

The existence of improper, illicit, unlawful, or mere¬ 
tricious relations between the beneficiary and the testator 
IS insufficient, of itself, to establish undue influence in the 
execution of the will 

The mere existence of illicit, improper, unlawful, 
or meretricious relations between the testator and 
the beneficiary®® or the beneficiary’s mother®^ is in¬ 
sufficient of Itself to prove fraud or undue influence, 
although the existence of such relations is an im¬ 
portant fact to be considered by the jury along with 
other evidence of undue influence,'^® giving to other 
circumstances a significance which they might not 
otherwise have,*^^ and much less evidence will be 
required to establish undue influence on the part 
of one holding wrongful and meretricious relations 


with the testator '^2 Thus, when such a relation 
IS shown, and it also appears that the testator made 
a highly unnatural disposition of his property as a 
result of restraint, or any other agency which poi¬ 
soned his mind, there is sufficient evidence of un¬ 
due influence 

§ 254. - Direct or Indirect Benefit to Per¬ 

son Drawing or Assisting in Execu¬ 
tion of Will 

General rules have been applied as to the weight and 
sufficiency of the evidence to establish undue influence 
where the beneficiary drafted or participated in the 
preparation and execution of the will 

Under the facts and circumstances of the par¬ 
ticular case, the evidence has been held sufficient'll 
or insufficientto establish undue influence hy a 
beneficiary who drafted or arranged for the prepara¬ 
tion and execution of the will Unless such fact, 
under the rules discussed supra § 241, is sufficient to 
raise a presumption of undue influence, the fact, 
standing alone, that the beneficiary,'^® or that a 


SD—It re Rot\ lands' Estate, 18 IST 
W2d 290 

66 N J —In re Skcwis’ Will, 64 A 2d 
892, 2 NJ Super 114 

68 C J p 786 note 2 

Evidence held insiifiics eat 

To estabii«5h undue influence 
Vt—Central Hanovei Bank & Trust 
Co V Pioment, 49 A 2d 111, 114 
Vt 523 

67 Ohio—In re Elvin’s Will, 66 N 
E2d 629, 146 Ohio St 448 

68 C J p 786 note 3, p 784 note 
S8 [a] 

Evidence held lasufilcient 

To establish undue influence 
DC—^Mann v Cornish, 186 P 2d 423, 
87 USAppDC 110, certiorari de¬ 
nied 71 set 802, 341 ITS 932, 95 
LEd 1361 

Okl—In re Jones' Estate (Choctaw 
7012), 121 P2d 574, 190 Okl 123 
—In re DeVme’s Estate, 109 P 2d 
1078, 188 Ok] 423 

Wash—In re Chapin’s Estate, 135 
P 2d 445, 17 Wash 2d 196 

68 Ala—Eocke v Sparks. 81 So 
2d 670 

Cal—In re Spaiilding-’s Estate, 187 
P 2d SS9, S3 CalApp2d 15 
Iowa—Corpas jroris qnoted m Glider 
V Melmski, 25 N W 2d '379, 382, 
238 Iowa 140 

Ky—^Rough V Johnson, 274 SW2d 
376 

Utah—In re Lavelle's Estate, 24S P 
2d 372 

68 C J p 786 note 6 
Presumption of undue influence aris¬ 
ing- from 'Such relationship see su¬ 
pra § 231. 


Evidence held insTfEloient 

(1) To show the existence of a 
ireretricious relationship 

Pa—In re Wii^ht’s Estate, Oiph, 
91 Pitt&bLegJ 401, 57 York Legr 
Rec 117, affirmed 34 A 2d 57, 348 
Pa 76 

(2) To establish a fiduciary rela¬ 
tionship 

Ill—Sterling v Dubin, 126 NE2d 
718, 6 Ill 2d 64 

69 Iowa—Corpus Jiuis quoted m 
Glider v Mehnski, 25 IsrW2d 379, 
382, 238 Iowa 140 
68 C J p 786 note 7 
70. Iowa—Coipus Juris nuoted in 
Glider v Melinski, 25 NW2d 379, 
382, 23S Iowa 140 

Utah—In re Liavelle’s Estate, 248 
P2d 372 

68 C J p 786 note 8 

71 Iowa—Corpus Juris quoted m 
Glider v Melinski, 25 NW2d 379, 
382, 2'38 Iowa 140 

68 C J p 786 note 9 

72 Ark—Hyatt v Wroten, 43 SW 
2d 726. 184 Ark 847—Alford v 
Johnson, 146 SW 516, 103 Ark 
236 

73. Pa—Central Trust Co. v Boyer, 
162 A 806, 308 Pa 402 
74 Pla—Theus v Theus, 161 So 
76, 119 Pla 190 

Mass —Old Colony Trust Co v 
Ton&e, 18 N B 2d 335, 302 Mass 
49 

NY—^In re May’s Estate, 56 NTS 
2d 402, 184 Misc 336—In re Lash- 
ei’s Estate, 2 NYS2d 204, 165 
Misc 592—In re Porsyth’s Estate, 

9 NTS 2d 642, 169 Misc 1042 
Okl—In le Lilhe’s Estate, 159 P,2d 
642, 196 Okl 597 ^ 
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[Wash—In re Tate’s Estate, 201 P 
' 2d 182, 52 Wash 2d 252 
Wis—In re Leisch’s AVill, 267 NW 
26S, 221 W’S 641 

68 CJ p 787 note 12 [e], 13 [a], 14 
[b] 

75 Aik—Blake v Simpson, 215 S 
W2d 287, 214 Ark 2b3 
Cal—Ill re Lingenfcltf'i's Estate, 241 
P 2d 990, 38 Cal 2a 571 
Ill re Llewellyn's Estate, 189 
P2d 822, S'3 CalApp2d 531 h*vr- 
ing denied 191 P 2d 419, 8) Cal 
App 2d 534—In re Easton’s Estate, 
35 P2d 614, 140 Cal App 367 
NY—In re Fitzgerald's Will, 74 N 
Y S 2d 871, 273 App Div 776, af¬ 
firmed 81 NE2d 352, 298 NY 615 
In re Cottci’s Estate, 40 N T S 
2d 93, 180 Misc 399 
NC—In re Neal’s Will, 181 SE 
555, 208 NC 533 

Or—In re Southman’s Estate, 168 
P2d 672, 178 Or 462—Vantine v 
Heilig, 76 P2d 1122, 159 Or 183 
Pa—In re Kovolowski's Estate, 
Orph, 16 SomLegJ 122 
Tex—^Krahl v Lehmann, Civ App , 
277 S W 2d 792, reversed on other 
grounds, Sup, Lehmann v ICrahl, 
285 SW2d 179—Bethel v Year- 
wood, Civ App, 142 S"W2d 927, 
error dismissed, judgment correct 
—Oglesby v Harris, Civ App, 130 
S W 2d 449, error dismissed, judg¬ 
ment correct 

68 CJ p 787 note 12 [b], 13 [b], 
14 [c] 

76. Pla—Theus v. Theus, 161 So 
76. 119 Pla 190 

NY—In re Gatzke's Will, 58 NT 
S2d 874, 269 App Uiv. 1054. 

68 C J p 787 note 12. 
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relative of the beneficiary, *^7 drafted the will, or took 
an important part in its preparation and execu¬ 
tion,8 IS insufficient to prove undue influence, but 
It IS such a strong circumstance bearing on the prob¬ 
ability that fraud or undue influence was exercised*^^ 
that only slight additional proof is necessary to 
establish the issue so jt has been held that a will 
written or procuied to be written by one largely 
benefited by it excites suspicion, and requires stricter 
scrutiny and stricter proof of the free agency of the 
testator SI Where the participation of the bene¬ 
ficiary in the prepaiation of the will raises a pre¬ 
sumption of undue influence, the amount of proof 
required to overcome the presumption must depend 
on the circumstances of each case S2 Under a stat¬ 
ute requiring the testator to have independent ad¬ 
vice where the will is prepared by the principal 
beneficiary, general rules apply as to the weight and 
sufficiency of the evidence to show compliance with 
the statute S3 The participation of the beneficiary 
in the execution of the will may not rest on con¬ 
jecture but must be established by evidence from 
which the necessary inferences can reasonably be 
drawn S4 


The fact that the beneficiary selected the attorney 
who drew the will,®5 and procured the attesting wit¬ 
nesses thereto,S6 or was presents? or absentSS at 
the execution of the will, is alone insufficient to 
prove undue influence, although the absence of the 
person charged with exercising undue influence is 
not necessarily sufficient to prove that such influence 
was not exerted S9 Moreover, the fact that the 
will was prepared by an attorney selected by the 
beneficiary and that the attorney never consulted the 
testator, but received all information from the 
beneficiary is a circumstance indicating undue in¬ 
fluence 

Parent and child The evidence has been held in¬ 
sufficient in particular cases to establish undue in¬ 
fluence although the preparation and execution of 
a will in favor of the child were arranged by the 
child,but the facts that a child occupying a 
fiducial y relationship with the testator was the 
active agent in having the will prepared,that 
he procured its preparation by his agent, a stianger 
to the testator, that he and his agent alone were 
present with her when it was drawn,that the testa¬ 
tor was the dependent party, and he the dominant 
paity,^^ and that he profited substantially by the 


Evidence held insufficient 

To show that heneficiaiy paitici- 
pated m preparation or execution of 
will 

Cal—In re De Mont’s Estate 282 
P2d 963, 132 Cal App 2d 720 

77. Mo—^^Vright v Stevens, 246 S 
W2d 817 

68 C J p 787 note 13 

78. Pla—Theus v Theus, 161 So 
76, 119 Fla. 190 

NY—In re Gatzke's Will, 58 NYS 
2d 874, 269 App Div 1054 
Pa—In re Cookson’s Estate, 188 A 
904, 325 Pa 81 

In re Brooks’ Estate, Orph, 27 
Bel Co 140—In re Singer’s Estate, 
Orph, 45 Lane Rev 685 
$8 C J p 787 note 14 

79. Pla—Theus v. Theus, 161 So 
76, 119 Pla 190 

Ill—Sulzberger v Sulzberger, 23 N 
E 2d 46, 372 Ill 240 
Md—Cook V Hollyday, 45 A 2d 761, 
185 Md 656 
68 C J p 787 note 16 
Proof of plannlxLg and pi operation 
of will IS heart of an undue influence 
case 

Tex—^Boyer v Pool, 280 S W 2d 564 

9D. Mass—Tarr v Tucker, 172 NE 
257, 272 Mass 150 

Mo—Muller v St Louis Hospital 
Assoc, 6 Mo App 390, affiimed 
73 Mo 242 

81. Ill —Sulzberger v Sulzberger, 
23 NB.2d 46. 372 Ill. 240—Barber 


V Barber, 1 NE2d 44, 362 Ill 
634 

NY—In re Chinsky’s Will, 270 N 
YS 822, 151 Misc 129 
Okl—^In re Lillie’s Estate, 159 P 2d 
542, 195 Okl 697 
68 C J p 788 note 18 

82. Ill—^Wunderlich V Buerger, 122 
NE 827, 287 Ill 440 
68 C J p 788 note 19 

83 Kan—Darby v Hart. 96 P 2d 
653, 150 Kan 760 

84. Kan—^In re Arney’s Estate, 254 
P 2d 314, 174 Kan 64 
Mo—Buckner v Tuggle, 203 SW 
2d 449, 366 Mo 718 
Evidence held sufficient 

To show that will was prepared 
hy beneficiary or one acting on his 
behalf 

Mo —Pulitzer v Chapman, 85 S W 
2d 400, 337 Mo 298 
Evidence held insufficient 

To show that will was prepared 
by beneficiary or by one acting on 
his behalf 

Kan—In re Davis* Estate, 259 P 2d 
211, 175 Kan 107 

Or—In re Perry's Estate, 181 P 2d 
783. 181 Or 332 

86. Cal —In re Bacigalupi's Estate, 
261 P 470. 202 Cal 450 
68 C J p 788 note 21 

86. Miss—Ward v. Ward, 87 So 
163, 124 Miss 697 

Pa—In re Chylak’s Estate, Orph, 
65 Lack Jur 129 
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87 Ill—Lake v SeifCert, 102 NE 
2d 294, 410 Ill 444 

Md—Koppal V Soules, 56 A 2d 48, 
189 Md 346 

Or—In re Southman’s Estate, 168 
P2d 572, 178 Or 462 

68 CJ p 788 note 23 

SS Mass —Dresser v Dresser, 63 N 
E 12, 181 Mass 03 

89 Pla—In re Eustis* Estate, 5 
So 2d 254, 148 Pla 665 

Ill—P'liberg V Zeutschel, 41 NE 
2d 512, 379 Ill 480—Sulzberger v 
Sulzberger. 23 NE2d 46, 372 Ill 
240 

NH—Ford V Ford’s Estate, 197 A 
824, 89 NH 292—Gaffney v Cof¬ 
fey, 124 A 788, 81 NH 300 

Necessity of piescnce of person 
charged with exerting such influ¬ 
ence at time of execution see su¬ 
pra § 224 

90 Cal—In re Hartley's Estate, 31 
P2d 240, 137 Cal App 630 

91 Mich—In re Thiede’s Estate, 4 
NW2d 47, 301 Mich 658 

Utah—^In re George’s Estate, 112 
P 2d 498, 100 Utah 230 

92 Ill—Yess V Yess, 99 NE 687, 
255 Ill 414—England v. Burtle, 6 8 
NE 626, 204 Ill 384 

93 Ill—Yrss V Yess, 99 N E 687, 
265 Ill 414—Leonard v Burtle, 80 
NE 992, 226 Ill 422 

94. Ill—Yess V Yess, 99 N E 687. 
255 Ill. 414 

68 C J p 788 note 29 

95. Ill—Yess V. Ye&s, supra. 
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particularly where the testator was en¬ 
feebled by old age and disease,have been held 
to be circumstances tending to show the exercise 
of undue influence. 

Confidential relation Under the facts and cir¬ 
cumstances of the particular case, the evidence has 
been held sufficients^ or insufficient®^ to establish un¬ 
due influence where the will was prepared by, or 
under the guidance of, a beneficiary who stood in 
a confidential relationship with the testator Thus, 
where the attorney who drafted the will was named 
executor or beneficiary, the evidence has been held 
sufficient^ or insufficient^ under the particular 
facts and circumstances to establish undue in¬ 
fluence. 

Attesting witnesses When the character of per¬ 
sons acting as attesting witnesses is implicated by 
any circumstances connecting them with the sole 
beneficiary, it has been held that their testimony of 
the testator’s freedom from undue influence is enti¬ 
tled to little weight 3 


Lack of benefit The fact that the person charg¬ 
ed with having procured the execution of the will 
by the exercise of undue influence cannot derive any 
benefit from the will,^ or receives less under the will 
in question than he received under a prior will,^ 
has been held to be a strong circumstance showing 
the absence of undue influence. 

Lack of participation. The fact that the bene¬ 
ficiaries did not actively participate in preparation 
or execution of the will is evidence that they did 
not unduly influence the testator ® 

§ 255. - Unjust, Unequal, or Unnatural 

Provisions 

Unjust, unnatural, or unequal provisions in a will are 
insufficient of tnemselves to establish that the execu¬ 
tion of the will was induced by undue influence, but such 
provisions are a circumstance to be considered with other 
evidence of undue influence. 

Unjust, unequal, or unnatural provisions in the 
will are insufficient alone to show undue influence 


96 Ill—Yess V Tess, supra— 

Leonard v Burtle, 80 NE 992, 
228 Ill 422 

97. Ill—^England r Pawbush. 68 N 
E 526, 204 Ill 384 

98 Ill—Mitchell V Van Scoyk, 115 
NE 2d 226, 1 Ill 2d 160 

Mo —Clark v Powell, 176 S W 2d 
842, 351 Mo 1121 

Okl—^Anderson v Davis, 256 P 2d 
1099, 208 Okl 477 

Or—In re Day’s Estate, 257 P 2d 609, 
19 8 Or 618—^In re Rupert’s Estate, 
54 P2d 274, 152 Or 649 
Wash—In re Jaaska’s Estate, 178 
P 2d 321, 27 Wash 2d 433 

99 Cal—In re Agnew's Estate, 151 
P2d 126, 65 CalApp2d 553 

Pla—^In re Bustis' Estate, 6 So 2d 
254, 148 Ela. 665 

Kan —^In re Ellis’ Estate, 210 P 2d 
417, 168 Kan 11 

68 C J p 7S8 note 33, p 787 note 
16 [a] 

1. NT —In re Zimmerman’s Estate, 
3 NTS 2d 212, 254 App Div 630, 
motion denied 6 NTS 2d 153. 254 
App Div 8 26, affirmed 18 NE2d 
303, 279 NT 659, reargument de¬ 
nied 20 NE2d 31, 280 NT 597 
In re Little’s Will, 45 NTS 2d 
751 

Or —In re Brown's Estate, 108 P 2d 
775, 165 Or 575 
XTnuatural disiiositiou 

(1) A will when made In faT^or 
of attorney who drafted it and to 
exclusion of natural objects of tes¬ 
tator’s bounty is viewed with great 
suspicion, ajid some proof is required 
beside the factum of the will before 
will can be sustained 
N T —In re Little’s Will, 45 N T S 2d 
761. j 


(2) Ordinarily, that a will was 
drawn under the direction of the 
sole beneficiary thereof, who was 
legal adviser of deceased, and that 
the will was unnatural in that those 
related to deceased by ties of blood 
were excluded from his bounty in 
favor of a stranger, are circum¬ 
stances sufficient to warrant an in¬ 
ference of undue influence 
Tex —Oglesby v Hams, Civ App , 
1'30 SW2d 449, enor dismussed, 
judgment correct 

2 . N J —In re Nixon’s Will, 41 A 2d 
119, 136 N J Eq 242—In re Bar- 
ties' Will, 13 A 2d 642, 127 N J Eq 
472, amended on other grounds 19 
A 2d 17, 129 NJEq 280—In re 
Sullivan's Will, 8 A 2d 258, 126 
NJEq 182 

N T —In re Guidi’s Will, 20 N T S 2d 
240, 259 App Div 652, affirmed In 
re Guidi’s Will, 30 NB2d 723, 284 
NT 680, reargument denied 32 
NE 2d 829, 285 NT 640 
68 C J p 788 note 20 

3. NT—In re Van Ness' Will, 139 
NTS 485, 78 Misc 592 

4. Iowa.—^In re Ransom’s Estate, 67 
NW2d 89, 244 Iowa 343 

Ill—Waterman V Hall, 126'NE 139, 
291 Ill 304 

N J —^In re Herrman's Estate, 3 A 
2d 148, 124 NJEq 642 
Pa—In re Patti’s Estate, 1 A 2d 
791, 133 Pa Super 81 

5. NT—^In re Stem's Estate, 244 

NTS 250, 137 Misc 668, affirmed 
256 NTS 64, 235 App Div 60, 

affirmed 185 NE 762, 261 NT 617 

68 C J p 788 note S6 

6. Cal —In re Lepori’s Estate, 41 

P2d 970, 4 Cal App 2d 761. | 
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7 Cal—In re Jamison's Estate, 256 
I P 2d 984, 41 Cal 2d 1 

In re White’s Estate, 276 P 2d 
11, 128 Cal App 2d 659—In re Wil¬ 
liams’ Estate, 221 P 2d 714, 99 Cal 
App 2d 302—In re Doty’s Estate, 
201 P2d 823, 89 Cal App 2d 747— 
In re Llewellyn’s Estate, 189 P 2d 
822, 83 Cal App 2d 534, hearing de¬ 
nied 191 P2d 419, 83 Cal App 2d 
634—In re Lewis’ Estate, 149 P 2d 
61, 64 Cal App 2d 480 
Ga—Peavey v Crawford, 187 SE 
13, 182 Ga 782, 107 ALR 8J8 
Ill —Hockersmith v Cox, 95 NE2d 
464, 407 Ill 321—Ginsberg v Gins¬ 
berg, 198 NE 432, 361 Ill 499 
Ind—Powell v Ellis, 105 NE2d 
348, 122 Ind App 700 
Iowa —In re Klein’s Estate, 42 N 
W2d 693, 241 Iowa 1103—In re 
Lochmiller’s Estate, 30 N W 2d 136, 
338 Iowa 1232—In re Brooke's Will, 
26 NW2d 688, 238 Iowa 306 
Ky—Palmer v Richardson, 223 S 
W2d 745, 311 Ky 190—Ecken’s 
Ex’x V Abbey, 141 SW2d 863, 283 
Ky 449—Combs v. Combs, 112 S 
W2d 989, 271 Ky 643—Clark v 
Johnson, 105 SW2d 676, 268 Ky 
691—Jackson's Ex’r v Semones, 
98 SW2d 505, 266 Ky 352—Parks 
V Moore’s Ex’r, 97 SW2d 679, 265 
Ky 678 

Md—Sellers v Qualls, 110 A 2d 73— 
Grant v Curtin. 71 A 2d 304, 194 
Md 363 

Me—In re Paradis' Will, 87 A 2d 
512, 147 Me 347 

Mass—O’Brien v Collins, 63 NE 
2d 222, 316 Mass 429. 

Mich—^In re Grow’s Estate, 299 N 
W 836, 299 Mich 133. 

Minn —In re Schumachep’'s Estate, 
39 N.W.2d 604, 229 Minn. 852—In 
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This IS true, although the testator gives the greater 
poition of a large estate to one of his children,^ 
to his wife,9 or husband,or to strangers, to the 
exclusion of his own blood or although the nat- 
111 al objects of the testator’s bounty receive less 
under the will than if he had died intestate An 
unjust, unequal, oi unnatural disposition may be an 
important circumstance when considered with other 
evidence of undue influence, and it has been held 
that, where a disposition is unaccountably unnatural, 
less evidence is required to establish undue in¬ 
fluence According to some authority it is only 
when the will is grossly unieasonable in its provi- 


WILLS § 255 

sions, and plainly inconsistent with the testator's 
duty to his family, that, in case of doubt, the in¬ 
equality can have any effect on the question of un¬ 
due influence in determining the weight that 
should be given an unnatural disposition of the tes¬ 
tator's property circumstances surrounding the exe¬ 
cution of the will^® and the extent to which the 
distribution deviates from a natural one^'^ should be 
considered. Where a will is in accordance with the 
dictates of natural justice, it indicates a lack of un¬ 
due influence and evidence of undue influence to 
nullify It must be strong 


re Mazanec’s Estate, 283 NW 746, 
204 Minn 406 

Mo —Kadderly v Vossbnnk, 149 
S W 2d 869—Look v French, 144 
SW2d 128. S46 Mo 972 
Pa —In re Melvin's Estate, Orph, 
45 LackJur 229 

SC—Smith V Whetstone. 39 S B 2d 
127, 209 SC 78 

SD—In re Vetter’s Estate, 66 NW 
2d 519 

Te'.—Boyer v Pool. 280 S W 2d 664 
Price V Taliaferro, CivApp, 254 
S W 2d 157, refused no reversible 
error—Bi eeden v Miller, Civ App , 
236 S W 2d 225—Burgess v Syl¬ 
vester, CivApp, 177 S "W 2d 271, 
affirmed 182 SW2d 358, 143 Tex 25 
—Cameron v Houston Land & 
Trust Co, CivApp, 175 S W 2d 468, 
error refused—In re Caruthers’ Es¬ 
tate. CivApp, 151 SW2d 946, er¬ 
ror dismissed, judgment correct— 
McKenzie v Grant, 93 SW2d 1160, 
Civ App , error dismissed 
Wis—In re Sawall's Estate, 3 NW2d 
373, 240 Wis 265 
68 C J p 789 note 38 
Admissibility of evidence to show 
unnaturalness of provisions see 
supra § 248 

Presumption, if any, arising from 
unnatural provisions see supra § 
242 

Weight given unnatural dispositions 
wheie combined with evidence of 
mental weakness see infra § 258 
Mere Inequality however great in 
distribution of property is no evi¬ 
dence of undue influence on the tes¬ 
tator 

Me —In re Paradis* Will, 87 A 2d 512, 
147 Me 347 

Minn—^In re Mazanec's Estate, 283 
NW 745, 204 Minn 406 

8. Miss —Morns v Morns, 6 So 2d 
311, 192 Miss 618 

Mo —Larkin v Larkin, 119 S W 2d 
361 

68 C J p 790 note 39 

9. NC—In re Ball's Will, 33 SB 
2d 619, 225 NC 91—In re Brad- 
foid’s Will, 1X0 S E. 586, 183 NC 4 

10. Mo—Snell v Seek. 250 S.W2d 
836. 363 Mo. 225. 


11. Anz—In re Hesse’s Estate, 157 
P2d 347. 62 Anz 273 

NY—In re Streb's Will. 288 NTS 
334, 247 AppDiv 556 

Or—In re Perry's Estate, 181 P 2d 
783, 181 Or 332 

Tex —Naihaus v Peigon, Civ App , 
244 S W 2d 325, error refused no re¬ 
versible error 

Wis —In re Bernhard’s Will, 84 N 
W2d 664, 253 Wis 621. 

68 C J p 790 note 41 I 

12. Ky —Gay v Gay, 215 S W 2d 
92, 308 Ky 639 

Mich—In re Livingston's Estate, 295 
NW 343, 295 Mich 637. 

68 C J p 790 note 42 

13. Ala—^Kmg v Aird, 38 So 2d 883, 
251 Ala 613 

Ark—Corpus Juris quoted la Brown 

V Emerson, 170 SW2d 1019, 1021, 
205 Ark 735 

Cal—In re Jamison’s Estate, 256 P 
2d 984, 41 Cal 2d 1—^In re Lmgen- 
felter's Estate, 241 P 2d 990, 38 Cal 
2d 671 

In re Doty's Estate, 201 P 2d 823, 
89 Cal App 2d 747—^In re Nolan’s 
Estate, 78 P 2d 466. 25 Cal App 2d 
738 

Iowa—In re Lochmiller's Estate, 30 
NW2d 136, 238 Iowa 1232 

Ky—Palmer V Richardson, 223 SW 
2d 745, 311 Ky 190—Ecken’s Ex’x 

V Abbey, 141 SW2d 863, 283 Ky 
449—Berryman v Sidwell, 129 S 
W2d 164, 278 Ky 713—Clark v 
Johnson, 105 SW2d 676, 268 Ky 
691—Jackson’s Ex'r v Semones, 98 
SW2d 606, 266 Ky 352 

Mo—Guidicy v Guidicy, 238 SW2d 
380, 361 Mo 1127—Corpus Juris 
cited la Noms v Bnstow, 219 S 
W2d 367, 371, 358 Mo 1177, 11 
ALR2d 725—Kadderly v. Voss- 
bnnk, 149 SW2d 869 

Or—^In re Kelly's Estate, 46 P 2d 
84, 150 Or 698 

SD—^In re Vetter’s Estate, 66 NW 
2d 619—In re Armstrong’s Estate, 
272 NW 799, 65 SD 233 

Tex —^Burgess v Sylvester, Civ App , 
177 SW2d 271, affirmed 182 SW2d 
358. 143 Tex 25 
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Wis—In re Klofanda’s Will, 36 NW 
2d 71, 254 Wis 186 
68 C J p 790 note 44 
Close scrutiny 

A will containing unnatural pro¬ 
visions will be closely scrutinized 
Neb—In re Bambridge’s Estate, 36 
NW2d 625, 151 Neb 142 

14. Ark—Dunklin v Black, 275 SW 
2d 447—Corpus Juris quoted la 
Brown v Emerson, 170 S W 2d 1019, 
1021, 205 Ark 735 

Ga—^Bowman v Bowman, 55 S E 2d 
298, 205 Ga 796 
68 C J p 791 note 45 
Statutory provision 
Under statute authorizing testator 
to dispose of property not incon¬ 
sistent with law or contrary to policy 
of state, but requiring will to be 
closely scrutinized if testator be¬ 
queathed entire estate to strangers, 
to exclusion of his wife and children, 
and requiring refusal of probate in 
such case on “slightest evidence’’ of 
any undue influence or unfair dealing, 
the quoted words mean “very slight ’’ 
Ga—Bowman v Bowman, supra. 

68 C J p 790 note 44 [d] 

15. Ky—^Palmer v Richardson, 223 
SW2d 745, 311 Ky 190. 

68 C J p 791 note 46. 

Only a make-weight 

Unequal distribution in will Is 
only important in doubtful will con¬ 
test cases and then only as make¬ 
weight 

Pa—In re Cookson’s Estate, 188 A 
904, 325 Pa. 81 

16. Ark —Corpus Juris quoted in 

Brown v Emerson, 170 S W 2d 
1019, 1021, 205 Ark. 735 
S D —In re Whitman’s Estate, 184 N 
W 976. 45 SD 14 

17. Ark—Brown v Emerson, 170 S 
W2d 1019, 205 Ark. 735 

18. Ala—^King v. Aird, 38 So 2d 883, 
261 Ala 613 

Ky —Berryman v Sidwell, 129 S W 2d 
154, 278 Ky 713 

Minn—In re Meehan’s Estate, 18 N 
W2d 781, 220 Minn 1, 

Wis—In re Gunderson’s Estate, 162 
NW. 167, 160 Wis 468. 
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§§ 255-256 WILLS 


The fact that the will contained unnatural, un¬ 
just, or unequal provisions has been held under the 
paiticular facts and circumstances of the case to be 
sufhcient^^ or insufficient^o to establish undue in¬ 
fluence 

What constitutes unnatural will A will is unnat¬ 
ural in a legal sense only when it is contrary to 
what the testator, from his views, feelings, and in¬ 
tentions, would have been expected to make 21 
When it IS in accordance with such views, it is not 
unnatural, however much it may differ from the 
ordinary actions of men in similar circumstances 22 
Whether a will which discriminates among the 
relatives of the testator is unnatural or unjust de¬ 
pends on their conduct toward the testator, his feel¬ 
ings toward them, and the financial condition of the 
respective parties ^3 The mere fact that the testa¬ 


tor makes provision for his spouse,does not pro¬ 
vide for all his children equally,makes a larger 
bequest to one lelative than to another,^6 or the 
fact that close friends are remembered rather than 
distant relatives,27 does not necessarily render the 
v/ill unnatural The nephews and nieces of the 
testator’s deceased spouse are not the natural ob¬ 
jects of his bounty 28 

§ 256. - Opportunity or Disposition to 

Exercise Undue Influence 

Mere proof of opportunity to influence the mmd of the 
testator is insufficient to establish undue influence 

Although, in determining whether or not undue 
influence was exerted in procuring the will, the court 
should consider the opportunity of the parties to 
exercise such influence,29 mere proof of opportunity 


19 Ky—Berrymaji v Sidwelb 129 
SlV2d 154, 278 Ky 713—^Franks’ 
Ex’r V Bates, 128 S W 2d 739, 278 
Ky 337 

NJ—Hughes V Zeller, 65 A 2d 759. 
3 NJ Super 146 

Or—In re Jackson's Estate, 220 P. 
2d 96. 189 Or 328 

Wis—In re Peeley's Estate, 33 NW 
2d 139, 253 Wis 204 
68 C J p 789 note 38 [g] 

20 Ark—Toombs v Blankenship, 
221 SW2d 417, 215 Ark 551 

Cal—In re Kemp’s Estate, App , 190 
P 2d 619—^In re Comino’s Estate, 
131 P2d 699, 55 Cal App 2d 806— 
In re Jacobs’ Estate, 76 P 2d 128, 
24 Cal App 2d 649—In re Gill’s Es¬ 
tate, 58 P 2d 734, 14 Cal App 2d 526 
Colo —In re Rentfro’s Estate, 7 9 P 
2d 1042, 102 Colo 400 
Fla—^Wartmann v Burleson, 190 So 
789, 139 Fla 458 

Ga—Ehlers v Rheinberger, 49 S E 2d 
535, 204 Ga 226 

Ill —Logsdon V Logsdon, 104 N B 2d 
622, 412 Ill 19 

Kan—^Anderson v Anderson, 76 P 
2d 825, 147 Kan 273 
Ky —Phillips V Johnson, 198 SW2d 
305, 303 Ky 574—Madden v Cor¬ 
nett, 160 SW2d 607, 290 Ky 268 
Md—Koppal V Soules, 66 A 2d 48,‘ 
189 Md 346 

Neb —In re Maruska’s Estate, 64 N 
"VV 2d 734, 158 Neb 723 
NT—In re Paul’s Will, 100 NTS 2d 
734, 277 AppDiv 1156 
In re Buttikofer’s Will, 79 NTS 
2d 252, affirmed 93 N Y S 2d 920, 276 
AppDiv 863 

NC—In re Holmes' Will, 32 S B 2d 
614. 224 NC 830 

Okl—In re Lillie’s Estate, 159 P 2d 
642. 195 Okl 597 

Or—In re Meier’s Estate, 224 P 2d 
572. 190 Or 140 

Pa—In re Morrish’s Estate, 40 A 2d 
907, 156 Pa Super 394 
In re Troyer’s Will, Oiph, 52 
Lane L Rev 16L 


SD—In re Armstiong’s Estate, 272 
NV^ 799. 65 SD 233 
Tex—Jones v Selman, Civ App, 109 
S W2d 1003, error dismissed—Maul 

V Williams, Civ App, 88 SW2d 
1087 

Wis —In re Williams’ Will, 41 N W 
2d 191, 256 Wis 338—In re Truehl's 
Will, 264 NW 254, 220 Wis 134 
68 C J p 789 note 38 [h], p 790 note 
41 [c] 

21. Ky—Clark v Johnson, 105 SW 
2d 576, 268 Ky 591 

Pa—In re Ewart's Estate, 92 A 70S, 
246 Pa. 579 

Tenn—Cude v Culberson, 209 SW 
2d 506, 30 Tenn App 628 
Utah—^In re Lavelle’s Estate, 248 
P2d 372 

Wyo—In re Nelson’s Estate, 266 P 
2d 238, 72 Wyo 444 

22. Ky—Clark v Johnson, 105 SW 
2d 576, 268 Ky 591 

Pa—In re Ewart's Estate, 92 A 708, 
246 Pa. 679 

Tenn —Corpus Juris cited In Cude 

V Culberson, 209 SW2d 506, 524, 
SO Tenn App 628 

Utah—In re Lavelle’s Estate, 248 P 
2d 372 

Wyo—In re Nelson’s Estate, 266 P 2d 
238, 72 Wyo 444 

Wills held not to he unnatural 

Cal—^In re Lombardi’s Estate, 276 
P2d 67. 128 Cal App 2d 606 
Iowa—In re Lochmiller’s Estate, 30 
I NW2d 136, 238 Iowa 1232 
Ky—Madden v Cornett, 160 S W 2d 
I 607, 290 Ky 268 —^Ecken's Bx’x 

V Abbey. 141 S W 2d 863. 283 Ky 
449 

Md—Koppal V. Soules, 56 A 2d 48, 
189 Md 346 

Mo —O'Reilly v O'Reilly, App , 157 

SW2d 220 I 

Neb —In re Goist's Estate, 18 N W 2d 
513, 116 Neb 1 

N J —In re Neuman's Estate, 32 A 
2d 826, 133 N JEq 632. 

1134 


NT—In re Streb’s Will, 288 NTS 
834, 247 AppDiv 556 
N C —In re Holmes’ Will, 32 S E 2d 
614, 224 NC 830 

Okl—In re Lillie’s Estate, 159 P 2d 
542, 195 Okl 597 

Or—In re Andersen’s Estate, 235 P 
2d 869, 192 Or 441—In re Meier’s 
Estate, 224 P 2d 572, 190 Or 140 
I Tex—In re Carufhers’ Estate, Civ 
App, 151 S W 2d 946, error disniiss- 
; ed, judgment correct 
Utah—In re Lavelle’s Estate, 248 P 
2d 372 

Wis—In re Borzyoh's Estate, 66 K 
W2d 164, 267 Wis 526—In re Daw- 
ley’s Estate, 49 NW2d 432, 259 
Wis 516 

Wyo—In re Nelson's Estate, 266 P 
2d 238, 72 Wyo 444 
68 C J p 791 note 49 [a] 

Distribution held unnatural 
Conn —Maroncelli v Starkweather, 
133 A 209, 104 Conn 419 
68 C J p 791 note 49 [bj 

23. Minn—In re Marsden’s Estate, 
13 NW2d 765, 217 Mmn 1 

24 Mo—Snell v Seek, 250 S W 2d 
336, 363 Mo 225 

NT—In re Santrucek, 146 NE 739, 
239 NT 59 

25. Cal—In re Shav's Estate, 237 
P 1079, 196 Cal 355 
NJ—In re Alper's Will, 60 A 2d 320, 
142 NJEq 529, afTlimed 65 A 2d 
736, 2 N J 104 

26 Tex —Drewry v Armstrong, Civ. 
App, 223 SW 281 

27 Pa—In re Llewellyn’s Estate, 
145 A 810, 296 Pa 74, 66 ALR 
222 

68 C J p 791 note 53 

28 Cal—In re Finklei's Estate, 46 
P2d 149, a Cal 2d 684 

In re Chesney’s Estate, 228 P 2d 
46, 102 Cal App 2d 708 

29, Iowa—Corpus Juris cited in In 
re Telsrow’s Estate, 22 N W 2d 192, 
796, 237 Iowa 676. 
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to influence the mind of the testator,30 even though | shown to be coupled with an interest,31 motive,32 


Ky—Bennett v Kissinger, 231 SW 
2d 71, 313 Ky 417 

Okl—McCarty v Weatherly, 204 P 
632, 85 Okl 123 

Jlvidence held lusufflcient 

To show opportunity to influence 

testator 

Cal —In re Williams’ Estate, 221 P 
2d 714, 99 CalApp2d 302—In re 
Hull’s Estate, 146 P 2d 242, 63 

Cal App 2d 135 

30 Cal—In re Welch’s Estate, 272 
P 2d 512. 43 Cal 2d 173—In re Fink- 
lor’s Estate, 40 P 2d 149, 3 Cal 2d 
581—In le Easton’s Estate, 35 P 2d 
614, 110 Cal 367 

In le De Mont’s Estate, 282 P 
2d 963, 132 Cal App 2d 720—In le 
Dunne’s Estate, 278 P 2d 733, 130 
Cal App 2d 216—In re Lombardi’s 
Estate, 276 P 2d 67, 128 Cal App 2d i 
606—In re Washington’s Estate, 
253 P2d 60, 116 Cal App 2d 139— 
Ill re Greenhill’s Estate, 221 P 2d 
310, 99 Cal App 2d 155—In re 

Kemp’s Estate, App . 190 P 2d 619— 
In re Watkins’ Estate. 184 P 2d 192, 
81 Cal App 2d 4o5—In le Frasei's 
Estate, 170 P 2d 704, 75 Cal App 
2d 99—In re McGivern's Estate, 168 ' 
P2d 232, 74 Cal App 2d 150—In re’ 
Agnew’s Estate, 151 P 2d 126, 65 
Cal App 2d 553—In re Lewis’ Es¬ 
tate, 149 P 2d 51, 64 Cal App 2d 480 
—In re Clark’s Estate, 129 P 2d 
909, 55 Cal App 2d 85—In re Jacobs’ 
Estate, 76 P 2d 128, 24 Cal App 2d 
019 

Ga —Whitfield v Pitts, 53 S E 2d 
5 19, 205 Ga 259—Bailey v Bailey, 
50 SE2d 617, 204 Ga 556—Ehlors 

V llheinberger, 49 S E 2d 535, 204 
Ga 220—Brumbelow v Hopkins, 
29 SE2d 42, 197 Ga 247—On v 
Blalock, 25 S E 2a 668, 195 Ga 863 

Ill—IjOgsdon V Logsdon, 104 NE 
2d 622, 412 Ill 19 

Iowa—In 1C Klein’s Estate, 42 NW 
2d 593, 2 11 Iowa 1103—In re 

Brooke’s Will, 26 NW2d 688, 238 
Iowa 306—Corpus Juris cited in 
In re Telsrow’s Estate, 22 NW 
2d 792, 796, 237 Iowa 672—Walters 

V Heaton, 271 NW 310, 223 Iowa 
405—In re Johnson’s Estate, 269 
NW 792. 222 Iowa 787 

Kan—‘In re Millar’s Estate, 207 P 2d 
483, 167 Kan 455—In re Hall’s Es¬ 
tate, 195 P2d 612, 165 Kan 465 

Ky—Rough V Johnson, 274 S W 2d 
376—^Nunn v Williams, 264 S W 2d 
698—Faulkes v Brummett’s Adm’r, 
204 SW2d 493, 305 Ky 434—Phil¬ 
lips V Johnson, 198 SW2d 305, 
303 Ky 574—Kiefer's Ex’r and 
Ex’x V Deibel, 166 S W 2d 430, 292 
Ky 318—Ecken’s Ex’x v Abbey, 
141 SW2d 863, 283 Ky 449—Karr 

V Karr’S Ex’r, 141 SW2d 279, 283 
Ky 355—Pranks’ Ex’r v Bates, 128 
SW2d 739, 278 Ky 337—Rueff v 
Light, 114 SW2d 606, 272 Ky 


449—Combs v Combs, 112 S W 2d [ 
989, 271 Ky 543—Jackson’s Ex’r | 
V Semones, 98 S W 2d 505, 266 Ky 
352—Parks v Moore's Ex'r, 97 S 
W 2d 579, 265 Ky 678—Hanna v 
Eiche, 79 S W 2d 950, 258 Ky 282 
Mass —Livermore v Seward, 41 N E 
2d 290, 311 Mass 389—Foley v 
Philbrook, 15 NE2d 452, 300 Mass 
418 

Mich—Foshee v Krum, 52 NW2d 
358, 332 Mich 636—In re Viee- 

land’s Estate. 35 NW2d 170, 323 
Mich, 316—In re Vallender’s Es¬ 
tate. 17 NW2d 213, 310 Mich 

350—In re Thiede’s Estate, 4 N 
W2d 47, 301 Mich 658—In re 

Grow’s Estate. 299 NW 836, 299 
Mich 133—In re Getchell’s Estate, 
295 NW 3b0, 295 Mich 681—In re 
Brady’s Estate, 295 NW 230. 295 
Mich 472—In re Teller’s Estate, 
284 NW 696, 288 Mich. 193—In re 
Cotcher’s Estate, 264 NW 325, 274 
Mich 154—In re La Liberte’s Es¬ 
tate, 262 NW 278, 272 Mich 424 
—In re Lacroix’s Estate, 251 NW 
319, 265 Mich 59 

Minn—In re Olson's Estate, 35 NW 
2d 439, 227 Minn 289—In re Mee¬ 
han’s Estate, 18 NW2d 781, 220 
Minn 1—In re Mazanec’s Estate, 
283 NW 745, 204 Minn 406 
Miss—Halford v Hines, 79 So 2d 264 
Mo —Callaway v Blankenbaker, 141 
S W2d 810, 346 Mo 383 
Neb—In re O’Donnell’s Estate, 64 N 
W2d 116, 158 Neb 583—In re 
Farr’s Estate, 33 NW2d 454, 150 
Neb 67—In re India's Estate, 19 N 
W 2d 37, 146 Neb 179 
N J—In re Gotchel’s Estate, 76 A 2d 
901, 10 NJ Super 208—In re Filo's 
Will, 75 A 2d 517, 9 NJ Super 146 
—In re Skewis’ Will, 64 A 2d 892, 

2 NJ Super 114 

In re Doer’s Will, 36 A 2d 868, 
135 NJEq 58 

NY—In re Jones' Estate, 278 NTS 
887, 165 Misc 49 

Okl—Amos V Fish, 144 P 2d 967, 
193 Okl 406—Canfield v Canfield, 
31 P 2d 152, 167 Okl 690 
Or—In re Scott’s Estate, 228 P 2d 
417, 191 Or 90—In re Hill’s Estate, 
256 P2d 735, 198 Or 307—In re 
Perry’s Estate, 181 P 2d 783, 181 Or 
332 

Pa—In re Snedeker’s Estate, 84 A 2d 
568, 368 Pa 607—In re Cookson's 
Estate, 188 A 904, 325 Pa 81 
In re Brooks’ Estate, Orph, 27 
Del Co 140—In re Porter's Estate, 
Orph, 4 PayLJ 37, affirmed 19 
A 2d 731, 341 Pa 476—In re Sing¬ 
er’s Estate, Orph, 45 Lane L Rev 
585 

KI—Lomastro v Hamilton, 68 A 2d 
39, 76 RI 114 

SD—In re Armstrong’s Estate, 272 
NW 799, 65 SD 233 
I Tenn —Hammond v Union Planters 
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Nat Bank, 222 S W 2d 377, 189 
Tenn 9 3 

Fitch V American Trust Co, 4 
Tenn App 87 
Tex—Black v Black, CivApp, 240 
SW2d 458, error refused no re¬ 
versible error—Breeden v Miller, 
CivApp, 236 S W 2d 225—^Navarro 
V Rodiiguez, CivApp, 235 S W 2d 
665—Cadena v Cadena, CivApp, 
223 SW2d 678, error refused no 
reversible error—Thornburg v 

Manskey, CivApp, 219 S W 2d 720 
—Kolb V Chandler, CivApp, 209 
S W 2d 783—Burgess v Sylvester, 
CivApp, 177 SW2d 271, affirmed 
182 SW2d 358, 143 Tex 25—In re 
Caruthers’ Estate, CivApp, 151 S 
W 2d 946, error dismissed, judg¬ 
ment correct—Bethel v Tearwood 
CivApp , 142 S W 2d 927, error dis¬ 
missed, judgment correct—Jones v 
Selman, CivApp, 109 SW2d 1003, 
error dismissed 

Utah—In re Lavelle’s Estate, 248 P 
2d 372 

Wash—In re Schafer’s Estate, 113 P 
2d 41, 8 Wash 2d 617—In re Jolb's 
Estate, 85 P 2d 267, 197 Wash 340 
WVa—Ritz V Kingdon, 79 S E 2d 
123—^Ebert v Ebert, 200 SE 831, 
120 WVa 722 
68 C J p 791 note 56 

31. Cal—In re Finkler’s Estate, 46 

P2d 149, 3 Cal 2d 584—In re 

Easton’s Estate, 35 P 2d 614, 140 
Cal 367 

In re Lombardi’s Esta,te, 276 P 
2d 67, 128 Cal App 2d 606—In re 
Washington’s Estate, 253 P 2d 60, 
116 Cal App 2d 139—In re Kemp’s 
Estate, App , 190 P 2d G19—In re 
Watkins’ Estate, 184 P 2d 192, 81 
Cal App 2d 465—In re Frasei's Es¬ 
tate, 170 P2d 704, 75 Cal App 2d 
99—In re McGivern’s Estate, 16 8 
P2d 232, 74 Cal App 2d 150—In re 
Agnew’s Estate, 151 P 2d 126, 65 
Cal App 2d 553—^In re Hull’s Es¬ 
tate, 146 P2d 242, 63 Cal App 2d 
135—In re Clark’s Estate, 129 P 2d 
969, 55 Cal App 2d 85 
SD—In re Rowlands’ Estate, 18 N 
W2d 290, 70 SD 419 
Tex—Jones v Selman, CivApp, 109 
SW2d 1003 
68 C J p 792 note 57 

32. Cal—In re Pinkler’s Estate, 46 

P2d 149, 3 Cal 2d 584—In re 

Easton's Estate, 36 P 2d 614, 140 
Cal 367 

In re Lombardi’s Estate, 276 P 
2d 67, 128 Cal App 2d 606—In re 
Wajshington’s Estate, 253 P 2d GO, 
116 Cal App 2d 139—In re Kemp’s 
Estate, App, 190 P 2d 619—In re 
Watkins’ Estate, 184 P 2d 192, 81 
Cal App 2d 465—^In re Fraser’s Es¬ 
tate, 170 P2d 704, 75 Cal App 2d 
99—In re McGivern’s Estate, 168 
P2d 232, 74 Cal App 2d 150—In re 
Agnew’s Estate, 161 P 2d 126, 65 



§§ 256-257 WILLS 

power,3® intention,34 disposition,*3 or solicitation,^^ 

to do so, or opportunity together with an unequal 
or unjust distnbution of property,37 does not sustain 
a finding of undue influence, in the absence of testi¬ 
mony showing that there was pressure operating 
directly on the testamentary act 38 

Undue influence is established where it is shown 
that the testator was subject to such influence, that 
the opportunity to exercise it existed, that there was 
a disposition to exercise it, and the result appears 
to be the effect of such influence,39 and where any 
three of these four elements are established, very 
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little evidence of the fourth element is required to 
prove undue influence 40 

§ 257. - Declarations of Testator and 

Others 

While they may be significant in connection with 
other evidence, declarations of the testator should not 
be given conclusive weight on the issues of fraud and 
undue influence 

In the absence of other evidence tending to prove 
fraud or undue influence, conclusive weight should 
not be given to declarations of the testator,^^ not 
contemporaneous with the making of the will,43 as, 
for example, of a desire to destroy the will,43 to 


CalApp2d 553—In re Hull's Es¬ 
tate, 146 P 2d 242, 63 Cal App 2d 
135—^In re Clark's Estate, 129 P 
2d 969, 65 Cal App 2d 85 
Kan—In re Hall's Estate, 195 P 2d 
612, 165 Kan 465 

Minn—^In re Mazanec's Estate, 283 
NW 745, 204 Minn 406 
Neb—In re India's Estate, 19 NW 
2d 37, 146 Neb 179 

NJ—In re Grotchel’s Estate, 76 A 
2d 901, 10 N J Super 208—In re 
File’s Will, 75 A 2d 517. 9 NJ 
Super 146 

Okl — Amos V Pish, 144 P 2d 967, 
193 Okl 406 

Or—^In re Hill's Estate, 256 P 2d 
735, 198 Or 307—In re Perry's 
Estate. 181 P 2d 783, 181 Or 332 
SD—In re Rowland’s Estate, 18 N 
W2d 290, 70 SD 419—In re Arm- 
stiong's Estate, 272 NW 799, 65 
«D 233 

68 CJ p 702 note 58 
Evidence held lnstLfflcieu.t 

To ishow motive 

Tex—Jones v Selman, Civ App, 109 
S W 2d 1003, error dismissed 

33 Kan—In re Millar's Estate, 207 
P2d 483, 167 Kan 455 

Okl—Amos V Pish, 144 P 2d 967, 
193 Okl 406 

34 N J —^In re Tunison’s Will, 90 
A 695, 83 NJEq 277, affirmed 
93 A 1087 

35 Iowa—In re Klein's Estate, 42 
NW2d 693, 241 Iowa 1103—In re 
Telsrow's Estate, 22 NW2d 792, 
237 Iowa 676—In re Hollis' Estate, 
12 NW2d 576, 234 Iowa 761— 
In re Eiker’s Estate, 6 NW2d 318, 
233 Iowa 315—^In re Brooks’ Es¬ 
tate, 294 NW 735, 229 Iowa 485— 
Walters v Heaton. 271 NW 310, 
223 Iowa 405—^In re Johnson's Es¬ 
tate, 269 NW 792, 222 Iowa 787 
—^Zmkula v Zinkula, 164 N W. 
158, 171 Iowa 287 

Mmn —In re Marsden's Estate, 13 
NW 2d 765, 217 Minn 1 

36- Iowa—Corpus Juris cited in 
Olson V Corporation of New Mel- 
loray, 60 NW 2d 832, 840. 245 

Iowa 407—Corpus Juris cited in 
In re Telsrow'is Estate, 22 N W 


2d 792, 796, 237 Iowa 672—In re 
Cooper's Estate, 206 NW 95, 200 
Iowa 1180 

37. Mich—In re Grow's Estate, 299 
NW 836, 299 Mich 133 
Tex —In re Garuthers’ Estate, Civ 
App, 151 S W 2d 946, error dis¬ 
missed, audgrment correct 
68 C J p 792 note 62 
38 Cal—In re Lombardi's Estate, 
276 P2d 67. 128 Cal App 2d 606— 
In re Washingrton’s Estate, 253 P 
2d 60, 116 Cal App 2d 139—In re 
McGivem'a Estate, 168 P 2d 232, 
74 Cal APP 2d 150—In re Hull’s 
Estate, 146 P 2d 242, 63 Cal App 2d 
135—In re Easton's Estate, ‘36 P 
2d 614, 140 Cal App 367 
Ga—Ehlers v Rheinbeiger, 49 S 
E 2d 535, 204 Ga 226 
Ky—^Bou^h V Johnson, 274 SW 
2d 376—Nunn v Williams, 254 S 
W 2d 698—Kiefer’s Ex’r and Ex'x 
V Deibel, 166 SW2d 430, 292 Ky 
318—Coulter v Hardin, 119 SW 
2d 562, 274 Ky 644—Hanna v 

Eiche, 79 S W 2d 950, 268 Ky 282 
Or—In re Hill's Estate, 256 P 2d 
736, 198 Or 307—^In re Scott’s 

Estate, 228 P 2d 417, 191 Or 90 
R I —Brousseau v Messier, 84 A 2d 
608, 79 R I 106 

SD—In re Rowland's Estate, 18 N 
W2d 290, 70 SD 419 
Tex—In re Caiuthers’ Estate, Civ 
App, 161 SW2d 946, error dis¬ 
missed, judgment coriect 
68 C J P 792 note 63 

33. Iowa —Olsen v Corporation of 
New Melleray, 60 NW2d 832, 245 
Iowa 407 

Neb—Egrgrert v Schroeder, 62 NW 
2d 266, 158 Neb 65—In re Witte’s 
Estate, 16 NW2d 203, 146 Neb 
295, rehearing” denied 17 NW2d 
477, 145 Neb 295—Gidley v Gid- 
ley, 265 NW 245, 130 Neb 419 
Wis—In re Dobson’s Will, 46 NW 
2d 758, 258 Wis 587 

40 Wis —In re Roehl’s Will, 63 N 
W2d ISO, 261 Wis 466—In re 
King's Will, 29 NW2d 69, 251 
Wis 269—In re Lee's Will, 23 N 
W2d 405, 249 Wis 59—In re 

Raasch’s Will, 284 NW 671. 230 
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Wis 545—^In re Stanley’s wiai, 
NW 353, 226 Wis 354—In jl 

Link's Will, 231 NW 177, 202 

Wis 1 

41. Iowa—^In re Klein’s Estate, 42 
NW2d 593, 241 lova 1103—In le 
Eiker's Estate, 6 N W 2d 318, 233 
Iowa 315 

Mich—^In re Reynolds’ Estate, 262 
NW 649, 273 Mich 71 
Miss—Rena v Wells, 167 So 620, 
175 Miss 458 

Mo—Doll V Pricke, 171 S W 2d 755, 
237 Mo App 1148 

NY—In re Henderson's Will, 1 N 
YS2d 871, 253 App Div 140, re¬ 
argument denied 1 NYS2d 857, 
253 AppDiv 869, motion granted 
15 NE2d 679, 278 NY 531 
In re Boyle’fs Will, 128 NTS 
2d 259, 205 Misc 497 
NC—In re Ball’s WO, 33 S E 2d 
619, 225 NC 91 

Pa—In re Cookson's Lit ate, 188 A 
904, 325 Pa 81 

In re Geho’s Estate, Orph, 33 
Berks Co 43, affirmed 17 A 2d 3 42, 
340 Pa 412—In rt‘ Pieeman's Es¬ 
tate, Orph , 43 L a k Jur 65 
Tex—^Hulme v Jasehke, Civ App , 
168 S W 2d 326, eiiu* refused 
68 C J p 792 note 66 
Admissibility of such declarations 
see supra § 247 

Presumptive effect, if any, given 
declarations of testator see supra 
§ 243 

Weight given declaia+ions of testa¬ 
tor when combined with e\idence 
of weakness of nimd see infra 
§ 258 

Wholly iiide]>eiident evidence 
The exercise of undue influence 
in the execution of a \Mn must be 
established by testimony wholly in¬ 
dependent of statements or declara¬ 
tions of testator 

Mich—^In re Brady's Estate, 295 N 
W 230, 296 Mich- 472 


43. Pa—In re Murray’b Estate, 11 
Pa Co 263. 


42 Mo—Coldwell v Coldwell. 228 
SW 96 

NC—In re Ball's W’U, 33 S E 2d 
619, 225 NC 91 
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the effect that the instrument in question is his 
that he had made no that he had been 

unduly influenced to make the wilh^s that he was 
dissatisfied with some provisions of his will,^'^ of 
things the proponent had told him,^^ or that he in¬ 
tended to dispose of his property by will in a certain 
way 

Declarations of the testator may be significant m 
connection with other evidence of undue influence,50 
and it has been held that an entire change from 
former testamentary intentions is a strong circum¬ 
stance to support a claim of undue influence 5i 
Evidence of declarations consistent with the will 
IS entitled to weight 52 in the absence of evidence 
of undue influence, statements of people other than 
the testator showing a disposition unduly to in¬ 
fluence the testator have little evidentiary value 53 
Declarations made by a testator while he was insane 
have no weight as evidence 54 


WILLS §§ 257-258 

§ 258. - Physical or Mental Condition of 

Testator 

While the testatop^s physical or mental weakness is 
not of itself sufficient to establish undue influence^ it is 
a factor of considerable weight 

To some extent the undue influence sufficient 
to set aside a will must depend on the physical and 
mental condition of the testator 55 The two are 
intimately connected,56 and what would be undue in¬ 
fluence m a case of physical and mental weakness 
would not be undue influence where the testator was 
m full possession of his mental faculties 57 The 
feebler the mind of the testator, no matter from 
what cause, the less evidence will be required to in¬ 
validate the will of such person,58 con\ersely, very 
strong evidence is required to show undue influence 
where testator was of strong mind and determined 
nature 59 

Evidence of physical weakness,®® or weakness of 
mind,®i on the part of the testator, standing alone 


44 Ga—^Hughes v Meredith, 24 Ga 
325, 71 AmD 127 

45. Mo —Cawthoin v Haynes, 24 
Mo 236 

68 C J p 793 note 70 
46 Ala—Kahalley v Kahalley, 28 
So 2d 792, 248 Ala 634 
NC—In re Turnage’s TVill, 179 SE 
3'32, 208 NC 130 
'68 C J p 793 note 71 

47. Pa—^Wetzel v Edwards, 1C A 2d 
441, 340 Pa 121 

48. Cal—In re Peterson’s Estate, 57 
P2d 584, 13 CalApp2d 700 

Mo—Adams v Kendiick, 11 S W 2d 
16, 321 Mo 310 
Palsity of statement 

Evidence that testatrix made state¬ 
ment that sole residuary legatee had 
informed her that one or more of 
lelatives of testatrix’ husband want¬ 
ed to put her in an insane asylum 
was held insufficient to sustain find¬ 
ing of fraud on part of sole resid¬ 
ual y legatee in absence of proof 
that, even though statement had been 
made by legatee, legatee’s statement 
was false 

Cal—^In re Peterson’s Estate, 67 P 
2d 684, 13 CalApp2d 709 

49. Iowa—^In re Klein’s Estate, 42 
NW2d 593, 241 Iowa 1103 

68 C J p 793 note 73 
Proof of express testamentary in* 
tent contrary to that expressed in 
will IS not of probative value in 
establishing undue influence, in ab¬ 
sence of evidence that undue influ¬ 
ence was in fact exerted 
Tex —In re Caruthers' Estate, Civ 
App, 161 S'W'.2d 946, error dis¬ 
missed, judgment correct 

50. Mo —Welch v Welch, 190 SW 
2d 936, 354 Mo. 654. 

94 C.J.S —72 


NT—In re Limberg’s Will, 13 N E 
2d 605, 277 NT 129 
In re Boyle’s Will, 128 NTS 
2d 25 9, 205 Misc 497 
Pa—Buhan v Keslar, 194 A 917, 
328 Pa 312 

In re Freeman’s Estate, Orph, 
43 Lack Jur 65 

51 Fla—Newman v Smith, 82 So 
236, 77 Fla. 633, 667 

52. Ky—^Palmer v Richardson, 223 
S W2d 746, 311 Ky 190 

Mich —In re Hannan’s Estate, 23 
NW2d 222, 315 Mich 102 
68 C J p 793 note 75 

53. N J —In re Alper’s Will, 60 A 2d 
320, 142 N J Ea 529, affirmed 65 
A 2d 736, 2 N J 104 

68 C J p 793 note 76 
Creation of resentment and false 
impression 

In will contest, evidence held to 
sustain finding that recipient of en¬ 
tire estate had continuously repre¬ 
sented to testatrix that husband of 
contestant was misappropriating tes¬ 
tatrix’ estate, and that certain let¬ 
ters showed misapplication of her 
funds by husband 

Utah—^In re Hanson’s Estate, 52 P 
2d 1103, 87 Utah 680 

54. Cal —In re Lang’s Estate, 2 P 
491, 65 Cal 19 

55. Mich —In re Jackson's Estate, 
190 NW 762, 220 Mich 565—In 
re Hoffmann’s Estate, 115 NW 
690, 151 Mich 695 

5®. Mich—^In re Jackson'© Estate, 
190 NW 762, 220 Mich 665 
68 CJ p 793 note 79 

57. Tex —^Moore v Horne, Civ App, 
136 SW2d 638, error dismissed, 
judgment correct 
68 CJ P 79'3 note 80. 
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58. Ark—^Dunklin v Black, 275 S 
W 2d 447 

Ill —Mitchell V Van Scoyk. 115 N E 
2d 226, 1 Ill 2d 160~Sulzberger v 
Sulzberger, 23 NE2d 46, 372 Ill 
240 

Kan—In re Casida’s Estate, 131 P 2d 
644, 166 Kan 73 

Ky—Hines v Price, 221 SW2d 673, 
JIO Ky 758—Smith v Ridner, 168 
S W2d 569, 293 Ky 66 

68 C J p 793 note 81 

59. Pa—In re Kline’s Estate, 115 A. 
2d S64, 382 Pa. 395 

60. Cal—In re Haywood’s Estate, 
240 P 2d 1028, 109 Cal App 2d 388— 
In re Williams' Estate, 221 P 2d 
714, 99 Cal App 2d 302 

Fla—In re Mach's Estate, 159 So 
519, 118 Fla 421 

Ill—^Hockei smith v Cox, 95 NE2d 
464, 407 Ill 321 

Iowa—Glider v Melinski, 25 NW2d 
379, 238 Iowa 140 

Ky—Parks v Moore’s Ex'r, 97 SW 
2d 579, 265 Ky 678 

NC—In re Hinton’s Will, 104 SE 
341, 180 NC 206 

Pa —In re Lauer’s Estate, 41 A 2d 
552, 351 Pa 438—In re Cookson’s 
Estate, 188 A 904, 326 Pa. 81 

Utah—In re Lavelle’s Estate, 248 P 
2d 372—In re George’s Estate, 112 
P 2d 498, 100 Utah 230 

61. Cal —In re Haywood’s Estate, 
240 P2d 1028, 100 Cal App 2d 388 
—In re Kemp’s Estate, App, 190 
P 2d C19 

Ky —Karr v Karr’s Ex'r, 141 S W 2d 
279, 283 Ky 355 

Pa —In re Mornsh's Estate, 40 A 2d 
907, 166 Pa Super 394 

In re Brooks’ Estate, Orph, 27 
Del Co 140—In re Singer’s Estate, 
Orph, 46 Lane L Rev 585. 
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§ 258-259 WILLS 


IS not sufficient to establish undue influence, but it is 
entitled to considerable weight, ^ 2 very little ad¬ 

ditional proof IS required to justify a finding that 
the will was procured by undue influence 63 Thus, 
undue influence may be deemed established, when 
there is evidence of the testator’s weak mental con¬ 
dition combined with evidence that the will is in¬ 
consistent with a prior intent, expiessed either in 
his declarations,64 or in a former will,65 or combined 
with evidence of an unnatural disposition 66 The 
circumstances attending the execution of a will 
by a testator who is dangerously ill and expecting to 
die, at a time when he is surrounded exclusively by 
those who benefit by it, are subject to close sciu- 
tiny 67 On the other hand, evidence of the strength 
of the testator’s mind is entitled to considciable 
weight,6S and before the will of a testator possessing 


a strong and healthy mind will be set aside the 
proof should fairly and convincingly lead to the 
conclusion of undue influence 63 

In particular cases, the evidence has been held 
sufficients^ or insufficient,in the light of the tes¬ 
tator’s mental and physical condition, to establish 
undue influence. 

§ 259 - Secrecy in Execution 

Secrecy as to the terms or execution of a will does 
not establish undue influence 

The fact that the testator did not divulge the 
terms of the will, '^2 or did not tell that he had made 
a will,'^6 or secrecy in the execution of the will and 
suppression by the beneficiaries of the fact of its 
existence, *^4 or the fact that the beneficiary failed 


Wvo—In re Nelson's Estate, 266 P 
2d 238, 72 Wyo 444 
88 C J p 793 note 83 
Pact that g*uardian had "been ap¬ 
pointed for testatrix was not conclu¬ 
sive on issues of testamentaiy capac¬ 
ity or undue influence 
Minn—In re Marsden’s Estate, 13 N 
W 2d 765, 217 Minn 1 
Evidence held suidcient 

To show mental weakness 
Wis—In re Feeley’s Estate, 33 NW 
2d 139, 253 Wis 20t 

Evidence held msnfdcient 
To show mental weakness 
N Y —In re White’s Will, 114 NTS 
2d 431, 280 AppDiv 464 
Pa—In le Geist's Estate, 191 A 29, 
325 Pa 401 

62. Cal—In re Williams’ Estate, 221 
P 2d 714, 99 CalApp2d 302 
Ky—Park v Moore's Ex'r, 97 S W 2d 
579, 265 Ky 678 

NC—In re Ball’s Will, 33 SE2d 
619, 225 NC 91 
68 C J p 794 note 84 

63 Iowa —In re Overpeck’s Will, 
120 NW 1044, 122 NW 928, 144 
Iowa 400 

68 C J p 794 note 85 

Where hath tindue influence and 
mental incapacity are relied on in 
contesting- a will, the proof is not re¬ 
quired to be as convincing as where 
mental incapacity alone is charged 
Kv—Leach v Alger, 194 S W 2d 164, 
302 Ky 149 

64 Mich—In re Hillman's Estate, 
185 NW 684 217 Mich 142 

68 C J p 794 note 86 
Weight gufii declarations of testa¬ 
tor generally see supra § 257 

65 Wash —In re Hanson’s Estate, 
14 P2d 702, 169 Wash 637 

68 C J p 794 note 87 
Weight given prior wills generally 
see intia § 260 


66 Minn —In re Stephens' Estate, 
293 NW 90, 207 Minn 597 

Tex—Moore v Home CivApp, 136 
S W 2d 638, eiror dismissed, judg¬ 
ment correct 

68 C J p 794 note 88 

Weight given unnainral ch'=?positions 
geneially see supia § 255 

67 Cal—In re Miller’s Estate, 60 
P2d 498 16 CalApp2d 151—In re 
Gallo’s Estate, 214 P 49C, 61 Cal 
App 163 

68 C J p 794 note 89 

68 Pa—In re Murray’s Estate, 11 
Pa Co 263 

69 Cal—In re Anderson's Estate, 
198 P 407, 185 Cal 700 

68 C J p 794 note 91 

70 Cal—Caldwell v Taylor, 52 P 2d 
213, 4 Cal 2d 6S6 

In re Johnson’s Estate 193 P 2d 
782, 185 Cal App 3d 760—In re 

Johnson’s Estate, 87 P 2d 900, 31 
Cal App 2d 251—In re Miller’s Es¬ 
tate, 60 P3d 498, IG Cal App 2d 154 
—In re Hartley’s Estate, 31 P 2d 
240 137 Cal App 630 

Fla—In re Palmer's Estate, 48 So 
2d 732 

Ind—Haas v Haas, 96 NE2d 116, 
121 Ind App 333, rehearing denied 
98 NE2d 232, 121 Ind App 335 

Kan—Smith v Salthouse, 76 P 2d 
836 147 Kan 354—In re Hooper’s 
Estate, 61 P 2d 1335, 144 Kan 549 

Mass—Mooney v McKenzie, 88 NB 
2d 546, 321 Mass 685—^Duggan v 
Renmck, 77 NE2d 639, 322 Mass 
425—Viens v Viens, 19 NE2d 306, 
302 Mass 366 

Minn—In re Olson's Estate, 35 NW 
2d 439, 227 Minn 289 

Pa—In re Schwartz' Estate, 16 A 2d 
374, 340 Pa 170 

Tex—^Adamson v Burgle, CivApp, 
186 S W 2d 388, refused for want of 
merit 

Wis—In re Maxey’s Estate, 46 NW 
2d 479, 258 Wis 360—In re Sow-| 
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ka’s Will, 19 NW2d 898, 247 Wis 
198 

71 Cal —In re Leahy’s Estate, 54 P 
2d 704, 5 Cal 2d 301 

In re Short’s Estate, 58 P 2d ISC, 
14 Cal App 2d 258 

Ga—Ehlers v rvheinbei ger, 49 SE 
2d 535, 204 Ga 226—Dutton v 

Nash, 197 SE 637, 186 Ga 292 

Mass—Ronan v Moroney, 47 NE2fI 
933, 313 Mass 476 

Neb—In re Hagan's Estate, 9 NW2d 
794, 143 Nob 459, 154 ALR 573 

NY—In le Jones’ L-.tate, 27S NYS 
887, 155 Misc 49 
In re Silverman’s Will, 07 N T S 
2d 490—In le Jen ells’ Will, 63 N 

Y S 2d 499, appeal dismissed 70 N 

Y S 2d 580 

Pa—In re Robeits’ Estate, 94 A 2d 
780, 373 Pa 7 

In re Boyd’s Estate, 77 A 2d CG2, 
168 Pa Super 182 

In re So-«\ers’ Estate, Orph, 27 
Wash Co 141 

Tex—Firestone v Sims, CivApp, 
174 S W 2d 279, error refused— 
In le Caiutheis’ Estate, CivApp, 
151 S W 2d 946, error dismissed 
judgment correct—Davidson v 
Gray, CivApp, 97 SW2d 488 

Utah—In re Goldsboriy’s Estate, 81 
P2d 1106, 95 Utah 379, 117 ALR 
1444 

Wis—In re Dobson’s Will, 46 NW2d 
758, 258 Wis 587—In le Shinlev’s 
Will, 276 NW 353, 226 Wis 351 

Wyo—In re Nelson’s Estate, 266 P 
2d 238, 72 Wyo 444 

72 Tex —Berry v Brown, Civ Apr , 
148 SW 1117 

73 Or—In re Heaverne's Estate, 
246 P 720, 118 Or 308 

Wis—In re Ball’s Estate, 141 NW 
8, 163 Wis 27 

74, N J —In re Alper’s Will, 60 A 2d 
320, 142 N JEq 529, affirmed 65 A 
2d 736, 2 N J 104 

68 C J p 794 note 94. 



94 C.J.S. 

to inform disinherited relatives of the execution 
of the will,*^^ has been held to be insufficient alone 
to show undue influence, but it has also been held 
that the fact that the beneficiaries kept execution 
of the will a secret from those who had an equal 
nght to know of its execution is a badge of fraud 
or undue influence The fact that the will was pre¬ 
pared m accordance with directions given the 
draftsman by the testator when no one else was 
present is strong evidence of a lack of undue in¬ 
fluence *^7 Execution of a will with great formality 
in the presence of many pci sons negatives undue 
influence 

Exclusion of contestants from presence of testa¬ 
tor The exclusion by the beneficiaries of the con¬ 
testant from the presence of the testator is alone 
insufficient to prove undue influence,although 
when considered with other evidence of undue in¬ 
fluence it is entitled to considerable weight Ac¬ 
cording to some authority the evidence, where the 
testator was surrounded exclusively by the bene¬ 
ficiaries at the execution of the will, must be weighed 
in the light of the fact that the circumstances sur¬ 
rounding the immediate execution of the will were 
within the exclusive knowledge of those upholding 
It while the opportunity of acquiring such knowl¬ 
edge was withheld from the contestants 


WILLS §§ 259-261 

§ 260. - Prior Wills 

The mere fact that the testator's prior will contained 
different provisions is insufficient to establish undue in¬ 
fluence 

Prior wills containing similar provisions have been 
held to be entitled to considerable weight to show 
that the will is not the result of undue influence 
Prior wills containing different dispositions than the 
one in question have been held to be insufficient to 
show undue influence, ^3 paiticularly where there is 
evidence explaining the change but a change 
from the disposition made by a prior will is a cir¬ 
cumstance to be considered on the question of undue 
infliience,85 paiticularly where the change is from 
a natural to an unnatural disposition A change 
from a will embodying a careful plan of distribution 
to one benefiting the person charged with undue in¬ 
fluence is an important element for consideration 
on the question of undue influence 87 

§261. - Indirect or Circumstantial Evi¬ 

dence 

The execution of the will as the result of undue in¬ 
fluence may be established by circumstantial evidence, 
the circumstances must be so connected and of such pro¬ 
bative force as to lead to a reasonable conclusion that 
undue influence was exercised, and must be inconsistent 
with an absence of undue influence 

Since fraud and undue influence are rarely sus¬ 
ceptible of direct proof, such proof is not required,®^ 


75. Minn—^In re Meehan's Estate, 18 i 
N W2d 781, 220 Minn 1 
SD—In re Armstrong's Estate, 272 
NW 799, 65 SD 233 
Evidence held insufflcient 

(1) To show that beneficiary se¬ 
cretly procuied execution of will in 
her favor 

Oi —In re Knutson's Will, 41 P 2d 
793, 149 Or 467 

(2) To show that any of the pro¬ 
ponents had knowledge of will prior 
to time of its execution 

Mo—^Hahn v Brueseke, 155 SW2d 
98, 348 Mo 708 

76 Fla—Corpus Juris cited lu In 
re Burton's Estate, 45 So 2d 873, 
875 

68 G J p 794 note 95 

77. Cal —^In re Williams’ Estate, 221 
P 2d 714, 99 CalApp2d 302—In re 
Fraser's Estate, 170 P 2d 704, 75 
CalApp2d 99—In re Shields’ Es¬ 
tate, 121 P2d 795, 49 Cal App 2d 
293 

78. Minn—^In re Marsden's Estate, 
13 NW2d 765, 217 Mmn 1 

Or—In re Meier’s Estate, 224 P 2d 
672, 190 Or 140. 

79. Miss —Ward v Ward, 87 So 
163, 124 Miss 697 

68 C J p 783 note 72 
Admissibility of exclusion of friends 


or relatives from presence of tes¬ 
tator see supia § 250 

80. Cal—In re Gallo’s Estate, 214 
P 496, 61 Cal App 163 

81. Cal —In re Gallo's Estate, su¬ 
pra 

82 Cal—In re King's Estate, 146 P 
2d 952, 63 Cal App 2d 365 

68 C J p 794 note 97 

Admissibility of prior wills see su¬ 
pra § 246 

Presumptions, if any, arising because 
of discrepancy between will and 
testator’s declared intention see 
supra § 243 

Weight given prior will coupled with 
evidence of weakness of mind see 
supra S 258 

83 Tex —Griffin v Griffin, Civ App , 
271 S W 2d 714 

Wis —In re Bernhard's Will, 34 N W 
2d 664, 253 Wis 621 

68 C J p 794 note 98 
A mere change of mind is not 

enough to show undue influence 

Md—Sellers v Qualls, 110 A 2d 73— 
Koppal V Soules, 66 A 2d 48, 189 
Md 346 

84. Cal—In re Williams' Estate, 221 
P 2dr 714, 99 Cal App 2d 302—In re 
Llewellyn's Estate, 189 P 2d 822, 
83 Cal App 2d 634, hearing denied 
191 P 2d 419, 83 Cal App 2d 634. 
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85, Cal —In re Lingenfelter’s Es¬ 
tate, 241 P2d 990, 38 Cal 2d 571 

Mmn—^In re Olson’s Estate, 35 NW 
2d 439, 227 Mmn 289 

86. Mmn—In re Olson’s Estate, su¬ 
pra 

87 NT —In re Lachat’s Estate, 52 
NTS 2d 451, 184 Misc 492, appeal 
dismissed 60 NTS 2d 286 

88 Cal—In re Washington's Estate, 
253 P2d 60. 116 Cal App 2d 139— 
In re Monks’ Estate, 120 P 2d 167, 
48 Cal App 2d 603, appeal dismissed 
Monks V Lee, 63 S Ct 50, 317 U S 
590, 37 L Ed 483, rehearing de¬ 
nied 63 set 323, 317 US 711, 87 
LEd 566 

DC—Duckett v Duckett, 134 F 2d 
627, 77 US App DC 303 

Ga —Stephens v Brady, 73 S E 2d 
182, 209 Ga 428 

Ind—Workman v Workman, 46 NE 
2d 718, 113 Ind App 245 

Iowa—^In re Rogers’ Estate, 47 NW 
2d 818, 242 Iowa 627—In re Heller’s 
Estate, 11 NW2d 686, 233 Iowa 
1356 

Mass—O’Bnen v Collins, 53 NE2d 
222, 316 Mass 429—Mirick v 
Phelps, 8 NE2d 749, 297 Mass 

250—Briggs v Weston, 2 N E 2d 
466, 294 Mass 452 

Miss—Curry v Lucas, 180 So 397, 
181 Miss 720 
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indirect or circumstantial evidence being sufficient,j if there is sufficient affirmative evidence from which 


Mo—Glover v. Bruce, 265 S W 2d 
346—Welcli V Welch, 190 SW2d 
936, 354 Mo 654—Walter v Alt, 152 
SW2d 136, 34 8 Mo 53—Callaway 
V. Blankenbaker, 141 SW2d 810, 
346 Mo 383—Rex v Masonic Home 
of Missouri, 108 SW2d 72, 341 
Mo 689 

McGirl V Wiltz, App, 148 SW 
2d 822 

Neb—In re George’s Estate, 15 NW 
2d 80, 144 Neb 887, modified on 
other grounds 18 NW2d 68, 144 
Neb 915 

NJ—In re Reynolds’ Estate, 27 A 
2d 226, 132 N J Eq 141, affirmed 
32 A 2d 353, 133 NJEq 344 
NT—In re Richards’ Will, 292 NT 
S 384, 249 App Div 793, motion de¬ 
nied 12 NE2d 675, 276 NT 560. 
affiimed 13 NE2d 455, 277 NT 
520 

68 C J P 795 note 99 

89« Ala—Cook v Morton, 1 So 2d 
890, 241 Ala 188 

Cal —In re Jamison’s Estate, 256 P 2d 
984, 41 Cal 2d 1—In re Leahy's Es¬ 
tate, 64 P2d 704, 6 Cal 2d 30 
In re Washington’s Estate, 253 
P2d 60, 116 Cal App 2d 139—In re 
Hannam’s Estate, 236 P2d 208, 106 
Cal App 2d 782—In re Ridgway’s 
Estate, 206 P 2d 892, 92 Cal App 2d 
325—In re Abert's Estate, 204 P 
2d 347, 91 Cal App 2d 50—In re 
Doty's Estate, 501 P 2d 823, 89 Cal 
App 2d 747—In re Pohlmann’s Es¬ 
tate, 201 P 2d 446, 89 Cal App 2d 563 
—In re Fraser's Estate, 170 P 2d 
704, 75 Cal App 2d 99—In re 

Shields’ Estate, 121 P 2d 796, 49 
Cal App 2d 293—In re Monks’ Es¬ 
tate, 120 P2d 167, 48 Cal App 2d 
603, appeal dismissed Monks v 
Lee, 63 S Ct 50, 317 US 590, 87 
L Ed 483, rehearing denied 63 S Ct 
323, 317 US 711, 87 L Ed 566— 
In re Bucher’s Estate, 120 P 2d 44, 
48 Cal App 2d 465—In le Hetter- 
mann’s Estate, 119 P 2d 788, 48 Cal 
App 2d 263—In re Greuner’s Es¬ 
tate, 87 P2d 872, 31 Cal App 2d 161 
—In re Miller's Estate, 60 P 2d 498, 
16 Cal App 2d 154 

Colo —Ofstad V Sarcom, 252 P 2d 94, 
126 Colo 566—In re Porter's Es¬ 
tate, 240 P2d 516, 125 Colo 16 
Conn—Lee v Horngan, 98 A 2d 909, 
140 Conn 232 

Fla—In re Burton’s Estate, 45 So 2d 
873 

Ga—Stephens v Brady, 73 S E 2d 182, 
209 Ga 428—Norman v Hubbard, 
47 SE2d 574, 203 Ga 630—Brum- 
below V Hopkins, 29 S E 2d 42, 197 
Ga 247 

Ill —Hockersmith v Cox, 95 N E 2d 
464, 407 III 321—Knudson v Knud- 
son, 46 NE2d 1011, 382 Ill 492 
Ind—Uahill v Cliver, 98 NE2d 388, 
122 Ind App. 75—Haas v Haas, 96 
NE2d 116, 121 Ind App 335, re¬ 


hearing denied 98 NE2d 232, 121 
Ind App 336—Conner v First Nat 
Bank in Wabash. 76 N E 2d 262. 118 
Ind App 173, rehearing denied 77 
NE2d 598, 118 Ind App 173— 

Workman v Workman, 46 NB2d 
718, 113 Ind App 245 
Iowa— ^CJorpus Jmis cited m Olsen v 
Corporation of New Melleray, 60 
NW2d 832, 836, 245 Iowa 407— 
In re Farlow’s Estate, 60 NW2d 
661, 243 Iowa 15—In re Klein’s Es¬ 
tate, 42 NW2d 593, 241 Iowa 1103 
—In re Lochmiller's Estate, 30 N 
W2d 136, 238 Iowa 1232—In re 
Ankeny's Estate, 28 NW2d 414, 
23 8 Iowa 754—Glider v Melmski, 
25 NW2d 379, 238 Iowa 140— Cor¬ 
pus Juris cited m In re Telsrow’s 
Estate, 22 NW2d 792, 796, 237 
Iowa 672—Shaw v Duro, 14 NW 
2d 241, 234 Iowa 778—In re Hollis’ 
Estate, 12 NW2d 576, 234 Iowa 
761—In re Eiker's Estate, 6 NW 2d 
318, 233 Iowa 315—In re Brooks’ 
Estate, 294 NW 735, 229 Iowa 
485 

Ky—McKinney v Montgomery, 248 
SW2d 719—Marcum v Gallup, 237 
SW2d 862—^Allen v Henderson, 
184 SW2d 885, 299 Ky 92—Mad¬ 
den V Cornett, 160 SW2d 607, 290 
Ky 268—Clark v Johnson, 105 S 
W2d 676, 268 Ky 591 
Mass—O’Brien v Collins, 53 NE2d 
222, 315 Mass 429—Mirick v 

Phelps, 8 NB 2d 749, 297 Mass 250 
Minn—In re Hartz’s Estate, 54 NW 
2d 784, 237 Minn 313 
Miss—Halford v Hines, 79 So 2d 264 
Mo—Glover v Biuce, 265 S W 2d 346 
—Snell V Seek, 250 SW2d 336, 363 
Mo 225—^Wright v Stevens, 246 S 
W2d 817—^Norris V Bristow. 219 S 
W2d 367, 358 Mo 1177, 11 ALR 
2d 725—Baker v. Spears, 210 S W 
2d 13, 367 Mo 601—Buckner v 
Tuggle. 203 SW2d 449, 356 Mo 
718—State ex rel Smith v Hughes, 
200 SW2d 360, 356 Mo 1—Welch 
V Welch, 190 SW2d 936, 354 Mo 
664—Walter v Alt, 162 S W 2d 135, 
348 Mo 53—Callaway v Blanken¬ 
baker, 141 SW2d 810, 346 Mo 383 
—Larkin v Larkin, 119 S W 2d 351 
—Rex V Masonic Home of Mis¬ 
souri, 108 SW2d 72, 341 Mo 689 
McGirl V Wiltz, App, 148 S W 
2d 822 

Neb—In re Parr's Estate, 35 NW2d 
489, 150 Neb 615—In re Farr's Es- 
I tate, 33 NW2d 454, 150 Neb 67— 
In re George's Estate, 15 NW2d 
80, 144 Neb 887, modified on other 
grounds 18 NW2d 68, 144 Neb 
915 

N J—In re Nixon’s Will, 41 A 2d 119, 
13 6 NJEq 242—In re Reynolds' 
Estate. 27 A 2d 226, 132 N J Eq 141, 
affirmed 32 A 2d 353, 133 NJEq 
344 

N T —In re Gatzke’s Will, 58 N T S 2d 
874, 269 AppDiv. 1054—In re Hen- 
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derson’s Will, 1 NTS 2d 871, 253 
App Div 140, motion granted 15 
NB 2d 679, 278 NT 531 
Okl—In re Heitholt’s Estate, 213 P 
2d 865, 202 Okl 351 

Or—In re Urich’s Estate, 242 P 2d 
204, 194 Or 429—In re Porter's Es¬ 
tate, 235 P 2d 894, 192 Or 483 
Pa—In re Quein's Estate, 62 A 2d 909, 
361 Pa 133 

In re Boyd's Estate, 77 A 2d 662, 
168 Pa Super 182 

RI—Brousseau v Messier, 84 A 2d 
60S, 79 RI 106—Marsh v Rhode 
Island Hospital Trust Co , 21 A 2d 
I 540, 67 R I 229—Heroux v Heroux, 
191 A 265, 58 RI 79—Toung v 
Toung, 186 A 901, 66 RI 401— 
Talbot V Bridges, 173 A 72, 54 R I 
337 

Tex—Long v Long, 126 S W 2d 1031, 
133 Tex 96, mandate conformed to, 
CivApp, 129 SW2d 1206, error 
dismissed 138 S W 2d 798, 133 Tex 
623 

Truelove v Truelove, Civ App, 
266 S W 2d 491, error refused— 
Price V Taliaferro, CivApp, 254 
S W 2d 157, refused no leversible 
error—Breeden v Miller, Civ App , 
236 SW2d 225—Olds v Traylor, 
CivApp, 180 S W 2d 511, error re¬ 
fused—Cloudt V Hutcherson, Civ 
App, 175 SW2d 643, error refused 
—Ford v Ross, Civ App, 150 S 
W 2d 144—Moore v Horne, Civ 
App, 136 S W 2d 638, erior dis¬ 
missed, judgment correct—Koger 
V Coker, CivApp, 111 S W 2d 357, 
eiror granted—Shotner v Shofner, 
Civ App , 105 S W 2d 418, error re¬ 
fused 

Utah—In re Hanson’s Estate, 62 P 
2d 1103, 87 Utah 580 
Vt—Central Hanover Bank & Trust 
Co V Proment, 49 A 2d 111, 114 Vt 
623 

Va—^French v Seville, 62 S E 2d 883, 
191 Va 842—Mullins v Coleman, 
7 SE 2d 877, 175 Va 235 
Wash—In re Martinson's Estate, 190 
P2d 96, 29 Wash 2d 912—In re 
Bottger's Estate, 129 P 2d 618, 14 
Wash 2d 676—^Dean v Jordan, 79 
P2d 331, 194 Wash 661—In re 
Swan’s Estate, 74 P 2d 207, 192 
Wash 627 

WVa—Ritz V Kingdon, 79 S E 2d 
123—Ebert v Ebeit, 200 SE. 831, 
120 WVa 722 

Wis—In re Klofanda's Will, 36 NW 
2d 71, 264 Wis 186—In re Ehlke’s 
Will, 11 N.W2d 497, 244 Wi& 1X5 
68 C J p 795 note 1 

What happened at the time of exe¬ 
cution of will iB not oontaroUingi as 
the status of undue influence, by its 
very nature, usually is the result of 
accumulating forces, and it can often 
be shown only by circumstantial evi¬ 
dence 

Miss —Halford v. Hines, 79 So 2d 264. 
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their existence and exercise may be reasonably in¬ 
ferred This does not mean that these issues may 
be established on slight and uncertain evidence, 
or on mere suspicion or conjecture The circum¬ 
stances relied on must be so connected and of such 
probative force as to lead to a reasonable conclusion 
that such influence was exercised Such facts and 
circumstances must, from their nature, savor of 
some act which by reasonable construction may be 
held to indicate a purpose on the part of the pro¬ 
ponent to gam some advantage which would re- 
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dound to his own pecuniary profit To invalidate a 
will on the ground of undue influence, there must be 
some evidence of facts that would justify the in¬ 
ference, at least, that undue influence had been exer¬ 
cised,®^ and the circumstances relied on to establish 
undue influence must be inconsistent with an ab¬ 
sence of undue influence One claiming that the 
will was the product of undue influence is entitled 
to the benefit of any inferences or presumptions 
which may arise from the evidence,®'^ and circum¬ 
stances which raise a legitimate presumption of 


90 Cal—In re Sproston’s Estate, 52 
P 2d 924, 4 Cal 2d 717 

In re Hannam's Estate, 23 6 P 2d 
208, 106 CalApp2d 782—In re 

Bucher's Estate, 120 P 2d 44, 48 
Cal App 2d 465 

Iowa—Gilder v Milinski, 25 NW2d 
379, 238 Iowa 140 

Ky—Madden v Cornett, 160 S W 2d 
607, 290 Ky 268 

Mo —McGirl V Wiltz, App , 148 S W 
2d 822 

N T —In re Wharton's Will, 62 N T S 
2d 169, 270 App Div 670, affirmed 
76 NB 2d 328, 297 NY 671 
Tet—Black v Black, Civ App, 240 
S W 2d 458, error refused no re- 
\ersible error 
68 C J p 795 note 2 
Zrresistihle inference not lequired 
Circumstantial evidence reliod on 
to show undue influence invalidating 
will need not raise inesistible infer¬ 
ence of its exercise 
NY—In re Hill’s Will, 272 NYS 
74, 241 App Div 911 

91 Mo—McGirl v Wiltz, App, 148 
S W 2d 822 

68 C J p 796 note 3 

Undue influence cannot be estab¬ 
lished by mere inference, even though 
circumstances may tend to do so 
Ill —Hockersmith v Cox, 95 N E 2d 
464, 407 Ill 321 

92. Ala—Locke v Sparks, 81 So 2d 
670 

Cal —In re Leahy’s Estate, 64 P 2d 
704, 5 Cal 2d 301 

In re Dunne’s Estate, 278 P 2d 
733, 130 Cal App 2d 216—In re 

Washington’s Estate, 235 P 2d 60, 
116 Cal App 139—In re Fraser’s 
Estate, 170 P 2d 704, 75 Cal App 2d 
99—In re Shields’ Estate, 121 P 2d 
795, 49 Cal App 2d 293—In re Al¬ 
lan’s Estate, 69 P 2d 425, 15 Cal 
App 2d 272—^In re Peterson's Es¬ 
tate, 67 P2d 584, 13 Cal App 2d 709 
—In re Ea'ston’s Estate, 36 P 2d 614, 
140 Cal App 367 

<ja—Whitfield v Pitts, 53 S B 2d 649, 
205 Ga 259 

Iowa —In re Heller’s Estate, 11 N W 
2d 686, 233 Iowa 1366 
Kan—Smith's Estate v Davis, 212 
P2d 322, 168 Kan 210—In re Hall's 
Estate, 196 P2d 612, 165 Kan 466 


Ky —Kiefer’s Ex’r and Ex’x v Deibel, , 
166 S W 2d 430, 292 Ky 318 
Md —Stockslager v Hartle, 92 A 2d 
363, 200 Md 544—^Koppal v Soules, 
66 A 2d 48, 189 Md 346—Drury v 
King, 32 A 2d 371, 182 Md 64 
Mass—Flynn v Prindeville, 98 NE 
2d 267, 327 Mass 266—O’Brien v 
Collins, 53 NB2d 222, 316 Mass 
429—Minck v Phelps, 8 N E 2d 
749, 297 Mass 250—Briggs v Wes¬ 
ton, 2 NE2d 466, 294 Mass 452 
Minn—Appeal of Borstad, 46 N W 2d 
828, 232 Minn 365—^In re Schu¬ 
macher’s Estate, 39 NW 2d 604, 229 
Minn 382 

Mo—Glover v Bruce, 265 S W 2d 316 
—Baker v Spears, 210 S W 2d 13, 
357 Mo COl—Walter v Alt, 152 S 
W2d 135, 348 Mo 53—Rex v Ma¬ 
sonic Home of Missouri, 108 S W 
2d 72, 341 Mo 589 

Neb—In re Maruska’s Estate, 64 N 
W2d 734, 158 Neb 723—In re 

O’Donnell's Estate, 64 NW2d 116, 
158 Neb 6S3—In re Fehrenkamp's 
Estate, 48 N W 2d 421, 154 Neb 
488—In re Thompson’s Estate, 44 
NW2d 814, 153 Neb 375 
N J —In re Harr’s Estate, 73 A 2d 76, 

S N J Super 3 

Ohio—Spidel V Warrick, App, 78 N 
E 2d 746 

Okl —Toombs v Matthesen, 241 P 2d 
937, 206 Okl 139—^In re Wilkins' 
Estate, 185 P 2d 213, 199 Okl 249 
Tex —Shoubrouek v Welch, Civ App , 
271 S W 2d 704, refused no reversi¬ 
ble error 

Wash—In re Mitchell’s Estate, 249 
P2d 386, 41 Wash 2d 326—In re 
Bottger's Estate, 129 P 2d 618, 14 
Wash 2d 676—^In re Biadley’s Es¬ 
tate, 69 P 2d 1129, 187 Wash 221 
Wis —In re Scherror’s Estate, 7 N W 
2d 848, 242 Wis 211 

There must he a solid foimdation 
of established facts on which to rest 
an inference of the existence of undue 
influence 

Neb—In re O’Donnell’s Estate, 64 N 
W 2d 116. 158 Neb 583 

93- Ala—Cook V Morton, 1 So 2d 
890, 241 Ala 188 

Cal—In re Bucher's Estate, 120 P 2d 
44, 48 Cal App 2d 465—^In re Al¬ 
lan’s Estate, 59 P 2d 425, 16 Cal 
App 2d 272 


Iowa—In re Lochmiller’s Estate, 30 
NW2d 136, 238 Iowa 1232 
N Y —In re Henderson's Will, 1 N T 
S 2d 871. 253 App Div 140, reargu¬ 
ment denied 1 N Y S 2d 867, 253 
App Div 869, motion granted 15 N 
E2d 679, 278 NY 531—In re Rich¬ 
ards’ Will, 292 NYS 384, 249 App 
Div 793, motion denied 12 N E 2d 
575, 276 NY 560, affirmed 13 N E 
2d 455, 277 NY 520 
Tex—Koger v Coker, Civ App, 111 
SW2d 357—Taylor v Small, Civ 
App, 71 S W 2d 895, error dismiss¬ 
ed 

68 C J p 796 note 5 

94. Mo—Bushman v Barlow, 292 S 
W 1039, 316 Mo 916 

95. NY—In re Dowdle’s Will, 231 
NYS 320, 224 App Div 450 

96. Cal —In re Washington’s Estate 

253 P2d 60, 116 Cal App 2d 139— 
In re Doty’s Estate, 201 P 2d 823, 
89 Cal App 2d 747—In re Fraser’s 
Estate, 170 P 2d 404, 75 Cal App 2d 
99 

N J—In re Merkel’s Will, 134 A 340, 

4 N J Misc 656 

NY—In re Stein’s Estate, 21 N Y S 
2d 102, 174 Misc 465 
Okl —In re Heztholt’s Estate, 213 P 
2d 865, 202 Okl 351 

Va—Croft V Snidow, 33 S E 2d 208, 
183 Va 649—^Mullins v Coleman, 7 
SE2d 877, 175 Va 235 
Wis —In re Dobson's Will, 46 N W 2d 
758, 258 Wis 587 

WVa—Ritz v Kingdon, 79 S B 2d 
123 

Beaefloiaory lu positiooi. to help testa¬ 
tor 

Pact that person who allegedly ex¬ 
erted undue influence on the maker 
of a will was m position to do nice 
things for the testator is equally 
consistent with theories of innocence 
and of wrongdoing on part of such 
person, and, thus, there must in ad¬ 
dition be some evidence of tangible 
nature that such influence was in 
fact exercised. 

Tex —Price v Taliaferro, Civ App , 

254 S W 2d 157, refused no reversi¬ 
ble error 

97. Cal—^In re Abert's Estate, 204 
P2d 347, 91 Cal App 2d 50 

Neb—^In re George’s Estate, 15 NW 
2d 80, 144 Neb. 887, modified on 
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fraud, and are not explained in any way, are suffi¬ 
cient to sustain a finding of fraud 

The relationship between the testator and the 
beneficiary, as discussed supra §§ 252, 253, the par¬ 
ticipation of the beneficiary in the preparation and 
execution of the will, supra § 254, the nature of 
the distribution made by the will, supra § 255, op¬ 
portunity and disposition to exercise undue influence, 
supra § 256, declarations of the testator and others, 
supra § 257, the physical and mental condition of the 
testator, supra § 258, secrecy as to the execution or 
terms of the will, supra § 259, and prior wills, supra 
§ 260, are among the facts and circumstances which 
are to be given significant weight in determining 
whether the will was the product of undue in¬ 
fluence 99 Fact that the alleged wrongdoer had 
the power or ability to control the testamentary act 
may be established by a variety of circumstances, 
such as control over the decedent’s business affairs, 
dependency of the decedent on the beneficiary for 
care and attention, or domination on the part of the 
beneficiary and subserviency on the part of the 
testator ^ 

The circumstances may be such that, taken to¬ 
gether, they are sufficient to establish undue in¬ 
fluence, although each circumstance by itself would 
be insufficient to support such a conclusion 2 Ac¬ 
cordingly, It is only when considered in connection 
with other circumstances that weight is given to 
prior hostility between the proponents and the con¬ 
testants ,2 that the testator did not have independ¬ 
ent advice,^ a departure by the diaftsman of the 


will, in one clause, from the instructions of the 
testator the failure of the attorney who drafted 
the will to question the testator privately,® the 
failure of the proponent, charged with exercising 
undue influence, to testify,7 the fact that the bene¬ 
ficiaries advised the testator to bring a suit against 
one of the contestants,® the failure of the attesta¬ 
tion clause to contain any negation of undue in¬ 
fluence ,9 the failure of a stranger, before consent¬ 
ing to be a beneficiary, sufficiently to inquire of the 
testatrix concerning the situation of her piopeity 
and her relation to her next of kin,l9 general good 
or bad treatment of the testator,the fact that a 
beneficiary knew that the testator had made a wilU^ 
or intended to make a will containing provisions in 
his favor,19 the testator’s belief in spiritualism, 
belief of the husband that he would survive his vife 
who was chief beneficiary under his will,i® the fact 
that the testator’s wife requested him to appoint her 
executrix of his will,i® the fact that the testator 
lived with the beneficiary ,17 suspicious circum¬ 
stances in the conduct of a legatee toward the tes¬ 
tator assent of the proponent to ccitam legacies 
in the will,19 or the fact that the testator be¬ 
lieved the devisee to be his child, which in fact he 
was not 20 

The fact that the testator himself drew up the 
will has been held to be convincing evidence of the 
absence of undue influence 21 An unexplained inter 
vivos transfer of property by the testator to the 
person alleged to have exercised undue influence is 
a circumstance tending to prove undue influence 22 
A meaningless or inconsistent statement in the will 


other grounds 18 NW2d 68, 144 
Neb 915—In re Bowman's Estate, 
9 N‘W2d 801, 143 Neb 440 
68 C J p 796 note 9 

98. N T —Swenarton v Hancock, 9 
AbbNCas 326, modified on other 
grounds 22 Hun 38, afflimed 84 NT 
653, 9 Abb NC 326 

99. Cal—In re Abert’s Estate, 204 
P2d 347, 91 Cal App2d 50 

Conn—Lee v Horngan, 98 A 2d 909, 
140 Conn 232. 

Ga—Northw’estern University v 

Crisp, 88 SE2d 26, 211 Ga 036— 
Bowman v Bowman, 55 S E 2d 298, 
205 Ga 796 

Utah—In re Lavelle's Estate, 218 P 
2d 372 

Tev—Truelove v, Truelove, CivApp, 
266 S W 2d 491, error refused 
"Wash—In re Schafer's Estate, 113 P 
2d 41, 8 Wash 2d 517 

1 Cal —In re Washington's Estate, 
253 P2d 60, 116 Cal App 2d 139 

2 Ind—Workman v Workman, 46 
NE2d 718, 113 Ind App 245 

Ky—^Welch's Adm'r v. Clifton, 172 


SW2d 221, 294 Ky 514, 148 A L R 
1220—Hanna v Eiche, 79 S W 2d 
950, 258 Ky 282 

Tex —Barksdale v Dobbins, Civ App , 
141 S W 2d 1035, error refused 

68 C J p 783 note 53 

3 Wash—In re Swan’s Estate, 74 
P 2d 207, 192 Wash 627 

68 C J p 783 note 54 

4. Cal —In re Tamagno’s Estate, 33 
P 2d 38, 139 Cal App 69 

5. SC —Tomkins v Tomkins, 17 S 
CL 92. 19 AmD 656 

6. Pa—In re Bhare's Estate, 88 Pa 
Dist & Co 191, 4 Fiduciary 246, 
17 Som Leg J 1. 

7. Mo—Byrne v Fulkerson, 162 S 
W 171, 254 Mo 97 

8. Iowa—In re Ilenne’s Will, 189 N 
W 776, 194 Iowa 938 

9 Wis—In re Emerson’s Will, 198 
NW 441, 183 Wis 437 

10 NT—Matter of Clausmann, 44 
Hun 630, 9 NT St 182 

11. Pa—Tawney v Long, 76 Pa 106 
—McMahon v Ryan, 20 Pa 329 
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12 Va—Mullins v Coleman, 7 SE 
2d 877, 175 Va 235 

68 C J p 783 note 61 

13 NT—Matter of Cninell’s Will, 
60 NTS 53, 43 App Div 211 

14. Mich—In re Saunders' Estate, 
209 NW 75, 235 Mich 342 

15. Ill—Ater v McClure, 161 NE 
129, 329 Ill 519 

16 N J—Black V Foljambe, 39 N T 
Ecl 234 

17 Mich—In re Carlson’s Ustatc, 
187 NW 284. 218 Mich 202 

68 C J p 7S3 note 66 

18. N J —Matter of Gleespin’s Will, 
26 N JEq 523 

19. Cal —In re Brooks’ Estate, 54 
Cal 471 

20 N C—^Howell V. Troutman, 53 N 
C 301 

21 NT—In re Wallace’s Will, 265 
NTS 898, 148 Misc 867 

22 Cal —In re Washington’s Estate, 
253 P2d 60, 116 Cal App 2d 139 
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IS not evidence of undue influence The fact that 
the lawyer who drafted the will and the witnesses to 
its execution observed no undue influence is not 
conclusive as to the absence of undue influence ^4 

Testimony of legatee The testimony of the lega¬ 
tee, charged with having obt^uned the will by undue 
influence, unless contradicted by some other credible 
testimony,25 or discredited by its improbability,^® 
Cemnot be arbitrarily disregardedj27 and it has been 
held, in the absence of contradicting evidence, that 
his testimonv may be sufficient to sustain a findmg 
that undue influence was not exerted,^8 and this 
IS liuc, ahhough the circumstances of the case, 
buch as a confidential relationship between the tes¬ 
tator and beneficiary, might raise a presumption of 
undue influence ^3 

Failiuc to cl ongc or revoke will Although con- 
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elusive weight should not be given it,^® the fact that 
a testator having the capacity and ability to do so 
failed for a substantial period of time to change 
or revoke a will alleged to be the product of undue 
influence negatives the claim of undue influence 

Pfoof of fofinal crecution Under conditions giv¬ 
ing rise to a presumption against the validity of the 
will, mere foimal proof of the execution is insuffi¬ 
cient to show the absence of undue influence ^2 

Opinion evidence has been declared to be entitled 
to consideration only as far as it is sustained by 
facts 

Remote matters. Matters occurring a long time 
after the execution of the will have been held to be 
entitled to Lttle weight 24 in the absence of con¬ 
necting evidence, circumstances not relevant to the 
issue of undue influence have no weight 25 


23 Kan—In re Pall’ster’s Estate, 
152 r 2d 61, 159 Kan 7 

24 Minn—In re Olson’s Estate, 35 
N W2d 420, 227 Mum 289 

25 NJ—In le Coopei’s Will, 71 A 
676, 75 N J E(i 177, afllrmed 75 
\ 1100, 7b N JEq 614 

68 C J p 781 note 75 

26 N J —In re Cooper’s Will supra 
K Y —In re Matter of Spratt’s ^Vlll, 

22N‘YS 1092, 11 Misc 218, 

Ld on othei giounds 38 NYS 329, 
4 App Div 1 

27 N J —In re Cooper's Will, 71 A 
670 75 NTEq 177, affirmed 75 A 
1100, 76 N JBq 614 


28 NJ—Grant v Stamler, 59 A 
890, 68 N J Eq 555 

29. NJ—In re Eatley’s Will, 89 A 
776, 82 N JEq 591 

30 Cal—^In le Hettermann’s Estate, 
119 P2d 788, 48 Cal App 2d 263 

68 C J p 784 note 83 

31 Cal —In re Hettermann’s Estate, 
supra 

Colo —In re Piercen's Estate, 195 P 2d 
725, 118 Colo 264—In reBiantner’s 
Estate, 169 P 2d 326, 115 Colo 133 

Mich—In le Livingston’s Estate, 295 
NW 343, 295 Mich 637 

NJ—In le Alpei’s Will, 60 A 2d 320, 
142 NJEq 529, afhimed 65 A 2d 
736. 2 N J 104 


Minn—In le Wilson's Estate, 27 N 
W 2d 429, 223 Minn 409 

pa—In re Buck's Estate, Orph, 53 
Dauph Co 412 

WVa—Ebert v Ebert, 200 SE 831, 
120 W Va 722 

68 C J p 781 note 84 

32 RI—Letts V Holgate, 165 A 
222 53 RI 198 

33. NJ—Moor’s Ex'rs v Bla\i\elt, 
15 N JEq 367 

34 NJ—In le Tumson’s Will, 00 A 
695, 83 N J Eq 277, affirmed 03 A 
1087 

68 C T p 784 note 82 

35 Mo—Snell v Seek, 250 S W 2d 
336, 363 Mo 225 
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Wax . 

Way 
Wci> bill 
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Way leave . 

W D 

Wc . 
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Wealth 
Wear . ... 

Wear and tear 
Wear of the creek 
Wearing apparel . . 

Weather . 

Weathering . 

Webster’s unabridged dictionary 
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Wedlock ... 

Weed 
Week .. 
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Wiener 
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Wife 
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Wholly 
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Whom it may concern 
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Wild 
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Whorehouse 
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. . 616 
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616 

Willfully 
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616 

Willfulness 
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INDEX TO 

WATERS 


A1 andoned personal property, § 181 
A'bandonment, 

See, also, Forfeiture, geneially, post 
Appiopnation, § 170, p 909, § 193, p 994 
Benefit of judgment, § 203, p 1033 
Defenses, § 197 
Effect of. § 193, p 1000, n 42 
Evidence, § 201, p 1016 
Inchoate lights, § 173, p 921 
Judgment, amendment, etc, § 203, p 1028 
Prior rights, burden of pi oof, § 201, p 1014 
Questions of law and fact, § 203, p 1020 
Weight and suflacieiicy of evidence, § 201, p 
1016 

Burden of pioof, § 101, p 784 
Bams, § 147, p 865 
riowage of lands, lights, § 24 
Granted rights, § 212 

Inchoate lights, appiopnation, § 173, p 021 
Iiiigation, d.stiibution and supply ot ^vcltcl, 
§ 352, p 404 

Irrigation district fianchise, § 338 
Irrigation ditch, paiol license, § 219 
Irngation lights of way, piocoeclings to acqmie, 
§ 349, p 389 

Llunicipal contract for supply of watoi, § 272 

IMimicipal water woiks, § 240 

Nonuser, 

Power to legiilate water company lates as, 
§ 292 

Water rights previously acquired by munici¬ 
pality, § 228 

Point ol diveismn, suit to change, pnoiity, § ISO, 
p 970, n 11 
Prescription, § 161 
llescivod iiiilits, § 215 
Rehcuoir, piescuption, § 1C4, n 38 
Ptetuin waters, § 185, p 959, n 2 
Right oC way, 

Iiligation pmposes, § 349, p 395 
Municipal pipe line, § 242, p 5G 
Subterranean waters, intent, § 101, p 7SG, n 29 
Suilace watoi s, drainage lights, § 120 
Termination of granted, rights, § 212 
AbatcMiient, 

Diveision, § G6 

Obstiuctioii and detention, § 23 
Pollution, 

Belenses, § 54 
Summary proceedings, § 53 

Abnormal lainXall, flooding lands, defenses, § 36(5), 
n 5 

Abnormality, fl(Kid waters, § 112, n 3 
Abolishment ot water district, § 243(9) 

Abrogation, 

Municipality's option to purchase existing water 
system, § 237, p 30 

Riparian rights, common-law doctrine, § 6 


Absence of negligence, pollution, defenses, § 54 
Absolute immunity, pollution, § 43, p 689 
Absolute owneiship, appropriation, § 181, p 944 
Absti action, appropiiation, actions, § 194, p 1002 
Abundant water, prescription, § 159, p 884 
Abuse of fianchise, public service water company, 
forfeiture, § 253 
Abuse of right, 

Flowage of lands, § 29, p 648 
Riparian rights, § 11 

Abutting piopeity owners, defined, § 242, p 54, n 43 
Acceleration of flow, 

Aitificial channels, injuries from change in couise 
of stream, § 134, n 16 
Surface waters, § 116, p 815 
Acceptance, 

Contracts as to rates and charges, § 287, p 167 
Leases, § 224 

Service, pel sons outside municipal limits, § 278, 
p 141 

Access, 

Gieat ponds, § 110 
Lakes and ponds, § 105 
Stieam, iiparian lights, § 8 
Accidental bursting, dams, § 153 
Accidental damages, aitificial channels, liability, 

§ 130, p 849 

Accidental floods, obstruction and detention, § 19 
Accidents, 

Artificial channels, injuries from, § 133 
Irrigation purposes, excuses for failure to supply 
water, § 366, p 439 

Stoppage of flow, Lability for damage from, § 310 
Accord and satisfaction, rates and charges, pioceed- 
mgs for collection, § 304 
Accounting, 

Irrigation and ditch companies, stock subsciip- 
tion and pui chases, § 343, p 367 
Municipal purchase of existing water system, 

I 239 

Rates and charges, 

Proceedings by private consumer to recover, 

§ 307, p 220 

Wrongfully taken water, § 306 
Water district subject to jurisdiction, control and 
regulation of public utilities commission, 

§ 243(1), n 43 
Accretions, 

Appropriation states, equitable appoitiomnent, 
§ 170, p 911 

Bed and banks of stream, § 76 
Deeds and conveyances, § 206 
Lakes and ponds, § 108 
Obstiuction and detention, § 17, n 76 
Snows, riparian rights, § 9 

Accrued damages, flooding lands, occasional injury, 
§ 38, p 683 

Accrued method, appropriation, § 177, n 51 

1147 



WATERS 


Accumulations, §§ 141-143, pp 856, 857 
Heavy rams, § 4, p 603 
Raan water and eavesdrip, § 124 
Surface waters, § 112, n 89, § 116, p 815 
Injunction, § 128, p 835 

Accunaulative tax, irrigation distiicts, § 334, p 341 
Accuracy o-f water meter, § 280, p 151 
Presumptions, § 307, p 223 
Accustomed channel, obstiuction and detention, § 15 
Accustomed channel flow, ripanan lights, § 9 
Accustomed level, lakes and ponds, § 106 
Acids, pollution, § 49 

Acknowledgment, deeds and conveyances, § 208 
Acquiescence, 

Appropriation, § 157 

Actions, defenses, § 197 

Construction and operation of plant, pollution, de¬ 
fenses, § 55, pp 713, 714 

Consumeis, public service water companies, in- 
stallauon on seivice connections, § 257, p 109 
Diversion, defenses, § 68, p 737 
flooding lands. 

Defenses, § 36(5) 

Injunctive relief, defenses, § 37, p 675 
Implied licenses, § 219 

Prorating of distribution and supply to irriga¬ 
tion, § 359 

Public service water companies, loss of exclusive 
rights, § 252 

Secondary appropriation, estoppel, § 193, p 999 
Acquisition, 

Mechanical and manufacturing puiTposes, § 370 
Municipal water works and districts, post 
Pollution right, § 50 

Prior right, appiopiiation for wasteful and non- 
beneficial puipose, § 186, p 966 
Property, iriigation and ditch compames, § 345, 
p 376 

Public supply, § 228 
Rights of way, 

Appropriation, § 102, p 990 
Irrigation purposes, § 349, p 388 
System, reasonableness of rates of water com¬ 
panies, § 293, p 182 
Water districts, § 243(5), p 74 
Water rights for irrigation works, § 348 
Acre feet, 

Equitable apportionment, § 170, p 911 
Units of measurement, § 186, p 964 
Act of God, 

Accumulation and storage, § 141 
Artificial charmels, injuries from change of course 
of stream, § 134 
Dam, 

Breakage or overflow, § 153 
Actions, § 156 

Liability of municipality, § 309, p. 239 
Injuries, § 148 

Possibility of interference, § 148 
Unpiecedented storm or rainfall, § 18 
Diversion, § 59 
Plooding lands, 

Burden of proof, § 36(9) 

Defenses, § 36(5) 

Questions of law and fact, § 36(10) 

Floods, § 20, p. 630 

Burden of proof, § 20 j 


Act of God—Continued 

Injuries incident to supply and use of water, 
§ 312, p 246 

Liability for injuries, § 29, p 649, n 30 
Natural flow of stieain, deprivation, § 15 
Pollution, § 48 

Prescription, interruptions, § 161 
Riparian rights, natural flowage, § 9 
Surface waters, action for damages, § 127, p 829 
Actions, 

Accumulation and storage, § 143 
Appeals, generally, post 
Appropriation, generally, post 
Artificial channels, injuries to, § 135 
Assignment of water stock certificates, setting 
aside, § 343, p 367 
Bed and banks of streams, § 83 
Defenses, generally, post 
Deprivation of wateis, § 31 
Diversion, generally, post 
Ejectment, generally, post 
Eminent domain, genei*ally, post 
Escaping waters, § 143 
Flooding, § 36(1) 

Nature and form, § 36(2) 

Flowage of lands, §§ 31-38, pp 651-685 
Acquisition of light, § 25, p 636 
Instituted by owner of land flowed, § 25, p 
637 

Ice removal, § 386 
Injunctions, generally, post 
Injuries incident to supply and use, § 312, pp 
243-250 

Injuries to owners of irrigation works, § 351 
Irrigation, establishment and protection of rights, 
§ 317, pp 260-264 
Irrigation districts, 

Bondholders, § 331, p 323 
By or against, § 321, p 304 
Proceedings for dissolution, § 338 
Irrigation purposes, liabilities and injuries inci¬ 
dent to supply and use, § 367, pp 441^50 
Irrigation works or easement, injuries to, § 351 
Lakes and ponds, § 111 

Liabilities and injuries incident to supply and 
use, § 312, pp 243-250 

Lien for water rates and charges, enforcement, 

§ 308, p 233 

Mechanical and manufacturing purposes, injuries, 

§ 375 

Obstiuction and detention. 

Natural flow, § 15 
Persons liable, § 22 
Pollution, generally, post 

Private consumer, excess charges, 8 307, p 220 
Public and municipal water supply, proceedings 
to protect rights, § 233 
Quiet title actions, riparian rights, § 14 
Rates and charges, amounts due, §§ 303-307, pp 
214r-228 

Ripanan nghts, determine and protect, § 14 
Sale of water for irngation, recovery of rates 
and charges, § 363, pp 426, 430 
Subterranean water, 

Injuries, § 98 

Obstruction or diversion, § 96 


1148 



WATERS 


Actions—Continued 

Supply and distribution of water to municipality, 

§ 276. pp 133-138 
Surface waters, post 

Water district tax oi assessment, attack on, § 243 
(7), p 87 

Water districts, by or against, § 243(8) 

Water power companies, injuries incident to sup¬ 
ply or use, § 382 

Wrongful discontinuance of service, § 307, p 226 
Acts, 

Extent of appropriation, § 186, p 964 
Piescriptive right, loss or termination, § 166 
Unlawful diversion, buiden of proof, § 101, p 783 
Actual application to useful purpose, appropriation, 

§ 172 

Actual cost, determining reasonableness of rates and 
chai*ges, § 289, p 175 
Actual damage. 

Pollution, necessity, § 54, p 700 
Subterranean waters, § 102 
Actual diversion, actions, § 67, p 730 
Actual existence, lakes and ponds, § 107 
Actual notice, appropriation, § 176 
Actual occupation or use, prescription, § 159, p 878 
Actual usage, appropriation, § 188 
Ad quod damnum, obstruction and detention, actions 
for damages, § 36(1) 

xVdditional burden, change of use, § 210, p 1054 
Additional land, irrigation, § 186, p 970 
Additional public supply, order requiring as supported 
by finding, § 229 

Adequate remedy at law, flooding lands, injunction, 
§ 37 

Adequate supply, 

Prescription, § 159, p 884 

Private company’s duty in furnishing to com¬ 
munity, § 278, p 145 

Public service water company franchise forfeited 
for failuie to furnish, § 253 
Adjoining landowners, 

Appropriation, § 171 
Artificial channels, § 129, p 843 

Joint construction, § 130, p 848 
Dams, § 145 

Liability of consumer for injuries caused to by 
leak in seivice pipe, § 309, p 237 
Subterianean waters, reasonable use, § 93, p 772 
Adjoining lands, injuries to lands adjoining irrigated 
tract, § 365, p 434 

Adjoining municipalities, supply and distribution of 
water, § 265, p. 118 

Adjudication, appropriation, necessity, § 180, p 937 
Administration of laws, irrigation, § 315 
Administrative approval, point of diversion, change, 
§ 189, p 979 

Administrative ofiices, water district commissioner, 
§ 243(4) 

Administrative proceedings, appropriation, actions, 
§ 194, p. 1001 

Administrative questions, rate charged for furnishing 
water for municipal purposes, § 275 
Administrative remedies, regulation of water supply 
to public, S 280, p 153 
Admissibility of evidence, 

Appropriation, § 201, p 1015 
Artifiaal channels, { 137 


Admissibility of evidence—Continued 

Bed and banks of stream, ownership, § 83 
Diversion, § 67, p 732 

Injunctive relief, § 68, p 739 
Flooding lands, § 30(9), § 37, p 678 
Issues, proof and variance, § 36(8) 

Flowage of lands, § 32 
Damages, § 25, p 639 

Injuries incident to supply and use, § 312, pp 245, 
247 

Iriigation districts, 

Actions by or against on bonds, § 331, p 325 
Tax assessment proceedings, § 335, p 347 
Irrigation purposes, liabilities and injuries inci¬ 
dent to supply and use, § 367, p 445 
Irrigation rights, establish and protect, § 317, p 
263 

Irrigation works, damages or injuries to, § 351 
Municipality, water supply contract, § 276, p 137 
Municipality or water company failing to furnish 
water to consumer, § 281, p 156 
Point of diversion, application for change, g 189, 
p 981 

Pollution, § 54, p 705 
Rates and charges, 

Proceedings for collection, § 304 
Wrongful discontinuance of water service, 

§ 307, p 227 

Right to use or be furnished, § 225, p 1076 
Sale of water foi imgation, review of orders of 
I ate fixing body, § 363, p 427 
Subterranean waters, pioceedmgs and relief, 

§ 101, p 784 
Surface waters, 

Actions for damages, § 127, p 829 
Injunction, § 128, p 837 

Tax deeds, quieting title by or against watei dis¬ 
trict, § 243(7), p 88, n 16 
Unreasonable rates, pioceedmgs for relief, § 295, 
p 195 

Water districts, action by or against, § 243(8) 
Adoption, riparian rights, common-law doctrines, § 6 
Advance payment, rates and charges, § 302, p 213 
Disci imination, § 297, p 204 
Adverse claims, riparian rights, § 8 
Adverse exercise of easement, flowage of lands, § 26 
Adverse possession Prescnption, generally, post 
Advertisements, water district bonds sale, § 243(6), 
p 79 

Affidavits, subterranean waters, evidence, § 101, p 785 
Affirmative acquiescence, appropriation, § 157 
Affirmative defenses Defenses, post 
Affirmative easements, artificial lakes, § 129, p 844 
Affirmative relief, appropriation, pleading, § 200 

After-acquired property, 

Deeds and conveyances, § 210, p 1048 
Public service water companies, mortgages, g 259 
After-acquired rights, mortgages, § 218 
Agents, 

Individual citizen, municipality as agent fo-r in 
contracting for supply of water, § 265, p 116 
Irngation and ditch companies, § 344 
Irrigation districts, power to employ, § 321, p 205 
Water companies, contracts with consumeis, 
§ 279, p 148 
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Agieements, 

Prior appropriator, limiting amount of water, 
§ 186, p 063 
Use, prescription, § 162 

Agricultural lands, 

See, also, Irrigation, generally, post 
Amount necessary, appropiiation, § 186, p 967 
Appropriation, rights of way, § 192, p 000 
Drainage beyond amount reasonably necessary* 
§ 100, n 13 

Equal rights of riparian propiietois, § 314, n 25 
Flooding, damages, § 38, p 684 
Lakes and ponds, § 105 
Pollution, 

Pleading damages, § 54, p 703 
Rendering unfit, § 43, p 687 
Subteiianean wateis, damages, evidence, § 101, 
p 784 

Surface wateis, artificial diainage, § 116, p 811 
Agricultural to municipal use, prioiities, § 188, n 15 
Airpoits, iriigation distiicts, lease, § 321, p 208, n 21 
Alaska, piior appiopriation, § 167, n 15 
Allegation of power, authority to regulate matter con¬ 
nected with water serwice, § 280, p 151 
Alleys Stieets and alleys, generally, post 
Allocation of damages, surface wateis, actions, § 127, 
p 830, n 2 

Allotment ot water rights, irrigation distiicts, benefits 
for piiiTiose of taxation, § 333, p 332 
Allowances, mumcipal pui chase ot existing watci 
system, § 238, p 41 
Alluvion, 

Bed and banks of stream, § 76 
Grant, § 84 
Alteration, 

Dam flow, § 148, n 42 
Natural watercourses, § 4, p 597 
Water district, § 243(9) 

Alternate use, time of use, § 187 
Alternative method, appropriation, § 174 
Altitude, duty or quantity needed for iiiigation, 
§ 186, p. 971 
Ambiguities, 

Franchise of public service water company, § 251 
Language, notice of appiopiiation, § 176 
Mumcipal contract foi supply of water, § 271 
Reservations, grants, § 214 
Amendment, 

Appropriation, application for permit, § 180, p 
935 

Chaiteis, irrigation and ditch companies, § 342 
Amendment of pleadings, 

Flooding lands, injunctive relief, § 37, p 677 
Flowage of lands, § 32 
Amount, 

Beneficially used, appropriation, § 186, p 966 
Calender year, prescription, § 165 
Claimed, appropiiation, notice, § 176 
Excess of needs, use or disposal, § 186, p 968 
Habitually withdrawn, prescription, § 16 >, n 70 
Irrigation consnniei entitled, § 352, p 407 
Necessary for purposes of appropriation, § 186, p 
067 

Priority extends, appiopiiation, § 186, p 963 
Rates and charges, generally, post 
Stoiage, appropriation, § 186, p 972 


Amount—Continued 

Subterranean waters, 

Excessive awaid, § 101, p 786, n 28 
Use, § 93, p 767 

Anchorage right, lakes and ponds, § 105, n 82 
Animals, 

Heiding on irrigation right of way, damages, 
§ 351 

Watering, riparian rights, leasonableness of use, 
§ 12 

Annexation of tenitoiy, 

Municipal power to regulate rates and chaiges, 
§ 292 

Municipality’s acquisition of town’s watei system, 
§ 236 

Annexation to land, natural flow of stream, right, § 15 
Annoyance, 

Obtaimng water after shutting oft of supply, dam¬ 
ages, § 281, p 157 

Subterranean waters, compensation, § 102 
Annual contract, municipality for supply of water, 
§ 268 

Annual flooding, obstruction and detention, successive 
actions, § 36(1) 

Annual rainfall, appropriation, fluctuating question, 
§ 170, p. 909 
Answer, 

Appiopriation, § 200 
Diveibion, § 67, p 732 

Injunctive relief, § 68, p 738 
Flooding lands, § 36(7) 

Pollution, § 54, p 704 

Surface waters, actions for damages, § 127, p 829 
Anticipated event, bridges, trestles, cuheils, etc, neg¬ 
ligence, § 20, p 629 
Anticipated injury, 

Diversion, injunctive relief, § 68, p 736 
Suiface wateis, injunction, § 128, p 836 
Anticipated obligations, water districts, powei to laise 
funds by taxation to meet, § 243(7), p 83, n 58 
Anticipated overflow, liability foi injuries, § 29, p 649, 
n 34 

Anticipatory breach of contract, irngation company’s 
failure to supply water, § 306, p 437 
Antiquity, natural watei courses, § 4, p 597 
Apartment houses, rates and chaiges, 

Classification for purpose of, § 297, p 202, n 24 
Mimmum water chaige, application, § 300, n 3 
Pei sons liable for payment, § 302, p 213 
Single point meter seivice, § 302, p 211 
Apparatus, water works distiict, contract for pui- 
ebase, § 243(6), p 78 
Appeals, 

Absence, conclusiveness, § 203, p 1029, n GO 
Application for peimission to obtain water sup¬ 
plies, § 229 

Appropiiation, § 204, p 1035 

Service of notice, § 204, p 1037 
Board or commission order regulating water sup¬ 
ply to public, § 280, p 153 
Certiorari, geiiorally, post 
Dismissal, appropriation action, § 204, p 1039 
Flowage of lands, assessment of damage, § 25, p 
640 
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Appeals—Continued 
Irrigation distiicts, 

Confirmatory proceedings, 

§ 319(5) 

Issue and sale of bonds, § 328 
Inclusion or exclusion of land aftei oiganiza- 
tion, § 319(3), p 282 

Proceedings to determine validity of organi¬ 
zation, § 319(4) 

Taxes, § 335, pp 343-347 
Oideis looking to protection of public watei sup¬ 
ply, § 232, p 20 

Point of diversion, proceedings for change, § 189, 
pp 970, 983 

Public service water companies. Older of public 
seiwice commission, § 261 
Quo waiianto, 

Iiligation districts, proceedings to deteimine 
validity ot organization, § 319(4) 

Water districts, leview of proceedings to or¬ 
ganize, § 243, p 66 
Rates and charges, 

Ordeis of commission regulating, § 296, p 108 
Public utility commission's order fixing, § 290 
Reasonableness, § 289, p 176 
Scope, appropriation, § 204, p 1038 
Suiface waters, actions for damages, § 127, p 832 
Water distiicts. 

Apportionment of assessment, § 243(7), p 87 
Benefits to be assessed, § 243(7), p 85 
Inclusion of land, § 243(4) 

Review of proceedings to organize, § 243(2), 

p 66 

Application Petition, generally, post 
Appoi tionment, 

Bed and banks of stream, § 71 
Deeds and conveyances, rights and pii^ileges, 
§ 210, p 1051 
Diveision, damages, § 69 
Expenses, dams, § 147, p 864 
Irrigation district bonds, payments, § 330 
Obligations, water districts, § 243(6), p 77 
Appiaisal, existing water system beJore piu chase by 
municipality, approval by municipal olliceis, § 238, 
p 41 

Appiopriation, §§ 157-103, pp 873—1001 

See, also. Prescription, generally, post 
Abandoned personal piopeity, § 181 
Abandonment, ante 
Absolute ownership, § 181, p. 944 
Abstracting, § 194, p 1002 
Accrued method, § 177, n 51 
Acquiescence, § 157 
Defenses, § 197 
Acquisition, 

Public supply, § 228 
Rights of way, § 192, p 990 
Acre foot, § 186, p 964 

Equitable apportionment, § 170, p 911 
Actions, §§ 194-205, pp 1001-1040 
Acts prior to making of application, § 180, p 939 
Actual application to useful puipose, § 172 
Actual appropriation, § 186, p 9^ 

Actual notice, § 176 
Actual usage, § 188 

Adequate remedy at law, § 194, p 1003 
Adjoining landowners, § 171 
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Adjudication statutes, § 194, p 1004, n 15 
Administrative proceeding, § 194, p 1001 
Admissibility of evidence, § 201, p 1015 
Adveise ix>ssession, 

Bui den of pi oof, § 201, p 1014 
Defenses, § 197 

Afiiimative acquiescence, § 157 

Affiimative relief, pleading, § 200 

Agiicultuial to municipal use, § 188, n 15 

Alaska, § 167, n 15 

Alternative method, § 174 

Ambiguity, notice of appropriation, § 176 

Amended judgment, § 203, p 1028 

Amendment, application for peimit, § 180, p 935 

Amount, 

Beneficially used, § 186, p 966 
Claim, notice, § 176 

Annual lainfall, fluctuating question, § 170, p 909 
Answer, § 200 
Appeal, § 204, p 1035 
Application for peimit, § 180, p 934 
Application to beneficial use, § 178 
Applications, point of diversion, change, § 189, 
p 977, n 71 

Appropiiation states, § 170, p 911 

Appiopiiators, § 171 

Appioval, 

Application, § 180, p. 933 
Change of diveision, § 189, p 976 
Appuitenant rights, conveyance, § 190, p 985 
Area of land, § 181, p 947, n 39 
Artesian basins, § 170, p 906, n 66 
Artesian conseivancy distnct, § 194, p 1003, n 90 
Aitificial channel, 

Capture or diversion, § 177 
Construction and maintenance over lands of 
another, § 130, p 847 
Artificial wateis, § 170, p 90S 
Assignment, lights, § 180, p 939 
Attempted transfer, § 190, p 983 
Authoiity, fedeial and state governments, § 169 
Authorized appropriations, § 173 
Available supply, increasing, § 181 
Avoidance, waste, § 186, p 968 
Bank holidays, prosecution of enteipiise, § 179 
Basis of light, § 168 
Beneficial use, post 
Benefit, 

Judgment, § 203, p 1033 
Prior appropiiations, § 184 
Bill, § 200 

Bona fide contemplation, futuie application, § 175 

Burden of proof, § 201, p 1013 

Canals, § 192, p 989 

Cancellation of permit, § ISO, p 943 

Capacity of system or woiks, § 186, p 965 

Capture, elements, §§ 174, 177 

Geitainty, judgment, § 203, p 1026 

Ceitificate of appropriation, § ISO, p 932 

Certificate of performance, § 180, p 942 

Certiorari, § 204, p 1036 

Cham of title, abandonment of light, § 103, p. 
996, n 87 

Change of diversion, § 188; § 180, p 976 
Character of first step, priority, § 184 
Chaiacter of land designed to be benofilCMl, § 172 
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Circumstances, burden of proof, § 201, p 1015 
Collateral attack, 3 udgment, § 203, p 1031 
Commenced before adoption of permit system, 
§ 180, p 939 
Common law, § 157 
Communicated intention, § 175 
Complaint, § 200 
Completed appropriation, § 174 
Compliance requisite to peifect rights under per¬ 
mit, § 180, p. 939 

Compromise and settlement, § 190, p 988 
Condition subsequent, application to beneficial 
use, § 186, p 966, n 97 
Conditional relief, § 203, p 1026 
Conditional status, § 173, p 921 
Conditions, § 169 

Change in diversion, § 188 
Locally prevailing, § 168 
Permit, § 180, p 935 
Conduct, constructive notice, § 176 
Conflicting claims, contracts, § 190, p 988 
Conflicting judgment, § 203, p 1033 
Consent, defenses, § 197 

Consideration, contracts, § 190, p 988 , 

Constitutional and statutoiy provisions, post 
Construction, 

Findings, § 203, p 1023 
Judgment, § 203, p 1031 
Constructive appropnation, § 174 
Constructive notice, § 176 
Constructive parties, § 199 
Contempt proceedings, § 203, p 1035 
Contents, application for permit, § 180, p 934 
Contest, § 180, p. 938 

Continuance of use, loss of rights, § 193, p 997 
Continued maintenance of conditions, § 181, p 947 
Continuous flow, § 170, p 906 
Contour of earth’s surface, § 172, n 89 
Contracts, § 189, p 983 

Appropriators, § 190, p 988 
Control, federal and state government, § 169 
Conveyances, § 190, p 983 
Corporations, § 194, p 1002 
Exercise of right, § 171 
Parties, § 199 

Corpus of water, title, § ISl, p 944 
Corruption of water, § 194, p 1001 
Costs, § 205 
Cross pleading, § 200 
Culinary purposes, § 172 
Cultivation of lands, diligence, § 179 
Cumulative remedy, § 194, p 1005 
Current of river, § 181, p 950 
Damages, § 203, p 1020 

Judgment, § 203, p 1027 
Dams, capture or diversion, § 177 
Date, burden of proof, § 201, p 1015 
Debris, puipose of carrying off, § 173 
Deed, burden of proof, § 201, p 1014 
Defenses, § 197 

Defilement of water, § 194, p 1001 
Defimteness, judgment, § 203, p 1026 
Definition, § 157 

Delay, prosecution of enterpiise, § 179 
Demurrer, § 200 

Depression, capture or diversion, § 177 
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Description, transfers, § 190, p 986 
Desert Land Act, effect, § 173, p 919 
Detachment from land, transfers, § 190, p 983 
Deterioration, quality of water, § 181, p 940 
Detrimental changes, diversion, § 188 
Developed wateis, § 181, p 947 
Developments, diligence, § 179 
Device, capture or diversion, § 177 
Diligence, 

Cancellation of permit, § ISO, p 943 
Perfecting, § 175 
Prosecution of enterprise, § 179 
Direict appropriation, § 180, p 932, n 35 
Direct IIligation puipose, § 186, p 970 
Direction of verdict, § 203, p 1020 
Discretion, grant or refusal of permit, § ISO, p 
935 

Discretion of court, 

Parties, § 199 

Transfer or refeienee, § 203, p 1022 
Dismissal of appeal, § 204, p 1039 
Dismissal or nonsuit, § 203, p 1019 
Disposal, amount in excess of needs, § 186, p 968 
Disposition, excess or waste water, § 191 
Distinguished from riparian rights, § 181, p 947 
Districts, parties, § 199 
Ditches, i)ost 
Diversion, post 

Diversion of supply, § 194, pp 1001, 1002 
Domestic purposes, § 170, p 909, § 172 
Pnonty, § 183 

Doubtful title, § 194, p 1003, n 91 
Drainage of lands, purpose, § 172 
Dual purpose, § 172 
Duty of water, 

Questions of law and fact, § 203, p 1020 
Kes judicata, § 203, p 1031 
Earth’s surface contour, § 172, n 89 
Easement in gross, § 181, p 945 
Economy to pi event unnecessary loss, § 186, p. 
968 

Effective capture or diversion, § 177 
Electric light plant, operation, § 172 
Elements, § 174 

Emergencies, extension of time, § 180, p 941 
Endorsement on permits, § 180, p. 939 
Enforcement, judgment, § 203, p 1033 
Enlargement of use, § 188 
Enterprise, dilig^ence in prosecution, § 179 
Entry on land, § 171 
Entrymen or patentees, § 173, p 919 
Equitable action, point of diversion, change, § 189, 
p 977 

Equitable apportionment, § 170, p 911 

Essence, § 157 

Estoppel, 

Acquiescence, § 157 
Change in diversion, § 188 
Defenses, § 197 

Judgment, modification, § 203, p. 1028 
Loss of rights, § 193, pp. 994, 909 
Rights, § 193, p 999 
To deny right, S 157 

Evaporation, secondary apprc^riations, 5 1S5, p 
953 
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Evidence, § 201, p 1013 

Intention to abandon, § 193, p 996 
Excess water, disposition, § 191 
Excessive appiopnations, § 182 
Excessive diversion, beneficial use, § 186, p 967 
Exchange of water, secondaiy appropnatoi, § 185, 
p 962 

Exchanges or loans, § 190, pp 987, 988 
Exclusive use, § 181, p. 948 
Exemptions, § 169 
Existence, § 172, p 921 

Other sources which will furnish necessaiy 
amount, § 186, p 967 
Expiration, 

Original time limit, § 180, p 042 
Permit, § 180, p 939 
Extension of time, § 180, p 940 
Extent of rights, § 180, p 944 
Federal foiest reserves, at or through, § 180, p 

940 

Filing, notice of claim, § 176 

Financial inability, extension of time, § 180, p 

941 

Findings, § 203, p 1023 
First in time, § 183 
First step, § 175 

Flood waters, § 24; § 170, p 906 
Flow of water, § 181, p 950 
Flowing subterranean waters, § 93, p 769 
Fluctuating question, unappropriated water, 
§ 170, p 909 

For more than one stream, § 173, p 918 
Foreclosures, mortgages, § 190, p 987 
Foreign waters, § 170, p 909 
Forfeiture, post 
Form of remedy, § 194, p 1001 
Formula, equitable apportionment, § 170, p 911 
Fraud, certificate of performance, § 180, p 943 
Future appropriations, § 169 
Geographical advantage, § 178 
Grant of permit, § 180, p 938 
Great ponds, § 110 
Giound water, § 170, p 909 
Grounds foi extending time, § 180, p 941 
Gulch, capture or diveision, § 177 
Headgate, measuiing quantity or amount, § 186, 
p 964 

Hydrographic survey, necessity, § 180, p 937 
Idea of equality, § 181, p 947 
Illegal occupation of land, § 184 
Illness, prosecution of enterprise, § 179 
Impairment, vested lights, § 169 
Implied reservation, § 170, p 909 
Impounding without putting to beneficial use, 
§ 172 

In rem proceedings, § 194, p. 1004 

Inch of water, units of measurement, § 186, p 964 

Inchoate rights, 

Loss or abandonment, § 173, p 921 
Transfer, § 190, p. 984 
Incident to riparian ownership, § 167 
Incoiporeal hereditament, natural stream, § 181, 
p. 945 

Increases m stream or watercourse, § 181, p 951 
Independent right, § 181, p 945 
Indication of purpose, prionty, § 184 
94 C J S —73 
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Individuals, § 194, p 1002 
Industrial needs, § 168 
Information, notice, § 176 
Inheient right, § 157 
Initial step, § 176 

Initiated but not perfected before statute, § ISO, 
p 933 

Injunction, post 
Injuiies to works, § 194, p 1002 
Injuiious changes, diveision, § 188 
Instructions to jury, § 203, p 1020 
Instiuments tiansferiing lights, § 190, p 985 
Intended application to useful purpose, § 172 
Intent, § 174 
Use, § 175 

Intentional relinquishment, § 173, p 921 
Interested parties, extension of time, § 180, p 942 
Interference with prior appropnator’s works, 

§ 185, p 962 

Interstate streams, § 170, p 910 
Intervening appropriations, § 186, p 963 
Intervening appropriators, § 183 
Invasion of private right, § 194, p 1001 
Invasion of rights, burden of proof, § 201, p. 1014 
Involuntary nonuser, § 193, p 996 
Irrigation, post 

Issues, proof and variance, § 200 
Joint ownership, § 173, p 920 
Joint tenants, sale of interest, § 190, p 984 
Joint use of same works, § 192, p 993 
Judgment, § 203, pp. 1020, 1024 
Res judicata, § 203, p 1029 
Jurisdiction of actions, § 195 
Labor supply, piosecution of enterprise, § 179 
Laches, § 196 

Lakes, sources of supply, § 181, p 949 
Land, conveyance apart from or in connection 
with, § 190, p 984 
Language, notice, § 176 

Lateral ditch, measuiing quantity or amount, 

§ 186, p 964 
Leases, § 190, p 988 
Level of water, § 181, p 950 
License, defenses, § 197 
Limit, beneficial use, § 186, p 966, n 97 
Limitation of actions, § 196 
Loans, § 190, pp 987, 988 

Local customs and lules of miners, §§ 157, 168 
Location, land designed to be benefited, § 172 
Loss of rights, § 193, p 994 

Inchoate rights, § 173, p 921 
Transferee’s right, § 190, p 984 
Transportation, § 186, p 964 
Lower proprietor, § 159, p 883 
Manifested intention, § 175 
Manner of diversion, § 188 
Manufacturing purpose, § 172 
Maps, 

Accompanying application, § 180, p 937 
Constructive notice, 8 176 
Costs, § 205 
Notice, § 176 

Meadow lands, § 186, p 970 

Means of appropriation, § 181, p. 950 

Measure, beneficial use, § 186, p 966, n 97 

Measurement, prior appropriation right, § 181 
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Measuring quantity or amount, place, § 186, p 
964 

Milling uses, § 172 

Miner’s inch, units of measurement, § 186, p 964 
Miners, local customs and rules, § 168 
Modified judgment, § 203, p 1028 
Monopoly, 

Prior appropriation, § 167 
Purpose, § 175 

Moratoriums, prosecution of enteipiise, § 179 

More beneficial use, § 180, p 936, n 74 

Moie than one stieam, § 173, p 918 

Mortgages, § 190, p 967 

Municipal coiporations, piioiity, § 183 

Natural oveiflow, § 177 

Natural persons, exercise of right, § 171 

Natural springs, § 170, p 907 

Natural stream, use, § 192, p 994 

Nature of right, § 181, p 944 

Necessities of community, § 168 

Necessity, hydiogiaphic survey, § 180, p 937 

Negative community, § 172 

New tiial, § 203, p 1020 

Nonabsorbing purpose, taken for, § 185, p 961 
Nonreturnable wateis, § 185, p 960 
Notice, §§ 176, 198 
Intent, § 174 

Point of diversion, change, § 189, p 977 
Subsequent appropriation, § 185, p 957 
Object, § 186, p 964 

Secondary appropriation, § 185, p 956 
Obstiuction, § 194, p 1002 
OfC-channel reservoir, priority, § 183 
On lands of others, § 171 
Opportunity to take, § 171 
Orders operating in personam, § 105 
Origin of right, § 168 

Oiiginal acquisition from government, § 157 
Oiiginal action, § 194, p 1005 
Oiiginal time limit, extension, § 180, p 942 
Paramount authoiity, § 169 
Parol transfer of right, § 190, p 985 
Particularity, judgment, § 203, p 1026 
Parties to action, § 199 
Appeals, § 204, p 1036 
Extension of time, § 180, p 942 
Passive acquiescence, § 157 
Patentees, § 173, p 919 
Percolating waters, § 157 
Perfect efficiency, § 177, n 52 
Performance, 

Certificate, § 180, p 942 
Specification of tune, § 180, p 930 
Periods water not in use, § 185, p 962 
Permission of state, § 180, p 933 
Permissive use, piesumption, § 201, p 1013, n 68 
Permit, cancellation, § 180, p 943 
Personal pioperty, diverted water, § 181, p 944, 
n 8 

Personal seivice, notice, § 198 

Persons taking for use of other, § 171 

Petition, § 200 

Physical circumstances, prosecution of enteipnse, 
§ 179 

Physical trespass, § 171, ii 58 
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Place of measuring quantity or amount, § 186, 
p 964 

Place of use, change, § 194, p 1002 
Placer mining claim, § 170, p 910, n 5 
Plan of enterprise, prosecution, § 179 
Pleading, § 200 

Point of diversion on iipanan lands, § 173, p 918 
Political community, § 169 
Political divisions, § 194, p 1002 
Ponds, sources of supply, § 181, p 949 
Possession, § 194, p 1002 
Persons who may, § 171 
Posting, notice of claim, § 176 
Priority, § 184 
Potential right, § 157 
Power plant, operation, § 172 
Practical inch, units of measiiiemcnt, § 186, p 
965, n 82 

Precise nature of property, § ISl, p 045 
Pielimmaiy injunction, § 194, p 1003, n 00 
Present design, use, § 175 
Preservation, vested lights, § 180, p 937 
Presumptions, § 201, p 1013 
Pruna facie evidence of intent, § ISO, p 938 
Prior appropriation, §§ 157, 1G7, 169 
Benefit, § 184 
Pnonties, §§ 182, 183, 195 

Assignment, § 180, p 939, n 25 
Piivity, pnoi appropriations, § 184 
Probable cause, perfecting application, § ISO, p 
936, n 74 
Pioceduie, § 174 

Statutory origin, § 180, p 931 
Propagation of fish, pui-pose, § 172 
Piosecution of entei-piise, diligence, § 179 
Protest, § 180, p 938 

Public and municipal water supply, § 230 
Public officers, parties, § 199 
Public policy, §§ 157, 109 
Public record, § 194, p 1004 

Public wateis and stiearns flowing on public do¬ 
main, §§ lb7--193, pp S99-10U1 
Publication, notice, §§ 174, 198 
Purchasers, tiansfeis, § 190, p 980 
Puiposes, § 172 

Diversion, change, § 188 
Priority, vesting of rights, time, § 184 
Qualified light, § 169 
Quality of water, § 181, p 948 
Quantity of land irrigated, § ISO, p 970 
Quantity to which piionty extends, § ISO, p 903 
Quasi in rem actions, § 194, p 1004 
Questions of law and fact, post 
Quiet title, § 194, p 1001, § 195 
Railioads, necessities, § 172 
Rams, sources of supply, § 181, p 049 
Ravme, capture or diversion, § 177 
Real property, rights of way, § 192, p 090 
Reasonable needs, § 180, p 907 
Reasonable time, beneficial application, § 174 
Recapture, defenses, § 197 
Recoiding, notice, § 176 
Recreation purposes, § 172 
Reference, § 203, p 1022 

Refiling, defective application, § 180, p. 935 
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Regional conditions, piosecution of enteipiise, 
§ 179 

Registered mail, seivice of notice, § 198 
Relation doctiine, § 184 
Relation to light to enter on land, § 171 
Relative aridity, § 157 

Relative priorities, deteimination, § 203, p 1022 
Release, post 

Relinquishment, loss of rights, § 193, p 994 
Repaiis, system or works, § 186, p 965 
Reply, § 200 

Requirements, statutory oiigin, § 180, p 931 
Reservations, § 169 

Transfers, § 190, p 987 
Reservoir storage, § 172 
Reservoirs, § 170, p 906, n 66 
Restrictions, § 169 

Permit, § ISO, p 936 
Public domain, § 170, p 910 
Retention of jurisdiction, § 203, p 1021 
R'ght of actions, § 194, p 1001 
Rights of appropiiatoi, § 173, pp 917, 921 
Rights of way, § 192, p 989 
Riparian piopiietors, titles and rights against, 
§ 173 

Ripaiian rights. 

Distinguished from, § 181, p 947 
Modification, § 9 
Rival claimants, prioiity, § 184 
Rules and i*egulations, § 169 
Sale, § 190, p 983 

Amount m excess of needs, § 186, p 968 
Squattei’s lights, § 190, p 986, ii 15 
Salvaged waters, § 181, p 947 
Same works, joint use, § 192, p 093 
School lands, rights of way, § 192, p 990 
Scientific method, diversion, § 186, p 968, n 33 
Scope of appeal, § 204, p 1038 
Scope of exclusion, § 180, p 932, n 30 
Seasonal flow, fluctuating question, § 170, p 009 
Seasonal nonuser, forfeiture, § 193, p 998 
Seasonal storage of water, § 162, n 59 
Power purposes, § 159, p 878, n 11 
Second feet. 

Equitable apportionment, § 170, p 911 
Units of measurement, § 186, p 964 
Second notice, filing, § 170 
Secondary appropriation, § 185, p 956 
Seepage, 

Secondary appropriations, § 185, p 958 
Sources of supply, § 181, p 949 
Separate transfer, effect, § 190, p 985 
Seivice ditch, measuring quantity or amount, 
§ 186, p 964 

Service of notice, appeals, § 204, p 1037 
Share-contract, § 181, p 947 
Shortages, pnoiity, § 183 
Simultaneous diversions, § 187 
Situs, water right, § 181, p 947 
Snows, sources of supply, § 181, p 949 
Social needs, § 168 

Sources of supply, tiibutaries, § 181, p 949 
Special method, § 174 

Specification, time for performance, § 180, p 939 

Speculation, §§ 172, 175 

Spnngs, sources of supply, § 181, p 949 
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Squattei’s rights, sale or release, § 190, p 986, n 
15 

State boards, 

Juiisdiction, § 195 
Tiansfer or lefeience, § 203, p 1022 
State engineer, 

Findings, § 203, p 1024 
Parties, § 199 

State lands, rights of way, § 192, p 990 
Statement, accompanying application, § 180, p 
937 

Statute of frauds, rights of way, § 192, p 990 
Statutory action or proceeding, § 194, p 1004 
Statutoiy origin, procedural requirements, § 180, 
p 931 

Stipulation, judgment, § 203, p 1024 
Stockholdeis, parties, § 199 
Storage in reseivoir, § 172 
Storage purposes, § 186, p 972 
Stored waters, capture and diversion, § 181, p. 
950 

Storm waters, § 170, p 906 
Stranded or floating property, § 82 
Subflow of surface stream, § 170, p 906 
Subject to appropriation, § 170, p 905 
Subsequent puichasers, § 190, p 986 
Substantial character, construction work, § 180, 
p 940, n 33 

Substitute method, § 174 
Subterranean waters, § SO, § 170, p 006 
Sources of supply, § 181, p 950 
Successive appropriations, § 185, p 956 
Superior right, first in time, § 183 
Supplemental judgment, § 203, p 1028 
Supplemental statement, application for permit, 

§ 180, p 935 

Supporting water of surface stream, § 170, p 906 
Surface waters, § 113, § 170, p 906 

Capture and diversion, § 181, p 950 
Surplus, 

Determination, § 203, p 1021 
Secondary appropriations, § 185, p 958 
Surrender, loss of rights, § 193, p 994 
Surrender for cancellation, permits, § 180, p 944 
Surveys, costs, § 205 

Swamp lands reclaimed for benefit of, § 172 

Taken for nonabsorbing purpose, § 185, p 961 

Technical trespass, § 171 

Tempoiary injunction, § 202 

Tenants in common, post 

Term, leases, § 190, p 988 

Theoretical inch, units of measurement, § 186, 
p 964 
Time, 

Performance, specification, § 180, p 939 
Vesting of rights for purposes of piioiity, 
§ 184 

Title of appropnator, § 173, p 917 
Transfer of actions, § 203, p 1022 
Transferee, § 190, p 983 
Transfers, § 190, p 983 

Transportation, joint use of same works, § 192, p 
993 

Treaty reserves, § 173 

Trespasser, acquisition of right, § 171 

Trial, § 203, p 1019 
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Tributaries, use and natural flow, § 181, p 949 
Two or more decrees, § 203, p 1033 
Unclean hands, appeals, § 204, p 1039 
Undercurrent of surface stream, § 170, p 90C 
Underground streams, § 170, p 90G 
Units of measurement, § 186, p 964 
Unseasonally continuous flow, § 170, p 90G 
Use of water, § 181, p 948 

Amount in excess of needs, § ISO, p 968 
Change, § 188 

Natural stream, § 192, p 993 
Usufructuary right, natuie, § 181, p 944 
Validity, 3 udgment, § 203, p 1031 
Value, § 194, p 1002 
Venue, § 195 
Verdict, § 203, p 1023 
Vested rights, 

Pi*eservation, § ISO, p 937 
Priority, time, § 184 

Volume of water, res judicata, § 203, p 1031 
Waiver, 

Affirmative defense, § 200 
Change in diversion, § 188 
Loss of rights, § 193, pp 994, 999 
Priority, § 183 
Wants of community, § 168 
War, extension of tune, § 180, p 941 
Waste water, pK)st 
Wasteful method, § 177 
Weather, prosecution of enterprise, § 179 
Weight and sufficiency of evidence, § 201, p 1016 
Western states, § 167 
Wild meadow lands, § 186, p 970 
Withdrawal of lands, § 170, p 910 
Works, § 192, p 989 

Conveyance apait from or in connection with, 

§ 190, p 984 
Woild, notice, § 176 
Writ of error, § 204, p 1036 
Written deed, § 190, p 985 
Written notice, § 176 
Wrongful entry on public lands, § 171 
Appropriator, distribution and supply of water for ir¬ 
rigation, distributor or consumer, § 352, p 406 
Approval, 

District, state or federal officers of municipal 
contract, § 265, p 118 

Municipal acquisition of existmg watei system, 

§ 237, pp 36, 37 
Appurtenant rights, 

Appropriation, transfer, § 190, p 985 
Artificial channels, § 129, p 843 
Passing by conveyance, § 217 
Pipanan rights, §§ 8, 9 

Surface waters, suburban residential subdivision, 

§ 120, n. 52 
Water priority, § 183 
Aqueducts, 

Appurtenances passing by conveyance, § 217 
Constructing and maintaining over lands of an¬ 
other, § 130, p 847 

Criminal responsibility for injury, § 140 
Evidence, grants of right to use, § 225, p. 1076 
Grants, place o-f use, § 210, p 1052 
Interference, injunctio-n, § 138 
Parol licenses, revocation, § 219 


Aqueducts—Continued 

Reservations and exceptions, giants, § 213 
Right to constiuct and maintain, § 207 
Seveiance, water rights fiom land, § 207 
Springs, licenses, § 219 
Aibitration, 

Claims for damages to Indian lands, § 54, p 701 
Purchase price of existmg water system, § 237, p 
38 

Arbitrators, valuation of existing water system piup- 
erty, purchase by municipality, § 237, p 39, 
§ 238, p 40 

Area basis, iingation district taxes, § 334, p 339 
Area of land, appiopriation, § 181, p 947, n 39 
And land, reclamation by public authoiitics, § 316, 
pp 255-260 

And or semi-arid states, natural watei courses, § 4, p 
604, n 54 

Arm of government, irrigation districts, § 318, p 206 
Airoyo, 

Classification, § 2 
Obstruction and detention, § 15 
Artesian basins, 

Appropnation, § 170, p 906, n 66 
Subterranean waters, §§ 89, 92 
Artesian conservancy district, 

Appropnation, actions, § 194, p 1003, n 90 
Inclusion of land, § 319(3), p 280 
Artesiaii wells, 

Bathing purposes, pollution, § 49 
Fianchise to sink, § 244, n 54 
Freeholders, application to designated county 
official to establish, § 234, p 23 
Municipal license to connect water works with, 

§ 230 

Source of supply, § 4 

Articles of incorporation, public service watei com¬ 
panies, § 247 

Artificial accumulation and storage, § 141 
Artificial canals, § 129, p 842 
Artificial causes, subterranean water, § 90 
Artificial channels, §§ 129-140, pp 841-850 
Abatement of obstruction, § 130, p 850 
Accidental damages, liability, § 130, p 810 
Act of God, injuries fiom change of coui^e of 
stream, § 134 

Actions at law, §§ 137, 138 
Adjoining owners, § 129, p 843 
Admissibility of evidence, actions, § 137 
Adverse use, § 129, p 845 
Appropriation, 

Capture or diveision, § 177 
Construction and maintenance over lands of 
another, § 130, p 847 
Appurtenances to land, § 129, p 84t3 
Aqueducts, constructing and maintaining, § 130, 
p 847 

Banks, caving, actions, § 135 
Blasting too near, actions, § 135 
Blockage by others, injunes, § 134, n. 17 
Boundaries, § 129, p 842 

Breach of duty, upkeep and repairs, § 130, p 849 
Breakage, injuries from, § 133 
Bridging, § 130, p 850 
Burden of proof, actions, § 137 
Burden on property of adjoining owner, S 130, 
p 846 


1156 



WATERS 


Ai 1 1 licial channels—Continued 
Canals, § 129, p 8-12 

Changing couise of stieam, injuries from, § 134 
Cleaning out waterway, § 130, p 849 
Complaint, injuries, § 137 
Condemnation, § 129, p 843 
Gonstiuction, § 130, p 846 

Contracts, construction and maintenance o^ei 
lands of another, § 130, p 847 
Costs, maintenance and rcpaii, § 130 p 849 
Course of discharge, change, § 129, p 844 
Ciiminal responsibility for iiijuiy, § 140 
Cutting off, actions, § 135 
Damages, interference, § 139 
Damming, actions, § 135 
Dedication to class of public, § 129, p 842 
Deeds and conveyances, inteie&t created, § 209 
Defenses, actions, § 137 
Definition, § 129, p 841 
Destiuction, actions, § 131 
Determination by estate benefited, § 130, p 849 
Deviation, plan of constiuction, § 130, p 847 
Ditches, generally, post 
Diversion, § 59 

Diverting water, actions, % 135 

Duty to close oi remove, § 131 

Duty to maintain or repair, § 210, p 1054 

Easements, § 129, p 843 

Evidence, 

Actions, § 137 
Injunction, § 138 

Exercise, presciiptive light, § 130, p 848 

Fencing, § 130, p 850 

Filling, actions, § 135 

Flume, § 129, p 841 

General public, § 129, p 843 

Grants, 

Construction and maintenance over lands of 
another, § 130, p 847 
Right to construct and maintain, § 207 
Gulch, § 130, p 847 
Hand of man, § 129, p 841 
Highways, bndging, § 130, p 850 
Implied rights and privileges in grant, § 210, 
p. 1048 

Incidental works, upkeep and repairs, § 130, p 
849 

Incoiporeal hereditament, § 129, p 843 

Incieasing burden of servitude, § 210, p 1048 

Injunction, injuries, § 138 

Iniuries to, § 135 

Interference with rights, § 135 

Irrevocable licenses, § 130, p 848 

Joint construction, § 130, p 848 

Leakage, 

Injunction, § 138 
Injuries from, § 133 
License, § 129, p 846, § 219 

Construction and maintenance over lands of 
another, § 130, p. 847 
Maintenance, § 130, p 846 

Manner of use, reservations and exceptions, § 214, 

p 1062 

Mill race, § 129, p, 842 

Natural configuration of land, utilization, § 130, 
p. 847 

Natural watercourses, § 4 


Artificial channels—Continued 
Nature, § 129, p 841 

Notice, successois of giantor, § 210, p 1056 
Obstructions to flow oi drainage, § 130, p 849 
Actions, § 135 
Oieiflow, 

Injunction, § 138 
Injuries fiom, § 133 

Parol hcenses, i evocation, § 130, p 848, § 219 

Pei missive use, § 120, p 846 

Peisons liable for injuiies, § 133 

Physical structure as real estate, § 129, p 842 

Pieis, building, actions, § 135 

Plan of constiuction, de'viation, § 130, p 847 

Pleading, 

Injunction, § 138 
Injuries to, § 137 
Polluted surface water, § 123 
Presciiption, post 
Pm pose of use, § 210, p 1054 
Quariying too near, actions, § 135 
Rate of flow, § 133, n 5 
Ravines, § 130, p ^7 
Repairs. § 130, p 849 

Reservations and exceptions, constiuction and 
opeiation, § 214, p 1060 

Right of entry, upkeep and repairs, § 130, p 849 

Right to maintain oi lepair, § 210, p 1055 

Riparian lights, § 129, p 844 

Rubbish, choking, actions, § 135 

Seveiance, water lights of land, § 207 

8ize and enlargement, § 210, p 1054 

Slough, § 130, p 847 

Special duty as to maintenance, § 130, p 849 
Spiing waters, § 130, p 847 
Status, § 129, p 841 

Stipulations, upkeep and repairs, § 130, p. 849 

SLieam waters, § 130, p 847 

Stieets, budging, § 130, p 850 

Substitute channels, § 133, n 3 

Supply, § 129, p 844 

Trespass actions, § 137 

Underground conduit, § 130, p 846, n 21 

Uniform route, § 130, p. 848 

Upkeep and repairs, § 130, p 849 

Vested lights, § 129, p 845 

Viaducts, § 130, p 850 

Volume of flow, § 133, n. 5 

Weight and sufficiency of evidence, actions, § 137 
Well waters, § 130, p 847 
Artificial drainage, 

Increased flow, § 20, p 627 
Railroad companies, surface waters, § 118 
Surface waters, § 116, p 811 
Artificial lakes and ponds, § 103 
Artificial means, 

Reduction to possession, § 1, n 5 
Supply of water furnished, grants, § 216 
Artificial obstruction, drainage, surface waters, § 114, 
p 805 

Artificial person, prescription, § 163 
Artificial ponds, 

Removal of ice, § 384 

Tanks or water mams, suiface waters, § 112, n 91 
Artificial structures, flowage of lands, § 24 
Artificial use, 

Appiopiiation, § 170, p 908 
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Artificial use—Continued 

Flowing subterranean waters, use, § 93, p 709 
Mecbamcal and manufacturing pui poses, § 373 
Obstruction and detention, § 16 
Artificial works, flowage of lands, injuries, liability, 
§ 29, pp 648, 649 , § 30 

Aitificially maintained lakes and ponds, § 107 
Ascertainment, riparian rights, § 14 
Assent of electors, purchase of existing water system 
by mumcipahty, § 237, p 37 
Assessments, 

Bonds of water district secured by, § 243(6), p 79 
Easement, burden of proof, § 201, p 1015, n 90 
Flooding of lands, damages, § 37, p 674 
Rates and chaiges considered as, § 284 
State engineer, rates and charges, § 297, p 205 
Taxes, geneially, post 

Water distiicts, authority to le'vy, § 243(7), p 82 
Assets, 

Depreciation leserve, reasonableness of rates, 
§ 293, p 185 

Irrigation districts, disposition of pioperty on 
dissolution, § 338 
Assignment, 

Appropriation, rights, § 180, p 939 
Contracts, irrigation and ditch companies, § 345, 
p 379 

Deed conveying water rights, § 362 
Flowage of lands, right, § 27, p 644 
Lease of water power, § 380 
Municipal contract for supply of watei, § 271 
Public service watei company, water vvoiks, § 259 
Right of way for iirigation purposes as foifeited 
by, § 349, p 395 

Subteiranean waters, pioceedmgs and relief, 
§ 101, p 783 

Surface wateis, easement or right of drainage, 
§ 120 

Water meter as security, § 280, p 151 
Water stock ceitificates, action to set aside, § 343, 
p 369 

Associations, 

Irrigation and ditch companies, § 340 
Members, rights to supply water available for 
irrigation, § 353 

Assumpsit, rates and charges, remedies for collection, 
§304 

Assumption of obligations, mumcipahty purchasing 
water system, § 279, p 147 
Assumption of risk, pollution, § 54 
Attempted appiopnation, piescriptlon, § 162 
Attempted transfer, appropriation, § 190, p 983 
Attorney geneial, 

Enjoining use of unappropriated waters for irri¬ 
gation, § 315, n 49 

Inigation district bonds, determining validity, 
§ 331, p 324 

State action to prevent unlawful diversion, § 233 
Attorneys’ fees. 

Irrigation distncts, 

Taxes, actions for collection, § 337, p 352 
Warrants to pay, § 324, p 313 
Lien for services m condemnation proceedings 
§ 308, p 232 

Surface waters, actions for damages, § 127, p 833 
Auditors, water districts, ministerial officeis, § 243(4) 
Authorization, erection of dams, § 18, § 37, p 674 


Authorized appiopiiations, § 173 
Auxiliary dam, appuitenances passing by conveyance, 
§ 217 

Available supply, 

Appiopnation states, equitable apportionment, 
§ 170, p 911 

Increasing, appiopnation, § ISl 
Subterranean waters, § 86 

Aveiage daily absti action, piescription, § 165, n 70 
Aveiage highest stage, bed and banks of stream, § 71 
Avoidance, 

Appropiiation, waste, § 186, p 968 
Contract or conveyance of existing water system 
to municipality, § 237, p 39 
Injury, pollution, defenses, § 54, p 701 
Avulsion, bed and banks of stream, § 79 
Awards, flowage of lands, § 25, pp 639, 640 
Bad faith Good faith, generally, post 
Balance of convenience, surface waters, injunction, 
§ 128, p 839 
Balance of equities, 

Diveision, § 68, p 735 
Flooding lands, injunction, § 37, p 674 
Obstiuction and detention, § 19 
Bank holidays, appropiiation, piosecution of enter¬ 
prise, § 179 
Bankruptcy, 

Public seivice water companies, extension of wa¬ 
ter mains and pipes, § 257, p 107 
Unreasonable rates, proceedings for relief, § 295, 
p 193 

Banks, natural watercourses, § 4, pp 596, 599 
Barns, pollution, offensive matter, § 55, p 716 
Baiiieis, suiface waters, injunction, § 128, p 840 
Basins, subterianean waters, § 92 
Basis, appropriation, beneficial use, § 186, p 966, n 97 
Basis of right, prior appiopnation, § 168 
Basis of valuation, existing watei system before pur¬ 
chase by municipality, § 238, p 41 
Bathing, 

Artificial lake, 

Prescriptive lights, § 129, p 845, n 96 
Piivileges, § 129, p 844 
Easement, 

Conveyance of mteiest, § 210, p 1048 
Implied grant, § 207 
Lakes and ponds, § 105, n 84 
Liajhility of water company foi failure to fur- 
msh water fit for, § 281, p 157 
Pollution rendeiing unfit, § 43, p 687 
Prescriptive light to pollute public water supply, 
§ 232, p 20 

Privileges, puipose of use, § 210, p 1053 
Riparian lights, reasonableness of use, § 12 
Battuie, bed and hanks of stieam, § 77 
Bayou, surface waters, § 112, n 91 
Beach land taxes, nonpayment as termination of 
rights, § 212, n 66 

Bed and banks of stream, §§ 71-85, pp. 745-761 
Accretion, § 76 
Acres granted, § 84 
Admissibility of evidence, § 83 
Alluvion, § 76 
Apportionment, § 71 
Average highest stage, § 71 
Avulsion, § 79 
Batture, § 77 
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Bed and banks of stream—Continued 
Boundaiies, § 71 
Building foundation, § 74 
Channel, § 41 
Colonial grant, § 85 
Commencement, title to alluvion, § 76 
Computation of area, giant, § 84 
Constitutional and statutoiy piovisions, § 71 
Contracts, § 84 
Conveyances, § 84 
Damages, § 83 
Deposit, alluvion, § 76 
Deieliction, § 78 
Dikes, § 72 

Division of land formed by accietion, § 70 

Easements, § 71 

Elevation of land, § 72 

Embankment, § 72 

Eiosion, § 80 

Fills, § 72 

Plats, ownership, § 73 

Floating propel ty, § 82 

Flux of usual tide, § 71 

Foundation for building, § 74 

Gradual addition, § 7G 

Giadual withdiawal of watei, § 78 

Giavel, accietions, § 70 

Iligh-watei maik, § 71 

Imix^reeptible addition, § 70 

Instiuctions to piiy, ownership, S S3 

Islands, ownorslnp, § 73 

Judgments, ownership, § 83 

Lakes and ponds, § 107 

Law governing, § 71 

Levies, § 72 

Medial line, § 71 

IMiniiig claim, § 75 

Natuial watercourses, § 4, pp 506, 590 
New island, § 72 
Oidinary high-watei inaik, § 71 
Owneiship, §§ 71, 72 

Flats and islands, § 73 
Patents, public grant, § 85 
Piles, § 71 

Pleading, ownership, § S3 
Piescnption, § 71 
Piesumptions, 

Giant, § 84 
Owneiship, § S3 
Prnate pioperty, § 72 
Privileges, § 71 
Public domain, § 75 
Public rights and alluvion, § 76 
Questions of law and fact, ownership, § 83 
Beappearance aftei submergence oi eiosion, § 
Recession of waters, § 78 
Reclamation of impiovement, § 74 
Reliction, § 78 

Remedies and procedure, § 83 
River flats, ownership, § 73 
Sand, accretion, § 70 
Sand bar, removal, § 73 
Shore, § 72 

Standard property, § 82 
State grant, § 85 
State rights, § 71 
Subterranean waters, § 89 


Bed and banks of stream—Continued 
Thread or medial line, § 71 
Time, accietion and alluvion, § 76 
Title, post 

Use in public domain, § 75 
Waivei, state lights, § 71 
Walls, § 74 

Weight and suflieiency of evidence, § 83 
Beneficial adverse use, flowage of lands, § 26 
Beneficial use, 

Appropiiation, §§ 172, 179, § 186, p 966, n 97 
Application, § 178 
Burden of pi oof, § 201, p 1015 
Judgment, eonstiuction, § 203, p 1032 
Priority, § 183 
Diversion, § 60, § 67, p 730 
Mortgages, § 218 
Passing water, § 9 
Prescription, § 159, p 879 

Reservations and exceptions, construction and 
opeiation, § 214, p 1061 
Ripaiian lights, reasonable use, § 12 
Temporary application of public and municipal 
watei supply, § 230 

Benefits, 

Acciumg to land, diversion, damages, § 69 
Coiisumeis, municipal contracts loi, § 279, p 
146 

Pi 101 appropriations, § 184 

Piopcity, iiiigation distucts, piopeity taxable, 
§ 333, p 332 

Public, pollution, defenses, § 54, p 701 
Reasonableness of lates and charges, § 289, p 
175 

Surface water, aitifiaal drainage, § 116, p 811 
Water districts, assessment of piopeity, § 243(7), 
p 84 

Benevolent corporations, statutory limitations on 
right to chaige for water, § 283, p 100 
Bequest, construction of water system, i 239, n 44 
Bids, supply and distribution of water, § 266 
Bill, 

Appropriation, actions, § 200 
Diversion, iniunctive lelief, § 68, p 738 
Pollution, equitable relief, § 55, p 714 
Riparian rights, actions to determine and protect, 
§ 14 

Surface waters, injunction, § 128, p 837 
Binding natuie, contract as to rates and charges, 
§ 287, p 168 

Blasting operations, public service water companies, 
injlilies to works mains or pipes, § 258 
Blockage by others, artificial cfiannels, injuries, § 134, 
n 17 

SI Boaid of health, approval of municipal contract, 
§ 265, p 119 
Boating, 

Artificial lake, privileges, § 129, p 844 
Easement, 

Conveyance of interest, § 210, p 1048 
Implied grant, § 207 
Impounded watei s, § 27, p 645, n 53 
Lakes and ponds, § 105, n 84 
Privileges, 

Purpose of use, § 210, p 1053 
Reservations and exceptions, giants, § 213 
Body of water, surface waters, § 112 
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Bog, 

Classification, § 103, n 70 
Surface waters, § 112 

Artificial drainage, § 116 

Bona fide contemplation, future application, appropri¬ 
ation, § 175 
Bona fide purchasers, 

Sale of pipe line to as destroying rights of city, 
§ 242, p 55, n 46 

Surface waters, drainage rights, § 120 
Bondholders, public service water eompaniGs, rights 
and duties, § 259 
Bonds, 

Irrigation and ditch companies, § 845, p 381 
Irrigation districts, generally, post 
Municipal water works anrl distiicts, post 
Quasi public irrigation company, § 347, p 3S4 
Water districts, § 243(6), p 78 
Bonus, 

Municipal supply of water as, § 278, p. 141 
Sale of water for iriigation, rates and charges, 
§ 363, p 423 

Books, inspection by municipality of existing water 
system’s books before exercising option to pur¬ 
chase, § 237, pp 36, 40 
Borough, proceedings to protect rights, § 233 
Boundaries and courses, § 2 

Artificial channels, § 129, p 842 
Bed and banks of stream, § 71 
Diversion, injunctive lelief, § 68, p 730 
Irrigation districts, petition for organization, 
§ 319(2), p 270 
Lakes and ponds, § 107 

Kates outside municipal boundaiies, § 297, p 205 
Water districts, § 243(3) 

Branch, classification, § 2 

Breach of condition subsequent, forfeiture in right 
of way for irrigation purposes, § 349, p 394 
Breach of conditions, 

Deeds and conveyances, § 210, p 1047 
Flowage of lands, § 24 
Termination of granted rights, § 212 
Breach of contracts, § 222 
Damages, 

Municipality and water company, § 276, p 137 
Rights and privileges acquired in grants, etc, 
^ 225, p 1078 

Injuries incident to supply and use, buiden of 
proof, § 312, p. 245 

Insufficiency of supply or pressiiie, § 310 
Municipal supply of water, 

Form of action, § 276, p 134 
Purity and quality of water, § 269 
Municipality and private watei company, § 235 
Rates and charges, defenses to action for col¬ 
lection, § 304 

Remedies of parties, § 225, p 1073 
Sale of water for nngation, § 361, p 421 
Supply municipality with water, % 273 
Surface wateis, action for damages, § 327, p 834 
Water districts, § 243(8) 

Breach of duty, 

Artificial channels, upkeep and repairs, § 130, 
p 849 

Public service water company, forfeitiiie of fran¬ 
chise, § 253 


Breach of fianclnsp, action by watei company against 
cit^, ^ 2 jl, 11 57 

Breach of peace, obsti action and detention, removal 
or abatement, § 23 

Bleak in continuity, prescription, § IGO 
Breakage, 

Aitihcial channels, injuiies from, § 133 
Dams, § 149 

Injuiies by, §§ 153-156, pp 870-873 
Irrigation canal or ditch, liability for injunos, 
§ 365, p 432 

Bribery, irrigation districts, conflrmatoiy proceedings, 
§ 819(5) 

Bridges, 

Artificial channels, § 130, p 850 
Degree of care and skill in construction, § 20. 
p 629 

Destiiiction, damages, § 34, n 14 
Flooding lands, defenses, § 36(5) 

Irrigating canal or ditch crossing public high¬ 
ways, § 350, p 396 

Obstiuction and detention, § 20, p 627 
Brook, classification, § 2 
Buildings, 

Eaves, surface wateis, § 112 
Flat rates and charges, § 298 
Flooding lands, damages for injuries, § 38, p G81 
Rain water and eavesdrip, § 124 
Surface waters, actions for damages, § 127, p 833 
Bulkhead, obstruction and detention, § 19 
Burden of proof, 

Appropi ration, § 201, p 1013 

Abandonment of rights, § 193, p 994 
Right of way, § 193, p 1000, n 42 
Artificial channels, § 137 
Contract, rates and charges, § 287, p 171 
Dams, § 156 
Diversion, § 67, p 732 

Injunctive relief, § 08, p 739 
Flood as act of God, § 20 
Flooding lands, § 36(9), § 37, p 678 
Instructions to jury, § 36(10) 

Flowage of lands, § 32 
Flowing subterranean wateis, § 93, p 769 
Forfeiture of right of way, § 193, p 1000, n 42 
Injuries incident to supply and use, § 312, p 245 
Iiiigation company asserting indebtedness ot 
farmer for water furnished, § 363, p 431, n 89 
Irrigation districts, 

Actions by or against on bonds, § 331, p 325 
Confirmation proceedings as to issue and sale 
of bonds, § 328 

Exclusion of land, § 319(3), p 281 
Illegality of tax assessment, | 335, p 347 
Tax title actions, § 337, p 359 
Irrigation purposes, liabilities and injuries inci¬ 
dent to supply and use, § 367, p 443 
Iirigation rights, actions to establish and pro¬ 
tect, § 317, p 263 
Lakes and ponds, 

Amount of conveyance, § 111, n 74 
Record title, § 111, n 75 

Municipality water supply contract, § 276, p 136 
Point of diversion, application for change, § 189, 
p 989 

Pollution, § 54, pp 704, 705 

Equitable relief, § 55, p. 716 
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Burden of proof—Continued 
Piioiity right, § 189, p 981 
Public service water companies. 

Confiscation of piopeity, § 257, p 107, n 33 
Unieasonableness of license fee, § 262 
Rates and chaiges, 

Amount of water fuinibhed, § 307, p 223 
Chaige by municipally owned utility, § 289, 
pp 173, 174 

Duiess in payment, § 307, p 225 
Proceedings for relief, § 295, p 195 
Setting aside findings or oideis, § 296, p 198 
Unlawfulness of order establishing, § 290 
Unreasonable diserimmation, § 293, p 191, 

§ 297, p 202 

Right to use or be furnished, § 225, p 1076 
Subterianean waters, pioceedings and lelief, 
§ 101, p. 783 
Suiface wateis, 

Actions for damages, § 127, p 829 
Injunction, § 128, p 837 

'V\"ater impiovement distiict, light of recovciy as 
to taxes, penalties and inteiest, § 337, p 351, 
n 63 

Ruiden on pioperty of adjoining owner, aitificial 
channels, § 130, p 846 

Bursting, undeigiound pipes, liability tor damage, 

§ 309, p 234 

Business entcipiise impoitaiico, pollution, iccogiiitioii, 

§ 55, p 712 

Business judgment, icasoiiablenoss of lates, § 289, 
p 173 

Business loss, pollution, damages, § 56, p 718 
Business pm poses, annual late basis, § 299, n 81 
By-laws, 

Tirigation and ditch companies, § 342 
Iiiigation company, piioiity of appiopiiation, 
§ 354 

Public seiviee water companies, members and 
stockholders, § 248 

By whom rights acquired, piesciiption, § 103 
Calamities, obstiuction and detention, poisons lia¬ 
ble, § 22 

Calculation of depieciation, diveision, damages, § 69, 
n S3 

Cahmdar yeai, 

Municipal contiact foi supply of watoi, ^ 268 
Rate contiacts, § 287, p 171 
Canal companies. 

Action by minority stockholders to compel highei 
chaiges, § 343, p, 360 
Quasi public corporation, § 347, p 383 
Canal lands, bed and banks of stream, state giant, 
§ 85 
Canals, 

Appropriation, § 192, p 980 
Appurtenances passing by conveyance, § 217 
Artificial channels, § 129, p 842 
Boundary, § 129, p 842 

Bridges and other highway crossings, § 350, p 396 
Conservation and reclamation district, aathority 
to purchase, S 821, p. 299, n. 34 
Construction and maintonance over lauds of an¬ 
other, § 130, p 847 

Duty to maintain or repair, 8 210, p 1054 


Canals—Continued 
Giants, 

Place of use, § 210, p 1052 
Right to construct and maintain, § 207 
Implied lights and piivileges m grant, § 210, p- 
1048 

Iingation, di awing watei thiough canal fiom one 
state into another, § 315 
Irrigation districts, consti uction, § 321, p 301 
Licenses, § 219 

Weight and suflSciency of evidence, § 225, p 
1077 

Notice, successors of grantor, § 210, p 1056 
Paiol licenses, i evocation, § 219 
Place of use, giants, § 210, p 1052 
Puipose of use, § 210, p 1054 
Reservations and exceptions, 

Construction and operation, § 214, p 1060 
Giants, § 213 

Reserved lights, termination, § 215 
Right to maintain oi make repair, § 210, p 1055 
Severance, water lights from land, § 207 
Size and cnlaigement, § 210, p 1054 
Cancellation, 

Contract or conveyance of existing water system 
to municipality, § 237, p 39 
Fianchise or piivilege of piivate indnidual op- 
eiating water system, § 245 
Iiligation distiict, 

Bonds, § 327 

Le^ y or assessment of tax, § 335, p 345 
Tax deeds, § 337, p 359 

Option of municipality to purchase existing water 
system, § 237, p 36 
Permit, appropriation, § 180, p 943 
Canvass of votes, 

Iingation districts. 

Bond issue, § 323 
Election ot ofiiceis, § 320, p 291 
Water district, proposed cieation, § 243(2), p 66 
Capacity foi stoiage, flowage of lands, § 24 
Capacity of stream, unieasonable diversion, § 61 
Capacitv of system or works, appiopiiation, § 186, 
P 9r»j 

Capital stock, irrigation and ditch companies, § 343, 
pp 365-374 

Capitalization of eaimugs, existing water system pur¬ 
chased by municipality, § 238, p 42 
Captiiie, 

Appiopiiation, § 177 
Elements, § 174 
Subterranean water, § 90 

Careful conduct of business, pollution, defenses, § 54 
Carey Act, reclamation of and land, § 316, p 255 
Cash basis, iingation districts, operation on, § 330 
Cash for improvement of river, irrigation district 
source of revenue, § 334, p 340 
Category of tax, compensation for water furnished by 
municipality, § 284 

Cattle, lakes and ponds, privilege of waleiing, | 105 
Cause of diversion, evidence, § 68, p 740 
Cause of injury, flooding lands, evidence, § 36(9) 
Cemeteiy, petition to enjoin establishment, § 101, 
p 783 

Cemeteiy drainage, pollution, § 49 

Ceitain danger, pollution, injunction, § 55, p. 712 

Oeitainty of agreement, contiacts, § 220 
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Ceitificate, irrigation district taxes, delinquency and 
foreclosure, § 337, p 352 

Ceitificate of appropriation, clarification, § 180, p 932 
Certificate of election, irrigation district ofiiceis, § 320, 
p 291 

Certificates of indebtedness, rate contracts between 
municipality and security holders, § 287, p 171 
Ceitificate of performance, appiopiiation, § ISO, p 942 
Ceitification, irrigation district bonds, § 324, p 310 
Ceitioran, 

Appropiiation, actions, § 204, p 1036 
Irrigation districts, validity of oiganization, § 319 
(4) 

Municipal water supply contract, review, § 270, 
p 133 

Rates and charges, 

Laches, review of resolution and ordinance 
fixing, § 289, p 177 

Review of public service commission older, 
§ 296, p 199 

Sale of water for irrigation, orders of rate, § 3G3, 
p 427 

Water district officeis, review of removal pio- 
ceedings, § 243(4) 

Watei districts, 

Assessment of benefits, § 243(7), p 86 
Inclusion of land, § 243(3) 

Review of pioceedmgs, § 213(2), p 60 
Cesspool, subterianean water, pollution, § 97 
Cham of title, appropriation, abandonnieiit of light, 
§ 193, p 996, n 87 

Chancery master, pollution, hearing before, § 55, p 716 
Change, prior appiopiiator’s works, § 185, p 9G2 
Change of place, surface waters, dischaige, § 110, 
p 813 

Changed conditions, rate contracts of municipal watei 
system, § 287, p 170 
Channel of stieam, 

Avulsion, § 79 
Di\ersioii, § 61 
Channels, 

Aitificial channels, geneially, ante 
Defined, § 41 

Flowing sabterraneaii watei s, § 93, p 769 
Natural watercouises, § 3, § 4, p 599 
Obstiuction and detention, widening, straighten¬ 
ing, etc, § 23 
Subteiianean waters, § 86 
Suiface waters, § 112 
Chaiacter, 

First step, appropriation, priority, § 184 
Public sei'vice water companies, § 247 
Return flows, appropriation states, equitable ap¬ 
portionment, § 170, p 911 
Suiface waters, loss, § 112 
Water use, rates and charges, § 297, p 201 
Chaiacter of land, 

Designed to he benefited, appropriation, § 172 
Irrigation purposes, § 314 
Water piiority, § 183 
Character of stieam, 

Bridges, tiestles, etc, § 20 
Ripaiian lights, reasonableness of use, § 11 
Unreasonable diversion, § 61 
Characteristics, natural watei couises, § 4, p 596 
Chaiges. Rates and charges, generally, post 


Chaiitahle institutions, 

Municipal chaige tor water furnished to, § 285 
Statutory limitations on right to charge foi water, 
§ 283, p 160 

Chaiitahle puipose, fiee supply or nominal chaige 
foi water, § 283, p 158 
Charters, 

Limitations on right to chaige for watei supply, 
§ 283, p 159 

Public service water companies, § 248 
Quasi public water companies, forfeiture, § 347, 
p 384 

Chattel moitgages, machineiy incorporated into mu¬ 
nicipal water works, powei to foreclose, § 241 
Chemical analysis, pollution, evidence, § 54, p 708 
Chemical puiity, 

Municipal contract for supply of water, § 269 
Private coiporation’s duty to furnish water, § 278, 
p 145 

Chemicals, iiollution, § 48 
Chief souice of supply, diversion, § 61 
Children and mmois, irrigation district’s liability for 
death by drowning m ditch, § 365, p 435 
Chuiches, 

Statutory limitations on light to charge for water, 
§ 283, p 159 

Stipulations for fiee supply of watei, § 283, p 160 

Ciicumstances, 

Accretion and alluvion, § 76 

Application, additional water to beneficial use, 
§ 186, p 960 
Appiopriation, 

Abandonment of lights, § 193, p 996 
Burden of pi oof, § 201, p 1015 
Artificial channels, upkeep and lepaiis, § 130, 
p 850 

Conti acts, constiuction and operation, § 221 
Deepening natmal channel, § 42 
Diversion, evidence, § 67, p 732 
Enjoyment as ad\eise, § 162 

Plowage of lands, abandonment or loss of lights, 
§24 

Intel est created by conveyance, § 209 
Pollution, § 43, p 689 

Presumed knowledge, § 50 
Prescription, unintenupted character, § 161 
Subterranean waters, pollution, § 97 
Unreasonable diveision, § 61 
Circumstantial evidence, 

Flooding lands, § 36(9), n 34 

Injuiies incident to supply and use, § 312, p 248, 
n 70 

Pollution, § 54, pp 705, 708 

Subterranean waters, pioceedmgs and lelief, 
§ 101, p 785 

Cistern, 

Duty to maintain or lepair, § 210, p 1054 
Rights and piivileges, § 210, p 1049 
Cities Municipalities, geneially, post 
Claim of light, 

Pollution, § 50 

Surface waters, drainage easement, § 121 
Claimed injury, point of diversion, change, § 189, 
p 980, n 23 

Claims, irrigation districts, § 321, pp 295, 299 
Clandestine user, presciiption, § 159, p 881 
Clarification, certificate of appropiiation, § 180, p 932 
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Class discrimination, rates and chaiges, § 297, p 201, 
n 14 

Classes, subterranean wateis, § 86 
Classification, § 2 

Distiibution and supply of water for irrigation, 
useis of water, § 339 
Lakes and ponds, § 103, n 70 
Real property, § 1 

Water useis in deteimining lates and chaiges, 
§ 297, p 201 

Clay, subterranean wateis, § 88 

Clean hands, lakes and ponds, equitable relief, § 111 
Cleaning out wateiway, aitificial channels, § 130, 
p 849 

Clear title, prescription, § 105, n 54 
Climatic conditions, 

Appiopiiation, piosecution of enteiprise, § 179 
Appropiiation states, equitable apportionment, 
§ 170, p 911 

Budges, tiestles, etc, § 20 

Duly or quantity needed for iriigation, § 18G, 
p 971 

Iriigation purposes, leasonable use of water, 
§ 314 

Ripaiian lights, reasonableness of use, § 11 
Subteiianean wateis, § 86 
Time of use, § 187 
Cloud on title, 

Cieation of water district, collateral attack on 
organization pioceedmgs, § 243(2), p 66 
Water district tax assessments, § 243(7), p 87, 
n 99 

Coal, subteiranean wateis, § 88 
Coal dirt, deposit m stieam, § 21 
Coal mine operator, public seivice watei companies, 
lights against, § 254 

Coequal lights, iiparian owners to iriigate, § 314 
Coeicion, lates or chaiges, cutting off supply for non¬ 
payment, § 305 
Collateial attack, 

Imgation distiict organization, § 319(6) 

Water districts, oiganization, § 243(2), p 66 
Collateral covenants, municipal puichase of existing 
water system, § 239, n 71 
Collection, 

Iriigation distiict bonds, § 330 
Rates and chaiges, § 302, pp 210-214 
Sale of water for irrigation, lates and chaiges, 
§ 363, p 427 
Suitace Wateis, § 113 

Water districts, taxes and assessments, § 243(7), 
p 88 

Collective poweis, governing body of water district, 
§ 243(4) 

Colonial giant, bed and banks of stream, § 85 
Color of sewage, pollution, § 45 

Collection of rates and charges, sale of water for ir¬ 
iigation, § 366, p 427 

Color of title, surface waters, diainage easement, 
§121 

Commencement, title to alluvion, § 76 
Commencement of service, municipality accepting ai)- 
plication for service of water, § 275, p 147 
Commercial character of business, riparian rights, 
§ 12, n, 87 

Commercial enterprise, conduct of municipal water¬ 
works as, § 284, n 59 


Commeicial establishments, rates and charges, right 
to metei service, § 302, p 211 
Commeicial industiial nseis, classification, rates and 
chaiges, § 297, p 201, n 14 

Commeicial navigation, lakes and ponds, § 103, n 70 
Commercial value, existing water system purchased 
by municipality, § 238, p 42 

Commodity prices, rates and charges, consideration 
in determining leasonableness, § 203, p 187 
Common basin, subteiranean waters, use, § 93, p 772 
Common counts, lease of municipal watei ^'^steiii, le- 
coveiy of money expended in impioving and op¬ 
erating system, § 240 
Common enemy. 

Flood wateis, § 19, n 33 
Surface wateis, § 114, p 806 
Common expeiience, lailroads, suiface waters, § 11“ 
Common injury, suiface waters, injunction, § 128, 
p 837 

Common inteiest, 

Diversion, parties, § 67, p 731 

Subteiranean waters, proceedings and roLcf, 
§ 101, p 780 
Common law, 

Appiopiiation, § 157 
Deeds and conveyances, § 208 
Diveision of watei by iiparian owners for irii¬ 
gation pill poses, § 314 

Lakes and ponds, adjacent landowmeis, § 107, 
n 10 

Railioads, suiface wateis, § 115 
Riparian lights, §§ 5, 6 
Subteiianean waters, § 86 
Use, § 93, p 770 

Suiface watei, natural diainage, § 114 
Common nuisance, pollution, § 43, p 688 
Common ownership, aitificial lake lands, severance, 
§ 207 

Common pool, subterranean waters, § 93, p 772, n 27 
Common propeity, § 1 
Diversion, § 59 

Common questions, subterranean waters, proceedings 
and relief, § 101, p 780 

Common usage, rates and chaiges, § 302, p 213 
Communicable diseases, ascertaining piobability that 
water supply infected, § 311 
Communicated intention, appi opnation, § 175 
Community in wrongdoing, pollution, § 52 
Community irrigation ditch, rights of ownership, 
§339 

Community property, irrigation and ditch companies, 
hen for assessments to pay debts, § 343, p 373 
Community supply, subterranean waters, exhausting, 
§ 93, p 772. n 21 

Comparative depth, lakes and ponds, § 103, n 70 
Comparative rates, reasonableness of rales and charg¬ 
es, § 293, p 184 
Compensation, 

Appraisers of existing water system on purchase 
by municipality, § 238, p 45 
Flowage of lands, •§ 25, p 637 
Irrigation districts, 

Employees, § 320, p. 293 
Officers, § 320, p 290 

Municipal contract for supply of water, implied 
autlioiity to pay, § 268 
Point of diversion, change, § 180, p 982 
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Compensation—Contimied 

Prior appropriators, subsequent appropiiator, 
§ 185, p 958, n 91 

Public service water company to city foi use of 
water pipes, § 257, p 106 
Biparian rights, deprivation, § 9 
Water district ofiBcers, items for vliich tax or 
assessment levied, § 243(7), p SG 
Compensatory benefits, diversion, § 59 
Competitive bids, irrigation distiicts, contiaet for 
construction of works, § 321, p 302, n 61 
Competitors, public service water companies, 
Connections with, § 257, p 109 
Rights or privileges, § 252 
Complaint, 

Actions involving right to use or be furnished, 
§ 225, p 1075 

Appropriation, actions, § 200 
Artificial channels, mjuiies, § 137 
Dams, actions for damages, § 150 
Diversion, § 67, p 731 

Injunctive relief, § 68, p 738 
Flooding lands, § 36(7) 

Allegations, § 37, p 677 
Burden of proof, § 36(9) 

Issues, proof and variance, § 36(S) 

Flowage of lands, § 32 

Actions for damages, sufficiency, § 25 
Proceedings to acquite right, § 25, p 638 
Intervention, § 101, p 783 
Pollution, § 54, p 703 

Criminal responsibility, § 57 
Equitable relief, § 55, p 714 
Riparian rights, determine and piotect, § 14 
Subterranean waters, contents, § 301, p 782 
Surface waters, actions for damages, § 127, p 828 
Complementary duties, surface waters, § 114, n 26 
Completed appropiiation, § 174 

Composition of mains, public service water com¬ 
panies, replacement, § 257, p 106 
Compromise and settlement, 

Contracts between appropriators, § 190, p 988 
Ditch and water rights, § 190, p 984 
Computation, surplus supply, § 185, p 958 
Computation of area, bed and banks of stieam, grant, 
§ 84 

Concerted acts, pollution, § 52 

Concession, free water to private consumer in ac¬ 
knowledgment of gift of lands, § 283, p 159 
Conclusions of law, point of diveision, change, § 189, 
p 979 

Condemnation Eminent domain, generally, post 
Condition of improvement, riparian lights, reasonable¬ 
ness of use, § 11 
Condition of purity, § 43, p 686 
Condition subsequent, 

Appropiiation, application to beneficial use, § 186, 
p 966, n 97 

Forfeiture, right of way for irrigation purposes 
on bleach, § 349, p 394 

Conditional status, appiopriation, § 173, p 921 
Conditions, 

Appropriation, § 169 

Permit, § 180, p 935 
Breach of conditions, generally, ante 
Change in diversion, § 188 
Change of water company rates, § 203, p, 190 


Conditions—Continued 

Contract for municipal supply and distribution 
of water, § 268 

Deepening iiatuial channel, § 42 
Diversion, evidence, § 68, p 740 
Inciease of lates, § 287, p 1G8 
Municipal water woiks and water districts, ex¬ 
tension of mains, § 242, p 58 
Obstiuction and detention, § 19 
Point of diversion, change, § 1S9, pp 977, 982 
Prescriptive right, § 165 

Private corpoiation’s privilege to sell water, 
§ 278, p 144 

Use, rates and chaiges, § 297, p 201 
Conditions locally prevailing, prior appiopriation, 
§ 168 

Conditions precedent, 

Actions by or against municipality in water sup¬ 
ply contract, evidence, § 276, p 136 
Appiopriation, 

Completion, § 174 

Right to use anotbei's ditch, § 193, p 1000 
Completed appropriation, § 174 
Dams, erection, § 147, p 863 

Distribution and supply of water for iingation, 
right to supply, § 352, p 406 
Flooding lands, injunctive relief, § 37, p 675 
Injunction to compel distributor to supply water 
for iriigation, § 317, p 261, n 17 
Iriigation pin poses, remedies for injuries, § 367, 
p 441 

Pollution, issuance of iniunction, § 55, p 711 
Public seivice water companies, laying mams, 
§ 256 

Taxation by water districts, § 243(7), p 84 
Water districts, contiacts, § 243(6), p 78 
Conduct, 

Appropriation, constructive notice, § 176 
Contracts, construction and operation, § 220, n. G1 
Extent of appropiiation, § 186, p 964 
Prescription, interiuption of use, § 161 
Conduits, 

Appurtenances passing by conveyance, § 217 
Size and enlaigement, § 210, p 1054 
Confession and avoidance, pollution, defenses, § 54, 
p 704, n 86 
Confiscation, 

Rate for water furnished municipality, § 275 
Unreasonable rates, proceedings for relief, § 295, 
p 193 

Conflict of laws, irrigation districts, organization, 

§ 319(1) 

Conflicting claims, 

Appropriation, contacts, § 190, p 988 
Subterranean waters, action to determine, § 101, 
p 780 

Confluence of two branches, riparian rights, § 8 
Conformation of country, § 4, p 603 
Congress, power to promote geneial w^elfare through 
reclamation, irrigation and improvement pioj- 
ects, § 316, p 257 

Connection cost, failure to pay and justifying cutting 
off service, § 305 

Connections, municipal water works and water dis¬ 
tiicts, lights and obligations, j 242, pp. 54-60 
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Consent, 

Appiopiiation, defenses, § 197 
Constiuction and operation of plant, pollution, 
§ 55, pp 713, 714 

Ditch company, point of diversion, change, § 189, 
p 981, n 29 

Diveision, defenses, § 68, p 737 
Flooding lands, § 36(5) 

Flowage of lands, § 28 
Implied licenses, ^ 219 

Municipal coipoiation to county creation of wa¬ 
ter district, § 243(3>), n 15 
Municipal officeis to acquisition of existing wa¬ 
ter system, § 237, p 37 
Ohstiuction and detention. 

Persons liable, § 22 
Surface waters, § 122, n 16 
Owner, lights of way over private lands for ir- 
iigation puiposes, § 349, p 390 
Polution, § 54 

State authorities, acquisition of existing watei 
system by municipality, § 236 
Suiface waters, inciease of flow, § 116, p 813 
Use, prescription, § 162 

Consequences, deepening natuial channel, § 42 
Conseivancy distiicts, iriigation distiicts, inclusion, 
§ 319(3), p 280 

Conservation and development board, approval of mu¬ 
nicipal contiact, § 2^, p 119 
Consideiation, § 220 

Appiopiiatois, contracts between, § 190, p 988 
Deeds and comeyances, § 208 
Flowage of lands, giants and leseivation, § 27, p 
643, §28 

Iriigation and ditch companies contiacts, § 345, 
p 380 

Licenses, § 219 

Municipal contract for private consumers, § 279, 
p 147 

Municipal supply of water for light of way, § 278, 
p 141 

Option of municipality to purchase existing water 
system, § 237, p 35 
Rates with pations, § 287, p 169 
Sale for irrigation, contracts with consumers, 
§ 361, p 418, n 18 

Stocks and stock certificates of iriigation and 
ditch companies, § 343, p 360 
Suiface waters, easement or right of drainage, 
§ 120 
Consolidation, 

Irrigation districts, § 321, p 296 
Public service water companies, § 248 
Water power companies, § 376 
Constant flowage, 

Flowage ot lands, § 26 
Natural watercourses, § 4, p 604 
Constitutional and statutory provisions, 
Appropriation, § 168 

Proceduial requirements, § 180, p 931 
Rights of way, § 192, p 991 
Bed and banks of stream, § 71 
Change, point of diversion, § 189, p 977 
Dams, § 147, p. 861 

Obstruction or detention, removal or abatement, 
§23 

Ownership, S 1 


Constitutional and statutory provisions—Continued 
Piior appropriation, § 168 
Reasonable use of water, § 191 
Rights of way, appropriation, § 192, p 991 
Ripaiian rights, § 6 

State commission, sewage pollution, § 45 
Waste or unreasonable use of water, § 191 
Construction, 

Appiopiiation, 

Findings of jury, § 203, p 1023 
Transfeis, § 190, p 985 
Artificial channels, § 130, p 846 
Dams, § 147, p 859 
Injuries, § 148 

Iriigation pioject, § 321, p 301 
Iiiigation works, liability for injuiies, § 365, pp 
432-437 

Mill ponds, § 147, p 859 

Municipal waterworks, § 234, pp 23-29 

Waterworks, 

Injuries from, § 309, p 233 
Water districts, § 243(5), p 74 
Construction cost, reasonableness of rates of water 
companies, § 293, p 182 
Construction of instruments, 

Consumer’s contract for supply aud distribution 
of water, § 279, p 149 
Contiacts, § 221 
Deeds and conveyances, § 209 
Franchise of public service water company, § 251 
Leases, § 224 

Municipal contiacts for supply of water, § 271 
Municipality’s option to purchase existing water 
system, § 237, p 36 

Sale ot water for irrigation, § 361, p. 420 
Constructive appropriation, § 174 
Constructive notice, 

Appiopiiation, § 176 
Irrigation and ditch companies, 

Contiacts to furnish water, § 345, p 381 
Transfer of stock, § 343, p 368 
Irrigation districts, confirmatory proceedings, 

§ 319(5) 

Pollution of water supply, questions of law and 
fact, § 312, p 249 
Prescription, § 159, p 881 

Constructive parties, appropriation, actions, § 199 
Consumers, 

Action by or against municipalities on water sup¬ 
ply, § 281, pp 154-157 

Contiacts of municipalities with or for benefit of, 
§279,p 146 
Defined, § 277 

Distribution and supply of water for irrigation, 
Appropriator, § 352, p 406 
Discrimination, § 355 

Stockholders or members of company or as¬ 
sociation, § 353, p 409 

Injunctions, against water company, § 281, p 154 
Liability to on contiact with municipality, § 310 
Municipal extension of water mains undei con¬ 
tract with, § 242, p 59 

Municipality purchasing water for use of citizens 
as, § 275 

Parties to actions concerning water supply con¬ 
tracts, § 276, p 136 
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Gonsumers—Continued 

Premises, pipes on, public service water com¬ 
panies, § 257, p 106 
Rates and charges, geneially, post 
Recovery back of amounts paid, § 307, p 223 
Right and duty of municipality to supply watei 
to, § 278, pp 138-146 
Supply and distribution of water, § 277 
Consumptive use, appiopriation states, equitable ap¬ 
portionment, % 170, p 911 
Contamination Pollution, geneially, post 
Contempt pioceedmgs, 

Appropriation, 3 udgment, § 203, p 1031 
Riparian rights, violation of judgment, § 14 
Surface waters, failure to close up cliain, § 128, 
p 841 

Contentious use, presciiption, § 159, p 879 
Contents, 

Appropriation, application for permit, § ISO, p 934 
Flooding lands, pleadings, § 37, p 677 
Contest, appiopiiation, § 180, p 938 
Contest of election, irrigation distiict officeis, § 320, 
p 291 

Contiguous muniapalities, supply and distiibution of 
watei, § 265, p 118 
Contingent contract, § 220, n 62 
Contingent danger, pollution, injunction, § 55, p 712 
Continuance, fuithei rights having independent 
source, piescription, § 165 
Continuing diversion, § 62 
Ini unction, § 68 
Continuing duty, railroads, 

Passage of water, pioviding, § 20, p 628 
Suiface wateis, § 115, n 64 
Continuing injury, 

Flooding lands, damages, § 38, p 683 
Intelference with irrigation rights, § 317, p 262, 
n 22 

Municipality’s permanent and uncompensated di- 
veision of waters, § 227 
Pollution, injunction, § 55, p 711 
Suiface waters, injunction, § 128, p 835 
Continuing offei, water system, municipality’s option 
to pui chase, § 237, p 35 

Continuity of adverse user, flowage of lands, § 26 
Continuous character, prescription, § 161 
Continuous flow, appiopriation, § 170, p 906 
Continuous hostile claim, npaiian rights, § 13 
Contour, earth’s surface, appropiiation, § 172, n 89 
Conti actoi s’ bonds, iingation distiict contiacts, § 321, 
p 302 

Contracts, §§ 206-225, pp 1040-1078 
Acquisition for public supply, § 228 
Actions, § 225, p 1073 
Appropiiators, § 190, p 988 

Aitificial channels, constiuction and maintenance 
over lands of another, § 130, p 847 
Bed and banks of stream, § 84 
Bleach of contract, geneially, ante 
Considelation, generally, ante 
Consumers, sale of water for irrigation, § 361, pp 
418-422 

Damages, rights and privileges acquiied, § 225, 
p 1078 

Equitable relief, § 225, p 1074 

Evidence, actions involving, § 225, p. 1076 

Flooding lands, pleading, § 36(7) 


Contracts—Con tinned 

Flowage of lands, § 28 

Hydrants and hydrant rentals, § 270 

Ice, light to take, § 385 

Iingation and ditch companies, § 345, p 378 
Irrigation companies, acquisition of water lights, 
§ 348 

Iingation disfciicts, post 

Iriigation ditch tiansfoiahle by, § 350, p 306 
Limitation of actions, § 225, p 1075 
Mechanical and manufacturing puiposes, 
Acquisition of rights, § 370 
Aitificial waters, § 373 
Municipal supply of water, form, § 266 
Municipalities to supply nonresidents, § 278, p. 
142 

Obstruction and detention, § 21 
Operation of municipal water works system, § 241 
Parties, rights involving, § 225, p 1075 
Peifoimance, § 222 

Pleading, rights involving, § 225, p 1075 
Public service water companies, poweis and du¬ 
ties, § 254 

Pui chase, mumcipahty of existing water system^ 
§ 237, pp 34-40 

Rates and charges, § 287, pp 167-172 
Remedies of paities, § 225, p 1073 
Rescission, § 223 
Ripaiian lights, modification, § 9 
Specific performance, § 225, p 1073 
Supply and distribution of watei, post 
Surface wateis, easement or light of diamagc,. 
§ 120 

Teimination, § 223 
Ultia viies contracts, generally, post 
Water companies, § 282 
Water distiicts, § 243(5), pp 71-76 
Watei supply, poweis of municipality, § 234, pp. 
25, 26 

Contributing cause, pollution, § 43, p 690 
Defenses, § 54, p 701 

Contiibutions, irrigation and ditch companies, stock 
subscription and pui chase, § 343, p 367 
Contributory negligence, 

Dams, breakage, actions, § 156 

Distiibutor of watei for irrigation, § 366, p. 437 

Diversion, pleading, § 67, p 731 

Flooding lands, 

Defenses, § 36(5) 

Instructions to jury, § 36(10) 

Pleading, § 36(7) 

Injuries, 

Constiuction or maintenance of waterworks, § 
309, p 237 

Incident to supply and use, § 312, pp 245, 
249 

Irrigation ditch owner, § 365, p 435 
Questions of law and fact, § 36(10) 

Surface waters, actions for damages, § 127, pw 
827 

Control, 

Irrigation, § 315 

Municipal water system plant, § 241 
Pollution, § 45 

Prescription, essential elements, § 159 

Prior appropiiation, § 167 

Public service water companies, § 24T 
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Conti ol—Continued 

Subterranean waters, § 90 

Waste waters subject to appiopiiation, § 18o, p 
960 

Water districts, § 243(1) 

Water system by private individual, §§ 244-246 
Convex Sion, 

Fire hydrants, water use without contract, § 276, 
p 133 

Hostile ownership of water mams by municipal¬ 
ity, § 242, p 55, n 46 

Municipal water works and water districts, pipes 
laid by individual, § 242, p 57 
Rates and charges, wrongfully taken water, § 306 
Watei course to sewer, pollution, § 45 
Conveyances Deeds and conveyances, generally, post 
Cookhouse, pollution, offensive matter, § 55, p 716 
Cooking, riparian rights, reasonableness of use, § 12 
Cooperative corporations, distribution and supply 
of water for iriigation, light to control and 
regulate, § 359 

Cooperative plantation pioject, limited easement, 
§ 217, n 85 

Cooperative reservoir, contract between municipali¬ 
ties respecting surplus watei s, § 241, n 96 
Coowneis of plant, pollution, § 52 
Ooiporate bodies, 

Irrigation distiicts, § 318, p 265 
Municipal water districts, § 243(1) 

Corporation commission, contiol over municipality 
fuinisliing domestic water to lesidents, § 234, p 
24, n 60 
Coi potations, 

Appiopriation, ante 

Contracts with secretary of inteiior, § 316, p 258 
Laying water pipes under contract, liability foi 
injuries, § 309, p 237 

Point of diveision, change, petition, § 189, p 977 
Preset iptne rights, § 163 
Corpoieal hereditament, 

Impoiuided watei s, § 145, n 8 
Natural flow of stteam, § 15 
Suiface waters, § 113, n 14 

Coipus of water, title, appropiiation, § 181, p 944 
Coirect \aluation of property, flooding lands, dam¬ 
ages, § 38, p 682 

Collection, water district assessment loll, § 243(7), 
p 85, n 78 

Coi relative rights doctrine, 

Pioccedings and lelief, § 101, p 780 
Subteiianean watei s, § 93, p 772 
Corruption of water, § 43, p 689 

Cost basis, municipal puichase of existing watei 
system, § 238, p 42 
Costs, 

Appraisers of existing water system on purchase 
by municipality, § 238, p 45 
Appiopiiation actions, § 205 
Aitificial channels, maintenance and repair, § 130, 
p 849 

Constiuction and maintenance of irrigation 
works, § 350, p 397 

Diveision, injunctive relief, § 68, p 743 
Plowage of land, actions, § 25, p 040 
Installing service pipe, municipal water works 
and water districts, § 242, p 57 


Costs—Continued 

Irrigation rights, actions to establish and pro¬ 
tect, § 317, p 264 

Municipality under obligation to furmsh ser\ice 
at less than, § 289, p 173 

Point of diversion, pioceedings for change, § 189, 
p 983 

Pollution, equitable relief, § 55, p 717 
Preventing damage, suiface waters, actions, § 127, 
p 833, n 46 

Proceedings for relief from unieasonable rates, 

§ 295, p 194 

Public service water companies, installation of 
seivice connections, § 257, p 107 
Riparian rights, actions to deteimine and pro¬ 
tect, § 14 

Seivice furnished, rates and charges, § 297, p 
201 

Cotenants, flowage of lands, paities to action for 
damages, § 25 
Counties, 

Implied piomise to pay municipality for water 
furnished, § 274 

Municipal contract with for supply of water, 

§ 279, p 147 

Taxation of water district’s propel ty, § 243(7), 
p 88 

Water works system, authority to establish, 

§ 234, p 23 

County attorney, institution of proceedings against 
watei district ofiBcer, § 243(8) 

County commission, sale of water for irrigation, reg¬ 
ulation of lates and charges, § 363, p 424 
County highway, surface wateis, easement to dis¬ 
charge across, § 119, n 50 

County lands, irrigation rights of way, § 349, p 389 
County liability, flowage of lands, § 30 
Course Channels, generally, ante 
Couits, 

Discretion of court, generally, post 
Questions of law and fact, generally, post 
Rate making powers as managers of municipal 
water utilities, § 286 
Covenants, 

Deeds and conveyances, § 211 
Running with the land, 

Acquisition of right to pollute, § 50 
Contract of municipality to furnish prem¬ 
ises with water, § 279, p 147 
Di&tiibution and supply of water for irri¬ 
gation, § 352, p 405 

Irrigation water rights, § 362, n 80 
Cow stables, pollution, § 49 
Creation, 

Flowage of lands, easements by implications, 
§ 27, p 646 

Furthei rights having independent source, pre- 
sciiption, § 165 

Surface waters, easement or drainage, § 120 
Credit, 

Municipality, pledge for supply of water, § 265, p. 
117 

Water districts, giving or lending, § 243(0), p. 
78 

Oieditois’ remedies, public seivice water companies, 
§ 263 
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Creeks, 

Glassification, § 2 

T'lowage of lands, liability of state, § 30 
Obstnictioii and detention, right of way, § 21 
Creosote in water, 

Admissibility of evidence, § 101, p 784 
Source, evidence, § 101, p 781, n 53 
Criminal responsibility. 

Dams, mabciously attempting to destioy, § 152 
Diversion, § 70 

Interference with water supply, § 313 
Irrigation purposes, liabilities and injuiies in- 
adent to supply and use, § 368 
Obstruction of watercourse, §§ 39, 40 
Pollution, § 57 

Public water supply, § 232, p 20 

Crops, 

Damages for loss, § 38, p 684, § 351 
Deprivation of water, damages, § 34 
Flooding lands. 

Damages, § 38, pp 682, 684 
Defenses, § 36(5) 

Issues, proof and variance, § 36(8) 

Parties to action, § 36(6) 

Kind, duty or quantity needed for imgation, 
§ 186, p 971 

Liability for injuries, § 29, p 649, n 33 
Lien for rates and charges, sale of water foi 
irrigation, § 363, p 429 
Nuisances, damages, § 38, p 684 
Pollution, damages, § 56, pp 718, 720 
Sale of water for irrigation, hen for lates and 
charges, § 363, p 429 

Subterranean wateis, irrigation, § 93, p 768 
Time of use, § 187 

Cross examination of witnesses, water district of¬ 
ficers, removal, § 243(4) 

Cross pleading, appropriation, actions, § 200 
Culmaiy pui poses, 

Appropriation, § 172 
Pollution rendering unfit, § 43, p 688 
Cultivation, 

Appropriation, lands, diligence, § 179 
Irrigators allowed i*easonable latitude in chang¬ 
ing, § 188 

Culvert, 

Degree of care and skill in construction, § 20, 
p 629 

Obstruction and detention, § 20, p 627 
Railroads, surface waters, § 115 
Surface water floodings, persons liable, § 125 
Curb box, liability of water company for iniuries 
to pedestrian caused by projection, § 309, p 
238 

Currents, 

Natural lakes and ponds, § 103 ^ 

Natural watercourses, § 4, pp 596, 603 
River, appropnation, § 181, p 950 
Custom and usage. 

Contractual right of stockholder in water com¬ 
pany as defeated by, § 353, n 90 
Ground wateis, diversion, § 170, p 909, n 92 
Intersecting stieain, passageway foi watei, § 20, 
p 029 
Pollution, 

Dofeiisps, § 55, p. 712 
Mining operations, §§ 47, 48 


Custom and usage—Continued 

Prorating distribution and supply of water for 
irrigation, § 359 

Riparian rights, reasonableness of usage, § 11 
Segregation of property for rate making on basis 
of, § 289, p 174, n 18 
Stoiage and direct iriigation, § 348 
Surface wateis, drainage light, § 120 
Unreasonable diversion, § 61 
Cutting off supply for nonpayment of rates and 
charges, § 305 

Cutting off use, prescription, § 161 
Daily abstraction, prescription, § 165, n 70 
Daily barn and house, pollution, § 49 
Damages, 

Accumulation and storage, §§ 141, 143 
Appropriation, 

Actions, § 203, p 1020 
Right of action, § 194, p 1001 
Artificial channels, inteiference, § 139 
Bed and banks of stream, owneiship, § S3 
Breach of contract between municipality and 
water company, § 276, p 137 
Breach of duty to consumer, § 281, p 157 
Contracts, lights and privileges acquired, § 225, 
p 1078 

Dams, actions for destruction or removal, § 151 
Deepening natural channel, § 42 
Deprivation of waters, § § 32, 34 
Diveision, § 69 

Injunctive rehef, § 68, p 743 
Pleading, § 67, p 731 
Escaping waters, § 143 
Flooding lands, § 38, p 680 

Injunctive relief, § 37, p 680 
Instructions to jury, § 36(10) 

Questions of law and fact, § 36(30) 

Flowage of land, § 24, § 25, p 637, § 34 
Assessment, § 25 
Persons liable, § 30 

Grants, rights and privileges acquired, § 225, 
p 1078 

Ice removal, § 386 

Injuries incident to supply and use, § 312, pp 
244, 250 

Irrigation purposes, liabilities and injuiies in¬ 
cident to supply and use, remedies, § 367, 
p 448 

Leases, rights and privileges acquired, § 225, p 
1078 

Mechanical and manufacturing purposes, injuiies, 
§ 375 

Pollution, § 54, p 700 , § 56, p 718 
Equitable relief, § 55, p 717 
Public and municipal water supply, § 232, 

p 21 

Special damages, pleading, § 54, p. 703 
Prescription, § 159, p 882 

Private consumer from city for wrongful refusal 
of water, § 281, p 154 

Public service water companies, injuries to works 
mains or pipes, § 258 
Punitive damages, geneially, post 
Rates and charges, private cor imer, §§ 306, 
307 

Subteiranean waters, § 102 

Admissibility of evidence, § 101, pp 783, 784 
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Damages—Continued 
Surface waters, 

Actions, § 127, pp 827, 833 
Artificial drainage, § 116, pp 811, 812 
Injunction, § 128, pp 839, 840 
Water districts, breach of contract, § 243(8) 
Wrongful discontinuance of water service, § 307, 

p. 226 

Dams, § 18 , §§ 144^152, pp 857-870 
Abandonment, § 147, p 865 
Abatement, § 149 
Accidental bursting, § 153 
Act of God, ante 
Actions for damages, §§ 151, 156 

Bights and privileges acquired by giants, 
leases or contracts, § 225, p 1078 
Adjoining owners, lights, § 145 
Alteration of flow, § 148, n 42 
Application to erect, § 147, p 861 
Apportionment of expenses, § 147, p 864 
Appropriation, 

Capture or diversion, § 177 
Bights of way, § 192, p 991 
Appurtenances passing by conveyance, § 217 
Breakage, injuries by, §§ 153-156, pp S70-S73 
Breaking to abate nuisance, § 149 
Bill den of proof, actions for damages, § 156 
Character of structure, § 147, p 863 
Condition precedent to erection, § 147, p 863 
Construction, § 147, p 859 
Injuiies, § 148 
Trespass, § 147, p 860 

Conti acts, construction and opeiation, § 221 
Corporeal hereditament, § 145, n 8 
Criminal responsibility for attempting to dcstioy, 
S 352 
Damages, 

Failure to observe statute, § 147, p 862 
Injuries to, § 150 

Deeds and conveyances, interest conveyed, § 210, 
p 1048 

Destruction, § 147, pp 864, 865 
Detain water, right, § 144 
Diminishing flow, § 147, p 860 
Duty to maintain or repair, § 210, p 1054 
Evidence, grants of right to use, § 225, p 1076 
Exclusive use of waters, § 145 
Expenses, apportionment, § 147, p 864 
Extent of right acquired, § 147, p 863 
Flood gates, liability for damage resulting from 
opening during storm, § 309, p 238 
Flooding lands, 

Abatement, § 36(10) 

Actions to abate, § 37 
Authorized erection, § 37, p 674 
Defenses, § 36(5) 

Issues, proof and variance, S 36(8) 

Joinder of actions, § 37, p 673 
Judgment, § 37, p 679 

Preliminary injunction against construction, 
§ 37, p 679 
Floods, post 
Flowage of lands, § 24 
Annual damages, § 30 

Extraordinary and unprecedented storms and 
floods, liability, § 29, p 649 
Flushing structure, § 27, p. 645 
94 C J.S —74 


Dams—Continued 

Flowage of lands—Continued 
Grants, § 27, p 643 
Gross damages, § 30 
Head of water, § 27, p 645 
Leakages, repairing, § 29, p 648 
New dams, erection, § 24 
Perpetual rights, § 25, p 637 
Persons liable, § 30 

Proceedings to acquiie right, § 25, p 637 

Public or statutory authority, § 29, p 648 

Raising, § 26 

Rebuilding dam, § 24 

Removal, § 26 

Repaiis, § 26 

Resei rations and grant, § 27, p 643 
Temporary washouts, § 24 
Transfer, § 27, p 646 

Grant, right to erect and maintain, § 207 

Head of water maintained, § 147, p 863 

Health regulations, § 147, p 862 

Highway protection, § 147, p 860 

Impound water, right, § 144 

Impounded diverted waters, § 153 

Incident to ownership, § 147, p 859 

Increase in height, § 147, p 864 

Injlilies from construction and maintenance, 

§ 148 

Injuiies to, § 150 

Intelference with operation, § 147, p 860, § 150 
Iriigation and ditch companies, implied powei 
to construct, § 345, p 377 

Irrigation district constructing for iiiigation 
purposes, § 350, p 395 

Issues, proof and variance, actions for damages, 

§ 156 

Joint interests, § 145 

Leakage, injuries by, §§ 153-156, pp 870-873 
Lease of municipal water works, § 240 
Liabihty of water company for injuries resulting 
from negligence in constiuetion or opeiation, 
§ 309, p 238 

License, § 147, p 861, § 219 

Weight and sufiicieiicy of evidence, § 225, 
p 1077 

Maintenance, § 147, p 859 
Injuries, § 148 
Manner of use, § 147, p 863 
Mosquito breeding body, § 148 
Municipal authority to construct and maintain, 
§ 234, p 26 

Negligence, breakage or overflow, § 153 
Nonuser, loss of rights, § 147, p 865 
Notice, successors of grantor, § 210, p 1056 
Nuisance, § 147, p 859, n 28, § 147, p 863 
Obstruction and detention, § 18 
Offensive nature, § 148 

Ordinary care, maintenance and operation, § 148 
Overflow, injuries by, §§ 153-156, pp 870-873 
Owners of opposite ends, § 147, p SG6 
Ownership of waters, § 145 
Parol license, revocation, § 219 
Percolation, § 154 

Persons liable, breakage, overflow, etc., § 155 
Phenomenal flood, breakage or overflow, § 153 
Pleadings, actions, § 156 
Pollution, § 147, p 862, n 63 


1169 



WATERS 


D ams—Continued 

Presciiptive right, § 147, p 862 
Interruption of use, § 161 
Private nuisance, § 144 
Proceedings to erect, § 147, p 861 
Proximate cause, biealcage or overflow, § 153 
Public and municipal water supply, pollution, 
§ 232, p 21 

Public authorities, compelling opeiation, § 147, 

p 866 

Public nuisance, § 37, p 675, § 144 

Public waters, § 145, n 8 

Pulling down to abate, § 149 

Reasonable use, § 145, § 147, p 860 

Rebuilding, injunctive relief, § 37, p 670 

Reciprocal rights, § 147, p 865 

Refuse, injuries, damages, § 150 

Reheving pressure in time of stress, § 153 

Removal, post 

Repairs, post 

Reservations and exceptions, § 214, p 1062 
Restoring water below, § 23 
Seepage, § 154 

Special injury, issues, proof and variance, § 37, 
p 677 

Special legislative act, § 147, p 861 
Special proceedings for lemoval, § 149 
Spillway, liability for damages resulting fiom 
opening during storm, § 309, p. 238 
Stagnant nature, § 148 
Status of stream, § 145 

Statutory license or permission, § 147, p 861 
Surface water, common enemy, § 114, p 806 
Title to bed under impounded water, § 146 
Trespass, construction as, § 147, p 860 
Type of construction, § 147, p 859, n 30 
Undue retardation of flood water, § 148, n 42 
Washouts, fiowage of lands, § 24 
Waste, injuries, damages, § 150 
Water districts, authority to constiuct, § 243(5), 
p 74 

Dangerous condition, surface water, pollution, § 123 
Dangerous situations, dihgence of watei company 
after notice of, § 309, p 235 

Date, appropiiation, burden of proof, § 201, p 1015 
Date of filing, petition for organization of iriigation 
distiict, § 319(2), p 271 

De facto dissolution, irrigation districts, § 338 
De facto irrigation districts, collateial attack, § 319(6) 
De facto water district, § 243(2), p 64 
Dead-water zone, mill dam, § 145 
Death, person against whom piescnptive right ex¬ 
ercised, § 161 
Debris, 

Appropriation for purpose of cariying off, § 172 
Mining operations, pollution, § 47 
Obstruction and detention, § 17, n 76 
Pollution, § 45 

Debt limitations, water supply distiicts, § 243(6), 
p 79, n 30 
Declarations, 

Actions involving right to use or be furnished 
with, § 225, p 1075 

Appropriation, forfeiture, § 193, p 009 
Dams, action for damages, § 156 
Diversion, § 67, p 731 
Flooding lands, § 36(7) 


Declarations—Continued 
Fiowage of lands, § 32 
Pollution, § 54, p 703 

Surface waters, action for damages, § 127, p 828 
Declaratory judgment, rates, review of leasonable- 
ness, § 289, p 177 

Decrease in rental value, nuisances, damages, § 38, 
p 684 

Decrees Judgments and decrees, generally, post 
Dedication, 

Acquisition of water for public supply, § 228 
Artificial channels, § 129, p 842 
Distiibution and supply of water for irngation, 
§ 352, p 405 

Irrigation and ditch companies, § 345, p 376 
Mains, connections and right of way to munici¬ 
pality, § 242, p 55 

Public use, owner of water supply limiting, § 278, 
P 145 

Deductions, municipal purchase of existing water 
system, § 238, p 41 

Deeds and conveyances, §§ 206-225, pp 1040-1078 
Accretions, § 206 
Acknowledgments, § 208 
Acquisition of right to pollute, § 50 
Acquisition of waters for public supply, § 228 
Actions, § 225, p 1073 
Aftei-acquired property, § 210, p 1048 
Alluvion, § 84 

Ancient grant, interest created, § 209 
Apportionment of water, rights and piivilegos, 
§ 210, p 1051 

Appurtenances to land, §§ 216, 217 
Artificial channels, § 129, p 843 

Construction and maintenance over lands of 
anothei, § 130, p 847 

Artificial watercourses, privileges and lights, im¬ 
plied, § 210, p 1048 

Bathing and boating privileges, § 210, p 1048 
Bed and banks of stream, § 84 
United States, § 85 
Breach of conditions, § 210, p 1047 
Canals, implied rights and piivileges, § 210, 
p 1048 

City oidinance, effect, § 206, n 13 
Common law, § 208 
Consideration, § 208 

Construction and operation, § 209, § 214, p 1059 
Covenants, § 211 

Damages, rights and privileges acquired, § 225, 
p 1078 

Descriptions, § 208 

Ditches, implied rights and privileges, § 210, 
p 1048 

Diversion right, § 207 

Division of water, rights and privileges, § 210, 
p 1051 

Easements, § 207 

Equitable relief, § 225, p 1074 

Exceptions, § 213 

Fishing privileges, § 210, p. 1048 

Flooding lands, defenses, § 36(5) 

Fiowage of lands, § 24, § 27, p. 642 
Foreclosure deed, § 218 
Form, § 208 
Ice, right to take, § 385 
Implied reservation, § 213 
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Deeds and conveyances—Continued 

Implied lights or privileges conveyed, § 210, 
pp 1047, 1051 

Incoipoiation by leference, § 213 
Inheiitance, words of, § 209 

Intention of parties, construction and opeiation, 
§ 209 

Irrigation ditch, property transferable, § 350, 
p 396 

Irrigation system, effect on right to supply watei, 
§ 358 

Laches, rights involving, § 225, p 1075 
Land entitled to supply of watei tor iriigation, 
§ 357 

Land on which water used, § 190, p 983 
Liabilities of paities, § 210, p 1047 
Limitation of actions, rights involving, § 225, 
p 1075 

Location, desciiption, § 208 

Measurement, rights and piivileges, § 210, p 1050 
Meiger by unity of title, § 212 
Misdesciiption of light, § 210, n 68 
Municipal purchase of existing water system, 
§ 239 

Natural flow of stream, deprivation of light, § 15 
Obstiuction and detention, § 21 
Ownership of waters impounded by dam, § 145 
Parties, § 208 

Rights involving, § 225, p 1075 
Poipetuity, woids of, § 209 

Pipe lines, implied rights and privileges, § 210, 
p 1048 

Place ot use, rights and piivileges, § 210, p 1052 
Pleadings, rights involving, § 225, p 1075 
Piesciiption, presumption, § 158 
Privileges and appurtenances to land, § 216 
Quantity of interest conveyed, § 209 
Rights and privileges, § 210, p 1050 
Quasi public irrigation companies, § 347, p 384 
Ram water and eavesdiip, § 124 
Recoiding, § 208 

Remedies of parties, § 225, p 1073 
Repugnant reservation, § 213 
Revival of rights, § 212 
Right to use, transfer, § 207 
Rights of way, 

Appiopriation, § 192, p 990 
Location, description, § 208 
Riparian rights, §§ 9, 206 

Construction and operation, §§ 207, 209 
Sale of water for irrigation, water rights, § 362 
Salt water, right to inject into well, § 210, p 1049 
Stranded or floating property, § 82 
Surface waters, 

Drainage, § 114, p 805 
Easement or right of drainage, § 120 
Teimination of reserved rights, §§ 212, 215 
Time of measurement, rights and privileges, § 210, 
p 1051 

Works as appurtenances to lands, § 216 
Deepening ditch, surface waters, artificial diainage, 
§ lie, p 811, n 95 

Deepening natural channel, §§ 41,42 
Default judgments, 

Appropiiation, mortgage foreclosure, § 190, 

pp 087, 988 


Default judgments—Continued 

Irrigation district, collection of taxes and assess¬ 
ments, § 337, p 352 

Defective contiacts, supply and distribution of water, 
latification, § 267 

Defective equipment, liability for injuiies resulting 
from, § 309, p 235 

Defective means of diversion, prior appropriator, 
§ 185, p 963 

Defective plumbing, private corporation supplying 
consumer, § 278, p 145 
Defenses, 

Aflirmative defenses, 

Flooding lands, injunctive relief, pleading, 
§ 37, p 677 

Injuries incident to supply and use, § 312, 
p 245 

Surface waters, injunction, § 128, p. 836 
Appropriation, § 197 
Artificial channels, actions, § 137 
Diversion, § 67, p 730 

Injunctive relief, § 68, p 737 
Escaping waters, § 143 
Flooding lands, § 36(5), § 37, p 678 
Pleading, § 36(7) 

Flowage of lands, § 32 
Iirigation distiicts, 

Actions by or against on bonds, § 331, p 324 
Foieclosuie of tax ceitificate of delinquency, 

§ 337, p 352, n 69 

Municipality oi water company contracts to fur¬ 
nish water, § 281, p 155 
Point of diversion, change, § 189, p 979 
Pollution, § 54, p 701 

Equitable relief, § 55, p 712 
Rates and charges, 

Furnished for irrigation, § 303, p 431 
Proceedings foi collection, § 304 
Surface waters, 

Actions for damages, § 127, p 827 
Injunction, § 128, pp 836, 837 
Watei distiict ofiicers, removal proceedings, 
§ 243(4) 

Water supply and distribution, action by or 
against municipality, § 276, p 134 
Defensive flood works, obstruction and detention, 
§ 19 

Definite source of supply, natural watercourses, § 4, 
p. 598 
Definitions, 

Abutting property owner, § 242, p 54, n 43 

Appurtenances, § 242, p. 54, n 44 

Assess, § 284, n 60 

Avulsion, § 79 

Bank of stieam, § 72 

Batture, § 77 

Bed of stream, § 71 

Bona fide resident property owner, § 242, p 59, 
n 95 

Channel, § 41 
Consumer, § 277 
Dereliction, § 78 
Diversion, § 58 
Dividends, § 238, p 43, n 6 
Drainage, § 316, p 258, n 92 
Each consumer, § 300, n 6 
Easement, § 242, p 54, n 43 
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Definitions—Continued 
Erosion, § 80 

Extiaordmary flood, § 20, p 630 
Pianchise, § 277 
Head of water, § 27, p 644, n 52 
Maintaining, § 243(6), p. 77, n 15 
Natnial flow, § 9, p 609, n 3 
Natuial watei course, § 3 
Quasi public coiporations, § 347 
Reliction, § 78 

Return flow, § 316, p 258, n 92 

Ripaiian owner, § 8 

Submergence, § 80 

Subterranean waters, § 86 

Use of water for domestic purposes, § 277 

Water metei, § 280, p 150, n 1 

Water rents and water rates, § 284 

Waterworks, § 241, n 92 

Degiee of care, budges, culverts, etc, constiuction, 
§ 20, p 629 

Delay, appropiiation, prosecution of enteipiise, § 170 
Delayed profits, flooding lands, damages, § 38, p 681 
Delegation of power. 

Municipal corporation to regulate rates foi water 
service, § 292 

Public service water companies, § 250 
Taxation to governing body of water distiict, 
§ 243(7), p. 82 

Water companies, rate regulation, § 292 
Delinquent assessments, water works distiict, collec¬ 
tion, § 243(5), p 72, n 72 

Delinquent taxes, irrigation district, property acquir¬ 
ed by, § 321, p 300 
Deliveiy, 

Distiibution and supply of water for irrigation, 
change in manner or place, § 356 
Executed contracts by residents to municipality, 
§ 242, p 59 

Iirigation, distribution and supply of water, 
§ 352. p 404 
Leases, § 224 

Sale for iirigation, contracts with coiisumeis, 
§ 361, p 418 

Demand, distiibution and supply of water for irriga¬ 
tion, conditions precedent to right to supply, § 352, 
p 406 

Demand for performance, contracts, termination and 
rescission, § 223 
Demurrer, 

Appropriation, actions, § 200 
Evidence, 

Pollution, evidence, § 54, p 709 
Subterianean wateis, proceedings and relief, 
§ 101, p 786 

Flooding lands, actions, § 36(7) 

Surface wateis, injunction, § 128, p 839 
Denial, prescription, effect, § 161 
Density of population, subterranean waters, § 86 
Dependent covenants, 

Contracts, peiformance of breach, § 222 
Municipal contracts for supply of water, § 271 
Depletion of supply, subterranean waters, judgment, 
§ 101, p T8G 
Deposit, 

Alluvion, § 76 

Iiligation districts, contract bidder, § 321, p 302 
Pollution, damages, § 56, p. 718 


Deposit—Continued 

Rates and charges, post 
Supply and distiibution of water, § 266 
Depreciation, 

Municipal purchase of existing water system, 
§ 238, p 42 

Pollution, land value, § 51 
Property, damages, § 34 

Rates and charges, consideration in determining 
reasonableness, § 293, p 184 
System, consideration in determining reasonable¬ 
ness of rates and charges, § 289, p 175 
Depressions, 

Appropriation, 

Capture or diversion, § 177 
Prosecution of enterprise, § 179 
Line of flow, § 4, p 602 
Railioad crossing, surface water, § 115 
Rates and chaiges, consideration in detei mining 
reasonableness, § 293, p 187 
Surface waters, 

Diainage, § 117 
Filling, § 114, n. 60 
Deprivation, 

Actions, § 31 
PiGsciiptioii, § 159, p 882 

Property use, surface waters, actions for dam¬ 
ages, § 127, p 834 

Depth, natural watei couises, hanks, § 3 
Dereliction, bed and banks of stream, § 78 
Desciiptions, 

Appropriation, transfers, § 190, p 986 
Certificate of appropriation, land, coireetion, 
§ 180, p 932 

Deeds and conveyances, § 208 
Flooding lands, pleading, § 37, p 077 
Irrigation district, 

Petition for proposed oiganization, § 319(2), 
p 272 

Tax deeds, § 337, p 356 

Watei district as proposed in petition, § 243(2), 
p 63 

Desert Land Act, appropiiation, effect, § 173, p 919 
Desert lands, reclamation under Carey Act, § 316, 
p 255 

Destroying underground source, § 100, n 13 
Destruction, 

Crops, liability for injmies, § 29, p 649, n 33 
Dam, § 147, p 865 
Actions, § 151 

Ditch as destruction of water right, § 193, p 1000, 
n 42 

Irrigation district bonds, § 325 
Ripaxian rights, § 13 
Value, pollution, § 43, p 689 
Detachment fiom land, appropriation for irrigation, 
§ 190, p 083 

Deterioration, quality of water, appropriation, § 181, 
p 949 
Detriment, 

Lawful use, flooding lands, damages, § 38, p 681 
Presciiption, § 150, p 882 
Detrimental changes, diversion, § 188 
Developed waters, appropriation, $ 181, p. 947 
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Development, 

Abstraction of natural stores by foreign and aiti- 
ficial work, § 181, p 947 
Appropriation, diligence, § 179 
Deviation, plan of construction, artificial channels, 
§ 130, p 847 

Device, appropriation, captuie or diversion, § 177 
Different place of use, appiopriation, transfer, § 190, 
p 983 

Diffusion, surface waters, § 112 
Dikes, 

Bed and banks of stream, § 72 
Flooding lands, injunction, § 37, p 673, n 99 
Maintenance, surface waters, obstiucting flow, 
§ 122 

Obstruction and detention, § 19, n 37 
Unprecedented and unforeseeable floods, § 20, 
p 630, n 89 
Diligence, 

Appropriation, 

Cancellation, permit, § 180, p 943 
Perfecting, § 175 

Artificial channels, discovery, § 130, p 848 
Correcting defects in water company’s instru¬ 
mentalities, § 309, p 235 
Lack, pollution, defenses, § 55, p 714 
Prosecution of enterprise, appropriation, § 179 
Dimensions of buildings, rates and charges establish¬ 
ed with respect to, § 284 
Diminished current, diversion, § 59 
Diminishing flow, 

Dams, § 147, p 860 
Prescription, § 165, n 70 
Diminution of supply. 

Appropriation, loss of rights, § 193, p 994 
Diversion, injunctive relief, § 68, p 735 
Diminution of use, flooding lands, damages, § 38, 
p 683 

Direct appropriation, § 180, p 932, n 35 
Direct irrigation, 

Appropiiation of water for, § 186, p 970; § 348 
Change, manner of use in storage, § 188 
Directed verdict, 

Actions by or against municipality on water sup¬ 
ply contract, § 276, p 137 
Appropriation, actions, § 203, p 1020 
Direction, natural watercourses, flow of water, § 4, 
p 603 

Disagreeable condition, surface waters, pollution, § 123 
Disasters, repioduction cost of plant, consideration in 
determining leasonableness of rates and charges, 
§ 293, p 190 
Dischaige, 

Rain water and eavesdnp, § 124 
Surface waters, injunction, § 128, p 835 
Discharge in body, surface waters, § 116, p 815 
Disclaimer, salvage water, § 186, p 969, n 39 
Discomfort, pollution, damages, § 56, p 719 
Discontimtance of use, prescription, loss or termina¬ 
tion of right, 8 166 

Discounts, rates and charges, prompt payment, § 302, 
p, 213 
Discretion, 

Appropriation, application, grant or refusal, § 180, 
p. 935 


Disci etion—Continued 

Irrigation distiict ofllcers, inteiference with, 
§ 321, p 295 

Irrigation distiicts, issuance of bonds, § 325 
Irrigation purposes, liabilities for failuie to sup¬ 
ply water, § 366, p 440 

Municipal extension of sei'vice to piivate con¬ 
sumers, § 278, p 139 

Municipal water woiks and water distiicts, ex¬ 
tension of mains, 8 242, p 58 
Pollution, state commission, § 45 
Public service water companies, length ot fran¬ 
chise gi anted, § 253 

Rate pioducing profit, use of profit, § 289, p 174 
Sale of water for iriigation, rates and charges, 
§ 363, p 425 
Discretion of court, 

Appropriation, 

Actions, parties, § 199 

Transfer or reference of case, § 203, p 1022 
Diversion, injunctive relief, § 68, p. 730 
Equitable lelief, § 225, p 1074 
Flooding of land, injunction, § 37, p 673 
Pollution, injunction, § 55, p 710 
Subterranean waters, admissibility of evidence, 
§ 101, p 784 

Discietionary power, municipal corporations, acquisi¬ 
tion of existing water system, § 236 
Disci imination, 

Distribution and supply of water for irrigation, 
§ 355 

Free supply or nominal chaige foi water to pri¬ 
vate consumers, § 283, p 158 
Ratos and charges, § 297, pp 200-206 
Rate contracts, special service, § 287, p 169 
Sale of water for iiiigation, lates and charges, 
§ 363, p 425 

Water company operating as public utility in 
supplying water, § 278, p 144 
Dismissal or nonsuit, 

Actions involving rights and piivileges, § 225, 
p 1077 

Appropriation, actions, § 203, p 1019 
Diveision, § 67, p 734 

Injunctive relief, § 68, p 741 
Injuries incident to supply and use of water, ac¬ 
tions, § 312, p 249 

Point of diversion, application for change, § 189, 
p 980, n 23 

Pollution, action, § 54, p 709 
Disposal, 

Appropiiation, amount in excess of needs, § 180, 
p 968 

Water system by private individual, §§ 244-246 
Disputes, 

Irrigation distiicts, contracts settling, § 321, 
p 299 

Prescription, effect, § 161 
Dissolution, 

Injunction, 

Diversion, damages, § 69 
Prescription, § 159, p 881, n 52 
Iriigation and ditch companies, § 346 
Irrigation districts, § 338 
Payment of bonds, § 330 
Tempo! ary injunction, diversion, § 68, p 742 
Water districts, § 243(9) 
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Distinct channel, natural watei courses, § 4, p 600, 
n 97 

Distinctions among nonresidents, municipal supply of 
watei, § 278, p 142 

Distribution of piofits, mutual stock corporation, § 248, 
n 33 

Distribution system, purchaser, § 210, p 1056, n 52 

Distributor, 

Distribution and supply of water for iiiigation, 
appropriator, § 352, p 406 
Right to refuse supplies foi nonpayment of lales 
and charges, sale of water foi iiiigation, 
§ 363, p. 428 

District attorneys, institution or pioceedings against 
water district officer, § 243(8) 

Distiict officers, approval of municipal contiacl, § 265, 

p 118 

Districts, appiopriation, actions, parties, § 199 

Ditch companies Irrigation and ditch companies, 
generally, post 

Ditches, 

Appropriation, § 192, p 989 

Abandonment, § 193, p 1000 
Gaptuie 01 diveision, § 177 
Conveyance, § 190, p 987 
Appurtenances passing by conveyance, § 217 
Boundaiies, § 129, p 842 

Bui den on property of adjoining owner, § 130, 
p 846 

Conti acts, construction and opciation, § 221 
Criminal responsibility for injury, § 140 
Deeds and conveyances. 

Interest created, § 209 
Place of use, § 210, p 1052 
Right to construct and maintain, § 207 
Destruction, damages recoverable by grantor, 
§ 225, p 1073 

Destruction by owner, § 129, p 845, n 13 
Ditch light, § 129, p 843 
Duty to maintain or repair, § 210, p 1054 
Emptying into ditch of another, § 130, p 847 
Evidence, grants of light to use, § 225, p 1076 
Granted rights, abandonment, § 212 
Implied rights and privileges in grant, § 210, 
p 1048 

Interference, injunction, § 138, § 225, p 1074 
Irrigation districts, construction, § 321, p 301 
Joint construction, § 130, p 848 
Licenses, § 219 

Weight and sufficiency of evidence, § 225, 
p 1077 

Notice, successors of grantor, § 210, p 1056 
Obstruction and detention, §§ 15, 20 
Parol license, revocation, § 219 
Persons liable, § 125 
Pollution, protection, § 55, p 711 
Possessory rights, § 120, p 843 
Purpose of use, § 210, p 1054 
Railroads, surface waters, § 115 
Drainage, § 118 
Repair, waste, § 186, p 968 
Reservations and exceptions, 

Consti action and opeiation, § 214, p 1060 
Grants, § 213 

Right to maintain oi make repair, § 210, p 1055 
Secondary appropriation, § 185, p 958 
Seepage water, tiansfer, § 190, p 987 


Ditches—Continued 

Severance, water lights of land, § 207 
Size and enlaigement, § 210, p 1054 
Surface waters, 

Collection in body and discharge, § 116, p 815 
Persons liable, § 125 
Watei lights, § 129, p 843 
Ditching, surface waters, § 114, p 805 
Diveision, §§ 58-70, pp 722-745 
Abatement, § 66 

Acquiescence, defenses, § 68, p 737 
Act of God, § 59 

Admissibility of evidence, § 67, p 732 
Injunctive lelief, § 68, p 739 
Answei, injunctive relief, § 68, p 738 
Anticipated injury, § 68, p 736 
Apportionment, damages, § 09 
Appropi ration, § 177, § 194, p 1002 
Elements § 174 

Joint use of same woiks, § 192, p 993 
Measuiing quantity or amount, § 18b, p 964 
Aitificial channel, § 59 
Balance of equities, § 68, p 735 
Benefits acciuing to land, consideiation, § 69 
Between states, § 59 
Bill, injunctive i elief, § 68, p 738 
Boundary line change, § 08, p 736 
Burden of proof, § 67, p 732 

Injunctive relief, § 68, p 739 
Change of chveision, § 189, p 976 
Channel of stream, § 61 
Chief souiCG of supply, § 61 
Common piopeity, § 59 
Compensatory benefits, § 59 
Complaint, § 67, p 731 

Injunctive relief, § 68, p 738 
Consent, defenses, § 68, p 737 
Continuance of divei sion, §§ 02, 68 
Costs, injunctive relief, § 68, p 743 
Criminal responsibility, § 70 
Custom and usage, § 61 
Damages, § 69 

Injunctive lelief, § CS, p 743 
Declaration, § 67, p 731 
Deeds and coua eyances, § 207 
Defenses, § 67, p 730 

Injunctive relief, § 68, p 737 
Definition, § 58 
Diminished cuirent, § 59 

Discretion of court, injunctive relief, § 68, p 736 
Dissolution of injunction, damages, § 69 
Domestic use, §§ 60, 61 
Electric power, generating, § 60 
Essential elements of piesciiption, § 159, p 878 
Evidence, § 67, p 732 

Injunctive lelief, § 68, p 739 
Excessive damages, § 69 
Excessive diversion, § 60 

Expense of procuring water from another source, 
§ 69 

Extent of injury, § 61, § 68, p 735 
Extraordinary use, § 60 
Flood waters, § 59 
Flooding lands, § 61 

Flowing subteiianean waters, § 93, p 760, n 87 
Form of action, § 67, p 730 
Fraud, damages, § 69 
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Di vei Sion —Continued 

Indispensable necessity of cities and villages for 
diainage, § 61 
Injunction, post 

Injured peisons, right to object, § 63 

Instructions to juiy, § 67, p 733 

Interest on amounts actually expended, § 69 

Invasion of iiparian rights, § 59 

Iiiepaiable injuiy, § 68, p 736 

Iiligation, purpose, § 60 

Issues, pi oof and variance, § 67, p 732 

Liability, § 59 

Livestock watering, §§ 60, 61 

Lower ripaiian owner, § 59 

Malice, 

Burden of proof, § 67, p. 732 
Damages, § 69 

Mandatory injunction, § 68, p 742 
Mateiial or peiceptible injury, § 61 
Means, pleading, § 67, p 731 

Mechanical pui poses, supplying of power, § GO 
Mitigation of damages, § 69 
Multiplicity of suits, § 68 
Nature, § 58 

Injuiy, lelief, § 68, p 735 
Pleading, § 67, p 731 
Negligence, post 
Noniipaiian owneis, § 59 
Nonsuit, § 67, p 734 
Opposite iiparian owneis, § 50 
Oppression, damages, § 69 
Ordinary riparian purposes, § 59 
Owneis of irrigation woiks, action by, § 351 
Parties to action, § 67, p 731 
Injunctive relief, § 68, p 738 
Permanent injury, damages, § 69 
Peisons liable, § 64 
Petition, § 67, p 731 

Iiijunctive relief, § 68, p 738 
Pleading, § 67, p 731 
Police power, § 59 
Pollution of waters, § 59, n 46 
Pond, tapping, § 61 
Prescription, post 

Piesuniption, existence of damages, § 68, p 739 

Ihimary uses, § 01 

Public supervision, § 59 

Punitive damages, § 69 

Purpose of diversion, § 60 

Questions of law and fact, § 67, p 733 

Reasonable use, § 59 

Reservoir, tapping, § 61 

Restoration of water, § 62 

Resulting injury, pleading, § 67, p 731 

Right to. 

Divert, § 59 
Object, § 63 
Sale, § 60 

Injunctive relief, § 68, p 735 
Secondary uses, § 61 

Special proceedings to ascertain damages, § 67, 
p. 729 

Speculative damages, § 69 
Storage of water, § 60 
Subterranean waters, § 00 
Actions, § 99 

Arresting and collecting, § 61 


Diversion—Continued 

Subterranean waters—Continued 
Burden of proof, § 101, p 783 
Damages, § 102 
Injunction, § 100 
Persons liable, § 125 
Quiet title, § 101, p 786, n 29 
Tapping lake, § 61 
Technical sense, § 58, n 36 
Temporary injuries, damages, § 69 
Trial, § 67, p 733 

Unreasonable diminution of supply, § 68, p 735 
Use on nonriparian land, § 60 
Venue of action, § 67, p 731 

Injunctive relief, § 68, p 736 
Vexatious litigation, § 68 
Waiver, restoration ol water, § 02 
Wanton, 

Bui den of proof, § 67, p 732 
Damages, § 69 
Wasteful diversion, § 61 

Injunctive relief, § 68, p 735 
Weight and sufficiency of evidence, § 68, p 739 
Divesture, iiparian lights, § 13 

Dividends, irrigation companies, payment to stock- 
holdeis, § 347, p 383, n 11 
Division, 

Classification, § 2 

Deeds and conveyances, rights and piivilogos, 

§ 210, p 1051 

Land formed by accretion, § 76 
Domestic use, 

Adequate supply of water, piivate corporation’s 
duty to fuiiiish, § 278, p 145 
Appiopiiation, § 170, p 909 , § 172 
Prion ties, § 183 
Artificial lake, § 129, p 844 

Bleach of contract to furnish water for as jus- 
tilying damages for loss by fiie, § 310 
Diversion, §§ 60, 61 

Drainage beyond amount reasonably necessary, 

§ 100, n 13 

Equal rights of riparian proprietors, § 314, n 25 
Flowing undeigiound waters, § 93, p 769 
Lakes and ponds, § 105 

Municipal contract for supply of water, puiity 
and quality of water, § 269 
Municipal corporation supplying waters to con¬ 
sumers as acting in capacity ol private coi- 
poiation, § 241 

Pollution of water used foi, § 43, p 687, § 331 
Private corporation as hound under charter to 
supply water for, § 278, p 146 
Riparian lights, reasonableness of use, § 12 
Statutory obligation to furnish municipal wateis, 
§ 274 

Subterranean waters, damages for loss of use, 
§ 102 

Unfit water furnished, injunction against collec¬ 
tion ol charges, § 307, p 221 

Donation, municipal supply of water as, § 278, p 141 
Double damages, flooding lands, § 38, p 683 
Doubtful title, appiopiiation, actions, § 194, p 1003, 
n 91 

Drainage areas, iipaiian rights, § 8 
Drainage assessments, iingation districts, § 333, 
p 333 
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Biainage commissioneis, suiface wateis, injunction, 
§ 128, p 837 
Diainage districts, 

Pollution of waters, § 45 

Suiface waters, actions for damages, § 127, p 828 
Drainage ditch, iriigation district establishing actoss 
piivate land, § 349, p 393 
Drains and drainage, 

Amount reasonably necessary, § 100, n 13 
Appropiiation for purpose, § 172 
Aitificial channels, injunction, § 138 
Injury, diveision, damages, § 09 
Obstruction and detention, § 20 
Pei sons liable, § 125 
Railioads, surface wateis, § 115 
Artificial dunnage, § 118 
Rain watei and eavesdiip, § 124 
Suiface waters, § 112 

System, destiuction, injunctive lelief, § 37, p 674, 
n 22 

Diaw, 

Classification, § 2 

Obstiuction and detention, § 15, § 19, n 23 
Diiftwood, pollution, § 45 
Drinking purposes, 

Injuries incident to supply and use of watei, evi¬ 
dence, § 312, p 246 

Liability ot water company for failure to furnish 
water fit for, § 281, p 157 

Municipal contract for supply of water, purity 
and quality of water, § 269 
Pollution of water used for, § 311 
Riparian rights, reasonableness of use, § 12 
Driveways, surface water flowing off, pei&ons liable, 
§ 125 
Drought, 

Iiligation purposes, excuses for failure to sup¬ 
ply water, § 366, p 439 

Prorating distribution and supply of water for 
11 ligation, § 359 

Sale of water foi irrigation, contiact with con¬ 
sume! s, § 361, p 419 
Diy lake bed, ownership, § 108 

Diy season, duty or quantity needed for iirigation, 
§ 186, p 971 

Dual puipose, appropriation, § 172 
Duck farm, pollution, § 49, n 44 
Due care, 

Dams, construction and maintenance, § 148 
Diversion, pleading, § 67, p 731 
Surface waters, gathering at drain, § 116, p 815 
Due piocess of law, 

Irrigation distiicts, notice and heaiing befoie in¬ 
clusion of land within, § 318, p 269 
Liens for water lates and charges, § 308, p 230 
Ripaiian lights, depiivalion, § 9 
Valuation of existing water system’s pioperty be¬ 
fore piuchase by municipality, § 238, p 41 
Water distiicts, taxes or assessments, § 243(7), 

p 86 

Duration, 

Pianchise or privilege of piivate individual op¬ 
erating water system, § 245 
Licenses, § 219 

Obstruction and detention, § 17 

:^Innicipal contiact for supply of water, § 268 

RresciipLive peiiod, § 160 


Duration—Continued 

Public seivice water companies, franchise, § 253 
Service, municipal contiact with consumei foi 
supply ot water, § 279, p 147 
Use, obstiuction and detention, i easonahleness, 
§ 16 

Duress, rates and chaiges, § 307, p 225 
Duties, 

Public service water companies, § 254 
Quasi public 11 ligation company, § 347, p 384 
Surface waters, § 113 
Watei distiicts, § 243(5), pp 71-76 
Duty of watei, appropriation, § 203, p 1020 
Dwelling houses, flat rates and charges, § 298 
Dynamiting, 

Deepening natural channel, § 42 
Ice goige, lemoval or abatement of obstiuctioiis, 
§ 23 

Eainings, existing water system puichased by miiniC' 
ipality, determination of price, § 238, p 42 
Eaitli, 

Bed and banks of stream, accretion, § 76 
Suiface contour, appiopiiation, § 172, n 89 
Easements, 

Abandonment, evidence, § 36(9) 

Acquisition of right to pollute, § 50 
Action against town to enjoin misuser, § 232, 
p 22, n 30 

Appiopiiation, rights of way, § 102, p 002 
Aitificial channels, § 129, p 843 
Bed and banks of stream, § 71 
Deeds and conveyances, § 207 
Distribution and supply of water for iiiigation, 
§ 352, p 405 

Drainage of upper land, § 117, n 32 
Flooding lands, 

Bui den of pi oof, § 36(9) 

Defenses, § 36(5) 

Parties, § 36(6) 

Flowage of lands, § 24 

Creation by implication, § 27, p 640 
Intelference with easement, § 29, p C4S 
Intermittent easement, § 28 
Presciiptive rights, § 20 
Implied giant, § 207 
In gross, appropiiation, § 181, p 945 
Interest cieated, § 209 
Irrigation canal oi ditch, § 350, p 398 
Lakes and ponds, suiface use, § 105 
Loss by meigei of titles, § 212 
Mecliamcal and manufacturing pui poses, § 373 
Municipal water works and water districts, pil- 
oiities, § 242, p 57 

Municipality over lands to lay mams and 

pipes, § 241 
Pollution, § 43, p 688 

Public service water companies, lights of w’uy, 
§ 255 

Ram water and eave&diip, § 124 
Rights of way, actions to rostinni interfoience 
with, § 351 

Riparian rights, natural flow, § 9 
Springs, 

Re&tiaining interference, § 101, p. 783 
Rights to take fiom, § 209 
Stock purposes, reservoir, § 142 
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E isements—Continued 

Subterianean waters, veidict and findings, § 101, 
p 782 

Successors of grantor, § 210, p 1056 
Surface waters, drainage, §§ 114,120 
Water line easements, ultra vires establishment 
of rates, § 287, p 170, n 77 
Water system by private individual, § 244 
Ea^o‘^dllp, 

Rain watei and eavesdiip, § 124 
Surface waters, § 112 

Economical means of diversion, secondaiy appiopiia- 
tion, § 185, p 963 

Economy of states, equitable apportionment, § 170, 
p 911 

Economy of use, duty or quantity needed foi miga- 
tion, § 186, p 971 

Educational purposes, free supply or nominal chaige 
for water, § 283, p 158 

Efficiency assessments, water districts, liability foi, 
§ 243(7), p 83, n 61 
Ejectment, 

Invasion of grantee’s rights, § 225, p 1073 
Irrigation rights, actions to establish and pro¬ 
tect, § 317, p 260 

Riparian owner acquiescing in consti notion and 
operation of water plant for public supply 
Estopped to maintain, § 227 
Elections, 

Approval, 

Acquisition of municipal water system, § 237, 
p 36 

Municipal laying of new mams, § 242, p 57 
Irrigation district officers, § 320, p 290 
Irrigation districts, 

Bond issues, § 243(h), p 80, § 323 
Submission of pioposed organization, § 319 
(2), p 277 

Municipal water works and water distiicts, es¬ 
tablishment 01 acqu’Sition, § 234, p 23 
Voting privileges, giants, construction and opera¬ 
tion, § 214, p 1000 

Water district, submission of oiganization, § 243 
(2), p 65 

Elective system of operation, water works district, 
§ 243(5), p 72, n 71 

Electric light plant, appropi lation, operation, § 172 
Electric powei, 

Development by irrigation district, § 318, p 268, 
n 79 

Generating, diversion, purpose, § 60 
Mechanical and manufacturing pui poses, § 374 
Water distiicts, extension of contract, § 243(5), 
p 74 

Electrical districts, petition for organization, § 319(7) 
Eleemosynaiy institution, municipal charge for water 
furnished to, § 285 
Elements, 

Appropriation, § 174 
Natural watercourses, § 4, p 596 
Valuation, existing water system befoie purchase 
by municipality, § 238, p 41 
Elevation of land, bed and banks of stream, § 72 
Embankments, 

Bed and banks of stream, § 72 
Degree of care and skill in construction, S 20, 
p 629 


Embankments—Continued 

Flooding lands, defenses, § 36(5) 

Flowage of lands, liability for injuries, § 29, p 648 
Irrigation ditches, duty to enlarge and strengthen 
to withstand floods, § 350, p 396 
Obstruction and detention, § 19 
Contracts, § 21 
Persons liable, § 125 
Railioads, siiiface waters, § 115 
Artificial diainage, § IIS 
Suiface waters, § 114, p 805 
Emb<arrassment, lates and chaiges, wiongful discon¬ 
tinuance of water seivice, § 307, p 228, n 3 
Emcigencies, 

Appiopiiation, extension of time, § 180, p 941 
Municipal contiact for supply of water, foice or 
pressure, § 208 

Subteiranean wateis, injunction, suspension of 
operation, § 100 

Water districts, materials and services furnished 
as constituting valid contract, § 243(5), p 73, 
n 85 

Eminent danger, pollution, injunction, § 55, p 712 
Eminent domain, 

Acquisition of water for public supply, § 22S 
Aitificial channels, § 129, p 843 
Diversion, injunctive relief, i 68, p 742 
Existing water system puichase by municipality, 
proceedings m nature of, § 238, p. 43 
Flowage of lands, § 24 

Millowners, § 25, p 637 

Iriigation ditch as pioperty subject to, § 350, 
p 396 

Mechanical and manufacturing purposes, § 372 
Municipal corpoi ations, acquisition of existing 
water system, § 236 

Natural flow of stream, deprivation, § 15 
Non-ripaiian use, § 11 

Public service water companies, ^ 247, n 1 
Acquisition of lights of way, § 255 
Public use, surface drainage, § 114, p 805 
Railroads, suiface waters, § 115 
Rights of way, appropriation, § 192, p 990 

Private lands for iingation pui poses, § 349, 
p 390 

Subterranean waters, § 88 

Surface watei s, accumulation and discharge in 
body, § 116, p 815 

Water districts, exercise of power to acquire ex¬ 
isting water works system, § 243(5), p 75 
Encouiagement, prior appropriation doctrine, § 173, 
p 917 

Encumbiances Liens, generally, post 
Endangeiing underground source, § 100, n 13 
Endorsements on permits, appropriation, § 180, p 930 
Enforcement, 

Consumer’s contract for supply and distribution, 
of water, § 279, p 149 

Liens, rates and charges, § 308, pp 228-234 
Engineering plans, irrigation district, contract for, 
§321, p 301 

Bnj*oyment, prescription, manner of place, right to 
alter, § 165 

Enlargement, canals and irrigation ditches, § 350, 
p 397 

Enlargement of use, 

Appropriation, § 188 

Point of divei&ion, change, § 180, p 080 
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Enterprise, diligence in prosecution, appropriation, 
§ 179 

Bntiy on land, appropriation, § 171 
Entrymen, 

Appropriations, § 173, p 910 
Contracts with secretaiy of inteiior, § 316, p 258 
Ephemeial character, § 2 
Equal riparian lights, § 10 

Equalization, water district assessments, § 243(7), 
p 85, n 78 

Equipment, public service water companies, power 
to sell, § 259 

Equipment at well, evidence, giants of light to use, 
i 225, p 1076 

Equitable apportionment, § 170, p 911 
Equitable owner, municipal puichasei of existing 
water system, § 239 
Equitable relief, 

Diversion, § 68 
Pollution, § 55, p 710 
Riparian rights, § 14 
Equitable title, flooding lands, 

Issues, pi oof and vaiiance, § 36(8) 

Paities to action, § 36(6) 

Equitable value, municipal purchase of existing water 
system, § 238, p 42 

Equity junsdiction, actions by or against municipali¬ 
ty on water supply contiact, § 276, p 135 
Election of pieis, obstruction and detention, § 17 
Ene, Lake Erie, § 103 
Biosion, 

Bed and banks of stream, § 80 
Flood waters, release, damages, § 36(1), n 32 
El I ant water, natural water coin ses, § 4, p 602 
Escape, 

Liability, § 141 
Save and use, § 185, p 960 
Subterianean water, § 90 
Surface water, lailioad, obstructing, f 115 
Essence of appiopiiation, § 157 
Essential elements, prescription, § 159, p 878 
Established uses, appropiration states, equitable ap¬ 
portionment, § 170, p 911 
Establishment of rates and charges, §§ 286, 294 
Estimated value, crops, flooding lands, damages, § 38, 
p 684 
Estoppel, 

See, also, Waiver, generally, post 
Appropriation, ante 

Consumers, unreasonable rates, proceedings for 
relief, § 295, p 194 
Diversion, 

Change, objection, § 188 
Defenses, § 67, p 730; § 68, p 737 
Flood waters, restiicting flow to material injury 
of others, § 19 

Flooding lands, defenses, § 36(5), § 37, p 675 
Flowage of lands, parol agreement, § 28 
Great ponds, state rights, § 110, n 57 
Injured person to assert damage claim against 
irrigation company, § 365, p 433 
Invalidity of municipal contract foi supply of 
water, § 206 

Iiligation companies, deny use of water in ab¬ 
sence of fraud, deceit, etc, § 352, p 404, 
n 30 


Estoppel—Conti nued 
Irrigation districts, 

Attacking validity of organization, § 310(4) 
Boundaries established, § 319(3), p 2S3 
Taxation iiregularities, § 335, p 343 
Validity of bonds, § 324, p 311 
Irrigation rights, actions to establish and pro¬ 
tect, § 317, p 260 
Lakes and ponds, 

Grants, § 105 
Title to bed, § 107 

Lien foi water rates and charges, enfoicement, 
§ 308, p 233 

Mill dam, water level maintenance, § 147, p 865, 
n 25 

Obstruction and detention of wateis, claim to 
damage, § 15, n 39 

Pollution, defenses, § 54; § 55, p 7J4 
Power of municipality to establish rates, § 286 
Purity and quality of water, failuie to tuinibh 
as designated under contiact, § 209 
Rates and charges, 

Proceedings for collection, § 304 
Recovery back of amounts paid, § 307, p 224 
Right of way, 

Appiopiiation, § 192, p 990 
Pii\ate lands for iiiigation purposes, § 349, 
p 390 

Special contracts fixing disciiminatoiy rates, 
§ 297, p 204 

Subterianean waters, injunctive relief, § 100 
Surface wateis, 

Artificial diainage, § 116, pp 811, 812 
Injunction, § 128, p 836 

Unieasonable rates, proceedings for relief, § 295, 
p 193 

Water districts, 

Inclusion of land, objections, § 243(3) 
Organization and operation, attacking, § 243 
(2), p 07 

Estuary, § 2, n 18 
Evaporation, 

Appiopiiation, joint use of same works, § 192, 
p 993 

Dams, loss, § 18 

Secondary appropriations, § 185, p 958 
Surface wateis, § 112 
Evidence, 

Admissibility of evidence, generally, ante 
Application foi acquisition of public watei supply, 
§ 229 

Appropriation, § 201, p 1013 

Intention to abandon, § 193, p 99G 
Artificial channels, § 137 
Injunction, § 138 
Breakage, dams, § 156 
Burden of proof, generally, ante 
Circumstantial evidence, gencially, ante 
Contracts, rights involving, § 225, p. 1076 
Dams, actions, §§ 151, 156 

Deeds and conveyances, rights rnvolMiig, § 225, 
p 1076 

Diversion, § 67, p 732 

Injunctive relief, § 68, p 739 
Escaping waters, § 143 
Existence of ’watercourse, § 4, p. 597 
Flooding lands, post 
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Evidence—Continued 

Flowage of lands, post 

Injuiies incident to supply and use, § 312, p 245 
Iingation districts, post 

Iriigation purposes, liabilities and injuries inci¬ 
dent to supply and use, § 367, p 443 
Inigation rights, actions to establish and pro¬ 
tect, § 317, p 262 

Iiligation works, damages or iniuries to, § 351 
Lakes and ponds, actions, § 111, n 70 
Leases, rights involving, § 225, p 1076 
Mechanical and manufactuiing purposes, injuiies, 
§ 375 

Municipal purchase of existing water system, 
evaluation proceedings, § 238, p 44 
Municipal water supply contract, actions, § 276, 
p 136 

Opinion evidence, pollution, § 54, p 708 
Point of diversion, change, § 189, p 979 
Piescription, lack of knowledge, § 159, p 882 
Piesumptions, generally, post 
liates and charges. 

Municipal water plant as reasonable, § 289, 
p 172, n 85 

Wrongful discontinuance or water service, 
§ 307, p 227 

Ripaiian lights, actions to deteimine and pio- 
tect, § 14 

Sale of watei for iirigatioii, reasonableness of 
lates and chaiges, § 363, p 426 
Subterianean watei s, proceedings and relief, 
§ 101, p 7S3 

Supply of water to private consumers, § 281, p 156 
Surface waters, 

Actions for damages, § 127, p 829 
Injunction, § 128, p 837 
Tampering with water meter, § 307, p 225 
Timber on city watershed as part of city water 
system, § 240, n 83 
Value, unreasonable lates, § 295 
Water districts, post 

Water power companies, injuries incident to sui>- 
ply or use, § 382 

Weight and sufficiency of evidence, generally, post 
Excavations, 

Injuries from const!uction or maintenance of 
waterworks, § 309, p 234 

Parties liable for injuries incident to supply and 
use, § 312, p 244 

Public service water companies, powers and du¬ 
ties, § 256 

Subterranean water, § 96 
Exceptions, deeds and conveyances, | 213 
Excess rates and charges, sale of water for iiiiga- 
tion, actions to recover, § 303, p 431 
Excess water, appropriation, disposition, §§ 182, 191 
Excessive diversion, §§ 60, 69 
Beneficial use, § 186, p 967 
Subteiranean waters, § 102 
Excessive profits, reasonableness of rates of water 
companies, § 293, p 182 
Excessive use, 

Lakes and ponds, § 105 
Riparian rights, § 11 

Exchange of water, secondary appropriator, § 185, 
p. 962 


Exclusive appropriation, § 181, p 948 
Banks of stream, § 72 
Impounded waters, § 145 
Prescription, § 158 

Exclusive easements subject to eminent domain, § 242, 
p 55, n 44 

Exclusive enjoyment, pollution, § 43, p 687 
Bxcieta of domestic animals, pollution, *§ 49 
Excuse, 

Non-performance of contiact, sale of water for 
iriigation, § 361, p 422 
Pollution, § 43, p 690 

Execution, iriigation distiicts, action by or against 
on bonds, § 331, p 326 

Executive officers, administration of irrigation laws, 

§ 313 

Exemplaiy damages Punitive damages, generally, 
post 

Exemptions, 

Appiopiiation, § 169 

Irrigation and ditch companies, stockholders from 
assessments, § 343, p 371 

Iiiigation distributors from liability for injuiies 
incident to supply and use* § 365, p 435 
Iingation distiicts, taxes, § 333, p 330 
Liability for failure to supply water, § 366, p. 437 
Taxes, 

Municipal contract for supply of water, § 268 
Public service water companies, § 262 
Exhaustion of statutory remedy, municipality en¬ 
forcing contract against water company, § 276, 
p 134 
Existence, 

Appiopriation, § 173, p 921 

Sources which will furnish necessaiy 
amount, § 186, p 967 
Lakes and ponds, § 107 
Existing system. 

Acquisition by, 

Irrigation district, § 321, p 300 
Municipality, § 236 

Consent to acquisition by municipality, § 234, 
p 24 
Expenses, 

Dams, apportionment, § 147, p 864 
Disposing of contaminating matter, pollution, de¬ 
fenses, § 54, p 701 
Diversion, damages, § 69 
Flooding lands, damages, § 38, p 680 
Irrigation districts, incident to organization, 

§ 319(2), p 277 

Procuring water from other source or diversion, 

§ 69 

Restoring premises, flooding lands, § 38, p 683 
Subterranean waters, estoppel, § 100 
Expert testimony, 

Flooding lands, issues, proof and variance, § 36(8) 
Pollution, § 54, p 707 

Unreasonable rates, proceedings for relief, § 295, 
p 193 
Expiration, 

Original time limit, appropriation, § 180, p 942 
Public service water corporation, franchise, § 253 
JGxposure, reliction or dereliction, § 78 
Exposuie of buildings, rates and charges established 
with respect to, § 284 
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Express verbal assertion of claim, prescription, § 1C2 
Extension, 

Canals and irrigation ditches, § 350, p 397 
Corpoiate limits of municipality, contiacts as to 
rates and chaiges, § 237 
Municipal contract for supply of water, § 268 
Municipal water system plant, § 241 
System, reasonableness of lates, § 293, p 182 
Time, appropriation, § 180, p 940 
Extinguishment, piescnptive right, § lOG 
Extractions, subterianean wateis, reasonable use, 
§ 93, p 772 

Exti aordinai y causes, source of supply, § 4, p 599 
Extraordinary storms and floods, 

Bridges, embankments, etc, § 20, p 629 
Dams, § 18 

Flooding lands, buiden of proof, § 36(0) 

Instiactions to jury, § 36(10) 
liability for injuries, § 29, p 649 
Obstruction and detention, § 19 
Questions of law and fact, § 36(10) 

Suiface waters, § 114, p 808, n 58 
Exti aordinai y uses, diveision, § 60 
Factories, appurtenances passing by conveyance, 
§ 217 

Factors considered, iriigation district taxation, bene¬ 
fits basis, § 334, p 338 
Factory refuse, pollution, § 48 
Facts, 

Findings of fact, generally, post 
Questions of law and fact, generally, post 
Failure to act, flooding lands, defenses, § 36(5) 
Failure to supply, extent of liability, § 366, p 437 
Fair leturn, i easonableness of rates by watei com¬ 
panies, § 293, p 181 

Fall of water, riparian rights, reasonableness of use, 
§ 11 

Fallen timber, pollution, § 49 

False lepiesentations, rates and charges, useis’ non¬ 
liability, § 305 

Family use, npaiian rights, § 12 
Faim purposes, 

Pollution, § 43, p 689 

Subterianean wateis, damages for loss of use, 
§102 

Farms, surface waters, damages, § 127, p 833 
Faucets, flat rates and charges varying with number 
or character of, § 298 

Federal forest reserves, appropriations at or through, 
§ 180, p 940 
Fedeial government, 

Appropriation, authority and control, § 169 
Prescriptive rights, § 163 

Kights and title of appiopiiator, § 173, p 917 
Federal officers, approval of municipal contract, § 265, 

p 118 

Federal zoelamation statutes, irrigation districts, tax 
or benefit to excess holdings, § 333, p 334 
Federal taxes, municipal contract for supply of wa¬ 
ter, remission or payment, § 268 
Fees, 

Appraisers of existing water system on pur¬ 
chase by municipality, § 238, p 45 
Turning oft water for nonpajment of chaiges, 
§ 301 

Fences, 

Across nonnavigable stream, § 15 


Fences—Continued 

Aitificial channels, § 130, p 850 
Irrigation companies, liability, injuries for fail¬ 
ure to erect, § 365, p 433 

Irrigation ditches, duty of owner, § 350, p 806 
Fiction of law, piesciiptne right, piesiimption, f 15S 
Fifteen years, piescription, § 160 
Filing, 

Appropriation, notice of claim, § 176 
Rate schedules, § 294 
Fills, bed and banks of stieam, § 72 
Filth discharge, pollution, § 43, p 688 
Filtration plants, liability of municipality to riparian 
owners for damages resulting from opciatioii, 
§ 309, p 238 

Financial inability, appiopiiation, extension of time, 
§ 180, p 941 
Financial loss, 

Public service water companies, extension of 
mains and pipes, § 257, p 107 
Rates and chaiges, wrongful discontinuance of 
service, § 307, p 228 

Financing, municipal water works and watei districts, 
§ 241, § 234, p 26 
Findings, 

Appropiiation, actions, § 203, p 1023 
Flooding lands, § 36(10) 

Flowage of lands, § 25, p 040 
Findings of fact, 

Actions involving lights and piivileges, § 225, 
p. 1077 

Point of diversion, change, § 189, p 970 
Subterranean waters, proceedings and lelief, 
§ 101, p 782 
Surface wateis, 

Actions tor damages, § 127, p 832 
Injunction, § 128, p 839 
Fire districts, 

Abolishment and tenitorial limits changed, 
§ 243(9) 

Rates and charges, regulation by public utility 
commission, § 290 

Fire hydrants, public service water company fian- 
chise forfeited for refusal to connect with mam, 
§ 253 

Fire lines, statutory limitations on right to charge 
owneis for water, § 283, p 160 
Fire protection, 

Adequate supply of water, private corporation’s 
duty to fuinish, § 278, p 145 
Contiact of municipality for water supply for 
extinguishment, § 234, p 26 
Termination of contract, § 272 
Municipal water woiks and water distiicts, 
Extension of mains, § 242, p 58 
Operation as governmental power, § 241 
Rates fixed by water company for, reasonable¬ 
ness, § 275 

Statutory obligations to furnish municipal wa¬ 
ters, § 274 

Unreasonable rates, admissibility of evidence, 
§ 295, p 195 

Fire protection equipment. 

Taxation as not authorized to raise money to 
construct, § 243(7), p. 83, n. 58 
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File piotection equipment—Continued 
Water distiicts, 

Authorized to purchase, own and opeiate, 
§ 243(5), p. 71, n 60 

Bonds, issue for purchase, § 243(6), p 79, n 20 
Fire protection service, chaige for, § 285 
Fugs, 

Charge for water furnished for extinguishing, 
municipal contract with water company, 
§ 283, p 160 

Inouries incident to supply and use of water, 
evidence, § 312, p 246 

Losses from insuflaciency of supply to extinguish, 
liability, § 310 

First in time, appropriation, § 183 
Fust step, appropriation, § 175 

Fiscal management, water districts, § 243(6), pp 7G-S2 

Fish life, pollution, destructive, § 43, p 687 

Fishing, 

Artificial lake, privileges, § 129, p 844 
Gieat ponds, § 110 
Impounded water, § 27, p 645, n 53 
Lakes and ponds, § 105, n 84 
Sufferance use, § 162, n 74 

Fishing easement, conveyance of interest, § 210, 
p 1048 

Fibhing privileges, 

Puipose of use, § 210, p 1053 
Reseirations and exceptions, giants, § 213 
Five years, prescription, § 160 

Flashboards as pait of dam, questions of law and 
fact, § 36(10) 

Flat rates and charges, § 298 

Flats, bed and banks of stream, ownership, § 73 
Floating easement, municipal mains, connections and 
rights of way, § 242, p 54, n 43 
Floating property, bed and banks of stieara, § 82 
Flood plane, § 4, p 603, n 33 
Live stream, § 112, n 6 
Flood waters, § 4, p 602 
Abnormality, § 112, n 3 
Appropriation, § 170, p 906 
Dams, undue retardation, § 148, n 42 
Diversion, § 59 

Obstruction and detention, § 19 
Piescription, § 164 
Riparian rights, § 13 

Storage for direct irrigation, § 348, n 64 
Surface waters, distinguished, § 112 
Flooding lands, 

Complaint, ante 
Contributory negligence, ante 
Crops, ante 
Damages, ante 
Dams, ante 

Defenses to action, § 36(5) 

Diversion, § 61 

Duty to prevent injury, defenses, § 36(5) 

Easements, ante 

Evidence, 

Conformity of instructions, § 36(10) 

Issues, proof and variance, § 36(8) 
Injunctive relief, § 37, p 677 
Extent of, injury, § 37, p 674 
Evidence, § 36(9) 

Irrigation districts, power to drain, § 321, p 295 
Licenses, post 


Flooding lands—Continued 

Limitation of actions, § 36(4) 

Natuie and foim of actions, § 36(2) 

Negligence, post 
Cbstruction and detention, 

Burden of proof, § 36(9) 

Defenses, § 36(5) 

Issues, proof and vaiiance, § 36(8) 
Presumptions, § 36(9) 

Petition, post 
Pleading, post 

Public seivice water companies, recoiibUuction 
of highway after, § 256 
Questions of law and fact, post 
Right of action, § 36(1) 

Taking case to juiy, § 36(10) 

Torts, post 
Trespass, post 
Venue of actions, § 36(3) 

Floods, 

Act of God, ante 

Artificial channels, injuries from change of course 
of stream, § 134 

Liability of municipality, § 309, p 239 
Dams, § 18, § 147, p 859, n 30 
Breakage oi oveiflow, § 153 
Injuiies, § 148 

Possibility of interference, § 148 
Escape of accumulated or stoied water, § 141 
Extiaoidinaiy storms and floods, geneially, ante 
Flowage of lands, liability, § 29, p 649 
Injuries, post 

Juiisdiction of action, § 36(3) 

Lakes and ponds, equitable relief, § 111 
Liability for injuries, § 29, p 649 
Natuial watercouises, § 4, p 602 
Obstruction and detention, actionable injuiies, 
§ 17 

Presciiptive rights, § 26 
Railioads, surface wateis, § 115 
Sin face waters, persons liable, § 125 
Flow of water, 

Appropriation, § 181, p 950 

Failure to return to stream as covenant, § 225, 
p 1073 

Natural watercourses, § 4, p 603 
Flow-off waters, secondary appiopriation, § 185, p 960 
Flowage of lands, §§ 24-30, pp 634^651 
Abandonment of rights, § 24 
Abuse of right, § 29, p 648 
Actions, § 36(1) 

Admissibility of evidence, § 32 
Adverse exeicise of easement, § 26 
Adverse possession or user, § 24 
Annual damages, § 30 

Appeal from assessment of damages, § 25, p 640 

Appropriation of flood wateis, § 24 

Artificial structures, § 24 

Assignment of right, § 27, p 644 

Award of damages, § 25, p 639 

Beneficial adveise use, § 26 

Breach of condition, § 24 

Burden of proof, § 32 

Capacity for storage, § 24 

Compensation, § 25, p 637 

Complaint, ante 


1181 



WATERS 


Flowage of lands—Continued 
Consideration, 

Conveyance, § 27, p 643 
Leases, licenses and contracts, § 28 
Constant flowage, § 26 
Construction of instrument, § 27, p 644 
Continuity of adverse user, § 26 
Conti acts, § 28 
Costs, actions, § 25, p 640 
County liability, § 30 
Damages, ante 
Dams, ante 
Declaration, § 32 
Defenses to action, § 32 
Easements, ante 
Embankment, § 24 
Eminent domain, § 24 
Electing new dam, § 24 
Evidence, § 32 

Abandonment or loss of lights, § 24 
Actions for damages, § 25, p 639 
Injunction, § 33 
Extent of right, § 26 

Extraordinary storms and floods, liability, § 29,; 
649 

Eindmgs, § 25, p 640 
Grants, § 24, § 27, p 642 
Gloss damages, § 30 
Hydroelectiie plants, § 25, p 637 
Implied easements, § 27, p 646 
Impounding of flood waters, § 24 
Incidental rights, § 27, p 644 
Incidental use, § 26 

Independent contractor, liability, § 30, n 40 
Injunction, § 33 

Interfeience with easement, § 29, p 648 
Inteimittent easement, § 28 
Intel rupted exercise of easement, § 26 
Judgment, § 25, p 640 
Lakes and ponds, actions, § 111 
Land flowed, transfei, § 27, p 646 
Leases, § 27, p 643, § 28 
Liability foi injuries, § 29, p 647 
Licenses, § 28 
Limited light, § 24 
Loss of lights, § 24 
iMalice, § 32 
Merger of title, § 24 
Mill owners, § 24, § 25, p 637 
Mitigation of damages, § 25, p 639 
Natnial obstruction, liability for injuries, § 21 
p 648 

Natuie of right conferred, § 25, p 637, § 26 
Nonperformance of condition, § 24 
Nonuser, § 24 

Notice, invasion of property, § 26 
Occasional overflows, § 26 
Open exeicise of easement, § 26 
Options, § 27, p 643 
Paiol agreements, § 28 

Percolation, liability for injuries, § 29, p 640 

Period of presciiption, § 26 

Permissive invasion of premises, § 26 

Perpetual right, § 27, p 643 

Petition, § 32 

Pleading, post 

Piesciiptive rights, §§ 24, 26 


Flowage of lands—Continued 
Preventive injunction, § 33 
Privilege, natuie, § 28 

Pioceedmgs instituted by owner of land flowed, 
§ 25, p 637 

Public lights, § 26, n 83 

Public woiks, liability for injuiies, § 29, p 648 

Questions of law and fact, post 

Radical change, § 27, p 645 

Reasonable use, § 24 

Reset vations, § 27, p 642 

Right to flow land, § 24 

Running of prescriptive period, § 20 

Seasonal purposes, § 26 

State liability, § 30 

Statutoiy authority, liability for injuiies, § 29, 
p 648 

Statutory proceedings to acquiie lights, § 25, p 
636 

Stipulations, § 25, p 639 
Stranger to instrument, § 27, p 644 
Successive floodings, § 26, n 96 
Temporary overflows, § 26 
Temporary purposes, § 24 
Temporary washouts of dam, § 24 
Termination of easement, § 27, p 044 
Terms ot instrument, § 27, p 645 
Tolerated invasion of premises, § 26 
Trespass, § 24, n 60 
Tiial, § 32 

Unprecedented stoims and floods, liability, § 29, 
p 649 

Veidict, § 25, p 640 
Flowing wateis. 

Classification, § 2 
Subterranean waters, §§ 86, 89 
Use, § 93, p 769 

Fluctuating question, unappiopiiated water, § 170, 
p 909 
Flumes, 

Appropriation, rights of way, § 192, p 991 
Aitificial channels, § 129, p 841 
Evidence, giants of right to use, § 225, p 1076 
Irrigation ditches, duty of owner of new ditch to 
build and maintain to cany waters of old 
ditch, § 350, p 397 
Purpose of use, § 210, p 1054 
Repair, waste, § 186, p 968 
Secondary appropriation, § 185, p 958 
Fluoridation, municipality supplying water to private 
consumers, § 278, p 139 

Flushing sewers, municipal operation of water works 
system as exercise of governmental power, § 241 
Flux of usual tide, bed and banks of stream, § 71 
Foot front rule, water main, levy of cost, § 243(7), 
p 85, n 78 

For more than one stream, appropriation, § 173, p 918 

Foi bidding use, prescription, § 161 

Foice of water, municipal contract for supply, § 268 

Foicible use, prescriptions § 159, p 879 

Foreclosure deed, § 218 

Foreclosures, 

Appropriation, mortgages, § 190, p 987 
Irrigation and ditch companies, lien given in con¬ 
nection with subsciiption to capital stock, 

§ 343, p 367 


1182 



WATERS 


Foreclosures—Continued 
Irrigation distiicts, 

Lien foi assessments, § 336 
Taxes, certificate of, § 337, p 352 
Lien for lates and chaiges, sale of watei for ir- 
iigation, § 363, p 430 

Public serTice water companies, moitgages of, 
§ 203 

Sale of water for irugation, lien foi lates and 
cbaiges, § 363, p 430 
Water district bonds, § 243(6), p 82 
Foreign waters, appropriation, § 170, p 900 
Foieseeable consequence, surface watei flooding, pei- 
sons liable, § 125, n 43 
Forest preserve, 

Acquisition of water for public use, § 228 
Water district as pait of, § 243(3), n 10 
Foiests, clearing of lands, incieased flow, § 20, p 627 
Forfeiture, 

See, also, Abandonment, geneially, ante 
Appropiiation, 

Loss of rights, § 193, pp 994, 997 
Prior appiopiiations, § 170, p 909 
Transferee's right, § 190, p 984 
Vested rights, § 169 

Charters, quasi public water company, § 347, 
p 384 

Conti acts, sti angers, § 223 

Pranchise or piivilege of piivate individual op- 
ei ating water system, § 245 
Great ponds, state rights, § 110, n 57 
Piesciiptive rights, loss or teimination, § 166 
Piior appropriations, fluctuating question, § 170, 
p 909 

Public service water company fiaiichnses, § 253 
Bight of way for irrigation purposes, § 349, p 394 
Sale of water for irrigation, nonpayment of rates 
and chaiges, § 303, p 429 
Surface wateis, diainage lights, § 120 
Termination of granted rights, § 212 
Form, 

Appropriations, 

Actions, § 194, p 1001 
Contract, § 190, p 986 
Flooding, actions, § 36(2) 

Municipal oontiact foi supply of water, § 260 
Pleading, flooding lands, § 30(7) 

Foi in of action, 

Diversion, § 67, p 730 
Pollution, damages, § 54, p 701 
Foim of levy, water district taxes or assessments, 
§ 243(7), p 86 

Formation of stieam bed, riparian rights, § 10 
Formula, 

Appropriation states, equitable apportionment, 
§ 170, p. 911 

Ascertainment of fair value* of water company’s 
piopeity as basis for reasonable rates, § 293, 
p 187 

Foundations for building, bed and banlcs of stream, 
§ 74 

Fountains, limitations on right to charge for water 
used rn, § 283, p 160 
Franchise, 

Irrigation districts, abandonment and noiiuser, 
§ 338 


Fr anchise—Continued 

Public Service Water Companies, generally, post 
Right to collect compensation for use of water 
as, § 285 

Water companies to furnish municipalities for 
public purposes without charge, § 283, p IbO 
Water system, benefits by service rendered as 
constituting consideration, § 237, p 35 
Water system by private individual, §§ 244-246 
Duration, revocation, cancellation and for- 
feituie, § 245 

Franchise oidiiiance, municipal water system, leserra- 
tioir of option to pui chase or renew, § 237, p 35 
Franchise tax, municipal water works and watei dis¬ 
tiicts, § 241 

Franchise value, municipal purchase of existing water 
system, § 238, p 42 
Fi and, 

Appropriation, ceitificate of performance, § ISO, 
p 943 

Contracts, § 220 
Diversion, damages, % 69 
Iiligation di&tiicts, 

Confirmatoiy pioceedings, § 319(5) 

Petition for organization, signatures, § 310(2), 
p 272 

Judicial review of rates, § 289, p 177 
Leases, § 224 

Licenses, i evocation, § 219, n 49 
Oidinance for supply of water piocured by, § 260 
Petition for creation of water district, § 243(2), 
P 64 

Public service water companies, foiccd extension 
of mains and pipes, § 257, pp 107, 108 
Rates and charges, 

Failuie to protest against minimum chaige, 

§ 307, p 222 

Wrongfully taken water, § 306 
Tampering with watei meter, presumptive evi¬ 
dence, § 307, p 225 

Fraudulent user, prescription, § 159, p 881 
Piee use of water, seller of existing water sjstem 
to municipality, § 23T, p 39 

Free water furnished, obligation to municipality to 
pay, § 274 

Freezing of pipes, duty of water company to take 
precautions against, § 309, p 234 
Frequent interiuptions of use, prescription, § 162, u 50 
Freshets, 

Flowage of lands, liability for injuries, § 29, p 649 
Natuial watei courses, § 4, p 602 
Frontage basis, irrigation district taxes, § 334, p 330 
Frontage on stieam, riparian rights, § 8 
Fruit trees, surface wateis, actions for damages, § 127, 
p 834, n 55 
Fuel oil, pollution, § 49 
Full flow of stieam, prescription, § 165 
Funds, 

Irrigation districts, control and disbursement, 
§ 321, p 303 

Municipal water works and water districts, § 234, 
p 26 

Future appropriations, public domain, § 109 
Future damages, 

Flowage of lands, assessment, § 25, p 030 
Surface waters, actions, § 127, p 827. 


1183 



WATERS 


Garages, rates and charges, right to meter service, 

§ 302, p 211 

Gardens, irrigation districts, lands included, § 319(3), 

p 280 

Gas, 

Public service water companies, power to supply, 
§ 251 

Subterranean waters, § 97 
Gas plant opeiation, pollution, § 43, p 088, n 54 
Gas system, water district authorized to issue bonds 
for acquisition, § 243(G), p 79, n 29 
General denial, 

Flooding lands, issues, pioof and variance, § 36(8) 
Surface waters, actions for damages, § 127, p. 829 
General fund levy, iirigation distiicts, issuance of 
warrants against, § 321, p 297 
General public, artificial channels, § 129, p 843 
General welfare, power of municipality to regulate 
rates and charges, § 292 
Geographical advantage, appropriation, § 178 
Gifts, concession of water in acknowledgment of, 
§ 283, p 159 

Glaciers, source of supply, § 4, p 598 
Going concern, value of existing water system, mu¬ 
nicipal purchase, § 238, p 42 
Going value, rates and charges, determination of rea¬ 
sonableness, § 293, p 183 
Gold diedge pond, pollution, § 52, n 4 
Good faith, 

Application of co-tenant for seivice after supply 
of water to tenant lefused for nonpayment of 
rates, § 281, p 156 

Appropriation, injunction smts, filing, § 194, 
p 1003 

City council’s waiver of compliance with contract 
as to quality of water, § 269 
Municipal purchase of existing water system, de¬ 
termination of pi ice, § 238, pp 41, 44 
Municipahty constructing water works in op¬ 
position to existing system, § 235 
Notice of appropriation, § 176 
Prescription, § 162, n 57 

Public service water companies, sale or lease of 
property, § 259 

Pates and chaiges, refusal to pay, § 305, § 307, 

p 226 

Sale of water for iingation, refusal to supply 
water for nonpayment of rates and charges, 

§ 363, p 428 

Supply and distribution of water, bids and de¬ 
posits, § 266 
Surface w^ateis, 

Artificial drainage, § 116, pp 811, 812 
Drainage, § 114, p 807 

Water woiks distiict, denial of protest against 
formation, § 243(2), p 66, n 90 
Good husbandry, duty or quantity needed for iiriga¬ 
tion, § 186, p 971 

Goods sold and delivered, rates and charges, pioceed- 
ings for collection, § 304 
Governing body, water districts, § 243(4) 

Governmental functions, municipal opeiation and 
maintenance of water works system, § 241 
Governmental prerogative, light to sell water as, 

§ 244 

Gradual addition, bed and banks of stream, § 76 
Gradual process, erosion, § SO 


Giant of peimit, appiopriation, § 180, p 938 
Giants Deeds and conveyances, generally, ante 
Glass, lemoval, surface waters, aitificial drainage, 
§ lie, p 812, n 97 

Gratuitous use of water, schools and school distiicts, 
§ 283, p 159 
Gravel, 

Bed and banks of stream, accietion, § 76 
Diainage for exti action, § 96, ii 64 
Mining opeiations, pollution, § 47 
Subteiranean wateis, § 88 
Gieat Lakes, § 103 

Great ponds, private ownership, § 110 
Giievanees, regulation of watei supply to public, 
§ 280, p 153 

Gloss damages, flowage of lands, § 30 
Gross neghgence, surface wateis, actions for damages, 
§ 127, p 835 

Gross receipts tax, public service water companies, 
§262 

Ground rent, water rent as, § 284 
Ground water, 

Appiopriation, § 170, p 909 

Not tributary stream, burden of proof, § 201, 
p 1013, n 78 

Grounds for extending time, appropriation, § ISO, 
p 941 

Growing crops, time of use, § 187 
Gulch, 

Appropriation, capture or diversion, § 177 
Artificial channels, § 130, p 847 
Gulhes, 

Obstruction and detention, § 19, n 23 
Railroad crossing, surface waters, § 115 
Gutters, rain watei and eavesdnp, § 124 
Habits of stream, bridges, trestles, etc, § 20 
Hand of man, artificial channels, § 129, p 841 
Hardship, 

Pollution, defenses, § 55, p 712 
Reasonableness of rates of water companies, 

§ 293, p 182 

Harm, flooding lands, issuance of injunction, § 37, 
p 674 

Harmful condition, surface waters, pollution, § 123 
Headgate, 

Iingation works, action for wrongful removal, 
§351 

Maintenance, prescription, § 158, p 876, n 83 
Measuring quantity or amount, appiopriation, 

§ 186, p. 964 

Health, 

Injury to, damages, § 38, p 684 
Regulations, dams, § 147, p 862 
Subterranean waters, damages, evidence, § 101, 
p 784 

Surface waters, pollution, § 123 
Health of family, flooding lands, damages, I 38, p 682 
Heanng, 

Diversion, injunctive relief, § 68, p. 740 
Flooding lands, injunctive proceedings, § 37, 
p 678 

Irrigation districts, 

Proposed organization, § 319(2), p 275 
Tax assessment, § 334, p. 342 
Surface waters, injunction, § 128, p 839 
Water district ofiBcers, removal, § 243(4) 
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Hearing—Continued 
Water districts, 

Petition for cieation, § 243(2), p 63 
Taxes or assessments, § 243(7), p 8G 
Hearsay evidence, iiiigation districts, validity of oi- 
ganization, § 319(4) 

Heavy lains. 

Accumulations, § 4, p 603 
Liability for injuries, § 29, p 649, n 30 
High water, natural watercoinses, § 4, p 602 
High water level, lakes and ponds, lowering, f 111 
High-water mark, bed and banks of stieam, § 71 
Highways Roads and Highways, generally, post 
Hinderance of flow, iipaiian rights, § 9 
Historic cost, consideration in determining reasonable¬ 
ness of rates and charges, § 289, p 175 
History, 

Stream, budges, trestles, etc , § 20 
Subterianean waters, § 80 
Hog pen or sties. 

Pollution, § 49 

Offensive matter, § 55, p 716 
Hollow bed of running water, channel, § 41 
Hollows ordinarily diy, § 4, p 599 
Home rule, water districts, § 243(5), p 71, n 60 
tiomes, riparian rights, § 12 

Homestead entryman, iirigalion districts, qualifica¬ 
tions of petitioners for organization, § 319(2), p 
271 

Horsepower, leseivations and exceptions, constiuc- 
tion and operation, § 214, p 1061 
Hospitals, 

Fiee supply or nominal charge for water, § 283, 
p 158 

Ripaiian rights, § 12 

Statutory limitations on right to charge for water, 
§ 283, p 160 

Hostile character, piesciiption, § 162 
Hotels, rates and charges, 

Discrimination, § 297, p 203, n 41 
Installation of water meteis, § 302, p. 211 
Houis, time of use, § 210, p 1054 
Homs of labor, ripaiian rights, leasonableness of 
use, § 11 

Household uses, riparian rights, reasonableness, § 12 
Human consumption, well water, fitness, instructions 
to juiy, § 101, p 781 

Humiliation, rates and charges, wrongful discontinu¬ 
ance of water service, § 307, p 228, n. 3 
Hunting, great ponds, § 110 
Hill on, Lake Huron, § 103 
Husband and wife, 

Petition for organization of irrigation district, 
§ 319(2), p 271 
Rates and charges, 

Liability for payment, § 302, p 213 
Wrongful discontinuance of water service, 
§ 307, p 227 

Hydrant and hydrant rentals, § 270 

Impeding travel or imperiling safety, habihty 
for, § 309, p 236 

Municipal contracts, renewal or extension and 
duration, § 268 

Purity and quahty of water as effecting mumci- 
pal obligation to pay for water supply, § 269 
Reasonable rental value, water company comjpen- 
satlon, § 275 
»4 c J a—75 


Hydrant and hydrant rentals^—Continued 

Self-draining hydrants, liability of water com¬ 
pany for failuie to install in accordance with 
contract, § 310 

Supply and distribution of watei, § 270 
Ultra vires contract, defense to actions for, § 276, 
p 130 

Hydiaulics laws, bridges, trestles, etc, § 20, p 630 
Hydioelectnc plants, flowage of lands, § 25, p 637 
Hydioelectnc powoi. 

Mechanical and manufacturing purposes, § 374 
Place of use, grant, § 210, p 1052, n 85 
Hydrographic suivey, appropriation, necessity, § ISO, 
p 937 

Ice, §§ 383-386 

Appropriation, artificial lake, § 129, p 844 
Conti acts, § 385 
Conveyances, § 385 
Ice eompames, § 383 
Ice skating, § 383 
Injuries and remedies, § 386 
Liability for injuries sustained by fall on, § 309, 
p 235 

Licenses, § 385 

Municipality’s right to take, § 384 
Nuisance, § 124 
Ownership, § 383 
Property and ice, § 383 

Public service water companies, power to cut and 
store for reservoirs, § 254 
Right to cut and remove, § 384 
Trespassers, ownership and property of ice, § 383 
Ice cutting, sufferance use, § 162, n 74 
Ice jam, obstiuction and detention, 

Negligence in permitting formation, § 17 
Railioad bridge, § 20, p 628 
Idea of equality, appropriation doctrine, § 181 
Identification, return waters, § 185, p 959 
Identity, stranded or floating property, § 82 
Illegal occupation of land, appropriation, priority, 

§ 184 

Illegal system of water charges, § 288 
Illegality, contracts, § 220 

Illness, appropriation, prosecution of enterprise, § 179 
Immaterial injury, surface waters, artificial drainage, 
§ 116, p 811, n 91 

Imminence of danger, pollution, injunction, § 55, p 
712 

Immunity, iiollution, § 43, p 689 
Impairing obligation of contracts, liens for water 
rates and charges, § 308, p 230 
Impairment, appropriation, vested rights, § 169 
Impairment of obligations, irrigation districts, assess¬ 
ment, levy and collection of taxes, § 333, p 328 
Impairment of value, pollution, § 43, p 689 
Imperceptible addition, bed and banks of stream, § 76 
Imperceptible process, erosion, § 80 
Imperfection in plaintiff’s works, diversion, evidence, 
§ 68, p 740 

Implied assumpsit, action by water company against 
municipality for rentals, § 276, p 133 
Implied attempt, abandonment of water, § 185, p 959, 
n 2 

Implied contracts, 

Rate contracts of municipal water system, § 287, 
p 170 

Sale of water for irrigation, § 361, p. 419 
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Implied contracts—Continued 

Water companies witb private consumers, § 279, 
p 148 

Water distiicts, § 243(5), p 73, n 85 
Implied covenants, leases, § 224 
Implied grant of easement, § 207 
Implied license, § 219 

Implied limitation, purpose of use, § 214, p 1062, n 43 
Implied notice, surface waters, diainage easement, 
§ 122 

Implied obligations, municipal supply of watoi, § 274 
Implied power, municipalities, coiitiacts foi supply 
and distiibution ot water, § 265, p 116 
Implied provisions, franchise of public service water 
company, § 251 
Implied reservation. 

Appropriation, § 170, p 909 
Deeds and conveyances, § 213 
Suiface wateis, diamage casement, § 120 
Importance of use, diversion, defenses, § 67, p 730 
Impounding water, § 18, n 93 

Diveited wateis, dams, injuries, § 153 
Flood waters, § 24 

Grant of right, interest created, § 209 
Springs, § 91 

Suiface waters, § 112, n 91 

Common enemy, § 114, p 806 
Without putting to beneficial use, § 172 
Impiovement districts, 

Petition for oiganization, § 319(7) 

Water works taken over fiom by municipality as 
exercise of governmental function, § 241, n 4 
Improvement of water system, municipal obligation to 
pay hydiant rentals as dependent on, § 270 
Impiovements, 

Appropriation, forfeiture or loss, § 190, p 984 
Bed and banks of stream, § 74 
Consideration in determining reasonableness of 
rates and charges, § 293, p 187 
Deeds and conveyances, rights and privileges, 
§ 210, p 1051 

Irrigation districts, taxes for, § 333, p 329 
Rates as sufficient to cover, § 289, p 176 
Water rents as, § 284 
Impuie water, 

Private consumer enjoining mniiicipality furnish¬ 
ing, § 281, p 154 

Public service water company franchise forfeited 
for furnishing, § 253 

Imputed knowledge, surface wateis, diamage ease¬ 
ment, § 121 
In rem proceedings, 

Appropriation, actions, § 194, p 1004 
Iirigation districts, 

Confirmation proceedings, § 319(5), ■§ 321, 
p 304 

Issue and sale of bonds, § 328 
Organization, § 319(1) 

Refunding bond issue, § 324, p 311 
Validation of securities issued, § 323 
Inaccuiacy, water meter, § 302, p 211 

Inadequacy of channel to accommodate increased 
flow, § 117, n 33 

Inadequate damages, diveision, § 69 
Inattention to oil pipe line leak, allegations, § 101, 
p TS2 


Inch of water, appropriation, units of measurement, 
§ 186, p 964 

Inchoate lights, appropriation, 

Doss or abandonment, § 173, p 921 
Transfers, § 190, p 984 
Incident to ownership, dams, § 147, p 859 
Incidental damages, subteiianean wateis, § 102 
Incidental lights, flowage of lands, § 27, p 64^ 
Incidental use, flowage of lands, § 26 
Incidental works, artificial channels, upkeep and le- 
paiis, § 130, p 849 

Incidentally impairing punty, pollution, ^ 43, p 689 
Income, water districts, disposition, § 243(G), p 77 
Income loss, diveision, damages, § 69 
Income of company, latos and charges, deteiniiiiatioii 
of reasonableness, § 293, p 183 
Income tax, municipal watei works and water dis¬ 
tiicts, § 241 
Inconvenience, 

Obtaining water after shutting off of supply, 
damages, § 281, p 157 
Pollution, damages, § 56, p 719 
Rates and charges, wrongful discontinuance of 
service, § 307, p 228 
Incoipoi ation, 

Iiiigation and ditch companies, § 342 
Public service water companies, § 248 
Incorpoi ation by reference, deeds and comeyances, 
§ 213 

Incorporeal hereditament, 

Appropriation from natural stioam, § ISl, p 045 
Artificial channels, § 129, p 843 
Distiibution and supply of W'ater foi iiugatioii, 
§ 352, p 405 
Piesciiption, § 165 
Riparian rights, § 10 
Springs, right to take fiom, § 209 
Incoipoieal right, 

Appiopnation, § 181, p 945 
Aitificial channels, use of watoi, § 129, p 844 
Increase in height, dams, § 147, p 804 
Increase in usei, prescriptive light, ^ 1(56 
Increase of flow, suiface wateis, § 116, p 813 
Increases in stream or watercomse, appiopnation, 
§ 181, p 951 

Increasing pollution, sewage, § 4o 
Indebtedness, 

Irrigation districts, 

Payment on dissolution, § 338 
Power to incur, § 321, p 296 
Restiictions on power of municipality to con¬ 
tract for supply of w’ater, ^ 265, p 116 
Water districts, § 243(6), pp 76^2 
Indefinite term, municipal contiact foi supply of 
water, § 268 

Indemnity, rates and chaiges, recoveiy back of 
amounts paid, § 307, p 224 
Independent acts, pollution, § 52 
Independent contractoi, 

Flowage of lands, liability, § 30, n 40 
Suiface waters, actions for damages, defenses, 
§ 127, p 827, n 67 
Independent covenants, 

Contracts, performance of breach, § 222 
Municipal contract for supply of water, § 271 
Independent right, water light, § 181, p 945 
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Indian lands, 

Desert Land Act, effect, § 173, p 919 
Pollution, aibitiation of claims foi damages, § 54, 
p 701 

Indian leservations, rights of way for iiiigation pur¬ 
poses, § 349, p 3SS 

Indication of puipose, appropriation, piioiity, § 184 
Indictment and infoimation 

Obstruction in a watercourse, ciiminal responsi- 
§§ 39, 40 

Pollution, 

Ciiminal responsibility, § 57 
Public water supply, § 313, n 5 
Indispensable necessity of cities and villages for 
cliamage, diversion, § G1 

Indispensable to beneficial use, pollution, § 43, p 689 
Individual cases, deepening natural channel, § 42 
Individuals, 

Diversion, persons liable, § 64 
Municipality as agent for in contracting for sup¬ 
ply of water, § 265, p 116 
Pollution, liability, § 52 
Industrial needs, prior appropriation, § 168 
Industrial puiposes, pollution, § 43, p 689 
Industrial rule, subterranean waters, pollution, § 97 
Infants, pollution, criminal responsibility, § 57 
Infection, guaranty of water free from, § 311 
Infiltrating water, subterranean waters, § 86 
Inlormatron, notice of appropriation, § 176 
Infringement, 

Piesciiption, § 159, p 882 

Property rights, obstruction and detention, § 15 
Inherent in the land, riparian rights, § 5 
Inhoient right, appropriation, § 157 
Tiiheiitance, words of, deeds and conveyances, § 209 
Initial step, appropriation, § 176 

Initiated but not peifected before statute, appropria¬ 
tion, § ISO, p 933 

Initiation but before completion, appropriation, rights 
after, § 173, p 921 
Injunctions, § 37, p 672 

Accumulation and storage, § 143 
Appiopriation, § 195 

Actions, § 203, p 1027 
Form of remedy, § 194, p 1001 
Prosecution of enterprise, § 179 
Artificial channels, interfeiences, § 138 
Conveyances, license contracts, equitable relief, 
§ 225, p 1074 

Dams, destiuction or removal, § 151 
Dcpiivation of waters, § 33 
Dueision, § 37, p 673, n 95, § 68, p 734 
Laches, § 68, p 737 
Thieatened diversion, § 68 
Water by public, ripaiian owneis, § 227 
Escaping wateis, § 143 
Flooding of land, § 37, p 672 

Joinder of actions, § 37, p 673 
Flowage of lands, § 33 
Ice removal, § 386 

Irrigation and ditch companies, collection of stock 
assessments, § 343, p 373 
Irrigation districts, 

Contract peiformance, § 321, p 305 
Levy or assessment of tax, § 335, p 345 
Taxation for payment of bonds, intervention 
of bondholder, § 331, p 325 


Injunctions—Continued 

Irrigation purposes, failure to supply water, § 367, 
p 441 

Iriigation rights, actions to establish and pro¬ 
tect, § 317, p 260 

Lakes and ponds, unlawful acts, § 111 
Le\y of assessments in water improvement dis- 
tiict, eollateial attack on water district or¬ 
ganization, § 243(2), p 66 

IMunicipality or offieeis, preventing shutting off 
of water supply, § 276, p 333 
Obstruction and detention, § 33 
Point of diversion, change, § 189, p 982 
Pollution, post 

Private water woiks system, order to extend 
sS'Stem to additional consumers, § 246 
Public and municipal water supply, 

Pievention of pollution, § 232, p. 20 
Proceedings to protect lights, § 233 
Public service water companies, 

Exceeding rights or violating duties, § 260 
Restraining city operation of water works 
system, § 252 
Rates and chaiges, 

Private consumers, § 307, p 221 
Review of reasonableness, § 289, p 177 
Rights of way for iiiigation purposes, restrain¬ 
ing inteifeience with, § 351 
Riparian owner acquiescing in constiuction oper¬ 
ation of water plant foi public supply as es¬ 
topped to claim relief by, § 227 
Ripaiian rights, protection, § 14 
Sale of water for iiiigation, unreasonable rates, 
§ 363, p 426 
Subteiianean wateis, 

Oveidiaft, § 101, p 780 
Suspension of opeiation, § 100 
Suiface wateis, drainage, § 128, p 835 
Temporary injunctions, generally, post 
Unieasonahle rates, proceedings for relief against, 
§ 295, p 192 

Water distiict tax or assessment, enjoining col¬ 
lection on, § 243(7), p 87 

Injured persons, diversion, right to obj'ect, § 62 
Injuries, 

Artificial channels, 

Bleakage, leakage or overflow, § 133 
Changing course of stream, § 134 
Attributable to other causes, flooding lands, de¬ 
fenses, § 36(5) 

Construction of waterworks, § 309, p 233 
Continuing injury, generally, ante 
Dams, construction and maintenance, § 148 
Deepening natui al channel, § 42 
Diversion, 

Damages, § 69 
Trial, § 67, p 733 
Floods, 

Damages, § 38, p 680 
Nature and extent, § 37, p 674 
Nominal damages, § 38, p 685 
Pleading, § 37, p 677 
Punitive damages, § 38, p 685 
Questions of law and fact, § 36(10) 

Flowage of lands, liability, § 28, p 647 
Ice removal, § 386 

Maintenance of waterworks, § 309, p, 233 
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Injuries—Continued 

Meelianical and manufacturing puipo&es, § 375 
Nuisance, damages, § 38, p 684 
Obstruction and detention, 

Necessity, § 16 
Persons liable, § 22 
Owners of irrigation woiks, § 331 
Pollution, 

Issues, proof and vaiiance, § 54, p 704 
Necessity, § 55, p 711 
Prescription, § 159, p 882 

Previous year, flooding, acceptance of damages, 
defenses, § 37, p 676 

Public and municipal water supply, § 232, pp 18- 
22 

Undei ground wells or springs, § 93, p 768 
Works mains or pipes, public service water com¬ 
panies, § 258 

InjuLious changes, diversion, § 188 
Inland bodies, lakes and ponds, § 103 
Inland waters, classification, § 2 

Innocent mistake, lakes and ponds, structures en¬ 
croaching, § 111, n 75 
Inquiry, flooding lands, evidence, § 36(9) 

Insolvency, 

Irrigation and ditch compames, § 346 
Public service water companies, grounds for for¬ 
feiture of franchise, § 253 
Inspection, 

Duty of water company at reasonable intervals, 
§ 309, p 235 

Municipality ot existing water system’s books 
and vouchers before exeicising option to pur¬ 
chase, § 237, p 36 

Installation, water meteis, § 280, p 150 
Installments, lates and charges, refusal to supply for 
nonpayment, § 305 
Instructions to jury, 

Actions involving, 

Rights and privileges, § 223, p 1077 
Supply of water to private consumers, § 281, 

p 156 

Appropriation, actions, § 203, p 1020 
Bed and banks of stream, ownoiship, § 83 
Dams, actions, § 151 
Damages, § 156 
Diversion, § 67, p 733 
Existence of watercouise, § 4, p 597 
Flooding lands, § 36(10) 

Flowage of lands, § 32 

Injuries incident to supply and use of water, § 312, 
p 249 

Irrigation district, action by or against, § 321, 
p 306 

Irrigation rights, actions to establish and pro¬ 
tect. § 317, p 263 

Iiligation woiks, injuries or damages to, § 351 
Pollution, actions, § 54, p 709 
Rates and charges, 

Proceedings for collection, § 304 
Wrongful discontinuance of service, § 307, p 
227 

Subterranean waters, proceedings and relief, 
§ 101. p 781 

Surface waters, actions for damages, § 127, p 832 
Instruments of title, Desert Daud Act, effect, § 173, 
p. 919 


Insutiicieney of *^upply or piossuie, bieach of contract, 
§ 310 

Intangible property value, municipal purchase of ex¬ 
isting water system, § 238, p 42 
Intended application to useful purpose, appiopiiation, 
§ 172 

Intent as to use, appropiiation, § 175 
Intention of owner, flo\\age of lands, abandonment or 
loss of rights, § 24 
Intention of parties, 

Abandonment, 

Granted right, § 212 
Reserved lights, § 215 
Appropriation, § 174 

Transfers, § 190, p 986 
Appuitenances passing by conveyance, § 217 
Construction and operation, grants, § 214, p 1059 
Contracts, constiuction and opeiation, § 221 
Deeds and conveyances, constiuction and opeia¬ 
tion, § 209 

Easements, creation, § 207 

Interest cieated, § 209 

Leases, construction and operation, § 224 

License, creation, § 207 

Mortgages, § 218 

Quantity, deeds and conveyances, § 210, p 1030 
Size and enlaigement of artificial watercouise, 
§ 210, p 1055 
Intention to abandon, 

Appropriation, 

Loss of rights, § 193, p 994 
Right of way, § 193, p. 1000 
Surface waters, drainage rights, § 120 
Intentional invasion of water rights, complaint, § 101, 
p 782 

Intentional relinquishment, appiopriation, § 173, p. 
921 
Interest, 

Flooding lands, damages, § 38, p 082 
Irrigation districts, taxes, § 337, p 349 
Municipal purchase ot existing water system, 
§ 238, p 43 

Pollution, damages, § 56, p 721 
Rates and charges. 

Wrongfully exacting payments, § 307, p 220 
Wrongfully taken water, § 306 
Water district bonds, § 243(6), p 82 
Interest coupons, inigation district bonds, negotia¬ 
bility, § 329 

Interest created, deeds and conveyances, § 209 
Inteiest on amounts actually expended, diversion, 
damages, § 69 

Interest on cost of system, rates as suflTicient to cover, 
§ 289, p 176 

Interested parties, appropriation, extension of time, 
§ 180, p 942 
Interfeience, 

Artificial channels, § 135 
Dams, § 147, p 800 
Lakes and ponds, actions, § 111 
Prior appropriator’s works, § 185, p 962 
Interference with drainage, equitable relief, 5 225, 
p 1074 

Interference with easement, flowage of lands, | 29, 
p 648 

Interference with operation, dams, damages, § 150 
Interference with use, prescription, $ 159, p. 882 
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Interference with water supply, criminal offenses, 
§ 313 

Intelim bonds, watei impiovement district, addition¬ 
al indebtedness, § 323, n 28 

Inteilocutory injunction, unieasonable rates, proceed¬ 
ings for rehet, § 295, p 193 
Intermittent easement, flowage of lands, § 28 
Intermittent flow, natuial watei com ses, § 4, p 604 
Intelmittent use, light of way for migation puiposes, 
loss of easement, § 349, p 301 
Intel logatones, flooding lands, § 36(10) 

Interruption, prescription, § IGO 
Interstate streams, 

Appiopriation, § 170, p 910 
Priorities, § 183 

Prior appropriation, § 170, p 910 
Storage, § 188, n 10 

Intervening appropiiations, § 186, p 963 
Intervening appropriators, § 183 
Intervention, 

Action on water supply contracts, § 276, p 136 
Irrigation districts, action to cancel bonds, § 331, 
p 325 

Obstructing ditches draining water fiom lakes, 
§ 111, n 78 

Pollution, equitable lelief, § 55, p 714 
Invalid sale, appiopriation, abandonment of right, 
§ 193, p 997 
Invasion of light, 

Prescription, § 159, p 882 
Private light, pollution, § 43, p 688 
Riparian rights, diversion, § 59 
Investments, continuance of diversion, § 62 
Involuntary bailees, stranded or floating propeity, 
§ 82 

Involuntary nonuser, appropiiation, § 193, p 996 
Iirepaiable injuiy, 

Diversion, injunctive relief, § 68, p 736 
Flooding lands, injunction, § 37, p 674 
Irrigation, §§ 314-368, pp 251-451 

See, also, Agricultural lands, generally, ante 
Acquisition of water lights, § 348 
Action to establish and protect lights, § 317, pp 
260-264 

Additional lands, § 186, p 970 
Administration of laws, § 315 
•A-Ppxopiiation, § 170, p 909, § 172 
Classes, § 184, n 48 
Piioiity, § 186, p 969 
Water supply, § 348 

And land, reclamation by public authorities, 
§ 316, pp 255-260 

Artificial channels, prescriptive rights, § 129, 
p 845 

Carev Act reclamation of and land, § 316, p 255 
Construction of works, cost, § 350, p 398 
Contract rights in canal or ditch, § 350, p 398 
Contracts, 

Acquisition of water rights, § 348 
Construction, sale of water for irugation, 
§ 361, p 420 
Control, § 315 

County lauds, rights of way, § 349, p 380 
Direct irrigation, appropriation for, § 348 
Distribution and supply of water, 352-363, pp 
402-431 

Diversion, purpose, 8 60 


In igation—Continued 

Duty or quantity of water needed, § 186, p 070 
Easement in canal or ditch, § 350, p 398 
Economical use, § 186, p 969, n 47 
Enlaigcment and extension of canals and ditches, 
§ 350, p 397 

Equitable ownei of canal, § 350, p 398 
Establishment of public ways, § 349, i) 391 
Fencing of ditches, duty of owner, § 350, p 396 
Injuries to owueis of inigation works and ac¬ 
tion thereon, § 351 
Landowner rights, § 316 
Legislative grant of water rights, § 348 
Liabilities and injuries incident to sujiply and 
use, §§ 364-368, pp 431-451 
Maintenance of works, cost, § 350, p. 398 
National Reclamation Act, § 316, p 257 
Nuisance, works as, § 350, p 399 
Other pel sons than riparian owners, § 314 
Parallel ditches, owners’ rights, § 350, p 398 
Place of taking and use, § 314 
Prescription, acquisition of water rights, § 348 
Piiority, § 186, p 970 

Appiopiiation, § 186, p 969 
Private lands, rights of way, § 349, p 390 
Proceedings to effect appropriation, § 348 
Public rights, § 315 

Public ways, establishment, § 349, p 391 

Purchase of watei rights, § 348 

Quantity of use, § 314 

(^juantity of water needed, § 186, p 970 

Reasonable use of water, § 314 

Reclamation of and land by public authorities, 

§ 316, pp 255-260 

Return waters, appropriation, § 348 
Right to use water for, § 314 
Rights ot way, § 349, pp 388-395 
Sale of watei, §§ 360-363, pp 418-431 

Assignment of deed conveying water rights, 

§ 3C2 

Contract with consumers, § 361, pp 418-422 
Rates and charges, § 363, pp 422-431 
Review of orders of rate fixing body, § 363, 
p 427 

Subsequent purchaser of land, § 363, p 428 
Schedule of amount, § 186, p 971 
Secondary peimits for use in direct iriigation, 
§ 348 

Seepage wateis from constructed works, appro¬ 
piiation, § 348 

State lands, rights of way, § 349, p 389 
Storage, appropriation for, § 348 
Subirrigation, § 186, p 971 
Subterranean waters, use, § 93, p. 768 
SuperMsion, § 315 

Supply and distiibution of water, right to sup¬ 
ply water, § 352, pp. 402-408 
Supplying of water as public use, § 315 
Title and rights acquired m right of way, § 349, 
p. 391 

Water user rights, § 316 
Withdiawal of lands from entry, § 316 
Irrigation and ditch companies, §§ 339-347, pp 362- 
385 

Agents, § 344 

Amendment of charters, § 342 
Appropriation of water, § 348 
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Irngatlou and ditch companies—Continued 

Approval by stockholders, contracts, § 345, p 380 
Articles of incorporation, members charged with 
notice of, § 343, p 369 

Assessments for consti action and maintenance, 
§ 343, p 370 
Associations, § 340 
Bonds, § 345, p 381 
By-laws, § 342 

Capital stock, § 343, pp 365-374 
Collection of stock assessments, enjoining, § 343, 
p 373 

Community irrigation ditch, § 339 
Community piopeity, hen for assessments, § 343, 
p 373 

Conflict of laws, § 342 

Construction hens, priority over maintenance 
hen, § 343, p 374 
Conti acts, § 345, p 378 
Conveyances, § 345, p 381 

Corporate powers and liabilities, § 345, pp 375- 
381 

Directors, action to determine, § 343, p 370 
Dissolution, § 346 

Election to office, disclosure of ballot, § 344 
Implied power, § 345, p 377 
Incoiporation and organization, § 342 
Insolvency and receivers, § 346 
Joint stock companies, § 340 
Labor, eontiibutions by stockholders, § 343, p 370 
Liability for representation by office!s and agents, 
§ 34o, p 377 

Lien, stock assessments, § 343, p 373 
Maintenance hen, priority as to construction liens, 
§ 343, p 374 

Members or stockholders, % 343, pp 365-374 

Mortgages, § 345, p 381 

Mutual associations, § 340 

Officers, § 344 

Orgamzation, § 342 

Ownership of controlling stock, irrigation and 
ditch companies, § 343, p 369 
Payment of stock hen, § 343, p 374 
Point of diversion, right to petition for change, 

§ 345, p 377 

Private corporations, § 341 
Quasi public corporations, § 347 
Quorum, stockholders’ meetings, § 343, p 370 
Receiveis, § 346 

Refund, amount of stock assessment previously 
paid, § 343, p 373 

Refusal to deliver water, § 345, p 377 
Reorganization, § 346 

Repudiation, stock assessment, § 344, p 375 

Right to supply of water from, § 352, p 403 

Rights of way, acquisition, § 349, pp 388-395 

Sale of stock, § 343, p 367 

Special meetings, § 344, p 375 

Stock and stock certificate, § 343, pp 365-374 

Ultra vires acts, § 345, p 377 

Umncorporated mutual associations, § 340 

Water right applications to federal government, 

§ 343, p. 373 

Water users' association of laterals, § 342 
Withdrawal of membership, § 343, p 369 


Irrigation districts, §§ 318-338, pp 264-362 

Abatement of taxes, taking away security of 
bondholders, § 326 
Actions, ante 

Agents, poweis to employ, § 321, p 295 
Agreements of bondholders as to payment, § 330 
Allotment of water rights, benefit to property, 
§ 333, p 332 

Amount of water to which entitled, § 352, p 407 
Appeals, ante 

Applications for exclusion or inclusion of land, 
§ 319(3), p 280 

Appointment of employees, § 320, p 293 
Arm of government, § 318, p 266 
Artificial 11 ligation, § 333, p 334 
Assessments Taxes, geneially, post this subhead 
Benefit to propeity, taxes, § 333, p 332 
Board of directors, regulation of rates and charg¬ 
es for sale of watei, § 363, p 425 
Bonding custodian of funds, § 321, p 303 
Boundaries, 

Established by legislatuie, § 319(3), p 279 
Petition for foimation, § 319(2), p 270 
Burden of proof, ante 
Canals, consti uction, § 321, p 301 
Cancellation of bonds, § 327 
Cash basis, operation on, § 330 
Certificate of election, diiectois, § 320, p 291 
Certification of bonds, § 324, p 310 
Character, § 318 
Character of tax, § 333, p 328 
Claims, power with lespect to presentation and 
allowance, § 321, p 295 
Collateral attack on organization, § 319(6) 
Collection for payment of outstanding bonds, 

§ 330 

Compensation, 

District officers, § 320, p 290 
Employees, § 320, p 293 
Confirmation proceedings, 

Issue and sale of bonds, § 328 
Organization, § 319(5) 

Special proceedings, § 321, p 304 
Conflict of laws, organization of distiict, § 319 
( 1 ) 

Conseivancy districts, inclusion, § 319(3), p 2S0 
Consolidation of districts, § 321, p 296 
Construction of project, § 321, p 301 
Consumeis outside area, right to supply, § 353 
Consumeis within area, light to supply of water, 

§ 353 

Contractors’ bonds, § 321, p 302 
Contracts, 

Poweis, § 321, p 298 
Sale of bonds, § 324, p 310 
Secretary of interior, § 316, p 258 
Created for equal benefit and general welfare, 

§ 352, p 403 

Curative acts, § 318, p 269 

Dams, construction for irrigation purposes, § 350, 
p. 395 

De facto districts, collateral attack, § 319(6) 

Debts, power to incur, § 321, p 296 
Defenses, actions on bonds, § 331, p 324 
Delegation of taxing power to United States, 

§ 333, p. 328 
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Irrigation districts—Continned 

Delinquent taxes, property acquired through, 
§ 321, p 300 

Deposit of conti actor, § 321, p 302 

Deiivation of powers, § 321, p 293 

Desciiption of district in petition, § 310(2), p 272 

Destruction of bonds, § 325 

Directors, liabilities for damages to landowneis 
by seepage and raismg of level, § 365, p 437 
Disbursement of funds, § 321, p 303 
Discretion of office!s, interfeience with, § 321, 
p 295 

Discrimination as to consumers, § 355 
Disposition of bond, § 325 
Disposition of property, § 321, p 299 
On dissolution, § 338 
Dissolution of district, § 338 
Payment of bonds, § 330 
Ditches, construction, § 321, p 301 
Drainage assessments, § 333, p 333 
Drainage ditches across private lands, establish¬ 
ment, § 349, p 393 

Draining of flooded lands, § 321, p 295 
Due process of law as requiring notice and hear¬ 
ing before property included within, § 318, p 
269 

Effect of dissolution and disposition of property, 
§ 338 

Election contests, § 319(2), p 277 
Electrical districts to supply power to pump wa¬ 
ter, organization, § 319(7) 

Engineering plans, contracts for, § 321, p 301 
Engineer’s report, feasibility of proposed district, 
§ 319(2), p 274 

Equal benefit and general welfare, created for, 
§ 352, p 403 

Equitable relief, bondholders, § 331, p 323 

Estoppel, ante 

Evidence, 

Action by or against, § 321, p 30G 
Bonds, § 331, p 325 
Confirmatory proceedings, § 319(5) 

Bonds, § 328 

Tax assessment, proceedings to cancel or en¬ 
join levy or enforcement, § 335, p 347 
Tax deeds, § 337, p 357 
Validity of organization, § 319(4) 

Exclusion of land, § 319(3), pp 278, 283 
After organization, § 319(3), p 281 
Exclusive governmental functions, § 318, p 266 
Execution of bonds, § 324, pp 309-313 
Existing system, acquisition, § 321, p 300 
Expenses incident to organization, § 319(2), p 277 
Flooded lands, power to drain, § 321, p 295 
Form of bonds, § 324, pp 309-313 
Franchise, abandonment, § 338 
Funds, control and disbuisement, § 321, p 303 
General fund levy, issuance of warrants against, 
§ 321, p 297 

General welfare, created for, § 352, p 403 
Governmental functions, § 318, p 266 
Ileanng, proposed organization, § 319(2), p 275 
Impairment of obligation, assessment, levy and 
collection of taxes, § 333, p 328 
Improvement district formed within, § 319(7) 

In rem proceedings, ante 


Irrigation districts—Continued 

Incapability of lands oi irrigation, inclusion, 

§ 319(3), p 279 

Incurring debt, powers, § 321, p 296 
Injunction, ante 
Interest coupons on bonds, § 325 
Interest of landowneis, § 318, p 267 
Interference from water rights of private indi¬ 
viduals, § 321, p 295 

Intervention, action to cancel bonds, § 331, p 325 
Irrigated land, inclusion within distiict, § 319(3), 
p 279 

Issuance of bonds, § 324, pp 309-313, § 325 
Judgment and decree, 

Action by oi against, § 321, p 306 
Bonds, § 331, p 326 

Confii matron proceedings, § 321, p 304 
Issue and sale of bonds, § 328 
Confiimatoiy pioceedmgs, § 319(5) 

Foreclosure of lien for taxes, § 336 * 

Liabilities and injuiies incident to supply and 
use, § 367, p 447 

Proposed organization, § 319(2), pp 275, 276 
Landowneis’ action to cancel bonds, § 331, p 324 
Lands included, § 319(3), pp 278-284 
Law governing organization, § 319(1) 

Legal existence, § 318, p 264 
Levv to pay bonds and coupons, § 330 
Liabilities of officers, § 320, p 291 
Liability for toits, § 309, p 235 
Liens, § 321, p 297 

Bond issues, § 319(3), p 283 
Powers, § 321, p 297 
Seciiiity of bondholders, § 326 
Taxes, § 336 
Limitation of actions, 

Action by on behalf of, bonds, § 331, p 324 
Attacking validity of organization, § 319(4) 
ConfiimatiOn pioceedmgs, § 319('5) 

Suit for delinquent taxes or assessments, 

§ 337, p 351 

Validity of tax assessment, § 335, p 345 
Maturity of bonds, § 324, p 310 
Mortgage as security tor bonds, § 326 
Municipal corporation with respect to contracts, 

§ 321, p 299 

Negotiability of bonds, § 329 

Noniriigable land, taxation of benefits to, § 333, 
p 333 

Nonuser of franchise, § 338 
Notice, 

Confirmatory proceedings, § 319(5) 

Meeting to determine advisability of oigamz- 
ing, § 319(2), p 273 
Taxes, § 334, p 342 

Objections to exclusion or inclusion of land, 
§ 319(3), pp 278, 280 

Officers and employees, § 320, pp 289-293 
Organization of district, § 319(1) 

Parties, 

Action by or against, § 321, p 306 
Action to cancel bonds, § 331, p 325 
Tax cancellation suit, § 335, p 346 
Patented lands not in federal reclamation project 
unit, taxation, § 333, p 330 
Payment of outstanding bonds, § 330 
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Irrigation districts—Continued 
Petition, 

Confirmatory proceedings, §§ 319(5), 328 
Dissolution, § 338 

Exclusion or inclusion of land, § 319(3), p 
280 

Organization, § 319(2), p 270 
Plans, power to make changes in, § 321, p 295 
Pleadings, 

Action by or against, § 321, p 305 
On bonds, § 331, p 325 
Liabilities and injuiies incident to supply 
and use, § 367, p 442 
Validity of oiganization, % 319(5) 

Political activities piior to oiganization, § 319(1) 
Political subdivisions, § 318, p 266 
Post maturity interest, bonds, § 330 
Power of legislation to create, § 318 
Powers and duties, § 321, pp 293-307 
tieliminary proceedings, issuance of bonds, § 323 
Presentation of claims, powers and duties, § 321, 
p 295 

Presumptions, 

Benefit to land, § 319(3), p 278 
Tax title actions, § 337, p 359 
Taxes or assessments, \alidity, § 335, p 347 
Priorities, bonds, § 330 
Piivilege, elective franchise, § 320, p 200 
Proceedings to determme validity ot oigamza- 
tion, § 319(4) 

Proceedings to establish, § 319(2), pp 270-277 
Proceeds of bond, disposition, § 325 
Promissory notes, § 330 
Property, 

Liable for taxes, § 333, p 330 
Purchase and disposition, § 321, p 299 
Protest, proposed organization, § 319(2), p 271 
Public land, inclusion, § 319(3), p 280 
Public nature of watei use, § 318, p 267 
Publication of notice, meeting to deteimine ad¬ 
visability of proposed oiganization, § 319(2), 
p 274 

Pumping plant, acquisition, § 321, p 300 
Purification and filtration plant, enlaigeinent to 
purify water and piopeily dischaige into 
stream, § 232, p 19 

Quasi municipal corporations, § 318, p 265 
Questions of law and fact, 

Land as susceptible of irrigation, § 333, p 334 
Proposed organization, § 319(2), p 275 
Tax assessment or pioceedings, § 335, p 347 
Taxes, determination of benefits, § 334, p 339 
Tort liability, § 321, p 306, n 16 
Railroad right of way, taxes, § 333, p 333 
Refunding bonds, § 324, p 311, § 325 
Registration of bonds, § 324, p 310 

Reports, feasibility of proposed oiganization, 

§ 319(2), p 274 

Reservoiis, construction, § 321, p 301; § 350, 
p 395 

Return of bonds, § 327 

Rules and regulations, power to make and en¬ 
force, § 321, p 299 

Sale of bonds, contiacts for, § 324, p 310 
Security of bondholders, § 326 


Irrigation districts—Continued 

Service of piocess, § 318, p 265, n 51 
Confiimatoiy pioceedings, § 319(5) 

Tax deeds, § 337, p 356 
Signatures, bonds, § 324, p 310 
Similar distiicts, oiganization, § 319(7) 

Special election, bond issues, § 323 

Special taxes for local impiovements, § 333, p 328 

State agencies, § 318, p 2G5 

Status, § 318 

Stockholder, light to supply of water, § 353 
Submission to \oteis of proposed oiganization, 
§ 319(2), p 277 

Superimposing districts, § 310(1) 

Suiface waters, drainage easement, § 121 
Surveys, contiact lor, § 321, p 301 
Taking away security of bondholdeis, § 326 
Tax collector, liability of surety on bond, § 320, 
p 291 

Tax warrants, power to issue, § 321, p 296 
Taxes, §§ 333-337, pp 327-360 

Accumulative tax, § 334, p 341 
Ad valorem taxes, § 334, p 337 
Advance levy and assessment, § 334, p 336 
Amount of assessment, § 334, p 339 
Apportionment methods, § 334, p 337 
Area basis, § 334, p 339 
Assessment lolls and lecords, § 334, p 341 
Attorneys’ fees for collection, § 337, p 352 
Authority to levy, § 334, p 335 
Benefit basis, § 334, p 337 
Benefit to property, § 333, p 332 
Cancellation of levy or assessment, § 335, 
p 345 

Cancellation of tax deed, § 337, p 359 
Cash turned over for improvement of river, 

§ 334, p 340 

Certificate of delinquency and foreclosure, 

§ 337, p 352 

Certification of assessment roll, § 334, p 342 
Charactei of tax, § 333, p 328 
Collection, § 337, pp 348-3G0 
Assessments, § 337, p 350 
Computation of assessment amount, § 334, 
p 340 

Confirmation of assessments, § 335, p 345 
Constitutional limitation on amount, § 334, 
p 340 

Contents of assessment, § 334, p 341 
Contiguous lots, assessment, § 334, p 336 
County as purchaser on sale, § 337, p 357 
Credit for outstanding watei rights, § 334, 
p 337 

Default judgment for collection, § 337, p 352 
Delegation of taxing power to United States, 
i 333, p 328 

Delinquencies, assessing amount suflScient to 
cover, §§ 334, 341 

Delinquency certificate, § 337, p 352 
Description of property, § 334, p 342 
Determination of benefits, § 334, p 339 
Discrimination, review, § 335, p. 344 
Disposition of proceeds, § 337, pp. 348-360 
District as purchaser on sale, § 337, p 357 
Drainage assessment, § 333, p. 333; S 334, 
p 343 
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Irrigation districts—Continued 
Taxes—Continued 

Drainage necessitated by iiiigation, § 333, 
p, 334 

Duplicate cei-tificate of sale, § 337, p 354 
Duty to assess and levy, § 333, pp 327-334 
Electois of distiict authorizing, § 334, p 335 
Enforcement of assessments, § 337, p 350 
Enjoining levy or enfoicement of assessment, 
§ 335, p 345 

Equalization, § 334, p 341 
Estimate of assessment amount, § 334, p 340 
Estoppel to object as to icgulaiities, § 335, 
p 343 

Exemptions, § 333, p 330 
Factois consideied wheie benefits basis, § 334, 
p 338 

Federal reclamation statutes, benefit to ex¬ 
cess holdings under, § 333, p 334 
Filing certificate of sale, § 337, p 354 
Flat rate drainage assessments, § 334, p 343 
Foreclosure certificate, § 337, p 352 
Foreclosure of lien for assessments, § 330 
Foim of assessment, § 334, p 341 
Frontage basis, § 334, p 339 
Impairment of obligation, § 333, p 328 
Improvement of system, § 333, p 329 
Interest and penalties, § 337, p 319 
Issuance of tax deed, redemption befoie, 
§ 337, p 356 

Law governing assessments, § 334, p 33b 
Levy and assessment, § 318, p 266, § 334, 
pp 335-343 
Lines, § 336 

Listing of pioperty, § 334, p 342 
Location of lands, § 333, p 331 
Manner of levy and assessment, § 334, p 336 
Manner of sale of piopeity, § 337, p 354 
Meeting wai rants, § 333, p 329 
Methods of appoitionment, § 334, p 337 
Motion as necessaiy to authorize levy ol as¬ 
sessment, § 334, p 336 
Municipal pioperty, § 333, p 331 
Nature of tax, § 333, p 328 
Necessity of protest to recovei, § 337, p 350 
Neglect to assess owner for past yeais as 
lendeiing pioperty nonassessable, § 333, 
p 330 

Notice, § 334, p 342 

Obj'cetions to assessments, § 335, pp 343- 
347 

Officer authorized or obligated to collect as¬ 
sessment, § 337, p 351 
Opportunity for hearing, § 334, p 342 
Overevaluation of pioperty, § 335, p 343 
Patented lands not in fedeial reclamation 
project unit, § 333, p 330 
Payment, § 337, pp 348-360 
Penalties, § 337, p 349 
Plan and estimate, § 334, p 336 
Power to assess and levy, § 333, pp 327-334 
Price property sold for, § 337, p 354 
Priorities of lien, § 336 

Proceedings to confirm assessment, § 335, 
p. 345 

Property liable, § 333, p. 330 

Protest made on payment, § 337, p 350 


Irrigation distiicts—Continued 
Taxes—Continued 

Publication of delinquent list, § 337, p 353 
Purchase ot land sold foi, § 337, p 354 
Puiposes ol levy oi assessment, § 333, p 320 
Ilailioad light of way, § 333, p 333 
Pate of assessment, § 334, p 339 
Recital of assessment amount in directois’ 
lesolutioii, § 334, p 342 
Recording ceitificate of sale, § 337, p 354 
Recoveiy of assessments paid, § 337, p 350 
Redemption from sale for delinquent as¬ 
sessments, § 337, p 355 
Repair of system, § 333, p 329 
Resale ot land taken for, § 337, p 357 
Resolution as necessaiy to authorize levy of 
assessment, § 334, p 336 
Restiaining sale of pioperty for collection, 

§ 337, p 353 

Review, § 335, pp 343-347 
Sale of piopeity to collect, § 337, p 353 
Setting aside levy or assessment, § 335, p 345 
Special taxes foi local impiovements, § 333, 
p 328 

Statutoiy limitations on amount, § 334, p 340 
Subdivision assessment, § 334, p 338 
Suit foi delinquent taxes, § 337, p 351 
Tax deeds, § 337, p 356 
Technical sense, § 333, p 328 
Time, 

Levy and assessment, § 334, p 335 
Payment, § 337, p 349 
Redemption from sale, § 337, p 355 
Tiansfei ot sale certificate, § 337, p 355 
Tiust, lands taken in on delinquency, § 337, 
p 357 

United States property, § 333, p 331 
Value of piopeity basis, § 334, p 338 
Waiver of niegulaiities, § 335, p 343 
Taxpayers’ action to cancel bonds, § 331, p 324 
Teim of office, officers, § 320, p 289 
Teiniination of district, § 338 
Time foi attacking organization, § 319(4) 

Title to piopeity, § 321, p 301 

Towns, inclusion within, § 319(3), p. 280 

Traiisfei of funds, § 321, p 304 

Tiust lelationsLip of constituent landowneis, 

§ 318, p 267, n 75 
Trustees, officers as, § 320, p 289 
Validity, 

Bonds, § 324, pp 309-313 
Organization, proceedings to determine, 
§ 319(4) 

Villages, inclusion, § 319(3), p 280 
Warrants, § 330 

Authority of officeis to issue, § 325 
Liability on, § 324, p 313 
Negotiability, § 329 

Taxmg for purpose of meeting, § 333, p 329 
Water stoiage districts, inclusion, § 319(3), p 280 
Withdrawal of petitioneis for oiganization, 
§ 319(2), p 272 

Iiligation ditch, licenses, § 219 
Iirxgatioii puiposes, 

Appiopiiation, § 172 
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Irrigation purposes—Continued 

Liabilities and injuries incident to supply and 
use, § 367, p 446 

Pollution rendering unfit, § 43, p 687 
Irrigation waters, appropiration, § 170, p 909 
Irrigation works, § 350, pp 395-309 
Iniury affecting, actions, § 351 
Islands, 

Bed and banks of stream, ownership, § 73 
Flooding resulting from raising of surface ele¬ 
vation, § 19 

Bipaiian lights, § 8, n 72 
Isolated acts, pollution, injunction, § 55, p 711 
Issuance of stock, watei powei companies, § 378 
Issues, proof and variance. 

Actions involving light to use or to be fuimshed, 
§ 225, p 1076 

Appropriation, actions, § 200 
Dams, actions for damages, § 156 
Diversion, § 67, p 732 
Flooding lands, § 36(8) 

Pleading, § 37, p 677 
Flowage of lands, § 32 

Injuries incident to supply and use, § 312, p 245 
Iingation purposes, liabilities and inpuies inci¬ 
dent to supply and use, § 307, p 443 
Lakes and ponds, intervention, § 111, n 74 
Point of diversion, change, § 189, p 979 
Pollution, § 54, p 704 
Suiface waters. 

Actions for damages, § 127, p 829 
Injunction, § 128, p 837 

Item of damages, suiface wateis, actions for dam¬ 
ages, § 127, p 833 

Itinerant trade, lates and chaiges, discrimination, 
§ 297, p 203, n 41 

Johnson grass, pollution, defenses, § 54 
Joinder of actions, actions for injunction or abate¬ 
ment of dam with actions for damages, § 37, p 673 
Joinder of parties, 

Diversion of waters, § 67, p 731 
Injunctive lelief, § 68, p 738 
Escaping waters, § 143 
Flooding lands, § 36(6) 

Injunctive lelief, § 37, p 676 
Water clistiict tax or assessment, attack on, 
§ 243(7), p 87 

Joint acquisition, municipality of existing water sys¬ 
tem, § 236 

Joint actions, suiface water floodings, persons liable, 
§ 125 

Joint and several liability, irrigation company dis- 
tiibutois, § 365, p 436 
Joint interest, dams, § 145 
Joint liability, pollution, § 52 
Joint ownership, 

Appiopiiation, § 173, p 920 
Pollution, paities, § 54 
Joint possession, pi escription, § 102 
Joint stock companies, irrigation and ditch compa¬ 
nies, § 340 

Joint tenants, appropriation, sale of interest, § 190, 
p 984 

Joint use of same works, appropriation, § 192, p 993 
Joint users, rates and chaigos, § 302, p 213 
Default of one ol several, § 305 


Judgments and decrees, 

Amendments, appropriation, § 203, p 1028 
Appiopiiation, 

Actions, § 203, pp 1020, 1024 
Artificial channels, injunction, § 138 
Bed and banks of stream, ownership, § 83 
Benefit, appropi lation, § 203, p 1033 
Board or commission older regulating water sup¬ 
ply to public, effect of, § 280, p 153 
Certainty, appiopiiation, § 203, p 1026 
Collateral attack, appiopiiation, § 203, p 1031 
Conditional relief, appiopiiation, § 203, p 1026 
Conflicting, appropriation, § 203, p 1033 
Construction, appropriation, § 203, p 1031 
Definiteness, appiopiiation, § 203, p 1026 
Diversion, injunctive relief, § 68, p 741 
Enf 01 cement, appiopiiation, § 203, p 1033 
Flooding lands, § 36(10) 

Abatement of nuisance, § 37, p 679 
Injunctive proceedings, § 37, p 678 
Flowage of lands, § 25, pp 638, 640, § 33 
Injuries incident to supply and use of water, 
§ 312 

Iiiigation districts, ante 

Iriigation rights, actions to establish and pro¬ 
tect, § 317, p 263 

Iriigation works, injuries or damages to, § 351 
Mechanical and manufacturing puiposes, inju¬ 
ries, § 375 

ISIodification, appiopiiation, § 203, p 1028 
Municipality seeking conveyance of water plant 
under option to pme^iase, § 276, p 137 
Paiticulaiitv, appiopiiation, § 203, p 1020 
Point of diveision, application for change, § 189, 
p 981 
Pollution, 

Damages, § 54, p 710 
Equitable relief, § 55, p 716 
Rate fixing bodies, sale ot water for irrigation, 
review, § 363, p 427 
Rates and charges, 

Proceedings for collection, § 304 
Setting aside, § 29G, p 19S 
Remand, appiopiiation actions, § 204, p 1039 
Reversal, appiopiiation actions, § 204, p 1030 
Riparian lights, § 14 

Subterranean waters, proceedings and relief, 
§ 101, p 780 

Suit for enforcement, appropriation, § 203, p 1034 
Suits or proceedings invoh ing supply of water to 
consumeis, § 281, p 157 
Supplemental, appiopriation, § 203, p 1028 
Surface waters, 

Actions for damages, § 127, p 832 
Injunction, § 128, p 839 
Two or more, appiopiiation, § 203, p 1033 
Validity, appropi ration, § 203, p 1031 
Judicial methods, municipal purchase of existing wa¬ 
ter system, price evaluation proceedings, § 238, 
p 44 

Judicial sale, irrigation system, effect on right to sup¬ 
ply of water, § 358 

Junior appropriator, prescription, § 163 
Jurisdiction, 

Actions, 

Appropriation, § 195 

By or against municipality on water supply 
contract, § 276, p. 135 
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Jurisdiction—Continued 

Determination of water company’s right to make 
chaige for paiticular type of service, § 285 
Flooding of land, 

Injunction, § 37, p 672 
Suit for damages, § 36(3) 

Infringement of consumei’s legal light by mu¬ 
nicipal waterwoiks, § 281, p 155 
Pollution, § 43, p 690 

Riparian lights, actions to deteimiiie and pro¬ 
tect, § 14 

Subterianean waters, leseivation, § 101, p 787 
Unreasonable rates, proceedings for relief, § 295, 
p 194 

July, 

Flowage of lands, assessment of damages, § 25 
Instructions to jury, generally, ante 
Questions of law and fact, generally, post 
Kind ot crops, duty or quantity needed for irrigation, 

§ 186, p 971 

Kind of water meter designated to be used, § 280, 
p 151 
Knowledge, 

Flooding lands, issues, proof and variance, § 36(8) 
Flowing subterranean waters, § 93, p 769 
Obstruction and detention, peisons liable, § 22 
Pollution, § 50 

Knowledge ot conditions, suiface waters, § 114, p 805 
Knowledge of use, prescription, § 159, p 880 
Labor base puce, rates and charges, consideration in 
determining reasonableness, § 293, p 188 
Labor, irrigation and ditch companies, stockholders’ 
contributions, § 343, p 370 

Laboi supply, appropriation, prosecution of enterprise, 

§ 179 
Laches, 

See, also. Limitation of actions, generally, 
post 

Acquiescence in secondary appropriation, § 193, 
p 999 

Appropriation, § 196 

Judgment, amendment, etc, § 203, p 1028 
Assignee of real estate development company’s 
light to refund for money deposited, § 242, 
p 57, n 81 

Contracts, rights involving, § 225, p 1075 
Deeds and conveyances, rights involving, § 225, 
p 1075 
Diversion, 

Evidence, § 68, p 740 
Injunctive relief, § 68, p 737 
Flooding lands, injunctive relief, defenses, § 37, 
p 675 

Great ponds, state rights, § 110, n 57 
Irrigation districts, 

Acnon by or against on bonds, § 331, p 324 
Claims for service against, § 321, p 305, n 2 
Irrigation rights, actions to establish and protect, 
§ 317, n 260 

Lakes and ponds, structures encroaching on prop¬ 
erty, § 111, n 75 

Leases, rights involving, § 225, p 1075 
Pollution, defenses, § 55, p 714 
Public service water companies, loss of exclusive 
rights, § 252 

Pueblo rights as lost by, § 231 


Laches—Continued 
Rates and charges. 

Certiorari to review resolution and ordinance 
fixing, § 289, p 177 

Delay iii bringing suit for injunction and re¬ 
fund, § 307, p 225 

Subterranean waters, injunctive relief, § 101, 
p 780 

Surface waters, injunction, § 128, p 836 
Lack of knowledge, piebciiption, evidence, § 159, p 882 
Lakes and ponds, 

Appurtenances passing by conveyance, § 217 
Control in state in sovereign capacity, § 228 
Diversion, tapping, § 61 
Flowage of land, 

Actions, § 111 
Liability of state, § 30 
Interference, injunction, § 225, p 1074 
Natural lakes and ponds, generally, post 
Ownership, actions, § 111 
Source ot supply, § 4, p 598 
Stock purposes, § 142 
Subterranean waters, § 89 
Suiface waters, 

Artificial drainage, § 116 
Collection in body and discharge, § 110, p 815 
Tapping, diversion, § 61 
Land-locked basin, artificial drainage, § 116 
Land made by fill, lakes and ponds, § 108, n 42 
Landlord and tenant, 

Appropriation, leases, § 190, p 988 
Artificial channels, injuncti\e relief, § 13S 
Authority ot tenant to subject leased property 
to lien for rates and charges, § 308, p 231 
Diversion, 

Peisons liable, § 64 
Right to object, § 63 

Failure to comply with municipal regulations as 
afiecting building owner, § 281, p 154 
Flooding lands, parties to action, § 36(6) 

Flowage of lands, persons liable, § 30 
Occupant of premises as entitled to supply water, 

§ 278, p 145 

Peisons liable for unpaid water bills, § 302, p 212 

Pollution, liability, § 52 

Prescriptions, 

Privity of estate, § 163 
User, § 159, p. 879 

Privity of estate, prescription, § 163 
Rates and charges, 

Bills incurred by thud persons, § 305 
Recovery by tenant from prior tenant, § 307, 
p 224 

Suiface waters, 

Actions for damages, § 127, p 828 
Injunction, § 128, p 830 

Landmarks, irrigation district, description of pro¬ 
posed district in petition, § 319(2), p 272 
Landowners, flooding lands, joinder of parties, § 36(6) 
Lands of others, appropriation on, § 171 
Landslides, pollution, mining operations, § 47 
Language, notice of appropriation, § 176 
Large lakes of North America, § 103 
Lateral ditch, 

Appropriation, measuring quantity or amount, 
§186, p 964 
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Lateral ditch—Continued 

Point of diversion, proceedings for change, § 189, 
p 977 

Lateial service pipes, liability foi repair and main¬ 
tenance, § 309, p 237 

Law Questions of law and fact, geneially, post 
Law governing. 

Bed and banks of stream, § 71 
Irrigation districts, organization, § 319(1) 
Natural lakes and ponds, § 104 
Prescriptive period, § 160 
Law of gravity, surface waters, § 112 
Lawful business, pollution, defenses, § 55, p 712 
Leader pipe, ram water and eavesdrip, § 124 
Leakage, 

Accumulation and storage, § 141 
Artificial channels, iniuiies fiom, § 133 
Dams, § 154 

Injuries by, §§ 153-156, pp 870-873 
Irrigation canal or ditch, liability for injuries, 
§ 365, p 432 

Liability of city in trespass for damage fiom 
water from reseivoir, § 309, p 238 
Service pipes, collection of rates and charges, 

§ 302, p 210 

Underground pipes, liability for damage, § 309, 
p 234 

Leases, § 224 

Abatement of rent, remedies, § 225, p 1073 
Actions, 

Breach of covenant, damages, § 225, p 1078 
Weight and sufficiency of evidence, § 225, 
p 1077 

Appropriation, § 190, p 988 

Damages, rights and privileges acqiiiied, § 225, 
p 1078 

Equitable relief, § 225, p 1074 
Evidence, actions involving, § 225, p 1076 
Flooding lands, parties to action, § 36(6) 
Flowage of land, § 27, p 643, § 28 
Laches, rights involving, § 225, p 1075 
Land entitled to supply of water for iriigation, 
§ 357 

Limitation of actions, rights involving, § 225, 
p 1075 

Municipal corporations, acquisition of existing 
water system, § 236 
Mumcipal water woiks, § 240 
Parties, rights involving, § 225, p 1075 
Persons liable for unpaid water bills, § 302, p 212 
Pleading, rights involving, § 225, p 1075 
Public service water companies, water works, 
§ 259 

Stipulation for municipal free water supply, 
§ 283, p 160 

Surplus water power, power of municipality, 
§ 234, p 26 

Water power companies, water or power and 
supply to consumers, § 380 
Water lights, municipal corporations, § 230 
Legal light, prescnption, § 165 

Jregality of contracts, sale of water for irrigation, 
§ 361, p 420 
Legislative grant, 

Acquisition of water for public supply, § 228 
Acquisition of water rights for irrigation, § 348 


Legislature, exercise of power to regulate water sup¬ 
ply to public, § 280, p 152 
Length, irrigation season, § 186, p 971 
Length of time, accietion and alluvion, § 76 
Lessee, 

Appropriation, persons who may, § 171 
Diversion, right to object, § 63 
Flooding lands, joinder of parties, § 36(6) 
Prescription, user, § 159, p 879 
Level of water, appropriation, § 181, p 950 
Levies, 

Bed and banks of stream, § 72 
Building to deepen natuial channel, § 42 
Conti acts, eonstiuction and opeiation, § 221 
Flooding lands, 

Injunctive relief, evidence, § 37, p 677 
Judgment compelling removal, § 37, p 679 
Obstruction and detention, § 19 
Levy, water rents as, § 284 

Liabilities and injuries incident to supply and use, 
proximate cause, loss of crops, § 366, p 437 
Liabilities previously incuired, municipal puichase 
of existing watei system, § 23D 
Liability, 

Diveision, § 59 
Escaping watei s, § 141 
Injuiies, flowage of lands, § 28, p 647 
Rates and charges, § 302, p 212 
Suiface waters, § 113 
Water distiicts, § 243(5), pp 71-76 
Liability of state, obstruction and detention, § 22 
Liability to third person, water district ofliceis, 
§ 243(4) 

Licensee, 

Municipality having peimission of landowner to 
lay water mams on land, § 242, p 56 
Use of ditch, injunction, § 225, p 1074 
Licenses and license tax, §§ 206-225, pp 1040-1078 
Actions, § 225, p 1073 

Weight and sufficiency of evidence, § 225, 
p 1077 

Appropriation, actions, defenses, § 197 
Artificial channels, 

Constiuction and maintenance over lands of 
another, § 130, p 847 
Use, § 129, p 846 

Creation, intention of parties, § 207 
Dams, § 147, p 861 

Diversion of public water supply, § 220 
Flooding lands, 

Defenses, § 36(5) 

Issues, pi oof and vaiiance, § 36(8) 

Parties to action, § 36(6) 

Flowage of lands, § 28 
Ice, right to take, § 385 
Lakes and ponds, suiface use, § 105 
Legislation authorizing municipality to fix water 
rates as in nature of, § 202 
Mumcipal water works and water districts, § 241 
Natural flow of stream, deprivation, § 15 
Obstruction and detention, § 21 
Public service water companies, § 2C2 
Remedies of parties, § 225, p 1073 
Revocation, § 219 

Prescription, § 162 

Tap private line of municipality, § 278, p 139 
Rights of way, appropriation, § 192, p. 990 
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Licenses and license tax—Continued 
Riparian rights, modification, § 9 
Surface drainage, § 114, p 805 
Suiface waters, easement or light of drainage, 
§ 120 

Tap private line of municipality, revocation, § 278, 
p 139 

Lien in lem, rates and charges, remedies for collec¬ 
tion, § 304 
Liens, 

Caiey Act, reclamation of and land, § 316, p 256, 
n 71 

Iriigation and ditch companies, stock assess¬ 
ments, § 343, p 373 
Iiligation districts, ante 
Rates and chaiges, § 308, pp 228-234 

Bills incuired by third persons, § 305 
Cutting off water supply, § 305 
Statutes providing for, § 305 
Sale of water for iiiigation, rates and charges on 
land or crops, § 363, p» 429 
Surface waters, drainage easement, § 121 
Water rents or rates, § 302, p 212, n 55 
Limit, appropriation, beneficial use, § 186, p 966, n 97 
Limitation of actions, 

See, also. Laches, generally, ante 
Appropriation, § 196 
Artificial canals, § 129, p 842 
Artificial channels, injuries to, § 137 
Contracts, rights involving, § 225, p 1075 
Deeds and conveyances, § 225, p 1075 
Diversion, pleading, § 67, p 732 
Escaping waters, § 143 
Flooding, § 30(4) 

Flooding lauds, injunctive relief, defenses, § 37, 
p 676 

Injuiies incident to supply and use, § 312, p 244 
Irrigation districts, ante 

Irrigation purposes, liabilities and injuries in¬ 
cident to supply and use, § 367, p 442 
Leases, rights involving, § 225, p 1075 
Municipality purchasing existing water system, 
§ 239, p 40 

Natural flow of stream, deprivation, § 15 
Pollution, damages, § 54, p 701 
Rates and chaiges, proceedings for collection, 
S 304 

Surface waters, 

Damages, § 127, p 828 
Injunction, § 128, p 836 
Water district, 

Attack on validity, § 243(2), p 67 
Cancellation of tax assessments as cloud on 
title, § 243(7), p 87, n 99 

Limitation of contracts, sale of water for irrigation, 
§ 361, p 419 

Limitation of quantity, terms of grant, § 209, n 80 
Tamitations, 

Liability for failure to supply water, § 366, p 437 
Point of diversion, requested change, § 189, p 982 
Power of municipality to contract for supply of 
water, § 265, p 116 

Sale or lease of water works property, § 240 
Limited dedication for public use, owner of water 
supply, I 278, p 145 
Limited periods, time of use, § 187 
Limited right, flowage of lands, § 24 


Line of flow, natural watercourses, § 4, p 602 

Live stieam, flood waters, § 19 

Livestock, 

Flooding lands, injuries, damages, § 38, p 684 
Loss, pollution, damages, § 56, p 720 
Pollution, maintaining in vicinity, § 49 
Watering, 

Diversion, §§ 60, 61 

Flowing underground waters, § 93, p 769 
Pollutron rendering unfit, § 43, p 687 
Living stream with banks and channel, § 3 
Living watercourses, lowland purchaser charged with 
notice, § 206, n 13 

Loans, appropriations, § 190, pp 987, 988 
Local custom'g, 

Appropriation, rights of way, § 192, p 991 
Irrigation, appropriation, § 186, p 969 
Miners, prior appropriation, § 168 
Rights of way, appropriation, § 192, p 991 
Local improvement districts, formation within water 
district, submission to voters, § 243(2), p 65 
Local law, 

Appropiiation, § 157 
Riparian lights, § 5 

Local significance, water right, § 181, p 944, n 3 
Local subdivision, unit for rate making, § 293, p 182 
Location, 

Desciiption, deeds and conveyances, § 20S 
Duty or quantity needed for irrigation, § 186, 
p 971 

Flowing subterranean waters, § 39, p 769 
Land designed to be benefited, appropriation, 

^ 172 

Right of way for irrigation purposes, title and 
rights acquired, § 349, p 393 
Location of land, riparian rights, § 5 
Location of stream, liparian rights, reasonableness 
of use, § 11 

Lodging houses, rates and chaises, installation of 
water meters, § 302, p 211 

Logging operations, inundation of land interfeiring 
with, damages, § 38, p 681, n. 31 
Logs, 

Obstruction and detention, § 18 
Pollution, § 49 

Logs washed away, flooding lands, damages, § 38, 

p 682 

Loss, 

Appropriation, 

Rights, effect, § 183, p 1000, n 42 
Transfeiee’s right, § 190, p 984 
Crops, damages, § 34 
Diversion, damages, § 69 
Flowage of lands, rights, § 24 
Inchoate rights, appropriation, § 173, p 921 
Prescriptive right, § 166 

Public service water companies, exclusive rights, 
§ 252 

Riparian rights, § 13 

Subterianean wateis, pollution or diversion, § 102 
Surface waters, § 112 

Drainage lights, § 120 

Loss in transportation, appropriation, % 186, p 064 
Loss of accretion, flooding lands, damages, § 38, p 681, 
n 32 

Loss of interest, subterianean waters, § 101, p 780, 
n. 30 
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Loss of profits, 

Flooding lands, damages, § 38, p 681 
Pollution, evidence, § 54, p 706 
Loss of rights, 

Appioprialion, § 193, p 994 
Bams, § 147, p 865 
Pollution, § 50 

Losses from insufiiciency' of supply to extinguish 
fires, liability, § 310 
Lot lines, lakes and ponds, § 107 
Lower riparian ownei s, § 9 

Lowest average daily absti action, piesciiption, § 1G5, 
n 70 

Machinery, 

Obstruction and detention to iiin, § 16 
Public service water companies, power to sell, 
§ 259 

Mains, 

Action by piivate individual against water com¬ 
pany for failure to constiuct, § 281, p 155 
Duty to extend mams and pipes, public service 
water companies, § 257, p 107 
Extension, 

Cost considered in determining reasonable¬ 
ness of watei lates, § 289, p 175 
Municipal water woiks and water districts, 
§242, p 58 

Public service water companies, § 257, p 107 
Lease or sale of municipal water w’oiks, § 240 
Municipal water woiks and water distiicts, 
lights and obligations, § 242, pp 54-60 
Public service water companies, post 
Maintaining natural state, lakes and ponds, § 106 
Maintenance, 

Artificial channels, § 130, p 846 
Dams, § 147, p 859 
Injuries, § 148 
Grants, duties, § 210, p 1054 
Headgate, prescription, § 158, p 876, n 83 
Inigation works, 

Cost, § 350, p 398 

Liability for iniuiies, § 365, pp 432-437 
Mill ponds, § 147, p 859 
Municipal water system plant, § 241 
Municipal water works or water districts, mains 
or pipes, § 242, p 60 

Public service water companies, seivice pipes, 
§ 257, p 109 

Waterworks, injuries from, § 300, p 233 
Maintenance tax, water improvement district, § 323, 
n 28 
Malice, 

Diveision, 

Bui den of proof, § 67, p 732 
Damages, § 69 
Flowage of lands, § 32 

Injuiies incident to supply and use of water, 
punitive damages, § 312, p 250 
Losses from insufficiency of supply to extinguish 
file, § 310 
Pollution, § 48 

Punitive damages, § 50, p 721 
Subteiianean waters, use, § 94 
Malicious conduct, surface waters, actions for dam¬ 
ages, § 127, p 835 

Malicious injury, subterranean waters, punitive dam¬ 
ages, § 102 


Malicious use of water privileges, riparian righ(-s, § 11 
Management of business, riparian rights, reasonable¬ 
ness of use, § 11 

Managing corporate oflicers, presciiption, § 163 
Mandamus, 

Aitificial channels, viaducts, constructing oi re- 
paii, § 130, p 850 

Irrigation district officers, compelling peitoim- 
ance of duty, § 320, p 201 
Irrigation puiposes, failure to supply water, § 307, 
p 441 

Paiks, compelling supply of walei to, § 270, p 133 
Private consumei enfoicing light to be supplied 
with water by watei company, § 281, p 154 
Water distiict taxes and assessments, collcctiun, 
§ 243(7), p 88 
Mandatory injunction, 

Diversion, § 68, p 742 

Inigation woiks, arbitrary violation of property 
lights, § 351, n 70 

Manifested intention, appropriation, § 175 
Manner of dischaige, suiface wateis, § 116, p 813 
Manner of diversion, § 61 
Change, § 188 
Manner of use, 

Deeds and conveyances, rights and privileges, 
§ 210, p 1052 

Pates and charges, § 297, p 201 
Reservations and exceptions, § 214, p 1002 
Water prioiity, § 183 
Manufacturing purpose, 

Appiopi ration, § 172 

Rights of way, § 192, p 990 
Equal lights of iiparian propiietois, § 314, n 25 
Pollution, § 43, pp 687, 689 

Supply of water by municipalities for, as not 
lendered domestic use, § 230 
Manure pile, pollution, offensive mattei, § 55, p 710 
Maps, 

Appiopriation, ante 

Inigation district, desciiption of proposed dis¬ 
trict in petition, § 319(2), p 272 
Market value, 

Flooding lands, destruction of personal property, 
damages, § 38, p 081 

Surface wateis, actions for damages, § 127, p S33, 
n 46 

Marks, stranded or floating property, § 82 
Marsh, 

Classification, § 103, n 70 
Natural watercourses, § 4, p 002 
Surface waters, § 112 

Aitificial drainage, § 116 
Material injury, diversion, § 61 

Materials, bed and banks ol stream, acciotion, § 70 
Maturity, inigation distiict bonds, § 324, p 310 
Mayor, action to enforce municipal water supply con¬ 
tract, § 276 

Meadow lands, appi opriation, § 180, p 970 
Meander line, lakes and ponds, § 107 
Means of appi opriation, secondary consideration^ 
§ 181, p 950 
Means of diversion, 

Appropriation, § 181, p 950 
Change, § 188 
Pleading, § 67, p 731 
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Measure, appropriation, beneficial use, § 1S6, p 9GG, 
n 97 

Measure of damages, 

Dams, bieaking or ovei flowing, § 156 
Diversion, § 09 
Pollution, § 56, p 718 

Measurement of quantity, deeds and conveyances, 
lights and privileges, § 210, p 1050 
Measurement of right, piesciiption, § 165 
IVIeasurements, suiplus supply, § 185, p 958 
Measuiing quantity oi amount, appi opr ration, place, 

§ 18G, p 964 

IMechaiiical and manufacturing purposes, §§ 3C9-382, 
pp 451-462 

Acquisition of water rights, § 370 

Actions for injuries, § 375 

Affected by lights of others, § 372 

Aitificial wateis, § 373 

Easements, § 373 

Electiicity, § 374 

Eminent domain, § 372 

Extent ot use, § 372 

Hydioelectiic power, § 374 

Ini lilies, § 375 

Mills, § 374 

Mines or quailles, § 374 
Natuial wateis, § 369 
Natuie ot light, § 371 
Particular uses, § 374 
Placer mining, § 374 
Piimaiy uses, § 372 
Pi 101 appropriation, § 372 
Bailioad uses, § 374 
Ron^onablenoss, § 372 
Rcstiictioiis on use, § 372 
Secondaiy uses, § 372 

Supplying of power, dncision, purposes, § 60 
Mechanical use, lakes and ponds, § 105 
Mechanic’s liens, 

Acquisition on municipal water works, § 241 
De lac to iiiigation districts not subject to, 

§ 319(6) 

Public spivice watei companies, § 263 
IMcdial line, bed and banks of stieam, § 71 
IVIedial thread, bed of stream, § 71 
Meetings, iingation distiict ofRceis, § 320, p 292 
Melting snow, 

Flood wateis, § 20, p 630, n 95 
Souice of supply, § 4, p 598 
Memhei, 

Favorable votes to acquiie existing water system 
by municipality, f 237, p 37 
Public service water companies, § 248 
Mental incapacity, assignment of water stock ceitifl- 
cates, action to set aside, § 343, p 369 
IMerchandise m basement, flooding lands, damages, 
§ 38, p 682, n 40 

T\r('rger of title, flowage of lands, § 24 
3^Ieigeis, public service water companies, § 248 
IMeteoiologic conditions, flowage of lands, liability 
for inj'uries, § 29, p 649 
Meters, 

Customers, permission to read, § 284 
Installation, § 280, p 150 

Liability of water companies for injuries re¬ 
sulting from condition, § 309, p 238 
Method employed to use, iipanan rights, § 5 


Method of diversion, proceedings, f 189, p 977 
Methods of appropriation for iiiigation, § 186, p 969 
Methods of establishment, municipal water woiks and 
water districts, § 235 

Metropolitan utilities district, power to extend water 
mains beyond city limits, § 243(9) 

Metropolitan water districts, liability for torts, § 309, 
p 235 

Mexican civil law, owneiship, bed of stieam, § 71, 
n 21 

Michigan, Lake Michigan, § 103 
Migratory charactei, subterranean wateis, § 90 
Mileage fees, iiiigation district ofiiceis, § 320, p 292 
Military use, riparian rights, reasonableness of use, 

§ 12, n 86 

Milk loss fiom animals, pollution, damages, § 5G, 
p 702 

Mill corporations, municipal distribution of watei to, 

§ 278, p 141 

Mill ponds and dams, §§ 144-152, pp 857-870 
See, also, Dams, generally, ante 
Appi opr ration, rights of way, § 192, p 991 
Bed, appuitenances, § 216 

Budges, building and maintaining in repair, § 147, 
p 864 

Damages foi injuries to, § 150 
Dead-water zone, § 145 

Deeds and conveyances, interest conveyed, § 210, 
p 1048 

Desti action, § 147, p 865 
Flooding lands, 

Issues, pi oof and vaiiance, § 36(8) 

XJnlawtul election and maintenance, injunc¬ 
tion, § 37 

Floods, loindei of actions, § 36(1) 

Lauds, giant and reservations, § 27, p 643 
Flowage of lands, annual damages, § 30 
Forfeituie on failure to rebuild, § 147, p 865 
Giant, right to eiect and maintain, § 207 
Injiiiies to, § 150 

Maintenance, rights of others, § 147, p 865 

Mill piivilege, § 145, n 16 

Mosquito bleeding body, § 148 

Nuisance, § 147, p 801 

Oftensive natuie, § 148 

Opeiation, rights of others, § 147, p 865 

Keseivation of right to raise and lebiuld, § 214, 

p 1002 

Rights of way, appropi ration, § 192, p 901 
Setting water back on upper mill, § 148 
Stagnant oi unhealthy nature, § 148 
Water level, estoppel, § 147, p 865, n 25 
Mill privilege, 

Giant, interest created, § 209 

Propel measure of damages for flowage, § 38, 

p 681 

Mill race, boundaries, § 129, p. 842 
Mill refuse, pollution, § 48 
Milling uses, appropriation, § 172 
Millowners, 

Flowage of land, § 24 

Proceedings instituted to acquire right, § 25, 
p 637 

Mills, 

Appuitenances passing by conveyance, § 217 
Duty to maintain or repair, § 210, p 1054 
Erection, licenses, § 219 
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Mills—Continued 

Flowage of lands, transfer, § 27, p 646 
Mechanical and manufacturing purposes, § 374 
Miner’s inch, appropiiation, units of measiuement, 
§ 186, p 964 

Miners, local customs and rules, prior appropriation, 
§ 168 

Mines, mechanical or manufacturing puiposes, § 374 
Minimum water charge, § 300 
Mining claim, bed and hanks of stream, § 75 
Mining debris, choking or filling up iirigation canal, 
action, § 351 

Mimng operations, refuse, pollution, § 47 
Mining purposes, appiopriation, lights of way, § 192, 
p 990 

Mining use, drainage beyond amount reasonably neces¬ 
sary, § 100, n 13 

Mimsteiial acts, iirigation district, tax deeds, § 337, 
p 356 

Mimsteiial officers, water districts, § 243(4) 
Miscellaneous causes, pollution, § 49 
Misjoinder of parties, surface wateis, actions for dam¬ 
ages, § 127, p 828 
Misrepresentation, 

Contracts, § 220 
Leases, § 224 
Mistake, contiacts, % 220 
Mistaken belief, prescription, § 162, n 57 
Mistakes of fact or law. 

Rate charge determination, § 275 
Rates and charges, payment under, § 307, p 225 
Misuser, termination, reserved rights, § 215 
Mitigation of damages. 

Diversion, § 69 
Flooding lands, § 38, p. 682 
Evidence, § 36(0) 

Flowage of lands, § 25, p 639 
Pollution, § 43, p 690 

Consideration, § 66, p. 720 
Surface waters, questions of law and fact, § 127, 
pp 831, 832 

Mode, appropriation, conveyance, § 190, p 985 
Modification, 

Municipal contract for supply of water, § 272 
Reservoir structure, § 185, p 958, n 82 
Surface waters, iniunction, § 128, p 840 
Modified common law, suiface wateis, § 114, p 806 
Money loss, subteiianean waters, § 100 
Monopolies, contracts of municipalities foi supply and 
distribution of water, § 265, p 117 
Appropriation, purpose, § 175 
Prior appropriation, § 167 

Monopoly of waters, lakes and ponds, § 111, n 75 
Moratoriums, appropriation, pioseciition of enteiprise, 
§ 179 

More beneficial use, appiopriation, § 180, p 936, n 74 
More than one stream, appropiiation, § 173, p 918 
Mortgagees, 

Flooding lands, joindei of parties, § 36(6) 

Parties to action by municipality to cancel water 
supply contract, § 276, p 136 
Paities to suit to foifeit public service water 
company’s franchise, § 253 
Unreasonable lates, proceedings for relief, § 295, 
p 192 


Mortgages, § 218 

Appropriation, § 190, p 987 
Irrigation and ditch companies, § 345, p 381 
Officers, powers, § 344 

Irrigation districts, secuiity for bonds, § 326 
Municipal watei woiks and water distucts, se¬ 
curing bonds or certificates, § 234, p JQ 
Public seivice water companies, § 259 
Water districts, authority, § 243(6), p 77 
Mosquitoes, pollution, increase m numbei, § 51 
Motive, 

Pollution, defenses, § 55, p 712 
Subteiranean waters, use, § 94 
Moveable, wandering thing, § 1 
Moving body of water, § 4, p 604 
Mud from mining operations, pollution, § 47 
Multiplicity of actions, 

Change, point of diversion, § 189, p 977 
Diversion, injunction, § 68 
Flooding land, injunction, § 37 
Point of diveision, application for change, § 189. 
p 982, n 45 

Municipal water works and water disUicts, §§ 234- 
243(9), pp 23-91 

Abandonment of municipal water woiks, § 240 
Abolishment of water distiict, § 243(9) 

Abrogation, option of municipality to puichase 
existing water system, § 237, p 36 
Acquisition, 

Existing system, § 236 
Municipal water works, § 234, pp 23-29 
Water works, § 243(5), p 74 
Actions by or against water distucts, § 243(8) 
Administrative officeis, water distucts, § 243(4) 
Allowances, pui chase of existing system, § 238, 
p 41 

Alteiation of water district, § 243(9) 

Anticipation of revenue collections, § 241 
Appraisal of existing watei system, appio\al by 
municipal officers before pui chase, ^ 238, 
P 41 
Approval, 

Municipal officers of purchase of existing 
water system, § 237, p 37 
Voters in respect of laying new mains, § 242, 
p 57 

Assent of electois to purchase of existing water 
system, § 237, p 37 

Assessments, authoiity of water district to leiy, 
§ 243(7), p 82 

Avoidance, contract or conveyance of existing 
water system, § 237, p 39 

Basis of valuation, existing water works system, 
§ 238, p 41 

Benefits, assessments for by water system, § 243 
(7), p 84 

Bond for faithful perfoimance, water district of¬ 
ficers, § 243(4) 

Bonds and certificates, 

Issuance, § 234, p 27 
Obligation of municipality, § 241 
Water districts, § 243(6), p. 78 
Boundaiies, water distucts, § 243(3) 

Breach of contract, water distucts, § 243(8) 
Cancellation, 

Contract or conveyance on existing water 
system, § 237, p 39 
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Municipal water works and water distiicts—Cont’d 
Cancellation—Continued 

Municipality’s option to purchase existing 
water system, § 237, p 3G 

Certificates as negotiable instiument, § 234, p 29 
Chattel moitgages, § 241 
Choice of method for establishment, § 235 
Collateral attack, oiganization of water distiict, 
§ 243(2), p 66 

Condemnation proceedings, purchase of existing 
water system as pioceedmgs in nature of, 
§ 238, p 43 

Connections, rights and obligations, § 242, pp 54~ 
60 

Consent, 

Municipal ofBceis to purchase of existing 
water system, § 237, p 37 
State authorities to acquisition of existing 
water system, § 236 
Construction, 

Municipal water woiks, § 234, pp 23-29, 
§ 243(5), p 74 

Municipality’s option to purchase, § 237, p 36 
Consumeis, extension ot mams undei contiact 
with, § 242, p 59 
Contract, 

Puichase existing watei system, § 237, pp S4r- 
40 

Water supply, § 234, p 25 

Contractor, unenforceable bonds issued to, § 234, 
p 29 

Conti acts of watei distiicts, § 243(5), pp 71-76 
Conti ol of, 

Plant, § 241 

Water districts, § 243(1) 

Controlled by state commissionei of board, § 234, 
p 24 

Cost basis, determination of price of purchase of 
existing water system, § 238, p 42 
Cost of installing seivice pipes, § 242, p 57 
Damage to water system, lecoveiy, § 241 
Dams, power to construct and maintain, § 234, 

p 26 

De facto water district, § 243(2), p. 64 
Deductions, pui chase of existing water system, 
§ 238, p 41 

Delivery of executed contract by residents, § 242, 
p 59 

Depreciation, determination before purchase, 
§ 238, p. 42 

Dissolution of water districts, § 243(9) 

Duties of water districts, § 243(5), pp 71-76 
Electric service, extension of contract for by 
water district, § 243(5), p. 74 
Elements included in valuation, existing watei 
system before purchase, § 238, p 41 
Evidence, 

Attack on water district organization, § 243 
(2), p 67 

Water district bonds, actions attacking valid¬ 
ity, § 243(6), p 82 

Existence of other system, § 235 
Existing water district system, acquisition, § 243 
(5), p 75 
Extension of, 

Mains, § 242, p. 58 
Plant, § 241 
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Municipal water works and water districts—Cont’d 
Extent of municipal authority, § 234, p 25 
Facts on pioperty of contractor constiucting sup¬ 
plemental water system, piovision foi pay¬ 
ment, § 234, p 25 
Financing, § 241 

Fiscal management and indebtedness, watei dis¬ 
tiicts, § 243(6), pp 76-82 

Foieclosuie, water district bonds, § 243(6), p 82 
Form of levy, water district taxes or assessments, 

§ 243(7), p 86 

Formation of water districts, purpose, § 243(1) 
Franchise tax, § 241 

Free use of water by seller of existing watei 
system, § 277, p 39 
Funds and financing, § 234, p 26 
Good faith in construction, § 235 
Governing body of water district, § 243(4) 
Highways, use of, § 242, p 56 

By water district, § 243(5), p 76 
Incidental rights acquired by giant of right of 
way, § 242, p 60 

Increased cost of construction, imposition not 
taxed, § 243(7), p 86 

Indebtedness, water districts, § 243(6), pp 76-82 
Initiated proceedings to create water district, 

§ 243(2), p 64 
Inspection, 

Books and doctrines of existing system befoie 
exercising option to pui chase, § 237, p 36 
Books and vouchers of existing water system 
befoie pui chase, § 237, p 40 
Interest, water district bonds, § 243(6), p. 82 
Items for which tax or assessment levied, § 243 
(7), p 86 

Joint acquisition of existing water system by 
seveial municipalities, § 236 
Lease of municipal water woiks, § 240 
Liabilities of water districts, § 243(5), pp 71-76 
Liability to third persons, water district ofSceis, 

§ 243(4) 

Licensee, municipality as, § 242, p 56 
Limitation of actions, 

Acquisition of existing water system, § 237, 
p 40 

Attack on validity of water district, § 243(2), 
p 67 

Limits of municipal authority, § 234, p 25 
Mains, rights and obligations, § 242, pp 54-60 
Maintenance of, 

Mams or pipes, § 242, p 50 
Plant, § 241 

Matters subsequent to creation of water dis¬ 
trict, § 243(2), p 64 
Mechanic’s liens, § 241 

Method of establishment, choice, § 235, p 29 
Mortgages securing bonds or certificates, § 234, 
p 29 

Municipal acquisition of town’s water system, 
§ 236 

Municipal limits, extension of mains outside, 
§ 242, p 59 

Natural facilities, use of, § 242, p 57 
Nature of business, water districts, § 243(5), p 74 
Notice, taxes and assessments, § 243(7), p 8(> 
Number of favorable votes, acquisition of exist¬ 
ing water system, § 237, p 37 
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Municipal water works and water distiiets—Cont’d 
Obligations imposed on conti actor and vendor 
of existing waLer system, § 237, p 36 
Offer to purchase existing water system, § 237, 
pp 34^0 

Officers of water district, § 243(4) 

Official approval of acquisition of existing water 
system, § 237, p 36 
Operation of plant, § 241 

Opportunity for hearing, taxes and assessments, 
§ 243(7), p 86 

Option to purchase existing water system, § 237, 
pp 3-^0 

Oiganization of water districts, § 243(2), pp 62- 
67 

Ownei ship, § 234, p 25 

Between two municipalities, § 242, p 57 
Payment of pi ice on purchase of existing watei 
system, § 237, p 38 

Peisonal inteiest of officer conducting election 
to purchase existing \\atei system, § 237, 
p 37 

Personal property used in connection with plant, 
liability foi, § 241 

Pei sons entitled to attack oiganization of watei 
distiict, § 243(2), p 67 

Petition foi oiganization of watei distiict, § 243 
(2), p 63 

Pipes laid by individual, taking oi conveiting, 
f 242, p 57 

Pleading, attack on water district oiganization, 
§ 243(2), p 67 

Political corporate entity, § 243(1) 

Populai approval of acquisition of existing w\itci 
system, § 237, p 36 

Possession of existing watei system, transfei on 
sale, § 239 

Poweis of water distiicts, § 243(5), pp 7I-76 
Price of existing water system on pui chase, § 238, 
pp 40-45 

Prioiity among easements, § 242, p 57 
Piivilege tax, § 241 
Proceedings to, 

Deteimine value of existing water system 
for sale to municipality, § 238, pp 43, 44 
Tax watei distiict tax or assessment, § 243(7), 
p 87 

Pioperty included in contract for puichase of 
existing water system, § 237, p 38 
Piopeity of water distiicts, § 243(5), pp 71-76 
Taxation, § 243(7), p 88 
Public coipoiations, § 243(1) 

Ratification, ultia viies conti act to pui chase ex¬ 
isting water system, § 237, p 36 
Refeiendum, acquisition of existing water sys¬ 
tem, § 236 
Regulation by, 

Public seivice or utilities commission, § 241 
State commissioner of board, § 234, p 24 
RemodJes available to paities to purchase of ex¬ 
isting 'watei system, § 237, p 39 
Removal, water district oflScexs, § 243(4) 

Repaii of mains or pipes, § 242, p 60 
Repiodnction costs, 'valuation ot piopeity before 
put chase, § 238, p 42 

Rescission, contiact or conveyance of existing 
■water system, § 237 


Municipal water works and water distiicts—Cont’d 
Retention of price on purchase of existing water 
system, § 237, p 38 

Revenue producing enterprise, § 234, p 26 
Review, proceedings to organize water district, 
§ 243(2), p 66 

Rights of way, rights and obligations, § 242, 
pp 54—60 

Sale of municipal water works, § 240 
Security for peitoimance on pui chase of existing 
water system, § 237, p 38 

Selection, governing body of water district, § 243 
(4) 

Service pipes, 

Cost of installing, § 242, p 57 
Piopeity included in purchase of existing 
water system, § 237, p 38 
Special administrative aiea, § 243(1) 

Special assessments, water distiicts, § 243(7), 
p 84 

State authorities, consent to acquisition of oxisu- 
ing water system, § 236 

Statutoiy methods of valuation of existing \vatci 
system, § 238, p 41 
Streets, use, § 242, p 56 

By watei district, § 243(5), p 76 
Submission to voters, § 234, p 23 

Pioposed organization of watei distiict, 
§ 243(2), p 65 

Watei district bond issue, § 243(6), p 80 
Suit to attack tax or assessment by water district, 
§ 213(7), p 87 

Smplus water power, leases, § 234, p 26 
Tax on organization of watei distiict, § 243(2), 

p 66 

Taxes, authoiity of water distiict to repose, 
§ 243(7), p 82 

Tendei of puce on purchase of existing system, 
§ 237, p 38 

Teiiitonal limits, conti ol beyond, § 241 
Teiiitory included in watei district, § 243(3) 
Time, 

Acquisition by electors of contract to pur¬ 
chase existing water system, § 237, p 37 
Acquisition of existing watei system, § 23ti 
Title of existing water distiict, transfei, § 239 
Transfer of property of existing watei system, 
§ 239 

Transfer to town hoards, governing bodies of 
water districts, § 243(4) 

Ultra vires contract to purchase existing water 
system, validation or ratification, § 237, p 36 
Unexpircd franchise, purchase ot existing water 
system by municipality, § 238, p 42 
Use and ownership, § 234, p 25 
Use of streets and highways, § 242, p 56 
Water districts, § 243(5), p 76 
Validation, 

Oiganization of water districts, § 243(2), p 64 
Ultia vires contract to purchase existing 
water system, § 237, p 36 
Water district bonds, § 243(6), p 81 
Validity of watei district oiganization, § 243(2), 
pp 62-67 

Valuation of existing water works on purchase, 
§ 238, pp 40-45 
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Municipal water works and water districts—Cont’d 
Value of existing water system as growing con¬ 
cern, § 238, p 42 
Vendor’s liens, § 241 

Withdrawal of municipality fiom water distiict, 
§ 243(9) 

Municipalities, 

Accretion lights, § 76 
Appiopiration, priority, § 183 
Compelling acceptance of municipal seivicc, per¬ 
sons outside teriitoiial limits, § 278, p 141 
Distiibution and supply of water for iiiigatioii, 
stockholder rights, § 353 
Diversion, persons liable, § 64 
Flowing subterranean waters, use, § 93, p 770 
Future needs, prescription, § 165, n SO 
Ice, power to take, § 384 

Judicial protection, claim to flowage not con¬ 
stituting public or navigable stream, § 113 
Lot owner, surface waters, § 114 
Pollution, 

Liability, § 52 
Parties, § 55, p 715, n 35 
Power to regulate water company rates, § 292 
Proprietary capacity. 

Acts in fixing rates, § 286 
Collecting water rates, § 302, p 210 
Fur lushing water to private consumers, § 277 
Supplying water to consumers as acting in, 
§ 241 

Regulation of water supply to public, § 280, p 153 
Right to charge for water service, § 285 
Riparian rights, § 8 

Subtoiianean waters, proceedings and relief, 
§101, p 780 

Surface waters, natural diainage, § 114, n 26 
IVIutual assent, contracts, § 220 

Mutual associations, irrigation and ditch companies, 
§ 340 

Mutual irrigation company, right to supply water, 
§ 352, p 404 

National reclamation act, irrigation works, § 316, p 
257 

Natural causes. 

Flooding lands, defenses, 8 36(5) 

Interniptions, prescriptive period, § 161 
Natural condition of purity, § 43, p 686 
Natural conditions, diversion, evidence, § 68, p 740 
Natural configuration of land, artificial channels, 
§ 130, p 847 
Natural depressions, 

Artificial channels, § 130, p 847 
Railroads, surface waters, § 115 
Natural drainage, surface waters, §§ 112, 114 
Natural easement, pollution, § 43, p 688 
Natural facilities, municipal use of for storage and 
transportation of water, § 242, p 57 
Natuial flow, 

Obstruction and detention, § 15, n 30 
Riparian rights, § 9 

Natural lakes and ponds, §§ 103-111, pp 780-790 
Access to water, § 105 
Accretion, § 108 
Accustomed level, § 106 
Actions, § 111 
Actual existence, § 107 
Adverse possession, lands underlying, § 107 


Natural lakes and ponds—Contmiiod 
Agricultural use, § 105 
Anchorage right, § 105, n 82 

Appropriation, sources of supxily, § 181, p. 949 

Artificial, § 103 

Aitificially maintained, § 107 

Bathing lights, § 105, n 84 

Bed and hanks, § 107 

Boating rights, § 105, n 84 

Boundary lines, § 107 

Classification, § 103, n 70 

Clean hands, equitable relief § 111 

Commercial navigation, § 103, n 70 

Comparative depth, § 103, n 70 

Conveyance, riparian rights, § 104 

Currents, § 103 

Definition, § 103 

Depiession in eaith’s surface, § 103 

Domestic uses, § 105 

Dry lake bed, owiioiship, § 108 

Easement, surface use, § 105 

Equitable remedies, § 111 

Eiie, Lake Erie, § 103 

Estoppel, § 105 

Title to bed, § 107 
Excessive use, § 105 
Existence, § 107 
Fishing lights, § 105, n 84 
Floods, equitable relief, § 111 
Gieat Lakes, § 103 
Gieat ponds, § 110 
High water level, lowering, § 111 
Huron, Lake Huron, § 103 
Injunction, riparian rights, § 111 
Inland bodies of water, § 103 
Issues, proof and variance, intervention, § 111, 
n 74 

Land underlying, owneiship, § 107 
Large lakes of North America, § 103 
Law governing, § 104 
License, surface use, § 105 
Lot lines, § 107 

Maintaining natural state of water, § 106 

Meander line, § 107 

Mechanical use, § 105 

Michigan, Lake Michigan, § 103 

Monopoly of waters, § 111, n 75 

Navigability, common law, § 103, n 70 

Ontario, Lake Ontario, § 103 

Outlets, § 109 

Ownership of water, § 105 

Pier, § 105 

Presumptions, subsequent conveyance, § 107 
Public rather than private waters, § 103 
Public rights, § 105, n. 86 
Quantity of bod owned, § 107 
Recession of waters, § 108 
Recreational purposes, § 105, n 84 
Reliction, § 108 
Remedies, § 111 

Retaining wall, erection, § 105, n 87 
Riparian rights, § 104 
Shallowness of water, § 103, n 70 
Sole proprietorship, § 107, n 10 
Souice of supply, § 103, n 70 
Appropriation, § 181, p 949 
State rights, beds and banks, § 107 
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Natuial lakes and ponds—Continued 
SulDsequent conveyance, § 107 
Substantially at rest, § 103 
Superior, Lake Superior, § 103 
Surface water becoming pait of, § 112 
Swimming lights, § 105, n 8-1 
Time of attaching, riparian rights, § 104 
Title, land underlying, § 107 
Use of water, § 105 

Member of public, § 159, p 879 
Prescription, § 158 
Watering cattle, piivilege, § 105 
Water’s edge, § 107 
Wharf, § 105 
Natural obstruction, 

Plowage of lands, liability for in]iuies, § 29, p 
648 

Removal or abatement, § 23 
Natural overflow, appropriation, § 177 
Natural persons, 

Appropriation, exercise of light, § 171 
Piescnption, § 163 

Natural resources, subterianean waters, § 95 
Natural springs, appropriation, § 170, p 907 
Natural state, § 1 

Natural streams, injuries to lands adjoining when 
used to conduct irrigation wateis, § 365, p 435 
Natural volume, obstruction and detention, § 15 
Natural wants, riparian rights, leasonable use, § 12 
Natural watercourses, §§ 3-85, pp 596-761 
Air and water, § 4i P 602 
Alteration, § 4, p 597 
Antiquity, § 4, p 597 

And or semi-and states, § 4, p 603, n 54 

Artificially created channel, § 4 

Banks, § 4, pp 596, 599 

Bed, § 4, pp 590, 599 

Break up, § 4, p 604 

Changes continued for piescriptive time, § 4, p 
598 

Channel, § 3; § 4, p 599 
Chaiactenstics, § 4, p 596 
Conformation of countiy, § 4, p 603 
Constant or continuous flow, § 4, p 604 
Current of water, § 4, p 590 
Definite source of supply, § 4, p 598 
Definition, § 3 

Direction, flow of water, § 4, p 603 
Distmct channel, § 4, p COO, n 97 
Diversion, geneially, ante 
Elements, § 4, p 596 
Fed from peimanent sources, § 3 
Flow of water, § 4, p 603 
Flowage of lands, geneially, ante 
Intermittent flow, § 4, p 604 
Line of flow, § 4, p 602 

Living stream with banks and channel, § 3 
Marsh, § 4, p 602 
Moving body of water, § 4, p 604 
Obstruction and detention, generally, post 
Origin, § 4, p 597 

Peimanent flow of water, § 4, p 604 
Permanent source of supply, § 4, p 598 
Place of discharge, § 4, p 596 
Questions of law and fact, § 36(10) 

Riparian rights, generally, post 
Rocky Mountain legion, § 4, p 005, n 55 


Natural watei courses—Continued 

Semi-aiid states, § 4, p 605, n 54 
Serviceable to peisons along whose lands it flows, 
§4 

Size, § 4, p 597 
Souice, § 4, pp 596, 508 
Stagnant pools, § 4, p 602 
State of natuie, § 4, p 596 
Substantial existence, § 4, p 596 
Surface wateis, discbaige into, § 117 
Swale, § 4, p 602 
Test, § 4 

Time of flood, tieshet oi high water, § 4, p 602 
Unchangeable banks, § 4, p 602 
Velocity of water, § 4 
Volume of water, § 4, p 597 
Wide sheet ot water, § 4, p 602 
Width and depth, § 4, p 597 
Natural wateis, mechanical and manufactuiing pui- 
poses, § 369 

Natutal watershed, riparian rights, § 8 
Nature, § 1 

Appiopiiation, right, § 181, p 944 
Aitifieial channels, § 129, p 841 
Diversion, § 58 

Injury, injunctive lelief, § 68, p 735 
Flooding, actions, § 36(2) 

Flooding lands, injuiy, § 37, p 674 
Obstruction and detention, § 17 
Subterranean waters, § 86 
Piesumptions, § 87 
Water power companies, § 376 
Natuie of banks, iiparian rights, reasonableness of 
use, § 11 

Natuie ot business, water distiicts, § 243(5), p 74 
Natuie of diversion, pleading, § 67, p 731 
Natuie of franchise, public service water conipanios, 
§ 251 

Natuie of impiovements, riparian rights, reasonable¬ 
ness of use, § 11 
Nature of right, 

Flowage of lands, § 25, p 637; § 26 
Pollution, § 43, p 688 

Natuie of rights acquiied, prescription, § 165 
Nature of soil, duty or quantity needed, § ISC, p 971 
Nature of supply, sale for irrigation, contracts with 
consumers, § 361, p. 418 
Nature of use, 

Appropriation, change, abandonment, § 193, p 997 
Determination of reabonableness of rates and 
chaiges, § 289, p 175 
Prescription, § 161 
Subterranean wateis, § 93, p 767 
Nature wherein light claimed, prescription, § 164 
Navigability, common law, § 103, n 70 
Necessary parties, 

Flooding lands, injunctive relief, § 37, p 679 
Surface waters, injunction, § 128, p 837 
Necessities of business, riparian rights, § 11 
Necessities of community, pnor appropriation, § 108 
Necessity, 

Appropriation, hydrographic survey, § 180, p 937 
Diversion, purpose, § 60 

Express verbal assertion of claim, prescription, 
§ 162 

Obstruction and detention, reasonableness, § 16 


I 
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Necessity—Continued 
Pollution, § 48 

Injury, § 55, p 711 

Ripanan rights, reasonableness of use, § 11 
Necessity of adjudication, appropnation, § 180, p 937 
Negative community, appiopiiation, § 172 
Neglect, 

Appropriation, light of way, loss, § 193, p 1000 
Duty, water district officers, lemoval, § 243(4) 
Negligence, 

Ac-cumulation and storage, § 141 
Artificial channels, injuries from, § 133 
Breakage or overflow of dam, § 153 
Contnbutoiy negligence, generally, ante 
Dams, 

Breakage, actions, § 156 
Operation, § 18 
Diversion, 

Damages, § 69 
Evidence, § 68, p 740 
Pleading, § C7, p 731 
Flooding lands, 

Bui den of proof, § 36(9) 

Defenses, § 36(5) 

Evidence, § 36(9) 

Issues, piO()f end vaiiance, § 36(8) 

Pleading, § 36(7) 

Questions of law and fact, § 36(10) 

Flo wage of lands, liability for injuries, § 29, p 
649 

Injuries from construction or mamtenance of 
waterworks, § 309, p 234 
Obstruction and detention, unprecedented storms 
or rainfalls, § 18 

Parties liable foi injuries incident to supply and 
use, § 312, p 244 

Pleading, injuiies incident to supply and use, 
§ 312, p. 244 
Pollution, § 48 

Burden of proof, § 54, p 704 
Damages, § 54, p 701 
Evidence, § 54, p 706 
Pueblo nghts as lost by, § 231 
Railroads, surface wateis, § 115 
Repair of water meter, § 302, p 211 
Subterranean waters. 

Pollution, § 97 

Pollution of well, § 101, p 782 
Surface wateis, 

Actions for damages, § 127, p 829 
Artificial drainage, § 116 
Questions of law and fact, § 127, pp 831, 832 
Negotiability, irrigation district bonds, § 329 
Negotiable bonds, 

Quasi public irrigation companies, § 347, p 384 
Water districts, power to issue, § 243(6), p 78, 
n 29 

Negotiable instruments, municipal water woiks and 
water districts, certificates payable as, § 234, 
P 29 

New buildings, manner of use, § 210, p 1053, n 92 
New islands, bed and banks of stream, § 72 
New land, accretion and alluvion, § 76 
New spring, § 91 

New tnal, appropriation, actions, § 203, p 1020 


Nominal damages, 

Deprivation of water, § 34 
Diversion, § 69 
Flooding lands, § 38, p 685 
Flowage of lands, § 25, p 639 
Pollution, § 56, p 721 
Subteiranean wateis, § 102 

Nonabsorbing purpose, wateis taken for, § 185, p 961 
Nonassessable stock, iriigation and ditch companies, 
§ 343, p. 372 

Nonbeneficial purpose, appiopriation, prior right, 
§ 186, p 966 

Noncontiguous municipalities, supply and distribution 
of water, § 265, p 118 

Noncontiguous tracts, inclusion in water district, 
§ 243(3) 

Noncontractual obligations, municipal supply of wa¬ 
ter, § 274 

Noniiiigable land, benefits by irrigation system, tax¬ 
ation, § 333, p 333 

Nonnavigable streams, appropriation and diversion 
for municipal inhabitants, nghts of riparian and 
other owners, § 226 

Nonnavigable streams on public domain, § 1 
Nonperformance, contract for sale of water for irriga¬ 
tion, excuse, § 361, p 422 

Nonperformance of condition, flowage of lands, § 24 
Nonproductive land, diversion, defenses, § 67, p 730 
Nonresident bondholders, irrigation districts, parties 
to action to cancel bonds, § 331, p 325 
Nonresidents, 

Municipal duty to supply water to, § 278, p 142 
Municipal purchase of existing water system, duty 
to supply, § 239 

Municipality supplying water to, § 278, p 140 
Rates and charges for water service furnished 
by city to as tax, § 284, n 59 
Nonreturnable wateis, appropriation, § 185, p 960 
Nonnpanan owners, diversion, § 59 
Nonsuit Dismissal or nonsuit, generally, ante 
Nonuser, 

Burden of proof, § 101, p 784 
Dams, loss of rights, § 147, p 865 
Flowage of lands, § 24 
Irrigation district franchise, § 338 
Pollution, loss of right, § 50 
Power to regulate water company rates as aban¬ 
donment, § 292 

Pueblo rights as lost by, § 231 
Ripanan nghts, § 13 
Surface waters, drainage rights, § 120 
Water rights previously acquired by municipality 
as working abandonment, § 228 
Nonwasteful use, subterranean wateis, § 93, p 770 
Normal flow of springs, enjoining interfeience, § 101, 
p 783 

Normal height, dams, § 147, p 864 

Normal water, bed and banks of stieam, § 72 

Notice, 

Apparent easement, surface waters, § 120, n 66 

Appropriation, ante 

Change of mte or classification, § 290 

Change of rates and charges, § 287 

Constructive notice, generally, ante 

Contracts, 

Construction and operation, § 221 
Irrigation and ditch companies, § 345, p 381 
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Notice—Continued 

Duration, prescriptive period, § 160 
Easements, successors of giantoi, § 210, p 1056 
Flooding lands, injunctive relief, conditions prece¬ 
dent, § 37, p 675 

Plowage of lands, invasion of propeity, § 26 
Irrigation and ditch companies, 

Contracts to furnish water, § 345, p 381 
Stockholders’ meetings, § 343, p 370 
Irrigation districts, ante 
Municipal contract for supply of watci, 
Insufficient supply or piessuie, § 208 
Refusal to pay for failuie to keep watei pure, 
§ 269 

Obstiuetion and detention, removal oi abate¬ 
ment, § 23 

Petition for organization of water district, § 243 
(2), p 63 

Pleading, injunctive relief, § 68, p 730 
Polluted condition ot water, § 311 
Prescriptive period, § 160 
Publication, post 

Railioads, nuisance, bridges, etc, § 20, p 628 
Rates and chaiges, 

Cutting off supply for nonpayment, § 305 
Subsequent pui chaser as charge with knowl¬ 
edge, § 308, p 232 

Shutting off supply of water, violation of regu¬ 
lations, § 280, p 151 
Subsequent appropriation, § 185, p 957 
Termination of contract by municipality to fui- 
nish water to water company, § 282 
Water districts, taxes or assessments, § 243(7), 

p 86 

Notice of use, prescription, § 159, p 880 
Noxious odors, pollution, § 43, p 687 
Nuisance, 

Acquisition of right to pollute, § 50 
Acts on which presciiptive claim based, § 159, 
p 879 

Criminal responsibility, §§ 39, 40 
Dams, § 18, § 144, § 147, p 859, n 28, § 147, 
p 863 

Fences erected to prevent use of dam water over 
land, § 145 
Flooding lands, 

Defenses, § 36(5) 

Nominal and punitive damages, § 38, p 684 
Flowage of land, peisons liable, § 30 
Impounding of waters, § 141 
Injuries, damages, § 38, p 684 
Irrigation ditch maintained in manner as to he, 
§ 365, p 435 

Iriigation rights, actions to establish and pio- 
tect, § 317, p 260 
Irrigation works, § 350, p 399 
Mill ponds and dams, § 147, p 861 
Obstruction and detention, § 15 
Actions, § 36(1) 

Persons liable, § 22 
Removal or abatement, § 23 
Pollution, § 43, p 688 

Giiminal responsibility, § 57 
Equitable relief, § 55, p 710 
Railroad bridge, etc, abatement, § 20, p 628 
Railroads, surface waters, § 115 
Ram water and eavesdnp, § 124 


Nuisance—Continued 

Recovery under petition alleging negligence, § 101, 
p 7S2 

Regulation of water supply to public, § 280, p 153 
Reseivoir, § 141 
Subteiianean watei s. 

Cost of removing, damages, § 102 
Pollution, § 97 

Veidict and findings, § 101, p 782 
Surface waters, § 113 

Abatement, § 128, p 840, n 14 

Actions, § 127, p 827, n 58 

Common enemy, § 114, p SOC 

Dam preventing natural diainage, § 114, n 27 

Diamage easement, § 121 

Floodings, peisons liable, § 125 

Pollution, § 123 

Object, 

Ripaiian rights, reasonableness of use, § 11 
Secondary appropirations, § 185, p 956 
Object of giant, obstruction and detention, § 21 
Object of use, piesciiption, § 161 
Objections, 

Appiopiiation, actions, lefeiee or mastci’s ic- 
poit, § 203, p 1022 

Irrigation distiict assessments, § 335, pp 343— 
347 

Irrigation districts, exclusion Oi inclusion of 
land, § 319(3), p 280 

Point of diversion, change, § hSO, p 970 
Water distiicts, inclusion of land, § 243(3) 
Objections to diveision, right, § 63 
Obligations assumed, mumcipal purchase of exist¬ 
ing water system, § 239 

Obsolescence, repioduction cost of plant, consideiation 
in determining reasonableness of rates and ohai g- 
es, § 293, p 190 

Obstruction and detention, §§ 15-23, pp 617-654 
Abatement, § 23 
Accidental floods, § 19 
Accietions, § 17, n 76 
Accustomed channel, § 15 
Actions, § 36(1) 

Adverse user, § 16 

Application of use, reasonableness, § 16 
Appropi iation, 

Actions, § 194, p 1002 
Use of natural stream, § 192, p 994 
Arroyos, § 15 
Artificial uses, § 16 
Balancing equities, § 19 
Bridges, § 20, p 627 

Degree of care and skill, § 20, p 629 
Bulkheads, § 19 
Calamities, persons liable, § 22 
Conditions, § 19 

Continuing duties, railroads, passage of water, 

§ 20, p 628 

Contracts, § 21 

Criminal responsibility, § 39, p 40 
Culverts, § 20, p 627 

Degree of caie and skill, § 20, p 629 
Dams, § 18 

Debns or waste material, § 17, n 76 
Deepening natural channel, §§ 41, 42 
Defensive flood works, § 19 
Dikes, § 19, n 37 
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Obstinction and detention—Continued 
Ditch, §§ 15, 20 
Diains, § 20 

Draws, § 15, § 19, n 23 
Diuation, § 17 

Reasonableness, § 10 
Embankments, § 19 

Dogiee oJP caie and skill, § 20, p 029 
Extent, § 17 

Extent of use, reasonableness, § 16 
Extraoidinaiy stoims oi floods, § 19 

Dams, § IS 

Fence across nonnavigable stieam, § 15 
Flood wateis, § 19 
Flooding lands, ante 
Floods, dams, § 18 

Flow or diamage, artificial channels, § 130, p 849 

Flow age of lands, geneially, ante 

Giants, § 20 

Gullies § 19, n 23 

Ice jam, 

Negligence forbidding formation, § 17 

Under 'budge, § 20, p 628 
Intiingcmeiit of property light, § 15 
Iniunctioii, § 33 
Injuiics, 

Con&tiuction oi maintenance of wateiwoiks, 
^ 309, p 234 

Necessity, § 16 
Le\ ees, § 19 
Liability of state, § 22 
Licenses, § 21 
Logs, § 18 

Machinery, enabling operation, § 16 

Natural diamways oi depiessioiis, § 114, p 807 

Natural obsti action, § 23 

Natuial volume, § 15 

Nat me and extent, § 17 

Necessity ol use, leasoiiableness, § 16 

Nuisance, ante 

Object of giant, § 21 

Ovei flows, § 15 

Persons liable, § 22 

Piers, election, § 17 

Piles diiven into bed, § 17 

Piesciiption, §§ 16, 21 

Protective woiks, § 19 

Pioxunato cause, persons liable, § 22 

PuiposG oJt use, leasonableiiess, § 16 

Railioad embankments, § 20, p 627 

Rainfalls, dams, § 18 

Ravines, § 15 

Reason ibleness, § 16 

Removal, § 23 

Repaiis, budges, etc, § 20 

Right, § 16 

Right of way, § 21 

Roadbed of railroad, § 20, p 628 

Rubbish, § 17, n 76 

*Sana bais, § 17 

^ecoudaiy uses, § 16 

Situation of piemises, § 21 

State liability, § 22 

Storing water, § 15 

Storms or floods, dams, § IS 

Subterranean waters, § 96 

Successive actions, § 36(1) 


Obstruction and detention—Continued 
Surface wateis, § 114 

Artificial flow or drainage, § 119 
Damages, § 127, p 827 
Drainage, § 114 

Natural diamways or depressions, § 114, p 
807 

Suiiounding circumstances, § 21 
Swale, § 15 

Temipoiaiy detention, § 18 

Time, cause of action accrues, § 36(1) 

Trees, § 23, n 49 
Trestles, § 20, p 627 

Unpiecedented stoims or rainfalls, dams, § IS 
Waste mateiial, § 17, n 76 
Water power, dams, § 18 
Wire fence across nonnavigable stream, § 15 
Works to protect pioperty, § 19 
Occasional flooding, obstruction and detention, suc¬ 
cessive actions, 36(1) 

Occasional injurv, flooding lands, damages, § 38, p 683 

Occasional overflows, flowage of land, § 26 

Occasional imllution, § 48 

Occasional use, prescription, § 161 

Occupation, surface wateis, drainage easement, § 121 

Ofif-chaimel reservoir, appropriation, piionty, § 1S3 

Oftensos, 

Distribution and supply of water for iiiigatioii, 

§ 352, p 405 

Iiligation puiposes, liabilities and injuries inci¬ 
dent to supply and use, § 308 
Offensive nature, dams, § 148 

Offensive odors, pollution, evidence, § 54, p 707 
Officers, water districts, § 243(4) 

Suits based on allegedly wrongful acts, § 213(8) 
Official approval, municipal acquisition of existing 
water system, § 237, p 36 
Official bonds, 

Iiligation distiicts, bonding custodian of funds, 

§ 321, p 303 

Water district officers, § 243(4) 

Right to recover on, § 243(8) 

Oil, 

Pollution, § 43, p 688 
Subtenaiiean wateis, § 88 
Pollution, § 97 

Oil and gas lease, pollution, consent, § 54 
Oil pipe leak, subterranean wateis, pollution, § 101, 
p 781 
Oil well, 

Impiopeily plugged, entry of oil from, § 101, p 
781, n 53 

Subterranean waters, pollution, burden of proof, 

§ 101, p 784 

Ontario, Lake Ontario, § 103 

One tenant m common, prescription, § 162 

Oozing water, subten anean waters, § 86 

Open exercise of easement, flowage of lands, § 26 

Open to appropriation, § 170, p 905 

Openness, prescription, § 150, p 880 

Operating expenses, 

Rates and charges, post 
Water districts, authority, § 243(6), p 77 
Operation, 

Appropriation, transfers, § 190, p 986 
Consumers contract tor supply and distiibution 
1 of watei, § 279, p 149 
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Operation—Continued 

Deeds and conveyances, § 209 
Leases, § 224 

Municipal contracts for supply of water, § 271 
Municipal watei system plant, § 241 
Point of diversion, application toi change, § 189, 
p 982 

Water system by private individual, §§ 244-246 
Operation of contracts, § 221 

Sale of water for iriigation, § 361, p 420 
Operation of irrigation woiks, liability foi injuiies, 
§ 365, pp 432-437 
Operation of law, 

Iriigation ditch as piopeity subject to tiansfer 
by, § 350, p 396 

' Piescnptive lights, loss or termination, § 166 
Opinion evidence, pollution, damages, § 54, p 708 
Opportunity to know, piesciiption, § 159, p 880 
Oppoitiinity to take, appropriation, § 171 
Opposite sides of stream, iipaiian lights, § 10 
Oppression, 

Diversion, damages, § 69 

Injuiies incident to supply and use of water, 
punitive damages, § 312, p 250 
Pollution, punitive damages, § 56, p 721 
Option, 

Flowage of lands, § 27, p 643 
Municipality to purchase existing water works 
system, § 236; § 237, pp 34-40 
Not exeicised, § 222, n 1 

Rates and charges, change from flat to meter rate, 
§ 299 

Orchards, irngation districts, lands included, § 319(3), 

p 280 

Orders Judgments and decrees, generally, ante 
Ordinances, 

Form of muniapal contract for supply of water, 
§ 266 

Ripaiian land, deeds and conveyances, § 206, n 13 
Oidinaiy and usual flow, riparian lights, § 9 
Oidinary care, dams, maintenance and opeiation, § 148 
Ordinary farm purposes, pollution, § 43, p 689 
Oidinary high-water mark, bed and banks of stream, 
§ 71 

Ordinaly rain, liability for damages, § 29, p 649, n 29 
Ordinaly ripaiian puiposes, diveision, § 59 
Ore reduction mills, pollution, | 52, n 98 
Oigauization, 

Irrigation and ditch companies, § 342 
Irrigation districts, § 319(1) 

Public service water companies, § 248 
Water districts, § 243(2), pp 62-67 
Water jiower companies, § 376 
Origin, natuial watercourses, § 4, p 597 
Origin of right, prior appropriation, § 168 
Original acquisition, appropriation, § 157 
Original action, appropriation, § 194, p 1005 
Original time limit, appropriation, extension, § 180, 
p 942 

Orphan asylums, statutory limitations on right to 
charge for water, § 283, p 160 
Osage Nation, pollution, arbitration of claims for dam¬ 
ages, § 54, p 701 
Outhouses, 

Pollution, offensive mattei, § 55, p 716 
Surface wateis, actions for damages, § 127, p 833 


Outlets, 

Gieat ponds, § 110 
Lakes and ponds, § 109 
Smface wateis, iniiiiiction, § 128, p 840 
Out!age, injuiies incident to supply and use of wa¬ 
tei, punitive damages, § 312, p 250 
Ovei charge, public seivice watei companies fiaiichi^se 
forfeited for, § 253 

Oveidue lates and charges, cutting off supply foi non¬ 
payment, § 305 
Overflow, 

Accumulation and storage, § 141 
Artificial channels, injuries Lorn, § 133 
Dams, injuiies by, §§ 153-150, pp 870-873 
Iiligation canal oi ditch, liability for injuiies, 
§ 365. p 432 

Lake, souice of supply, § 4, p 598 
Obstiuction and detention, § 15 
Standpipe, liability for injuries resulting fiom, 
§ 309, p 235 

Overflow wateis, sailace wateis distinguished, § 112 
Ovei hanging loof, ram water and eavesdrip, § 124, 
n 41 

Overhead cost items, rates and charges, determination 
of reasonableness, § 293, p 183 
Overhead expenses, minimum water charge, § 300 
Ovei lying rights, subteiianean waters, § 88 
Overwhelming flood, bridge, trestle, etc, negligent con¬ 
struction, § 20, p 629 
Owners, dams, opposite ends, § 147, p 866 
Ownership, § 1 

Bank, riparian lights, § 10 
Bed and banks of stieam, §§ 71, 72 
Dams, § 145 

Flooding lands, pleading, § 36(7) 

Great ponds, § 110 
Ice, § 383 

Lakes and ponds, § 105 
Actions, § 111 

Land, pollution, burden of pi oof, § 54, p 704 
Land underlying, lakes and ponds, § 107 
Mineials, pollution fiom mining operations, § 47 
Municipal water works and water districts, § 234, 
p 25 

Percolating waters, § 93, p 770 
Public watei s, § 181, p 945 
Seepage water, § 90, n 17 
Springs, § 91 
Surface waters, § 113 
Waters diverted, evidence, § 68, p 740 
Parallel foimation, depaiture fiom, alluvion, § 79, n 
63 

Paramount authority, prior appropriation, § 160 
Paramount sovereign authority, riparian rights, § 9 
Parochial schools, municipal stipulations for fiee sup¬ 
ply of water to, § 283, p 160 
Paiticular pollutions, § 44 

Particular purposes, restriction of use, § 210, p 1053 
Paiks, 

Limitations on light to chaige lor water used for 
watering, § 283, p *160 

Mandamus to compel supply of water to municipal 
parks, § 276, p 133 

Parkways, degree of care exercit-uble by watei com¬ 
pany for safety of pedestrians, § 309, p 233, n. 88 
Parol agreement, flowage of lands, § 28 
Parol contracts, 5 220 
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Parol license, § 219 

Public service water companies, power to lay wa¬ 
ter mams across land, § 255 
Parol transfers, probative rights, § 190, p 985 
Partial change, point of diversion, § 189, p 982 
Partial forfeiture, nonuser, § 193, p 998, n 8 
Partial nonuser, piesciiption, i 159, p 883 
Particular enjoyment, pollution, § 43 p 087 
Parties, 

Action by municipality to cancel water supply con- 
tiact, § 276, p 136 

Actions for injuries incident to supply and use, 
§ 312, p 244 
Appropriation, ante 

Contracts, rights involving, § 225, p 1075 
Deeds and conveyances, § 208 

Rights involving, § 225, p 1075 
Diversion, § 67, p 731 

Injunctive relief, § 68, p 738 
Flooding lands, § 36(6) 

Injunctive relief, § 37, p 676 
Flowage of lands, actions, § 25 
Irrigation districts, ante 

Iiligation purposes, liabilities and iniuiies inci¬ 
dent to supply and use, remedies, § 367, p 442 
Irrigation rights, actions to establish and protect, 
§ 317, p 261 

Irrigation works, actions or injuries affecting, 
§ 351 

Lakes and ponds, actions, § 111, n 70 
Leases, rights involving, § 225, p 1075 
Pollution, 

Actions, § 54 

Equitable relief, § 55, p 715 
Rates and charges, private consumer seeking to 
enjoin discontinuance of service for nonpay¬ 
ment of rates and charges, § 307, p 222 
Subterranean waters, proceedings and relief, § 101, 
p 780 

Surface waters, 

Actions for damages, § 127, p 828 
Injunction, § 128, p 837 

Unreasonable rates, proceedings for relief, § 295, 
p 194 

Partition, right of way over private land for nliga¬ 
tion purposes acquired bv, § 340, p 391 
Partition decree, subterranean waters, § 101, p 787 
Party m rnterest, rates and charges, proceedings to 
set aside order fixing, § 290 
Passive acquiescence, appropriation, § 157 
Past acts, pollution, injunction, § 55, p. 711 
Past damages, flowage of lands, assessment, § 25, p. 
639 

Past losses and profits, rates and chaiges, determina¬ 
tion of reasonableness, § 293, p 183 
Pastures, flooding, damages, § 38, p 684 
Patented lands not in federal reclamation project unit, 
taxation by irrigation district, § 333, p 330 
Patentees, appropriation, § 173, p 919 
Patents, 

Bed and banks of stream, public grant, § 85 
Desert Land Act, effect, § 173, p 919 
Mechanical and manufacturing purposes, acquisi¬ 
tion of water rights, § 370 
Patrons* Consumers, generally, ante 


Payment, 

Distiibution and supply of water for irrigation, 
conditions piecedent to light to supply, § 352, 
p 406 

Hydrant rentals, § 270 
Irrigation district bonds, § 330 
Rates and chaiges, post 

Payment of puce, municipal puichase of existing wa¬ 
ter system, § 237, p 38 
Payment of taxes, 

Municipal contract for supply of water, § 268 
Piesciiption, § 159, p 879 
Peaceable use, prescription, § 159, p 879 
Penalties, 

Interference with watei supply, § 313 
Iirigation districts, taxes, § 337, p 349 
Rates and charges, late payments, § 302, p 213 
Per diem, irrigation distiict officeis, § 320, p 202 
Peiceptible mjuiy, dneision, § 61 
Peicolating watei s, 

Classification, § 2 

Subterranean waters, generally, post 
Percolation, 

Dams, § 154 

Flowage of lands, liability for injuries, § 29, p 
649 

Perennial stream, surface waters, obstruction oi di 
version, § 114, p 805 

Perfect efiaciency, appropriation, § 177, n 52 
Performance, 

Appiopnation, 

Certificate, § 180, p 942 
Specification of time, § 180, p 939 
Leases, excuse, § 224 
Performance of contracts, §§ 222, 273 

Sale of water for irrigation, § 361, p 421 
Peril, accumulation and storage, § 141 
Period for which damages recoverable, pollution, § 56, 
p 719 

Period of prescription, flowage of lands, § 26 
Periods of year, time of use, § 187 
Periods water not in use or not appropriated, § 185, 
p 962 

Perjury, irrigation districts, confirmatory proceeding';, 

§ 319(5) 

Permanent channel, subterranean waters, § 89 
Permanent damages, subterranean waters, § 102 
Permanent flow of water, natural watercourses, § 4, 
p 604 

Permanent injury. 

Flooding lands, damages, § 38, p 682 
Pollution, damages, § 56, p 719 
Surface waters, actions for damages, § 127, p 834 
Watercourse, damages, § 34 
Permanent pollution, evidence, § 54, p 706 
Permanent source of supply, natural watercourses, § 4, 
p 598 

Permanent structures, 

Flooding lands, parties to action, § 36(6) 
Obstructing drainage, surface water, § 114, p SOo 
Permission, 

Artificial channels, use, § 129, p 846 
Flooding lands, defenses to injunctive relief, § 37, 
P 675 

Point of diversion, change, § 189, p 979 
Permissive invasion of premises, flowage of lands, § 26 
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Pei missive use, 

Levee obstructing natural drainage of surface wa- 
teis, § 122, n 17 
Piesciiption, § 162 
Peimit, 

Appiopiiation, § ISO, p 933 
Cancellation, § 180, p 943 
Change, point of diveision, § 189, p 977 
Flooding lands, in 3 unctive leliel, defenses, § 37, 
p 676 

Paved streets, opening for puipose of furnishing 
water service, § 280, p 153 
Point of diversion, pioccediugs for change, § 189, 
P 981 

Peipetual fianchises, public service water companies, 
§ 253 

Perpetual obligation, public service water companies, 
extension of mains and pipes, § 257, p 108 
Peipetual right. 

Dam, maintenance, § 25, p 637 
Flowage of lands, § 27, p 643 
Perpetual light to pollute, grant, § 50 
Perpetuity, words of, deeds and conveyances, § 209 
Personal annoyance, surface waters, actions for dam¬ 
ages, § 127, p 834 

Peisonal inteiest, officer conducting election to pur¬ 
chase existing water system hy municipality, 
§ 237, p 37 

Personal property, § 1 

Diverted water, § 181, p 944, n 8 
Riparian lights, § 10 

ShaiGS of stock m irrigation corporation oigan- 
ized for profit, § 343, p 366 
Water delivered by iiiigation company to stock- 
holdeis’ private pipeline, § 353 
Personal relief, pollution, § 51 

Peisonal service, appropriation, actions, notice, § 198 
Personalty, flooded lands, damages for injuries, § 38, 

p 681 

Persons causing pollution, evidence, § 54, p 706 
Persons entitled to relief, pollution, S 51 
Persons entitled to riparian rights, § 8 
Persons liable, 

Aitificial channels, injuries, § 133 
Dams, breakage, overflow, etc, § 155 
Diversion, § 64 
Flowage of lands, § 30 

Injuries incident to supply and use, § 312, p 244 
Obstruction and detention, § 22 
Pollution, § 52 

Surface water, drainage, § 125 
Petition, 

Acquisition of public and municipal water supply, 
§ 229 

Actions involving light to use or be furnished, 
§ 225, p 1075 

Appropiiation, actions, § 200 
Beneficial use, appropiiation, § 178 
Change, point of diveision, § 189, p 977 
Dams, actions for damages, § 150 
Diversion, § 67, p 731 

Injunctive lelief, § 08, p 738 
Flooding lands, § 36(7) 

Allegations, § 37, p 077 
Burden of proof, § 36(9) 

Issues, proof and vaiiance, § 30(8) 

Flowage of lands, § 32 
Irrigation distiicts, ante 


Petition—Continued 

Permit, appropiiation, § ISO, p 934 
Point of diversion, change, § 189, p 977 
Giant or denial, § 189, p 979 
Pollution, equitable relief, § 55 p 714 
Suiface waters, actions foi damages, § 127, p 828 
Use, obstiuction and detention, reasonableness, 
§ 16 

Water districts, creation, ^ 243(2), p 63 
Phenomenal flood, dams, bieakage or oveiflow, § 153 
Physical ciicumstances, appiopiiation, pioseaition of 
enteiprise, § 179 

Physical condition, appiopiiation states, equitable ap¬ 
portionment, § 170, p 911 

Physical deterioration, reproduction cost of plant, con¬ 
sideration in deteimining reasonableness of rates 
and charges, § 293, p 190 

Physical structure of iriigation woiks, action foi in¬ 
jury to, § 351 

Physical trespass, appiopiiation, § 171, n 
Pieis, 

Erection, obstiuction and detention, § 17 
Lakes and ponds, § 105 
Piles, 

Bed and banks of stream, § 71 
Diiven into bed, obstiuction and detention, § 17 
Pipe lines, 

Authoritative water district to construct and sell, 
§ 243(5), p 73 

Duty to maintain oi repair, § 210, p 1054 
Evidence, giants of light to use, § 225, p lOTh 
Implied lights and privileges m giant, § 210, p 
1048 

Intelference, iiijunctions, § 225, p 1074 
Licenses, § 219 

Weight and sufficiency of evidence, § 255, p 
1077 

Parol licenses, revocation, § 219 

Place of use, leseivations and exceptions, § 214, 

p 1062 

Right to maintain oi make lepau, § 210, p 1055 
Severance, water lights from land, § 207 
Size and enlargement, § 210, p 1054 
Pipes, 

Appropriation, rights of way, § 102, p 001 
Lease or sale of municipal watei woiks, § 210 
Place of use, giants, § 210, p 1052 
Private individual, water svstom by, ^ 244 
Property included in municipal puichase ot exist¬ 
ing water system, § 237, p 38 
Public service water companies, post 
Secondaiy appiopriation, § 185, p 058 
Place of discharge, natural watei courses, § 4, p 506 
Place of diversion, § 61 
Change, § 188 

Deeds and conveyances, rights and privileges, 
§210, p 1C49 

Place of measurement, deeds and conveyances, rights 
and privileges, § 210, p 1051 
Place of measuring quantity or amount, appiopriation, 
§ 186, p 964 

Place of taking and use, irrigation purposes, § 314 
Place of use, 

Appropriation, change, abandonment, § 193, p 997 
Deeds and conveyances, rights and privileges, 
§ 210, p 1052 
Diversion, § 188 

Reservations and exceptions, § 214, p 1062 
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Placer mining, mechanical and manufacturing pur¬ 
poses, § 374 

Placer mining claim, appi opriation, § 170, p 910, n 5 
Plan of constiuction, aitificial channels, deviation, 
§ 130, p 847 

Plan of eiiteipiise, appropiiation, piosecution, § 179 
IMats, appiopiiation actions, costs, § 205 
Plea, suiface waters, actions foi damages, § 127, p 829 
Pleadings, 

Action for injuries incident to supply and use, 
§ 312, p 244 

Actions by or against municipality in watei sup¬ 
ply contiact, § 276, p 136 

Amendment of commission’s answer in proceed¬ 
ings for lelief from unieasoiiable lates, § 295, 
p 193 

Answer, generally, ante 
Appiopiiation, actions, § 200 
Aitificial channels, mjuiies, § 137 
Bod and banks of stream, owneiship, § 83 
Bill, geneially, ante 
Complaint, generally, ante 
Conti acts, lights involving, § 223, p 1075 
Dams, actions, § 151 
Damages, § 156 

Deeds and conveyances, lights involving, § 25, p 
1075 

Demuiiei, genciallv, ante 
Dn 01 Sion, § 67, p 731 

Injunctive iclief, § 68, p 738 
Flooding lands, § 36(7) 

('•onfoimity of instiuctions, ^ 36(10) 

Iniunctivo lelief, § 37, p 077 
Issues, proof and vaiiance, § 30<8) 

Flow age of lands, § 32 
Actions, § 32 
Actions for damages, § 25 

Xiiigation distiict tax, enjoining or restiammg 
collection, § 335, p 346 
Iiligation disliicts, ante 

Iiligation lights, actions to establish and pio- 
tcct, § 317, p 262 

Iriigation works, injuries or damages to, § 351 
Leases, lights involving, § 225, p 1073 
IMechanical and manufactuiing puiposes, injuries, 
§ 375 

Petition, geneially, post 
Pollution, § 54, p 703 

Fquitable lelief, § 55, p 714 
Bates and charges, post 
Bipanan rights, quiet title actions, § 14 
Subterianean waters, proceedings and relief, 
§ 101, p 782 

Suit for injunction involving supply of water, 
§ 281, p 156 
Suilace waters, 

Actions for damages, § 127, p 828 
Injunction, § 128, p 837 

Uniea&onable rates, proceedings for relief, § 295, 
P 195 

Water distiiet organizations, attack on proceed¬ 
ings, § 243(2), p. 67 

Water power companies, injuries incident to sup¬ 
ply or use, § 382 

Pleasure purposes, sufferance use, § 162, n 74 
Pledge of municipal credit, contiact for supply of 
water, § 265, p-117 


Pledges, irrigation and ditch companies, stock as se¬ 
curity, § 343, p 368 
Plenaiy control, legislature, 

Alteration or change of boundaries of water dis¬ 
tricts, § 243(9) 

Oiganization of water districts, § 243(2), p 62 
Pleiiaiy power, legislature to change, or revoke pow¬ 
ers conferred on municipal utility distiict, § 243 
(5), p 72 

Plumbing, private corporation as not requiied to fur¬ 
nish to consumer having defective plumbing, § 278, 
p 145 

Point of commencement, title to allu'vion, § 76 
Point of diversion, 

Appropiiation, change, abandonment, § 193, p 997 
Change, § 188 

Ripanan lands, appropriation, § 173, p 918 
Poisoning waters, pollution, § 43, p 688 
Poisonous substances, pollution, § 49 
Police power, 

Adjudication statutes, enactment, § 194, p 1004, 
n 15 

Contracts as to rates and charges as infringing 
upon, § 287, p 167 
Dams, regulation, § 147, p 863 
Distribution and supply of water for iriigation, 
regulation by public authoiity, § 359 
Diversion, § 59 

Iiligation, regulation and control, § 315 
Iiiigation district, creation, valid exercise, § 318, 
p 267 

Iriigation works as nuisance, power of municipal¬ 
ity to close down, § 350, p 399 
Lien for rates and charges, exercise of, § 308, 
p 230 

Municipality exeicismg and fixing water rate, 

§ 302, p 210 

Municipality waiving contiact rights to pure and 
wholesome water as waiver of right to secuie 
inhabitants such water, § 269 
Pollution of public water supply as restricted by, 
232, p 19 

Public service water companies, 

Service connections, duty to install, § 257, 
p 109 

Support and protection, § 247 
Reasonable service water rate and chaige, power 
to fix, § 289, p 172, n 85 
Regulation of water company rates, § 292 
Sale of water for irrigation, rates and charges, 
§ 363, p 423 

Water districts, § 243(5), p 72, n 67 
Political activity piior to organization of irrigation 
district, § 319(1) 

Political community, appropriation, § 1C9 

Political corporate entity, water districts, § 243(1) 

Political divisions, appropriation, actions, § 194, 

p 1002 

Political subdivisions, 

Diversion, persons liable, § 64 
Irrigation districts, § 318, p 266 
Municipal water districts, § 243(1) 

Pollution, §§ 43-57, pp 686-722 

Abatement, summary proceedings, § 53 
Absolute immunity, § 43, p 689 
Acids, § 49 
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Pollution—Continued 

Acquiescence in constiuction and operation of 
plant, defenses, § 55, pp 713, 714 
Acquisition ot light, § 50 
Act of God, § 48 
Actionable iniury, § 43, p 688 
Actions, § 53 

Damages, § 54, p 700 

Equitable relief, § 55, p 710 

Public and municipal water supply, § 232, 

p 20 

Admissibility of evidence, § 54, p 705 
Adverse use, § 50 

Agiicultural land, pleading, § 54, p 703 
Agricultural puiposes, leiidering unfit, § 43, p 687 
Answer, § 54, p 704 

Artesian well water used for bathing puiposes, 
§ 49 

Assumption of risk, § 54 
Barns, offensive matter, § 55 p 716 
Bathing purposes, rendeiing unfit, § 43, p 687 
Burden of proof, § 54, pp 704, 705 
Business enterprise, importance, recognition, § 55, 
p 712 

Business loss, damages, § 56, p 718 
Cause, 

Evidence, § 54, p 706 

Subterranean waters, removal on knowledge 
of existence, § 100 
Cemetery drainage, § 49 
Ceitain dangei, injunction, § 55, p 712 
Chancery master, hearing befoie, § 55, p 716 
Chemical analysis, evidence, § 54, p 708 
Chemicals, § 48 
Circumstances, § 43, p 689 
Circumstantial evidence, § 54, p 708 
City, liability, § 52 
Claim of right, § 50 
Color of sewage, § 45 
Common nuisance, § 43, p 688 
Community in wrongdoing, § 52 
Competent evidence, § 54, p 705 
Complaint, ante 
Concerted acts, § 52 
Condition of pniity, § 43, p C8G 
Condition precedent, issuance of injunction, § 55, 
p 711 

Confession and avoidance, defenses, § 54, p 704, 
n 86 
Consent, 

Construction and opei ation of plant, de¬ 
fenses, § 55, pp 713, 714 
Oil and gas lease, § 54 

Contingent danger, injunction, § 55, p 712 
Continuing inj‘ury, injunction, § 55, p 711 
Contributing cause, § 43, p 690 
Control, § 45 

Conversion of watercourse to sewer, § 45 
Cookhouse, offensive matter, § 55, p 716 
Cooperation to several persons, § 52 
Coowners of plant, § 52 
Corruption of water, § 43, p 689 
Costs, equitable relief, § 55, p 717 
Covenant lunnirg with land, § 50 
Cow stables, § 40 
Criminal responsibility, § 57 
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Crop damage, damages, § 56, p 718 
Cl op destruction, damages, § 56, p 720 
Culinary purposes, lendeiiiig unfit, § 43, p GS8 
Custom and usage, 

Defenses, § 55, p 712 
Mills and mines, § 48 
Dairy barn and house, § 49 
Damages, ante 
Dams, § 147, p 862, n 63 
Debris, § 45 

Mining opeiations, § 47 
Declaration, § 54, p 703 
Defenses, 

Action for damages, § 54, p 701 
Equitable relief, § 55, p 712 
Deposits on land, damages, § 56, p 718 
Depreciation in net value, § 51 
Depreciation of land, damages, § 56, p 718 
Destruction of value, § 43, p 689 
Discomfoit, damages, § 56, p 719 
Ditch piotection, § 55, p 711 
Diversion of waters, § 59, n 46 
Domestic purposes, lendeimg unfit, § 43, p 687 
Diainage districts, § 45 
Driftwood, § 45 

Duck farm, acquisition, § 49, n 44 
Eminent dangei, injunction, § 55, p 712 
Equitable relief, § 55, p 710 
Evidence, § 55, p 716 
Estoppel, defenses, § 55, p 714 
Evidence, § 54, p 705 

Admissible under pleadings, § 54, p 704 
Criminal responsibility, § 57 
Equitable lelief, § 55, p 716 
Exclusive enjoyment, § 43, p 687 
Excreta of domestic animals, § 49 
Excuse, § 43, p 690 
Expert testimony, § 54, p 707 
Extent of detiiment, § 43, p 689 
Factories, refuse, § 48 
Fallen timber, § 49 
Farm puiposes, § 43, p 689 
Filth dischaige, § 43, p 688 
Fish, destructive of life, § 43, p 687 
Flooding lands, defenses, § 36(5) 

Fuel oil, § 40 

Gas plant operation, § 43, p 688, n 54 

Gold dredge pond, § 52, n 4 

Gravel from mining operations, § 47 

Hardship, defenses, § 55, p 712 

Herd of cattle, maintaining in vicinity, § 49 

Hog pen offensive matter, § 55, p 716 

Hog sties, § 49 

Ice, remedies, § 386 

Imminence of danger, injunction, § 55, p 712 

Immunity, § 43, p 689 

Impairment of value, § 43, p 689 

Impurities from surface drainage, § 46 

Incidentally impairing purity, § 43, p 689 

Inconvenience, damages, § 56, p 719 

Increasing, sewage, § 45 

Independent acts, § 52 

Indispensable to beneficial use, § 43, p 689 

Individual, Uability, § 52 

Industrial purposes, § 43, p 689 
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Injunction, §§ 45, 52, 53 

Equitable relief, § 55, p 710 
Liability, § 52 

Injuries incident to supply and use of contami¬ 
nated water, § 312, p 245 
Evidence, § 312, p 246 
Instiuctions to jury, § 54, p 709 
Interest, damages, § 56, p 721 
Intervention, equitable relief, § 55, p 714 
Invasion of private right, § 43, p 688 
Irrigation pm poses, rendering unfit, § 43, p 687 
Isolated acts, injunction, § 55, p 711 
Issues, proof and variance, § 54, p 704 
Johnson grass, defenses, § 54 
Joint and several liability, § 52 
Judgments, equitable relief, § 55, p 716 
Justification, § 43, p 690 

Knowledge of lower riparian piopiietors, § 50 
Laches, defenses, § 55, p 714 
Landlords, liability, § 52 
Landslides, mining operations, § 47 
Lawful business, defenses, § 55, p 712 
Liability, § 52 

Disease contracted by consume! of contam¬ 
inated water, § 311 
Livestock, 

Loss, damages, § 56, p 720 
Pasturing, § 49 
Logs, § 49 

Loss of profits, evidence, § 54, p 706 
Loss of right, § 50 
Malice, § 48 

Punitive damages, § 56, p 721 
Manufacturing purposes, § 43, p 689 
Rendering unfit, § 43, p 687 
Manure pile, offensive mattei, § 55, p 716 
Material evidence, § 54, p 705 
Measuie of damages, § 56, p 718 
Milk loss, damages, § 56, p 720 
Mills, lefuse, § 48 
Mines, refuse from, § 47 
Miscellaneous causes, § 49 
Mosquitoes, increase in number, § 51 
Motive, defenses, § 55, p 712 
Mud from mining operations, § 47 
Municipality, liability, § 52 
Natural condition of purity, § 43, p 686 
Natural easement, § 43, p 688 
Natural wash and drainage, § 46 
Nature of right, § 43, p 688 
Necessity, actual damage, § 54, p 700 
Necessity to mitigate damages, § 43, p 690 
Negligence, ante 
Nominal damages, § 56, p 721 
Nonabsorbing purpose, taken for, § 185, p 961 
Nonuser, loss of light, § 50 
Noxious odors, § 43, p 687 
Nuisance, ante 
Occasional pollution, § 48 
Offensive odors, evidence, § 54, p 707 
Oil, § 43, p 688 

Opinion evidence, damages, § 54, p 708 
Oppression, punitive damages, § 56, p 721 
Ordinary farm pui^poses, § 43, p. 689 
Ore reduction mills, § 52, n 98 
Other sources, { 43, p 690 
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Outhouses, offensne matter, § 55, p 716 
Ownership of mineials, § 47 
Particular enjoyment, § 43, p 687 
Particular pollutions, § 44 
Paities, 

Actions, § 54 

Equitable relief, § 55, p 714 
Past acts, injunction, § 55, p 711 
Peiiod, § 50 

For which damages recover able, § 56, p 719 
Permanent, evidence § 54, p 706 
Peimanent injury, damages, § 56, p 719 
Peipetual right, grant, § 50 
Person causing, evidence, § 54, p 706 
Pei sons entitled to relief, § 51 
Persons liable, § 52 
Pleading, § 54, p 703 

Equitable lelief, § 55, p 714 
Poisoning wateis, § 43, p 688 
Poisonous substances, § 49 
Potential harm, equitable relief, § 55, p 712 
Preliminary injunction, issuance, § 55, p 174 
Piescription, 

Acquisition of right, § 50 
Defenses, § 55, p 714 
Presumed knowledge, § 50 
Piesumptions, § 54, p 705 
Preventive measures, defenses, § 55, p 712 
Piinciples governing, § 43, p 688 
Private corporation, liability, § 52 
Privilege, § 50 

Probable danger, injunction, § 55, p 712 
Profits, damages, § 56, p 718 
Proportion of injury, evidence, § 54, p 70G 
Protection of ditch, § 55, p. 711 
Proximate cause, § 52, n 4 

Public and municipal water supply, § 232, pp 18- 
22 

Public health, § 43, p 688 
Public interest, § 45 

Public policy, acquisition of right, § 50 
Puniti\e damages, § 56, p 721 
Purchase, acquisition of right, § 50 
Purchaser of propeity, relief, § 51 
Purity of water, light, § 43, p 686 
Questions of law and fact, § 43, p 689, § 54, 
p 708 

Railroad terminal yard lefuse, § 49 
Reasonable care, § 43, p 690 
Reasonable use of stream, § 43, p 688 
Reasonableness of use, evidence, § 54, p 706 
Reclamation district, liability, § 52 
Recuiring injury, injunction, § 55, p 711 
Refuse from, 

Mills and factories, § 48 
Mines and mining operations, § 47 
Regulatory state power, § 51 
Relevant evidence, § 64, p 705 
Relevant injury, injunction, § 55, p 712 
Relief in equity, § 55, p 710 
Remedies, § 53 
Remedying conditions, § 45 
Restoration costs, damages, § 56, p 718 
Resulting injuries, injunction, § 55, p 711 
Right to purity of water, § 43, p 686 
Rubbish distinguished from sewage, § 45 
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Rule of necessity, § 48 

Salt content, § 47 

Salt watei inflow, § 43, p 688 

Sand from mining opeiations, § 47 

Sawdust, § 48 

Sediment on grass, damages, § 5G, p 718 
Separate acts, § 52 
Several liability, § 52 
Sewage, § 45 

Sickness, damages, § 56, p 719 
Single recovery, damages, ^ 56, p 719 
Slaughtei houses, § 49 
Slime from ore i eduction mills, § 52, n 98 
Solid matter, § 45 
Special damages, § 56, p 721 
Pleading, § 54, p 703 
Special light, § 43, p C87 
Stables, offensive niattei, § 55, p 716 
State, liability, § 52 
State commission, § 45 
Steiilized sewage, § 45 

Stock watering, rendeiing unfit, § 43, p 687 
Stream, 

Injunctive lelief, defenses, § 37, p 676 
Refuse and filth, § 43, p 688 
Suhteiiaiiean watei s, § 97 
Actions, § 99 

Acts of several producing one injury, § 101, 
p. 781, n 54 

Assignment of cause of action, § 101, p 783 
Burden of proof, § 101, p 783 
Damages, § 102 
Injunction, § 100 
Oil pipe leak, § 101, p 781 
Res ipsa loquitur doctrine, § 101, p 784 
Spring, instructions, § 101, p 781 
Verdict and findings, § 101, p 782 
Weight and suflBlciency ot evidence, § 101, 
p 785 

Successive recovery, damages, § 56, p 719 
Summary proceedings, § 53 
Supplemental petition, § 54, p 704 
Suiface diainage, § 46 
Surface waters, § 113 
Dischaige, § 123 
Swamp mud, § 49 

Swimming purposes, rendeiing unfit, § 43, p 687 
Tailings and slime from oie reduction mills, § 52, 
n 98 

Tanbaik, § 48 

Temporary, evidence, § 54, p 706 
Temporary injury, damages, § 56, p 719 
Tenants, liability, § 52 

Threatened pollution, injunction, § 55, p 712 

Tiade loss, damages, § 56, p 718 

Tiansfeiee of property, relief, § 51 

Trees, destiuction, damages, § 56, p 720 

Trial, damages, § 54, p 708 

Unborn calves, damages, § 56, p 720 

Undefiled waters, § 43, p G88 

Unfit foi domestic purposes, § 43, p 687 

Unhealthy odors, § 43, p 687 

Uninterrupted use, § 50 

Unreasonable use, § 43, p 688 

Usage and custom, defenses, § 55, p 712 

Useful business, defenses, § 55, p 712 
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Value of realty injured, evidence, § 54, p 706 
Warnings, consideration, § 55, p 713 
Waste materials, §§ 47, 48 

Watering of stock, rendering unfit, § 43, p 037 
Weight and sufficiency of evidence, § 54, p 707 
Ponds, 

Lakes and ponds, generally, ante 
Natural lakes and ponds, generally, ante 
Pools, 

Accumulation and storage on land, §§ 141-143, 
pp 856, 857 
Classification, § 2 

Suiface waters, collection in body and dischaige, 
§ 116, p 815 

Popular approval, municipal acquisition of existing 
water system, § 237, p 36 
Population density, subteiranean waters, § 86 
Possession, 

Diveision, pleading, § 67, p 731 
Flooding lands, who may sue, § 36(6) 

Prescription, essential elements, § 159 
Subteiranean waters, § 90 

Possessory right, appropriation, person who may, 
§ 171 

Possibility of reverter, right of way for iiiigation 
purposes, title and rights acquired, § 349, p 392 
Post maturity interest, irrigation distixct bonds, § 330 
Posting, appiopnation, notice of claim, § 170 
Posting ot notice, appropriation, prioiity, § 184 
Pot holes, surface waters, § 112, n 91 
Potential dangei, injuries from constiuction or main¬ 
tenance of watei works, § 309, p 233 
Potential easement, suiface waters, § 120 
Potential harm, pollution, injunction, § 55, p 712 
Potential injury, point of diversion, change, § 189, p 
982 

Potential right, appropriation, § 157 
Power, grant, interest created, § 209 
Power plant, appropriation, operation, § 172 
Power purposes, 

Dams, § 147, p 862, n 68 
Secondary appropriation, § 185, p 961 
Power to control watercourses, § 7 
Power to regulate water company rates, § 202 
Powers, 

Iriigation and ditch companies, § 345, p 375 
Officers, § 344 

Irrigation distiicts, § 321, pp 293-307 
Public service water companies, § 254 
Quasi public irrigation company, § 347, p 384 
Water districts, § 243(5), pp 71-76 
Practical effect, wasteful uses on downstieam areas, 
appropriation states, equitable appoitionment, 
§ 170, p 911 

Practical inch, appropriation, units of measurement, 
§ 186, p 965 
Precautions, 

Artificial channels, injuries from change in course 
of stream, § 134 

Deepening natural channel, § 42 
Precedent, conditions precedent, generally, ante 
Precise nature of property, appropriation, § 181, p 945 
Pieferential right, prior appiopiiator, § 185, p 963 
Piejudice, point of diversion, change, § 180, p 980 
Piejudice of lower proprietors, obstruction and deten¬ 
tion, § 21 
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Preliminary injunction, 

Pollution, issuance, § 55, p 174 
Unieasonable rates, pioceedmgs for relief, § 295, 
p 193 

Pieliminaiy proceedings, irrigation distiict, bond is¬ 
sue, § 323 

Prescription, §§ 157-193, pp 873-1001 

See, also, Appi op nation, geneially, ante 
Abandonment, § 101 

Reservoir, § 1C4, n 38 
Abundant water, § 159, p 884 
Acknowledging light, etfect, § 162, n 5G 
Acts of God, inteiruptions, § IGl 
Actual occupation or use, § 159, p 878 
Adequate supply for all, § 159, p 884 
Adverse character, § 162 
Against whom rights acquiied, § 163 
Agreements for use, § 162 
Amount habitually withdrawn, § 165, n 70 
Amount taken in calendar yeai, § 165 
Artificial channels, § 129, pp 842, 843 

Construction and maintenance over lands of 
another, § 130, p 847 
Maintenance, § 130, p 848 
Aitificial pel son, § 163 
Attempted appiopriation, § 162 
Average daily abstraction, § 105, n 70 
Beneficial use, § 159, p 879 
Bleak m continuity, § 160 
By whom lights acquiicd, § 163 
Chaiacter wheioin light claimed, § 164 
Ciicumstances, continuous cha^actei, § 161 
City’s future needs, § 165, n SO 
Claim of light or title, § 162 
Clandestine user, § 159, p 881 
Clear title, § 165, n 54 
Color of title, § 162 
Conditions, § 165 

Conduct, interiuption of use, § 161 
Consent to use, § 162 
Constiuctive notice, § 159, p 881 
Contentious use, § 159, p 870 
Continuance, fuither lights having independent 
source, § 165 

Continuance of diversion, § 62 
Continuous character, § 161 
Conti ol, essential elements, § 150 
Conti ol of stream watei-shed, § 158 
Coiporations, § 163 

Cieation, further rights having independent 
souice, § 165 
Cutting off use, § 161 
Daily absti action, § 165, n. 70 
Damage, § 159, p 882 
Dams, § 147, p 862 

Death of person against whom light exercised, 
§ 161 

Defenses, § 197 
Denial, elfect, § 161 
Deprivation, § 159, p 882 
Detriment, § 159, p 882 
Diminution ot flow, § 165, n 70 
Discontinuance of use, loss or termination of 
right, § 166 
Disputes, effect, § 161 

Dissolution of injunction, § 159, p 881, n 52 
Distance to owner, § 159 


Presci jption—Continued 

Disuser, loss or termination of right, § 166 
Diversion, 

By lower proprietor, § 159, p 883 
Continuance, § 62 
Essential elements, § 159 
Non-nparian use, § 158, n 87 
Pleading, § 67, p 732 
Duration, piescriptive pciiod, § 160 
Easements for flow of wateis, § 158 
Effect of nature wheiein right claimed, § 104 
Essential elements, § 159, p 878 
Excess water, disposition, § 191 
Exclusive use, § 158 

Express verbal assertion of claim, § 162 

Extent of invasion, § 159, p 882 

Extent of lights acquired, § 165 

Extinguishment of right, § 166 

Fedeial government, § 163 

Fiction of law, § 158 

Fifteen years, § 160 

Five years, § 160 

Flood wateis, § 164 

Flooding lands, loss of right to injunction, § 37, 
p 073 

Flowage of lands, §§ 24, 26 
Evidence, § 25, p 639 
Foibidding use, § 161 
Foieible use, § 159, p 879 
Fiaudulent usei, § 159, p SSI 
Fiequeiit inteiiniptions of use, § 162, n 59 
Full flow of stieam, § 165 
neadgate, maintenance, § 158, p 870, n S3 
Hostile chaiacter, § 162 
Ice, light to remove, § 386 
Incoiporeal heieditament, § 165 
Inciease m, 

Flow of spring, § 165, n 70 
User, § 166 

Infringement on right, § 159, p 882 

Injury, § 159 , p 882 

Intel teience with use, § 159, p 882 

Intel luption, § 160 

Invasion of right, § 159, p 882 

Irrigation companies, acquisition of water lights, 

§ 348 

Irrigation ditch as property subject to, § 350, p 
396 

Joint possession, § 162 

Junior appropiiatoi, § 163 

Knowledge, presumption, § 159, p 882 

Knowledge of use, § 159, p 880 

Lack of knowledge, evidence, § 159, p 882 

Lake waters, § 158 

Lakes and ponds, land undeilying, § 107 
Law governing period, § 160 
Legal light, § 165 
Lessee, user, § 159, p 879 

Levee obstructing natural drainage of suxiace 
wateis, § 122, n 17 

Loss of right, § 166, § 193, p 994 
Lower proprietor, § 159, p 883 
Lowest average daily absti action, § 165, n 70 
Maintenance of headgatc, § 158, p 876, n 83 
Managing corporate officeis, § 163 
Manner of enjoyment, light to alter, § 165 
Measurement of right, § 165 
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Prescription—Continued 

Mechanical and manufacturing purposes, 
Acquisition of water rights, § 370 
Artificial waters, § 373 
Mistaken belief, § 162, n 57 
Natural causes, interruptions, § IGl 
Natural persO'U, § 163 
Nature of rights acquired, § 165 
Nature of Tise, § 161 
Nature wherein right claimed, § 164 
Necessity, express verbal asseition of claim, § 162 
Notice, § 160 

Duration, prescriptive period, § 160 
Notice of use, § 159, p 880 
Object of use, § 161 
Obstruction and detention, §§ 16, 21 
Occasional use, § 161 
One tenant in common, § 162 
Openness, § 150, p 880 
Opportunity to know, § 159, p 880 
Ordinary elements of adveise possession, § 159, 
p 878 
Ownership, 

Bed of stream, § 71 
Waters impounded by dam, § 145 
Partial nonuser, § 159, p 883 
Payment of taxes, § 159, p 879 
Peaceable use, § 159, p 879 
Peicolating waters, § 164 
Peimissive use, § 162 
Place of enjoyment, right to alter, § 165 
Pollution, 

Acquisition of right, § 50 
Defenses, § 55, p 714 

Possession, essential elements, § 159 i 

Presumption, knowledge, § 159, p 882 
Prior appropriation, § 162 
Private corporations, § 163 
Privity of estate, effect, § 163 
Pro rata reduction, § 165, n 70 
Protest, effect, § 161 
Proximity to owner, § 159 
Public enemy, interruptions, § 161 
Public nuisance, acts ou which claim based, § 159, 
p 879 

Public rights, § 163 
Public utility corporations, § 103 
Public water supply limited to such amount as 
used during peiiod, § 230 
Pueblo rights as lost by, § 231 
Quantity used, § 161 
Questions of law and fact, § 203, p 1020 
Rain water and eavesdrip, § 124 
Rate of pumping, § 165, n 68 
Reasonable persons, § 159, p 881 
Remonstrance, effect, § 161 
Repairs, right to make, § 165 
Repudiation of license, § 162 
Reserved rights, loss, § 215 
Revocation of licenses, § 162 
Bights of way, appropriation, § 192, p 990 
Rights of way over private lands for inigation 
purposes, § 349, p 390 
Riparian rights, § 13 
Modifications, § 9 
Ripaiians, § 163 
Sci ambling possession, § 161 


Prescription—Continued 

Seasonal purposes, § 161 
Secret interiuption, § 161 
Seciet user, § 159, p 881 
Seepage, § 164 

Servitude on original title, § 165 
Seven years, § ICO 

Sole control for mutual benefit, § 159, p 879 
Souice of title, § 163 
Springs, § 164 

Subsequent appropiiation, § 159, p 881, n 53 
Substantial invasion, § 159, p 882, n 70 
Sub-surface flow, § 164 
Subterranean waters, §§ 88, 90, 164 
Use of surplus, § 100 
Sufferance use, § 1G2, n 74 
Surface waters, §§ 113, 164 

Accumulation and discharge m body, § 110, 
p 815 

Drainage rights, § 121 
Injunction, § 128, p 836 
Questions of law and fact, § 127, pp 831, 832 
Right to obstruct natuial flow, § 122 
Suiplus waters, § 164 
Taking possession, § 160 
Taxes, payment, § 159, p 879 
Ten years, § 160 
Tenant, user, § 159, p 879 
Tenants in common, § 162 
Termination of right, § 166 
Title, acquisition, § 158 
Total nonuser, § 159, p 883 
Trespasser, § 163 
Twenty years, § 160 
Underground water, § 164 

Unequivocal intention, interruptions, § 101, n 40 
Unexplained use of spring, § 104, n 38 
Uninterrupted chaiacter, § 161 
Unity of i>ossession, § 162 
Unlimited permission, § 162 
Use as member of public, § 159, p 879 
User by claimant or another, § 159, p 879 
Usufructuary rights, § 165 
Value of use, § IGl 
Varying manner of use, § 159, p 879 
Verbal assertion of claim, § 102 
Verbal objection, interruptions, § 161, n 52 
Vested right, § 165 
Vigilant man, § 159, p 881 
Voluntary abandonment, § 161 
Waste waters, § 164 
Disposition, § 191 

Weight and sufficiency of evidence, § 201, p 1016 
Wells, § 164 

Wharf on lake shore, § 160, n 17 
When period starts to run, § 160 
Prescriptive rights, 

Flooding lands, defenses, § 36(5) 

Impounded waters, burden of proof, § 101, p 784 
Obstruct natural flow, surface wateis, § 122 
Pollute public water supply, § 232 
Public street or highway by private individual op¬ 
erating water system, § 244 
Prescriptive time, artificial changes of natural water 
courses, § 4, p 598 

Present desigu, appropriation, use, § 175 
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Present iiijiiiy, 

Flooding lands, 

Damages, § 38, p 682 
Pleading, § 37, p 677 

Pi Ghent irreparable injuiy, flooding lands, injunction 
§ 37, p 674 
Pleasure, 

Insnfliciency of as bieach of contract, 8 310 
Municipal contiact for supply, § 268 
Presumption, 

Accuracy of meter leadings, § 307, p 223 
Acquisition of title by adverse use, § 201, p 1013 
Actions by or against municipality on water sup¬ 
ply contract, § 276, p 136 
Actions involving right to use or be furnished, 
§ 225, p 1076 
Appiopriation, 

Abandonment of lights, § 193, p 996, n 87 
Actions, § 201, p 1013 
Bed and banks of stream, 

Giant, § 84 
Ownership, § 83 

Coiporate action to acquire, water lights, § 230 
Deeds and conveyances, consideration, § 208 
Flooding lands, § 36(9), § 37, p 678 
Flowage of lands, 

Piesciiptive rights, 8 26 
Transfer of mill and dam, § 27, p 646 
Illegal execution and municipal contract for sup¬ 
ply of water, § 265, p 117 

Injuries incident to supply and use of water, 
§ 312, p 246 

Irrigation districts, ante 

Iingation purposes, liabilities and injuries inci¬ 
dent to supply and use, § 367, p 443 
Lakes and ponds, subsequent conveyance, § 107 
Medial thread of watercouise, § 71, n 24 
Mill pond dammed, adverse user, § 147, p 862, 
n 77 

Point of diversion, application for change, § 189, 
p 981 

Pollution, § 54, p 705 
Knowledge, § 50 
Piesciiption, 

Giant, § 158 

Knowledge, § 159, p 882 

Public service water companies, perpetual fran¬ 
chises, § 253 
Rates and charges, post 
Reserved rights, loss, § 215 

Right of grant to take water for public supply, 
§ 228 

Riparian rights. 

Acquisition of land, § 10 
Quiet title actions, § 14 
Subterranean waters, 

Nature, § 87 

Proceedings and relief, § 101, p 783 
Surface water, 

Actions for damages, § 127, p 829 
Drainage easement, § 121 
Inj'unction, § 128, p 837 
Taking from land of neighbor, § 162, n 73 
Time of use, § 210, p 1054 
Title to bed upder impounded water, § 146 
Use by riparian owner, § 201, p. 1013 

9iCJ S.—77 


Presumption—Continued 

Water works district, good faith in denying pro¬ 
test against foimation, § 243(2), p 66, n 90 
Preventive injunction, flowage of lands, § 33, n 97 
Preventive measures, pollution, defenses, § 55, p 712 
Puce, existing water system, pui chase by municipal¬ 
ity, § 238, pp 40-45 

Pnma facie evidence, intent to appropriate, § ISO, 
p 937 

Pi unary peimits, storage of water in reservoirs for 
irrigation pui poses, § 348 
Primary uses, 

Diversion, § 61 

Mechanical and manufacturing purposes, § 372 
Piinciples governing, pollution, § 43, p 688 
Pi 101 appiopiiation, § 157 

Mechanical and manufacturing purposes, § 372 
Prior builder, dams, superior light, § 147, p SCO 
Prioi pollution, evidence, § 101, p 784 
Prior settlement or appropiiation, riparian lights, § 5 
Prioiities, 

Appropriation, generally, ante 
Extent of use, water prioiity, § 183 
Private consumeis Consumers, generally, ante 
Private corporations, 

Diversion, persons liable, § 64 
Irrigation and ditch companies, §§ 339, 341 
Pollutions, liability, § 52 

Power to sell watei to consumers in given com¬ 
munity, § 278, p 143 
Prescription, § 163 
Riparian rights, § 8 

Private fiie protection, rates and charges, § 285 
Private individuals, aitificial channels, § 129, p 842 
Private lands, 

Bridges across canals or iriigation ditches, § 350, 
p 396 

Iriigation lights of way, § 349, p 390 
Way over lor iriigation purposes, title and rights 
acqniied, § 349, p 392 

Private line of municipality, license to tap, ievocation, 
§ 278, p 139 

Private nuisance Nuisance, generally, ante 
Private owner, surface waters, injunction, § 128, p 
838, n 97 

Private ownership, § 1 

Private parties, injunction sought by state to pi event 
flooding, sole benefit, § 37, p 673 
Private property, banks of stream, § 72 
Private roadway, reservation in mortgage, § 218, n 7 
Private service line, action by owner to prevent un¬ 
authorized tapping, § 281, p 155 
Private water works corporation, 

Acquisition by municipal corporation, § 236 
Municipal water woiks and water districts, es¬ 
tablishment as affected by existence, § 235 
Rates and charges, public regulation, | 292 
Private waters, 

Classification, § 2 
Springs, § 91 

Privilege tax License and license taxes, generally, 
ante 

Privileges, 

Appurtenances to land, § 216 
Artificial lake, § 129, p 844 
Bed and banks of stream, § 71 
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Privileges—Continued 

Flowage of lands, nature, § 28 
Obnoxious sewage, discharge into waters of state, 
§ 232, p 19, n 87 
Pollution, § 50 

Surface wateis, diainage right, § 120 
Pi ivy of estate, presci iption, effect, § 163 
Pio lata reduction, presciiption, § 1G5, n 70 
Probable cause, appropiration, perfecting application, 
§ 180, p 936, n 74 

Probable danger, pollution, injunction, § 55, p 712 
Proceedings to determine and piotcct, ripatian lights, 
§ 14 

Procedure, 

Appiopi ration, § 174 

Statutory oiigin, § 180, p 931 
Dams, application to erect, § 147, p 861 
Flowage of lands, acquisition of light, •§ 25, p 638 
Productivity of land, diversion, damages, § 69 
Piofits, 

Breach of covenant, damages, § 225, p 1078 
Flooding lands, measure of damages, § 38, p 682 
Municipal purchase of existing water system, 
transfer of property, etc, § 239 
Municipality selling water for as operating in 
piopiietaiy capacity, § 241 
Pollution, damages, § 56, p 718 
Rate pioducing profit, § 289, p 174 
Project, surface wateis, injunction, § 128, p 835 
Piomissoiy notes, iriigation districts, § 330 
Promoters’ fees and expenses, rates and charges, con- 
sideiation in determining reasonableness, § 293, 
p 188 

Promulgation, rate schedules, § 294 
Propagation of fish, appropriation foi, § 172 
Property, 

Ice, § 383 

Water districts, § 243(5), pp 71-76 
Water priority, § 183 

Property included, municipal contract for purchase of 
existing water system, § 237, p 38 
Property injuries, flooding lands, damages, § 38, p 681 
Property lights, 

Franchise of public service water company, § 251 
Subteiiaiiean waters, § 90 
Proportion of injury, pollution, evidence, § 54, p 706 
Propoitional share, ripaiian rights, § 10, n 31 
Proposed change, point of diversion, objection, § 189, 
p 980 

Proprietary capacity, 

Iriigation district, 

Acting in, § 318, p 267 
Ownei&hip of land, § 321, p 301 
Municipalities, ante 

Propriety, rates of water companies, § 291 
Propulsion of machinery, purpose of use, § 210, p 1053 
Prorating, distribution and supply of water for iriiga¬ 
tion, § 359 

Prosecution, obstruction and watercourse, mainte¬ 
nance, § 40 

Prosecution of enterprise, diligence, appropriation, 
§ 179 

Prospective damages, flowage of lands, assessment, 
§ 25, p 639 
Piospective injuries, 

Flooding lands, 

Damages, § 38, p 682 
Pleading, § 37, p 677 


Protective woiks, obstiuction and detention, § 19 
Protest, 

Appiopiiation, § ISO, p 938 

Iirigation districts, pioposed foimatron, § 319(2), 
p 271 

Presciiption, effect, § 161 
Water distiicts, cieation, § 243(2), p 63 
Proximate cause, 

Artificial channels, injuries from change m couise 
of stream, § 134 

Damage, extiaordiiiaiy lain oi flood, § 20, pp C29, 
630 
Dams, 

Actions for damages, § 156 
Breakage oi overflow, § 153 
Diversion, peisons liable, § 64 
Flooding lands, § 36(5) 

Pleading, § 36(7), n 63 

Injuries incident to supply and use, evidence, 
§ 312, p 245 

Iriigation districts, loss of ciops for failuie to 
supply water, § 366, p 437 
Liabilities and injuries incident to supply and use 
for irrigation, § 365, p 435 
Liability of water company for injuries resulting 
from, § 309, p 236 

Obstiuction and detention, peisons liable, § 22 
Pollution, § 52, n 4 

Surface waters, actions for damages, § 127, p 830, 
n 2 

Prudence, artificial channels, injuiies, § 133 
Public, prescriptive lights, § 163 
Public and municipal water supply, §§ 226-313, pp 7- 
251 

Acquisition of water for public supply, § 228 
Action for damages from pollution, § 232, p 21 
Appiopriation, § 230 

Consent of state boaid of health to acquisition, 
§ 229 

Control by state and state authorities, § 220 
Criminal oi penal proceedings foi pollution, § 232, 

p 20 

Extent of rights and obligations, § 230 
Imposition of obligation in respect of maintenance 
of flow, § 230 

Injuries to water supply, § 232, pp 18-22 
Lease of water lights, § 230 
License tax on diversion, § 229 
License to connect water works with artesian well, 
§ 230 

Municipal water works and water districts, gen¬ 
erally, ante 

Nature of rights and obligations, § 230 
Order lequmng additional supply, § 229 
Persons affected by acts of municipality, remedies, 
§ 232, p 22 

Pollution of water supply, § 232, pp lS-22 
Presciiptive light to pollute water, § 232, p 20 
Presumption as to corporate action to supply 
rights, % 230 

Proceedings to protect rights, § 233 

Public service water companies, generally, post 

Pueblo rights, § 231 

Puiifieation and filtration plant, § 232, p 19 
Regulation by state and state authorities, § 229 


1218 



WATERS 


Public and municipal water supply—Continued 
Remedies, 

Pi event pollution, § 232, p 20 
Riparian and other owners against public for 
diveision, § 227 

Review of oideis looking to protection of wateis, 
§ 232, p 20 

Successoi to Pueblo rights, § 231 
Tributary streams, light of undiminished flow, 
§ 230 

Public authoiities. 

Dams, compelling operation, § 147, p 866 
Flowage of lands, liability for injuries, § 29, p 648 
Public body, judicial protection, claim to flowage not 
constituting public or navigable stieam, § 113 
Public contractor, diversion, peisons liable, § 64 
Ihiblic corporations, 

Iirigation districts, § 318, p 265 
Municipal water distiicts, § 243(1) 

Public debt, water rents as, § 284 
Public domain, § 1 
Public enemy, 

Accumulation and stoiage, § 141 
Presciiption, inteiiuptions, § 161 
Public entiy, withdrawal of lands lequired for iiri¬ 
gation works, § 310 

Public gaiages, latcs and charges, light to meter serv¬ 
ice, § 302, p 211 

Public grant, bed and banks of stieam, § 85 
Public health, 

Mill ponds and dams, § 147, p 861 
Obstruction and watercourse, ciiniinal responsi¬ 
bility, §§ 39, 40 
Pollution, § 43, p 688 

Public hearing, acquisition of public and municipal 
water supply, § 229 
Public interest. 

Abandonment, watei lights, § 193, p 995, n 75 
Pollution, § 45 
Public lands, 

Iiligation districts, inclusion within, § 319(3), p 
280 

Springs upon, § 91 

Way over for irrigation pin poses, title and lights 
acquired, § 349, p 391 
Public nuisance Nuisance, generally, ante 
Public ofliceis, appropiration, actions, parties, § 199 
Public offices, iirigation district ofllces, § 320, p 289 
Public policy, 

Acquisition of right to pollute, § 50 
Appiopi ration, §§ 157, 169 

Contiacts as to rates and chaigos, § 287, p 167 
Free supply or nominal charge tor water to pri¬ 
vate consumers, § 283, p 158 
Obligation of water company to provide serv¬ 
ice for fire protection, § 310 
Point of diversion, change, § ISO, p 979 
Itights of appiopiiator, § 173, p 918 
Sale of watei for irrigation, contiacts with con¬ 
sumers, § 361, p 418 

Sepal at ion of title of land and adjacent strips in 
highway beds, § 107, n 32 
Subteiianeaii waters, waste, § 95 
Title of appropriator, § 173, p 918 
Public power and irrigation disliict, surface water, 
§ 114, p 804, n 48 

Public record, appiopiiation, actions, § 194, p 1004 


Public rights, 

Alluvion, § 76 

Flowage of lands, § 26, n 83 
Iriigation, § 315 
Lakes and ponds, § 105, n 86 
Public service commission. 

Approval of lease of municipal water system, 

§ 240, n 81 

Authoiity to require water company to furnish 
adequate supply of pine water, § 27G, p 138 
Consent to municipality extending mams into lo¬ 
cality already supplied by water company, 

§ 234, p 24 

Contiacts foi municipalities for supply of water, 
regulation, § 268 

Exercise of power to regulate water supply to 
public, § 280, p 152 

Jurisdiction to regulate municipal water works, 

§ 280, p 152 

Modification of municipal contract for supply of 
watei, § 272 
Municipal water mains, 

Consent to extension into locality supplied 
by water company, § 235 
Order requiring extension, § 242, p 59 
Municipal water woiks and watei distiicts, pow¬ 
ers with respect to funds and financing, § 234, 
p 27 

Municipality operating water supply system as 
subject to regulation by, § 241 
Private water works system, transfer without au- 
thoiization, § 246 

Public service water companies, authority rela¬ 
tive to, § 261 

Rate order violations as defense to action by wa¬ 
ter company against municipality, § 276, p 
135 

Rates and charges. 

Approval, § 287, p 171 
Declaiation of reasonableness, § 275 
Regulation, § 290 

Sale of water for litigation, regulation of rates 
and charges, § 363, p 424 

Unreasonable rates, proceedings for relief, § 295, 
p 194 

Value of company’s propeities, consideration in 
determining i easonableness of rates and 
charges, § 293, p 187 

Public service water companies, §§ 247-264, pp 94- 
116 

Acquiescence of consumers, installation of service 
connections, § 257, p 109 
After acquired property, mortgages, § 259 
Assignment of water works, § 259 
Bondholdeis, rights and duties, § 259 
Character, § 247 

Competitors, connections with, § 257, p 109 
Composition of mains, § 257, p 106 
Consolidation, § 248 

Consumers’ premises, pipes on, § 257, p. 100 
Creditors’ remedies, § 263 
Duration of franchise, § 253 
Duties, § 254 

Extend mains and pipes, § 257, p 107 
Exclusiveness of rights and privileges, § 252 
Exceeding right, proceedings to lestiain fium, 
§ 216 
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Public service water companies—Continued 
Expiration of franchise, § 253 
Extended territory, § 251 
Extensions of mams, § 257, p. 107 
Forfeiture of franchise, § 253 
Furnishing water beyond municipal limits, f 25G 
Grants, privileges or franchises, § 250 
Gross receipts tax, § 262 

Highways, supervision and contiol in iise of, 
§ 256 

Incorporation, § 248 

Injuries to work mains oi pipes, § 258 

Lease of water works, § 259 

Liabilities, enforcement of, § 263 

Licenses, § 262 

Loss of exclusive rights, § 252 

Mains, 

Authoiity to lay, § 250 
Duty to relocate, § 257, p 109 
Injuries to, § 258 
Property of, § 257 

Maintenance, sei vice pipes, § 257, p 109 

Mechanic’s hens, § 263 

Members, § 248 

Mortgages, § 259 

Natuie of fianchise, § 251 

OfiBeers and agents, § 249 

Oigamzation, § 248 

Perpetual franchises, § 253 

Pipes, 

Authority to lay, § 250 
Duty to relocate, § 257, p 109 
Injuries to, § 258 
Property of, § 257, p 106 
Powers, § 254 

Privately owned mains and pipes, use, § 257, p 106 
Proceedings to restrain fiom exceeding lights or 
violating duties, § 260 

Public service commissions, authoiity relative to 
construction and operation of water works, 
§ 261 

Purchase of water works, § 259 

Reconstruction of highway flooding, § 256 

Relocation of mains and pipes, duty, § 257, p 109 

Rights, § 254 

Rights of way, § 255 

Sale, water works, § 259 

Sales tax, § 262 

Scope of franchise, § 251 

Sex vice connections, duty to install, § 257, p 108 
Status, § 247 
Stockholders, § 248 

Streets and alleys, supeivision and control m use 
of, § 256 
Taxes, § 262 
Termination, 

Exclusive rights, § 252 
Franchise, § 253 
Terntoiial extent, § 251 

Violating duties, proceedings to restrain from, 
§ 260 

Public supervision, diversion, § 59 
Public use, 

Secondary appropriator, § 185, p 962 
Subterranean waters, § 100 
Public utility. 

Manufacture and sale of ice, § 383 


Public utility—Continued 

Obstruction and detention, damages, § 30(1), n 24 
Public service water companies, § 247 
Watei districts, § 243(1) 

Wateiwoiks plant as, § 297, p 200, n 5 
Waterworks system owned and operated by pii- 
vate individual, § 246 

Public utility coipoiations, pxescnption, § 163 
Public utility distiicts, petition for organization, 
§ 319(7) 

Public utility law, acquisition of existing watei sys¬ 
tem by municipality under, § 239 
Public water supply, npaiian owners, rights oi public 
as against, § 226 
Public waters and streams, 

Appropriation, generally, ante 
Dams, % 145, n 8 

Dedication to use of public, § 170, p 010, n 3 
Removal of ice, § 3S4 
Publication, 

Irrigation districts, delinquent list, § 337, p 353 
Notice, 

Appropriation, actions, § 108 
Irrigation districts, meeting to deteimine ad¬ 
visability of organizing, § 310(2), p 274 
Petition for creation of water district, § 243 
(2), p 63 

Water district, taxes or assessments, § 243(7), 
p 86 

Publication of intent, appropriation, § 174 
Pueblo lands, iiiigation districts, property subject to 
tax of, § 333, p 331 

Pueblo rights, public and mumapal water supply, § 231 
Pueblos, flowing subterranean waters, § 93, p 770 
Pulling down, dams, § 149 

Pump at well, inspection of premises, § 210, p 1056, 
n 54 

Pumping, flowing subterranean waters, use, § 03, p 
769, n 82 

Pumping plant, irrigation district, acquisition, § 321, 
p 300 

Pumps, land provided with water by for iiiigatioii as 
includable within iriigation distiict, § 319("3), p 
279, n 65 

Punishment, obstruction and watercourse, maince- 
nance, § 40 

Punitive damages, 

Dams, actions for destruction, § 151 
Diversion, § 69 
Flooding lands, § 38, p 685 
Injuries incident to supply and use of water, § 312, 
p 250 

Irrigation works, injuries or damages to, § 351 
Pollution, § 56, p 721 

Rates and chaigei^ wrongful discontinuance of 
service, § 307, i> 228 
Subterranean waters, § 102 
Surface waters, actions for damages, § 127, p 835 
Purchase, 

Acquisition of light to pollute, § 50 

Existing water system by municipality, § 236 

Irrigation companies, acquisition of water rights, 

§ 348 

Municipal corporations, acquisition of existing 
water system, § 236 

Public service water companies, water works, 

§ 259 
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Purchaser, 

Flooding lands, injunctive relief, defenses, § 37, 
p 676 

House property, liability for unpaid water bills, 

§ 302, p 212 

Property, pollution, lelief, § 51 
Pure and wholesome water, piivate coiporation’s duty 
to supply, § 278, p 145 
Pure water, 

Jurisdiction of suit against water company on 
complaint of citizen to enfoice duty to fui- 
nish, § 281, p 155 

Public service commission authoiity to lequiie 
water company to fuinish, § 276, p 138 
Purification and filtration plant, public and municipal 
water supply, § 232, p 19 

Purified water, public and municipal water supply, 
sale to thud persons, § 230 
Purity of water, 

Municipal contract foi supply, § 269 
Right, § 43, p 686 

Water company as insurer or guarantor of, § 311 
Puipose of diversion, § 60 
Change, § 188 
Purpose of use, 

Deeds and conveyances, rights and piivileges, 
§ 210, p 1052 

Municipal contiact to supply water to piivate 
consumeis, § 279, p 148 

Obstruction and detention, ieasonableness, § 16 
Reservations and exceptions, § 214, p 1062 
Purposes of appiopiiation, § 172 
Qualifications, 

Iriigation distiict officers, § 320, p 289 
Petition for organization of inigation districts, 
§ 319(2), p 271 

Qualified light, appiopiiation, § 169 
Quality of flow, iiparian rights, § 9 
Quality of water, 

Appiopnation, § 181, p 948 
Duty or quantity needed tor irrigation, § 186, p 
971 

Municipal contract for supply, § 260 
Municipality furnishing to private consumers, 
§ 278, p 139 

Regulation of water supply to public, § 280, p 153 
Quantity, 

Contracts, § 221 

Deeds and conveyances, rights and privileges, 
§210, p 1050 

Inteiest conveyed, intention of paities, § 209 
Irrigation consumer entitled to, § 352, p 407 
Municipal contract for supply, § 268 
Reservations and exceptions, constiuction and op¬ 
eration, § 214, p 1063 

Sale for iingation, contiacts with consumeis, 
§ 361, p 418 

Surface waters, discharge, § 116, p 813 
Quantity of bed owned, lakes and ponds, § 107 
Quantity of land irrigated, appropriation, § 186, p 970 
Quantity of use, irrigation purposes, § 314 
Quantity of water used, 

Flat rates and charges, § 298 
Minimum water charge, § 300 
Prescription, § 161 
Rates and charges, § 297, p 201 
Diminishing with, § 299 


Quantity to which priority extends, appropriation, 
§ 186, p 963 
Quantum meruit, 

Hydrant rentals, expiration of municipal contiact 
of water company, § 274 

Municipal corporation operating water system for 
profit as obligated to pay others on, § 241 
Rates and charges, proceedings for collection, 

§ 304, n 82 
Quariies, 

Dischaige of water, injunctive relief, § 37, p 680, 
n 27 

Mecbancal and manufacturing purposes, § 374 
Quasi easement, surface waters, § 120 
Quasi in rem proceedings, appiopnation, actions, 

§ 194, p 1004 

Quasi ludicial duties, administration of irrigation law, 

§ 315 

Quasi-municipal corporations, 

Inigation districts, § 316, p 265 
Rates and chaiges, regulation by public utility 
commission, § 290 

Quasi public capacity, municipal corporation supplying 
atei to consumers as acting in, § 241 
Quasi public corporation, 

Inigation and ditch companies, §§ 339, 347 
INIunicipal water districts, § 243(1) 

Public service water companies, § 247 
Quasi public water corporation, acquisition of system 
by municipal corporation, § 236 
Questions of law and fact, 

See, also, Trial, generally, post 
Action by or against municipality on water supply 
contract, § 276, p 137 
Actions involving, 

Rights and privileges, § 225, p 1077 
Supply of water to private consumers, § 281, 
p 156 

Anticipated revenue fiom water system, sufficien¬ 
cy to retire certificates, § 243(6), p 81, n 40 
Appropriation, § 174 

Abandonment of rights, § 193, p 995 
Actions, § 203, p 1020 
Application, § 180, p 933 
Appurtenances to land, § 216 
Bed and banks of stream, ownership, § 83 
Contributory negligence, § 36(10) 

Dams, actions, § 151 

Depreciation, disputed questions m determining 
reasonableness of rates, § 293, p 185 
Discrimination, rates and charges, § 297, p 201 
Diversion, § 67, p 733 
Existence of watercourse, § 4, pp 596, 597 
Extraordinary or unprecedented ram or flood, 
% 36(10) 

Flashboards as part of dam, § 36(10) 

Flooding lands, § 36(10) 

Act of God, § 36(10) 

Injunctive relief, damages, § 37, p 680 
Negligence, § 36(10) 

Flowage of lands, § 32 

Abandonment or loss of rights, § 24 
Damages, § 25, p 640 
Inj'uiies, 

Incident to supply and use of water, § 312, 
p 248 

Result of flooding, § 36(10) 
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Questions of law and fact—Continued 

Irrigation, standaid, duty or quantity needed, 
§ 186, p. 971 

Irrigation districts, ante 
Irrigation purposes, 

Liabilities and injuries incident to supply and 
use, § 367, p 446 
Reasonable use of water, § 314 
Irrigation rights, actions to establish and piotect, 
§ 317, p 263 

Lakes and ponds, maintenance of fence, § 111, n 
75 

Natural watei courses, § 36(10) 

Pollution, § 43, p 689, | 54, p 708 
Rates and charges, 

Wrongful discontinuance of water seivice, 
§ 307, p 227 

Wiongfully taking water, § 306 
Reasonableness, 

Exercise of right to flow land, § 36(10) 

Rates, § 289, p 173, § 293, p 182 
Right to flow land, § 36(10) 

Riparian rights, leasonableness of use, § 11 
Subterranean waters, proceedings and relief, 
§ 101, p 780 
Surface waters, 

Artificial drainage, reasonable nse, § 116, p 
813 

Actions for damages, § 127, p 831 
Unreasonable rates, proceedings for lelief, § 295, 
p 105 

Water districts, benefits to be assessed, § 243(7), 
p 85 

Quiet enjoyment, leases, § 224 
Quieting title, § 225, p 1074 
Appropriation, § 195 

Form of remedy, § 194, p 1001 
Irrigation districts, 

Actions concerning tax title, § 337, p 359 
Tax lien of irrigation district for assessment, 
§ 335, p 344 

Irrigation rights, actions to establish and protect, 

§ 317, p 260 

Municipal coipoiation to Pueblo rights, § 231 
Riparian rights, § 14 

Subterranean waters, evidence, § 101, p 785 
Water distiict tax title, 243(7), p 88 
Quitclaim deeds, appropriation, inchoate rights, § 190, 
p 984 

Quo warranto, 

Irrigation districts, proceedings to determine va¬ 
lidity of organization, § 319(4) 

Water distiicts, review of proceedings to organize, 

§ 243(2). p 66 

Quorum, irrigation and ditch companies, stockholders’ 
meetings, § 343, p 370 
Raceways, 

Contracts, constiuction and operation, § 221 
Evidence, grants of light to use, § 225, p 1076 
Radical change, flowage of land, dams, § 27, p 645 
Railroad bridge, abatement, nuisance, § 20, p 628 
Railroad commission, sale of water for iriigatioii, 
regulation of rates and charges, § 363, p 424 
Railroads, 

Accumulation and storage, § 141 
Action to enforce rights to water supply, § 281, 
p 155 


Railroads—Continued 

Appropiiation, lights of way, § 192, p 991 
Aitificial drainage, surface waters, § 118 
Civil law, surface waters, § 115 
Embankments, obstruction and detention, § 20, 
p 627 

Mechanical and manufacturing purposes, § 374 
Municipal power to deliver city water fiom water 
works system to, § 278, p 141 
Necessities, appropriation, § 172 
Obstruction and detention, persons liable, § 22 
Right of way, irrigation districts, taxes, § 333, 
p 333 

Surface waters. 

Actions for damages, § 127, pp 828, 833 
Artificial drainage, § 118 
Constiuction and maintenance, § 115 
Floodings, persons hable, § 125 
Teiminal yard refuse, pollution, § 49 
Washing of fill onto adjoining piopeity, § 118 
Ram water and eavesdnp, surface waters, § 124 
Ram waters, subterranean waters, § 86 
Rams, 

Appropriation, sources of supply, § 181, p 949 
Artificial channels, injuries tiom change in course 
of stream, § 134 

Extraordinary storms and floods, generally, ante 
Flood waters, § 20, p 630, n 95 
Obstruction and detention, dams, § 18 
Source of supply, § 4, p 598 
Surface waters, § 112, n 89 
Raising of dam, flowage of lands, § 26 
Rate, artificial channels, § 133, n 5 
Rate of compensation, noncontractual or implied con¬ 
tractual duty ol municipality to pay for water 
furnished, § 274 

Rate of depreciation, municipal purchase of existing 
watei system, § 238, p 42 
Rate ot pumping, prescription, § 165 
Rate of return flows, appiopriation states, equitable 
apportionment, § 170, p 911 
Rates and charges, §§ 284-308, pp 161-233 

Acquisition of system, reasonableness of rates 
ot water companies, § 293, p 182 
Action for amount due, § 304 

Sale ot water foi irrigation, § 363, p 430 
Actual cost, consideiation in determining rea¬ 
sonableness of lates and charges, § 289, p 175 
Advance payment, § 302, p 213 

Discrimination as to, § 297, p 204 
Amendment of commission’s answer in ptoceed- 
ings for relief against unreasonable rates, 

§ 295, p 193 

Amount of rates, § 289, pp 172-177, § 302, 
pp 210-214 

Noncontractual or implied contractual duty 
of municipality to pay for water fur¬ 
nished, § 274 

Voluntarily paid by other communities, § 289, 
p 176 

Annexation of territory, power of municipality to 
regulate, § 292 

Annoyance, wrongful discontinuance of service, 

§ 307, p 228 
Appeals, ante 
Applicable rates, § 299 
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Rates and charges—Continued 

Approval by public service commission, § 287, 
p 171 

Assessments by state engineer, § 297, p 205 
Assumpsit for collection, § 304 
Average puce in other cities, § 291, n 72 
Benefits obtained, consideration in detei mining 
reasonableness, § 289, p 175 
Bills incurred by thud person, § 305 
Binding nature of contracts, § 287, p 168 
Bona fide dispute, procedure, § 307, p 220 
Bniden of pi oof, ante 
Business judgment, § 289, p 173 
Change of rates, § 293, p 190, § 299 
Character of water use, § 297, p 201 
Charter restriction on amount of property com¬ 
pany may hold, § 293, p 191 
Classification, service charges, § 301 
Collection, § 302, pp 210-214 

Commodity prices, consideration in determining 
reasonableness, § 293, p 187 
Common labor base price, consideration in deter¬ 
mining reasonableness, § 293, p 188 
Company exceeding lawfully established rates, 
& 307, p 221 

Comparative rates, consideration in determining 
iGsasonableness, § 293, p 184 
Compensation for water consumed, § 284 
(^>iidition of watei use, § 297, p 201 
Connection cost, failure to pay as justifying le- 
fusal to supply, § 305 

Construction cost, leasonableness of water com¬ 
pany lates, § 293 

Continuing power to regulate water company 
lates, § 292 

Conti acts, § 287, pp 167-172 
Conti ol of state, § 292 
Cost of meteis and installation, § 301 
Cost of late proceeding, § 296, p 198 
Cost of service furnished, § 297, p 201 
Courts, rate making powers, § 28G 
Customers, permitting to read meters, § 284 
Cutting ofi: supply for nonpayment, § 305 
Debt service charge, consideration of, § 289, p 176 
Default in payment, cutting oft supply, § 305 
Delegation of power to regulate, § 292 
Deposit as security for payment, § 302, p 213 
Discrimination as to, § 297, p 204 
Separate and additional charge, § 301 
Water meter as security, § 280, p 151 
Depreciation, consideration in determining rea¬ 
sonableness, § 289, p 175, § 293, pp 184, 
191 

Depressions, consideration in determining reason¬ 
ableness, § 293, p 187 

Determination, sale of water for irrigation, § 363, 
p 424 

Diminishing with quantity used, § 299 
Discontinuance of service, action for wrongful 
discontinuance, § 307, p 226 
Discount for prompt payment, § 302, p. 213 
Discrimination, § 297, pp 200-206 

Sale of water for irrigation, § 363, p 425 
Domestic rates, § 299 

Duiess, payments under, recovery back, § 307, 
p. 224 


Rates and charges—Continued 

Enforcement of liens, § 308, pp 228-234 
Equality of rates, § 297, p 200 
Establishment of rates, §§ 286, 294 
Evidence of value, unieasonable rates, § 295 
Excessive payment, proceedings in action foi re¬ 
covery, § 307, p 225 

Excessive piofits, water companies, § 293, p 182 
Existing contracts with patrons, municipality ac- 
quiiing water system as bound by, § 287, 
p 171 

Expense of turning water off and on on nonpay¬ 
ment, § 305 

Extension of corporate limits of municipality, 
§ 287, p 168 

Extension of system, reasonableness of rates of 
water companies, § 293, p 182 
Failure of meter to register, § 302, p 211 
Failure to protest against minimum chaige, § 307, 

pp 221, 222 

Fan letuin, 

Municipality, § 289, p 173 
Water companies, § 293, p 181 
Fee for turning off water for nonpayment of 
charges, § 301 

Filing rate schedules, § 294 
File districts, regulation, § 290 
Flic protection service, § 285 
Flat lates, § 298 

Applicability, § 299 

Foimulas, asceitainment of fair value of piopeity, 

§ 293, p 187 

Franchise, light to collect compensation foi use 
ot water as, § 285 

Free supply or nominal chaige for water to pri¬ 
vate consumeis, § 283, p 158 
Going value, detei mination of reasonableness, 
§ 293, p 183 
Governing rates, § 299 

Hardship, water company rates, § 293, p 182 
Historic cost, consideration in detei mining rea¬ 
sonableness of lates, § 289, p 175 
Illegal system of water charges, § 288 
Improvements and betterments, 

Consideration in detei mining reasonableness 
of rates, § 293, p 187 

Sufficiency of rates to cover, § 289, p 176 
Inaccuiacy of meter, § 302, p 211 
Income of company, determination in consideiing 
reasonableness, § 293, p 183 
Increase of rates, § 297, p 204 
Indeterminate contracts as to time, § 287, p 108 
Injunction, private consumer, § 307, p. 221 
Installation charges, § 301 

Interest on cost of system, rates as sufficient to 
cover, § 280, p 176 
Intracity rates, § 287, p 169, n 41 
Irrigation, sale of water for, § 363, pp 422-431 
Issuance of stock, consideiation in detei mining 
reasonableness, § 293, p 188 
Joint users, default of one of several, § 305 
Judicial review of reasonableness, § 289, p 176 
Late payments, penalties, § 302, p 213 
Liens, ante 

Lower than lawful maximum, § 286 
Manner ot water use, § 297, p 201 


1223 



WATERS 


Rates and charges—Continued 
Matters consideied, 

Determining amount or reasonableness, § 289, 
p 174 

Water companies, § 293, p 182 
Maximum rates, 

Contract fixing, § 287, p 1G8 
Rates lower than lawful maximiun, § 286 
Meter charge, § 301 

Applicability, § 299 
Minimum charge, § 300 

Failure to protest against, § 307, p 222 
Mistake of fact or law, payment nndei, § 307, 
p 225 

^Modification of contiact rates, § 287, p 1C8 
Municipal power to regulate, § 292 
Municipality foi sei\ice fiom municipally oper¬ 
ated system, § 286 

Municipality operating water system, § 284 
Nature of lien, § 308, p 231 

Nature of use, determination of reasonableness of 
lates, § 289, p 175 
Notice, 

Change of rate or classification, § 200 
Cutting off supply for nonpayment, § 305 
Opeiating expenses, 

Consideration m determining reasonableness, 
§ 293, p 183 

Reasonableness of rates of watei companies, 
§ 293, p 181 

Sufficiency to coyer, § 289, p 176 
Operation of lien, § 308, p 231 
Oppressive rates, matters considered, § 289, p 174 
Outside municipal boundaries, § 297, p 205 
Overhead cost items, consideiation in determin¬ 
ing reasonableness, § 293, p 183 
Party in interest to set aside order fixing, § 290 
Past losses and profits, consideration in deter¬ 
mining reasonablenss, § 293, p 183 
Patrons, contracts with, § 287, p 169 
Payment, § 302, pp 210-214 

Sale of water for irrigation, § 3G3, p 427 
Under duress, § 307, p 224 
Under mistake of fact oi law, § 307, p 225 
Penalty for late payment, § 302, p 213 
Pendente lite injunction, unieasonable rates, § 203, 
p 195 

Perfected lien, § 308, p 231 

Period of default, cutting off supply, § 305 

Permitting customers to read meters, § 284 

Perpetuity, amount charged fixed in, § 287, p 169 

Persons liable, § 302, p 212 

Pleading, 

Private consumers seeking to present discon¬ 
tinuance of service for failuie to pay, 
§ 307, p 223 

Proceedings tor collection, § 304 
Wrongful discontinuance of service, § 307, 
p 227 

Power to regulate water company lates, § 292 
Presumptions, 

Accuracy of meter readings, § 307, p 223 
Reasonableness of, 

Municipal water rale, § 289, p 173 
Water companies’ rates, § 293, p 191 
Preventing discontinuance of supply to force pay¬ 
ment, § 307, p 221 


Rates and charges—Continued 

Private water companies, regulation, § 292 
Proceedings, 

Action for recoveiy, § 307, p 225 
Collection, § 304 
Profit, pioducing, § 289, p 174 
Promulgation of late schednlos, § 294 
Piopriety of rates, 

Municipal water system, § 288 
Water companies, § 291 

Public utility commission, regulation by, § 200 
Quantity of use, § 297, p 201 

Criterion of reasonableness of rate, § 2S9, 
p 175 

Quasi-municipal corpoiations, regulation, § 290 
Reading meters, § 301 

Reasonableness of rates, § 289, pp 172-177 
Water companies, § 293, pp 181-191 
Receiver, self-liquidating municipal watei system, 
§ 275 

Recovery back of amounts paid, § 307, p 223 
Reduction of rates, § 297, p 204 
Refusal to supply for nonpayment, § 305 
Regulation, 

By board or commission, § 290, § 293, 

pp 196-200 

By puDlic authority, § 303, p 424 
Municipal water system, § 288 
Sale of water for iriigation, § 363, p 423 
Water companies, § 291 

Relief against unreasonable rates, pioceedings 
for, § 295, pp 192-196 

Remedies to assure payment for water furnished, 
§ 303 

Repair of meter, § 301 

Repairs, sufficiency to cover, § 289, p 176 
Repeal of rate ordinance, § 286 
Replacement of watei meter, § 302, p 211 
Repioduction cost, 

Consideration in determining reasonableness, 
§ 293, pp 185, 189 

Deteimination of reasonableness, § 289, p 175 
Restaurants, § 299 
Retioactive increase, § 287, p. 171 
Right to, 

Charge for water service, § 285 
Meter service, § 302, p 211 
Schedules, establishment, filing and promulgation, 
§ 294 

Security holders, contracts between municipality 
and, § 287, p 171 

Segregation of property on basis of usage, § 289, 
p 174, n 18 
Service charges, § 301 
Setting aside, 

Finding or order of board or commission, 
§296,p 198 

Orders establishing, § 290 
Similarity in conditions, consideration in deter¬ 
mining reasonableness, § 293, p 184 
Single point meter service, § 302, p 211 
Single unit rate, applicability, § 299 
Sliding scales, § 299 

Special contracts fixing discriminatory rates, 
§ 297, p 204 

Specific lien, § 308, p 231 

State engineer, assessments by, $ 297, p 205 
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Rates and charges—Continued 

Supply and distribution of water, § 275 
Surplus revenue, § 289, p 174 
Taxes, 

Consideration in deteimining reasonableness, 
§ 293, p 183 
Considered as, § 284 

Tender of full amount due as defeating light to 
shut off water, § 305 

Territoiy annexed to municipality subject to ex¬ 
isting ordinance, § 287, p 170 
Third pel sons, bills mcuiied by, § 305 
Time for payment, § 302, p 213 
Time of use of watei, § 297, p 201 
Ultimate conclusion, reasonableness of chaige by 
watei company, § 293, p 181 
Uniformity, § 297, pp 200-206 
Unit for rate making, § 293, p 182 
Unieasonable lates, pioceedings foi lelief, § 295, 
pp 192-196 

Validation of lien, § 308, p 230 
Value of company’s pioperties, considei ation m 
determining leasonableness, § 293, p 185 
Voluntary payment, recovery back, § 307, p 224 
Waste, discontinuance ot seivice foi nonpayment 
of accounts as authorized by, § 305 
Water authorities, legulation, § 290 
Water districts, regulation, § 290 
Water power companies, § 381 
Working capital, determination of leasoiiableness, 
§ 293, p 183 

Wrongful discontinuance of service, action foi, 
§ 307, p 226 

Wrongful payment, proceedings in action foi re- 
coveiy, § 307, p 225 
Wrongfully taken water, § 306 
Ratification, 

Irrigation and ditch companies, purchase con¬ 
tract, § 343, p 372 

Supply aud distribution of water, defective cou- 
tiact, § 267 

Ultra viies contract of municipality to puicliasc 
existing water system, § 237, p 36 
Watei district contract, § 243(5), p 73 
Ravines, 

Appropriation, capture or diveision, § 177 
Aitificial channels, § 130, p 847 
Obstruction and detention, § 15 
Right of way, § 21 

Railroad crossing, suitace waters, § llo 
Surface waters, diainage, § 117 
Ravines ordinarily diy, § 4, p 599 
Reading meters, charges foi, § 301 
Real property. 

Appropriation, ditches, canals oi othei works, 
§ 192, p, 080 

Artificial channels, § 129, p 842 
Classification as, § 1 

Irrigation and ditch companies, acquisition, § 345, 
p 376 

Irrigation ditch as property in nature of, § 350, 
p 395 

Sale of water for irrigation, lien for rates and 
charges, § 363, p 429 
Subterranean waters, J 88 


Real property—Continued 

Value of water company’s property considered in 
determining leasonableness of rates and 
charges, § 293, p 188 

Real property light, irrigation, supply and distribu¬ 
tion of water for, § 352, p 405 
Real servitude, surface waters, drainage and passage, 
§ 120, 11 52 

Reappearance, land after submergence or erosion, § 81 
Reasonable care, 

Artificial channels, injuries, § 133 
Pollution, § 43, p 690 

Surface waters, artificial drainage, § 116, p 811, 
a 88 

Reasonable exercise of riparian lights, § 10 
Reasonable manner, manner of use, giants, § 210, 
p 1052 

Reasonable needs, appiopi ration, § 186, p 967 
Reasonable persons, piesciiption, § 159, p 881 
Reasonable time, appiopnatioii, 

Application of additional water to beneficial use, 
§186, p 966 

Beneficial application, § 174 
Reasonable use, 

Conveyance entitling grantee, § 206 
Dams, § 145 
Diveision, § 59 

Tiial, § 67, p 733 
Plowage ot lands, § 24 
Flowing subterranean waters, § 93, p 769 
Pollution, § 43, p 688 
Riparian lights, § 9 
Springs, § 91 

Subteiianean waters, § 93, p 767 
Surface waters, 

Artificial drainage, § 116, pp 811, 812 
Injunction, § 128, p 839 

Reasonable use doctrine, subterranean watei s, § 93, 
p 771 

Reasonableness, 

Flowage of lands, questions of law and fact, § 36 
( 10 ) 

Mechanical and manufactuiing purposes, § 072 
Obstruction and detention, § 16 
Rates, § 289, pp 172-177 

Sale of water for iirigation, § 363, p 423 
Minimum water chaige, § 300 

Use, 

Pollution, evidence, § 54, p 706 
Riparian rights, § 11 
Suiface waters, § 114, p 805 
Rebuilding, dams, § 147, p 864 
Recall, irrigation distiicl ofificeis, § 320, p 292 
Rccaptuie, 

Appropriation, actions, defenses, § 197 
Pi 101 appiopiiator, § 185, p 959 
Reeeiveis, 

Charges, self-liquidatmg municipal water system, 
§ 275 

Irrigation and ditch companies, § 346 
Unreasonable rates, proceedings for relief, § 205, 
p 192 

Recession of waters, leliction or dereliction, § 78 
Recipiocal duties, contract to supply municipality 
with water, § 273 

Recipiocal rights, dams, § 147, p 865 
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Recitals, municipal contract for supply of water, con¬ 
struction and operation, § 271 
Reckless manner, surface waters, common enemy, 
§ 114, p 806 

Recklessness, injuries incident to supply and use of 
water, punitive damages, § 312, p 250 
Reclamation, 

And land by public autboiities, § 316, pp 255-260 
Bed and banks of stream, § 74 
Reclamation district*, 

Bonds as contract, § 325 
Pollution, liability, § 52 

Recognition, prior appropi lation doctnne, § 173, p 917 
Record title, lakes and ponds, buiden of pioot, § 111, 
n 75 

Recording, 

Contracts, § 220 
Deeds and conveyances, § 208 
Iiligation district ceitificate of tax sale, § 337, 
p 354 

Moitgages, § 218, n 7 
Notice of appi op nation, § 176 
Recreation piu poses, 

Appropi lation, § 172 
Lakes and ponds, § 105, n 84 
Recurring injury, pollution, iniunction, § 55, p 711 
Redemption, irrigation districts, tax sale, § 337, p 355 
Reduction to possession, § 1 

Reference, appropriation, actions, § 203, p 1022 
Referendum, 

Modification of rates, § 287, p 169, n 41 
Municipal coiporations, acquisition of existing 
water system, § 236 
Rate regulation subject to, § 275 
Refiling, appropi lation, defective application, § 180, 
p 935 

Refunding bonds, 

Iirigation districts, § 325 

Confirmation proceedings, § 328, n 56 
Water districts, power to issue, § 243(6), p 78, 
n 29 

Refuse, dams, damages for inj lines, § 150 
Regional conditions, appropriations, pioseciition of 
enter pi ise, § 179 

Registeied mail, appropi ration, actions, service of 
notice, § 198 

Registiation, iiiigation, district bonds, § 324, p 310 
Regulation, 

Public sei\ice watei companies, § 247 
Rates and chaiges, ante 
Supply and use, 

Proprietor, water company or municipality, 
§ 280, pp 149-154 

Subteiianean waters, judgment, § 101, p 786 
Watei courses, § 7 

Regulatory state power, pollution, § 51 
Reimbui sement, lates and cliaiges, recovery back 
of anioiuits paid, § 307, p 224 
Relation back, con^ej'anee of existing water system 
to iniuiicipality, § 239 

Relation doctrine, appiopiration, piioiity, § 184 
Relation to light to entei on land, appi op nation, § 171 
Relative anclity, appropnatioii, § 157 
Relative pnonties, appiopiiation, deteimination, 
§ 203, p. 1022 


Release, 

Appi opr ration, 

Losb of lights, § 193, p 999 
Moitgages, § 190, pp 987, 988 
Sqiiattei’s lights, § 190, p 986, n 15 
Reseived rights, § 215 

Release from future damage, flooding lands, burden 
of proof, § 36(9) 

Relevant faetois, appiopiiation states, equitable ap¬ 
portionment, § 170, p 911 

Relevant injury, pollution, injunction, § 55, p 712 
Reliction, 

Bed and banks of stream, § 78 
Lakes and ponds, § 108 

Relief, flooding lands, injunctive pioceedings, § 37, 
p 678 

Relieving pressure in time of stiess, dams, § 153 
Religious purposes, free supply or nominal chaige for 
watei, § 283, p 158 

Relinquishment, appiopiiation, loss of rights, § 193, 
p 994 

Relocation of mams and pipes. 

Duty, § 257, p 109 

Public service water companies, duties, § 257, 
p 109 

Remaindeimen, artificial channels, injunctive lelief, 
§138 

Remand, appropilation actions, § 204, p 1039 
Remedial iniur 3 % flooding lands, damages, § 38, p 683 
Remedies Actions, generally, ante 
Remedying conditions, pollution, § 45 
Remission of taxes, municipal contract for supply ot 
water, § 268 

Remonstrance, prescription, effect, §161 
Remote cause, obstruction and detention, o\eifio\\, 
§ 22, n 37 
Remote damages, 

Diversion, § 69 
Flooding lands, § 38, p 6S1 
Removable obstructions, damages, § 34 
Removal, 

Bed and banks of stream, sand bin, § 73 
Dams, § 149 

Actions, § 151 

Flooding lands, judgment, § 37, p 079 
Flowage of lands, § 26 
Flooding lands, obstiucLioiis, § 37, p 678 
Ice, rights, § 384 

Inigation district oflicers, § 320, p 292 
Obstruction and detention, § 23 
Water district officers, § 243(4) 

Renewal, municipal contiact foi supply of water, § 2GS 
Rent loss, flooding lands, damages, § 38, p (>83 
Rental value, diminution, diversion, damages, § 09 
Rents paid in advance, breach of covenant, damages, 
§ 225, p 1078 

Reoiganijsation, irrigation and ditch companies, 
§§ 346, 347 

Repairing leakages, flowage of lands, injuiios, § 29, 
p 648 
Repairs, 

Appropriation, rights of way, extent of rights, 
§ 192, p 992 

Aqueducts, licenses, § 219 
Artificial channels, § 130, p 849 
Bridges, embankments, etc, § 20 
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Repairs—Continued 
Dams, § 147, p 864 

Flooding lands, judgment, § 37, p 679 
Flowage of lands, § 26 
Leases, § 224 
Flooding lands. 

Damages, § 38, p C80 

Issues, pi oof and variance, § 36(8) 

Grants, 

Duties, § 210, p 1054 

Water company of light to lay pipes as ear- 
lying obligation to keep iii, § 309, p 236 
Iriigation distiicts, taxation for, § 333, p 329 
Leases, § 224 

Municipal water works and water districts, mams 
01 pipes, § 242, p 60 
Presciiption, right to make, § 165 
Rate sufficient to cover, § 289, p 176 
Rights of way for irrigation purposes, § 349, p 394 
Spiings, § 91 

System or works, appiopriation, § 186, p 965 
Water pipes, consumer’s contiact with water sup¬ 
ply company, § 279, p 149 

Reparations, rents and charges, excessive payments, 
§307,p 224 

Repeals, rate ordinances, § 286 

Repetition of acts, surface wateis, injunction, § 128, 
p 835 

Replacement, 

Dam, flowage of dams, § 26 
Water metei, § 302, p 211 

Replevin, hostile owneiship of water mams by munic¬ 
ipality, § 242, p 55 ,11 46 
Reply, 

Appiopriation, actions, § 200 
Flooding lands, § 36(7) 

Reports, iiiigation districts, feasibility of organiza¬ 
tion, § 319(2), p 274 

Representative capacity, water distiict taxpayer suing 
to compel restoration of funds wrongfully dis¬ 
bursed, § 243(8) 

Repioduction cost, 

Deteimining reasonableness of rates, § 289, p. 175, 
§ 293, pp 185,189 

Municipal purchase of existing water system, 
§ 238, p 42 

Repudiation of license, prescription, § 162 
Requirements, appropriation, statutoiy origin, § 180, 
p 931 

Res ipsa loquitur. 

Injuries incident to supply and use, § 312, p 246 
Irrigation purposes, liabihties and injuries inci¬ 
dent to supply and use, § 367, p 443 
Subteiranean waters, pollution, § 101, p 784 
Res judicata, 

Appiopriation, judgment, § 203, p. 1029 
Diversion, injunctive proceedings, § 68, p 742 
Irrigation districts, confiimation proceedings as 
to issue and sale of bonds, § 328 
Point of diversion, change, administrative denial, 
§ 189, p 979 

Resale, resident obtaining water from town for re¬ 
sale to others, § 278, pp 139,140 
Rescission, 

Contracts, § 223 

Conveyance of existing water system to munic- 
ipahty, § 237, p, 39 


Rescission—Continued 

Irrigation and ditch companies, fraudulent sale 
of stock, § 343, p 367 

Municipal contiact foi supply of water, § 272 
Water system, contract to pui chase by municipal¬ 
ity, § 237, p 35 

Reservation of juiisdiction, subteiianean waters, 

§ 101, p 787 
Reservations, 

Appropriation, § 369 

Transfers, § 190, p 987 

Aitificial channels, construction and maintenance 
over lands of another, § 130, p 847 
Bed and banks of stream, public grant, § 85 
Conveyance or lease of land, right to supply of 
water for iiiigation purposes, § 357 
Deeds and conveyances, §§ 206, 213 
Flowage of lands, § 27, p 642 
Mortgages, § 218 

Surface waters, easement or right of drainage, 

§ 120 

Reservoir companies, certificates of stock, mortgage, 

§ 218, n 8 

Reservoir storage, appropriation, § 172 

Reservoir structure, modification, § 185, p 958, n 82 

Reservoirs, 

Accumulation and storage on land, §§ 141-143, 
pp 856, 857 

Actions, escaping waters, § 143 
Appropriation, § 170, p 906, n 66 
Appurtenances passing by conveyance, § 217 
Contracts, construction and operation, § 221 
Diversion, tapping, § 61 
Escaping waters, liability, § 141 
Impounding waters, § 141 
Injuries, persons liable, § 133 
Injuries to, § 96 

Irrigation company or ditch constructed for irri¬ 
gation purposes, § 350, p 395 
Irrigation districts, construction, § 321, p 301 
Liability of water company for injuries resulting 
from negligence in construction or operation, 

§ 309, p 238 
Nuisance, § 141 

Right to maintain on land of another, § 142 
Subterranean waters, § 89 

Water districts, authority to construct, § 243(5), 
p 74 

Responsibility, flooding lands, evidence, § 36(9) 
Restaurants, flat water rates, § 299 
Restoration, 

Funds, rates and charges, misapplication of mu¬ 
nicipal funds, § 307, p 220 
Pollution, damages, § 56, p 718 
Premises, expenses, flooding lands, damages, § 38, 
p 683 

Restoration expenses, temporary damage to irriga¬ 
tion ditch recoverable, § 351 
Restoration of water, diversion, § 62 
Restrictions, 

Appropiiation, § 169 
Permit, § 180, p 935 

Municipality to contract for supply of water, 
§ 265, p 116 

Surface waters, artificial drainage, § 116, p 811 
Restiictions on use, mechanical and manufacturing 
purposes, § 372 

Restrictive conditions, leases, § 224 
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Resulting injury, 

Diveision, pleading, § G7, p 731 
Pollution, injunction, § 55, p 711 
Retaining wall, lakes and ponds, § 105, n 87 
Retention of price, municipal purchase of existing 
water system, § 237, p 38 

Retroactive operation, point of diversion, change, 
§ 189, p 978, n. 86 
Return waters, 

Appropriation for irrigation, § 348 
Diversion, changes, § 188 
Secondary appropriation, § 185, p 959 
Revenue certificates, rate contracts between munic¬ 
ipality and security holders, § 287, p 172 
Revenue collections, municipal water works and wa¬ 
ter districts, anticipation, § 241 
Revenue producing entei prise, municipal watei works 
system, § 234, p 26 
Revenues, 

Derived from property, flooding lands, damages, 
§ 38, p 682 

Water districts, application, § 243(6), p 80 
Reversal, appropriation actions, § 204, p 1039 
Re-version, appropriation, ditch and watei lights, 
§ 190, p 984 

Reverter, possibility of, right of way for irrigation 
purposes, title and rights acquired, § 349, p 392 
Revival, 

Granted rights, § 212 

Rates and charges, right to maintain action loi 
collection, § 304, n 82 
Revocation, 

Franchise or privilege of private individual oper¬ 
ating water system, § 245 
Licenses and License tax, ante 
Surface waters, easement or right of diainage, 
§120 

Right of entry, artificial channels, upkeep and re¬ 
pairs, § 130, p 849 

Right of way by necessity, manner of use, § 214, 

p 1062 

Right to divert, § 59 
Right to use, transfer, § 207 
liights, subterranean waters, § 88 
Rights of appropnator, § 173, p 917 
Rights of United States, § 1 
Rights of way, 

Appropriation, § 192, p 989 

Abandonment, § 193, p 1000 
Deeds and conveyances, location, desciiption, 
§ 208 

Extent of rights, § 192, p 992 
Irrigation districts, contracting to obtain, § 321, 
p 299 

Irrigation purposes, § 349, pp 388-395 

Actions to lestrain interference with, § 351 
Municipal supply of water as consideration for, 
§ 278, p 141 

Municipal watei works and watei districts, rights 
and obligations, § 242, pp 54-60 
Obstruction and detention, § 21 
Public seivice water companies, § 255 
Railroads, surface waters, § 115 
Traps, personal injuries resulting from concealed 
danger in irrigation system, § 365, p 434 
Riparian claimant and appropnator, priority, § 173 
Riparian owners, 


Riparian owners—Continued 

Liability of city to for damages resulting fioin 
operation of dams, reservoirs and filtiatiun 
plants, § 309, p 238 

Limited light to use water to irrigate, § 314 
Rights of public as against, § 220 
Riparian rights, §§ 5-14, pp 605-61G 

Abrogation, common-law doctuiie, § 0 
Abuse of privileges, § 11 
Access to stream, § 8 
Accretion, § 76 

From snows, § 9 
Accustomed channel flow, § 9 
Act of God, flowage, § 9 
Actions, § 14 

Adoption, common-law doctrine, § 6 
Adverse claims, § 8 
Adverse possession, § 13 
All water consumed, § 12 
Appiopriation, 

Distinguished from, § 181, p 947 
Modification, § 9 
Appuitenance, § 9 
Appurtenant to lands, § 8 
Artificial channels, § 129, p 844 
Artificial ones, § 12 
Ascertainment by action, § 14 
Bathing, reasonableness of use, § 12 
Beneficial purpose, reasonable use, § 12 
Beneficial use of passing watei, § 9 
Character of stream, reasonableness of use, § 11 
Climatic conditions, reasonableness of use, § 11 
Commercial character ot business, § 12, n 87 
Common law, § 5 

Adoption or abrogation, § G 
Common rights, § 10 
Compensation on deprivation, § 9 
Condition of improvements, i easonableness of 
use, § 11 

Confluence of two branches, § 8 
Constitutional and statutory provisions, § G 
Consumption of all of water, § 12 
Contempt proceedings for violation of decree, 
§ 14 

Continuous hostile claim, § 13 
Contracts, modification of relative rights, § 0 
Conveyance separate from land, § 207 
Cooking, reasonableness of use, § 12 
Custom and usage, reasonableness of use, § 11 
Deeds and conveyances, construction and opoia- 
tion, § 209 

Deepening natural channel, § 42 
Deprivation, due process of law, § 9 
Dereliction, § 78 
Destruction, § 13 
Deteimination by action, § 14 
Diversion, generally, ante 
Divesture, § 13 

Domestic puiposes, reasonableness of use, § 12 
Drainage areas, § 8 
Drinking, reasonableness of use, § 12 
Easements, § 9 

Eminent domain, non-riparian use, § 11 

Equal rights, § 10 

Equitable actions, § 14 

Excessive use, § 11 

Extent, reasonableness of use, § 11 

Fall of water, reasonableness of use, § 11 
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Ripai lan rights—Continued 
Family use, § 12 
Flood waters, § 13 
Formation of stream bed, § 10 
Fionlage on stream, § 8 
Giant, modification, § 9 
Hindeiance of flow, § 9 
Homes, § 12 
Hospitals, § 12 

Hours of labor, reasonableness of use, § 11 

Household uses, reasonableness, § 12 

Incorporeal hereditaments, § 10 

Ini unctions to protect, § 14 

Islands, § 8, n 72 

Lakes and ponds, § 104 

License, modification, § 9 

Local law, § 5 

Location of stream, leasonableness of use, § 11 
Loss, § 13 

Lower riparian owner, § 9 
Malicious use of water piivileges, § 11 
Management of business, reasonableness of use, 
§ 11 

Military use, § 12, n 86 
Municipal corporations, § 8 
Natural flow, § 9 
Natural lakes and ponds, § 104 
Natuial wants, reasonable use, § 12 
Natural wateished, § 8 

Nature of banks, reasonableness of use, § 11 
Natuio of improvement, leasonableness of use, 
§ 11 

Necessities of business, § 11 
Necessity as measure, § 11 
Nonuser, § 13 

Object, reasonableness ot use, § 11 
Obstruction and detention, generally, ante 
Opposite sides of stream, § 10 
Ordinary and usual flow, § 9 
Ownership of bank, § 10 
Paramount soveieign authority, § 9 
Personal property, § 10 
Persons entitled, § 8 
Power to control watei courses, § 7 
Prescription, § 163 
Modification, § 9 

Presumption, acquisition of land, § 10 

Prior settlement or appropriation, § 5 

Piionty of use, § 10 

Piivate corporations, § 8 

Proceedings to determine and piotect, § 14 

Proportional share, § 10, n 31 

Quality of flow, § 9 

Quiet title actions, § 14 

Reasonable exercise of right, § 10 

Reasonable usage, §§ 9, 11 

Regulation of watercourses, § 7 

Reliction or dereliction, § 78 

Remedy at law, § 14 

Reservations and exceptions, construction and op¬ 
eration, § 214, p 1060 
Right to use water, § 10 
Seasonal storage, § 10, n, 31 
Seasonal wash or arroyo, § 8, n 73 
Self-use, § 12 

Separate conveyance, § 207 
Separate tracts, § 8 

Scivants from land by prescription, § 158 


Riparian rights—Continued 
Size of drainage area, § 8 
Size of stream, reasonableness of use, § 11 
Specific amount of water, § 10, n 31 
State of civilization, reasonableness of use, § 11 
Subject matter of use, reasonableness of use, § 11 
Subseivient uses, § 11 
Surface drainage, § 8, n 88 
Surface waters, § 113 
Suspension, § 13 
Swimming pools, § 12, n 87, 90 
Topography, § 8 
Trespasser or intrudei, § 8 
Tiibutary and mam waters, § 8, n 90 
Undimimshed flow, § 9 
Upper riparian ownei, § 9 
Use of watei, §§ 10,12 
Usual flow, § 9 

Vahd appiopriation superior to subsequently ac¬ 
quire, § 173 

Valuable, vested right, § 9 
Varying depth of stream bed, § 10 
Velocity of water, leasonableness of use, § 11 
Volume of water, reasonableness of use, § 11 
Wanton use of water privileges, § 11 
Washing, leasonableness of use, § 12 
Watering animals, reasonableness of use, § 12 
Wind direction, § 8, n 74 
Rival claimants, appropriation, priority, § 184 
Rival companies, public service watei companies, 
lights or privileges, § 252 

River basin, surplus water, buiden of pioof, § 101, 
p 783 

River flats, ownership, § 73 

River regulating districts, creation and power, § 147, 
p 861, n 50 

Rivers, classification, § 2 
Rivulet, 

Classification, § 2 
Subterranean waters, § 86 

Roadbed of railroad, obstruction and detention, § 20 
Roads and highways, 

Artificial channels, bridging, § 130, p 850 
Bridge over irrigating canal or ditch ciossing, 

§ 350, p 396 

Municipal authority, power in respect of laying 
mams, % 242, p. 56 
Protection, dams, § 147, p 860 
Public service water companies, 

Privilege to use, § 250 
Supervision and control in use of, § 256 
Water districts, use of, § 243(5), p 76 
Water system operated by private individual, 
prescriptive rights, § 244 

Rocks, 

Batture, § 77 

Rainwater cairying, § 114, n 62 
Rocky Mountain region, natural watercourses, § 4, 
p 605, n 55 

Rooms, flat rates and charges varying with number 
of, § 298 

Rotating crops, irrigators allowed reasonable latitude 
in changing, § 188 
Rotation, time of use, § 187 
Rubbish, 

Distinguished from sewage, pollution, § 45 
Obstruction and detention, § 17, n 76 
Rules and regulations, appropriation, § 169 
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Run, classification, § 2 

Running of prescriptive period, flowage of lands, § 2G 
Running streams, control resting in state in sovereign 
capacity, § 228 

Running with the land Covenants, ante 
Rural districts, surface waters, § 114, p 805 
Rural property, surface waters, injunction, § 128, 
p 836 

Rust, liability for injuries caused by in water result¬ 
ing from water company’s negligence, § 309, 
p 235 

Safe yield, taking from undeigiound basin in excess, 
§ 100, n 13 
Sale, 

Appiopriation, ante 
Diveision, § 60 

Injunctive relief, § 68, p 735 
Ice, § 384 
Iriigation, ante 

Irrigation and ditch companies, powers, § 345, 
p 376 

Iiligation district, disposition of piopeity, § 321, 
p 301 

Municipal watei works, § 240 
Private water works system, § 246 
Rates and charges, generally, ante 
Spring water, § 91 

Subteiiauean waters, reasonable use doctrine, 
§ 93, p 772 

Water district bonds, § 243(6), p 79 
Water power companies, water or power and sup¬ 
ply to consumers, § 380 
Sale of stock, water power companies, § 378 
Sale of water district pioperty, § 243(5), p 72 
Sales tax, 

Municipal water works and water distiicts, § 241 
Public service water companies, § 262 
Salt content, pollution, § 47 
Salt water, 

Right to inject into well, § 210, p 1049 
Subterranean watei s, pollution, § 97 
Salt water inflow, pollution, § 43, p 688 
Salt water pollution, subterranean waters, buiden of 
proof, § 101, p 784 
Salvaged waters, 

Appropriation, § 181, p 947 
Disclaimer, § 186, p 969, n 39 
Sand, 

Batture, § 77 

Bed and banks of stream, accretion, § 76 
Presence in plumbing system as evidence of neg¬ 
ligence, § 312, p 246 
Sand bar. 

Bed and banks of stieam, removal, § 73 
Obstruction and detention, § 17 
Sand from mining operations, pollution, § 47 
Saturated strata, subterranean waters, use, § 93, 
p 772 

Saturation, artificial irrigation contributing to swampy 
condition of lands, § 333, p 334 
Sawdust, pollution, § 48 

Schedule of amount, iirigation, § 186, p 971 
School lands, rights of way, appropriation, § 192, 
p 990 

Schools and school districts, 

Municipal charge for water furnished to, § 285 
Municipal stipulations for free supply to, § 283, 

p 160 


Schools and school distiicts—Continued 

Municipalities, rights to shut off water supply 
because of rates unpaid by boaid of educa¬ 
tion, § 272 

Presciiptive light to free supply of water, § 283, 
p 159 

Statutory limitations on right to chaige for wa¬ 
tei , § 283, pp 159,160 

Scientific method, appiopiiation, diveision, § 186, 
p 90S, n 33 

Scope ot exclusion, appiopriation, § ISO, p 932, n 30 
Scope of fianchise, public service uatei companies, 
§ 251 

Sci ambling possession, pi esci iption, § 161 
Seasonal flow, appiopiiation, fluctuating question, 
§ 170, p 909 

Seasonal nonuser, appiopiiation, foifeituie, § 193, 
p 908 

Seasonal purposes, 

Flowage of lands, § 26 
Presciiption, § 161 
Seasonal storage, 

Powei puiposes, appropiiation, § 159, p 878, 
n 11 

Riparian rights, § 10, n 31 

Seasonal wash or aiioyo, iipaiian rights, § 8, n 73 
Seasons, 

Iiligation purposes, reasonable use of water, 
§ 314 

Time of year, § 187 

Second foot, appiopiiation, units of measuicmeiit, 
§ 186, p 964 

Second notice, appiopiiation, filing, § 176 
Secondaiy appiopiiation, § 185, p 956 
Secondary fianchise, iriigation company, § 347, p 3tS2, 
n 90 

Secondaiy permits, use of stoied water foi iiliga¬ 
tion puiposes, § 348 
Secondary uses, 

Diversion, § 61 

Mechanical and manufactuiing puiposes, § 372 
Obstruction and detention, § 16 
Seciet interruptions, presciiptions, § 161 
Seciet pioflts, water districts, § 243(5), p 72 
Societ usei, prescription, § 150, p 881 
Secietary of interior. 

Administration of national reclamation act, § 316, 
p 257 

Irrigation woiks, party to construct, opeiate and 
maintain, § 316, p 257 

Rights of way for irrigation purposes, approval, 

§ 349, p 389 

Vested rights of water users as destroyed by ac¬ 
tion of, § 316 

Securities, water meter as alternative to deposit, 
§ 280, p 151 

Secuiity, iirigation district bondholders, § 326 
Security for payment, distribution and supply of wa¬ 
ter for iriigation, § 352, p 407 
Security for performance, municipal purchase of ex¬ 
isting water system, § 237, p 38 
Security holders, rate contracts with municipality, 

§ 287, p 171 

Sediment in water, liability of water company for 
damage to plumbing system and property, § 309, 
p 235 

Sediment on grass, pollution, damages, § 56, p 718 
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Seepage waters, 

Appropriation, 

Joint use of same woiks, § 192, p 993 
Souices of supply, § 181, p 949 
Aitificial irrigation contributing to swampy con¬ 
dition of lands, § 333, p 334 
Cause of action against iriigation district, § 365, 
p 432, n 7 

Constructed woiks, appropriation of watei for 
irrigation, § 348 
Dams, § 154 

Liability for iniuiies, § 29, p 649 
Irrigation districts as acquired to provide prop¬ 
er diamage, § 365, p 432, n 6 
Mortgages, § 218 
Obstruction and diversion, § 96 
Piesciiption, § 164 

Right of United States under reclamation act, 
§ 316, p 258, n 91 

Secondary appiopriation, § 185, pp 958, 959 
Subterranean waters, § 86 

Seizure, arbitrary seizure of irrigation right of way, 
§ 349, p 390, n 23 

Self draining hydrants, liability of watei company 
for failure to put in as in accordance with con¬ 
tract, § 310 

Self-liquidating municipal water system, chaiges by 
receive!, § 275 

Self-use, riparian rights, § 12 

Semiarid country, storage of water by riparian own¬ 
ers, § 314, n 12 

Semiaiid lands, injuries to lands adioining irrigated 
tracts, § 365, p 434 

Semiarid states, natural watei courses, § 4, p 605, n 54 
Semipublic places, surface water flowing off, poisons 
liable, § 125 

Separate acts, pollution, § 52 

Separate proprietors, surface waters, injunction, § 128, 
p 837 

Separate tracts, riparian rights, § 8 
Separate transfer, prior water right, effect, § 190, 
p 985 

Serial bonds, irrigation districts, payment, § 330, n 1 
Service connections, public service rvater compame'b, 
duty to install, § 257, p 108 

Service ditch, appropriation, mea&uiing quantity oi 
amount, § 186, p 964 

Service of process Iiiigation districts, ante 
Service pipes, 

Leakage, collection of rates and chaiges, § 302, 

p 210 

Liability, 

Consumer for injuries caused by leak, § 309, 
p 237 

Negligent construction, § 309, p 236 
]VIunicipal water works and water districts, cost 
of installing, § 242, p 57 

Piopeity included in municipal purchase of ex¬ 
isting water system, § 237, p 38 
Repair, consumer’s contiact with water supply 
company, § 279, p 149 

Serviceable to persons along lands of flowage, § 4 
Services rendered, iirigation districts, contracts to 
pay foi, § 321, p 299 

Servitude, distribution and supply of water for irii¬ 
gation, § 352, p 405 

Servitude on original title, prescription, § 165 


Set-off, 

Actions by or against municipality on water sup¬ 
ply contiact, § 276, p 135 

Rates and chaiges, proceedings for collection, 

§ 304 
Setting aside, 

Iirigation district dissolution proceedings, de¬ 
fault of creditor, § 338 

Irrigation districts, levy or assessment of taxes, 

§ 335, p 345 

Seven years, prescription, § 160 
Several liability, pollution, § 52 
Severance, 

Right to supply water from land, § 357 
Water light from lands, § 207 
Seveianee of tenements, 

Ram water and eavesdrip, § 124, n 37 
Surface waters, § 120 
Sewage, 

Emptying into subteiranean stieam, evidence, 

§ 101, p 784 
Pollution, § 45 

Surface waters, discharge, § 123 
Seweis, 

Emptying into private canal, § 129, p 845, n 96 
Limitations on light to charge for water used to 
flush, § 283, p 160 

Municipal operation of water woiks system for 
flushing as exercise of governmental power, 

§ 241 

Municipal water works system combined with, 
allocation of revenue, § 234, p 27 
MumciiDality using water acquired by appropria¬ 
tion in as required to purify and letuin to 
stream, § 230 

Taxation as not authorized to raise money to 
construct, § 243(7), p 83, n 58 
Watei district as authorized to construct and op¬ 
erate, § 243(5), p 71, n 60 

Shallowness of water, lalces and ponds, § 103, n 70 

Share-contract, appiopi ration, § 181, p 947 

Share croppers, flooding lands, parties to actions, 

§ 36(6) 

Shoie, bed and banks of stieam, § 72 
Shortage of supply, 

Distribution and supply of watei for iirigation, 
piiorities, § 354 

Prorating distribution and supply of water for 
Iirigation, § 359 

Shortages, appropriation, priority, § 183 
Sickness, pollution, damages, § 56, p 710 
Sickness in family, 

Flooding lands, damages for, § 38, p 681 
Surface waters, actions for damages, § 127, p 834 
Signatures, 

Iriigation district bonds, § 324, p 310 
Petition for creation of water district, § 243(2), 
p 64 

Similaiity of conditions, consideiation in dctcimining 
leasonableness of rates and charges, § 293, p 184 
Simultaneous conveyances, severance ot titie, § 207, 
n 56 

Simultaneous diversions, § 187 

Single recovery, pollution, damages, § 56, p 710 

Single unit water rate, applicability, § 299 

Sink hole, deflection of surface wateis, § 101, p 780 

Sinking funds, water distxicts, § 243(6), p 77, n 16 
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Situation of premises, obstruction and detention, § 21 
Situs of water right, appropriation, § 181, p 947 
Size, 

Drainage area, riparian rights, § 8 
Natural watercourses, § 4, p 597 
Stream, 

Riparian rights, reasonableness of use, § 11 
Unreasonable diversion, § 61 
Skill, bridges, culverts, etc, construction, § 20, p 629 
Skillful conduct of business, pollution, defenses, § 54 
Slaughterhouses, pollution, § 49 
Shding scales, rates and charges, § 299 
SUght injury, flooding lands, injunction, § 37, p 674 
Shme from ore reduction mills, pollution, § 52, n 98 
Sloughs, 

Artificial channels, § 130, p 847 
Classification, § 2 
Surface waters, § 112, n 91 
Small body of standing or stagnant water, § 2 
Small communities, rates and charges, § 297, p 202, 
n. 33 
Snows, 

Appropriation, sources of supply, § 181, p 949 
Nuisance, § 124 
Source of supply, § 4, p 598 
Surface waters, § 112, n 89 
Social needs, prior appiopnation, § 168 
Soil, rainwater cairying, § 114, n 62 
Soil peculiarities, subterranean waters, § 86 
Sole contiol for mutual benefit, piesciiption, § 159, 
p 879 

Sole proprietorship, lakes and ponds, § 107, n 10 
Sole source of supply, diversion, § 61 
Solid matter, pollution, § 43 
Source, 

Natural watercouises, § 4, p 596 
Pollution, § 43, p 690 
Sources of supply. 

Appropriation, tributaries, § 181, p 949 
Deeds and conveyances, rights and piivileges, 
§ 210, p 1049 

Lakes and ponds, § 103, n 70 
Natural watercourses, § 4, p 598 
Water for municipality, § 265, p 117 
Source of title, prescription, § 163 
Source ot watercourse, spiing, § 91 
Sovereign states, interstate sti earns, § 170, p 911 
Sovereignty, § 1, n 9 

Power to control or regulate watercourses, § 7 
Sparsely settled communities, right and duty of wa¬ 
ter companies to supply, § 278, p 144 
Special administrative aiea, municipal water dis¬ 
tricts, § 243(1) 

Special agreements, appiopnation, joint ownership, 
§ 173, p 920 
Special assessment, 

Natuie of lien for water lates and chazges, § 308, 
p. 231 

Water districts, § 243(7), p 84 
Special assessment lien, iiiigation district bonds, 
§ 326, n 39 

Special charters, light to supply water under, § 278, 
p 345 

Special contiacts, 

Fixing disciiminatory rates, § 297, p 204 
Municipality with individual consumers in estab- 
lifehiuent of lates, § 286 


Special damages, 

Depiivation of water, § 34 
Pollution, § 56, p 721 

Pleading, § 54, p 703 
Subterranean wateis, § 102 

Proceedings and relief, § 101, p 783 
Special defenses, flooding lands, pleading, § 36(7) 
Special duty, artificial channels, maintenance, § 130, 
p 849 

Special election, irrigation distiicts, bond issues, § 323 
Special findings, 

Flooding lands, § 36(10) 

Point of diversion, application for chingo, § ISO, 
p 983 

Pollution, damages, § 54, p 710 
Special injury, flooding lands, abatement of dam as 
public nuisance, § 37, p 677 
Special interest, irrigation district, qualifications of 
petitioners for organization, § 319(2), p 271 
Special legislative act, dams, § 147, p 861 
Special mention, appurtenances passing with convey¬ 
ance, § 217 

Special method, appropriation, § 174 
Special plea, surface wateis, actions for damages, 
§ 127, p 829 
Special proceedings, 

Dams, removal, § 149 

Right of way foi iriigation purpo'^es, acquisition, 
§ 349, p 391 

Special light, pollution, § 43, p 6S7 
Special seivices, contiact of rates with patrons, § 287, 
p 169 

Special taxes, irrigation districts, local impio\ements, 
§ 333, p 328 

Specific amount of water, riparian rights, § 10, n 31 
Specific peifonnance. 

Contracts, § 225, p 1073 

Municipal puichase of existing water system, 
§ 237, p 39 

Municipal water contract against water company, 
§ 276, p 134 

Specification, appropriation, time foi performance, 
§ 180, p 939 

Specification of purpose as measuie ol quantity, § 210, 
pp 1053, 1054 
Speculation, 

Appropriation, § 172 
Puipose, § 175 

Subterranean waters, pioceedings and relief, 
§ 101, p 781 
Speculative damages, 

Diversion, § 69 
Flooding lands, § 38, p 681 
Spouts, rain water and eave&drip, § 124 
Springs, 

Appropriation, § 170, p 007 
Appurtenances passing by conveyance, § 217 
Artificial channels, diversion, § 130, p 847 
Contracts, 

Construction and oporatio-n, § 221 
Preventing performance, § 22.", p 1073, n 
46 

Deeds and conveyances, interest < r*»ated, § 210, p. 
1049 

Destruction, § 93, p. 771, n 12 

Evidence, grants of right to use, § 225, p 1076 

Granted rights, right to terminate, § 212 
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Springs—Continued 

Increase in flow, piescnption, § 165, n 70 
Injuries to, § 96 
Incenses, § 219 

Weight and sufficiency of evidence, § 225, 
p 1077 

Manner of use, reseivations and exceptions, § 211. 

p 1062 

Mortgages, § 218 

Pollution, instructions to jury, § 101, p 781 
Prescription, § 164 
Public land, § 91 

Puipose of use, reservations and exceptions, § 214, 

p 1062 

Reservations and exceptions. 

Construction and operation, § 214, p 1060 
Grants, § 213 
Right to take from, 

Grant, § 207 
Interest created, § 209 
Source of supply, § 4, p 598 
Appropiiation, § 181, p 949 
Use, injunction, § 225, p 1074 
Spunkier system, assessment of fuiuituio waiehouse 
for water hre line service, § 285, n 89 
Spi inkling puiposes, use of hydiants for, § 270 
Sprinkling stieets, contract limitations foi right to 
charge for water used for, § 283, p 160 
Squatters, appropriation, peisons who may, § 171 
Squatter’s rights, sale or lelease, § 190, p 986, n 15 
fcJtables, pollution, offensive matter, § 55, p 716 
Stagnant nature, dams, § 148 
Stagnant pools, natural watercourses, § 4, p 602 
Standards, 

Classification of lates and chaiges, § 297, p 201, 
n. 14 

Oidinance prohibiting sale for human consump¬ 
tion of water containing certain elements or 
compounds, § 280, p 154 
Standing water, § 1 

State agencies, irrigation districts, § 318, p 265 
State authoiities, 

Consent to acquisition of existing water system 
by municipality, § 236 

Exercise of power to regulate water supply to 
public, § 280, p 152 
State board of health, 

Approval of municipal contract, § 265, p 119 
Consent to acquisition of public water supply, 
§ 229 

Orders piotectmg public water supply, review 
of, § 232, p 20 
State commission or board, 

Appropi lation, 

Actions, transfer or leference, § 203, p 1022 
Jurisdiction, § 195 

Municipal water works and water districts, regu¬ 
lation or control, § 234, p 24 
Pollution, § 45 

Violation of orders as defense to action iby water 
company against municipality, § 276, p 135 
State control, public water supply, § 229 
State engineer. 

Appropriation, actions, 

Findings, § 203, p 1024 
Parties, § 199 
94 C J.a—78 


State engineer—Continued 

Findings presumed correct on appeal, § 204, p 
1039 

Presumption, performance of statutory duties, 

§ 201, p 1013 

Rates and chaiges, assessments, § 297, p 205 
State forest preserve lake, acquisition of watei foi 
public supply, § 228 
State government, 

Appiopnation, authority and control, § 169 
Rights and title of appropriatoi, § 173, p 917 
State grant, bed or banks of stream, § 85 
State hospitals, statutoiy limitations on right to 
charge for water, § 283, p 159 
State lands, 

Irrigation lights of way, § 349, p 389 
Rights of way, appiopnation, § 192, p 990 
State liability, obstruction and detention, § 22 
State of civilization, iipaiian rights, reasonahlenesb 
of use, § 11 

State of efficiency, artificial channels, maintaining, 

§ 130, p 840 

State of nature, natural watei courses, § 4, p 596 
State officers, appro^al of municipal contract, § 265, 

p 118 

State regulations. 

Rates, municipal supply of water, § 275 
Water works system owned and operated by pri¬ 
vate individual, § 246 
State rights, § 1 

Bed and banks of stream, § 71 
Lakes and ponds, beds and banks, § 107 
State tax, municipal contract foi supply of watei, 

1 emission or payment under, § 268 
Statement, appropriation, accompanying application, 

§ 180, p 937 
States, 

Diversion, § 59 
Pollution, liability, § 52 

Regulation and contiol of public water supply, 

§ 220 

Status, 

Public service water companies, § 247 
Quasi public irrigation and ditch companies, § 347 
Status of stream, dams, § 145 

Statute of frauds, rights of way, appiopnation, § 192, 
p 990 

Statute of limitations Limitation of actions, gen- 
eially, ante 

Statutory provisions Constitutional and statutoiy 
provisions, generally, ante 

Stealing, rates and chaiges, wrongfully taken watei, 
§ 306 

Steam mill, flooding lands, issues, proof and variance, 
§ 36(8) 

Sterilized sewage, pollution, § 45 
Stipulated rents oi lentals. 

Action by water company against municipality 
to recover, § 276, p 133 
Fire hydrants, § 270 
Stipulated supply, contracts, § 221 
Stipulations, 

Appiopnation, actions, judgment, § 203, p 1024 
Artificial channels, upkeep and repairs, § 130, 
p 849 

Flooding lands, damages, § 38, p 683 
Flowage of lands, § 25, p 639 
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Stipulations—Continued 

Municipal purposes, cliarge for water used for, 
§ 283, p 160 

Rates and charges, § 287, p 167 
Sale of water for irrigation, contracts with con- 
sumers, § 361, p 421 

Subterranean waters, judgment, § 101, p 787 
Stock and stock ceitificate, iiiigation and ditch com¬ 
panies, § 343, pp 365-374 

Stock issue, rates and chaiges, consideiation in de¬ 
termining reasonableness, § 293, p 188 
Stock watering, artificial lake, § 129, p 844 
Stockholders, 

Appropiiation, actions, parties, § 199 
Iriigation companies, right to supply, § 353 
Municipal coiporation and piivate water supply 
coiporation, § 234, p 26 
Public service water companies, § 248 
Stone, batture, § 77 

Stop boxes, liability of water companies for mjuiies 
resulting fiom condition, § 309, p 238 
Stoiage, §§ 141-143, pp 856, 857 

Appropriation for direct iirigation, § 348 
Diveision, § 60 

Municipal use of natural facilities, § 242, p 57 
Stoiage in reservoir, appropriation, § 172 
Storage of watei, ripaiian owners, § 314, n 12 
Storage purposes, appropriation, § 186, p 972 
Stoiage reservoirs, municipality imposing require¬ 
ments of on water company as condition of sup¬ 
ply, § 282 

Stored waters, appropiiation, capture and diversron, 
§ 181, p 950 

Storehouses, rates and chaiges, basis of family or in¬ 
dividual business units, § 302, p 212, n 46 
Storing water, § 15 
Stoim waters, 

Appi op nation, § 17Q, p 906 
Artificial channels, § 130, p 847 
Persons liable for damages, § 125 
Storms, 

Bleak in iriigation canal causing damage to 
adjoining lands, § 365, p 433, n 11 
Extraordinary stoims and floods, geneially, an¬ 
te 

Flo wage of lands, liability for injuiies, § 29, p 
649 

Stranded property, bed and hanks of stieam, § 82 
Stianger to instrument, flowage of lands, § 27, p 644 
Streams, 

Aitificial channels, § 130, p 847 

Changing course, injuries from, § 134 
Chaiactei of stream, geneially, ante 
Classification, § 2 

Refuse and filth, pollution, § 43, p 688 
Stieets and alleys, 

Aitificial channels, bridging, § 130, p 850 
Municipal authority, power in lespect of laying 
mams, § 242, p 56 

Municipal contract for use of, § 265, p 110 
Peiinit to open paved street foi premises on, 

§ 280, p 153 

Public set vice water companies, privilege to 
use, § 250 

Suifaco water flowing off, persons liable, § 125 
Water districts, use of, § 243(5), p 76 


Streets and alleys—Continued 

Water system operated by private individual, pre- 
sciiptive lights, § 214 

Stiip milling, public and municipal water supply, pie- 
vention of pollution, § 232, p 20, u 15 
S tinctures, 

Dams, generally, ante 
Diveision, evidence, § 68, p 740 
Subdivision, aitificial lake, § 129, p 844 
Subdivision assessment, iirigation distiicts, § 331, p 
338 

Subdivision owners, advancement, cost of installing 
municipal watei mains, § 242, p 59 
Subflow of surface stream, appropriation, § 170, p D06 
Subiriigation, § 186, p 971 

Subject matter, riparian lights, reasonableness ot 
use, § 11 

Submission to voters Municipal water woiks and 
districts, ante 

Subiogation, lates and charges, purchaser at sher¬ 
iff sale, § 304, n 80 

Subsequent appropriation, notice of adverse claim, 
§ 159, p 881, n 53 
Subsequent purchasers, 

Appropiiation, tiansfeis, § 190, p 986 
Flooding lands, defenses, § 36(5) 

Dien for rates and chaiges, knowledge, § 308, 
p 232 

Sale ot water for irrigation, rates and chaiges, 
§ 363, p 428 

Subservient uses, riparian rights, § 11 
Substantial character, appiopi ration, construction 
work, § 180, p 940, n 33 

Substantial existence, natural watei courses, § 4, p 
596 

Substantial injury, flooding lands, injunction, § 37, 
p 674 

Substantial invasion, piescription, § 159, p 882, n 70 
Substitute artificial channels, § 133, n 3 
Substitute for taxes, rates and chaiges as, § 284 
Substitute method, appiopiiatioii, § 174 
Sub-surface flow, piesciiption, § 164 
Subteiranean waters, §§ 86-102, pp 761, 789 
Abandonment, intent, § 101, p 786, n 29 
Absolute test of ownership, § 90 
Actions at law, § 99 

Obstruction or diversion, § 96 
Actual damages, § 102 
Adjoining landowneis, use, § 93, p 772 
Admissibility of evidence, proceedings and lelicf, 
§ 101, p 784 

Allowing to run to- waste, § 95 
Amount of use, § 93, p 767 
Annoyance, compensation, § 102 
Appropriation, § 170, p 906 
Appropnative right, § 88 
Arresting and collecting, diversion, § 01 
Artesian basins, §§ 89, 92 
Artificial causes, § 90 

Assignment, cause of action tor pollution, § 101, 
P '3i83 

Available supply, § 86 
Avoidable injury, § 93, p 771, n 14 
Bed and banks of stream, § 89 
Burden of proof, proceedings and lelief, § 101, p 
783 

Captuie, § 90 
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Subterranean wateis—Continued 
Cesspool, pollution, § 97 
Channel, § 86 

Ciicumstantial evidence, proceedings and lelief, 
§ 101, p 785 

Cities, pioceedings and relief, § 101, p 780 
Classes, § 86 
Clay, § 88 

Climate peculiarities, § 86 
Coal, § 88 

Common basin, use, § 93, p 772 
Common law, § 86 

Common-law doctiine, owneiship, § 93, p 770 
Common pool, § 93, p 772, n 27 
Common questions, proceedings and relief, § 101, 
p 780 

Compensation for annoyance, § 102 
Complaint in mtei vention, § 101, p 783 
Component parts, § 88 

Condition of pipe, partition deciee, § 101, p 787 
Conflicting rights, action to deteimine, § 101, p 
780 

Conjecture, pioceedings and relief, § 101, p 781 
Contiol, § 90 

Coi relative rights doctrine, § 93, p 772 
Couise of flow, § 93, p 7G9 
Cieosote, souice, § 101, p 781, n 53 
Cl ops, 11 ligation, § 93, p 768 
Damages, ante 

Deeds and conveyances, interest cieated, § 209 
Definite channel, § 86 
Definition, § 86 

Demurrer to the evidence, § 101, p 786 
Density of population, § 86 
Depletion of supply, judgment, § 101, p 786 
Destruction of spiing, § 93, p 771, n 12 
Diversion, ante 

Easements, veidict and findings, § 101, p 782 
Emeigency, suspension, operation of iniunction, 
§ 100 

Eminent domain, § 88 
Escapes, § 90 

Estoppel, injunctive relief, § 100 

Evidence, pioceedings and relief, § 101, p 783 

Excavations, making, § 96 

Excessive diversion, damages, § 102 

Exhausting community supply, § 93, p 772, n 21 

Expense, 

Development, § 100 
Estoppel, § 100 
Extent of use, § 93, p 767 
Extractions, reasonable use, § 93, p 772 
Findings of fact, proceedings and relief, § 101, p 
782 

Flowing waters, § 89 
Use, § 93, p 769 
Gas, pollution, § 97 
Giavel, § 88 
History, § 86 

Human consumption, well water, fitness, instruc¬ 
tions, § 101, p 781 
Impounded from springs, § 91 
Impurities, introducing, § 99 
Incidental damages, § 102 
Infiltiatmg water, § 86 
Injunction for diversion, pollution, etc, § 100 


Subterranean wateis—Continued 
Inj ones. 

Actions, § 98 

Wells, or spiings, § 93, p 708 
Instructions to jury, pioceedings and relief, § 101, 
p 781 

Iiiigation of Cl ops, § 93, p 768 

Judgment, pioceedings and lelief, § 101, p 786 

Juiisdietion, reservation, § 101, p 787 

Knowledge of flow, § 93, p 769 

Uaches, injunctive lelief, § 101, p 780 

Lakes, § 89 

Liability for diveision, § 96 
Limitation on use, § 93 
Location of flow, § 93, p 769 
Loss of interest, § 101, p 786, n 30 
Alalice, use, § 94 

Malicious injuiy, punitive damages, § 102 

Measuie, damages, § 102 

Migiatory chaiacter, § 00 

Money loss, § 100 

Motive, use, § 94 

Municipality as having lights of owner, § 226 
Natuial resouiCGs, § 95 
Nature, § 86 

Natuie of use, § 93, p 767 
New spring, § 91 
Nominal damages, § 102 
Nonwasteful use, § 93, p 770 
Nuisance, ante 
Obstruction, § 96 
Oil, § 88 

Pollution, § 97 

Oil pipe leak, pollution, § 101, p 781 
Oozing wateis, § 86 
Oveidraft, injunction, § 101, p 780 
Oveilying lights, § 88 
Owneiship, § 93, p 770 
Part of soil, § 90 

Paities, proceedings and relief, § 101, p 780 
Paitition deciee, % 101, p 787 
Peimanent channel, § 89 
Permanent damages, § 102 

Place of rise and flow, evidence, § 101, p 786, n 31 

Pleading, pioceedings and lelief, § 101, p 782 

Pollution, ante 

Population density, § 86 

Possession, § 90 

Presciiption, § 164 

Presciiptive lights, §§ 88, 90 

Presumptions, proceedings and relief, § 101, p 783 

Presumptions as to nature, § 87 

Prior pollution, evidence, § 101, p 784 

Proceedings and relief, § 101, p 780 

Property right, § 90 

Public policy, waste, § 95 

Public use, § 100 

Punitive damages, § 102 

Questions of law and fact, § 101, p 780 

Quiet title, evidence, § 101, p 785 

Rain waters, § 86 

Real property, § 88 

Reasonable use, § 93, p 707 

Proceedings and relief, § 101, p 780 
Reasonable use doctrine, § 93, p 771 
Regulations for use, judgment, § 101, p 786 
Reservation of juiisdiction, § 101, p 787 
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SulDterranean waters—Continued 
Reservoirs, § 89 
Injury to, § 96 
Right to take, grant, § 207 
Rights, § 88 
Rivulets, § 86 
Salt water, pollution, § 97 
Saturated stiata, use, § 93, p 772 
Seepage, § 86 

Seepage water, obstruction and dneision, § 96 
Sewage, emptying, evidence, § 101, p 784 
Soil peculiarities, § 86 

Sources of supply, appiopiiation, § 181, p 950 
Special damages, § 102 

Proceedings and relief, § 101, p 783 
Speculation, pioceedings and rebel, § 101, p 781 
Springs, generally, ante 
State boards, powers, § 93, p 769 
Stipulations, judgment, § 101, p 787 
Surplus, § 100 

Suspension, operation of injunction, § 100 
Temporary damages, § 102 
Terms, judgment, § 101, pp 786, 787 
Title, § 90 

Tributary to stream, § 89 
Underground basins, § 92 
Underground streams, § 80 
Vein, § 86 

Verdict, proceedings and lelief, § 101, p 782 
Wandeiing charactei, § 90 
Wanton injuiy, punitive damages, § 102 
Waste, post 
Wateished, § 89 

Weight and sufficiency of evidence, proceedings 
and lelief, § 101, p 7So 
Well-known channel, § 89 

Well water, fitness for human consumption, in¬ 
structions, § 101, p 781 
Wells, § 90 

Injuiy to, I 96 

Suburb, 

Distributing system leselling water, § 297, p 205, 
n 60 

Fire piotection service, rates and charges, § 285, 
n 90 

Service, rates and charges, § 297, p 202, n 24 
Successive actions, 

Diversion, § 67, p 729 

Flooding lands, continuing inj'unes, damages, § 38, 
p 683 

Obstruction and detention, flooding, § 36(1) 
Successive appropriations, § 183, p 9oG 
Successive floodings, flowage of lands, § 26, p 96 
Successive recoveiy, pollution, damages, § 56, p 719 
Successive suits, surface waters, damages, § 127, p 827 
Successors of giantor, easements, § 210, p 1056 
Suffeiance user, piesciiption, § 162, n 74 
Sufficiency, appiopnation, conveyance, § 190, p 985 
Sufficiency of supplies, municipal contract with pri¬ 
vate consumer, § 279, p 148 
Summary proceedings, pollution, § 53 
Supei imposing iiiigation districts on another, f 319(1) 
Supei iiitendent of irrigation, administration of laws, 
§ 315 

Super zor, Lake Superior, § 103 
Superior right, 

Appropriation, fiist in time, § 183 
Prior buildoi, dams, § 147, p SCO 


Superioiity, valid appropriation to subsequently ac¬ 
quire iipaiian lights, § 173 
Supervision, uiigation, § 315 
Supplemental petition, pollution, § 54, p 704 
Supplemental statement, appropiiation, application for 
permit, § 180, p 965 
Supply, artificial channel, § 129, p 844 
Supply and distribution of water, §§ 264-283, pp IIG- 
161 

Abandonment, municipal contract, § 272 
Actions and proceedings by and against munici¬ 
pality, § 276, pp 133-138 
Adequate supply, § 278, p 145 
Adjoining municipality, § 265, p 118 
Amount of compensation, nonconti actual or im¬ 
plied conti actual duty to pay tor water fur¬ 
nished, § 274, p 129 
Annual contract of municipality, § 268 
Approval, district, state or federal officcis, § 265, 

p 118 

Assignments and municipal contracts, § 271 
Authority, 

Municipal officers to contract, § 279, p 147 
Municipality to contiact, § 265, pp llC-119 
Benefit of consumers, conti acts of municipalities 
for, § 279, p 146 
Bids and deposits, § 266 
Breach of municipal contiact, § 273 
Certiorari, leview of municipal water supply con¬ 
tract, § 276, p 133 

Charges by receiver of self-liquidating municipal 
water system, § 275 

Charter limitations on right to charge, § 283, p 
159 

Compensation, implied authority of municipality 
to pay, § 268 

Conditional payments, hydrant and h>diant rent¬ 
als, § 270 

Conditions of contract, f 268 
Constiuction of municipal contracts, § 271 
Consumers, 

Contracts of as municipalities with or for ben¬ 
efit oi, § 279, p 146 

Municipality pin chasing water for u'-.e of cit¬ 
izens as, § 275 

Contiguous municipalities, § 265, p 118 
Contracts, 

Between water companies, § 282 
Failure to furnish, action, § 225, p 1073 
Municipalities, § 265, pp 116-119 

Benefit of consumers, § 279, p 146 
Municipalities with consumers, § 279, p 146 
Terms and conditions, § 268 
Conversion, tort liability of municipality, § 276, 
p 133 

Covenant runnmg with land, § 279, p 147 
Credit of municipality, pledge for supply, § 265, 
p 117 

Defective contract, ratification, § 267 
Defenses, action by or against municipality, § 276, 
p 134 

Dependent covenants, municipal contracts, § 271 
Ileposits, § 266 

District officers, appxoval of municipal contract, 
S 265, p. 118 
Duration, 

Municipal contract, § 268 

Service, private consumers, § 279, p. 148 


1236 



WATERS 


Supply and distiibution of watei—Continued 

Equitable remedy of municipality against water 
company, § 276, p 134 

Exhaustion of municipal authoiity to contiact, 
§ 265, p 117 

Extension of municipal contract, § 268 
Federal officeis, appioval of municipal contiact, 
§ 265, p IIS 

Fedeial taxes, remission oi payment under munic¬ 
ipal contiact, § 268 

Force or pressuie, municipal contiacts, § 26S 
Foim of action, breach of contiact, § 276, p 134 
Form of municipal contiact, § 260 
Fraud, ordinance piocuied by, § 266 
Fiee supply, § 283, p 158 
Obligation to pay, § 274 

Function of obligations, municipality purchasing 
water system, § 279, p 147 
Furnishing water directly to municipality, § 205, 
p 119 

Further or other supply of municipality, § 265, 
p 119 

Greater supply at less ptassure, § 273 
Hydrant and hydrant rentals, § 270 

Obligation of municipality to pay as affected 
by puiity and quality of water, § 269 
Implied obligations, § 274 

Improvement of water system, obligation to pay 
hydiant rentals as dependent on, § 270 
Indefinite term, municipal contiact, § 268 
Independent covenants, municipal contiacts, § 271 
Injunctions, right to prevent municipality or of¬ 
ficers from shutting off water supply, § 270, 
p 133 

Invalid 01 durances, § 266 

Kind of meter designated to be used, § 280, p 151 
Mandamus to compel supply of water to municipal 
parks, § 276, p 133 

Modification, municipal contract, § 272 
Monopolies, contracts of municipalities, § 265, p 
117 

Municipal contracts with other municipalities, 

§ 265, p 118 

Nominal charge, § 283, p 158 
Noncontiguous municipalities, § 265, p 118 
Noncontractual obligations, § 274 
Operation as municipal contracts, § 271 
Ordinance procured by fiaud, § 266 
Payment, 

Hydiant rentals, § 270 
Taxes, § 268 

Performance of municipal contiact, § 273 
Pledge of municipal credit, § 265, p 117 
Portion of town, § 265, p 117 
Power of municipality to contiact, § 265, pp 116- 
119 

Pressure, municipal contracts, § 268 
Private consumeis, § 277 
Pi orating of supply, § 359 

Public utilities commission, regulation and mu¬ 
nicipal contract, § 268 
Purity and quality of water, J 269 
Quantity of water, municipal contiacts, § 268 
Rates, § 275 

Municipal contract with other parties, § 268 
Noncontractual and implied contractual duty 
to pay for water furnished municipalily, 
i 274 


Supply and distribution of water—Continued 
Ratification, defective contiacts, § 267 
Receiveis, chaiges, self-liquidating municipal wa¬ 
tei system, § 275 

Referendum, rate i egulation subject to, § 275 
Refusal to supply for nonpayment of rates and 
charges, § 305 
Regulation, 

Rates by municipality, § 275 
Supply and use, § 280, pp 149-154 
Remission of taxes, § 268 
Renewal of municipal contract, § 268 
Rescission, municipal contract, § 272 
Restiictions by contracts, § 265, p 118 
Sale of goods, § 279, p 147 

Water company to private consumer, § 270, p 
148 

Shutting off supply for violation and regulation, 
§ 280, p 151 

Source of supply, § 265, p 117 
State officers, approval of municipal contiact, 
§ 265, p 118 

State 1 egulation, rates of municipal watei supply, 

§ 275 

State regulatory agency, abrogation of municipal 
contiact, § 272 

State tax, iemission or payment accoiding to mu¬ 
nicipal contiact, § 268 

Statutory limits on light to charge, § 283, p 159 
Statutory obligation to furnish water, § 274 
Sufficiency of supply, water company’s contiact 
with private consumer, § 279, p 149 
Teims ot contracts, § 268 

Use of stieets, muniapal contracts, § 265, p 119 
Water commissioners board, contracts, § 265, p 
119 

Watei company by municipality, § 282 

Water company contract with private consuniei, 

§ 279, p 149 

Watei supply commission, 

Power and authority to contract with munici¬ 
pality, § 265, p 118 
Rates, power to determine, § 275 
Supplying water for irrigation as public use, § 315 
Supporting water of surface stream, appropiration, 

§ 170, p 906 

Sureties, irrigation districts, contractors’ bonds, § 321, 

p 302 

Surface drain, § 112, n 91 
Surface drainage, 

Pollution, § 46 

Public and municipal water supply, § 232, p 
21 

Riparian rights, § 8, n 88 

Surface elevation of island, flooding resulting fioni 
raising, § 19 

Surface of eaith, beneath, § 2 
Surface waters, §§ 112-128, pp 799-841 
Abandonment, drainage right, § 120 
Acceleration of flow, § 116, p 815 
Accumulations, ante 
Actions, §§ 126-128 

Act of God, § 127, p 829 

Admissibility of evidence, § 127, p 829 

Answer, § 127, p 829 

Appeal, § 127, p 832 

Attorney fees, § 127, p 833 

Breach of contiact, § 127, p 834 
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Surface waters—Continued 
Actions—Continued 

Bui den of proof, § 127, p 829 

Complaint, § 127, p 828 

Damages, § 127, pp 827, 833 

Declaration, § 127, p 828 

Defenses, § 127, p 827 

Evidence, § 127, p 829 

Findings of fact, § 127, p 832 

Future damages, § 127, p 827 

Geneial denial, § 127, p 829 

Injunction, § 128, p 835 

Insti actions to juiy, § 127, p 832 

Issues, proof and variance, § 127, p 829 

Judgment, § 127, p 832 

Limitations, § 127, p 828 

Parties, § 127, p 828 

Petition, § 127, p 828 

Plea, § 127, p 829 

Pleadings, § 127, p 82S 

Presumptions, § 127, p 829 

Questions of law and fact, § 127, p 831 

Special plea, § 127, p 829 

Successive suits, § 127, p 827 

Veidict, § 127, p 832 

Weight and sufficiency of evidence, § 127, p 
829 

Adverse use, % 113 
Appropriation, § 113 , § 170, p 906 

Capture and diversion, § 181, p 950 
Artificial drainage, § 116, p 811 
Reasonable use, § 116, p 813 
Artificial obstruction of drainage, § 114, p 805 
Artificial ponds, tanks or waiei mams, § 112, n 91 
Bavou, § 112, n 91 
Body of water, § 112 
Bog, § 112 

Artificial drainage, § 116 
Bona fide purchaser, drainage rights, § 120 
Building eaves, § 112 
Change of place, discharge, § 116, p 813 
Charactei, loss, § 112 
Cities, natui al drainage, § 114, n 26 
Civil law, natural drainage and obstruction, § 114 
Collection, § 113 
Common enemy, § 114, p 806 
Condemnation, drainage for public use, § 114, p 
805 

Consent, increase of flow, § 116, p 813 
Contempt, failure to close up dram, § 128, p 841 
Contracts, easement or right of drainage, § 120 
Conti actual right to obstruct natural flow, § 122 
Corporeal hereditament, § 113, n 14 
Course or channel, § 112 
Creation, right of drainage, § 120 
Damages, ante 
Definition, § 112 

Deflection into sink hole, § 101, p 780 
Diffused surface waters, § 112, n 91 
Ditfusion, § 112 
Discharge in body, § 116, p 815 
Discliaige into natural watercourse or depres¬ 
sion, § 117 

Ditches, collection in body and discharge, § 116, 
p 815 

Ditching, § 114, p 805 
Drainage, § 112 


Surface waters—Continued 
Duties, § 113 

Easement, natural diainage, § 114 
Eaves of buildings, § 112 
Eavesdrip, § 124 
Embanking, § 114, p 805 
Evaporation, § 112 

Extiaordinary rainfalls, § 114, p SOS, n 58 
Falling 1 am, § 112, n 89 
Flood waters, § 19 

Distinguished, § 112 
Forfeiture, drainage rights, § 120 
Grant, 

Drainage, § 114, p 805 
Easement or right of drainage, § 120 
Impounded waters, § 112, n 91 
Improper drainage, actions, § 127, p S27 
Increase of flow, § 116, p 813 
Injunction, § 128, pp 835, 839 
Knowledge of conditions, § 114, p 805 
Land-locked basin, artificial diainago, § 116 
Law of giavity, § 112 
Liabilities, § 113 
License, 

Drainage, § 114, p 805 
Easement or right of diamage, § 120 
Loss, § 112 

Drainage rights, § 120 
Manner of discharge, change, § IIC, p 813 
Marsh, § 112 

Artificial diamage, § 116 
Maxims, § 116, p 813 
Melting snow, § 112, n 89 
Modified common-law rule, § 114, p 806 
Natural drainage, §§ 112, 114 
Natural diamways or depressions, obstruction 
§ 114, p S07 
Negligence, ante 

New artificial channels, § IIG, p 814 
Nonuser, drainage rights, § 129 
Notice, apparent easement, § 120, n GG 
Nuisance, ante 

Obstruction and detention, ante 
Overflow wateis distinguished, § 112 
Ownership, § 113 

Perennial stream, obstruction or dnersion, § 114 
p 805 

Permanent structure obstructing diamage, § 114 
p 805 

Persons liable, drainage, § 125 

Pollution, § 113 

Pond, 

Artificial drainage, § 116 
Collection in body and discharge, § 116, p 81f 
Pool, collection in body and dischaige, § 116, p 
815 

Pot holes, § 112, n 91 
Potential easement, § 120 
Prescription, ante 

Private nuisance, dam preventing drainage, § 114 
n 27 

Privilege, drainage rights, § 120 
Public power and irrigation district, § 114, p 804 
n 48 

Quantity, discharge, § 116, p. 813 
Quasi easement, § 120 
Railroads, ante 
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Suiftice wateis—Continued 

Rain water and eavesdiip, § 112, n S9, § 124 

Reasonableness of use, § 114, p 805 

Restoration, land to natural level, § 114, n 27 

Rights, § 113 

Ripaiian rights, § 113 

Ruial districts, § 114, p 805 

Seveiance of tenements, § 120 

Slough, § 112, n 91 

Snow, § 112, n 89 

Soui ce of supply, § 4, p 508 

Swale, § 113 

Swamps, artificial drainage, § 116 
System of drainage, § 120 
Title, § 113 

Tiansfei, right of drainage, § 120 
Urban piopeity, diainage, § 114, p SOS 
Use, diamago, lights, § 120 
Villages without sewei system, § 114, p S05 
Volume, discharge, § 110, p 813 
Surmise, subteiianean waters, proceedings and re¬ 
lief, § 101, p 785 

Surplus, appiopriation, deteimination, § 203, p 1021 
Surplus revenue, rates and charges pioducmg, § 280, 
p 174 

Surplus waters, 

Appiopriation, tiansfer, § 190, p 987 
Bui den of proof, § 101, p 783 

Distinctions among noniesidents, municipal sup¬ 
ply of watei, § 278, p 142 

Iiligation, remaining after as pioperty of land- 
ownci, § 314 

IVIunicipal watei works and water distiicts, ex¬ 
tension of water mains outside municipal lim¬ 
its, § 242, p 59 

^lunicipality disposing to noniesidents, § 278, p 
140 

Piesciiption, § 164 
Rcstoiation after diveision, § 02 
Sale to pie\ent waste, § 352, p 403, n 12 
Secondaiy appropiiatioii, § 185, p 958 
Tenipoiaiy application by political subdnision to 
other beneficial uses, § 230 
Thud peisons, compelling puichase, § 185, p 058 
Suiplusage, iipanan lights, actions to determine and 
protect, § 14 

Siniendei, appiopiration, loss of lights, § 193, p 994 
Sunender loi cancellation, appiopriation, peiinit, 
§ 180, p 043 

Siiiiounding ciicumstanees, obstiuetion and detention, 
§ 21 
■Sur\Gy, 

Appiopriation actions, costs, § 205 
Iiligation districts, contract for, § 321, p 301 
Suspension, riparian lights, § 13 
Swale, 

Line of flow, § 4, p 002 
Natuial watercoui&es, § 4, p 002 
Obbliuction and detention, § 15 
Suiface waters, § 113 
Diainage, § 117 

Swamp, 

Classification, § 103, n 70 
Borneo of supply, § 4, p 508 
Burface water, artificial Jiamage, § 116 
Swamp land, appoitioning water of iriigation ditch, 
§ 352, p 407, n 77 


Swamp lands reclaimed, appropriation for benefit, 
§ 172 

Swamp mud, pollution, § 49 
Swimming, 

Lakes and ponds, § 105, n 84 
Sufferance use, § 162, n 74 
Swimming pools, iiparian rights, § 12, n 87, 90 
Swimming puiposes, pollution lendeiing unfit, § 43, 
p 087 

System of drainage, surface water, § 120 
Tailings and slime from oie ieduction mills, pollu¬ 
tion, § 52, n 98 

Taking possession, prescription, § 160 
Tanbaik, pollution, § 48 

Tanks, accumulation and storage on land, §§ 141-143, 
pp 856, 857 

Tapping lake, diveision, § 61 
Tax deeds, 

Action to quiet title by or against water distiict, 
admissibility of evidence, § 243(7), p 88, n 16 
Irrigation districts, § 337, p 356 
Tax hens, water districts, § 243(7), p 88 
Tax wail ants, iirigation distiicts, power to issue, 

§ 321, p 296 
Taxes, 

Bonds of water districts seemed by, § 243(6), 
p 79 

Iiligation districts, ante 

Natnie of lieu for watei rates and charges, § 308, 
p 231 
Payment, 

Mnuicipal contiact for supply of water, § 2GS 
Piesciiption, § 159, p 879 
Public service water companies, § 262 
Rates and chaiges, 

Considered as, §§ 275, 284 
Deteimination of reasonableness, § 203, p 183 
Remission, municipal contiact for supply of wa¬ 
ter, § 208 

Water districts, authority to levy, § 243(7), p 82 
Taxpayers, iiiigation district bond, action to cancel, 

§ 331, p 324 

Technical definitions, grants, construction and opera¬ 
tion, § 214 

Tochmeal sense, diversion, § 58, n 36 
Technical trespass, appropiration, § 171 
Telephone lines, liability for damage to in construc¬ 
tion or maintenance of works, § 309, p 234, n 9G 
Temporary damages, subterranean waters, § 102 
Temporary detention, dams, § IS 
Temporary existence, § 2 
Temporary injunctions, 

Appropriation, actions, § 202 
Diversion, § 68, p 742 

Flooding lands, maintenance of dam, § 37, p 679 
Rates and charges, private consumer, discontinu¬ 
ance of supply, § 307, p 222 
Sale of water for irrigation, enfoicement of rates 
and charges, § 363, p 426 

Unreasonable rates, proceedings for relief, § 295, 
p 193 

Temporary injuries, pollution, damages, § 56, p 719 

Temporary obstructions, damages, § 34 

Temporary overflows, flowage of lands, §§ 24, 26 

Temporary pollution, evidence, § 54, p 700 

Ten years, prescription, § 160 

Tenants Landlord and tenant, generally, ante 
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Tenants in common, 

Appropriation, § 173, p 920 

Abandonment of light, § 193, p 997 
Joint use of same works, § 192, p 993 
Parties, § 199 
Contracts, § 221 
DiYeision, changes, § 188 
Flooding lands, parties to action, § 36(6) 
Pollution, parties, § 54 
Prescription, § 162 

Tender of performance, contracts, § 222 
Tender of purchase price, municipal purchase of ex¬ 
isting water system, § 237, p 38 
Tenuie of ofiBce, 

Irrigation officers and employees, § 320, p 289 
Water districts officeis, § 243(41 
Teim, 

Appropriation, leases, § 190, p 988 
Franchise of pubhc seivice water companies, 
§ 252 
Termination, 

Contracts, § 223 

Flowage of lands, easement, § 27, p 644 
Granted rights, § 212 
Iirigation districts, § 338 
Licenses, § 219 

Municipal contract for supply of water, § 272 
Prescriptive right, § 160 
Public service watei companies, 

Exclusive rights, § 252 
Franchise, § 253 

Surface waters, easement or right of diamage, 
§ 120 

Termini method, water districts, assessment method, 
§ 243(7), p 85, n 78 
Territorial limits, 

Control of municipality operating water system 
beyond, § 241 

Municipality compelling acceptance of service to 
persons outside, § 278, p 141 
Public service water companies, § 251 
Water districts, § 243(3) 

Terntoiy annexed to municipality, rates and charges, 
§ 287, p 170 

Test, natural watercourses, § 4 
Test of water meter, § 280, p 151 

Theoretical inch, appropriation, units of measurement, 
§ 186, p 964 
Third persons. 

Accretion rights, § 76 

Action by private service line owner to prevent 
unauthorized tapping of line, § 281, p 155 
Acts, flooding lands, burden of proof, § 36(9) 
Diversion, defenses, § 67, p 730 
Liability of officers of water district to, § 243(4) 
Hates and charges, bills incurred by, § 305 
Stranded or floating property, § 82 
Subterranean waters, partition decree, § 101, p 
787 

Surface waters, actions for damages, defenses, 
§ 127, p 827 

Thread or medial line, bed and banks of stream, § 71 
Threatened diversion, injunction, § 08 
Threatened iricpaiable injury, flooding lands, injunc¬ 
tion, § 37, p 074 

Threatened pollution, injunction, § 55, p 712 

Tide Welters, classihration, § 2 

Tile drams, suiiaco wateis, persons liable, § 125 


Timber, 

Destroyed, flooding lands, damages, § 38, p 081 
Municipal watershed as pait of city watei sys¬ 
tem, § 240, n 83 

Stranded or floating property, § 82 
Time, 

Acceptance by electors of contract to puichase 
existing water system, § 237, p 37 
Accretion and alluvion, § 76 

Acquisition of existing water system by miniic- 
ipality, § 236 

Flooding and flowage, cause of action acciiies, 
§ 36(1) 

Measurement of quantity, 

Giants, § 210, p 1051 

Reservation and exceptions, § 214, p 1062 
Municipal purchase of existing water system, con¬ 
veyance, § 239 

Obstruction and detention, removal or abatement, 
§ 23 

Payment of rates and charges, § 302, p 213 
Perfoimance, 

Appropiiation, specification, § 180, p 939 
Contracts, § 222 
Piescription, geneially, ante 

Ripaiian rights, attaching to lakes and ponds, 
§ 104 

Secondary appropiiations, § 185, p 962 
Surface waters, actions for damages, § 127, p 827 
Time of use, 

Appropiiation, § 187 

Deeds and conveyances, rights and privileges 
§ 210, p 1052 

Rates and charges, § 297, p 201 
Time to sue* Limitation of actions, geneially, ante 
Title, 

Alluvion, § 76 
Appropriation, 

Moitgages, § 190, pp 987, 988 
Rights of way, § 192, p 991 
Appropriator, § 173, p 917 
Bed and banks of stieam, § 71 
Grants, § 84 

Impounded water, § 140 
Legal remedies, § 83 
Desert Land Act, ellect, § 173, p 919 
Gieat ponds, § 110 
Impounded water, § 145 

Iiligation and ditch companies, sale and transfer 
of stock, § 343, p 308 

Irrigation districts, property, § 321, p 301 
Lakes and ponds, land underlying, § 107 
Land, natural flow of stream, right as incident, 
§ 15 

Municipal purchase of existing water system, 
§ 239 

Reappearance of land after submergence or ero¬ 
sion, § 81 

Right of way for iriigation puiposes, § 340, 
p 391 

Subterranean water, § 90 
Surface waters, § 113 

Third person, flooding lands, injunctive relief, de¬ 
fenses, § 37, p 676 

Tolerated invasion of premises, flowage of lands, § 26 
Tolls, water power companies, § 381 
Top soil, removal, surface waters, drainage, 5 116, 
p 812, n 97 
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Topogiaphy, 

Flood wateis, § 20, p G30, n 97 
Riparian iiglits, § 8 
Torts, 

Convcrbion, geneially, ante 
Dams, actions foi damages, § 156 
Diversion, \cniie of actions, § 07, p 731 
Flooding lands, 

Issues, proof and variance, § 36(8) 

Jomdei of parties, § 36(6) 

Pleading, § 36(7) 

Irrigation distiicts, § 309, p 235 
Sale of bonds, § 324, p 312 
Metropolitan water districts, § 309, p 235 
Notice of claim, § 312, p 243 

Rates and charges, wiongfully taken water, § 306 
Total noniiser, prescription, § 159, p 883 
Tourist camps, rates and charges, discrimination, 
§ 297, p 203, n 41 
Town boards. 

Contracts to supply village with supply of water, 
§ 265, p 118 

Water districts, transfer of governing bodies to, 
§ 243(4) 

Towns, 

Iiligation districts, inclusion, § 319(3), p 280 
Lot owners, surface waters, § 114 
Water system, municipal acquisition, § 236 
Tiade loss, pollution, damages, § 56, p 718 
Transfer, surface wateis, easement or drainage, § 120 
Transferee of property, pollution, relief, § 51 
Transfers Deeds and conveyances, generally, ante 
Transient property, § 1 
Transportation, 

Joint use of same woiks, § 192, p 993 
Municipal use of natural facilities, § 242, p 57 
Treaties, appiopriation, § 173 

Treble damages, rates and charges, recovery back of 
amounts paid, § 307, pp 224, 226 
Trees, 

Destruction, pollution, damages, § 56, p 720 
Injuries to, damages, § 38, p 684 
Obstiaction and detention, removal, § 23, n 49 
Owner of irrigation CEinal easement liable for cut¬ 
ting down, § 349, p 394, n 78 
Trespass, § 151 

Dams, construction as, § 147, p 860 
Deliberate trespass, liability of irrigation dis¬ 
tributor, § 365, p 434 
Diversion, defenses, § 67, p 730 
Entry on premises to disconnect water appliances, 
§ 307, p 226 
Flooding, § 36(2) 

Flooding lands, 

Injunction, § 37 

Issues, proof and variance, § 36(8) 

Joinder of parties, § 36(6) 

Flowage of lands, § 24, n 60 
Interference with irrigation rights, § 317, p 262, 
n 22 

Liability of municipality for damage from wa¬ 
ter leaking from reservoir, § 309, p. 238 
Permanent and uncompensated diveision of wa¬ 
ters by public, § 227 
Pollution, form of action, § 54, p 701 
Trespasser, 

Appropriation, acquisition of rights, |§ 171, 176 


Trespasser—Continued 

Dams, safekeeping, § 148, n 43, 44 
Ownership of piopeity and ice, § 383 
Presciiption, § 163 
Ripaiian rights, § S 
Stiaiided or floating piopeity, § 82 
Trestles, obstruction and detention, § 20, p 627 
Tiial, 

See, also, Questions of law and fact, general¬ 
ly, ante 

Appropriation, § 203, p 1019 
Artificial channels, injuiies, § 137 
Dams, actions, §§ 151, 156 
Diversion, § 67, p 733 
Escaping wateis, § 143 
Flooding lands, § 36(10) 

Flowage of lands, § 32 

Injuries incident to supply and use of watei, 

§ 312, p 248 
Irrigation district, 

Action by or against, § 321, p 306, § 331, 
p 326 

Tax assessments, § 335, p 347 
Irrigation purposes, liabilities and injuiies inci¬ 
dent to supply and use, § 367, p 446 
Irrigation iigbt, actions to establish and piotect, 

§ 317, p 262 

Irrigation works, injuries or damages to, § 351 
Mechanical and manufacturing puiposes, injuries, 

§ 375 

Municipality on water supply contract, actions by 
or against, § 276, p 137 
Point of diversion, change, § 189, p 979 
Pollution, damages, § 54, p 708 
Piivate consumers, supply to, § 281, p 150 
Surface waters, injunction, § 128, p 839 
Water power companies, injuries incident to sup¬ 
ply or use, § 382 

Trial by court, appiopnation, findings, § 203, p 1023 
Tributaries, 

Appropriation, use and natural flow, § 181, p 949 
Municipal corporation’s nght to undimimshed 
flow, § 230 

Particular stieam, burden of proof, § 101, p 783 
Riparian lights, § 8, n 90 
Subteiranean waters, § 89 

Trust funds, water distiicts, establishment from gross 
income to guaranty payment of local impiove- 
ment bonds, § 243(6), p 80, n 36 
Trust property, iirigation districts, 

Land acquired because of delinquencies in assess¬ 
ment, § 321, p. 300, n 44 
Title to water and works, § 352, p 403 
Trustees, 

Irrigation district officers, § 320, p 289 
Municipal purchase of existing water system, 
§ 239 

Public service water companies, § 259 
Unreasonable rates, proceedings for relief, § 295, 
p 192 

Trusts, great ponds, § 110 
Tunnels, 

Appropriation, rights of way, § 192, p 991 
Contracts, construction and operation, § 221 
Twenty years, prescription, § 160 
Type of construction, dams, § 147, p 859, n 30 
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Typhoid, 

Contaminated water, admissibility of evidence, 
§ 312, p 247, n 69 

Liability of municipality for death from, § 311, 
n. 14 

Ultra vires contracts, 

Irrigation distiict contracts, § 321, p 299, n 28, 
§ 345, p 377 

Municipal contract for supply of water, defense 
to action for hydrant rentals, § 270, p 13o 
Municipal coiporation acquiiing existing water 
system, § 236, § 237, p 36 
Power to regulate stieam flow as part of plan to 
improve municipal watei supply as, § 230 
Rate contracts of municipal watei system, § 287, 
p 170 

Supply and distiibution of water contracts, vali¬ 
dation, § 267 

Unborn calves, pollution, damages, § 56, p 720 
Unchangeable banks, natuial watereouises, § 4, p 602 
Unclean hands. 

Appropriation, appeals, § 204, p 1039 
Rates and chaiges, failure to protest against min¬ 
imum chaige, § 307, p 222 
Undefiled watei s, pollution, § 43, p 688 
Undercuirent of suiface stream, appropiiation, § 170, 
p 906 

Undergiound conduit, 

Artificial channels, § 130, p 846, n 21 
Implied grant, § 207, n 58 
Undei ground stream, § 86 

Appiopiiation, § 170, p 906 
Course alleged, burden of proof, § 101, p 783 
Undiminished flow, riparian lights, § 9 
Undue retardation of flood watei, dams, § 148, n 42 
Unequivocal intention, presciiptions, interruption, 
§ 161 

Unfit for domestic purposes, pollution, § 43, p 687 
Unhealthy nature, dams, § 148 
Unhealthy odors, pollution, § 43, p 687 
Unicorporated mutual associations, irrigation and 
ditch companies, § 340 

Uniform route, aitificial channels, § 130, p 84S 
Umfoimity, lates and charges, § 297, pp 200-206, 
§300 

Unilateral contracts, municipalities, extension of wa¬ 
ter mains under contract with consumeis, § 242, 
p 59 

Uninteirupted exercise of easement, flowage of lands, 

§ 20 

Uninteriupted use, 

Pollution, § 50 
Prescription, § 161 
Unit for rate making, § 293, p 182 
United States, acquisition of public water supply by 
conti act With, § 228, n 90 

United States propeity, irrigation districts, taxation, 
§ 333, p 331 

United States lights, § 1 

United States War Depaitment, consent to municipal 
contiact, § 265, p 119 

Units of measuiement, appropiiation, § 186, p 964 
Unity of possession, 

Appropiiation, tenancy in common, § 173, p 920 
Presciiption, §§ 162, 166 

Uiuvoisitics, free supply or nominal chaige for water 
supply, § 283, p 158, n 09 


Unlimited permission, piescription, § 162 
Unprecedented storms and fioods, 

Liability for mjuiies, § 29, p 049 
Obstiuction and detention, dams, § IS 
Unreasonable diveision, § 61, § 68, p 785 
Unreasonable lates, pioceedmgs foi lelief, § 295 
pp 192-196 

Sale of water for irrigation, § 363, p 420 
Unreasonable use, pollution, § 43, p 688 
Unsanitary condition, suiface water, pollution, § 123 
Unusual freshets, source of supply, § 4, p 599 
Upkeep, 

Artificial channels, § 130, p 849 
Dams, § 147, p 864 
Upper riparian owner, § 9 
Uihan property, suiface wateis, § 114, p 808 
Injunction, § 128, p 836 
Usage Custom and usage, generally, ante 
Appiopiiation, § 181, p 948 

Amount in excess of needs, § 186, p 968 
Bed and banks of stream, § 75 
Changes, § 188 

Diversion, defenses, § 67, p 730 
Interference, injunction, § 225, p 1074 
Iriigation purposes, § 314 
Lakes and ponds, § 105 
Member of public, piescription, § 159, p 879 
Municipal water works and w^ater districts, ^ 234, 
p 25 

Natural lakes and ponds, ante 

Natuial stream, appiopiiation, § 192, p 993 

Nomiparian lands, diveision, § GO 

Public without appiopiiation, § 170, p 910, n 3 

Riparian rights, §§ 5,10,12 

Subterranean waters, natuie and extent, 03, 
p 767 

Use of buildings, rates and chaiges established with 
lespect to, § 284 

Use of pioperty, flooding lands, damages, § 38, j) GS2 
Useful business, pollution, defenses, § 55, p 712 
Usual flow, ripaiian rights, § 9 
Usutiuct, ripaiian rights, § 5 
Usufiuctuaiy right, 

Appiopnation, natuie, § 181, p 944 
Plowing watei, § 15, n 37 
Impounded waters behind dam, § 145 
Prescription, § 165 

Utility, surface wateis, artificial diainage, § IIG, 
p 813 

Utility commission Public seivice commission, gen¬ 
erally, ante 

Utilization, natuial configuration of land, aitificial 
channels, § 130, p 847 

Vacancies, inigation districts, boaid of diiec-tois, 
§ 320, p 293 
Validation, 

Contract for supply and distribution of watei, 
§ 267 

Iiligation distiiets, § 318, p 269 

Taxes and assessments, § 335, p 344 
Lien for rates and charges, § 308, p 230 
Municipal water works and districts, ante 
Watei district. 

Bonds, § 243(6), p 81, § 243(7), p 87 
Organization, § 243(2), p 64, § 243(7), p 87 
Validity, water district creation, § 243(2), pp 62-67 
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Value, 

Appiopiiation, actions, § 194, p 1002 
Buildings, lates and charges established with re¬ 
spect to, § 2S4 

Company’s properties, consideration in determin¬ 
ing reasonableness of rates, § 293, p 185 
Crops, surface waters, actions for damages, § 127, 
p 833 

Existing water system on purchase by municipal¬ 
ity, § 238, pp 40-45 
Flooding lands, 

Burden of proof, § 36(9), n 24 
Injunctive relief, defenses, § 37, p 675 
Issues, proof and variance, § 36(8) 

Really injured, pollution, evidence, § 54, p 706 
Value of use, prescription, § 161 

Varying depth of stream bed, riparian rights, § 10 
Varying manner of use, prescription, § 159, p 879 
Vegetation, removal, surface waters, drainage, § 116, 
p 812, n 97 

Veins, subterranean waters, § 86 
Velocity, 

Natuial watercoiiises, § 4 
Riparian rights, reasonableness of use, § 11 
Tributary streams, floods, § 20, p 631 
Unreasonable dneision, § 61 
Vendor’s hen, machinery incorporated into municipal 
water woiks, power to foreclose, § 241 
Venue, 

Appropriation actions, § 195 
Diversion actions, § 67, p 731 
Injunctive relief, § 68, p 736 
Flooding lands, damages, § 36(3) 

Irrigation districts, flat rate water assessments, 
§ 337, p 351, n 63 

Private landowner’s action against mutual water 
storage and canal company for damages and 
injunctive relief, § 367, p 446, n 80 
Vcil^al assertion of claim, prescription, § 162 
Verdicts, 

Actions involving rights and privileges, § 225, 
p 1077 

Appropriation actions, § 203, p 1023 
Directed verdict, irrigation works, injuries or 
damages to, § 351 
Flooding lands, § 36(10) 

Flowage of lands, § 25, p 640 
Injuries incident to supply and use of water, 
§ 312, p 249 

Irrigation district, action by or against, § 321, 
p 306 

Irrigation purposes, liahilities and injuries in¬ 
cident to supply and use, § 307, p 447 
Mecliaiiical and manufacturing purposes, injuries, 
§ 3To 

Municipal water supply contract actions, § 276, 
p 137 

Foliation, damages, § 54, pp 709, 710 
Hubtoiiauean waters, proceedings and relief, 
5 101, p 782 

SurJace waters, actions for damages, § 127, p 832 
Vested rights, 

Artificial channels, § 129, p 845 
Change, point of diversion, § 188, n. 18 
Forfeiture, § 169 
Impairment, § 169 


I Vested rights—Continued 

Mutual nonprofit irrigation company, shares of 
stock, § 343, p 365 
Prescription, § 165 
Preservation, § 180, p 937 

Ripaiian owners to use water for irrigation, § 314, 
n 7 

Ripaiian rights, § 9 

Vexat.ons litigation, diversion, injunction, § 68 
Viaducts, aitificial channels, § 130, p 850 
Vigilant man, piesciiption, § 159, p 881 
Villages, 

Conti act of town board to supply water to, § 265, 

p 118 

Irrigation districts, inclusion, § 3] 9(3), p 280 
Sewer system, surface waters, § 114, p 805 
Vrolence, injuries incident to supply and use of walei, 
punitive damages, § 312, p 250 
Volume of water, 

Appropiiation, judgment, res judicata, § 203, 
p 1031 

Artificial channels, § 133, n 5 
Natural watercourses, § 4, p 597 
Riparian rights, reasonableness of use, § 11 
Sale for irrigation, contiacts with consumers, 

§ 361, p 418 

Suiface wateis, dischaige, § 116, p 813 
Tributary streams, floods, § 20, p 631 
Voluntary abandonment, prescription, §§ 161, 166 
Voluntary extension, public service water companies, 
mains and pipes, § 257, p 107 
Voluntary payments of rates and charges, recovery 
back, § 307, p 224 

Votes and voting Elections, generally, ante 
Vouchers, inspection by municipality with option to 
purchase existing water system, § 237, pp 36, 40 
Wage assignments, acceptance of payment of water 
bills, § 302, p 210, n 28 

Wages, breach of covenant, damages, § 225, p 1078 
Waiver, 

See, also, Estoppel, generally, ante 
Appropriation, ante 

Assignment by water company of lights and priv¬ 
ileges under contract with city, i ight to 
question, § 271 

Bed and banks of stream, state rights, § 71 
Diversion, 

Objection to change, § 188 
Restoration of water, § 62 
Flooding lands, objections to title, § 36(5) 

Free use of flow, § 15, n 39 
Great ponds, state rights, § 110, n 57 
Injured person of right to damages against irri¬ 
gation company, § 365, p 433 
Irrigation district, tax irregular ities, § 335, p 343 
Leases, damages, § 224 

Municipality of light to complete system on pur¬ 
chase of existing water system, § 237, p 39 
Obstruction and detention, damages, § 36(1) 
Pollution, damages, evidence, § 54, p 708 
Public service water companies, right to forfei- 
ture fianchise of for hi each of duty, § 253 
Purity and quality of water contiacted by mu¬ 
nicipality, § 269 
Rates and charges, 

Action to collect, § 304 


1243 



WATERS 


W aiver—Continued 

Rates and eharges—Continued 

Company turning on water on false lepic- 
sentation and user’s nonliability, § 305 
Regulations of water company, § 280, p 150 
Riparian owners, rights and claim as appiopiia' 
tors, § 200 

Water district bonds, right to tax validity, 
§ 243(G), p 82 

Water district organization and opeiation, 
§ 243(2), p 67 

Walls, bed and banks of stream, § 74 
Wandering character, § 1 

Subterranean waters, § 90 
Want of title, flooding land, defenses, § 30(5) 

Wanton use, 

Bui den of proof, § 67, p 732 
Injuiies incident to supply and use of watei, 
punitive damages, § 312, p 250 
Privileges, iiparian rights, § 11 
Subteiranean watei s, punitive damages, § 102 
Suiface wateis, actions tor damages, § 127, p 835 
Wants of community, prior appropriation, § 168 
War, appropiiation, extension of time, § 180, p 941 
Warehouse sprinkler system, assessment foi water 
fire line service, § 285, n 89 
Warnings, pollution, consideiation, § 55, p 712 
Wail ants Irrigation districts, ante 
Wairanty of title, municipal purchase of existing 
watei system, § 239 
Wash, classification, § 2 

Washing, riparian rights, reasonableness of use, § 12 
Waste material. 

Obstruction and detention, § 17, n 76 
Pollution, §§ 47, 48 
Waste water, 

Appiopiiation, § 170, p 909 
Avoidance, § 186, p 968 
Disposition, § 191 
Sources of supply, f 181, p 949 
Criminal offenses, § 313 
Dams, damages for injuiies, § 150 
Deciee adjudicating piiority, § 185, p 959, n 96 
Distribution and supply for iirigation, § 352, 
p 404 

Diversion, injunctive relief, § 68, p 735 
Equitable light of irrigation company’s stock¬ 
holder to use of, § 353 

Flat rates and charges conducive to, § 298 
Flooding lands, injunctive relief, § 37, p 670 
Injunction to prevent disposal into nrigation 
canal, § 351 
Iingation purposes, 

Remedies for inteiference with, § 367, p 441 
Unieasonable use of water, § 314 
Obstiuction and diveision, § 96 
Pie&cription, § 164 

Reservations and exceptions, construction and 
operation, § 214, p 1061 
Secondary appiopiiations, § 185, pp 958, 959 
Subterranean waters, 

Allowing to run, § 95 
Burden of proof, § 101, p 783 
Damages, § 102 
Injunction, § 100 
Obstruction and diversion, § 90 


Waste water—Continued 

Subteiranean wateis—Continued 

Weight and sufiSciency of evidence, § 101, 
p 785 

Wasteful diversion, § 61 
Wasteful use, appiopiiation, § 177 
Forfeituie, § 193, p 999 

Water authority, rates and charges, regulation by 
public utility commission, § 200 
Watei commissioners boaid, 

Action to enfoice municipal water supply con- 
tiact, § 276, p 134 

Conti acts foi municipal supply of water, § 205, 
p 119 

Water districts, 

Appeals, ante 

Ohaitei as giant ot piopiietary rights, § 22(>, 
n 16 
Evidence, 

Acts by or against, § 243(8) 

Bonds, validity, § 243(6), p 82 
Organization, attack on proceedings, § 243(2), 
p 67 

Proceedings to protect rights, § 233 
Rates and chaiges, legulation by public utility 
commission, § 290 
Water improvement distiicts, 

Governing board, § 243(4), n 27 

Remedy for enfoi cement of iriigation law, § 317, 

p 202 

Water line, alluvion, necessity of title, § 70 
Water powei, 

Great ponds, § 110 
Obstruction and detention, dams, § 18 
Water power companies, §§ 376-382, pp 45S-4G2 
Assignment ot lease of watei power, § 380 
Charges by state for diveibion of watei, § 377 
Consolidation, § 376 
Construction of plant, § 379 

Injuries incident to supply and use and lemcdics, 
§ 382 

Issuance of stock, § 378 
Lease ot watei or powei, § 380 
Nature and organization, § 376 
Rates and chaiges, § 381 

Remedies toi injuries incident to supply or use, 
§ 382 

Rights and powers, § 378 
Sale of stock, § 378 
Tolls and other charges, § 381 
Water storage districts, iriigation districts, inclusion, 
§ 319(3), p 280 
Water supply commission, 

Power and authority to contract with municipali¬ 
ties, § 265, p 118 
Rates, power to determine, § 275 
Sale of water to municipality, action to recovei 
for, § 276, pp 173, 174 

Water supply company, diversion, persons liable, § 64 
Water users’ association, contracts with secretaiy of 
interior, § 316, p. 258 

Water works company, diversion, persons liable, § 64 
Watering Livestock, ante 
Water’s edge, lakes and ponds, § 107 
Watershed, 

Control, prescription, § 158 
Subterranean waters, § 89 
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Weather Climatic conditions, geneially, ante 
Weight and suflSiaency of evidence, 

Appiopnation, § 201, p 1016 

Artificial channels, § 137 

Bed and banks of stream, owneiship, § 83 

Diversion, § 67, p 733 

Injunctive lelief, § 68, p 739 
Flooding lands, § 36(9) 

Forfeiture of light ot way for irrigation puipos- 
es, § 340, p 395 

Injuries incident to supply and use of water, § 312, 
p 247 

Iriigation districts, 

Actions by or against on bonds, § 331, p 325 
Exclusion of lands, § 319(3), p 281 
Tax title actions, § 337, p 359 
Validity of oiganization, § 319(4) 

Irrigation woiks, damages oi injuries to, § 351 
Municipality on water supply contract, action by 
or against, § 276, p 137 

Point of diversion, application for change, § 189, 
p 981 

Pollution, § 54, p 707 

Rates and charges, duress in payment, § 307, pp 
226, 227 

Right to use or be furnished, § 225, p 1076 
Subteiranean waters, pioceedmgs and relief, § 101, 
p 785 

Supply ot water to private consumer, § 281, p 156 
Suiface waters, 

Actions for damages, § 127, p 829 
Injunction, § 128, p 837 

Unreasonable rates, proceedings foi lelief, § 295, 
p 195 

Water districts, action by or against, § 243(8) 
Weights and chaiges, water power companies, divei- 
sion of watei, § 377 

Well water, fitness for human consumption, instruc¬ 
tions to jury, § 101, p 781 
Wells, 

Appurtenances passing by conveyance, § 217 
Artesian wells, geneially, ante 
Artificial channels, diversion, § 130, p 847 
Conti acts, construction and operation, § 221 
Deeds and conveyances, interest conveyed, § 210, 
p 1049 

Evidence, grants of rights to use, § 225, p 1076 
Gi anted rights, abandonment, § 212 
Injury to, § 96 

Manner of use, reservations and exceptions, § 214, 

p 1062 

Prescription, § 164 
Reservations and exceptions, 

Construction and operation, § 214, p. 1060 
Grants, § 213 


W ells—Continued 

Right to take from, giant, § 207 
Salt water, right to inject, § 210, p 1049 
Severance, watei rights fiom lands, § 207 
Subterranean waters, § 90 
Termination of granted lights, § 212 
Use, interference, injunction, § 225, p 1074 
Well-known channel, subtcnanean waters, § 89 
Western states, appiopnation, § 167 
Wharf, lakes and ponds, § 105 
Piesciiption, § 160, ii 17 
Wide sheet of water, § 4, p 602 

Widening ditch, suiface waters, artificial drainage, 
§ 116, p 811, n 95 
Widest channel, defined, § 41 
Width and depth, 

Natural watercourses, banks, § 3 
Right of way for iirigation purposes, title and 
lights acquired, § 349, p 393 
Wild meadow lands, appiopnation, § 186, p 970 
Wind diiection, iipaiian rights, § 8, n 74 
Winter flow wateis, storage for direct irrigation, § 348, 
n 64 

Wire fence across nonnavigable stieam, § 15 
Withdrawal, 

Lands, appropriation, § 170, p 910 
Municipality fiom watei district, § 243(9) 

Reliction or dereliction, § 78 
Witnesses, 

Oiedibility, 

Injuiies incident to supply and use of water, 

§ 312, p 247 

Validity of iirigation district organization, 
§ 310(4) 

Expert testimony, generally, ante 
Water district officers, removal proceedings, § 243 
(4) 

Wood, stranded or floating property, § 82 
Wood washed away, flooding lands, damages, § 38, p. 
682 

Wooden mams, public service water company compel¬ 
led to replace, § 257, p 106 

Working capital, rates and charges, determination of 
reasonableness, § 293, p 183 
World, appropriation, notice, § 176 
Writ of enor, appropriation, actions, § 204, p 1036 
Written licenses, § 210 
Written notice, appiopnation, § 176 
Wrongful entry on public lands, appropriation, § 171 
Wrongtully taken water, rates and charges, § 306 
Year, time of use, § 187 

Zone method, assessments by water district, § 243(7), 
p 85, n 78 

Zone of seivice, water company as bound to supply 
water beyond, § 278, p. 144 
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Actions for damages occasioned by discharge, § 29 
Admissibility of evidence, 

Actions for damages for discliaige of file arm, 
§ 29 

Civil liability for sale, gift or loan, § 32 
Criminal responsibility, 

Cairying or possessing, § 13, p 510 
Shooting file arms, § 21 
Advertising foi sale, legulations, § 2, p 479 
Afiiimative defense, 

Civil liability for sale, gift or loan, § 32 
Criminal responsibility for caiiying or possessing, 
§ 13, p. 510, n 43 

Aggravated assault, criminal responsibility, shooting 
fire arms, § 19 

Aliens, restrictions on right to beai aims, § 2, p 478 
Ammunition, carrying of weapon to procure, § 5, p 
486 

Animals, m 3 uries resulting to from fright, § 28 
Another’s propeity, ciiminal responsibility for shoot¬ 
ing fire arms on, § 20 
Appeal and eiror, criminal lesponsihility, 

Cariymg oi possessing, § 14 
Pointing or exhibiting, § 18 
Shooting fire arms, § 21 
Arms, definitions, § 1, § 2, p 473 
Assumption of iisk, civil liability, § 29, n 50 
Attach, persons fearing as privileged to caiiy, § 9, 
p 500 

Automatic pistol, definitions, § 1, n 24 
Bailiff, criminal responsibility for cariying or pos¬ 
sessing, exemption or privilege, § 9, p 495 
Bayonet, criminal responsibility for cairying or pos¬ 
sessing, § 6 

Belt pistol, definitions, § 1 
Bill of rights, right to bear arms, § 2, p 474 
Billies, criminal responsibility, piohibited weapons, 
§ 6 

Billy club, deadly weapons, § 1, n 48 
Black jaclvS, 

Ciimmal lesponsibility, prohibited weapons, § 6 
Restiictions on right to bear aims, § 2, p 476 
Bludgeons, 

Criminal responsibility, piohibited weapons, § 6 
Definitions, § 1 

Restrictions on right to bear arms, § 2, p 476 
Boiioweis, criminal responsibility, § 5, p 485 
Bowie knives, criminal responsibility, prohibited weap¬ 
ons, § 6 

Biass knuckles, 

Criminal responsibility, prohibited weapons, § 6 
Self-defense weapons, § 9, p 501 
Bleach of peace, carrying or possession, § 3 
Breaking continuity of journey, exemption of tiavel- 
lei for cailying, § 9, p 499 

Bundle, criminal lesponsibility for cariying or pos¬ 
sessing in, § S 

Bill den of proof, 

Actions for damages for discharge of fiie arm, 
§ 29 

Civil liability for sale, gift or loan, § 32 


Bui den of pi oof—Continued 
Criminal responsibility, 

Cariying or possessing, § 13, p 508 
Pointing or exhibiting, § 18 
Shooting fire arms, § 21 

Business place, criminal responsibility foi cairying 
or possessing in, § 9, p 502 

Butchering, ciiminal responsibility for possession and 
carrying for, § 5, pp 483, 486 
Buyers, ciiminal responsibility, § 5, p 485 
Carneis, criminal responsibility of peisons caiiying 
while engaged in business of, § 9, p 501 
Cariying, 

Criminal lesponsibility, § 3 
Regulating light to bear aims, § 2, p 475 
Caitndges, criminal responsibility for carrying oi 
possession of fire arms foi puipose of procuiing, 
§ 5, p 483 

Children and minors. 

Damages for injuries to, § 28, n 23 
Liability for negligent sale to, § 31 
Restiictions on light to beai aims, § 2, p 478 
Cucumstantial evidence, ciimmal lesponsibility foi 
carrying or possessing, § 13, p 513 
Civil ofiiceis, ciiminal responsibility for caiiying oi 
possessing, exemption or privilege, § 9, p 495 
Civil piocedure, § 29 
Claw hammer, deadly weapons, § 1, n 48 
Club, pointing or exhibiting, ciimmal responsibility, 
§ 17 

Colored persons, restrictions on right to boai aims, 
§ 2, p 478 
Concealed weapons, 

Criminal responsibility, § 4 
Peisons feaiing attack, § 9, p 500 
Piohibition against cariying, § 2, p 475 
Conditions precedent, right to hear arms, § 2, p 477 
Confiscation, weapon involved in offense, § 25 
Conservators of the peace, ciimmal lesponsibility foi 
carrying or possessing, exemption oi privilege, 
§ 9, p 495 

Constitutional and statutory regulation, right to beai 
arms, § 2, pp 472-480 

Constructive cairying, criminal responsibility, § 4 
Containers, criminal responsibility for canying oi 
possessing in, § 8 
Contributory negligence, 

Actions for damages, § 29 

Civil liability for violation of statutory oidinance, 
§ 31 

Convicted persons, transpoiting, shipping or receiv¬ 
ing of fire arms, § 2, p 477 
Corpus delicti, carrying of weapon as, § 11 
Criminal responsibility, §§ 3-23, pp 480-524 

Admissibility of evidence, carrying or possessing, 
§ 13, p 510 

Appeal and error, carrying or possessing, § 14 
Bayonets, carrying or possessing, § 6 
Billies, prohibited weapons, § 6 
Blackjacks, prohibited weapons, § 6 
Bludgeons, prohibited weapons, § 6 
Borrowers, § 5, p 485 
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Criminal responsibility—Continued 

Bowie knives, prohibited weapons, § 6 
Brass knuckles, prohibited weapons, § 6 
Bui den of proof, cai lying or possessing, § 13, 
p 508 

Butchering, possession and cariying for, § 5, p 486 
Buyeis, § 5, p 485 
Carrying of weapons, § 3 

Circumstantial evidence fiom caiiymg oi possess¬ 
ing, § 13, p 513 

Common earners, canying or possessing by per¬ 
sons engaged in business of, § 9, p 501 
Concealment, § 4 

Trial and leview, § 14 
Constructive cany mg, § 4 
Daggers, prohibited weapons, § 6 
Dangerous weapons, canying oi possession, § G 
Deadly weapons, canying oi possession, § 6 
Defective pistols, canying oi possession, § 6, 
p 488 

Defenses, § 10 

Trial and review, § 14 
Diiks, piohibited weapons, § 6 
Disaimmg another, cairying and possession aft¬ 
er, § 5, p 486 

Dischaige of oflicial duty, § 9, p 496 
Donees, § 5, p 485 
Elements of offenses, § 4 

Evidence, canying or possessing, § 13, pp 508- 
513 

Exemptions, carrying or possessing, § 9 
Federal fire arms laws, § 3 
Finders, § 5, p 485 
Gift of weapons, § 22 

Home, canying or possessing in, § 9, p 501 
Hunting, possession and canying foi, § 5, p 483 
Husband and wife, carrying and possessing, § 9, 
p 502 

Indictment and information, carrying or possess¬ 
ing, § 12 

Instiuctions to jury, carrying or possessing, § 14 
Intent, § 5, pp 482-487 

Indictment or information, § 12 
Trial and review, § 14 
Iron bar, carrying or possessing, § 6 
Issuance, proof and variance foi carrying oi 
possessing, § 12 

Justice court, canying or possessing in, § 7 
Knives, piohibited weapons, § 6 
Landloid and tenant, carrying or possessing, § 9, 
p 503 

Lenders, § 5, p 485 

Lengths of time of carrying or possession, § 4 
License to cany, § 11 

Licensees, canying or possessing, § 9, p 503 
Life, possession and carrying for purpose of pio- 
tectiug, § 5, p 486 
Loan of weaixms, § 22 
IMachine guns, prohibited weapons, § 6 
Mail earners, carrying or possessing, § 9, p 501 
Manner of carrying, concealing or possessing, § 8 
Master and servant, carrying or possessing, § 9, 
p, 503 

Momentary possession, § 5, p 484 
Motive, S 5, pp 482-487 
Trial and review, § 14 

Motor vehicles, carrying or possessing in, § 8 


Ciiminal responsibility—Continued 

Occasions exempted oi privileged, § 9 
On the peison, carrying oi possessing, § 8 
One’s own premises, cairying or possessing on, 
§ 9, p 501 

Owneiship of weapon illegally earned, § 4 
Parent and child, carrying or possessing, § 9, 
p 502 

Partial concealment, § 8 
Pawnbiokeis, possession by, § 5, p 486 
Peace officers, exemption or privilege to caiiy or 
possess, § 9, p 495 

Penknives, carrying or possessing, § 6 

Permit to eaiiy, § 11 

Persons exempted or privileged, § 9 

Pistols, prohibited weapons, § 6 

Places exempted or privileged, § 9 

Places prohibited for carrying or possessing, § 7 

Pledgee, § 5, p 485 

Pointing or exhibiting, post 

Possession of \\ eapons, § 3 

Postmasters, canying or possessing, § 9, p 501 
Presumptions, cairying or possessing, § 13, p 508 
Privilege, canying oi possessing, § 9 
Prohibited weapons, § 6 

Piopeity, canying and possession foi purpose of 
protecting, § 5, p 486 

Public autlionties, canying to, § 5, p 485 
Purpose, § 5, pp 482-487 

Questions of law and fact, canying or possessing, 

§ 14 

Razois, prohibited weapons, § 6 
Be vocation of license or peimit to carry or pos¬ 
sess, § 11 

Boute of tianspoitation, loitenng and delay, 

§ 5, p 484 

Bubbei hose, carrying or possessing, § 6 
Sale of weapons, § 22 

Sawed off shotguns, prohibited weapons, § 6 
Sentence and punishment, § 15 
Shooting fire arms, post 
Slung shots, prohibited weapons, § 6 
Soldieis, carrying or possessing, § 9, p 501 
Territorial limits, 

License or permit to carry or possess, § 11 
Police officer carrying or possessing, § 9, 
p 496 

Travellers, carrying or possessing, § 9, p 407 
Tiial, hearing oi possessing, § 14 
Unloaded pistols, prohibited carrying of, § (J, 
p 488 

Vehicles, carrying or possessing in, § 8 
Very pistol, possession, § 6, n 67 
Weight and sufficiency of evidence, carrying or 
possessing, § 13, p 511 

Workmen, possession and carrying by, § 5, p 480 
Wrongful use, § 4 

Custody of dangeious weapons, civil liability, § 28 
Daggers, criminal lesponsibility, piohibited weapons, 
§ 6 

Dangerous agency, loaded gun, § 28, n 11 
Dangeious or deadly weapons, 

Criminal responsibility for canying or possessing, 
§6 

Definitions, § 1 

Defective pistols, ciiminal responsibility for carry¬ 
ing and possession, § 6 
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Defenses, 

Actions for damages, § 29 
Ciiminal responsibility, § 10 
Tiial and review, § 14 

Persons feaiing attack as privileged to cairy, 
§ 9, p 500 
Definitions, § 1 

All pistol, § 22, n 84 
Pointing or exhibiting, § 16 
Degree of care, civil liability, § 28 
Desciiption of weapon, indictment oi information foi 
carrying or possessing, § 12 

Dirks, criminal responsibility, piohibited weapons, § 6 
Disarming another, criminal responsibility for car¬ 
rying and possession after, § 5, p 486 
Dischaige of official duty, cinninal responsibility of 
officer, m carrying or possessing, § 9, p 496 
Discretion of court, sentence and punishment foi car¬ 
rying or possessing, § 15 

Discretion of jury, damages for injuries, civil liability, 
§ 29 

Donees, criminal responsibility, § 5, p 4S5 
Drilling witn arms, § 2, p 477 
Criminal responsibility, § 23 
Due process of law, right to bear arms, § 2, p 476 
Dwelling house, criminal lespousibility for shooting 
fire arms in vicinity, § 20 
Elements of offenses, § 4 

Equal protection of laws, right to bear arms, § 2, 
p 470 
Evidence, 

Actions for damages, § 29 

Civil liability for sale, gift or loan, § 32 

Criminal responsibility, 

Carrying or possessing, § 13, pp. 508-513 
Pointing or exhibiting, § 18 
Shooting fire arms, § 21 
Exemptions, criminal responsibility, 

Carrying or possessing, § 9 
Pointing or exhibiting, § 17 
Exhibiting, 

Pointing or exhibiting, generally, post 
Sale, regulations, § 2, p 479 
Expiess company agents, right to bear aims, § 2, p 476 
Factories, ciiminal responsibility for carrying oi 
possessing in, § 9, p 503 

Farming, criminal responsibility for caiiying or pos¬ 
sessing in, § 9, p 503 

Federal officers, civil liability of United States, § 28 
Felons, restrictions on right to bear arms, § 2, p 478 
Finders, criminal responsibility, § 5, p 485 
Fines, criminal responsibility for carrying or possess¬ 
ing, § 15 

Fingerprinting, applicants for permits to carry pistols, 
§ 2, p 477 

File arms, definitions, § 1 

Foreign commerce, transporting, shipping or receiv^ 
mg of fire arms, § 2, p 477 
Forfeiture, 

Hunting license, § 2, p 475, n 92 
Weapon involved in offense, § 25 
Free Negroes, restrictions on right to bear arms, § 2, 
p 478 

Fright, injuries resulting from, § 28 
Fugitive from justice, 

Criminal responsibility for carrying or possess¬ 
ing, tiavellers, § 9, p 499 


Fugitive from justice—Continued 

Transpoiting, shipping oi lecei^ing of fire arms, 
§2, p 477 

Traveller, § 9, p 499 

Game waidens, ciimmal lesponsibility for caiiying 
or possessing, exemption or piivilcge, § 9, p 495 
General light to bear arms, § 2, p 472 
Geneiic teims, § 1 
Gift, 

Civil liability, §§ 26-33, pp 525-533 
Ciiminal responsibility, § 22 
Regulations, § 2, p 478 

Good faith, criminal responsibility for cany mg by 
owner away fiom home, § 5, p 4S4 
Gun, definitions, § 1 

Hand bag, ciiminal responsibility for caiijing oi 
possessing in, § 8 
Hands, deadly weapons, § 1, n 48 
Haim, pel sons fearing as privileged to cany, § 9, 

p 500 

Hatchet, pointing or exhibiting, criminal responsibil¬ 
ity, § 17 

Highways, criminal lesponsibilily for shooting fiie 
arms in vicinity, § 20 

Home, criminal responsibility for carrying or pos¬ 
sessing in, § 9, p 501 

Hunting, criminal lesponsibility for possession and 
carrying for, § 5, pp 483, 486 
Hunting license, foifeituie as exercise of police pow¬ 
er, § 2, p 475, n 92 

Husband and wife, cnminal responsibility for car- 
lying or possessing, § 9, p 502 
Illegal use, civil liability, §§ 26-33, pp 525-533 
Illness, damages recoverable for physical injuries, § 28 
Indictment and infoimation, 

Carrying or possessing, § 12 
Pointing or exhibiting, § IS 
Shooting fire aims, § 21 
Inhezent rights, right to bear arms, § 2, p 472 
Instructions to luiy, 

Actions for damages for injuries, § 29 
Criminal responsibility, 

Carrying or possessing, § 14 
Pointing or exhibiting, § IS 
Shooting fire arms, § 21 

Intent, ciiminal responsibility, § 5, pp 482-487 
Indictment or information, § 12 
Trial and review, § 14 

Interstate commerce, transporting, shipping or receiv¬ 
ing of fire aims, § 2, p 477, § 3 
Intoxicated persons, re&tiictions on right to bear arms, 
§ 2, p 478 

Iron bar, ciiminal responsibility for carrying oi pos¬ 
sessing, § 6 

Issues, proof and variance, 

Criminal responsibility, 

Carrying or possessing, § 12 
Pointing or exhibiting, § 18 

Jury, 

Instructions to jury, generally, ante 
Questions of law and fact, generally, post 
Justice court, criminal responsibility for carrying or 
possessing in, § 7 

Knapsack, criminal responsibility for carrying or pos¬ 
sessing m, § 8 
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Knn es, 

Ciiminal responsibility, prohibited weapons, § 6 
Deadly weapons, § 1, n 48 

Landloid and tenant, ciimmal lesponsibility for ear¬ 
ly mg or possessing, § 9, p 503 
Lendeis, criminal responsibility, § 5, p 485 
Length of time, carrying oi possession of weapons, § 4 
Lethal weapon, definitions, § 1 

Licensees, criminal responsibility for carrying or pos¬ 
sessing, § 9, p 503, § 11 

Licenses, conditions precedent to bearing of aims, § 2, 
p 477 

Life, ciiminal responsibility for carrying and possess¬ 
ing for purpose of protecting, § 5, p 486 
Loan, civil liability, §§ 26-33, pp 525-533 
Criminal responsibility, § 22 
Regulations, § 2, p 478 

Machine guns, criminal lesponsibility, piohibited 
weapons, § 6 

Mail earners, criminal responsibility for carrying or 
possessing, § 9, p 501 

Mandamus, compelling leturn of confiscated weapon, 
§ 25 

Manner of cailying, concealing or possessing, ciiminal 
responsibility, § 8 
JManufacturer, 

Civil liability, §§ 26-33, pp 525-533 
Regulations, § 2, p 478 

Mastei and servant, ciiminal responsibility for cai- 
lying or possessing, § 9, p 503 
Metal knuckles, restiictions on light to bear arms, § 2, 
p 477 

Metal knucks, deadly weapons, § 1, n 48 
Ministerial officers, criminal responsibility for cairy- 
ing or possessing, exemption or privilege, § 9, 
p 495 

Miscaiiiage, damages recoverable for physical injury, 
§28 

Momentary possession, criminal responsibility, § 5, 
p 484 

Motive, ciiminal responsibility, 

Carrying or possessing, § 5, pp 482-487 
Trial and review, § 14 

Motor vehicles, criminal responsibility for carrying 
or possessing in, § 8 

Municipal limits, criminal responsibility for shooting 
fire arms within, § 20 
Nature of right to bear arms, § 2, p 472 
Negligence, civil liability, §§ 26-33, pp 525-533 
Occasion exempted or privileged from criminal re¬ 
sponsibility for cairying or possessing, § 9 
On the person, ciiminal responsibility for cariying 
or possessing, § 8 

Owner, criminal responsibility for cariying to, § 5, 
p 484 

Owiieiship of weapon illegally carried, § 4 
Parading with arms, § 2, p 477 
Ciiminal responsibility, § 23 
Parent and child, criminal responsibility for carry¬ 
ing or possessing, § 9, p 502 
Partial concealment, criminal responsibility, § 8 
Parties, 

Action for damages, § 29 
Civil liability for sale, gift or loan, § 32 
Pawnbrokers, criminal responsibility for possession 
by, § 5, p 486 
94 C. J S.—79 


Peace officers, criminal responsibility for carrying or 
possessing. 

Exemption of privilege, § 9, p 495 
In aid of, § 5, p 483 
Penalties and forfeitures, §§ 24, 25 

Criminal responsibility for carrying or possessing, 

§ 15 

Penknives, ciiminal lesponsibility for cairying or 
possessing, § 6 
Permits, 

Conditions precedent to bearing of arms, § 2, 
p 477 

Criminal responsibility, § 11 
Persons exempted from ciiminal lesponsibility for 
cairying or possessing, § 9 
Physical mjuiies resulting from fright, § 28 
Pistols, 

Criminal responsibility, prohibited weapons, § 6 
Definitions, § 1 

Pointing or exhibiting, criminal responsibility, 
§1T 

Places exempted or privileged from criminal responsi¬ 
bility for carrying or possessing, § 9 
Pleadings, 

Actions for damages, § 29 
Civil liability for sale, gift or loan, § 32 
Pledge, carrying of weapons for purpose of making, 

§ 5, p 486 

Pledgee, criminal lesponsibility, § 5, p 485 
Pocket knife, pointing or exhibiting, criminal responsi¬ 
bility, § 17 

Pocket pistol, definitions, § 1 

Pointing or exhibiting, ciiminal responsibility, § 16 
Appeal and error, § 18 
Defenses, § 17 
Definitions, § 16 
Elements of oftenses, § 17 
Evidence, § 18 
Exempt persons, § 17 
Indictment and information, § 18 
Manner of pointing or exhibiting, § 17 
Prosecution and punishment, § 18 
Trial, § 18 

Police officers, right to bear arms, § 2, p 476 

Police power, regulating right to bear arms, § 2, p 475 

Possession, 

Criminal responsibility, § 3 
Regulating right to bear arms, § 2, p 475 
Postmasters, criminal responsibility for carrying or 
possessing, § 9, p 501 

Power to regulate, right to bear arms, § 2, p. 474 
Presumptions, 

Actions for damages, discharge of fire arms, § 29 
Civil liability for sale, gift or loan, § 32 
Criminal responsibility, 

Carrying or possessing, § 13, p 508 
Pointing or exhibiting, § 18 
Shooting fire arms, § 21 

Privileges, criminal responsibility for carrying or 
possessing, § 9 

Prohibited weapons, criminal responsibility, § 6 
Pioperty, criminal responsibility for carrying and 
possessing for purpose of protecting, § 5, p 48b 
Provocation, defense in action for damages, § 29 
Proximate cause, actions for damages, § 29 
Public authorities, criminal responsibility for carry¬ 
ing to, § 5, p 485 
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Public places or assemblies, criminal responsibility, 
Cairying or possessing in, § 7 
Shooting fire arms in vicinity, § 20 
Public safety, statutes designed to minimize dangei, 
§ 2, p. 480 

Purpose, criminal responsibility, § 5, pp 482-487 
Questions of law and fact, 

Actions for damages for injuiies, § 29 
Civil liability for sale, gift or loan, § 32 
Criminal responsibility, 

Carrying or possessing, § 14 
Pointing or exhibiting, § 18 
Railroad agents, right to bear aims, § 2, p 476 
Razors, criminal responsibility, prohibited weapons, 
§6 

Receiving of fiie arms in interstate or foieign com¬ 
merce, § 2, p 477 

Repairs, carrying weapon for purpose of having made, 
§ 5, pp 483, 486 
Repeater, definitions, § 1 

Res ipsa loquitur doctrine, actions foi damages on 
discliaige of fiie aim, § 29 
Revocation, license to cairy or possess, § 11 
Revolver, definitions, § 1 
Rifle, definitions, § 1 

Pointing or exhibiting, ciiminal responsibility, 
§ 17 

Right to bear arms, § 2, pp 472-480 
Rocks, deadly weapons, § 1, n 48 

Route of transportation, criminal responsibility, § 5, 
p 484 

Rubber hose, criminal lesponsibility for cailying or 
possessing, § 6 

Sack, criminal responsibility for carrying or possess¬ 
ing in, § 8 

Saddle bag, criminal responsibility for carrying or 
possessing in, § 8 
Sale, 

Carrying of weapon for purpose of, § 5, p 486 
Civil habihty, §§ 26-33, pp 525-533 
Criminal responsibility, § 22 
Regulations, § 2, p 478 

Sap, 

Definitions, § 1 

Restrictions on right to bear aims, § 2, p 476 
Satchel, criminal responsibility for carrying or pos¬ 
sessing in, § 8 

Sawed off shot guns, criminal responsibility, prohibit¬ 
ed weapons, § 6 

Scabbard, criminal responsibility for carrying or 
possessing in, § 8 

Schoolhouse, criminal responsibility for shooting fire 
arms in vicinity, § 20 
Self-defense weapons, § 9, p 501 

Sentence and punishment, criminal responsibility for 
carrying or possessing, § 15 

Sheriffs and constables, criminal responsibihty for 
cairying or possessing, exemption or privilege, 
§ 9, p 495 

Shipping of fire arms in interstate or foreign com¬ 
merce, § 2, p 477 

Shooting fire arms, criminal responsibility, § 19 
Defenses, § 20 
Elements of offenses, § 20 
Evidence, § 21 

Indictment or information, § 21 
Nature of offenses, § 20 
Prosecution and punishment, § 21 


Shooting gallery, criminal responsibilitj to have or 
use in conducting, § 5, p 483 
Shops, criminal lesponsibility for cailying oi pos¬ 
sessing in, § 9, p 503 

Slaves, lestrictions on light to bear aims, § 2, p 478 
Slung shots, 

Ciiminal responsibility, piohibited weapons, § G 
Definitions, § 1 

Restrictions on light to bear aims, § 2, p 476 
Self-defense weapons, § 9, p 501 
Small arms, definitions, § 1 

Soldiers, criminal responsibility for caiiying oi pos¬ 
sessing, § 9, p 501 

Special agents, right to bear arms, § 2, p 476 
Special bailiffs, criminal responsibility for caiiying 
or possessing, exemption or piivilege, § 9, p 495 
Stores, criminal responsibility for caiiying oi possess¬ 
ing in, § 9, p 503 

Suitcase, criminal responsibility for carrying or pos- 
sessmg in, § 8 

Territorial jurisdiction, criminal responsibility, police 
officer carrying or possessing, § 9, p 496 
Territorial limits, criminal responsibility for carry¬ 
ing or possessing, license oi permit, § 11 
Threat, persons fearing attack as pii\ileged to caiiy, 
§ 9, p 500 

Town seigeant, criminal responsibility foi caiiying oi 
possessing, exemption or privilege, § 9, p 495 
Toy pistols, provision of sale, § 2, p 479 
Tiamps, restiictions on right to bear aims, § 2, p 4TS 
Tiansitoiy offense, cairying of weapons, § 3 
Tianspoitation in interstate or foreign commerce, 
§ 2, p 477 

Travellers, ciiminal lesponsibility for carrying or 
possessing, § 9, p 497 

Treble responsibility, boirowers, § 5, p 485 
Trespass, actions for injuries caused by discharge of 
fire arms, § 29 

Trespassers, criminal responsibility for pointing oi 
exhibiting weapon in resisting, § 17, n 77 
Trial, 

Actions for damages for discharge of fiie aim, 
§ 29 

Civil liability for sale, gift or loan, § 32 
Ciiminal responsibility, 

Carrying or possessing, § 14 
• Pointing or exhibiting, § 18 
Shooting fire arms, § 21 
United States, civil liability, § 28 

Unloaded pistols, criminal responsibility for carrying 
and possessing, § 6 

Unnaturalized foreign born residents, restrictions on 
right to bear arms, § 2, p 478 
Vehicles, criminal responsibility for carrying or pos¬ 
sessing in, § 8 

Very pistol, criminal responsibility for possession, § 6, 
n 57 

Watchmen, right to bear arms, § 2, p 476 
Weight and sufficiency of evidence, 

Actions for damages for discharge of fiie arm, 
§ 29 

Criminal responsibility, 

Carrying or possessing, § 13, p 511 
Pointing or exhibiting, § 18 
Shooting fire arms, § 21 

Workmen, criminal responsibility for possession and 
carrying by, § 5, p 486 
Wrongful use, criminal responsibility, § 4 



INDEX TO 

WEIGHTS AND MEASURES 


Admissibility of evidence, 

False weights and measures, § 9 
Short weights, § 12, p 562 
Agents, short weights and measures, § 12 
Ampeie, definitions, § 1 

Appeal and eiror, decision of inspector or sealer, § 5 
Appointment, 

Deputy public weigher, § 6 
Inspectois or sealeis, § 5 
Aipent, definitions, § 1 

Attempt to sell less than quantity represented, § 12 
Avoirdupois, definitions, § 1 
Bail, definitions, § 1 

Bailments, public weighers and measurers, § 6 
Bale of cotton, 

Definitions, § 1, n 11 
Falsely packed, § 13 
Barleycorn, definitions, § 1 
Bail el, definitions, § 1 

Baskets, standard containers, sale of products, § 4, 
p 549 

Benefit to defendant, false weights or measures, § 9 
Block, definitions, § 1 

Board of trade, deduction by reason of rule, § 4, p 547 
Bread, quantities of designated weights or sizes, § 4, 
p 548 

Burden of proof, 

Fraudulent alteration of weights or measures, § 11 
Short weights, § 12, p 562 
Bushel, definitions, § 1 
Carat, definitions, § 1 
Care, public weighers and measurers, § 6 
Case, definitions, § 1 

Contimeter-Giam-Second System, definitions, § 1 

Centipoise, definitions, § 1 

Certificate showing weight, § 4, p 550 

Certiorari, decision of sealer quashed on, § 5 

Chain, definitions, § 1 

Chaldron, definitions, § 1 

Chopped feed, sale by dry measure or numerical count, 
§ 4, p 548 

Citrus fruits, standard containers, § 4, p 549 

Civil liability, public weighers and measurers, S 6 

Coal, 

Packing in containers substance foreign to con¬ 
tents, § 14 

Public oflicer weighing, measuring or surveying, 
§ 4, p 547 

Public weighers, § 7 

Ticket or certificate showing weight, § 4, p 550 
Coke, public officer weighing, measuring or survey¬ 
ing, § 4, p 547 

Commercial feeding stuff, forfeiture proceedings, § 4, 
p. 547, n 69 
Compensation, 

Inspectors or sealers, § 5 
Public weighers and measurers, § 6 
Complaints, 

Pleadings, generally, post 
False weights or measures, § 9 


Confiscation, 

False weights or measures, § 10 
Unauthorized measures, § 8 
Containers, packing substance foreign to contents, 

§ 14 

Control of weighing device, short weights, § 12, p 561 
Cord, definitions, § 1 

Cordwood, public officer weighing, measuring or sur¬ 
veying, § 4, p 547 

Cornmeal, sale by dry measure or numerical count, 
§4, p 548 

Cotton, falsely packed bales, § 13 
Coulomb, definitions, § 1 

Criminal liabilities, public weighers and measurers, 

§ 7 

Criminal offenses, false weights and measures, § 9 
Criminal responsibility, 

Falsely packed bales of cotton, § 13 
Fraudulent alteration of weights and measures, 

§ 11 

Public weigheis and measurers, § 6 
Guerda, definitions, § 1 

Custom houses, standards of weights and measures, 

§ 3 

Owt, definitions, § 1 
Defenses, 

False weights and measures, § 9 
Short weights and measures, § 12 
Definitions, § 1 

Delivery, less of commodity than quantity represent¬ 
ed, « 12, p 561 

Deputy, public weighers, duration of term and remov¬ 
al, § 6 

Discharge, inspectors or sealers, § 5 

Discontinuance of office, inspectors or sealers, § 5 

Dram, definitions, § 1 

Dry gallon, definitions, § 1 

Dry measure, sale by, § 4, p 548 

Barth, falsely packed bales of cotton, § 13 

Elements of offense. 

False weights and measures, § 9 
Short weights and measures, § 12 
Ell, definitions, § 1 
Evidence, 

False weights or measures, § 9 
Short weights, § 12, p 562 
Unsealed scales, weights on, § 8 
Weights by public weighmaster, § 6 
Exclusiveness of right given public weigher, § 6 
False weights and measures, § 9 
Possession, § 10 

Falsely packed bales of cotton, § 13 
Farad, definitions, § 1 
Fathom, definitions, § 1 
Pees, 

Inspectors or sealers, § 5 
Public weighers and measurers, § 6 
Fish, sale by dry measure or numerical count, § 4, 
p 548 
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Flour, sale by dry measure or numerical count, § 4, 
p 548 

Foot, definitions, § 1 

Foreign substances, falsely packed bales of cotton, 
§ 13 

Forfeiture, false weights or measures, § 10 
Fraud, 

False weights and measures, § 9 
Public weighers and measureis, § 6 
Fraudulent alteration of weights and measures, § 11 
Fruits, 

Sale by dry measure or numerical count, § 4, 
p 648 

Standard containers, J 4, p 549 
Furlong, definitions, § 1 
Gallon, definitions, § 1 

Game, sale by dry measure or numerical count, § 4, 
p 548 

Gill, definitions, § 1 
Grain, definitions, § 1 
Gramme, definitions, § 1 
Gross, definitions, § 1 
Hallocks, standard containers, § 4, p 549 
Hampers, standard containeis, sale of pioducts, § 4, 
p 549 

Hogshead, definitions, § 1 
Hoi se power, definitions, § 1 
Hundredweight, definitions, § 1 

Ice, quantities of designated weights or sizes, § 4, 
p 548, n 82 

Imperial bushel, definitions, § 1, n 18 
Inch, definitions, § 1 
Indictment or information, 

False weights or measures, § 9 
Falsely packed bales of cotton, § 13 
Short weights, § 12, p 561 

Use of unauthorized or unsealed weights or 
measures, § 8 

Injury, 

False weights and measures, § 9 
Misrepresentation of quantity, § 12, p 560 
Inspectors, § 5 

Instructions to jury, false weights and measures, § 9 
Intent, false weights and measures, § 9 
Iron, definitions, § 1 

Issuance, proof and variance, short weights, § 12, 
p 561 

Joule, definitions, § 1 

Judgment, false weights and measures, § 9 

Kilderkin, definitions, § 1 

Kilogram, definitions, § 1 

Kilovolt, definitions, § 1 

Kilowatt, definitions, § 1 

Knot, definitions, § 1 

Labels, affixing to packages or containers, § 4, p 546 
Lace, definitions, § 1 

Lard, quantities of designated weights or sizes, § 4, 
p 548, n 82 

League, definitions, § 1 
Litre, definitions, § 1 

Loaf of biead, quantities of designated weights or 
sizes, § 4, p 548 

Loss of commodities, liability of public weighers and 
measurers, § 6 

Lumber, public ofiScer weighing, measuring or survey¬ 
ing, § 4, p 547 


Mark, definitions, § 1 

jNIeat, sale by dry measure or numerical count, § 4, 
p 548 

:Metie, definitions, § 1 

:Metiie system, definitions, § 1 

Micion, definitioiib, § 1 

:Mile, definitions, § 1 

Milk, staiidaid containeis, § 4, p 549 

JMinute, definitions, § 1 

JMisdemeanors, public weighers and measuiers, § 0 
Misrepresentation of quantity, § 12, § 560 
Mistake, public weighers and measureis, § 6 
Negligence, public weighers and measurers, § G 
Net horse power, definitions, § 1, n 52 
Number of acts, false weights or measures, § 9 
Numeiical count, sale by, § 4, p 548 
Nuts, sale by dry measure or numeiical count, § 4, 
p 548 

Ohm, definitions, § 1 
Ounce, definitions, § 1 
Pace, definitions, § 1 

Packing in containers substance foreign to contents, 
§ 14 

Penalties, 

Public weigheis and measureis, § 7 
Use of unauthoiized or unsealed weights or 
measuies, § 8 

Pennyweight, definitions, § 1 
Perch, definitions, § 1 
Picul, definitions, § 1 
Pint, definitions, § 1 
Pleadmgs, 

False weights or measiues, § 0 
Shoit weights, § 12, p 561 
Pocket, definitions, § 1 
Pole, definitions, § 1 
Police power, 

Public weighers and measurers, § 0 
Regulation under, § 3 

Possession, false weights and measures, § 10 
Poultry, sale by weight, § 4, p 547 
Pound, definitions, § 1 

Privileges, public weighers and measurers, § 6 
Public officers, 

Inspectors or sealers, § 5 

Weighing, measuring or surveying by, § 4, p 547 
Public weighers and measurers, § 6 
Ciiminal liabilities, § 7 

Quantities of designated weights or sizes, sales, § 4, 
p 548 

Quart, definitions, § 1 
Quarter, definitions, § 1 

Questions of law and fact, false weights and measures, 
§9 

Raspberries, standaid containers, § 4, p 549 

Regulations, § 2 

Removal, 

Deputy public weigher, § 6 
Inspectors or sealers, § 5 

Representations, sale of quantity less than, § 12, 
pp 558-562 
Retailers, 

Reasonable regulations, § 4, p 546 
Short weights and measuies, § 12 
Revocation of oflace, inspectors or sealers, § 5 
Sack, definitions, § 1 

Sale, quantity less than represented, § 12, pp 558-662 
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Sales of particular commodities, § 4, pp 546-551 
Sand, falsely packed bales of cotton, § 13 
Sealers, § 5 

Second, definitions, § 1 
Section, definitions, § 1 

Sentence and punishment, false weights and measures, 
§ 9 

Shingles, public oflEicer weighing, measuiing or sur¬ 
veying, § 4, p 547 

Short weight, false weights or measures, § 9 
Skill, public weighers and measurers, § 6 
Squaie, definitions, § 1 
Standard containeis, sales, § 4, p 549 
State standards, § 3 

Stone, falsely packed bales of cotton, § 13 

Strawberries, standard containers, § 4, p 549 

Tenure of oflBce, public weighers and measuieis, § 6 

Ticket showing weight, § 4, p 550 

Ton, definitions, § 1 

Tonnage, definitions, § 1 


Township, definitions, § 1 
Trial, false weights and measures, § 9 
Troy, definitions, § 1 
Uniform standaid, § 3 

Use of unauthorized oi unsealed weights oi measures, 
§ 8 

Vaia, definitions, § 1 

Variance, indictment oi complaint for false weights 
and measuies, § 9 
Vegetables, 

Sale by dry measuie or numeiical count, § 4, 
p 548 

Standard containers, § 4, p 549 
Volt, definitions, § 1 
Watt, definitions, § 1 
Weight and suflBlciency of evidence, 

False weights or measures, § 9 
Short weights, § 12, p 562 
Wholesalers, shoit weights and measures, § 12 
Yard, definitions, § 1 
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Abandonment, lessee of wharf, § 5 
Accidents, 

Defenses to action for injury to vessel, § 19 
Injuries to persons, § 23 
Actions, 

Claims for wharfage, § 15 
Injuries to vessel or cargo, § 22 
Injuries to wharves, §§ 25, 26 
Personal injuries, § 24 
Actual loss, damages to pier or wharf, § 27 
Admiralty proceeding, 

Actions for damages, § 22 
Actions for wharfage charges, § 15 
Enforcement of wharfage lien, § 14 
Admissibility of evidence, 

Action on wharfage claims, § 15 
Actions for damages, § 22 
Injuries to wharves, § 26 
Personal injury actions, § 24 
Adverse possession, § 2 

Adveise right by public as against private owner, § 9 
Affirmative neghgence, injuries to persons, § 23 
Agents, liability for injuries to vessels and caigo, § 21 
Amount of wharfage, § 13 

Appurtenances included, grant of wharf right, § 3 
Aitiflcial landing-place, § 1 

Assignment, hcense to construct dock on state land, 
§4 

Assumpsit, action on wharfage claims, § 15 
Assumption of risk, 

Injury by vessels of wharf, § 25 
Jury questions in action for damages, § 22 
Attachments, claims for wharfage, § 15 
Barge captains, 

Injuries to invitees, § 23 
Injuries to licensees, § 23 
Basis of right to erect, § 2 
Beneficial use, rights of lessee, § 5 
Boardwalks, § 1 
Boathouse, 

Charge for wharfage, § 12 
Wharf property as including, § 1 
Breach of covenant, lease of wharves, § 5 
Bridge pier, definitions, § 1 
Bulkheads, dock as including, § 1 
Burden of proof, 

Action on wharfage claims, § 15 
Actions for damages, § 22 
Injuiies to wharves, § 26 
Personal injury actions, § 24 
Capsizing of vessel, liability for loss due to, § 16 
Oar passengers, injuries to persons, § 23 
Cargo surveyors, injuries to invitees, § 23 
Cargoes, injuiies to, § 16 

Chartered vessel, Lability of owner for wharfage, § 12 
Children and minors, injuries to persons, § 23 
Choice of berths, control of dockmaster, § 10 
Cinders, liability for injuries to vessels, § 17 
Claims for whaifage, actions, § 15 


Coal, liability for injuries to vessels, § 17 
Collapse of whaives, liability for loss due to, § 16 
Collision, damage to vebsel oi caigo fiom, § 16 
Commerce, state constiuction and maintenance in aid 
of, § 2 

Compensation, 

Dockage, nature of lent, § 1 
Wharfage, § 1 

Compulsory pilotage, injury to whaives, § 25 
Concealed defects and obstiuctions, injuiies to ves¬ 
sels and cargo, § 17 

Condition of wharf, lease as wan anting, § 5 
Conflict of laws, liability of tugboat o^Mieis foi 
damage to pier, § 26, n 34 
Consignee of cargo, liability for whaifage, § 12 
Construction, 

Grants, franchises and piivileges, § 3 
Leases of wharves, § 5 

Contingent damages, damages to pier oi whaif, § 27 
Contract for sale, construction, § 6 
Contracts, right to whaifage, § 13 
Contributory negligence, 

Injuries to vessels, § 20 
Injury by vessels of wbaif, § 25 
Questions for jury in action for damages, § 22 
Conveyance of rights, S 6 
Creation of lien, wharfage chaiges, § 14 
Damages, 

Action foi damages to pier oi wharf, § 27 
Action for injiuy to vessel oi cargo, § 22 
Action on whaifage claim, § 15 
Injuries or obstiuetion of wharf, § 26 
Dangerous access, liability for injuries to 'sessels, 
§ 17 

Dead ship, charge for whaifage, § 12 
Dedications, propeity to use of public, § 9 
Defective condition of dock, § 16 
Defenses, 

Actions for rent under lease of whaif, § 5 
Claims for wharfage, § 15 
Injuries to persons, § 23 

Liabilities for injuries to vessels or caigo, § 19 
Definitions, § 1 
Degree of care, safe beith, § 16 
Demurrage or storage charges, § 7, n 55 
Division of damages, injuries to vessel or cargo, § 22 
Dockage, definitions, § 1 
Docks, 

Definitions, § 1 

Prescription or adverse possession, § 2 
Dolphins, § 1 

Double charges for wharfage, § 13 
Drawbridge, § 1 

Drayman, license to enter on in following employment, 

§ 10 

Dredging, injuries to wharves, § 25 
Dredging companies, liabilities for injuries to vessels 
and cargo, § 21 
Dry dock, definitions, § 1 
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Dry dockage, definitions, § 1 

Ejectment, nonpayment of lent for lease of wharf, § 5 
Eminent domain, basis of right to erect, § 2 
Enf 01 cement of lien for wharfage chaiges, § 14 
Eviction, defenses to actions for lent or lease of 
wharf, § 5 
Evidence, 

Actions for damages, § 22 
Actions on wharfage claims, § 15 
Admissibility of evidence, geneially, ante 
Burden of proof, generally, ante 
Injuiies by vessel to wharf, § 26 
Peisonal injury actions, § 24 

Weight and sufficiency of evidence, geneially, 
post 

Excessive charges for wharfage, § 13 
Exclusive privileges, § 3 
Exclusive use and enjoyment, § 9 
Exempt goods, right to wharfage, § 13 
Explosions, liability for loss due to, § 16 
Express contract, compensation for wharfage, § 12 
Extent of use, right to whaifage, §§ 12,13 
Extortionate wharfage, government regulation and 
supervision, § 7 

Bxtia chaiges for wharfage, § 13 
Extiaoidinary accidents, liabilities for injuries to 
persons, § 23 

Pactoi, liability for whaifage, § 12 

Fastenings, liability for injuries to vessel and cargo, 

§ 18 

Fire, liability for loss due to, § 16 

Floating dock, definitions, § 1 

Floating dry dock, charge for wharfage, § 12 

Forfeitiue, breach of lease covenant, § 5 

Fiancliise of whaifage, lease as letting of, § 5 

Fianchises, privilege of erecting, § 3 

Fiee time, government regulation and supervision, 

§ 7, n o5 

Free whaifage, § 13 

Fieezing, damage to vessel or cargo from, § 16 
Gangplank, injuries to peisons, § 23 
Government regulation and supervision, § 7 
Graduated charges for wharfage, § 13 
Grants, privilege of erecting, § 3 
Graven dock, definitions, § 1 
Gross tonnage, amount of wharfage, § 13 
Haibor commissioners, privilege or license to use 
piers for docking vessels, § 3 
Hazards, injuries to vessels or cargoes, § 17 
Hidden defects, injuries to persons, § 23 
Hostile possession, prescription or adverse possession, 
§ 2 

Houseboats, § 1 

Ice, liability for loss due to, § 16 
Ice floes, defenses to injury to vessel caused by, § 19 
Illegal charges for wharfage, § 13 
Implied contiact, compensation for wharfage, § 12 
In personam proceedings, enfoicement of whaifage 
lien, § 14 

In lem proceedings, enforcement of wharfage lien, 
§ 14 

Incorporeal right, light to wharfage, § 12 
Independent contractors, liability for injuries to ves¬ 
sels and cargo, § 21 

Inevitable accidents, injuries to persons, § 23 
Injunctions, creation or continuance of obstruction to 
use of wharf, S 26 


Injuries to persons, § 23 
Injuries to vessels oi caigo, § 16 
Injury to wharves, § 25 
Instructions to jury, 

Injuries to whaives, § 26 
Personal injuiy actions, § 24 
Insurei of dock safety, § 16 
Intention of paities, leases of wharves, § 5 
Invitees, injuries to persons, § 23 
Jury, 

Instructions to jury, generally, ante 
Questions of law and fact, geneially, post 
Key, definitions, § 1 
Keyage, definitions, § 1 
Laboreis, injuries to persons, § 23 
Laches, 

Action for damages, § 22 

Defenses to action on whaifage claims, § 15 
Landing, definitions, § 1 
Landing place, definitions, § 1 
Landlord and tenant. 

Injuries to persons, § 23 

Liability for injuries to vessel or cargo, § 21 
Prescription or adverse possession, § 2 
Rights to whaifage, § 12 

Landslide, injury to vessel or cargo caused by, § 16 
Leases, § 5 

Liabilities of lessee, § 5 
Liability of lessor, § 5 
Licensee, 

Duty of care to, § 16 
Injuries to peisons, § 23 
Licenses and taxes, § 8 
Liens, wharfage charges, § 14 
Loading of vessels, right to wharfage, § 12 
Maintenance, 

Government regulation and supervision, § 7 
Lease ot whaives, § 5 
Management, § 9 
Manner and purpose of use, § 10 
Manner of use, right to whaitage, §§ 12, 13 
Maiginal street, definition, § 1 
Marine engineers, mjuiies to invitees, § 23 
Marine railway, definitions, § 1 
Market rate, amount of whaifage, § 13 
Monopoly, power to create, § 10 
Moorage, definitions, § 1 
Mooring of vessels, right to whaifage, § 12 
Mooiings, liability for injuries to vessel and caigo, 
§18 

Nature of use, right to wharfage, § 13 
Negligence, 

Action for damages, § 22 
Injuries to vessels or cargoes, § 16 
Jury questions in action for damages, § 22 
Mooiings and fastening, liability tor injuries, § 18 
Notice, prescription or adverse possession, § 2 
Nuisance, 

Enjoining creation or continuance of obstruction 
to use of wharf, § 26 

Prescription or adveise possession as means of 
obtaining title, § 2 

Obstructions, injuries to wharves, § 25 
Occupation taxes, § 8 

Ordinary care, duty of patrons to exercise, § 20 
Overlapping use, right to wharfage, § 12 
Ownership of soil, basis of right to erect, § 2 
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Oyster barge, charge for whaifage, § 12 
Parties, actions on wharfage claims, § 15 
Patrons of store, injuries to invitees, § 23 
Persons, 

Entitled to wharfage, § 12 
Liable for injuries to vessels and cargo, § 21 
Pierhead, definitions, § 1 
Piers, 

Definitions, § 1 
Dock as including, § 1 
Piling, § 1 
Piping, § 1 
Pleading, 

Actions for damages, § 22 
Personal injury actions, § 24 
Prerogative of sovereignty, ownership, control and 
operation of port facilities, § 2, n 25 
Prescription, § 2 
Presumptions, 

Actions for damages, § 22 

Notice of prescription or adverse possession, § 2 
Personal injury actions, § 24 

Purchaser of knowledge of facts on sale and con¬ 
veyance of rights, § 6 
Priorities, lien for wharfage charges, § 14 
Private rules and regulations, § 10 
Private wharf, definitions, § 1 
Privilege of erecting, § 3 

Propiietary rights in soil, grant of wharfage, § 3 

Public areas, leasing for private purposes, § 5 

Public landing, definitions, § 1 

Public officers, injuries to peisons, § 23 

Public pier, definitions, § 1 

Public slip, deflmtions, § 1 

Public wharf, definitions, § 1 

Quasi public wharf, definitions, § 1 

Quay, definitions, § 1 

Questions of law and fact. 

Actions for damages, § 22 
Actions on wharfage claim, § 15 
Injuries to wharves, § 26 
Personal injury actions, § 24 
Railroads furmshing wharfage, § 7, n 43 
Rates and charges, government regulation and super 
vision, § 7 

Recoupment, wharfage charges, § 15 

Reduced rates, wharfage, § 13 

Registered tonnage, amount of wharfage, § 13 

Renewal of lease, § 5 

Rent, 

Dockage as compensation in nature of, § 1 
Lease of wharves, § 5 
Wharfage as, § 1 
Repairs, lease of wharves, § 5 

Res ipsa loquitur doctrine, action for damages, § 2* 
Retaking of possession, lease of wharves, § 5 
Retroactive effect, leases, § 5 
Revival of lien, wharfage chaiges, § 14 
Revocability, grant, franchises and privileges, § 3 
Right to construct and maintain, § 2 
Right to whaifage, § 12 
Actions on claims, § 15 
Amount of wharfage, § 13 
Contracts, § 13 
Creation of hen, § 14 
Damages, action for, § 15 
Defenses to actions, § 15 


Right to wharfage—Continued 
Double charges, § 13 
Enforcement of lien, § 14 
Evidence in actions on claims, § 15 
Excessive chaiges, § 13 
Exempt goods, § 13 
Extent of use, § 13 
Extra charges, § 13 
Free wharfage, § 13 
Illegal chaiges, § 13 
Laches, § 15 
Liens, § 14 
Manner of use, § 13 
Natuie of use, § 13 
Overlapping use, § 12 
Parties to actions on claims, § 15 
Persons entitled, § 12 
Pi 1011 ties of lien, § 14 
Reduced rates, § 13 
Revival of hen, § 14 
Set-off and counterclaim, § 15 
Statutory hens, § 14 
Tenants in common, § 12 
Termination of lien, § 14 
Tiial of action, § 15 
Vessels liable, § 12 
Waiver of lien, § 14 
Rights of lessee, § 5 
Rights of lessor, § 5 

Rock, liability for injuries to vessels, § 17 
Sale, § 6 

Scale of charges, amount of whaifage, § 13 
Seamen, injuries to invitees, § 23 

Sea-worthy vessels, duty of patrons to furnish, § 20 
Set-off and counterclaim, right to wharfage charges, 
§ 15 

Shallow water, injuries to vessels and cargo, § 17 
Shed hire, definitions, § 1 
Ship repaiis, injuries to licensees, § 23 
Sidewalks over title lands, wharf property as includ¬ 
ing, § 1 

Slip, 

Definitions, § 1 
Dock as including, § 1 

Speculative damages, action for damages to pier or 
wharf, § 27 

Spiles, liability for injuries to vessels, § 17 
State construction and maintenance, § 2 
Statutory hens, wharfage charges, f 14 
Stevedores, injuries to persons, § 23 
Storms, duty of patrons to take notice of appi cach¬ 
ing, § 20 

Storms, liability for loss due to, § 16 
Stress of weather, ship compelled to moor as liable 
to wharfage charge, § 13 
Structure on margin of navigable waters, § 1 
Subletting, lease of wharves, § 5 
Submerged obstructions, liability for injuries to 
vessels, § 17 

Sunken ships, liability for injuries to vessels, § 17 
Surrender, lease of wharves, § 5 
Tax sale, wharfage rights, § 6 
Taxes, § 8 

Termination of franchise, § 3 
Termination of hen, wharfage charges, § 14 
Time, duty of patrons to watch, § 20 
Title, adverse claim of lessee, § 5 
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Title by prescription or adverse possession, § 2 

Tonnage taxes, § 8 

Top whaifage, definitions, § 1 

Tiade, state construction and maintenance in aid of, 

§2 

Transfer of wharf rights by owneis, § 4 
Trespassers, 

Duty of care to, § 16 
Injuiies to persons, § 23 
Tiial, 

Action for damages, § 22 
Action on whaifage claim, § 15 
Tiuckmen, injuries to licensees, § 23 
Uneven bottom, liability for injuries to vessels, § 17 
Unloading, time, § 10 

Unloading of vessels, right to wharfage, § 12 
Unsafe condition of dock, § 16 

Unseaworthiness, action toi damages, evidence, § 22 
Unusual and unaccustomed purposes, use of whaif, 
§ 10 
Use. § 9 

Venue, actions for damages, § 22 
Vessels, 

Injuries to, § 16 


Vessels—Continued 

Injuries to whaives, § 25 
Liable for whaifage, § 12 

Vis major defense, weight and sufficiency of evidence, 
§ 22 
Wauei, 

Lien for whaifage charges, § 14 
Unloading rights, § 10 
Warehouses, § 1 

Waterway, docks as including, § 1 
Weight and sufficiency of evidence, 

Action for damages, § 22 
Action on whaifage claim, § 15 
Injuries to wharves, § 26 
Peisonal injury actions, § 24 
Wharf property, definitions, § 1 
Wharfage, definitions, § 1 
Whaif boat, definitions, § 1 
Wharfinger, definitions, § 1 
Wharves, 

Dock as including, § 1 
Lease of wharf, § 5 

Wind, defenses to mjury to vessel caused by, § 19 
Workmen, injuries to invitees, § 23 
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